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HOBBY  V.  FREEMAN.    (No.  259.) 

(Supreme  CJourt  of  North  Carolina.    March  29» 

1022.) 

Landlord  and  tenant  ^=»62  (4)— Tenant  In  pos- 
sessfon  after  expiration  of  term  oannot  dis- 
pute landlord'^  title. 
In  summary  proceeding  under  O.  S.  $  2865, 
to  eject  a  tenant  holding  over,  defendant  can- 
not dispute  plaintiff's  title  either  by  setting  up 
an  adverse  daim  or  by  evidence  that  the  prop- 
erty rightfully  belonged  to  a  third  person,  with- 
out first  surrendering  possession. 

Appeal  from  Superior  Ck)art,  Wake  Coun- 
ty; Bond,  Judge. 

Sammary  proceeding  In  ejectment  by  S. 
M.  Hobby  against  Mrs.  Pattie  D.  B.  Free- 
man. Judgment  for  plaintiff;  and  defend- 
ant appeals.    No  error. 

Pattie  D.  B.  Freeman,  in  pro.  per. 
J.  L.  Emannel  and  B.  P.  Maynard,  both 
of  Raleigh,  for  appellee. 

STACnr,  J.  This  was  a  summary  pro- 
ceeding in  ejectment,  commenced  in  the 
court  of  a  justice  of  the  peace,  and  tried  de 
novo  on  appeal  to  the  superior  court  of 
Wake  county.  From  the  Judgment  of  the 
latter  court  the  case  comes  to  us  for  review. 

The  tenancy  and  the  expiration  of  the 
term  are  both  admitted  (C.  S.  §  2365);  but 
defendant  refuses  to  vacate  the  premises 
upon  the  ground  that,  although  having  taken 
possession  under  a  lease,  she  has  now  ac- 
quired an  outstanding  claim  to  the  property 
superior  to  the  plain tiff*s  right  and  superior 
to  her  original  landlord's  title.  It  has  been 
the  uniform  holding  with  us  that,  where 
the  relation  of  landlord  and  tenant  exists, 
and  the  latter  takes  possession  of  the  de- 
mised premises  under  a  lease  from  the  form- 
er, the  tenant  will  not  be  permitted  to  dis- 
pute the  title  of  the  landlord,  either  by  set- 
ting up  an  adverse  daim  to  the  property  or 
by  undertaking  to  show  that  It  rightfully 
belongs  to  «  third  person,  during  the  con- 
tinuance of  such  tenancy.  Clapp  v.  Coble, 
21   N.  0.  177.     Before  the  defendant  here 


could  avail  herself  of  this  position,  it  wonl4 
be  necessary  for  her,  first  and!  as  a  condi- 
tion precedent,  to  surrender  the  possession 
which  she  had  thus  acquired  under  the  lease. 
The  reasons  in  support  of  the  wisdom  of 
such  a  policy  are  fully  set  out  by  Hoke,  J., 
in  Lawrence  v.  Eller,  169  N.  C.  211,  85  S. 
B.  291,  li.  R.  A.  1916B,  696,  Ann.  Caa,  1917D, 
546,  where  the  question  is  discussed  at 
some  length  with  citation  of  numerous  au- 
thorities. 

We  may  add,  however,  that  this  principle 
does  not  go  to  the  extent  of  denyin^^  to  the 
tenant  the  right  to  dispute  the  derivative 
title  of  one  claiming  under  the  landlord. 
Hargrove  v.  Cox,  180  N.  O.  360,  104  S.  B. 
757,  and  cases  there  cited;  16  R.  C.  L.  670. 
But  this  Is  not  our  case,  and  there  is  no  ex- 
ception calling  in  question  the  original  Ju- 
risdiction of  the  justice  of  the  peace.  Hau- 
ser  V.  Morrison,  146  N.  C.  248,  69  S.  B.  693 ; 
McLaurin  v.  Mclntyre,  167  N.  C.  360,  83  S. 
E.  627. 

Upon  the  instant  record,  we  have  found 
no  error,  and  the  judgment  of  the  superior 
court  must  be  uph^d. 

No  error. 


(188  N.  C.  203) 

CITY  OF  GOLDSBORO  v.  HOLMES  et  ux. 

(No.  101.) 

(Supreme  Court  of  North  Carolina.    March  22, 

1922.) 

1.  Appeal  and  error  ^=>82(3)— Order  revers- 
ing olerk's  Judgment  of  voluntary  nonsuit  not 
appealable  as  final  judgment. 

An  order  of  the  judge  reversing  a  judgment 
of  voluntary  nonsuit  signed  by  the  clerk  was  in- 
terlocutory, and  not  final,  and  would  not  sup- 
port an  appeaL 

2.  Appeal  and  error  ^=:9 1 05— Refusal  to  dis- 
-    miss  aotlon  or  proceeding   not  appealable. 

No  appeal  lies  from  a  refusal  to  dismiss  an 
action  or  proceeding. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   Cranmer,  Judge. 


^s»For  other  catM  lee  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DlgesU  uid  Indexes 
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Proceeding  by  the  City  of  Goldsboro 
against  Thomas  H.  Holmes  and  wife.  A 
Judgment  of  voluntary  nonsuit  signed  by  the 
clerk  was  reversed  by  the  judge,  and  plain- 
tiff appeals.    Appeal  dismissed. 

On  November  17,  1919,  the  plaintiff  made 
an  order  for  the  extension  of  Ash  street, 
and  thereafter  instituted  a  proceeding  for 
the  condemnation  of  tbe  defendant's  prop- 
erty. On  November  26,  192Q,  the  derk  made 
an  order  condemning  a  strip  of  the  defend- 
ant's land  CH>  by  420  feet,  and  appointed 
three  commissioners  to  appraise  the  land  and 
the  benefits.  On  January  24,  1921,  the  com- 
missioners made  report  assessing  the  defend- 
ant's damages  at  $35,000,  and  finding  no 
special  benefits.  To  this  report  no  excep- 
tions were  filed.  On  March  7,  1921,  without 
notice  to  defendant,  the  clerk,  at  the  instance 
of  the  plaintiff,  signed  a  Judgment  of  nonsuit; 
and  a  few  days  afterward,  upon  learning  of 
this  Judgment,  the  defendant  made  a  motion 
before  the  derk  to  set  it  aside.  The  motion 
was  denied,  and  upon  appeal  his  honor  re- 
versed the  Judgment  signed  by  the  clerk. 
From  his  honor's  judgment,  the  plaintiff  ap- 
pealed. ■  The  plaintiff  has  not  paid  the  dam- 
ages assessed  nor  taken  x>ossession  of  the 
land. 

D.  0.  Humphrey,  E.  M.  Land,  and  Dickin- 
son &  Freeman,  all  of  Goldsboro,  for  appel- 
lant 

Langston,  Allen  &  Taylor,  of  G<ddsboro, 
for  appellees. 

ADAMS,  J.  [1,2]  The  record  presents  an 
interesting  and  important  question,  but  we 
are  precluded  from  giving  it  consideration 
at  this  time.  His  hon<nr's  order  was  int^- 
locutory,  not  final.  The  trial  should  deter- 
mine all  matters  at  issue,  so  that  a  final 
judgment  may  be  rendered.  An  appeal  that 
is  fragmentary  will  not  be  entertained.  In 
addition  we  have  repeatedly  held  that  no 
appeal  lies  from  a  refusal  to  dismiss  an  ac- 
tion or  proceeding.  Capps  v.  Railroad,  182 
N.  C.  758,  108  £.  E.  800;  Farr  v.  Lumber  Ck)., 
182  N.  0.  725,  109  S.  E.  833 ;  Cement  Co.  v. 
Phillips,  182  N.  C.  438,  109  S.  B.  257.  The 
appeal  therefore  must  be  dismissed* 

Appeal  dismissed. 


(183  N.  C.  204) 

STANDARD   OIL  CO.  V.  BANKS  et  al. 

(No.    185.) 

(Supreme  Court  of  North  Carolina.  *  Biarch  22, 

1922.) 

I.  Appeal  and  error  «=» 1 004(1)— Findings  of 
fact  by  Jury  not  disturbed  on  appeal. 

In  a  suit  on  account  where  the  only  dis- 
pute was  the  amount  thereof,  held,  that  the 


finding  of  the  jury  was  conclusive  and  would 
not  be  distorbed  on  appeal. 

2.  Partnership  ^s>55  — Finding  of  partnership 
between  defendants  sustained. 

BvidcDce  held  sufficient  to  support  a  finding 
that  defendants  were  partners. 

Api)eal  from  Superior  Court,  Pamlico 
Ckxunty;  I^ron,  Judge. 

Action  by  the  Standard  Oil  Company 
against  M.  Banks  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  No 
error. 

C^iyil  action  to  recover  balance  due  on  open 
account  for  oils  and  gasoline  sold  and  de- 
livered to  the  defendants  during  the  year 
1920. 

r.  C.  Brinson,  of  Bayboro,  for  appellants. 
Z.  V.  Rawls,  of  Bayboro,  for  appellee. 

STACY,  J.  [1]  This  action  is  brought  to 
recover  the  balance  due  on  an  open  account 
for  oils  and  gasoline  sold  and  delivered  by  the 
plaintiff  to  the  defendants  during  the  year 
1920.  The  question  of  indebtedness  was  not 
denied;  the  amount,  only,  was  in  dispute. 
Plaintiff  sued  for  $910.65,  contending  that 
such  was  the  correct  amount  of  its  claim. 
M.  Banks,  one  of  the  defendants,  admitted 
an  indebtedness  of  $895.49,  but  denied  that 
any  larger  sum  was  due.  Upon  the  issue 
thus  joined,  the  jury  answered  in  favor  of 
the  plaintiff.  This  was  purely  a  question  of 
fact  and  has  been  settled  by  the  verdict. 

[2]  There  was  also  an  issue  as  to  whether 
J.  N.  Potter  was  a  partner  and  interested 
with  his  codefendant  in  the  flnm  of  M. 
Banks  &  Ck>.    Plaintiff's  local  agent  testifled: 

"I  got  a  statement  from  the  company  saying 
that  M.  Banks  &  Co.  owed  them  a  large  ac- 
count. I  saw  Mr.  Banks  and  also  Mr.  Potter, 
and.Bir  Potter  said,  'Great  Lord,  wliy  didn't 
yon  let  me  know  before  it  got  so  large !'  ** 

There  was  also  evidence  tending  to  show 
that  Potter  owned  the  garage — ^though  it 
was  contended  that  he  and  Banks  bore  to 
each  other  the  relation  of  landlord  and 
tenant  only — and  that  he  stated  to  plaintiff's 
agent  he  would  get  after  Banks  about  the 
account ;  and  further  he  is  quoted  as  having 
said: 

"We  will  have  to  straighten  it  up,  and  I  wish 
you  had  let  me  know  about  it  before  it  got 
so  large.** 

From  this  evidence,  we  think  the  jury  was 
fully  justified  in  finding  with  the  plaintiff 
on  the  second  issue.  The  defendant  Potter 
did  not  testify. 

The  whole  controversy  narrowed  itself 
to  questions  of  facts,  and  we  have  found  no 
error  in  the  trial. 

No  error. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Disest«  and  Indexes 
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Ex  parte  McCADE.     (No.  258.) 

(Supreme  Court  of  North  Oarolina.    March  29, 

1922.) 


Habeas  corpus  ^=»ll3(l)»Except  when  relat- 
ing to  custody  of  otilldren,  a  habeas  oorpus 
]udgfnent  Is  reviewable  only  on  certiorari. 

Except  in  cases  cooceming  the  care  and 
custody  of  children,  no  appeal  lies  from  a  judg- 
ment in  habeas  corpus  proceedings;  but  the 
same  must  be  reviewed,  if  at  all,  on  writ  of 
certiorari. 

Appeal  from  Superior  Ck>tirt,  Wake  Coun- 
ty; Bond,  Judge. 

Application  by  Blanche  McCade  for  writ  of 
habeas  corpus  to  secure  release  from  impris- 
onment, and,  from  a  judgment  denying  her 
prayer  and  remanding  her  to  custody,  the 
petitioner  excepts  and  appeals.  Appeal  dis- 
missed. 

Charles  U.  Harris,  of  Raleigh,  for  appel- 
lant 

J.  S.  Manning,  Atty.  C^n.,  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 

HOKE,  J.  It  appears  that  the  petitioner, 
Blanche  McCade,  being  imprisoned  tn  the 
common  jail  of  Wake  county  under  a  sen* 
tence  in  a  criminal  action,  sued  out  the  writ 
of  habeas  corpus,  alleging  the  invalidity  of 
the  judgment  against  her  for  causes  speci- 
fied. His  honor,  on  inspection  of  the  record, 
and  other  evidence  offered,  being  of  opinion 
that  petitioner  was  under  a  lawful  sentence, 
entered  judgment  in  denial  of  the  prayer  of 
the  petitioner  and  that  she  be  remanded  to 
jalL 

It  is  the  law  of  this  state  that,  except  in 
cases  concerning  the  care  and  custody  of 
children,  no  appeal  lies  from  a  judgment  in 
habeas  corpus  proceedings;  but  the  same 
must  be  reviewed,  if  at  all,  on  writ  of  cer- 
tiorari, duly  applied  for  and  resting  in  the 
sound  discretion  of  the  court.  In  re  Lee 
Croom,  175  N.  0.  455,  05  S.  B.  903,  citing 
Ice  Co.  ▼.  K.  R.,  125  N.  C.  17,  34  S.  E.  100; 
and  In  re  HoUey,  154  N.  C.  103,  69  S.  B.  S72. 

In  deference  to  these  and  other  like  deci- 
sions, we  must  hold  that  the  appeal  of  the 
petitioner  be  dismissed. 

Appeal  dismissed. 


(153  N.  C.  20«) 

DEES  V. 


LEE.     (No.    189.) 


(Supreme  Court  of  North  Carolina.    March  22, 

1922.) 

I.  Trial  ^=»295(I0)— In  action  Involving  pnr- 
ehaser's  light  to  rosoind  oontraot,  Instmctlons 
stating  contentions  of  parties  held  not  proju- 
tfioial  to  purchaser. 

In  vendor's  action  for  breach  of  contract 
to  purchase  land,   and  to  recover  amount  of 


V.  LEE  3 

S.B.) 

check  given  vendor  on  execution  of  contract  on 
which  defendant  stopped  payment,  and  in  which 
defendant  claimed  that  he  agreed  to  purchase 
the  land  only  on  the  condition  that  he  would 
be  able  to  collect  certain  notes,  and  that  on  dis- 
covery that  the  notes  could  not  be  collected 
be  promptly  informed  the  vendor  thereof  and 
rescinded  the  contract,  instructions,  stating  the 
contentions  of  the  parties,  when  considered 
as  a  whole,  held  not  erroneous  as  constituting 
an  expression  of  opinion  of  the  court. 

2.  Trial  <$=>273~ObJeotions  to  statement  of 
contentions  must  be  made  during  charge  or 
at  Its  conclusion. 

Objections  to  statement  of  contentions  must 
be  made  at  some  appropriate  time  during  the 
charge  or  at  its  conclusion,  so  that  the  trial 
court  may  be  given  an  opportunity  to  correct 
any  error  in  the  respect  indicated. 

Appeal  from  (Superior  Court,  Pamlico  Coim- 
ty;  Lyon,  Judge. 

Action  by  Julius  Q.  Dees  against  R.  H. 
Lee.  Judgment  for  plaintiff,  and  defendant 
appeala    No  error. 

This  is  an  action  to  recover  damages  for 
breach  of  contract  to  buy  land  and  to  recov- 
er amount  of  check  given  by  defendant  to 
plaintiff  on  execution  of  contract,  on  which 
the  defendant  had  stopped  payment,  and  in 
which  the  defendant  claimed  that  he  agreed 
to  buy  the  land  on  the  condition  that  he 
would  be  able  to  collect  certain  notes  due 
him,  and  that  upon  discovery  that  he  would 
not  be  able  to  collect  the  notes,  he  promptly 
notified  plaintiff  thereof  and  rescinded  the 
contract 

The  charge  complained  of  follows: 

"Gentlemen  of  the  jury,  this  is  an  action 
brought  by  Mr.  Dees  against  R.  H.  Lee  on  a 
contract  for  the  sale  of  land.  The  plaintiff 
alleges  that  the  evidence  shows  that  on  the 
6th  day  of  November,  1920,  he  sold  the  defend- 
ant 56  acres  of  land  for  $200  per  acre,  and  that 
the  contract  was  closed  on  that  day;  that 
he  was  to  pay  one-fourth  cash,  but  when  they 
went  to  execute  the  papers  Mr.  Lee  did  not 
have  the  one-fourth  cash,  and  after  some  con- 
versation and  negotiation  he  agreed  to  give  him 
a  check  for  $400  and  to  have  the  deed  from 
Dees  to  him  and  the  mortgage  from  Lee  to  him 
(Dees)  and  the  notes  all  deposited  in  the  Bank 
of  Pamlico  until  about  the  1st  of  January; 
and  contends  it  was  an  absolute  sale  without 
any  conditions  whatever,  except  what  was  set 
out  in  the  paper  writing  signed  by  Mr.  Lee; 
and  contends  that  Mr.  Lee  asked  him  to  hold 
that  check  a  day  or  two^  and  that  he  held  it 
until  the  following  week,  this  being  on  Satur- 
day; that  the  trade  was  made,  and  the  fol- 
lowing week  he  deposited  the  check  in  the  bank 
for  collection,  and  the  next  week  the  bank  re- 
turned it  to  him  unpaid;  that  is,  returned  it 
to  Dees,  saying  that  the  defendant  stopped 
the  pasrment  of  it.  He  contends  that  defend- 
ant thereby  broke  the  contract  for  the  pur- 
chase of  this  land,  and  contends  that  he  never 
agreed  subsequent  to  that  time  to  rescind  the 
contract  and  to  take  up  the  papers.    He  con- 
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tends  that  defendant  thereby  broke  the  con- 
tract for  the  purchase  of  this  land.  He  con- 
tends that  the  price  agreed  upon  was  $200  per 
acre,  and  that  when  defendant  broke  his  con- 
tract by  refusing  to  pay  the  $400  check  the  land 
had  gone  down  and  had  depreciated  at  least 
$25  per  acre,  12%  per  cent  from  the  ralue  of 
it  at  the  time  of  the  contract,  and  contends  he 
is  willing  to  have  you  answer  the  first  issue 
Tes,'  and  contends  that  he  has  been  at  all 
times  ready,  able,  and  willing  to  comply  with 
his  contract,  and  asks  you  to  answer  the  third, 
*Yes,'  and  the  fourth  'Yes,'  and  contends  that 
he  is  entitled  to  the  difference  between  what 
the  land  was  worth  at  the  date  of  the  con- 
tract and  what  it  was  worth  on  the  day  the 
defendant  broke  his  contract. 

Now  these  are  the  contentions  of  the  plain- 
tiff: He  contends  that  you  should,  on  all  of 
this  evidence,  answer  the  first  issue,  'Yes,' 
that  there  was  a  contract;  that  you  should 
answer  the  second,  'No';  that  you  should  answer 
the  third,  'Yes,'  and  the  fourth,  "Yes,*  and 
contends  that  you  should  answer  the  fifth 
issue,  '$1,400.'  He  says  that  is  the  differ- 
ence between  the  contract  price  and  the  value 
of  the  land  at  the  date  of  the  breach.  Now, 
the  defendant  contends  this  paper  writing  does 
not  set  out  the  price  of  the  land;  that  it  doed 
not  say  that  the  land  was. to  be  worth  $200  per 
acre;  that  it  just  deals  with  the  cash  payment 
of  the  check  and  the  placing  of  the  mortgage 
and  notes  in  escrow.  He  contends  that  the 
written  contract  does  not  contain  the  entire 
contract.  He  contends  it  was  understood  and 
agreed  at  the  time  of  the  contract  that  the 
price  of  the  land  was  to  be  $200  per  acre,  and 
that  the  contract  was  not  completed  unless 
Grantham,  who  had  bought  his  home  place, 
would  pay  the  amount  due  the  1st  of  January, 
and  contends  that  on  Thursday  before  the  con- 
tract was  made  the  agent  of  the  plaintiff,  Mr. 
Rawls,  informed  him  that  Grantham  was  ready 
and  would  pay  the  amount,  and  that  the  coa- 
tract  was  predicated  on  Qiat,  and  that  this 
check  for  four  hundred  dollars  was  given  only 
as  evidence  of  good  faith  to  carry  out  the  con- 
tract. He  contends  that  Grantham  has  never 
paid  the  $4,000,  and  has  not  paid  it  up  to  this 
time,  and  by  reason  of  that  failure  the  contract 
was  not  carried  out  on  his  part,  and  that  he 
countermanded  payment  of  this  check  when  he 
found  out  that  Grantham  would  not  pay  him. 
I  do  not  remember  the  date  he  says  this  check 
was  to  be  paid,  but  he  contends  that  if  you 
should  find  there  was  a  contract  as  contended 
for  by  the  plaintiff,  and  not  as  contended  for 
by  him,  you  should  answer  the  second  issue 
in  his  favor.  He  contends  that  after  the  pay- 
ment of  the  check  had  been  countermanded  be 
saw  Mr.  Dees,  and  Mr.  Dees  said  he  had  an 
opportunity  to  sell  the  land  and  that  they 
would  rescind  the  contract.  He  contends  fur- 
ther that,  if  you  should  find  all  the  other  is- 
sues against  him,  between  the  time  of  making 
the  contract  and  the  breaching  the  land  had 
not  depreciated."     (Exception  No.   1.) 

Here  the  court  reads  issue. 

"If  you  find  from  the  evidence  and  by  the 
greater  weight  of  the  evidence  that  this  is 
the  contract  and  all  of  the  contract  made  on 
that  occasion,  and  that  there  was  nothing  said 
about  Grantham,  you  would  answer  that  issue, 
'Yes,'  but  if  you  find  that  was  only  a  part  of  the 
contract   and    that   contract   waa   conditioned 


upon  Grantham's  paying  $4,000  the  1st  of 
January,  you  would  answer  that,  'No.'  If  you 
answer  that,  *No,'  you  will  not  answer  the 
other,  but  if  you  answer  that,  "Yes,'  you  win 
answer  the  next  issue,  which  is  as  follows." 

Here  the  court  read  the  next  issue  and  charg- 
ed as  follows: 

"The  burden  is  on  the  defendant  to  satisfy 
you  by  the  evidence  and  the  greater  weight  of 
the  evidence  that  the  plaintiff  agreed  with  the 
defendant  that  the  contract  might  be  rescind- 
ed, and,  if  you  find  that  they  did  so  agree,  you 
would  answer  that  'Yes*;  otherwise  you  would 
answer  it,  'No.' " 

Here  the  court  read  the  third  issue,  and 
charged  as  follows: 

"He  contends  that  he  has  been,  and  is  will- 
ing to  perform  it  now,  and,  if  you  find  from 
the  evidence  that  he  has  been  ready,  able,  and 
willing  at  all  times,  you  will  answer  that  issue, 
'Yes.*  If  you  do  not  so  find,  it  would  be  your 
duty  to  answer  that,  'No.' " 

Here  the  court  read  the  fourth  issue  and 
charged  as  follows: 

"If  you  find  from  the  evidence  that  the  de- 
fendant made  the  contract  alleged  in  the  com- 
plaint and  was  not  rescinded  by  him  and  the 
plaintiff,  and  you  find  that  he  broke  his  con- 
tract by  failing  to  give  this  check,  then  it  would 
be  your  duty  to  answer  the  fourth  issue,  'Yes,' 
that  the  defendant  wrongfully  broke  his  con- 
tract, but  if  you  find  that  he  did,  you  would  an- 
swer it  'No.'  Now,  if  you  answer  these  is- 
sues in  favor  of  the  plaintiff,  you  would  an- 
swer the  last  If  yon  find  the  contract  has 
been  broken,  the  plaintiff  is  entitled  to  recover 
at  least  nominal  damages.  If  you  find  that  the 
defendant  breached  this  contract,  the  plaintiff 
would  be  entitled  to  nominal  damages  and 
whatever  damage  you  find  from  the  evidence  he 
has  sustained.  Now  the  burden  is  upon  the 
plaintiff  as  to  that  He  says  he  has  sustained 
damages  to  the  amount  of  $1,400.  The  de- 
fendant contends,  no  difference  in  the  value  of 
the  land  between  the  date  of  the  contract  and 
the  date  of  the  breach.  The  defendant  con- 
tends that  there  was  no  difference.  (Excep- 
tion No.  2.) 

"Now  the  rule  of  damage  Is  the  value  of 
the  land  at  the  date  of  the  contract  and  the 
value  of  it  at  the  date  of  breach  of  the  con- 
tract.    (Exception  No.  8.) 

"Now  the  difference  is  what  the  plaintiff 
would  be  entitled  to  recover,  if  you  find  that 
he  is  entitled  to  recover.  Now  the  evidence 
was  the  contract  price  of  $200  per  acre,  and 
the  plaintiff  contends  that  the  land  had  de- 
preciated up  to  the  time  of  the  breach  of  the 
contract  12%  per  cent,  which  would  make  $1,- 
400  in  the  value  of  the  land  between  the  time 
of  the  contract  and  the  time  of  the  breach. 
(Exception  No.  4.) 

"Take  the  issues,  gentlemen,  and  answer 
them  as  you  may  find  the  facts  to  be.' 


»> 


Upon  denial  of  liability  and  Issues  joined, 
the  jury  returned  the  following  verdict: 

"(1)  Did  the  plaintiff  and  defendant  con- 
tract as  alleged  in  the  complaint?    A.  Yes. 

"(2)  If  so,  did  plaintiff  and  defendant  re- 
scind said  contract?    A.  No. 

"(3)  If  so,  has  plaintiff  been  at  all  times 
ready,  able,  and  willing  to  perform  the  con- 
tract on  his  part?    A.  YesL 


N.a) 


m  RE  MoKAY'S  WILD 

(111  &B.) 


5 


"(4)  Did  defendant  wrongfully  breadi  the 
contract,  as  alleged  in  the  complaint?    A.  Yea. 

"(5)  What  damage,  if  any,  is  plaintiif  en« 
titled  to  recover?     A.  ^400.00." 

Judgment  on  the  verdict  in  favor  of  plain- 
tiff, from  which  the  defendant  appealed. 

Z.  y.  Bawls,  of  Bayboro,  for  appellant. 
D.  L.  Ward,  of  Newbem,  and  F.  O.  Brln- 
8on,  of  Bayboro,  for  appellee. 

STACY,  J.  [1,2]  Three  of  the  four  excei>- 
tions,  appearing  on  the  record,  are  directed 
to  portions  of  his  honor's  charge  in  which 
be  undertakes  to  state  the  contentions  of  the 
parties.*  Defendant  says  the  contentions  of 
the  plaintiff  were  stated  in  such  a  manner 
as  to  amount  to  an  expression  of  opinion 
from  the  court.  We  have  examined  the 
charge  with  a  view  of  determining  whether 
the  defendant  could  have  been  prejudiced  in 
any  degree  by  the  method  or  form  in  which 
the  contentions  were  given,  but  we  have 
found  nothing  uiwn  which  to  base  any  criti- 
cism. The  charge  as  a  whole  seems  to  have 
been  fair,  impartial,  and  free  from  error. 
Furthermore,  these  exceptions  come  within 
the  well-settled  rule  that  objections  to  the 
statement  of  contentions  must  be  made  at 
some  appropriate  time  during  the  charge,  or 
at  its  conclusion,  so  that  the  trial  court  may 
be  given  an  opportunity  to  correct  any  error 
In  the  respect  indicated.  State  v.  Hall,  181 
N.  C.  627, 106  S.  B.  483 ;  McMahan  v.  Spruce 
Ck>.,  180  N.  O.  636,  105  S.  B.  439,  and  cases 
there  dted. 

The  other  exceptions  are  without  special 
merit,  and  must  be  overruled.  We  have  dis- 
covered no  sufficient  reason  for  disturbing 
the  verdict  and  judgment. 

No  error. 


(183  N.  C.  226) 

In  re  McKAY'8  WILL.    (No.  93.) 

(Supreme  Court  of  North  Oarolina.    March  29, 

1922.) 

1.  Evidence  <e=s>25i(2)— Evidenoa  of  statement 
of  executor  conoernlng  teatamentary  capacity 
of  testatrix  held  inadmlMlble. 

In  a  will  contest,  the  admission  in  evidence 
of  a  statement  made  by  the  executor  prior  to 
the  beginning  of  his  executorship,  and  who  was 
not  called  as  a  witness,  concerning  the  testa- 
mentary capacity  of  the  testatrix,  was  error, 
since  it  was  not  binding  as  an  admission  against 
interest  as  to  those  claiming  under  the  wiU; 
the  interest  of  the  executor  being  of  a  differ- 
ent character  than  that  of  the  legatees. 

2.  Evidence  ^=»  106 (I)— Evidence  of  charaeter 
of  parties  cannot  be  considered  as  substan- 
tive evidence. 

In  a  win  contest,  an  instmction  that  evi- 
dence of  the  good  character  of  the  witnesses 


should  be  considered  an  substantive  evidence 
was  error,  since  evidence  of  the  character  of 
parties  and  witnesses  is  admissible  only  as 
affecting  their  credibility,  and  not  substantive 
proof. 

Appeal  from  Superior  Court,  Lee  County; 
Cranmer,  Judge. 

In  the  matter  of  the  last  will  and  testa- 
ment of  Susan  McKay.  From  a  judgment 
for  the  caveators,  the  propounders  appeal. 
New  trial. 

Issue  of  devisavit  vel  non  raised  by  a  ca- 
veat to  the  will  of  Susan  McKay.  Alleged 
mental  incapacity  and  undue  influence  are 
the  grounds  upon  which  the  caveat  is  based. 
The  jury  returned  the  following  verdict: 

Is  the  paper  writing  propounded,  and  every 
part  and  clause  thereof,  the  last  will  and  tes- 
tament of  Susan  E.  McKay?    Answer:    No. 

Judgment  on  the  verdict  from  which  the 
propounders  appealed. 

Hoyle  &  Hoyle,  of  Sanford,  and  Gavin  & 
Jackson,  for  appellants. 

Baggett  &  Mordecai,  of  Lillington,  and  A. 
A.  F.  Seawell,  of  Sanford,  for  appellees. 

STACY,  J.  There  are  two  fatal  errors, 
appearing  on  the  record,  which  entitle  the 
propounders  to  a  new  trial  or  to  a  venire  de 
novo. 

[1]  John  Yarborough,  one  of  the  caveators, 
was  allowed  to  testifyt  over  objection,  to 
an  alleged  conversation  which  he  had  had 
with  M.  M.  Draughan  in  regard  to  the  men- 
tal capacity  of  the  testatrix.  This  conver- 
sation Is  alleged  to  have  taken  place  during 
the  lifetime  of  the  deceased  and  was  ofTered 
as  an  admission  or  declaration  against  inter- 
est; the  said  Draughan  later  having  quali- 
fied as  executor  of  the  will,  though  not 
named  as  a  beneficiary  therein.  Up  to  this 
time  the  executor,  who  was  one  of  the  pro- 
pounders, had  not  gone  upon  the  witness 
stand;  and.  In  fact,  he  did  not  testify  at 
all.  We  think  the  evidence  was  Incompetent 
and  that  Its  reception  wan  hnrtfnl  and  prej- 
udidaL 

As  a  general  rule,  statements  or  admis- 
sions of  an  executor,  or  administrator,  are 
not  competent  or  admissible  as  against  the 
heirs  or  devisees.  Davis  v.  Gallagher,  124 
N.  Y.  487,  26  N.  E.  1046 ;  Marshall  v.  Adams, 
11  111.  37.  Especially  would  this  rule  be  ap- 
plicable when  the  alleged  declarations,  as 
here,  were  made  prior  to  the  beginning  of 
the  executorship.  The  executor  could  not 
then,  in  a  representative  capacity,  have  been 
engaged  In  the  performance  of  a  duty,  per- 
taining to  the  estate,  so  as  to  make  his  dec- 
larations pertinent  and  admissible  as  consti- 
tuting a  part  of  the  res  gestaa.  Church  v. 
Howard,  79  N.  Y.  415.    As  against  the  bene- 
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flciaries  tinder  the  will,  tills  testimony  would 
tall  in  the  category  of  hearsay  evidence. 
Furthermore,  admissions  are  received  on  the 
principle  that  they  are  statements  against 
the  interest  of  the  party  making  them;  but, 
in  the  instant  case,  statements  made  by 
Draughan,  during  the  lifetime  of  the  testa- 
trix, could  not  be  binding  as  against  those 
claiming  under  the  will.  Jones  v.  Jones,  21 
N.  H.  219;  Jones  on  Evidence,  voL  2,  §  253. 
True,  the  personal  representative  may  pro- 
pound and  defend  the  will  in  common  with 
others  including  the  legatees;  but,  in  law, 
his  interest  is  of  a  difiterent  character  from 
theirs.  The  mere'  fact  that  several  persons 
may  have  a  common  interest,  as  contradis- 
tinguished from  a  joifit  interest,  in  a  given 
subject-matter,  does  not  ipso  facto  render 
their  admissions  competent  against  each 
other.  This  is  the  modem  rule,  and  it  is 
approved  by  a  number  of  decisions  in  this 
and  other  jurisdictions.  Daugherty  v.  Tay- 
lor, 140  N.  C.  446,  53  S.  E.  296;  Belding  v. 
Archer,  131  N.  C.  287,  42  S.  E.  800 ;  Dean  v. 
Ross,  105  Cal.  227,  38  Pac.  912;  Eakle  v. 
Clarke,  30  Md.  322;  Hyman  v.  Wheeler  (C. 
C)  29  Fed.  347. 

[2]  Again,  with  reference  to  the  evidence 
of  the  good  character  of  some  of  the  witness- 
es, his  honor  charged  the  jury  as  follows: 

''There  has  been,  gentlemen  of  the  jury,  evi- 
<1ence  tending  to  show  the  good  character  of 
witnesses  who  have  testified,  and  if  I  recall 
correctly,  as  to  the  caveators,  some  of  them 
at  least,  and  I  instruct  you  that  this  is  snb- 
stantive  evidence  and  will  be  so  regarded  by 
you  in  your  consideration  and  deliberation." 

Propounders  excepted. 

This  charge  was  erroneous.  Ordinarily, 
'in  dvll  actions,  evidence  of  the  character 
of  parties  and  witnesses  is  admissible  only 
as  affecting  the  credibility  of  their  testimony. 
Lumber  Co.  v.  Atkinson,  162  N.  0.  301,  78 
S.  E.  212,  49  L.  R.  A.  (N.  S.)  733,  and  cases 
there  cited.  Such  evidence  may  be  corrob- 
orative or  impeaching  in  its  effect;  but  as 
a  general  rule,  it  is  not  to  be  considered  by 
the  jury  as  substantive  proof.  The  rule  may 
be  otherwise  in  actions  for  libel  and  slander, 
seduction,  and  the  like,  where  the  character 
of  one  or  more  of  the  parties  or  principals 
is  directly  involved;  but  this  is  not  one  of 
those  cases.  For  exceptions  to  the  general 
rule,  see  Norris  v.  Stewart,  105  N.  O.  455,  10 
S.  E.  912,  18  Am.  St.  Rep.  917,  and  cases 
there  cited. 

In  all  criminal  prosecutions,  certainly 
those  involving  moral  turpitude,  the  defend- 
ant may  elect  to  put  his  character  in  issue, 
and  thus  produce  evidence  of  his  good  repu- 
tation and  standing  in  the  community  (State 
V.  Hice,  117  N.  O.  782.  23  S.  B.  357) ;  but,  if 
this  be  not  done,  the  state  cannot  offer  evi- 
dence of  his  bad  character  unless  and  until 


he  has  been  examined  as  a  witness  in  his 
own  behalf,  and  even  then — the  defendant 
not  electing  to  put  his  character  in  issue — 
the  impeaching  testimony  is  permitted  to  af- 
fect only  his  credibility  as  a  witness  and  not 
the  question  of  his  guilt  or  innocence  (Mar- 
com  V.  Adams,  122  N.  C.  222,  29  S.  E.  333; 
State  V.  Traylor,  121  N.  C.  674.  28  S.  B.  493). 
Of  course,  in  proper  instances,  in  criminal 
cases,  where  the  defendant  chooses  to  put 
his  character  in  issue,  the  pertinent  evidence, 
pro  and  con,  then  becomes  substantive  proof 
and  may  be  considered  by  the  jury  as  such. 
State  V.  Morse,  171  N.  C.  777,  87  S.  B.  946; 
State  V.  Oloninger,  149  N.  C.  567,  63  S.  E. 
154. 

For  the  errors,  as  indicated,  there  must 
be  another  trial;    and  It  is  so  ordered. 

New  trial 


(183  N.  C.  74S) 
STATE  V.  FREEMAN.     (No.  241.) 

(Supreme  Court  of  North  CTarolina.    March  22, 

1922.) 


Criminal  law  ^=:»l 1 69 (I)— Admission  of  Irrele- 
vant evldenoo  held  prejndloial. 

Though  there  was  some  evidence  for  the 
jury  to  consider  on  the  question  of  defendant's 
guilt  of  theft  of  tobacco,  admission  without 
explanation  of  an  unindorsed  canceled  check, 
payable  to  another,  or  bearer,  with  the  drawing 
or  possession  of  which  defendant  was  in  no  way 
shown  to  have  been  connected,  and  which  was 
therefore  irrelevant  evidence,  will  be  held  prej- 
udicial, as  it  might  have  been  used  by  the 
state,  and  considered  by  the  jury,  to  account 
for  the  shown  fact  that  on  a  certain  day  de- 
fendant had  money,  while  the  night  before  ho 
was  impecunious. 

C^ark,  0.  J.,  dissenting. 

Appeal  from  Superior  Ck>urt,  Franklin 
County;    Devin,  Judge. 

Hugh  Freeman  was  convicted  of  larceny 
and  receiving  stolen  property,  and  appeals. 
New  trial. 

The  defendant  was  Indicted  for  the  lar- 
ceny of  238  pounds  of  leaf  tobacco,  the  prop- 
erty of  E.  R.  Grissom.  There  was  a  count 
for  receiving  the  tobacco  knowing  It  to  have 
been  stolen.  The  following  is  the  material 
part  of  the  state's  testimony: 

F.  6.  Avent  testified:  That  he  was  In 
Raleigh  on  the  3d  day  of  November,  1921,  at 
the  union  warehouse.  Had  carried  a  load 
of  tobacco  there  for  sale;  that  he  got  there 
the  night  before.  That  he  Uved  at  his  fa- 
ther-in-law's, John  Allen,  in  the  ''Hurricane." 
That  he,  John  Allen,  and  Jesse  Jackson  drove 
in  a  wagon  by  Qrissom's  home  and  went  to 
Raleigh  by  the  Falls  of  Neuse  road.  That 
this  was  not  the  nearest  road  to  Raleigh. 
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That  some  one  asked  blm  to  belp  bim  pack 
a  pile  of  tobacco  in  baskets  in  a  warebouse, 
and  tbat  be  helped  a  man  to  straighten  ont 
a  pile  of  tobacco.  That  it  was  placed  in 
baskets  in  four  grades;  some  of  it  was  lugs 
or  sorry  tobacco.  The  man  told  him  be  might 
hare  the  sticks,  as  he  was  not  going  to  plant 
any  the  next  season.  He  lived  In  Warren 
county,  and  does  not  know  who  the  man 
was,  but  he  thinks  it  was  the  defendant 
Tbat  defendant  and  bis  uncle,  Mr.  Allen, 
came  to  his  house,  and  asked  him  if  he  could 
recognize  the  defendant  as  the  man  who  got 
him  to  help  him  pack  the  tobacco  in  Raleigh. 
He  told  them  he  thought  he  could. 

B.  A.  Grissom  testlHed:  That  he  lived  on 
Ike  Winston's  land,  and  cultivated  a  crop 
of  tobacco,  and  bad  a  lot  of  238  pounds  ready 
for  market  on  the  night  of  the  2d  of  Novem- 
ber. Somebody  entered  his  pack  house  and 
carried  it  off.  That  there  were  three  tracks 
that  led  from  the  pack  bouse  to  the  woods, 
where  a  horse  had  trampled  the  ground. 
Tbat  be  traced  the  tobacco  by  scraps  until 
within  30  feet  of  the  woods.  That  he  went  to 
Baleigh  on  Friday  and  found  one  pile  of 
Ills  tobacco  and  recognized  it,  but  did  not 
claim  it  That  he  also  recognized  the  sticks, 
six  of  them  he  found  at  Avent's.  Young 
testified  that  be  was  in  a  garage  on  Friday 
evening  when  defendant  came  in  and  paid 
a  small  bill,  about  ^.25,  and  said  be  did  not 
mind  paying  garage  bills  if  he  could  make 
money  as  easy  as  he  made  that  last  night 
]3efendant  bad  other  money  besides  that  he 
paid  the  biU  with. 

W.  O.  Young  testified  tbat  he  saw  de- 
fendant in  Raleigh  on  Friday  at  the  tobacco 
warehouse  about  12  o'clodc. 

John  Young  testified  that  he  saw  a  man 
asleep  early  in  the  morning  November  8, 
in  a  pile  of  tobacco,  whom  he  took  for  de- 
fendant 

Latta  Harris  testified  that  be  ran  a  garage 
at  Youngsville,  and  on  Thursday  evening, 
the  3d  of  November,  he  repaired  an  auto 
for  defendant,  and  he  pawned  his  pistol  as 
security,  and  Friday  evening  he  did  more 
work  for  him,  and  he  paid  bim  all,  about 
47,  Friday  evening. 

.  Jesse  Jackson  testified  tbat  he  went  in  a 
wagon  with  Avent  and  Allen  to  Raleigh 
Thursday  night;  that  they  passed  the  woods 
near  Grissom's  and  went  the  Falls  road  to 
Raleigh. 

A.  D.  Dickerson  testified:  That  B.  A.  Gris- 
som, the  prosecutor,  married  his  daughter. 
That  about  seven  hours  after  Grissom  missed 
his  tobacco,  the  witness  went  down  to  the 
woods  where  the  tracks  led  from  the  pack 
house,  and  in  the  woods  he  found  a  brown 
piece  of  paper,  on  which  was  written  in 
pencil  the  words  '*Hue  Freeman"  and  '*Miss 
Ever  Hackody,'*  "Creekmore,"  "1921."  To 
the  introduction  of  this  paper  defendant  ob- 
jected, objection  overruled,  and  defendant  ex- 
cepted. 


FREEMAN  J 

8.11.) 

Exception  No.  1: 

"The  state  introduced  a  canceled  check  for 
$123,  payable  to  H.  B.  Allen  or  bearer,  with 
no  indorsement  on  the  back.  To  the  introduc- 
tion of  this  paper  writing  defendant  objected. 
Objection  overruled,  and  defendant  excepted." 

Exception  No.  2:  Defendant  demurred  to 
the  evidence,  and  himself  offered  no  evidence. 
There  was  a  verdict  of  guilty.  Defendant 
moved  to  set  aside  the  verdict  as  being 
against  the  weight  and  contrary  to  the  evi- 
dence. Motion  denied,  and  defendant  ex* 
cepted. 

Assignments  of  error: 

(1)  To  the  introduction  of  the  paper  writing 
with  the  names  "Hue  Freeman"  and  "Miss 
Ever  Hackody,"  "Creekmore,"  "1921,"  on  it, 
because  there  was  nothing  connectiag  defend- 
ant with  said  paper  writing;  no  proof .  that  it 
is  in  the  defendant's  handwriting,  or  that  it 
was  ever  in  defendant's  possession. 

(2)  To  the  introduction  of  canceled  check 
payable  to  H.  B.  Alien  or  bearer,  because  there 
was  no  evidence  to  connect  defendant  with  it, 
or  that  he  ever  owned  it  or  received  the  pro- 
ceeds of  it. 

(3)  The  failure  of  the  court  to  set  aside  the 
verdict  because  the  evidence  was  not  sufficient 
to  convict  the  defendant 

The  jury  convicted  the  defendant,  and 
from  the  judgment  be  appealed. 

N.  T.  Gulley,  of  Wake  Forest,  and  B.  T. 
Holden  and  W.  M.  Person,  both  of  Louis- 
burg,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  There  is  one  exception  by 
the  defendant  which  we  think  Is  well  taken. 
The  state  introduced  in  evidence  a  canceled 
check  for  $123,  payable  to  H.  B.  Allen,  or 
bearer,  which  was  not  indorsed.  The  de- 
fendant's objection  to  this  paper  as  evidence 
was  overruled,  and  he  duly  excepted.  We 
are  unable  to  conceive  in  what  way  or  for 
what  purpose  this  evidence  was  competent 
or  relevant  There  is  nothing  on  the  check 
showing  that  it  had  any  connection  with  the 
case.  It  was  not  drawn  by  the  defendant 
so  far  as  appears,  and  his  name  is  not  on 
it  Why  it  was  allowed  to  be  considered  by 
the  jury  we  were  not  Informed.  It  was 
wholly  irrelevant  to  the  controversy.  But 
it  was  contended  by  the  state  that,  if  it  was 
wholly  irrelevant,  the  effect  would  be,  in 
law,  that  it  was  harmless,  and  not  there- 
fore ground  for  reversaL  But  we  are  not 
sure  of  this  conclusion.  Having  been  ad- 
mitted by  the  court  over  the  defendant's  ob- 
jection, it  was  capable  of  being  used  by  the 
state  as  some  evidence  of  the  defendant's 
guilt  in  connection  with  the  other  evidence, 
and  was  no  doubt  so  used.  It  was  argued 
before  us  that  it  was  so  used  and  very  ef- 
fectively.   This  is  not  in  the  record,  but  we 
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are  at  liberty  to  infer  that,  as  the  court  r     The  other  exceptions  may  not  be  again 


held  it  to  be  relevant  and  competent  evidence 
of  guilt,  the  state  made  use  of  it,  as  such,  to 
further  a  conviction.  It  does  not  appear  to 
us  that  it  was  harmless  or  did  not  prejudice 
the  defendant  While  there  is  nothing  to 
connect  the  defendant  with  the  drawing  of 
the  check,  or  the  possession  of  it  at  any 
time,  it  was  no  doubt  used  for  the  purpose 
of  showing  that,  as  he  had  money  on  Thurs- 
day, when  he  had  none  on  the  day  before, 
he  must  have  received  the  money  in  some 
way  by  means  of  the  check,  but  this  is  not  a 
warrantable  Inference.  There  is  no  evidence 
that  the  check  was  found  in  defendant's  pos- 
session and  taken  from  him.  There  is  noth- 
ing more  in  the  proof  than  the  bare  check 
itself,  without  the  least  explanatory  evidence, 
and  it  should  have  been  excluded  by  the 
court  as  prejudicial  to  the  defendant  It 
cannot  be  said  that  irrelevant  evidence, 
though  generally  so,  is  always  harmless. 
We  have  held  otherwise.  State  v.  Jones,  03 
N.  0.  611 ;  State  v.  Mikle,  81  N.  0.  662.  It 
may  sometimes,  even  though  rarely,  be  very 
prejudicial  to  the  party  against  whom  it  is 
admitted,  as  it  was  held  to  be  in  State  v. 
Jones,  supra.  Considering  the  nature  of  the 
other  evidence  in  this  case,  that  relating  to 
the  check,  though  technically  irrelevant, 
might  have  been  used  to  accoimt  for  defend- 
ant's having  money  at  one  time  when  the 
night  before  he  was  impecunious,  and  we 
have  no  doubt  it  was  so  used  by  the  state 
and  considered  by  the  jury. 

There  was  evidence  upon  which  the  Jury 
could  have  convicted  the  defendant,  apart 
from  the  check,  but  they  should  have  been 
confined  to  the  competent  and  relevant  proof 
in  considering  the  case.  He  was  the  man 
who  was  seen  at  the  tobacco  warehouse  the 
day  after  the  theft  was  committed,  and  was 
recognized  as  the  man  who  had  the  tobacco 
there  and  asked  the  witness  F.  G.  Avent  to 
help  him  to  straighten  it  out  and  pack  it, 
and  gave  him  the  sticks,  as  he  was  not  go- 
ing to  plant  tobacco  the  next  season.  The 
evidence  was  sufficient  to  identify  the  de- 
fendant as  the  one  who  had  the  tobacco  at 
the  warehouse.  State  v.  Carmon,  145  N.  C. 
481,  59  S.  E.  657;  State  v.  LyUe,  IIT  N. 
O.  803,  23  S.  E.  476 ;  State  v.  Costner,  127  N. 
O.  5C6,  ar  S.  E.  320,  80  Am.  St  Rep.  809; 
State  V.  Lane,  166  N.  C.  333,  81  S.  E.  620. 
But  the  evidence  as  to  identity  is  strong- 
er here  than  it  was  in  those  cases.  There 
was  evidence  as  to  the  identity  of  the  tobacco 
found  in  the  warehouse  with  that  which  was 
stolen. 

While  we  hold  that  there  was  some  evi- 
dence for  the  jury  to  consider  upon  the  ques- 
tion of  defendant's  guilt,  that  in  regard  to 
the  check  was  incompetent  and  should  not 
have  been  admitted,  and  was  suthciently 
prejudicial  to  entitle  the  defendant  to  an- 
other trial. 


presented. 
New  triaL 

OliARK,  O.  J.  (disflenting).  I  concur  in 
the  statement  in  the  opinion  of  the  court 
that  "there  was  evidence,  upon  which  the 
jury  could  have  convicted  the  defendant, 
apart  from  the  check."  This  also  clearly  ap- 
pears upon  the  summing  up  of  the  evidence 
as  set  out  by  Mr.  Justice  WALKBR.  The 
evidence  in  regard  to  the  check  may  have 
had  slight  probative  force,  and  the  jury  may 
have  thought  that  it  would  add  none.  But 
the  evidence  was  not  incompetent,  but  merely 
irrelevant  It  could  have  had  no  prejudi- 
cial effect 

The  defendant  was  not  entitled  to  a  new 
trial  for  the  mere  admission  of  irrelevant 
testimony.  The  admission  of  merely  irrele- 
vant testimony  cannot  be  held  for  error  un- 
less it  is  shown  to  be  prejudicial.  Bullin, 
O.  J.,  in  State  v.  Arnold,  36  N.  O.  189;  often 
dted  since;  Bynum,  J.,  in  State  v.  Gailor,  71 
N.  C.  92,  17  Am.  Rep.  3;  Smith,  O.  J.,  in 
Oom'rs  V.  Lash,  89  N.  O.  165,  as  in  Gaylord 
V.  Respass,  92  N.  G.  567,  and  in  Jones  v.  Gall, 
93  N.  G.  170;  Doming  ▼.  Gainey,  95  N.  O. 
632;  and  there  are  numerous  other  cases  to 
this  well-settled  principle. 

It  cannot  be  shown  that  this  evidence  was 
prejudicial;  fois  if  it  does  not  tend  to  show 
the  guilt  of  the  defeidant,  it  proves  nothing, 
and  is  harmless.  It  is  not  enough  that  the 
defendant  should  assert  that  the  evidence,  if 
irrelevant  was  hurtful,  but  that  must  be 
pointed  out»  and  this  has  not  been  done. 


(183  N.  C.  243) 

PETERSON  et  al.  v.  TIDEWATER  POWER 

CO.     (No.  287.) 

(Supreme  Gourt  of  North  Garolina.    March  29, 

1922.) 

I.  Gas  ^=^20 (2)— Evidence  as  to  maniner  of 
connecting  gas  pipes  held  competent  In  ac- 
tion for  burning  building. 

In  an  action  against  a  gas  company  for 
damages  for  the  borning  of  a  cottage  to  which 
defendant  supplied  gas,  the  fire  starting  short* 
ly  after  the  comiections  had  been  made,  evi- 
dence as  to  how  the  woric  of  connecting  the 
pipes  and  testing  them  was  done  held  compe- 
tent in  support  of  plaintiffs  contention  that 
the  fire  originated  through  the  negligence  of 
defendant's  employees. 


2.  Evidenoe  <d=»l  13(19)— Tax  lists  held  Inail- 
misslble  as  to  value  of  property  deatroyoi  by 
fire. 

In  an  action  for  the  destruction  by  fire  of 
plaintiffs  cottage,  due  to  the  alleged  negligence 
of  the  employees  of  defendant  gas  company  in 
connecting  the  gas  pipes,  it  was  not  error  to 
exclude  tax  lists  as  evidence  of  the  value  of  the 
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property  destroyed;  another  owning  the  prop- 
erty when  the  lista  were  made  up. 

3.  Evidence  «s»M3(l9)— Tax  Hats  held  oom- 
petent  to  show  aatlmat*  of  value  of  irroporty 
destroyed. 

In  an  action  for  deatniction  of  a  cottage 
by  fire,  tax  lista  would  be  competent  to  show 
any  estimate  of  the  value  of  the  property  made 
by  plaintiifs. 

4.  Evidence  ^=9501(7)— Opinion  evidence  as 
to  the  value  of  cottage  destroyed  by  "lire  held 
eompeteet. 

In  an  action  for  the  destruction  of  plaintiffs 
cottage  by  fire,  alleged  to  be  due  to  the  negli- 
gence of  the  servants  of  the  gas  company  in 
connecting  gas  pipes,  an  estimate  of  a  witness, 
based  on  reconstruction  cost,  as  to  the  value  of 
the  property  destroyed,  was  properly  consider- 
ed on  question  of  amount  of  loss,  where  identi- 
ty in  construction  of  the  cottage  destroyed  and 
of  new  cottage  on  the  same  site  was  first  es- 
tablished. 

5.  Appeal  and  error  ^s»  1 046  (5) —Where  quee- 
tioa  not  answered,  error,  if  any,  harmless. 

Where  a  witness  is  asked  a  question,  but 
fails  to  answer  it,  and  there  is  no  showing 
what  the  answer  would  have  been,  the  error, 
If  any,  is  harmless. 

6.  Gas  ^=»20(2)— Rules  of  Insurance  oompany 
as  to  Insurance  held  Irrelevanit  as  to  deetruc- 
tloa  of  p'^operty  by  lire. 

In  an  action  for  the  destmction  by  fire  of 
a  summer  cottage  through  the  alleged  negli- 
gence of  the  employees  of  a  gas  company  sup- 
plying the  cottage  with  gas,  the  rules  of  insur- 
ance companies  relative  to  placing  insurance 
on  beach  property  held  irrelevant  and  incom- 
petent 

Appeal  from  Superior  Court,  New  Hanover 
County;  Connor,  Judge. 

Action  by  Shnily  T.  Peterson  and  others 
against  the  Tidewater  Power  Company. 
Judgment  for  plalntifiTs,  and  defendant  ap- 
peals.   No  error. 

This  was  a  dvll  action,  brought  by  the 
plaintiff  to  recover  damages  of  the  defend- 
ant for  the  alleged  negligent  burning  by 
the  defendant  of  the  feme  plaintiff's  cottage 
and  furniture  at  Wrlghtsville  Beach.  The 
action  was  tried  before  his  honor.  Judge 
Connor,  and  a  jury,  at  the  October  term, 
1921,  of  the  superior  court  of  New  Hanover 
county,  whicli  trial  resulted  in  a  verdict 
and  Judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

At  the  trial  the  defendant  admitted  the 
platntlflTs  ownership  in  fee  simple  of  the 
lands  and  premises  described  In  the  com- 
plaint, but  required  the  plaintiff^  to  put 
in  the  deed,  which  showed  the  purchase  price 
of  the  property  alleged  to  have  been  destroy- 
ed through  the  negligence  of  the  defendant 

The  defendant  admitted  in  the  pleadings: 
That  it  was  a  corporation  engaged  In  the 
business  of  supplying  the  town  of  Wrights-. 


viUe  Beach  and  persons  along  Its  system 
with  electricity  for  lights,  power,  and  gas 
foi^  lighting,  heating,  oooking,  and  other 
purposes,  charging  its  usual  rates  for  gas 
and  electricity.  That  upon  the  tract  of  land 
described  in  the  complaint  was  a  summer 
residence  or  cottage,  which  was  not  occu- 
pied during  the  winter  months,  but  occupied 
only  during  the  summer  months,  and  that 
the  plaintiff  had  household  and  Idtchen  fur- 
niture f6r  living  purposes  in  said  cottage, 
and  was  preparing  to  move  down  and  occupy 
said  cottage  fbr  the  summer  season,  expect- 
ing to  begin  such  occupancy  on  the  3d  day 
of  June,  ld20. 

That  it  was  the  custom  of  the  oompany  to 
cut  off  its  supply  of  electricity  and  gas  to 
cottages  in  the  early  fall  by  disconnecting, 
in  some  manner,  the  supply  of  gas  and  elec- 
tricity from  such  cottages  at  the  main  pipe 
and  wires  feeding  said  cottages,  and  that 
before  gas  and  electricity  were  turned  into 
the  cottage  they  required  the  owner,  or 
person  expecting  to  occupy  such  cottage, 
to  make  application  to  the  defendant  A>r 
connecting  up  and  turning  on  the  gas  and 
electricity,  and  required  the  keys  to  the- 
cottage  to  be  surrendered  to  the  defendant 
so  that  they  might  enter  the  same  and  in- 
spect the  meters  and  connect  with  the  sup- 
ply of  electricity  and  gas,  which  had  been 
disconnected  the  previous  fan. 

That  on  the  31st  day  of  May,  1020,  appli- 
cation was  made  for  gas  service  for  the 
plaintiffs'  cottage,  and  the  keys  to  the  same 
were  turned  over  to  the  defendant,  to  en- 
able It,  or  Its  agents,  or  servants,  to  enter 
such  cottage  and  connect  up  the  gas  fix- 
tures so  that  the  plaintiffs  could  use  and 
consume  gas  according  to  their  needs  for 
cooking  and  heating  purposes,  and  that  the 
plaintiffs  paid  the  defendant  its  charges 
for  such  service.  That  it  was  the  custom 
of  the  defendant,  immediately  after  making 
the  necessary  connections,  to  turn  on  the 
flow  of  gas  and  light  the  same,  in  order  to 
ascertain  whether  or  not  Its  patrons  would 
be  able  to  receive  the  expected  service.  That 
in  disconnecting  the  gas  in  the  fall  the  de- 
fendant's custom  wasj  to  disconnect  the 
metal  or  iron  pipe  which  conducted  the  gas 
through  the  meter  at  some  point  inside  the 
building,  near  where  the  pipe  entered  the 
meter,  and  this  was  the  method  used  in  the 
plaintiffs'  cottage. 

That  on  the  1st  day  of  June,  1920,  be- 
tween the  hours  of  11  and  12  o'clock  a.  m., 
before  the  plaintiffs  had  moved  into  said 
cottage,  the  defendant's  servants,  or  em- 
ployees, entered  said  cottage  to  connect  up, 
test  out,  and  put  in  proper  condition  the 
gas  fixtures  for  use  by  the  plaintiff,  and 
that  in  a  very  short  time  after  the  defend- 
ant's employees  had  left  the  cottage  fire 
was  discovered  in  the  kitchen  or  rear  part 
of  the  cottage,  at  and  around  where  the 
defendant's  emxdoyees  had  beenl   working 
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and  connecting  the  gas,  and  that  gas  from 
the  defendant's  pipe  was  pouring  out  into 
said  cottage  a  burning  flame^  and  the  plain- 
tiffs' cottage  and  furnishings  were  com- 
pletely destroyed  and  consumed  by  the  said 
fire. 

The  foregoing  facts  are  substantially  ad- 
mitted in  the  pleadings,  the  only  denials  of 
the  defendant  being  that  as  to  negligence 
and  the  value  of  the  property  destroyed  by 
the  fire;  the  defendant  stating,  in  the  ninth 
paragraph  of  its  answer,  that  it  was  prob- 
ably more  than  an  hour  after  defendant's 
employees  left  the  house  before  the  fire 
was  discovered. 

The  evidence  tended  to  show,  in  addition: 
That  when  Mr.  Peterson  moved  out  of  the 
cottage  the  previous  fall  all  matches  and 
combustible  materials  had  been  removed 
from  the  cottage.  That  Mr.  Peterson,  about 
a  week  previous  to  the  fire,  and  before  he 
surrendered  the  keys  to  the  defendant  com- 
pany, for  the  purpose  of  connecting  up  the 
gas  and  electricity,  visited  the  cottage  and 
left  the  same  securely  locked  and  fastened, 
and  that  there  was  no  fire  in  the  cottage. 
That  the  defendant's  employees,  during  the 
morning  about  12  o'clock,  entered  the  cot- 
tage with  the  keys  to  install  the  meter  and 
'  connect  the  gas  in  the  kitchen,  and  this  they 
did^  and,  after  doing  so,  lighted  the  gas  to 
test  it  out  niere  is  no  evidence  that  any 
other  person  from  that  time  until  the  fire 
was  discovered  was  in,  at,  or  around  the 
plaintiffs*  cottage.  That  Mrs.  Peterson  left 
liumina  on  the  1:15  car,  and  went  to  visit 
Mrs.  Coluccl,  who  was  occupying  the  cot- 
tage next  to  Peterson's,  and  after  she  had 
been  on  the  porch  for  a  few  minutes  she 
heard  a  noise  in  the  Peterson  cottage,  which 
sounded  like  that  made  when  she  turned 
on  the  gas  in  her  gas  range  and  put  the 
match  to  it,  when  it  does  not  catch,  making 
a  ''sizzling  noise,'*  and  she  called  the  atten- 
tion of  Mrs.  Coluccl  to  the  same.  A  few 
minutes  thereafter  she  saw  fire  coming  out 
of  the  weatherboarding,  where  a  few  min- 
utes before  she  had  seen  smoke  coming 
from  the  cottage.  She  tried  the  doors  and 
found  them  locked,  and  could  not  get  in. 
The  kit(4ien  door  was  then  forced  open,  and 
flames  were  found  burning  around  the  gas 
meter.  The  noise  which  she  heard  when 
she  first  called  Mrs.  Colucci's  attention  to 
it  was  like  that  of  gas  coming  out  of  a  pipe 

John  Cowan  testified  that  when  the  door 
was  broken  open,  all  he  could  see  was  an 
arm  of  flame  coming  out  with  a  hissing 
sound. 

Mrs.  Jacobs  testified  that  the  meter  was 
near  the  gas  stove,  and  a  long  flame  was 
coming  out,  making  a  "sizzling  sound,"  and 
that  she  heard  the  noise  before  the  cottage 
was  broken  Into. 

The  cottage  and  its  contents  were  totally 
destroyed  by  the  fire. 


Rountree  &  Carr,  of  Wilmington,  for  ap- 
pellant. 
E.  K.  Bryan,  of  Wilmington,  for  appellees. 

WALKER,  J.  We  are  of  the  opinion  that 
the  testimony  of  the  witnesses  tended  to 
show  that  before  the  defendant's  servants 
entered  the  cottage  for  the  purpose  of  con- 
necting the  house  fixtures  with  the  main 
outside,  so  as  to  furnish  a  supply  of  gas 
for  domestic  uses,  Mr.  Peterson,  one  of  the 
plaintiffs  and  owners  of  the  cottage,  had 
gone  into  it,  and  upon  leaving  the  cottage 
he  securely  locked  and  fastened  the  same, 
and  there  was  no  fire  in  there.  It  further 
appears  by  the  testimony  that  there  was 
nothing  in  the  house  that  would  cause  a 
fire,  until  the  defendant's  employees  entered 
it  to  do  the  work  the  defendant  had  ordered 
them  to  do.  Soon  after  the  workmen  had 
finished— or  supposed  they  had — fire  broke 
out  and  consumed  the  cottage.  No  one,  so 
far  as  appears,  entered  the  building  from 
the  time  the  workmen  left  it  until  the  fire 
was  first  discovered,  by  neighbors,  coming 
through  the  weatherboarding  and  the  roof. 
A  door  of  the  kitchen,  where  defendant's 
servants  had  been  working  an  hour  or  two 
before,  at  the  gas  met»,  was  broken  open, 
and  flames  *'were  coming  out  of  the  gas  pipe 
of  the  meter  in  the  kitchai,**  with  a  hissing 
sound.  The  kitchen  was  so  full  of  smoke 
that  another  witness  could  not  teU  where 
the  fiame  was  coming  from.  The  fire  was 
in  that  part  of  the  house,  or  kitchen,  where 
the  work  had  been  done  an  hour  or  so  before. 
How  long  it  was  after  the  workmen  left 
the  building  and  the  first  appearance  of  the 
fire  was  not  definitely  fixed,  but  it  was  not 
so  long  as  to  exclude  altogether  the  rea- 
sonable inference,  which  the  Jury  could  draw, 
that  the  cause  of  the  fire,  and  the  only  prob- 
able cause,  under  the  circumstances,  was 
some  negligent  act  committed  by  the  work- 
men in  connecting  the  pipes.  McRainey  v. 
Railroad,  168  N.  O.  570,  84  S.  B.  851.  There 
was  some  evidence  that  they  used  matches 
in  making  tests  to  discover  if  there  was  any 
escaping  gas,  and  the  jury,  under  the  evi- 
dence, would  be  warranted  in  finding  that 
the  fire  was  started  by  the  careless  handling: 
of  the  matches. 

[1]  It  was  competent  and  proper  for  the 
Jury  to  consider  the  testimony  of  Hufham 
and  Burt  Kite,  and  other  testimony  of  a 
similar  kind,  as  to  how  the  work  of  connect- 
ing the  pipes,  and  especially  the  testing 
of  them,  was  done,  as  affording  some  evi- 
dence in  support  of  plaintiffs'  allegation  and 
contention  that  the  fire  orginated  in  the 
house  from  some  cause  attributable  to  the 
manner  in  which  the  work  was  done  by 
defendant's  employees,  or  to  their  negligent 
conduct. 

We  are  fully  aware  of  the  rule  stated  in 
Byrd  v.  Express  Co.,  130  N.  C.  273,  51  S.  BL 
851,   that  the  proof  of  negligence  causing 
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damage  must  be  of  such  a  nature  as  to 
reasonably  warrant  an  inference  of  the  fact 
required  to  be  established,  and  must  be  more 
than  merely  conjectural,  but  we  do  not  think 
that  the  evidence  in  this  case  falls  within 
the  class  which  we  there  excluded  as  in- 
sufficient to  be  considered  by  the  Jury,  as 
there  Is  some  testimony  here  which  reason- 
ably tends  to  prove  the  act  of  negligence. 
There  is  evidence  trom  which  the  jury  could 
reasonably  infer  that  all  other  causes  for 
the  fire  had  been  eliminated,  leaving  none 
but  those  attributable  to  defendant's  want 
of  care,  or  that  of  its  employees,  which  is 
the  same  thing. 

Our  last  observation  is  an  adequate  an- 
swer to  the  position  taken  by  the  defendant 
that  there  is  no  proof  of  the  origin  of  the 
Are  or  any  which  tends  reasonably  to  show 
that  it  is  imputable  to  the  defendant's  neg- 
ligence, or  that  of  Its  servants  engaged,  at 
the  time,  in  doing  the  work  of  connecting 
the  pipes  in  the  house  for  it,  and  the  cases 
cited  by  the  defendant  in  its  brief  to  sustain 
its  position  are  not  applicable  to  the  facts 
of  this  case,  whUe  the  principle  of  law  stat- 
ed in  them  Is  admitted  to  be  correct 

[2,  3]  There  was  no  error  in  the  ruling  of 
the  court  by  which  the  tax  lists,  as  evi- 
dence of  the  true  value  of  the  property,  were 
excluded.  Williams  owned  the  property 
when  the  lists  were  made  up,  and  not  the 
plaintiffss  It  would  be  competent  to  show 
any  estimate  of  its  value  made  by  the 
plaintiffs,  but  that  was  not  what  was  pro- 
posed to  be  done.  It  was  therefore  hearsay 
(res  inter  alios  acta)  and  incompetent  Rid- 
ley V.  Railroad,  124  N.  C.  37,  32  S.  E.  379; 
Railroad  Co.  v.  Land  Co.,  137  N.  C.  330,  49 
S.  B.  350,  68  L.  R.  A.  333 ;  Hamilton  v.  Rail- 
road Co.,  150  N.  0.  193,  63  S.  E.  730;  Powell 
▼.  Railroad  Co.,  178  N.  O.  243,  at  page  249, 
100  S.  E.  424.  What  is  said  in  the  case 
last  cited  (178  N.  C.  at  page  249,  100  S.  E. 
at  page  427)  is  pertinent: 

"The  court  excluded  the  circnmstance  that 
where  the  official  board  of  valuation  had  as- 
sessed property  at  a  higher  rating  after  the  al- 
leged injury,  the  then  owner,  ancestor  in  title  of 
the  present  plaintiff,  appeared  before  them  and 
endeavored  to  have  same  reduced.  So  far  as 
the  action  of  the  board  of  assessors  was  con- 
cerned, it  has  been  generally  ruled  irrelevant 
on  the  question  of  valuation.  Hamilton  v.  Rail- 
road, 150  I^.  C.  193.  And  as  to  the  action  of 
plaintifiTs  predecessor  in  tittle,  his  action  as  in- 
dicated tended  to  favor  liis  own  position  on  the 
issue,  and  its  exclusion  could  in  no  sense  be 
held  to  have  prejudiced  defendant's  case^^ 
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substantial  identity  in  the  construction  of 
the  two  having  been  first  shown,  it  was  al- 
lowed to  go  to  the  Jury  merely  as  a  circum- 
stance to  be  considered  by  them  in  finding 
the  amount  of  loss,  or  damage;  and,  ad- 
mitted, as  it  was,  with  this  restriction,  we 
think  it  was  competent  The  learned  Judge 
carefully  guarded  his  ruling  by  requiring 
that  the  two  buildings  must  have  been  sub- 
stantially alike,  in  order  for  them  to  con- 
sider the  value  of  the  one  as  a  circumstance 
bearing  upon  the  value  of  the  other,  and  not 
as  being  of  the  same  value.  This  evidence 
was  allowed  to  be  considered  by  the  Jury, 
we  suppose,  upon  the  authority  of  Belding 
V.  Archer,  131  N.  0.  287,  42  S.  B.  800,  and 
Powell  V.  Railroad  CJo.,  178  N.  C.  at  pages  248, 
249,  100  S.  B.  424,  citing  R.  C.  L.  pp.  176, 
176.  Such  evidence,  when  confined  within 
its  proper  limits,  should  not  be  objection- 
able, as  said  in  the  last-cited  case.  But 
the  witness  did  not  answer  the  question,  nor 
are  we  informed  what  his  answer  would 
have  been  if  he  had  been  permitted  to  an- 
swer the  same.  It  was  therefore  harmless, 
as  we  have  so  often  held. 

[6]  We  do  not  see  how  the  rules  of  the 
insurance  companies  relative  to  placing  in- 
surance on  beach  property  was  at  all  rele- 
vant or  competent 

The  other  exceptions  are  without  any  mer- 
it, and,  upon  the  whole  case,  after  a  careful 
review  of  it,  we  find  no  ground  for  disturb- 
ing the  Judgment  of  the  court  below. 

No  error. 

STACY,  J.,  took  no  part  in  the  considera- 
tion and  decision  of  the  case. 


ft 


This  fits  our  case  exactly. 

[4,  8]  The  estimate  of  the  witness  Peter- 
son as  to  the  value  of  the  property  destroyed 
was  permitted  to  be  considered  by  the  Jury, 
not  fbr  the  purpose  of*  showing  that  the  old 
cottage  and  the  new  cottage  built  on  the 
same  site  were  of  the  same  value,  but  a 


(183  N.  C.  222) 

ALLEN  V.  SMITH  et  al.    (No.  257.) 

(Supreme  Court  of  North  Carolina.    March  22, 

1922.) 

1.  Wills  «=s>638— Death  of  devisee  before  hap- 
pening of  contingency  held  to  oaase  devise  of 
oontingent  life  estate  to  lapse. 

Where  a  devise  was  to  the  testator's  wife 
for  life  and  then  to  his  son  for  his  life,  the 
death  of  the  son,  before  the  death  of  the  tes- 
tator caused  the  devise  of  the  contingent  life 
estate  to  him  to  lapse. 

2.  Wills  9s»637— Failure  of  intermediate  devise 
of  life  estate  to  take  effect  helil  to  cause 
vesting  of  title  In  fee  In  children  of  testator. 

Where  a  testator  devised  land  to  his  wife 
for  her  life  and  to  his  son  for  his  life,  with  re- 
mainder in  fee  to  his  children  and  their  heinw 
surviving  after  the  death  of  his  son,  the  death 
of  the  son  during  testator's  life  caused  the 
life  estate  devised  to  him  to  fail,  and  the  re- 
mainder vested  in  the  children  of  the  testator 
in  fee. 
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Sw  Wills   e=:>6l6(l)— D«vl8o   held   to   convey 
life  estate  without  right  of  disposal. 

A  devise,  "I  give  all  my  estate,  both  per- 
sonal and  real,  and  wherever  situated,  to  my 
wife  for  and  during  her  natural  life  to  do  with 
as  she  pleases  and  have  the  income  therefrom/' 
did  not  give  the  widow  a  right  to  convey  or 
dispose  of  the  estate." 

Appeal  from  Superior  Court,  Wake  County; 
Devin,  Judge. 

Action  by  W.  G.  Allen  against  Rachel  S. 
Smith  and  others.  From  a  Judgment  finding 
that  defoidants  were  able  to  convey  to  plain- 
tiff good  title  to  certain  land,  and  requiring 
plaintiff  to  accept  a  deed  and  to  pay  the  pur- 
chase price  of  the  land,  plaintiff  ^iccepts  and 
appeals.    Afilrmed. 

This  is  a  controversy  as  to  the  ownership 
of  and  title  to  the  tract  of  land  cmitaining 
242.5  acres  in  Swift  Creek  township,  Wake 
county,  which  is  particularly  described  in 
the  record.  The  ability  of  the  defendants  to 
convey  a  good  and  perfect  title  to  the  plain- 
tiff in  compliance  with  their  contract  depends 
upon  the  true  construction  of  Bryant  Smith's 
will,  hereinafter  set  forth;  Arthur  B.  Smith, 
the  son  of  Bryant  Smith,  named  therein*  be- 
ing dead,  and  the  widow  of  said  Bryant 
Smith  being  still  alive.  The  defendants  are 
the  children  of  the  testator  and  their  hus- 
bands or  wives,  as  the  case  may  be. 

By  agreement  of  the  parties,  the  case  was 
submitted  to  the  court  (Judge  Devin  presid- 
ing) to  find  the  facts  and  declare  the  law 
thereon  and  enter  Judgment  accordingly. 
The  facts  were  found  by  the  court,,  and  the 
following  Judgment  entered,  which  contains 
a  recital  of  the  facts  thus  found: 

'The  above-entitled  action  duly  and  regularly 
coming  on  to  be  heard,  and  being  heard,  and  it 
appearing  to  the  court  that  all  the  defendants 
above  mentioned  have  been  either  served  with 
summons  or  have  accepted  service  of  summons, 
and  have  all  been  duly  and  properly  made  par- 
ties to  this  action  and  are  in  court,  and  that  all 
of  the  parties,  plaintiff  and  defendants,  have 
waived  a  trial  by  Jury  and  consented  that  the 
oourt  shall  find  tiie  facts  and  determine  the  law 
concerning  the  matters  in  controversy,  and  that 
the  same  may  be  done  by  the  undersigned 
Judge,  either  in.  term  or  out  of  term,  and  either 
within  or  out  of  Wake  county,  and  the  court 
having  heard  the  evidence  offered  by  the  par- 
ties, hereupon  the  court  doth  find  and  adjudge 
as  follows,  to  wit: 

"(1)  That  the  defendants  ezecnted  the  op- 
tion  to  the  plaintiff,  dated  December  6,  1921, 
copy  of  which  is  attached  to  the  answer. 

"(2)  That  Bachel  S.  Smith  is  the  widow  of 
Bryant  Smith,  deceased,  and  D.  C.  Smith,  C.  B. 
Smith,  Evie  Morgan,  Bessie  Jordan,  and  Mollis 
F.  Morris,  are  the  children  of  said  Bryant 
Smith,  deceased,  and  that  the  said  Bryant 
Smith  left  a  last  will  and  testament  in  the 
words  and  form  set  forth  in  paragraph  4  of 
the   complaint,   as   follows: 


"Raleigh,  N.  a,  April  23,  1907. 

"This  is  my  last  will  and  testament: 

'^'I  give  all  my  estate  both  and  real,  and 
where  ever  situated  to  my  wife  for  and  during 
her  natural  life  to  with  as  she  pleases  and 
have  the  income  therefrom. 

"  'At  the  death  of  my  wife  if  my  son  Arthur 
B.  Smith  should  survive  his  mother— I  give  all 
my  estate  both  real  and  personal  to  him  dur- 
ing his  life,  and  at  his  death  then  to  be  equally 
divided  among  my  children  who  then  may  be 
living^if  any  of  my  children  should  be  dead, 
their  heirs  to  inherit  their  share. 

*'  'I  want  all  my  just  debts  paid  and  my  body 
to  have  a  decent  burial. 

**  *1  nominate  and  appoint  my  son,  David  O. 
Smith  and  T.  A.  Smith  executors  hereto  with- 
out bond. 

his 
**  'Bryant  X  Smith.' 
mark 

''(8)  That  the  said  Bryant  Smith  died  seized 

and  possessed  of  the  land  described  in  para- 
graph 3  of  the  complaint,  and  being  the  land 
described  in  the  said  option  hereinbefore  re- 
ferred to. 

"(4)  That  the  said  Bryant  Smith  left  him 
surviving  his  widow,  the  said  Rachel  Smith,  and 
five  children,  to  wit,  D.  C.  Smith,  d  B.  Smith, 
Evie  Morgan,  Bessie  Jordan,  and  MoUie  F. 
Morris. 

"(5)  That  Arthur  B.  Smith,  the  son  of  Bry- 
ant Smith,  mentioned  in  the  will  of  the  said 
Bryant  Smith,  predeceased  his  said  father. 

"(6)  That  the  defendants,  D.  C.  Smith,  0.  B. 
Smith,  Bvie  Morgan,  Bessie  Jordan,  and  MoUie 
F.  Morris,  are  now  seized  of  an  indefeasible 
estate  in  fee  simple  in  the  said  land,  subject 
only  to  the  life  estate  of  their  mother,  the  said 
Rachel   S.   Smith,   therein. 

"(7)  That  the  defendants  are  able  to  convey 
to  the  plaintiff  a  good  title  to  the  said  land, 
and  have  offered  to  the  plaintiff  a  valid  deed 
conveying  to  him  a  good,  sure,  and  indefeasible 
title  to  the  said  land  in  fee  simple. 

''(8)  That  the  plaintiff  be  and  he  is  hereby 
required  to  accept  said  deed  and  pay  to  the  de- 
fendants the  purchase  price  of  said  land  men- 
tioned in  said  option,  to  wit,  the  sum  of  $6^- 
300,  with  interest  thereon  from  the  ■■  day 

of ,  1921. 

"(9)  That  the  defendants  recover  of  the 
plaintiff  and  his  surety,  Daniel  Allen,  their 
costs  in  this  action  to  be  taxed  by  the  clerk  of 
the  court  W.  A.  Devin,  Judge.** 

To  the  foregoing  Judgment,  the  plaintiff  ex- 
cepted and  appealed. 

Templeton  &  Templeton,  of  Raleigh,  for  ap- 
pellant. 
R.  N.  Simms,  of  Raleigh,  for  appellees. 

WAI^EBR,  J.  (after  stating  the  facts  as 
above).  [1,2]  As  Arthur  B^  Smith's  life  in- 
terest was  contingent  upon  his  surviving  his 
mother  it  never  has,  and  never  can,  vest  in 
him  as  he  failed  to  survive  his  mother.  He 
also  died  before  his  father  and  by  reason  of 
that  fact  the  devise  to  him  lapsed.  This  is 
conceded  by  the  plaintiff.  The  contingency 
upon  which  the  estate  in  the  land  was  11m- 
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ited  to  the  children  can  never  hiappen,  as  it 
has  become  Impossible  by  Arthur's  death  in 
the  lifetime  of  his  mother  and  even  of  his 
father.  Either  one  of  two  results  must  fol- 
low, the  estate  was  thereby  vested  absolute- 
ly in  the  testator's  children  under  the  will, 
or  they  took  it  by  inheritance  from  their 
father,  and  in  either  case  they  can  convey  a 
good  title.  The  intermediate  devise  for  life 
to  Arthur,  the  son,  having  failed  to  take  ef- 
fect, either  by  lapse  or  by  his  death,  in  the 
lifetime  of  his  mother,  or  before  the  hap- 
pening of  the  contingency  upon  which  it  was 
limited,  that  is,  his  survival  of  his  mother,  it 
is  the  same  as  if  it  had  never  existed,  and 
was  no  obstacle  to  the  complete  vesting  of 
the  remainder  in  the  children  in  fee.  It  mat- 
ters not,  as  we  have  before  said,  how  the  re- 
mainder, after  the  death  of  the  widow,  Mrs. 
Bachel  Smith,  vests  in  them,  whether  under 
the  will  of  their  father  or  by  inheritanoe 
from  him,  for  In  either  view  they  have  the 
vested  estate,  subject  only  to  their  mother's 
life  interest  We  cannot  adopt  the  plaintiff's 
contention  that  the  contingency  which  would 
have  affected  the  children's  interest  if  Ar- 
thur had  lived  and  survived  his  mother, 
should  be  transferred  by  construction  of  the 
terms  of  the  devises  to  her  life  estate  so  that 
only  those  children  who  outlive  her  wiU  take, 
as  they  only  could  take  had  Arthur  continued 
to  live  and  survived  his  mother.  At  the  time 
of  Arthur's  death,  all  the  children  were  liv- 
ing, and  are  still  living.  Arthur's  estate  nev- 
er took  effect,  as  he  did  not  survive  his  moth- 
er, and  because  of  this  contingency  annexed 
to  it,  namely,  that  he  should  survive  her  in 
order  for  the  life  estate  to  vest  in  him,  it 
never  can  take  effect,  or  vest  in  him. 

This  view  has  the  advantage  of  executing 
the  intention  of  the  testator  as  manifestly  de- 
clared in  his  will;  his  object  being  that  his 
wife  should  have  the  first  life  estate,  and, 
if  Arthur  survived  her,  he  was  to. have  the 
second  life  estate,  with  remainder  at  his 
death  to  the  testator's  children  who  then  may 
be  living.  A  limitation  somewhat  similar  to 
the  one  contained  in  this  will,  will  be  found 
in  2  Underbill  on  Wills  (Ed.  of  1900)  p.  731, 
i  657,  and  note  2.  The  testator  evidently 
intended  to  provide  for  a  life  estate  in  the 
land  to  Arthur,  if  he  outlived  his  mother, 
and,  if  he  did  not,  that  his  children  should 
then  have  the  remainder  in  fee  at  the  death 
of  their  mother,  which  would  be  a  vested  one. 

[31  There  Is  nothing  in  the  contention  that, 
by  the  terms  of  the  will  and  especially  by  the 
expression,  '*I  give  all  my  estate  both  [per- 
sonal] and  real,  and  where  ever  situated  to 
my  wife  for  and  during  her  natural  life  to 
[do]  with  as  she  pleases  and  have  the  income 
therefrom,"  the  widow  has  the  right  to  con- 
vey or  dispose  of  any  part  of  the  estate;  her 
interest  being  restricted  to  on  estate  during 
her  life.     Herring  v.  Williams,  158  N.  0.  1, 


73  S.  El  218.  In  the  passage  quoted  above 
the  testator  referred  to  her  life  estate  and  to 
no  greater  interest,  as  being  in  her,  or  in- 
tended to  be  vested  in  her,  nor  to  her  right 
to  dispose  of  any  such  interest  in  the  land. 

As  to  the  interest  originally  acquired  by 
Arthur  E.  Smith  being  contingent  in  its  na- 
ture, see  Stames  v.  Hill,  112  N.  0. 1, 16  S.  E. 
1011,  22  li.  R.  A.  598v  and  Richardson  v. 
Richardson,  152  N.  C.  705,  68  S.  B.  217. 

We  agree  with  the  court  below  that  a  deed, 
properly  executed  by  the  defendants,  and  suf- 
ficient in  form  and  legal  effect  to  convey  the 
interests  of  the  parties  to  it,  will,  when 
properly  proved  and  registered,  pass  to  the 
plaintiff  a  good  and  indefeasible  title  to  the 
land  in  question. 

There  was  no  error  in  the  Judgment  up(m 
the  findings  of  fact 

Affirmed. 


(118  S.  C.  4$(9 

HERNDON   V.  SOUTHERN    RY.   CO. 

(No.  10773.) 

(Supreme  Court  of  South  Carolina,    Dec  13, 

1921.) 

1.  Continuance  ^=931— Motion  because  defend* 
ant  not  prepared  to  meet  issue  lield  address- 
ed to  court's  discretion. 

In  a  passenger's  action  for  the  loss  of  her 
trunk  and  contents,  a  motion  for  a  continuance 
after  introduction  of  testimony,  because  de- 
fendant was  not  prepared  to  meet  testimony 
raising  the  issue  of  an  intrastate  transaction, 
was  within  the  discretion  of  the  presiding 
judge,  and  its  refusal  was  not  an  abuse  of  dis- 
cretion. 

2.  Carriers  ^=»405(l)  —  Journey  decided  on 
after  reaching  destination  of  Interstate  trip 
held  Intrastate,  and  not  controlled  by  Inter- 
•tate  limitation  as  to  loss  of  baogaae. 

Where  an  interstate  passenger,  after  reach- 
hig  her  destination,  decided  because  of  the  fail- 
ure of  a  friend  to  meet  her  to  go  to  another 
place  within  the  state,  and  rechecked  her  trunk 
without  physical  delivery,  such  journey  was  in- 
trastate, and  not  controlled  by  the  interstate 
limitation  of  liability  as  to  loss  of  baggage. 

3.  Carriers  ^s»408(6)— Where  evidence  sup- 
porting recovery  was  uncontradicted,  verdict 
properly  directed. 

In  a  passenger's  action  for  the  loss  of 
her  trunk  and  contents,  where  her  evidence 
showed  that  the  journey  was  an  intrastate  one, 
and  defendant  offered  no  evidence  on  that 
point,  a  verdict  was  properly  directed. 

Appeal  from  Richland  Cotmty  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Mr&  M.  B.  Herndon  against  the 
Southern  Railway  Company.  From  a  Judg- 
n>ont  for  plaintiff,  defendant  ai^>eals.  Af- 
firmed. 
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Bamett  &  McDonald,  of  Oolumbia*  for  ap- 
pellant. 

Graydon  &  Graydon,  of  Columbia,  for  re- 
spondent. 

COTHRAN,  J.  Action  for  $556.21,  the  val- 
ue of  a  trunk  and  contents  belonging  to  tbe 
plaintifT,  and  alleged  to  have  been  lost  in 
transit. 

The  main  point  of  contention  is  in  refer- 
ence to  the  character  of  the  shipment,  inter- 
state, or  intrastate,  and  the  applicability  of 
the  limitation  of  $100  recovery  in  case  of  loss 
of  baggage.    The  facts  are  as  follows: 

The  plaintiff,  then  unmarried,  but  engaged 
to  a  young  man  in  the  arm^  at  Camp  Jack- 
son, lived  at  Bristol,  Va.  It  had  been  ar- 
ranged between  them  that  she  should  meet 
him  at  Spartanburg,  where  they  would  be 
married.  She  accordingly  left  Bristol,  Va., 
on  January  22,  1921,  buying  a  ticket  and 
having  her  trunk  checked  from  Bristol,  Va., 
to  Johnson  City,  Tenn.  At  the  latter  point  she 
bought  a  ticket  and  had  her  baggage  re- 
checked  to  Spartanburg.  She  arrived  at 
Spartanburg  via  the  Carolina,  Clinchfield  & 
Ohio.  Railroad  at  6:20  p.  m.,  and,  not  meet- 
ing her  fianc4  there,  as  was  expected,  she  de- 
cided to  go  on  to  Columbia.  Accordingly  she 
bought  a  ticket  from  Spartanburg  to  Colum- 
bia over  the  defendant's  line,  and  had  her 
trunk  checked  to  Columbia.  The  trunk  was 
in  good  order  when  it  was  rechecked  at  Spar- 
tanburg, according  to  plaintilTs  testimony, 
as  she  says  she  saw  it  there  at  that  time. 
The  trunk  was  not  delivered  to  her  physically 
when  she  surrendered  the  other  check  and 
had  it  rechecked  to  Columbia.  She  left  Spar- 
tanburg at  7:20  p.  m.,  remaining  there  only 
one  hour.  On  arrival  at  Columbia  a  trimk 
bearing  the  corresponding  check  was  offered 
to  her,  but,  not  being  her  trunk,  it  was  re- 
fused. Subsequently  her  trunk  was  located 
at  Sumter,  having*  been  entered  and  robbed 
of  her  entire  outfit 

Upon  the  trial,  after  the  plaintiff  and  her 
husband  had  testified,  defendant's  counsel, 
apprehending  that  the  plaintiff's  testimony 
was  directed  to  establishing  an  intrastate 
and  not  an  interstate  transaction,  and  not 
being  prepared  to  meet  this  issue,  moved  for 
a  continuance,  which  was  refused.  The  de- 
fendant offered  in  evidence  the  baggage  tariff 
limiting  recovery  to  $100,  and  at  the  dose  of 
the  testimony  moved  that  the  court  direct 
a  verdict  in  favor  of  the  plaintiff  for  $100. 
This  was  refused,  the  presiding  judge  hold- 
ing that  the  transaction  was  an  intrastate 
one,  and  not  controlled  by  the  interstate 
limitation.  He  directed  the  jury  to  find  for 
the  plaintiff  the  value  of  the  lost  property. 
The  jury  returned  a  verdict  for  $550.  Defend- 
ant appeals,  and  raises  these  questions:  (1) 
Error  in  refusing  the  motion  for  a  contin- 


uance ;  (2)  error  in  not  granting  the  motion 
for  a  directed  verdict;  (3)  error  in  not  leav- 
ing the  issue  of  Interstate  or  intrastate  char- 
acter of  the  transaction  to  the  jury. 

[1]  1.  As  to  the  motion  for  continuance: 
This  was  a  matter  within  the  discreti<Hi  of 
the  presiding  judge,  which  does  not  appear 
to  have  been  abused. 

[2]  2.  As' to  the  character  of  the  transac- 
tion, interstate  or  intrastate:  If  the  testi- 
mony of  the  plaintiff  be  true,  the  journey 
originally  interstate,  *  ftom  Bristol,  Va.,  to 
Spartanburg,  S.  C,  terminated  upon  her  ar- 
rival in  Spartanburg.  She  had  the  right 
there  to  present  the  check  and  receive  her 
trunk.  Instead  of  doing  this,  she  decided  to 
make  another  journey,  separate  and  distinct 
from  her  original  journey,  for  it  was  super- 
induced by  an  incident  which  happened 
after  the  original  journey  bad  terminated^ 
namely,  the  failure  of  her  fianc6  to  meet  her 
in  Spartanburg.  If  she  had  called  for  her 
trunk,  received  it  at  Spartanburg,  left  it  on 
the  platform  until  she  bought  a  ticket  to  Co- 
lumbia, and  then  called  for  a  check  to  Colum- 
bia, we  do  not  apprehend  that  there  would 
be  any  dispute  of  the  proposition  that  she 
had  undertaken  a  new  journey,  an  intrastate 
one;  she  did  what  was  equivalent  to  this 
when  she  bought  a  new  ticket  and  had  her 
baggage  rechecked  to  Columbia.  Upon  the 
facts,  therefore,  testified  to  by  the  plaintiff 
the  presiding  judge  was  right  in  holding  that 
the  journey  was  intrastate. 

[3]  3.  The  third  question  is  embarrassing — 
the  right  of  the  presiding  Judge  to  assume 
that  the  plaintiff's  testimony  was  true.  Upon 
principle,  it  would  seem  that  that  was  an  is- 
sue to  be  determined  by  the  jury,  and  not  by 
the  judge,  and  that  the  absence  of  conflict- 
ing testimony  should  not  affect  the  question. 
It  is  entirely  possible  that  the  jury  may  have 
concluded  that,  in  view  of  the  vital  impor- 
tance to  a  full  recovery  of  damages  that  the 
character  of  the  journey  as  an  interstate  one 
should  be  established,  some  doubt  was  cast 
upon  the  truth  and  reasonableness,  under  the 
circumstances,  of  the  plaintiff's  narrative, 
and  declined  to  accept  it  as  true;  a  right 
which  the  jury  unquestionably  had.  But 
until  the  court  is  prepared  to  overrule  the 
cases  of  UaszeU  v.  Horn,  71  S.  C.  426,  51  S. 
E.  253,  Bank  v.  Inman  Mills,  74  S.  C.  76,. 
53  S.  E.  951,  and  Slaughter  Co.  v..  Lrumber 
Co.,  79  S.  C.  338,  60  S.  E.  705,  they  are  bind- 
ing authority,  holding  that,  where  the  de- 
fendant offers  no  evidence,  and  the  evidence^ 
of  the  plaintiff  points  all  one  way,  the  judge 
may  direct  a  verdict 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  be  affirmed. 

GARY,  C.  J^  and  WATTS  and  FRASER, 
JJ.,  concur. 
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JOHNSTON-CREWS  CO.  v.  FOLK  et  al. 

(No.  10841.) 

(Supreme  Coart  of  South  Carolina,     Feb.  27, 

1022.) 

1.  Judgment  ^s»7 1 5 (3)— Decree  In  creditor's 
suit  declaring  a  deed  valid  held  not  res  ad- 
Judlcata  In  a  subsequent  creditor's  action. 

A  decree,  holding  a  deed  yalid  in  a  credi- 
tor's action  to  have  it  declared  fraudulent  and 
void,  was  not  res  adjudicata  in  a  subsequent 
creditor's  action  to  have  it  set  aside  under  the 
recording  act,  wherein  the  validity  of  the  deed 
as  between  grantor  and  grantee  was  conceded, 
as  such  matter  was  not,  and  could  not  have 
been,  inyolyed  in  the  former  action. 

2.  JadgmMt  ^=>7 13 (I)— Essential  elements 
of  res  adjudicata. 

The  essential  elements  of  res  adjudicata  are 
identity  of  the  parties,  identity  of  the  subject- 
matter,  and  an  adjudication  in  the  former  suit 
of  the  precise  question  sought  to  be  raised  in 
the  second  suit. 

3.  Judgment  ^s»7l3(2)— Whore  former  adju- 
dication is  conclusive  of  Issuee  that  might 
have  been  raised. 

If  identity  of  parties  and  identity  of  cens- 
es of  action  have  been  established,  the  former 
adjudication  is  condusive,  not  only  of  the 
precise  issues  raised  and  determined,  but  of 
such  as  might  have  been  raised  affecting  the 
main  issue,  but  if  the  identity  of  the  parties 
has  been  established,  but  the  identity  of  the 
causes  of  action  has  not,  any  issue  appearing 
to  have  been  actually  adjudicated  in  the  former 
suit  is  conclusive  upon  the  parties  in  the  sub- 
sequent action. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hamprton  Ck>unty ;  J.  W.  De  Vore,  Judge. 

Bill  by  the  Johnston-Crews  Ck>m];>any 
against  Blchie  B.  Folk  and  others.  Judg- 
ment for  plaintiff,  and  the  defendants  appeal. 
Affirmed. 

The  decree  of  Judge  De  Yore  was  as  fol- 
lows: 


This  matter  comes  before  me  on  report  of 
the  referee  herein.  This  is  an  action  to  declare 
invalid  a  deed  from  J.  Q.  FoIIe  to  Richie  B. 
Folk,  n^e  Chovin,  as  it  affects  the  rights  of 
plaintiff  and  other  creditors ,  in  like  situation 
and  circumstance.  The  deed  in  question  is  dat- 
ed December  24,  1912,  and  was  recorded  Jan- 
uaiy  20,  1914.  It  purported  to  convey  a  one- 
third  interest  in  1,000  acres  of  land  in  Hamp- 
ton county,  S.  C.  The  value  of  the  land  is  be- 
tween $10  and  $30  per  acre.  On  the  executions 
on  the  various  judgments  proved,  returns  nulla 
bona  have  been  made  by  the  sheriff.  The  fol- 
lowing claims  have  been  proved:  Johnston- 
Crews  Company,  judgment  dated  February  21, 
1017,  $591.67;  Southern  Fertilizer  &  Chemical 
Company,  judgment  dated  June  25,  1917,  $572.- 
10;  li.  C.  Peeples  Clothing  Company,  judgment 
dated  February  21,  1917,  $110.25;  Crumley- 
Sharp    Hardware    Company,    judgment    dated 
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Company,  judgment  dated  February  21,  1917, 
$133.75;  International  Shoe  Company,  judg- 
ment dated  February  13,  1917,  $300;  H.  S. 
Meinhard  &  Co.,  $513.44— all  of  which  accrued 
during  1913. 

In  addition  to  the  foregoing  quite  a  number 
of  creditors  holding  claims  which  were  made 
between  the  date  of  the  deed  and  the  record- 
ing thereof  were  filed  with  the  attorney  for 
plaintiff  and  the  referee. 

There  seems  to  be  very  little  dispute  regard- 
ing the  facts  of  the  case.  J.  G.  Folk  operated 
a  store  at  Brunson  during  1913,  and  made  nu- 
merous accounts.  So  far  as  the  records  in  the 
office  of  the  clerk  of  court  went,  there  was 
nothing  to  disclose  the  transaction  of  the  deed 
in  question.  There  is  some  testimony  that 
credit  was  advanced  him  on  faith  of  his  osten- 
sible ownership  of  one-third  of  a  1,000-acre 
plantation.  He  conveyed  this  in  1912,  and  the 
deed  was  not  recorded  by  his  wife,  the  gran- 
tee, until  1914.  J.  G.  Folk  testified  that  he 
was  "broke"  when  he  went  in  business.  He 
was  insolvent  as  the  record  shows.  No  ap- 
parent dispute  has  arisen  between  the  parties 
or  in  argument  as  to  the  facts.  Hence,  in  so 
far  as  this  case  is  concerned,  the  prayer  of  the 
plaintiff  must  be  granted. 

The  defendants,  some  of  whom  have  been  re- 
cently substituted  for  J.  G.  Folk,  now  de- 
ceased, mainly  rely,  and  certainly  in  argument 
of  counsel  before  me,  relied  upon  the  plea  of 
res  adjudicata  set  up  in  the  answer.  There 
was  a  suit  brought  by  H.  S.  Meinhard  &  Co. 
for  itself  and  others  against  J.  G.  Folk  and 
his  wife  prior  to  the  bringing  of  this  suit  by 
Johnston-Crews  0>mpany  for  itself  and  others 
against  the  same  defendants.  The  Meinhard 
'suit  was  an  action  to  set  aside  the  deed  for 
fraud  as  the  complaint  discloses.  The  final 
order  in  that  suit  is  short,  and  is  as  follows: 

''The  above-entitled  case  came  up  before  me 
upon  exceptions  to  the  report  of  the  special 
referee  herein  and  after  hearing  argument,  I 
find  that  there  was  not  sufficient  testimony  to 
warrant  me  in  setting  aside  the  deed  in  ques- 
tion for  fraud,  the  complaint  stating  but  the 
one  cause  of  action  for  fraud.  The  complaint 
was  not  drawn  to  set  aside  the  deed  under  the 
recording  act." 

It  will  be  observed  that  in  the  Meinhard  suit 
it  was  adjudicated  that  the  complaint  there 
stated  but  the  one  cause  of  action  for  fraud, 
and  that  the  court  there  specifically  stated 
that  the  complaint  was  not  drawn  to  set  aside 
the  deed  under  the  recording  act.  If  all  other 
essentials  in  the  establishment  of  the  plea  of 
res  adjudicata  were  present,  this  court  is  of  the 
opinion  that  judgment  in  the  Meinhard  case 
would  prevent  the  successful  interposition  of 
the  plea  in  the  instant  case.  A  reading  of  the 
two  complaints  dearly  discloses  that  different 
causes  of  action  are  stated  therein;  the  one 
being  for  fraud,  the  other  for  the  recording 
act. 

Therefore,  it  Is  ordered,  adjudged  and  de- 
creed that  the  title  deed  executed  by  J.  G. 
Folk  to  Richie  B.  Chovin,  dated  December  24, 
1912,  and  recorded  January  20,  1914,  in  Book 
22~D,  at  page  76,  in  the  office  of  the  clerk  of 
court  for  Hampton  county,  S.  C,  be,  and  same 
is  hereby,   declared  invalid,  and  is  set  aside 


February  21,  1917,  $83.67;  W.  L.  Douglas  Hati  as  to  those  unpaid  creditors  hereinabove  men- 
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tioned  and  those  creditors  whose  acconnts  with 
J.  G.  Folk  were  created  between  the  date  of 
the  said  deed,  to  wit,  December  24,  1912,  and 
the  date  of  the  record  thereof,  to  wit,  January 
20,  1914,  and  to  those  to  whom  J.  Q.  Folk  be- 
came indebted  between  said  dates. 

There  are  quite  a  number  of  creditors  whose 
daims  were  filed  with  plaintiff's  attorney  at 
the  commencement  of  this  action,  and  also 
filed  with  the  referee.  In  order  that  such  cred- 
itors may  participate  in  the  benefit  of  this 
decree,  it  is  ordered  that  E.  M.  Peeples  be  ap- 
pointed special  referee  to  herein  determine  the 
validity  and  dates  of  the  said  claims,  and,  if 
no  appeal  be  taken  from  the  decision  of  said 
referee,  then  such  claims  may  be  allowed  to 
participate  in  the  benefit  of  this  decree. 

It  is  further  ordered  that  M.  F.  Thomas  be, 
and  he  is  hereby,  appointed  special  master  for 
the  specific  purpose  of  offering  for  sale  and 
selling  the  property  mentioned  and  described  in 
the  said  deed  and  hereinafter  described.  It  is 
ordered  that  the  said  M.  F.  Thomas,  as  spe- 
cial master,  be,  and  he  is  hereby,  required  to 
offer  for  sale  or  sell  the  paid  property  in  front 
of  the  courthouse  at  Hampton,  S.  C,  on  some 
convenient  sales  day  hereafter  to  the  highest 
bidder  for  cash  during  the  legal  hours  of  sale, 
Baid  sale  to  be  made-  after  three  weeks  ad- 
vertisement of  the  time,  place,  and  condition 
of  said  sale  in  the  Hampton  County  Guardian, 
a  newspaper,  and  by  posting  a  copy  of  such  ad- 
vertisement on  the  courthouse  door  of  Hamp- 
ton, S.  C;  that  upon  such  sale  the  said  spe- 
cial master  shall  make,  execute,  and  deliver  to 
the  purchaser  a  good  and  sufficient  title  deed 
to  the  one -third  hiterest  of  J.  G.  Folk,  or  his 
estate  in  and  to  all  that  piece,  parcel,  or  tract 
of  land  in  Hampton  county,  S.  C,  containing 
1,000  acres,  more  or  less,  bounded  on  the  north 
by  lands  of  Gifford  and  Beach  Branch  Church, 
on  the  east  by  Greenleaf,  Pamell  and  others, 
on  the  south  by  the  estate  of  Franklin  Johnson, 
and  on  the  west  by  lands  of  Mears  and  estate 
of  Lawton;  that  out  of  the  proceeds  of  such 
sale  the  said  special  master  shaH  first  pay  the 
costs  and  expenses  of  this  action,  and  then  pay 
to  the  creditors  participating  in  the  benefits 
of  this  decree  as  hereinabove  set  forth  the 
amount  of  their  respective  claims,  and,  if  there 
be  any  remaining  funds  in  his  hands  as  such 
special  master,  that  such  be  held  for  disburse- 
ment subject  to  the  further  orders  of  this  court. 

Further  ordered  that  either  party  shall  have 
leave  to  apply  at  the  foot  of  this  order  for  such 
further  orders  as  may  be  desired,  provided 
such  applicant  shall  give  at  least  five  days*  no- 
tice to  the  adverse  (arty  of  the  grounds  for 
such  further  order. 

Let  copies  of  this  order  be  served  upon  coun- 
sel for  the  defendants  forthwith. 

r 

Wi  B.  De  Loach,  of  Camden,  for  appel- 
lants. 

George  Warren,  of  Haxnpton,  for  respond- 
ent 


COTHBAN,  J.  A  creditors'  bill,  seeking  to 
bave  the  court  declare  invalid,  so  far  as  their 
claims  are  concerned,  a  certain  deed  execut- 
ed by  the  debtor  to  a  young  woman  (after- 
wards his  wife),  not  recorded  within  the  stat 


utory  period,  and  to  subject  the  Interest  of 
the  debtor  to,  the  payment  of  said  claims. 

The  following  facts  appeared:  In  the  year 
1912,  J.  G.  Folk,  the  debtor,  was  a  farmer 
near  Branson,  S.  C.  He  testified  that  the 
grantee  of  the  deed.  Miss  Blchie  B.  Chovin, 
had  been  a  member  of  his  family  since  she 
was  8  years  old;  that  he  lost  his  wife  in 
1912,  and  the  young  woman,  who  was  then 
about  18  years  old  and  in  school  in  Charles- 
ton, was  Induced  to  return  to  his  home  and 
assume  the  cares  of  his  household,  upon  his 
promise  to  convey  to  her  his  one-third  inter- 
est in  a  tract  of  land  which  belonged  to  his 
deceased  wife,  containing  about  1,000  acres 
and  valued  at  $10  to  $30  per  acre;  that  she 
did  return,  and  on  December  24,  1912,  he  ex- 
ecuted and  delivered  the  deed  in  compliance 
with  his  agreement;  that  he  married  the 
young  woman  in  1914.  This  deed  though  ex- 
ecuted in  1912,  was  not  put  upon  record  un- 
til January  20,  1914.  In  the  meantime,  in 
August,  1913,  Folk  embarked  in  the  mercan- 
tile business,  and  during  the  year  of  1913, 
contracted  debts  to  wholesale  merchants  and 
others  to  the  aggregate  amount  of  about  $2,- 
500.  Early  in  the  year  1917  these  claims 
were  put  in  Judgment,  and  nulla  bona  returns 
were  entered  upon  the  executions.  At  some 
time  prior  to  February  13, 1918,  exactly  when 
does  not  appear  in  the  record,  an  action  was 
Instituted  by  Melnhard  &  Bro.,  creditors  of 
J.  G.  Folk — a  creditors'  bill,  against  him  and 
his  wife — for  the  purpose  of  having  said 
deed  declared  fraudulent  and  void,  under  the 
statute  of  Elizabeth.  This  action  was  ter- 
minated in  favor  of  the  defendants  by  the 
following  decree  of  Judge  Spain: 

"The  above-entitled  case  came  up  before  me 
upon  exceptions  to  the  report  of  the  special 
referee  herein,  and,  after  hearing  argument,  I 
find  that  there  was  not  sufficient  testimony  to 
warrant  me  in  setting  aside  the  deed  in  ques- 
tion for  fraud;  the  complaint  stating  but  one 
cause  of  action  for  fraud.  The  complaint  was 
not  drawn  to  set  aside  the  deed  under  the 
recording  act." 

This  decree  was  dated  February  irf,  1918. 
On  February  20,  1918,  a  week  thereafter,  the 
plaintlfT,  Johnson-Crews  Company,  instituted 
this  action  for  the  purpose  above  stated. 

The  defendants  Insist  that,  the  plaintiff 
having  come  Into  the  Melnhard  suit  as  a 
creditor,  the  decree  in  that  case  is  res  adjudi- 
cata,  so  far  as  the  present  cause  of  action  is 
concerned.  Judge  De  Vorein  a  decree,  which 
will  be  reported,  held  against  the  contention 
of  the  defendants,  and  granted  full  relief  as 
prayed  for  by  the  plaintiff.  The  debtor  died 
after  the  present  suit  was  instituted,  and  it 
has  been  continued  against  his  heirs  at  law 
and  administratrix,  who  have  appealed  from 
the  decree  of  Judge  De  Yore.  The  decree  of 
the  circuit  Judge  was  right,  and  should  be 
sustained. 

The  adjudication  sought  by  the  plaintiff  to 
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be  established  in  the  action  at  bar  Is  that  in 
1012,  J.  G.  Folk  executed  a  valid  deed  con- 
veying his  interest  in  the  land  to  Miss  nichie 
B.  Chovan  (afterwards  his  wife);  that  this 
deed  was  not  recorded  until  1914;  that  in 
the  meantime  Folk  contracted  debts,  being 
apparently  the  owner  of  the  land;  that  while 
Folk's  title  fully  passed  by  the  deed  to  his 
grantee,  the  latter  holds  the  title  subject  to 
the  claims  of  subsequent  creditors. 

The  adjudication  sought  by  the  plaintiffs  to 
be  established  In  the  former  action  was  that 
In  1912  J.  6.  Folk  executed  an  invalid  deed, 
attempting  to  convey  his  Interest  in  the  land 
to  Miss  Bichie  B  Chovin;  that  this  deed  was 
executed  with  the  intent  to  hinder,  delay, 
and  defraud  his  creditors,  and  was  void; 
that  the  title  of  Folk  never  passed  out  of 
him;  and  that  the  land  as  the  property  of 
Folk  was  subject  to  the  claims  of  his  cred- 
itors. This  adjudication  was  denied  to  the 
plaintiffs;  the  court  on  the  contrary  holding 
that  .the  conveyance  was  not  fraudulent,  but 
was  a  valid  transfer  of  Folk's  title  to  his 
grantee,  reserving  expressly  the  question 
raised  by  the  plaintifT  in  the  action  at  bar. 

[1]  Tested  by  the  principles  of  the  doctrine 
of  res  adjudicata,  we  do  not  see  how  it  is  pos- 
sible to  decide  that  the  second  action,  involv- 
ing a  diametrically  opposite  theory,  is  con- 
cluded by  the  adjudication  established  in  the 
former  action.  The  first  action  viciously  at- 
tacks and  denies  the  validity  of  the  deed; 
the  second,  concedes  its  validity,  as  between 
grantor  and  grantee,  and  seeks  to  enforce  the 
rights  of  subsequent  creditors  against  the 
bolder  of  the  legal  title  under  that  deed,  a 
matter  which  was  not  and  could  not  have 
been  involved  in  the  former  action. 

[2]  The  following  have  been  declared  to  be 
the  essential  elements  of  res  adjudicata:  (1 ) 
Identity  of  the  parties;  (2)  Identity  of  the 
subject-matter;  (8)  an  adjudication  in  the 
former  suit  of  the  precise  question  sought 
to  be  raised  in  the  second  suit  Hart  v. 
Bates,  17  S.  0.  35. 

1.  It  may  be  assumed  that  the  identity  of 
the  parties  has  been  established.  The  for- 
mer action,  that  of  Meinhard  &  Bro.  was  a 
creditors'  bill,  in  which  Johnston-Crews  Com- 
pany intervened  and  participated  by  proof  of 
their  claim.  The  action  at  bar  is  a  credi- 
tors' bill  Instituted  by  Johnston-Crews  Com- 
pany. 

2.  As  to  the  identity  of  the  subject-matter, 
or  as  variously  expressed  the  claims,  de- 
mandSp  or  causey  of  action:  The  causes  of 
action  in  the  two  suits  are  essentially  dif- 
ferent Entir^y  different  allegations  are 
made,  requiriiig  as  different  evidence.  In 
the  one,  the  vklidity  of  the  deed  is  attacked 
as  fraudulentc  and  void;  in  the  other  it  is 
conceded  to  ))e  valid.  In  the  one,  the  plain- 
tiff could  tiave  succeeded  only  by  proving 
tl)at  the  dqed  was  executed  with  the  inten- 
tion on  the  part  of  both  grantor  and  grantee, 
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of  hindering,  delaying,  and  defrauding  the 
creditors  of  the  grantor.  In  the  other  the 
plaintiff  can  succeed  by  conceding  what  was 
in  issue  in  the  former  suit,  the  validity  of  the 
deed,  and  by  proving  that  the  plaintiff  was  a 
bona  fide  creditor  of  the  grantor,  induced  to 
extend  credit  to  him  upon  the  faith  of  his 
ownership  of  the  land,  the  title  to  which  ap- 
parently was  in  him,  unaffected  by  the  deed 
previously  executed,  but  not  recorded  until 
after  the  debts  were  contracted. 

The  point  cannot  be  better  illustrated  than 
by  the  case  of  Whaley  v  Stevens,  21  S.  C. 
221.  In  that  case  the  plaintiff  brought  an  ac- 
tion against  the  defendant  for  oi>8tructing 
his  right  of  way,  and  obtained  a  verdict. 
Upon  appeal  (24  S.  C.  479)  this  court  held 
that,  the  plaintiff  having  alleged  in  his  com- 
plaint that  he  was  entitled  to  a  right  of  way 
in  gross,  and  not  a  right  of  way  appendant 
or  appurtenant  to  his  land,  and  there  being 
confessedly  no  evidence  that  the  plaintiff  was 
entitled  to  a  right  of  way  in  gross,  lie  could 
not  recover,  even  though  he  may  have  proved 
that  he  was  entitled  to  a  right  of  way  ap- 
pendant or  appurtenant  to  his  land  describe<l 
in  the  complaint;  and  that,  as  there  wen; 
essential  and  marked  distinctions  between 
the  two  kinds  of  rights,  the  violation  of  theso 
rights  present  different  and  distinct  causes 
of  action,  which  would  have  to  be  asserted 
and  established  by  different  and  distinct  al- 
legations and  proofs,  the  plaintiff's  applica- 
tion for  leave  to  amend  could  not  be  grante.l 
under  the  provisions  of  the  Code.  Judgment 
was  therefore  rendered,  dismissing  the  com- 
plaint. Thereafter  the  plaintiff  brought  n 
second  suit,  alleging  that  he  was  entitled  to  a 
right  of  way  appendant  or  appurtenant  and 
not  in  gross,  as  he  alleged  in  the  former  ac- 
tion. The  defendant  pleaded  that  the  first 
suit  was  an  adjudication  of  the  plaintiff's 
rights,  and  barred  him,  as  res  adjudicata, 
from  maintaining  the  second.  The  plea  wan 
sustained  by  the  circuit  judge.  Upon  appeal 
this  court  (Justice  Mclver  rendering  the  opin- 
ion of  the  court)  held  as  follows: 


«<i 


It  is  very  manifest  that  the  allegations  iu 
the  complaints  filed  in  the  two  actions  were 
essentially  different,  and,  as  we  think,  it  is 
equally  manifest  that  the  issues  presented  in 
the  two  actions  were  entirely  different  It  is 
true  that  the  general  object  in  both  of  the 
actions  was  the  same;  that  is,  to  obtain  dam- 
ages for  the  same  obstruction  of  what  appears 
from  the  evidence  to  be  substantiaJly  the  same 
road,  and  an  order  of  injunction  to  restrain  de- 
fendant from  continuing  said  obstruction.  But 
to  obtain  the  relief  sought  by  the  plaintiff,  he 
was  bound  to  establish  the  afilrmative  otf 
two  issues:  First,  whether  he  was  entitied  to 
a  right  of  way,  as  alleged  in  his  complaint; 
second,  whether  defendant  had  obstructed  said 
way.  Now,  conceding  that  the  second  issue 
was  the  same  in  both  of  the  cases,  the  first 
issue  was  certainly  not.  For,  as  this  court 
held  in  the  former  case,  the  sole  issue  pre- 
sented was  whether  the  plaintiff  ii  entitled  to 


18 


111  SOUTHEASTERN  BEPORTEB 


(S.  C. 


a  right  of  way  In  gross  over  the  land  of  de- 
fendant, while  the  issue  presented  in  the  pres- 
ent action  is  whether  the  plaintiff  is  entitled 
to  a  right  of  way  appendant  or  appurtenant  to 
his  plantation  known  as  *Ganeslatch.*  As  was 
held  in  the  former  case:  *These  two  rights  dif- 
fer substantially,  not  in  form  merely,  but  in 
their  nature  and  results.  The  yiolation  of 
these,  rights  present  different  and  distinct 
causes  of  action,  which  would  have  to  be  as- 
serted and  established  by  different  and  distinct 
allegations  and  proofs' — and  it  was  for  this  rea- 
son that  leave  to  amend  was  refused.  It  fol- 
lows, therefore,  that  it  has  already  been  ad- 
judged that  the  causes  of  action  in  the  tw» 
cases  are  not  the  same,  and  certainly  a  judg- 
ment obtained  on  one  cause  of  action  cannot  be 
pleaded  as  res  adjudicata  to  an  action  upon 
another  cause  of  action;  for  in  such  a  case  one 
of  the  identities,  ^identity  in  the  cause  of  ac- 
tion,' necessary  to  a  successful  maintenance 
of  such  a  plea,  would  be  lacking,  and  hence  the 
plea  could  not  be  sustained.  Mauldin  v.  Gos- 
sett,  15  S.  C.  676. 

"It  seems  to  be  supposed  that  the  cause  of 
action  in  both  of  the  cases  was  the  defendant's 
obstruction  of  the  road,  and,  therefore,  that 
it  was  the  same  in  both  cases.  But  this  was 
only  one  of  the  elements  going  to  make  up  the 
plaintiff's  cause  of  action.  As  is  said  in  Pom- 
eroy  on  Remedies,  section  519,  pages  554, 
555:  'Every  action  is  based  upon  some  primary 
right  held  by  the  plaintiff,  and  upon  a  duty 
resting  upon  the  defendant  corresponding  to 
such  right.  By  means  of  a  wrongful  act  or 
omiiE(^ion  of  the  defendant,  this  primary  right 
and  this  duty  are  invaded  and  broken,  and 
there  immediately  arises  from  the  breach'  a  new 
remedial  right  of  the  plaintiff,  and  a  new  reme- 
dial duty  of  the  defendant.  Finally,  such 
remedial  right  and  duty  are  consummated  and 
satisfied  by  the  remedy,  which  is  obtained 
through  means  of  the  action,  and  which  is  its 
object.  Now,  it  is  very  plain  that,  using  the 
words  according  to  their  natural  import  and 
according  to  their  technical  legal  import,  the 
"cause  of  action"  is  what  gives  rise  to  the 
remedial  right,  or  the  right  of  remedy,  which 
is  evidently  the  same  as  the  term,  *'right  of 
action"  frequently  used  by  judges  and  text- 
writers.  This  remedial  right,  or  right  of  ac- 
tion, does  not  arise  from  the  wrongful  act  or 
omission  of  the  defendant,  the  delict,  alone, 
nor  from  the  plaintiff's  primary  right,  and 
the  defendant's  corresponding  primary  duty 
alone,  but  from  these  two  elements  taken  to- 
gether. The  "cause  of  action."  therefore,  must 
always  consist  of  two  factors:  (1)  The  plain- 
tiff's primary  right  and  the  defendant's  corre- 
sponding pirimary  duty,  whatever  be  the  subject 
to  which  they  relate— person,  character,  prop- 
erty, or  contract;  and  (2)  the  delict,  or  wrong- 
ful act  of  omission  of  the  defendant,  by  which 
the  primary  right  and  duty  have  been  violated,' 
etc. 

"From  this,  it  follows  that  the  wrongful  act 
of  the  defendant  (if,  indeed,  it  was  wrongful), 
in  obstructing  the  road  in  question,  did  not 
constitute  the  cause  of  action  in  either  case, 
but  would  be  only  one  of  the  elements  of  such 
cause  in  both  cases,  and  could  only  in  com- 
bination with  the  other  necessary  element,  the 
plaintiff's  primary  right,  constitute  a  cause  of 
action;   and   aa  the  nature   of  the   plaintiff's 


right,  as  alleged  in  the  first  case,  was  essen- 
tially different  from  that  alleged  in  the  present 
action,  it  would  seem  to  follow  that  the  caus- 
es of  action  in  the  two  cases  could  not  be 
the  same." 

This  case  fully  answers  the  suggestion 
that  might  possibly  be  made,  that  as  the 
effort  of  the  plaintiffs  In  each  case  was  to 
subject  the  land  to  the  payment  of  their 
debts,  the  causes  of  action  were  identical. 

[3]  3.  As  to  the  third  element  as  stated 
above:  In  the  case  of  Hart  v.  Bates,  17 
S.  G  35,  the  element  is  stated  in  rather  tab- 
loid form  thus:  "The  precise  point  must 
have  been  ruled."  This  requires  some  am- 
plification. If  the  identity  of  the  parties 
and  the  identity  of  the  causes  of  action  have 
been  established,  the  former  adjudication 
is  conclusive,  not  only  of  the  precise  issues 
raised  and  d-etermined,  but  of  such  as  might 
have  been  raised  affecting  the  main  issue. 
If  the  identity  of  the  parties  has  been  es- 
tablished, but  the  identity  of  the  causes  of 
action  has  not,  any  issue  appearing  upon 
the  record  or  by  extrinsic  evidence  to  have 
been  adjudicated  in  the  former  suit  is  con- 
clusive upon  the  parties  in  a  subsequent  ac- 
tion. If  the  identity  of  the  parties  has 
been  established,  but  the  identity  of  the 
causes  of  action  has  not,  the  former  Judg- 
ment is  conclusive  only  as  to  those  issues 
actually  determined;  that  is,  the  rule  of 
conclusiveness  as  to  matters  which  might 
have  been  litigated  has  no  application.  The 
last  proposition  is  the  only  one  of  the  three, 
applicable  to  the  case  at  bar,  and  it  only 
will  be  re-enforced  by  authorities. 

"But  the  weight  of  authority  is  that,  where 
the  second  action,  although  between  the  same 
parties,  is  on  a  different  cause  of  action,  the 
judgment  is  not  conclusive  on  all  matters 
which  might  have  been  litigated  in  the  former 
action,  but  only  as  to  such  points  or  questions 
as  were  actually  in  issue  and  adjudicated  there- 
in." 23  Gyc  1297,  citing  many  cases  from 
Supreme  Gourt  of  United  States  and  other 
jurisdictions ;  15  R.  G.  L.  973. 

*'If  the  second  action  is  upon  the  same  claim 
or  demand  as  that  in  which  the  judgment 
pleaded  was  rendered,  the  judgment  is  an 
absolute  bar  not  only  of  what  was  decided,  but 
of  what  might  have  been  decided.  If  the  sec- 
ond action  was  upon  a  different  claim  or  de- 
mand, then  the  judgment  is  an  estoppel  'only 
as  to  those  matters  in  issue  or  points  contro- 
verted, upon  the  deterpiination  of  which  the 
finding  or  verdict  was  'tendered.' "  Bates  v. 
Bodie,  245  U.  S.  520,  3d  Sup.  Gt  182,  62  L. 
Ed.  444,  L.  R.  A.  1918G,  ^5;  V-0  Go.  v.  Kir- 
ven,  215  U.  S.  252,  30  Sup.  Gt  78,  64  Ll  Ed. 
179;  Troxwell  v.  Railroad  Co.,  227  U.  a  434, 
33  Sup.  Gt.  274,  57  L.  Ed.  586;  Radford  ▼.  My- 
ers, 231  U.  S.  725,  34  Sup.  Gt.  249,  58  Ll  Bd. 
454;  Hart  v.  R.  Go.,  244  U.  a  294,  37  Sup.  Gt. 
506,  61  li.  Ed.  1148. 

"The  language,  therefore,  which  is  so  often 
used  that  a  judgment  estops  not  only  as  to 
every  ground  of  recovery  or  defense  actually 
presented  in  the  action,  but  also  a^  to  every 
ground  which  might  have  been  presented,  is 
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strictly  accurate,  when  applied  to  the  demand 
or  claim  in  controversy.  •  •  •  Bnt  where 
ihe  second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estop- 
pel only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.  •  •  • 
On  principle,  a  point  not  in  litigation  in  one 
action  cannot  be  received  as  conclusively  set- 
tled in  any  subsequent  action  ui>on  a  different 
<uiu8e,  because  it  might  have  been  determined 
in  the  first  action."  Cromwell  v.  County  of 
SacL,  94  U.  S.  851,  24  L.  Bd.  195. 

In  a  subsequent  suit  between  the  same 
parties  on  the  same  daim,  a  Judgment  in  the 
former  suit  is  conclusive  as  to  every  matter 
that  might  have  been  .determined;  but, 
where  the  second  suit  is  upon  a  different 
claim,  the  former  judgment  is  conclusive 
only  as  to  those  issues  actually  determined. 
Urn  Jew  V.  U.  S.,  196  Fed.  736,  116  O. 
C.  A.  364;  Grider  ▼  Groff.  202  Fed.  685, 
121  O.  C.  A.  95;  Savage  v.  Central  Co., 
59  Colo.  66,  148  Pac.  254 ;  Scott  v.  Scott  83 
Conn.  634,  78  Atl.  314,  Ann.  Cas.  965 ;  Black- 
ford V.  Wilder,  28  App.  D.  C.  535,  certiorari 
denied  205  U.  S.  541,  27  Sup.  Ot.  788,  51  L. 
Ed.  922 ;  Prall  v.  Prall,  58  Fla.  496,  50  South. 
867,  26  Lu  R.  A.  (N.  S.)  577 ;  State  v.  Center 
Creek  Mining  Co.,  262  Mo.  490, 171  S.  W.  356 ; 
Tudor  v.  Kennett,  87  Vt  99,  88  Atl.  620; 
Elk  Graden  v.  Thayer  Co.  (D.  C.)  206  Fed". 
212 ;  Campbell  v.  Martin,  89  Vt.  214.  95  Atl. 
494 ;  Hudson  v.  Land  Co.,  71  W.  Va.  402,  76 
S.  E.  797;  Campbell  v.  Hammer,  78  Or.  612, 
153  Pac.  475;  CampbeU  v.  Mims,  161  Ky. 
530, 170  S.  W.  1176 ;  Reinkey  v.  Wllkins,  172 
Wis.  615,  179  N.  W.  751. 

''Bar  of  Judgment  in  another  suit  for  same 
cause  of  action  between  same  parties,  or  those 
in  privity,  extends,  not  only  to  that  which 
was  litigated  in  earlier  suit,  but  also  that 
which  might  have  been;  but,  if  second  suit 
is  on  different  cause  of  action,  bar  of  earlier 
judgment  !#  limited  to  that  which  was  actually 
determined."  Eastman  v.  Vermont  Co.,  236 
Mass.  138,  128  N.  E.  177. 

*'Where  the  second  suit  is  upon  a  different 
cause  of  action,  but  between  the  same  parties 
as  the  first,  the  judgment  in  the  first  action 
operates  as  an  estoppel  as  to  every  issue  ac- 
tually litigated  in  the  first  action,  but  is  not 
conclusive  aa  to  matters  which  might  have 
been,  but  were  not  litigated."  Pierce  v.  Bank, 
(O.  O.  A.)  268  Fed.  487. 

"Where  the  second  action  is  upon  a  different 
claim  but  between  the  same  parties,  the  judg- 
ment in  the  prior  action  operates  as  an  es* 
toppel  only  as  to  those  matters  in  issue  or 
points  controverted  upon  the  determination  of 
which  the  findings  or  verdict  was  rendered." 
In  re  Walsh  Est.,  80  N.  J.  Eq.  565,  74  Atl.  563. 

'The  rule  that  a  judgment  not  only  estops 
as  to  the  matters  actually  litigated,  but  also 
as  to  those  that  might  be  litigated,  applies  to 
actions  based  on  the  same  claim  or  demand." 
McKimmon,  Currie  &  Co.  ▼.  Caulk,  170  N.  C. 
54,  86  a.  B.  809. 


Judgment  of  a  court  having  Jurisdiction 
of  the  cause  and  the  parties  held  to  estop 
the  parties  and  their  privies  as  to  all  is- 
suable matters  contained  in  the  pleadings, 
and  which  were  material,  and  were,  in  fact, 
determined,  but  not  as  to  matters  which 
might  have  been  litigated  or  causes  of  ac- 
tion which  plaintiff  might  have  joined.  Whlt- 
akor  V.  Garren,  167  N.  C.  658,  83  S.  E.  759. 

'*Tbe  rule  that  a  judgment  is  conclusive,  not 
only  of  the  question  actually  determined,  but 
of  all  matters  which  might  have  been  decided 
in  the  suit,  refers  only  to  matters  properly 
belonging  to  the  subject  of  the  controversy  and 
within  the  scope  of  the  issues."  Fonrche  Co. 
V.  Walker.  96  Ark.  540,  132  S.  W.  451. 

"A  judgment  In  a  prior  -action  operates  as 
an  estoppel  only  as  to  those  matters  in  issue 
or  points  controverted,  on  the  determination  of 
which  a  finding  or  verdict  was  rendered." 
Schilstra  v.  Van  Den  Heuvel,  82  N.  J.  Eq. 
155.  90  Att.  1056. 

"A  judgment  is  conclusive  by  way  of  estop- 
pel only  as  to  facts  without  the  existence  and 
proof  or  admission  of  which  it  could  not  have 
been  rendered."  Sbarbero  v.  Miller,  72  N.  J, 
Eq.  248.  65  Ati.  472. 

For  a  prior  judgment  to  be  an  estoppel 
on  an  issue  in  a  subsequent  suit,  it  must 
appear  from  the  record  that  the  determina- 
tion of  such  issue  was  necessary  to  the 
judgment,  or  it  must  be  shown  by  extrinsic 
evidence  that  such  issue  was  actually  litigat- 
ed. Anderson  v.  Butterick,  132  Minn.  30,  155 
N.  W.  1045. 

**While  a  judgment  is  conclusive  upon 
matters  raised  by  the  pleadings  or  which 
might  have  been  properly  adjudicated  there- 
under, it  is  not  conclusive  as  to  causes  of 
action  which  plaintiff  might  have  joined,  but 
which  were  not,  in  fact,  joined  or  included 
In  the  pleadings."  Ludwlck  v.  Penny,  158 
N.  C.  104,  73  S.  E.  228. 

In  Water  Co.  v.  City,  160  Fed.  41,  90  C. 
C.  A.  547,  19  L.  R.  A.  (N.  S.)  219,  the  plain- 
tiff sued  on  an  express  contract  for  light 
supplied  the  city,  and  judgment  was  render- 
ed in  favor  of  the  city.  He  then  brought  a 
second  suit  based  upon  a  quantum  meruit. 
The  defendant  pleaded  the  first  adjudica- 
tion in  bar,  but  the  court  held  that  the 
causes  of  action  were  different,  and  over- 
ruled the  plea.    They  say: 

"The  fact  that  a  party  through  mistake  at- 
tempts to  exercise  a  right  to  which  he  is  not 
entitled  or  has  made  choice  of  a  supposed  rem- 
edy which  never  existed,  and  pursued  it  until 
the  court  adjudged  that  it  never  existed,  does 
not  preclude  him  from  afterwards  pursuing  a 
remedy  for  relief,  to  which  in  law  and  good 
conscience  he  is  entitled.** 

A  judgment  creditor,  who  has  filed  In  a 
suit  brought  to  have  conveyances  made  by 
his  debtor  shortly  prior  to  making  a  gen- 
eral assignment,  declared  fraudulent  and 
void,  may  thereafter  maintain  a  bill  to  have 
the  conveyances  adjudged  part  ot  the  gen' 
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eral  assignment  Elgin  Co.  t.  Meyer  (0.  0.) 
29  Fed.  225. 

In  the  case  last  dted,  a  debtor  being  in- 
solvent executed  certain  conveyances  In  pay- 
ment of  certain  debts ;  the  plaintiff  brought 
an  action  to  have  them  declared  fraudulent 
and  void  and  to  subject  the  property  to  the 
payment  of  its  judgment;  the  issues  were 
found  In  favor  of  the  defendant  Thereafter 
the  plaintiff  brought  a  second  action,  alleg- 
ing that  the  conveyances,  though  made  in 
payment  and  satisfaction  of  conceded  in- 
debtedness, should  be  treated  as  merely  a 
part  of  the  general  assignment,  under  the 
rule  by  which  all  conveyances  made  at  the 
same  or  nearly  the  same  time  by  an  in- 
solvent of  all  of  bis  property  are  adjudged 
parts  of  one  general  assignment  The  plea 
of  res  adjudicata  was  interposed,  but  was 
overruled,  in  a  decree  by  Circuit  Judge 
Brewer,  afterwards  a  Justice  of  the  Supremo 
Court,  upon  the  ground  that  a  plaintiff  who 
mistakes  his  remedy  Is  not  merely  estopped 
from  thereafter  asserting  his  real  rights 
and  pursuing  hUa  real  remedy.  There  is  no 
decided  case  in  this  state  that  states  a  doc- 
trine contrary  to  this. 

In  Maxwell  v.  Connor,  1  Hill,  Eq.  14,  the 
defendant  in  an  action  at  law  upon  a  note 
to  which  he  was  surety  failed  to  set  up 
the  defense  that  he  had  been  discharged  by 
an  unwarranted  extension  of  time  to  the 
principal  debtor,  and  Judgment  went  against 
him.  It  was  properly  held  that  in  a  sub- 
sequent action  in  equity,  Involving  his  lia- 
bility on  the  same  note,  he  was  estopped  by 
the  former  adjudication. 

In  Trlmmier  v.  Thomson,  19  S.  C.  247,  the 
defendants  were  sued  as  executors  upon  a 
note  of  their  testator;  they  pleaded  plene 
administravlt;  Judgment  generally  went 
against  them.  The  second  suit  was  against 
them  Individually,  upon  the  same  note; 
they  attempted  to  establish  the  defense  for- 
merly interi)Osed.  The  court  held  that  they 
were  estopped  by  the  former  adjudication, 
which  necessarily  adjudged  the  issue  of 
plene  administravlt  The  court  reaffirms 
the  case  of  Hart  v  Bates,  17  S.  C.  42,  then 
but  recently  decided,  and  quote  from  that 
case  as  follows: 

''This  court  has  lately,  in  the  case  of  Hart 
V.  Bates,  17  S.  C.  42,  attempted  to  define  the 
doctrine  of  res  adjudicata  as  follows:  'It  seems 
to  be  now  settled  that,  though  the  proceeding  is 
in  another  jurisdiction,  the  judgment  will  be 
conclusive  provided  the  court  had  jurisdiction 
and  the  judgment  was  direct^  on  the  point 
*  *  *  It  is  claimed,  however,  as  a  sequence 
of  this  rule,  that  the  defense  of  res  adjudicata 
extends  to  every  question  which  could  have 
been  made,  whether  it  was  considered  or  not 
There  are  cases  which  seem  to  ^o  to  that 
extent,  but  we  think  the  decided  preponderance 
of  authority  sustains  the  more  reasonable  doc- 
trine, ''That  a  judgment  is  not  technically, 
conclusive  of  any  matter,  if  the  matter  is  not 
such  that  it  had,  of  necessity,  to  be  determined 


before  the  judgment  could  have  been  i^ven; 
that  it  was  not  merely  collateral  nor  to  be  in- 
ferred by  argument  from  the  judgment"  6 
Wait,  Ac.  &  Def.  786,  citing  Hunter  v.  DaviS: 
10  Ga.  413,  and  other  cases.  Or.  in  the  lan- 
guage of  Mr.  Justice  l^Cller,  of  the  Supreme 
Court  of  the  United  SUtes:  "The  rule  is,  that 
when  a  former  judgment  is  relied  on  it  must 
appear  from  the  record  that  the  point  in  con- 
troversy was  necessarily  decided  in  the  former 
suit  or  be  made  to  appear  by  extrinsic  proof 
that  it  was  In  fact  decided.** '  ** 

A  very  similar  question  arose  In  Willis 
V.  Tozer,  44  S.  C.  1,»  where  the  Trlmmier 
Case  was  dted  with  approval,  the  court  de* 
daring: 

"A  judgment  is  conclusive  between  the  par- 
ties to  it,  not  only  as  to  those  matters  which 
were  actually  decided,  but  also  all  such  as  were 
necessarily  involved  In  its  rendition.** 

In  Drug  Co.  v.  Bromonia  Co.,  81  S.  C.  516, 
62  S.  E.  840,  128  Am.  St  R^.  929,  the  de- 
fendant in  a  former  action  had  recovered 
Judgment  against  the  drug  company  upon  an 
account  In  that  action  fraud  was  not  an 
issue.  The  drug  company  paid  the  Judgment, 
and  brought  the  second  action  against  the 
Bromonia  Company  for  damages  on  account 
of  fraudulent  misrepresentations  in  the 
sale  of  the  goods.  The  court  of  course  lield 
that  the  former  Judgment  giving  effect  to 
the  contract  of  sale,  was  conclusive  evidence 
that  it  was  free  from  fraud  or  illegality 
although  such  issue  was  not  raised  in  the 
action;  that  the  validity  of  the  contract 
was  necessarily  implied  in  the  adjudication ; 
and  that  it  was  a  bar  to  the  second  action. 
As  the  circuit  Judge  announced  in  that  case: 

"The  parties  to  the  action  are  the  same; 
the  court  is  the  same;  the  subject-matter, 
Bromonia,  and  the  advertisement  of  it  is  the 
same.  The  exact  issue  in  the  first  case  was: 
Did  the  Greenwood  Drug  Company  owe  the 
Bromonia  Company  for  a  lot  of  medidne,  and 
for  money  paid  out  in  the  advertisement  of 
the  medicine?  That  too,  is  the  issue  In  the 
second  case.  It  was  dedded  in  the  first  case, 
and  that  ends  the  controversy.** 

In  Cannon  v.  Cox,  98  S.  C.  185,  82  S.  E. 
399,  the  defendant  has  distrained  upon  the 
plaintiff's  property;  the  plaintiff  sued  out 
claim  and  delivery  proceedings  and  recover- 
ed Judgment;  he  then  brought  an  action  for 
damages  ailing  an  unreaaonable  and  ex- 
cessive distress;  the  defendant  contended 
that  the  plaintiff  could  have  presented  in 
the  claim  and  delivery  proceedings  her  de- 
mand for  damages,  and,  not  having  done 
so,  the  question  is  res  Judicata ;  a  contention 
that  appears  to  me  to  possess  considerable 
force;  but  the  court  held  upon  the  authority 
of  Hart  V.  Bates,  17  S.  C.  40,  Kirven  y.  V-C. 
Co.,  77  S.  C.  498,  58  S.  B.  424,  Id.,  215  U.  S. 
252,  30  Sup.  Ct  78,  54  U  B)d.  179,  and 
Cromwell  v.  Sac  County,  94  IT.  S.  351,  24 
L.  £id.  195,  that  the  defense  of  res  adjudicata 
could  not  prevail.    This  case  U  dted  in  the 
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leading  opinion  as  antbority  for  holding 
that  the  defense  should  prevaiL  It  oc- 
curs to  me  that  it  sustains  the  opposite  con- 
<dusion. 

In  Woodiiiai  y.  Mieans,  S7  S.  O.  127,  69 
S.  E.  85,  the  court  heldf: 

"As  the  qnestions  sought  to  be  made  in  this 
case  by  the  present  plaintiff  against  the  defend- 
ant, Mollle  Fincher  Means,  were  necessarily  in- 
▼oWed  in  the  decision  in  the  former  action 
bronght  by  Mollle  Fincher  Means  against  the 
present  plaintiff,  the  said  former  action  is  res 
judicata  of  the  same  qnestions  now  presented.*' 

In  Davis  v.  Murphy,  2  Rich.  S60,  46  Am. 
Dec.  749,  the  principle  of  res  adjudicata  is 
limited  to  "that  which  was  directly  in  is- 
sue^' in  the  former  suit. 

In  Bradley  v.  McBride,  Rich.  Bq.  Cas. 
202,  the  plaintiff  brought  an  action  to  set 
aside  a  sheriff's  deed  conveying  the  property 
to  the  defendant,  upon  the  ground  of  fraud. 
The  defendant  had  previously  brought  an 
action  against  the  plaintiff  in  trespass  to 
try  title  and  recover  the  land.  In  the  later 
ease  the  defendant  set  up  the  former  adju- 
dication as  a  bar,  but  it  was  denied  by  the 
court  upon  the  ground  that  the  issue  of 
fraud  was  not  involved  in  the  first  action. 
This  case  is  cited  with  approval  in  Hart  v. 
Bates,  17  S.  G  35,  but  it  strikes  me  as  of 
doubtful  accuracy. 

In  Willoughby  v.  B.  Co..  62  S.  O.  166,  29 
8.  B.  629,  the  point  decided  was  that  where 
an  issue  was  distinctly  adjudicated  in  an 
action,  it  became  res  adjudicata  in  a  sub- 
sequent action  between  the  parties  whether 
the  subsequent  action  was  upon  the  same 
or  upon  a  different  cause  of  action. 

In  Rhoad  v.  Patrick,  37  S.  O.  617,  16  S. 
Bj  636,  the  court  held  that  a  point  not  ad- 
judicated in  a  former  suit,  although  raised 
there,  waa  not  res  adjudicata,  citing  the 
Hart  and  Roberts  Oases. 

"A  test  of  the  identity  of  the  cause  of  action 
Is,  Would  the  evidence  adequate  to  recovery  in 
the  second  have  been  sufficient  to  support  the 
first?*'  Sarson  v.  Maccia,  90  N.  J.  Bq.  433,  108 
AtL  109. 

In  Bz  parte  Roberts,  19  S.  G.  150,  the 
plea  was  sustained  upon  the  ground  that 
the  matter  in  dispute  was  necessarily  in- 
volved and  adjudicated  in  the  former  pro- 
ceeding; and  to  the  same  tfect  is  Steen 
▼.  Mark,  82  8.  0.  286^  11  S.  B.  93 ;  Dunsf ord 
r.  Brown,  23  S.  C.  328,  and  Newell  v.  Neal, 
60  S.  C.  68»  27  SL  B.  660. 

Another  reason  for  overruling  the  plea 
in  this  case  is  that  it  was  practically  revers- 
ed by  the  decree  of  Judge  Spain  in  the  former 
suit  Hunter  v.  Hunter,  63  S.  0.  78,  41  S. 
B.  33,  90  Am.  St.  Rep.  663. 

'^Tbe  recognised  principle  that,  where  a 
genera]  judgment  is  rendered,  all  matters  that 
might  have  been  Interposed  as  a  defense  are 
considered  as  adjudicata  between  the  parties,  is 
■ot  applicable  when  a  decree  specifically  ex- 


presses the  issues  determined,  and  upon  which 
the  relief  is  granted,  in  which  case  only  such 
issues  are  res  judicata."  R.  CJo.  v.  R.  R.  Co. 
(D.  C.)  206  Fed.  800. 

Tested  hy  another  rule  adopted  by  this 
court  the  plea  of  res  adjudicata  must  fail 
In  Fraser  v.  Charleston,  19  S.  C.  399,  the 
court  says: 

"It  does  not  appear  clearly  that  proof  was 
offered,  and  the  point  in  question  actually  de- 
cided  by  the  court;  but  that  was  not  indis- 
pensable, provided  the  precise  matter  was  in- 
volved in  the  issue,  so  that  it  had  of  necessity 
to  be  decided  before  the  judgment  could  have 
been  given/'  Ruff  v.  Doty,  26  S.  0.  173,  1 
S.  B.  707,  4  Am.  St.  Rep.  709. 

The  question  of  the  rights  of  creditors 
under  the  recording  act,  involved  in  the 
present  action,  was  not  before  the  court  in 
the  Meinhard  Case.  A  decision  of  it  was 
not  at  all  involved  in  the  issue  of  a  fraudu- 
lent deed.  In  fact,  an  adjudication  of  the 
validity  of  the  deed  was  entirely  consist- 
ent with  the  establishment  of  the  rights  of 
the  subsequent  creditors.  It  was  not  necessary 
to  adjudicate  that  they  had  no  rights  in  or- 
der to  sustain  the  deed.  Consequently  that 
question  did  not  have  "to  be  decided  before 
the  judgment  [sustaining  the  deed]  could 
have  been  given.**  In  the  Rutf  v.  Doty  Case 
the  court  says,  referring  to  Praser  v.  Char- 
leston and  Hart  v.  Bates: 

"These  two  cases,  considered  together,  de- 
cide, briefly,  that  a  matter  not  necessarily  in- 
volved and  not  raised  in  a  previous  case,  is  not 
res  adjudicata,  but  if  necessarily  involved  and 
raised,  or  not,  it  is  concluded,  and  especially 
BO,  if  the  party  denying  the  adjudication  knew 
of  the  matter  and  could  have  interposed  it  at 
the  previous  trial,  either  in  support  of  a  claim 
or  as  a  defense." 

In  Anderson  v.  Cave,  49  S.  C.  606,  27  S. 

'B.  478,  the  court  declares: 

''Conceding,  then,  for  the  purposes  of  this 
case,  that  the  court  of  probate  had  full  juris- 
diction in  the  proceeding  before  it,  and  that  the 
question  of  the  plaintiffs  claim  was  there  pre- 
sented, or  could  have  been  presented,  its  ad- 
judication was  not  necessary  to  enable  that 
court  to  render  judgment,  and  hence  such 
judgment  is  not  conclusive.  (Citing  authori- 
ties]. From  these  authorities,  it  follows  that, 
even  if  the  proceeding  in  the  court  of  probate 
be  given  full  force  and  effect  as  a  proceeding 
for  partition,  it  was  not  necessary  that  the 
Claim  of  the  plaintiff  should  have  been  there ' 
adjudged;  and,  as  there  is  not  the  slightest 
evidence  that  it  was,  in  fact,  adjudged,  such 
proceeding  cannot  support  the  plea  of  res 
adjudicata." 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

FRASER,  J.,  conconu 

GARY,  C.  J.    I  concur  in  the  result,  for 
the  reason   that  his  honor,  Judge   Spain, 
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ruled  that  the  complaint  In  the  first  case 
was  not  drawn  to  set  aside  the  deed,  under 
the  recording  act 


(152  Oa.  746) 

BRISENDINE  V.  BRISENDINE.    (No.  2492.) 

(Supreme  Court  of  Georgia.     Feb.  18,  1922.) 

(Syllabu9  by  the  Oouri,) 

1.  Appeal  and  error  ^=39637— Writ  not  dis- 
mtssed  when  bill  of  exceptions  tendered  20 
days  after  Judgment,^  bsut  for  providential  rea- 
sons not  certified  until  later. 

There  was  no  effort  to  assign  error  in  the 
bill  of  exceptions  on  any  judgment  other  than 
one  rendered  November  6,  1920,  awarding  the 
wife  temporary  alimony  and  counsel  fees  in 
the  proceeding  under  Civil  Code  1910,  §  2986. 
The  judge  certified  that  the  bill  of  exceptions 
was  tendered  to  him  on  November  25,  1920, 
and  for  providential  reasons  not  certified  until 
January  28,  1921.  Accordingly,  the  motion  to 
dismiss  the  writ  of  error  is  without  merit. 

2.  Divorce  ^s»2l9,  255— Temporary  alimony 
terminated  by  decree  against  wife;  decree 
against  wife  in  divorce  does  not  bar  statutory 
proceeding  for  alimony. 

A  wife  sued  for  divorce  on  the  ground  of 
cruel  treatment,  and  in  the  petition  prayed  for 
an  allowance  of  counsel  fees,  and  for  perma- 
nent and  temporary  alimony  for  herself  and 
minor  daughter.  On  a  hearing  counsel  fees 
and  temporary  alimony  were  allowed  pending 
the  action.  On  the  trial  of  the  suit  for  divorce 
there  was  a  verdict  that  the  wife  was  not  en- 
titled to  a  divorce,  and  a  decree  was  entered 
in  accordance  with  the  verdict.  Subsequently, 
and  while  no  suit  for  divorce  was  pending,  the 
wife  instituted  a  proceeding  under  Civil  Code 
1910,  §  2986,  for  permanent  and  temporary  ali- 
mony for  herself,  and  an  allowance  for  counsel 
fees,  alleging  that  she  and  her  husband  were 
living  in  a  bona  fide  state  of  separation  caused 
by  his  cruel  treatment  towards  her;  the  acts 
of  cruelty  alleged  being  the  same  as  those  set 
forth  in  her  petition  as  grounds  for  divorce. 
On  a  preliminary  hearing  she  was  allowed  tem- 
porary alimony  and  counsel  fees.  Held:  (a) 
The  award  of  temporary  alimony  to  the  wife  for 
herself  and  minor  daughter  pending  her  suit 
for  divorce  terminated  with  the  conclusion  of 
that  action  against  her.  Bishop  v.  Bishop, 
124  Ga.  293,  52  S.  E.  743;  Mason  v.  Mason, 
151  Ga.  468,  107  S.  B.  331.  (b)  The  verdict 
and  decree  against  the  wife  in  the  suit  for  di- 
vorce was  no  bar  to  the  allowance  of  alimony  to 
her  in  the  statutory  proceeding.  King  v.  E^g, 
151  Ga.  361,  106  S.  E.  906. 

3.  Husband  and  wife  «=»283(2),  295— Alimony 
not  allowable  where  wife  deserts  husband; 
abuse  of  discretion  to  allow  alimony  and 
eounsel  fees  where  wife  abandoned  husband 
without  cause. 

Alimony  will  not  be  allowed  to  a  wife  who 
abandons  her  husband  without  just  cause.  Ful- 
ler V.  Fuller,  108  Ga.  256,  33  S.  E.  865. 


(a)  This  is  a  proceeding  under  Civil  Code 
1910,  {  2986,  for  the  allowance  of  alimony  and 
counsd  fees,  where  the  husband  and  wife  are 
living  in  a  bona  fide  state  of  separation.  On 
the  hearing  the  testimony  of  the  wife  clearly 
showed  that  she  voluntarily  abandoned  her  hus- 
band without  just  cause.  It  was  therefore  an 
abuse  of  discretion  to  allow  her  alimony  and 
counsel  fees.  Davis  v.  Davis,  145  Ga.  56,  88^ 
S.  E.  566. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  li.  Bell,  Judge. 

Proceeding  by  Naomi  Brisendine  against 
W.  D.  Brisendine.  Judgment  for  plaintiff ^ 
and  defendant  brings  error.     Reversed. 

T.  C.  Battle  and  W.  I.  Heyward,  both  of 
Atlanta,  for  plaintiff  in  error 

James  &  Bedgood,  of  Atlanta,  for  defend- 
ant in  error. 

FISH,  C.  J.    Judgment  reversed. 
All  the  Justices  concur. 


(152  Ga.  707} 
SKELLIE  V.  SKELLIE.    (No.  2684.) 

(Supreme  C^ourt  of  (Georgia.    Feb.  17,  1922.) 

(SyllabuM  by  the  Court) 

i.  Divorce  <8=3>27(1),  148-^'Cniel  treatment" 
defined;  charge  should  not  omit  willfulness  or 
fail  to  charge  that  It  must  reasonably  Justify 
apprehension  of  danger. 

Cruel  treatment  within  the  meaning  of  the- 
avil  Code  1910,  S  2946,  relating  to  discretion- 
ary grounds  for  divorce,  is  the  willful  infliction 
of  pain,  bodily  or  mental,  upon  the  complaining 
party,  such  as  reasonably  justified  the  appre- 
hension of  danger  to  life,  limb,  or  health.  And 
in  charging  upon  this  subject  the  court  should 
not  omit  reference  to  the  element  of  willfulnesa 
in  the  offense  against  the  complaining  party,, 
nor  fail  to  instruct  the  jury  that  it  must  be 
such  as  reasonably  justifies  the  apprehension 
of  the  injuries  referred  to. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  Birst  and  Second  Series,  Cruelty.] 

2.  New  trial  ^=»4l(3)~Charge  favorable  to 
compiainlng  party  not  sufficient  cause. 

A  charge,  though  erroneous,  if  favorable  to 
the  complaining  party,  is  not  cause  for  the 
grant  of  a  new  triah 

3.  Trial  $s>i93(2)— Charge  that  there  was  a 
great  deal  of  feeling  between  the  parties  held 
the  expression  of  an  opinion. 

The  charge  of  the  court,  stating  to  the 
jury  that  there  was  a  great  deal  of  feeling  on 
the  part  of  the  parties  in  this  case,  was  in  vio- 
lation of  the  inhibition  contained  in  section 
4863  of  the  Civil  Code  1910,  relating  to  the  ex- 
pression of  opinion  by  the  judge  on  the  facts  of 
a  case. 


4=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  K«y-Numbered  Digests  and  Indexes 
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4.  Appeal  and  error  ^=s>302 (3)— Exception  to 
exclusion  of  testimony  on  particular  point, 
without  showing  what  It  would  have  been, 
insufficient. 

An  exception  to  the  ruling  of  the  court  in 
refusing  to  permit  the  defendant  in  the  court 
below  to  testify  as  to  the  conduct  of  the  other 
party,  which  does  not  indicate,  except  by  a  ref- 
erence to  the  pleadings  and  other  parts  of  the 
record,  what  would  have  been  his  testimony,  is 
not  sufficient  to  raise  a  question  for  decision 
here. 

5.  Appeal  and  error  C=>730 (2)— Assignment  of 
error  not  showing  what  charges  were  re- 
quested held  incomplete. 

The  ground  containing  an  assignment  of 
error  upon  the  refusal  of  written  requests  in 
charge  is  incomplete,  and  fails  to  show  what 
requests  were  submitted  to  the  court. 

(Additional  SyUabui  hy  Editorial  Staff,} 

6.  Trial  ^=»234 (4)— Instruction  stating  sever- 
al oontentlons  and  telling  Jury  to  find  for 
plaintiff  If  they  believed  her  contention  held 
erroneous. 

In  a  divorce  suit,  an  instruction  that  plain- 
tiff contended  that  her  husband's  conduct  was 
such  that  she  feared  serious  injury  to  her  life 
and  her  body,  and  that  she  had  actually  suf- 
fered injury  to  her  health  and  body,  and  that 
she  did  not  bring  it  on  herself,  and  that  if  the 
jury  believed  "that  contention**  plaintiff  would 
be  entitled  to  a  divorce,  was  erroneous,  as  it 
embraced  several  distinct  contentions  and  did 
not  require  all  to  be  established  or  point  out 
which  of  the  contentions  would  authorise  a 
verdict. 


7.  Divorce  4=9 II  —  Instruction  that  It  was 
against  public  policy  to  divorce  one  party  and 
npt  the  other  unauthorized. 

In  a  divorce  suit,  an  instruction  that  as  a 
matter  of  public  policy  it  was  not  wise  to  di- 
vorce one  party  and  leave  the  other  party  nn- 
divorced  was  unauthorized;  there  being  no 
statute  declaring  that  such  is  public  policy. 

8.  Divorce  4=9 1 84(1 2)— Instruction  that  It  was 
not  wise  to  divorce  one' party  and  not  the  oth- 
er not  hurtful  to  defendant  who  was  asking  a 
divorce. 

Where  each  party  asked  a  divorce  in  his  or 
her  own  favor,  an  instruction  that  as  a  matter 
of  public  policy  it  was  not  wise  to  divorce  one 
party  and  leave  the  other  undivorced  was  not 
hurtful  to  defendant  who  was  asking  for  a 
divorce. 

Error  from  Superior  CJourt,  Houston 
County ;  Malcolm  D.  Jones,  Judge. 

Action  by  R.  G.  Skellie  against  W.  A.  Skel- 
lie.  Judgment  for  plaintiff,  and  defendant 
lirings  error.    Reversed. 

R.  N.  Holtzclaw»  of  Perry,  for  plaintiff  in 
error. 

Hatcher  &  Smith,  of  Macon,  for  defendant 
in  error. 


BECK,  P.  J.  Rochelle  C.  Skellie  brought 
an  action  for  divorce  a^rainst  William  A. 
Skellie,  alleging  cruel  treatment  as  a  ground 
therefor,  and  showing  that  this  cruel  treat- 
ment consisted  of  actual  violence  and  blows 
dealt  by  defendant  toward  and  upon  the 
plaintiff  shortly  after  the  separation  of  the 
parties  and  before  an  action  for  divorce  was 
instituted ;  silent,  mo];o8e,  and  sullen  conduct 
on  the  part  of  the  defendant  for  a  period  of 
12  years  prior  to  the  separation;  absenting 
himself  from  home  during  the  serious  illness 
of  two  of  their  children;  and  other  acts  al- 
leged to  be  cruel  treatment.  It  was  also 
averred  that  willful  acts  and  threatened  acts 
of  violence  on  the  part  of  defendant  caused 
petitioner  great  suffering  in  mind  and  body ; 
80  that  she  feared,  and  still  fears,  for  her 
life  and  health.  The  respondent  answered 
the  suit,  and  prayed  that  a,  divorce  be  denied 
the  plaintiff  but  be  granted  to  himself.  Upon 
the  trial  of  the  case  the  Jury  rendered  a  ver- 
dict granting  a  divorce  to  the  wife,  and  re- 
moving the  disabilities  of  the  husband.  The 
defendant  made  a  motion  'for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

[1,  8]  1.  The  following  charge  of  the  court 
Is  brought  under  review: 

"Mrs.  Skellie  in  this  case  contends  that  the 
conduct  of  her  husband  has  been  such  as  that 
she  fears-  serious  injury  to  her  life  and  to  her 
body  by  reason  of  that  conduct,  and  not  only 
that  she  fears  injury  to  her  health  and  to  her 
body,  but  that  she  has  actually  suffered  injury, 
before  the  commencement  of  this  divorce  suit, 
to  her  health  and  to  her  body  by  reason  of 
the  defendant's  conduct;  and  that  she  did  not 
bring  that  on  herself.  If  you  believe  that  con- 
tention of  the  plaintiff,  then  she  would  be  en- 
titled to  a  divorce  at  your  hands.  If  you  do 
not  believe  it,  then  she  would  not  be  entitled 
to  a  divorce.'* 

It  will  be  noticed  from  the  statement  of  the 
contentions  of  the  wife  appearing  In  this  part 
of  the  charge  that  there  were  three  distinct 
contentions,  and  the  court  charged  the  jury 
that,  '*lf  you  believe  that  contention  of  tho 
plaintiff,  then  she  would  be  entitled  to  a  di- 
vorce.** This  charge  was  error.  The  court  did 
not  point  out  which  of  these  contentions,  if 
supported  by  evidence,  would  authorize  a  ver- 
dict in  favor  of  the  plaintiff.  He  did  not  state 
that,  if  all  these  contentions  were  shown  by  a 
preponderance  of  the  evidence  to  be  true,  the 
jury  would  be  authorized  to  find  for  the  wife, 
but  used  the  expre^ion,  if  they  believed 
"that  contention  of  the  plaintiff,*'  she  would 
be  entitled  to  a  divorce.  The .  Jury  might 
have  believed  that  the  expression  "that  con- 
tention** referred  to  either  of  the  three  con- 
tentions. Besides,  the  charge  was  not  a  cor- 
rect statement  ot  the  law,  in  that  it  did  not 
require  the  jury  to  find  from  the  evidence, 
before  they  would  be  authorized  to  find  in 
favor  of  the  lil>elant,  that  the  conduct  of  the 
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Husband  was  such  as  to  reasonably  Justify 
an  apprehension  of  danger  to  her  Ufe,  limb, 
or  health.  "Cruel  treatment"  within  the 
meaning  of  the  section  of  the  Oode  upon 
which  this  case  is  based  (Civil  Code,  f  2946) 
is  the  willful  infliction  of  pain,  bodily  or 
mental,  upon  the  complaining  party,  such  as 
reasonably  justifies  the  apprehension  of  dan- 
ger to  life  or  limb* or  health.  Stoner  y 
Stoner,  184  Ga.  868,  67  S.  E.  1030.  In  the 
case  of  Ring  v.  Ring,  118  Ga.  188,  44  S.  E. 
861,  62  li.  R.  A.  878,  Justice  Candler,  in  a 
full  discussion  of  the  prior  decisions  of  this 
court,  defined  the  expression  "cruel  treat- 
ment," and  gave  substantially  the  definition 
later  employed  in  the  case  of  Stoner  v.  Ston- 
er, supra,  and  disapproved  the  ruling  upon 
this  subject  in  the  case  of  Myrick  v.  My- 
rick,  67  Ga.  771.  And  not  only  is  the  charge 
defective  in  the  respects  pointed  out,  but  it 
failed  to  make  willfulness  of  conduct  upon 
the  part  of  the  husband,  which  the  wife 
sought  to  make  a  ground  of  divorce,  an  es- 
sential element  of  the  offense  against  her,  so 
as  to  render  it  a  ground  for  finding  in  favor 
of  the  wife.  In  the  case  of  Miller  v.  Miller, 
139  Ga.  282,  77  S.  E.  21,  it  was  said: 

"'Cruel  treatment*  within  the  meaning  of 
Civil  Code,  S  2946,  which  provides  that  such 
treatment  shall  be  ground  for  divorce,  is  the 
willful  infliction  of  paio,  bodily  or  mental,  upon 
the  complaining  party,  such  as  reasonably  jus- 
tifies an  apprehension  of  damage  to  life,  limb  or 
health." 

[2,  7,  8]  2.  Ehcception  is  also  taken  to  the 
following  charge  of  the  court: 

"I  will  state  to  you  that,  as  a  matter  of  pub- 
lic policy,  it  is,  as  a  rule,  not  wise  to  divorce 
one  party  to  a  marriage  contract  and  leave  the 
other  party  undivorced.  That  it  is  simply  a 
matter  of  public  wisdom;  and,  as  a  matter  of 
public  policy,  wisdom  dictates  that  if  one  is 
divorced  the  other  should  be  divorced  also." 

This  charge  was  excepted  to  on  the  ground 
that  there  is  no  such  public  policy  as  stated 
by  the  court  to  be  found  in  our  statutes  or 
elsewhere.  We  do  not  think  the  court  was 
authorized  to  state  that  such  a  public  policy 
exists.  There  is  no  statute  on  our  books  au- 
thorizing us  to  hold  that  such  is  our  public 
policy.  But  the  charge  could  not  be  hurtful 
to  the  defendant,  who  was  asking  for  a  di- 
vorce, and  is  not  ground  for  a  new  trial. 

[3]  3.  The  court  also  charged  the  Jury,  in 
part,  that — 

"There  seems  to  be  a' great  deal  of  feeling  In 
this  case  by  both  these  young  people,  but  both 
will  feel  differently  about  it  a  hundred  years 


from  to-day;  and  yon  have  been  selected  t» 
try  this  case,  for  the  reason  that  yon  are  with- 
drawn entirely  from  that  feeling,  and  it  is 
your  duty  in  this  case  to  take  all  the  evidence 
and  pass  on  it  Impassionately  without  any  re- 
gard for  the  one  party  or  the  other  party,  and 
simply  ascertain  the  truth,  and  then  let  your 
verdict  speak  the  result  of  that  investigation.'* 

The  amount  of  feeling  involved  in  the  case 
cannot  be  regarded  as  entirely  Immaterial; 
for  the  existence  of  feeling  might  have  shown 
the  proper  light  in  which  the  conduct-  of  both 
the  husband  and  wife  should  be  regarded — 
might  have  aggravated  or  mitigated  the  acts 
of  the  husband  complained  of  by  the  wife — 
and  it  was  a  question  entirely  for  the  jury  to 
decide,  were  the  acts  of  the  husband  and  the 
wife,  about  which  there  is  crimination  and 
recrimination  in  the  pleadings  and  evidence, 
the  result  of  wiUfnl  cruelty,  or  grew  out  of 
the  impulse  of  the  moment,  and  to  that  ex- 
tent was  material,  and  the  court  in  express- 
ing an  opinion  upon  that  fact  committed  an 
error  which  required  the  iti^ant  of  a  new 
trial.    Civil  Code,  8  4863. 

[4]  4.  Complaint  In  the  motion  that  the 
court  erred  in  refusing  to  permit  movant  to 
testify  as  to  the  conduct  of  the  plaintiff, 
Mrs.  Skellie.  towards  designated  individuals, 
"though  said  conduct  was  set  out  in  movant's 
plea,  and  was  the  real  cause  of  movant's 
being  dismissed  from  plaintifTs  home,"  is 
without  merit,  where  it  does  not  appear  from 
the  ground  itself  what  movant  would  have 
testified  in  regard  to  these  matters,  and  rais- 
es no  question  for  decision. 

[6]  The  assignment  of  error  upon  the  re- 
fusal by  the  court  of  a  written  request  to 
charge  does  not  sufficiently  show  what  re- 
quest was  made.  There  is  the  following 
statement  in  the  motion,  which  constitutes 
the  entire  ground  numbered  4:  "Because  the 
court  refused  to  give  in  charge  the  following 
requests  made  in  writing."  Nothing  follows 
that  statement  There  is  an  unnumbered 
ground  of  the  motion  preceding  this,  and  it 
begins  with  the  following  language:  "Now 
comes  «  •  •  and  amends  his  motion  for 
a  new  trial,  as  follows."  To  this  succeed  in 
order  three  distinct  paragraphs  numbered  1, 
2,  3,  stating  le^al  propositions,  and  it  is  pos- 
sible that  the  fourth  ground  related  to  this 
unnumbered  ground;  but  we  cannot  assume 
that  that  is  true,  in  the  present  shape  of  the 
record,  and  therefore  do  not  pass  upon 
whether  it  was  error  to  refuse  the  request  to 
charge. 

Judgment  reversed.  AD  ttkb  Juatlces  con- 
cur. 


Ga.) 

<152  Oa.  614) 
WHELCHEL  V.  WATERS.     (No.  2418.) 

{Supreme  Court  of  Georgia.     Feb.  16,  1922w) 


(ByUalnu  by  the  Courts 

1.  Veailor  and  purehaaer  «3»l6(i,  4)— OITer 
mvst  bo  acoepted  naconilitiaaatly  and  without 
variaaoe;  parties  maet  assent  to  the  same 
thing  In  the  same  sense;  vendee's  aooeptanoe 
of  offer  held  nneqoivooal  and  nnooAditional. 

'The  offer  of  a  seller  must  be  accepted  by 
the  purchaser  unequivocally,  unconditionally, 
and  without  variance  of  any  sort.  There  must 
be  mutual  assent  of  the  parties,  and  they  must 
assent  to  the  same  thing  in  the  same  sense." 
Bobinson  ▼.  Weller,  81  Ga.  704,  8  S.  E.  447; 
Gray  v.  larnn,  139  Ga.  294,  7T  S.  E.  166. 
Letters  between  contracting  parties  for  sale 
and  purchase  of  land  were  as  follows:  Letter 
from  vendor  to  vendee,  dated  July  30,  1919: 
"My  brother  Handolph  has  written  me  in  re- 
gard to  your  buying  my  place,  where  you 
now  live.    This  is  all  the  property  I  have  there, 

•  ♦  •  which  is  about  seven  acres,  according 
to  the  division  of  my  father's  old  home  place. 

•  ••  I  will  take  $3,300  cash  or  $3,500  on 
time.  •  •  *  Let  me  know  as  soon  as  you 
can  whether  you  will  take  the  place  or  not." 
Letter  from  vendee  to  vendor,  dated  August  5, 
1919:  •*!  accept  your  offer  $3300  for  the  old 
Longstreet  home,  and  inclose  you  herewith  my 
certified  check  for  $26  to  close  the  trade,  and 
ask  that  yon  have  the  deeds  made  [to?]  the 
Farmers*  ft  Merchants*  Bank  here,  and  upon 
receipt  of  same  the  [bank]  will  mall  you  a 
check  for  the  $3,300."  Letter  from  vendor  to 
vendee,  dated  August  26,  1919:  'Tour  letter 
inclosing  check  for  $25  was  received.  •  •  • 
As  you  did  not  give  very  dear  instructions,  I 
oould  not  have  deed  drawn  up  until  receiving 
them,  as  I  could  not  understand  whether  the 
deed  was  to  be  made  out  to  you  as  Mary  A. 
Waters,  and  mailed  to  the  bank,  or  to  the 
[bank]  in  trust  for  you;  so  have  my  brother 
to  draw  up  same  and  forward  for  signing." 
Held:  (1)  The  letter  of  the  vendee  was  an 
unequivocal  and  unconditional  acceptance  of 
the  cash  offer  contained  in*  the  first  letter  of 
the  vendor.  The  request  that  the  vendor  have 
the  deeds  made,  etc.,  is  not  to  be  construed  as 
in  any  sense  quidifying  the  acceptance  of  the 
offer,  and  was  not  so  construed  by  the, vendor, 
as  indicated  in  reply  to  the  letter  of  acceptance. 
The  letters  were  sufficient,  within  the  meaning 
of  the  law  quoted  at  the  beginning  of  this  note, 
to  show  mutual  assent  of  the  parties,  and  to 
form  a  valid  contract  in  writing  for  sale  and 
purchase  of  a  definite  tract  of  land. 

2.  Specific  performance  ^=»M4(3)— Descrlp. 
tlon  of  land  In  petition  hold  sufliolent. 

In  a  suit  for  specific  performance  by  the 
vendee  against  the  vendor,  the  petition  as 
amended  described  the  property  definitely,  and 
alleged  that  the  property  so  described  contained 
*'10  acres,  more  or  less,"  and  was  known  as 
••the  Longstreet  •  •  •  home  place,"  and 
tbat  it  was  "the  only  land  then  owned*'  by  the 
rendor  in  that  county.  The  petition  further 
alleged  that  after  the  contract  and  before  suit 
the  defendant  refused  to  make  a  deed  to  the 
land.     Heidi     (a)  The    petition    as    amended 
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sufficiently  described  the  land  embraced  in  the 
contract,  and  alleged  a  cause  of  action  for 
specific  performance,  (b)  Amendments  to  the 
petition  were  largely  in  response  to  special 
demurrers;  and  if  some  allegations  of  the 
various  amendments  which  were  objected  to 
upon  demurrer  were  not  strictly  appropriate 
or  necessary,  they  were  not  of  such  character 
as  that  their  allowance  would  require  a  re- 
versal. 


3.  Demurrers  properly  overruled. 

The  judge  did  not  err  in  overruling  the 
various  demurrers  to  the  petition  as  amended. 

4.  Specific  performance  ^=:»97( I) —Tender 
generally  necessary,  but  offer  In  pleading  suf- 
ficient, If  vendor  has  proclaimed  that  he  will 
not  accept  tender. 

As  a  general  rule,  a  vendee  of  land,  before 
bringing  his  action  for  specific  performance, 
should  tender  to  the  vendor  the  amount  agreed 
to  be  paid  by  him  before  the  execution  of  the 
conveyance;  but  tender  by  the  vendee  before 
suit  is  excused,  if  the  vendor  by  declaration  or 
conduct  proclaims  that,  if  a  tender  should  be 
made,  its  acceptance  would  be  refused.  In  the 
latter  instance  it  is  sufficient  to  offer  in  the 
pleadings  to  pay  the  amount  due,  or  which  may 
be  found  to  be  due  by  the  decree  of  court. 
Miller  v.  WaUon,  139  Ga.  29(2),  76  S.  E.  685; 
Burkhalter  y.  Boach,  142  Ga.  344(2),  82  S.  B. 
1059. 


5.  Specific  performance  ^=s>  1 20— Evidence  that 
vendee  had  dissuaded  third  persons  from 
buying  at  higher  price  hold  not  admissible. 

A  ground  of  the  motion  for  new  trial  com- 
plains as  follows:  In  response  to  a  notice 
duly  served,  the  plaintiff  produced  an  original 
letter  from  the  vendor  to  the  vendee,  which 
the  defendant  offered  in  evidence.  The  court 
allowed  to  be  read  to  the  jury  so  much  of  it  as 
stated:  "I  will  have  to  call  the  sale  off,  and 
am  indosing  check  for  $25  which  you  indosed 
me,"  but  refused  to  admit  the  entire  letter, 
which  complained  of  the  price  that  was  being 
paid,  and  of  the  withdrawal  of  other  bidders  on 
the  ground  that  they  did  not  wish  to  bid  against 
a  widow,  ctQ.,  and  reoffering  the  property  at  a 
higher  price,  which  two  other  persons  had  ex- 
pressed a  willingness  to  give.  Another  ground 
of  the  motion  for  new  trial  complains  of  the 
ruling  of  the  court  refusing  to  allow  the  counsel 
for  the  defendant  to  ask  the  plaintiff,  on  cross- 
examination.  "Did  you  try  to  dissuade  them 
from  buying  it?"  and  "Didn't  you  know  that 
Mr.  Phelix  Jackson  was  trying  to  buy  the  place 
at  the  time  you  traded  for  it?"  Counsel  stated 
that  he  expected  the  witness  to  answer  the 
first  question  that  "she  did  approach"  certain 
persons,  and  in  answer  to  the  second  question 
"that  he  expected  to  prove  by  the  witness  that 
Mr.  Phelix  Jackson  wanted  to  buy  the  place 
and  was  willing  to  pay  $4,000  for  it,  and  that 
she  either  approached  him  personally  or  had 
others  approach  him,  •  •  •  and  told  him 
that  she  was  a  widow  woman  and  asked  him  not 
to  bid  on  the  place."  No  question  of  public 
sale  or  fiduciary  relation  was  involved.  Hel^ 
that  there  is  no  merit  in  these  grounds  of  the 
motion  for  new  trial. 


^=:»For  otber  oases  see  same  topic  and  KBT-NUMBBB  in  all  Key-Numbered  Digests  and  Indexes 
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6.  AppMl  and  error  ^=:>l  171  (4)— Verdict  for 
plaintiff,  requiring  her  to  pay  amount  ten- 
dered, wlilch  did  not  Inoiode  Intereet,  iieTd  not 
to  require  reversai. 

The  original  petition  alleged  a  tender  of 
13,275  as  a  balance  of  the  purchase  price,  hav- 
ing theretofore  paid  $25.  Without  striking 
each  allegation  as  to  tender,  another  tender 
waa  alleged  by  amendment  of  $3,486.25  being 
the  principal  and  interest  from  the  date  of  said 
contract  at  7%."  The  jury  returned  a  verdict: 
"We,  the  jury,  find  for  the  plaintiff,  and  that 
she  pay  three  thousand,  two  hundred  and 
seventy-five  dollars  ($3,275.00),  and  that  de- 
fendant make  deed.*'  Held,  the  jury  being  au- 
thorized to  find  that  the  delay  in  making  the 
deed  waa  the  fault  of  the  defendant,  the  dis- 
crepancy between  the  amount  tendered  and 
contract  price  as  stated  in  the  verdict  will 
not  require  a  reversal. 

7.  New  trial  <@=»70— Properly  refused,  when 
evidence  sufficient. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Hall  Oounty; 
J.  B.  Jones,  Judge. 

Suit  by  Mrs.  M.  P.  Waters  against  Mrs. 
li.  L.  WhelcheL  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  O.  Adams  and  H.  H.  Perry,  both  of 
Gainesville,  for  plaintiff  in  error. 

W.  B.  Sloan,  of  Gainesville,  for  defend- 
ant in  error. 

ATKINSON,  J.    Judgment  affirmed. 
All  the  Justices  concur. 


(162  Ga.  646) 

PAULK  V.  SOUTH  GEORGIA  BLDG.  &  INV. 
CO.  et  af.  (No.  2495.) 

(Sm>reme  Court  of  Georgia.     Feb.  10,  1922.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and  error  ^=»88a— Trial  ^==>2— Dis- 
tress and  dispossessory  proceedings  should 
not  be  tried  togetlier;  parties  consenting 
cannot  except  to  trial  together. 

The  issues  formed  by  counter  affidavits 
filed,  respectively,  to  a  distress  warrant  and  to 
a  proceeding  to  dispossess  tenants  holding 
over,  are  separate  cases,  and  should  not  be 
tried  together;  but  if  parties  consent  that  this 
be  done,  they  cannot  except  thereto.  Mitchell 
V.  White,  74  Ga.  327(1). 

2.  Trial  ^==>33 1— Verdict  In  distress  and  dis- 
possess oases  tried  together  lield  not  vagoe 
and  uncertain. 

A  verdict  rendered  on  the  trial  of  these 
consolidated  issues,  firding  for  the  plaintiff  a 
given  sum,  was  not  so  vague,  indetihite,  and 
uncertain  as  to  render  the  judgments  entered 
therein  void.  A  verdict  must  be  given  a  rea- 
sonable intendment,  and  is  not  to  be  avoided  un- 
less from  necessity.     Civ,  Code  1910,  S  5927. 


must  be  construed  to  mean  that  the  plaintiff 
was  entitled  to  that  sum  as  rent,  and  that  the 
tenants  were  holding  over  beyond  their  term. 

3.  Principal  and  surety  ^=»i45(i)»Soreties  on 
distress  and  dispossess  bonito  held  bound  by 
principals'  agreement  for  consolidation. 

The  respective  sureties  on  the  bonds  given 
in  these  proceedings  were  bound  by  the  agree- 
ment of  their  principals  for  the  consolidation 
of  these  cases,  and  by  the  judgments  rendered 
on  the  verdict  in  the  consolidated  cause,  in 
the  absence  of  collusion  or  fraud.  Price  t. 
Carlton,  121  Ga.  12,  48  a  B.  721. 

4.  Appeal  and  error  ^=:>i033(9)  — -  Landlofa 
and  tenant  ^==>3I  0(1)— Liability  of  surety  in 
dispossess  4iroceeding  held  not  increased  by 
consolidation  with  distress  proceeding;  land- 
lord entitled  to  Judgment  for  amount  of  pen- 
alty; surety  cannot  compilain  that  Judgment 
rendered  for  less  than  appellee  entitled  to. 

The  liability  of  a  surety  on  the  bond  in 
the  dispossessory  warrant  proceeding  was  not 
increased  by  the  consolidation  of  these  issues, 
nor  by  the  verdict  and  judgment  rendered 
therein.  On  the  verdict  finding  against  the 
tenants  the  landlord  was  entitled  to  have  judg- 
ment against  the  tenants  and  the  surety  on 
their  bond  for  the  amount  of  the  penalty  re- 
covered. Ciifil  Code  1910,  {  5389;  Latham  v. 
Ferryman,  77  Ga.  579;  Bennett  v.  Farkas. 
126  Ga.  228,  54  S.  E.  942;  Jones  v.  Black- 
welder,  143  Ga.  402,  85  S.  E.  122  The  Ua- 
bility  of  the  surety  was  decreased,  it  seems, 
by  the  judgment  rendered  in  this  case,  aa  the 
judgment  was  rendered  against  him  for  single 
rent  only,  and  not  double  rent.  Of  this  the 
plaintiff  cannot  complain. 

Error  from  Superior  Court,  Ben  Hill 
(bounty;  O.  T.  Gower,  Judge. 

Suit  for  injunction  by  J.  B.  D.  Paulk 
against  the  South  Cieorgia  Building  &  In- 
vestment Company  and  others.  Judgment 
for  defendant  on  demurrer,  and  plaintiff 
brings  error.    Affirmed. 

The  South  Georgia  Building  &  Investment 
Company  sued  out  a  distress  warrant  against 
J.  R.  and  Dorothy  Wiloox,  for  the  rent  of 
the  Lee-Grant  Hotel  building.  The  Wilcozes 
filed  their  affidavit,  denying  that  the  rent 
distrained  for  was  due,  and  gave  bond  for 
the  eventual  condemnation  money,  with  G. 
W.  McLean,  H.  D.  Vaughn,  J.  C.  Peavy,  and 
Will  S.  Halle  as  sureties.  Thereafter  the 
Georgia  Building  &  Investment  Qompany 
sued  out  a  warrant  against  these  tenants  to 
dispossess  them,  on  the  ground  that  they 
were  holding  over  beyond  the  term  for  which 
said  hotel  was  rented  by  thenu  The  tenants 
filed  a  counter  affidavit,  denying  that  their 
term  had  expired ;  and  gave  bond  as  requir- 
ed by  law,  upon  which  Paulk  became  surety. 

At  the  January  term,  1920,  of  Ben  Hill 
superior  court  these  two  cases,  by  consent 
of  the  plaintiff  and  the  defendants,  were 
consolidated  and  tried  as  one  cause.     Thei 


The  verdict  for  th'e  plaiitiff  in  a  giVen  sum*  |  jury  returned  a  verdict  for  the  plaintiff  for 
«=s>Por  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Di^esU  and  Indexes 


Ga.) 


PICKENS  CO.  ▼.  THOMAS 

(111  S.B!.) 


27 


the  principal  sum  of  $2,700  and  $78.75  in- 
terest, total  $2,778.75.  On  said  verdict  two 
judgments  were  rendered,  one  for  the  sum 
of  $2,778.75  against  J.  B.  and  Dorothy  Wil- 
cox as  principals,  and  Paulk  as  surety,  in 
the  dispossessory  warrant  proceeding;  and 
the  other  judgment  for  the  same  sum  was 
rendered  against  J.  B.  and  Dorothy  Wilcox 
as  principals  and  the  above-named  sureties 
on  their  bond  for  the  eventual  condemnation 
money  in  the  distress  warrant  case.  The 
execution,  which  was  issued  on  the  judgment 
in  the  dispossessory  warrant  proceeding, 
was  levied  on  the  property  of  Paulk  as  sure- 
ty. Thereupon  he  filed  his  petition  in  this 
case  against  the  plaintiff  and  the  sheriff, 
to  enjoin  the  sale  of  his  property  under  said 
levy,  on  the  groimd  that  the  verdict  and  the 
judgments  thereon  were  void,  and  that  the 
execution  issued  upon  the  judgment  against 
himself  as  surety  and  his  principal  is  like- 
wise void,  on  the  groimds:  (a)  That  the 
verdict  was  too  vague,  indefinite,  and  uncer- 
tain to  form  any  bai^  upon  which  a  legal 
judgment  could  be  rendered;  (b)  because 
his  liability  had  been  increased  by  a  con- 
solidation of  said  cases ;  and  (c)  because  the 
consolidation  of  the  cases  was  illegal,  and  he 
was  not  bound  by  the  verdict  and  jpdgment 
rendered  in  said  consolidated  cause. 

The  defendants  demurred  to  the  petition, 
on  the  grounds:  First,  that  it  set  forth  no 
cause  of  action;  second,  because  there  was 
no  equity  in  the  petition;  and,  third,  be- 
cause the  defendant  had  a  full  and  adequate 
remedy  at  law.  The  cpurt  sustained  the  de- 
murrer and  dismissed  the  petition.  This  is 
the  error  assigned. 

Iilyer  Goldberg,  of  Atlanta,  and  Quincey 
&  Rice,  of  Ocilla,  for  plaintiff  in  error. 

Wall  ft  Grantham,  and  A.  J.  ft  J.  Q. 
McDonald,  all  of  Fitzgerald,  for  defendant 
in  error. 

• 

HINEV9,  J.    Judgment  afilrmed* 
All  the  Justices  concur. 


(152  Ga.  648) 

PICKENS  CO.  V.  THOMAS.    (No.  2498.) 
(Supreme  Court  of  Georgia.    Feb.  18,  1022.) 

(ByUabuB  hy  the  Court.) 

i.  Corporations  ^=»407(5)  — >  General  manager 
hold  without  authority  to  employ  oounsol  for 
onployeeo  charged   with   laroeny. 

The  general  manager  of  a  mercantile  and 
fanning  corporation  is  without  authority,  by 
virtue  of  his  office  alone,  to  employ  counsel  to 
represent  employees  thereof  who  are  charged 
with  larceny  of  property,  alleged  to  be  that  of 
third  persons,  but  claimed  by  such  corpora- 
tion as  its  own,  in  the  absence  of  express  au- 
thority from  the  corporation,  or  ratification  by 
the  corporation  of  his  act  in  so  employing  coun- 


sel, or  by  a  previous  course  of  dealing  known  to 
the  corporation,  from  which  such  authority 
might  be  inferred;  and  this  is  true  although 
prior  to  the  indictments  against  these  em- 
ployees a  third  person  who  claimed  one  of  the 
hogs  alleged  to  be  stolen  had  prosecuted  a 
possessory  warrant  for  the  same  against  the 
corporation,  and  although  the  property  alleged 
to  be  stolen  by  the  employees  was  claimed  by 
the  corporation,  and  found  upon  its  premises 
where  the  employees  were  working. 

2.  Attorney  and  client  «=>l37~General  counsel 
for  corporation  held  not  entitled  as  of  right 
to  retaining  fee  in  addition  to  compensation 
for  specific  services. 

Where  an  attorney  at  law  is  employed  by  a 
corporation  as  its  general  counsel  for  one  year, 
the  position  having  no  fixed  salary  attached, 
but  the  attorney  is  to  be  paid  a  separate  fee 
for  every  specific  legal  service  rendered  the 
corporation,  and  there  is  no  agreement  between 
the  attorney  and  the  corporation  as  to  any 
retaining  fee,  such  attorney  is  not  entitled,  as 
a  matter  of  right,  at  the  end  of  his  year's  em- 
ployment, to  a  retaining  fee  in  addition  to  the 
fees  paid  him  for  specific  services  rendered  his 
client  during  the  period  of  his  employment. 

(Additional  SyUabui  by  Editorial  Staff.) 

3.  Corporations  ^=»405--General  manager  may 
do  any  act  usual  and  necessary  In  ordinary 
course  of  corporation's  business. 

Unless  specially  restricted,  the  authority 
and  power  of  a  corporation's  general  manager 
are  coextensive  with  its  powers,  and  lie  may  do 
any  act  on  its  behalf  which  is  usual  and  nec- 
essary in  the  ordinary  course  of  its  business. 

4.  Attorney  and  client  ^=s>l37-^'Retalner"  de- 
fined. 

A  "retainer"  is  the  act  of  the  client  in  em- 
ploying his  attorney  or  counsel,  and  also  de- 
notes the  fee  which  the  client  pays  when  he 
retains  the  attorney  to  act  for  him,  and  there- 
by prevents  him  from  acting  for  his  adversary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Re- 
tainer.] 

Beck,  P.  J.,  and  Atkinson,  J.,  dissenting. 

Certified  Questions  from  Oourt  of  A];^;>eals. 

Action  by  J.  B%  Thomaa  against  the  Pickens 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brought  error  to  the  Court  of  Ap- 
peals, which  certified  questions  to  the  Su- 
preme Court    Questions  answered. 

Gibbs  ft  Turner,  of  Jesup,  and  Wilson  ft 
Bennett,  of  Waycross,  for  plaintiff  in  error. 

J.  H.  Thomas,  J.  W.  Walker,  and  Jaa.  R. 
Thomas,  aU  of  Jesup,  for  defendant  in  error. 

HIHBS,  J.  [1]  L  The  Court  of  Appeals 
propounds  this  question : 

"The  Pickens  Company  is  a  private  corpora- 
tion chartered  under  the  laws  of  this  state,  and 
engaged  in  merchandising  and  farming.  Cer- 
tain of  the  employees  of  the  company  were 
prosecuted  and  indicted  by  third  persons  for 


4s»For  other  cases  Me  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DlgesU  and  Indexes 
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hog  stealing.  These  employees  were  defended 
In  the  courts  by  an  attorney  at  law,  and  he  sub- 
sequently presented  a  biU  for  his  seryices  to 
the  Fickena  Company,  which  refused  to  pay 
it,  and  the  attorney  brought  suit  against  the 
company.  Upon  the  trial  of  this  suit  the  eyi- 
dence  authorized  a  finding  of  the  following 
facts:  The  hogs  which  the  employees  were 
charged  with  stealing  were  claimed  by  the  Pick- 
ens Company,  and  were  found  upon  the  com- 
pany's premises  where  the  indicted  employees 
were  working;  prior  to  these  indictments  a 
third  person,  who  claimed  one  of  these  hogs, 
prosecuted  a  possessory  warrant  for  the  hog 
against  the  Pickens  Company;  the  attorney 
was  employed  to  defend  these  employees  by 
the  general  manager  of  the  Pickens  Company, 
who  was  also  a  director  thereof,  and  who  told 
the  attorney  at  the  time  of  his  employment  that 
the  Pickens  Company  would  pay  his  fees.  It 
was  not,  howevert  shown  upon  the  trial  that 
the  corporation  itself,  through  its  board  of  di- 
rectors, had  employed  the  attorney  to  defend 
these  employees,  or  that  the  general  manager 
had  authority  under  the  charter  of  the  corpora- 
tion or  its  by-laws  to  employ  him,  or  that  the 
action  of  the  general  manager  in  employing 
him  had  ever  been  ratified  by  the  board  of  di- 
rectors of  the  corporation,  or  that  under  the 
charter  of  the  corporation  or  its  by-laws 
such  an  employment  was  within  the  powers  of 
the  corporation.  Under  these  facts,  would  a 
verdict  finding  the  defendant  liable  be  con- 
trary to  law?** 

[3]  Unless  specially  restricted,  the  author- 
ity and  power  of  a  general  manager  of  a 
corporation  are  coextensive  with  the  powers 
of  the  corporation  Itself;  and  he  has  author- 
ity to  do  any  act  on  its  behalf  which  is 
usual  and  necessary  in  the  ordinary  course 
of  the  company's  business.  Georgia  Military 
Academy  v.  Estill,  77  Ga.  409;  Raleigh  & 
Gaston  R.  Oo.  v.  Pullman  Co.,  122  Ga.  700, 
704,  705,  50  S.  E.  1008.  If  a  person  imposes 
upon  another  the  duties  and  responsibilities 
involving  the  managem^it  and  control  of  a 
business,  such  person  will  be  presumed  to 
have  authority  to  represent  his  employer  in 
any  matter  within  the  scope  of  the  business ; 
and  this  rule  applies  peculiarly  to  corpora- 
tions which  act  only  through  their  officers 
and  agents.  Southwestern  R.  v.  Mitdiell,  69 
Ga.  114;  B\ilton  Bldg.  &  Loan  Ass'n  v. 
Greenlea,  108  Ga.  S76,  29  a  H  932 ;  Raleigh 
ft  Gast<m  R.  Co.  v.  Pullman  Co.,  supra. 

So  the  question  arises.  Does  the  employ- 
ment of  counsel  by  the  general  manager  of 
a  mercantile  and  farming  corporation,  to 
represent  certain  of  its  employees  who  were 
charged  with  stealing  hogs,  claimed  by  the 
corporation,  and  found  on  its  premises 
where  these  employees  were  working,  fall 
within  the  scope  of  the  business?  It  was 
not  shown  that  the  corporation,  through  its 
board  of  directors,  had  employed  the  attor- 
ney to  defend  these  employees,  or  that  the 
general  manager  had  authority  under  its 
charter  or  by-laws  to  employ  the  attorney 
for  this  porpoee,  or  that  his  employment  of 


the  attorney  had  been  ratified  by  the  corpo- 
ration. The  employment  of  counsel  to  rep- 
resent its  employees  for  infractions  of  the 
criminal  laws  of  the  state  does  not  come 
within  the  scox>e  of  the  business  of  a  mercan- 
tile and  farming  corporation.  This  principle 
is  not  varied  by  the  fact  that  the  employees 
are  indicted  on  the  charge  of  stealing  hogs 
claimed  by  the  corporation,  nor  by  the  fact 
that  a  third  i>erson,  who  claimed  one  of 
these  hogs,  had  prosecuted  a  possessory 
warrant  for  its  recovery  against  the  corpo- 
ration. It  would  be  stretching  the  authority 
of  a  general  manager  to  the  snapping  point 
to  hold  that,  by  virtue  of  his  employment  as 
general  manager  alone,  he  could  employ 
counsel,  at  the  expense  of  his  corporati(Hi, 
to  represent  its  employees  when  charged 
with  the  conmiission  of  crimes. 

The  case  at  bar  is  different  from  those 
cases  which  hold  that  a  general  manager 
of  a  railroad  has  authority  to  bind  the 
corporation  by  contracts  for  medical  and  oth- 
er services  to  an  injured  employee,  pas- 
senger, or  other  person  hurt  on  Its  road  by 
any  agency  of  the  company.  Louisville,  etc., 
Ry.  Co.  V.  McVay,  98  Ind.  391,  398,  49  Anu 
Rep.  770.  In  such  cases  the  persons  injured, 
and  for  whom  medical  services  were  pro- 
cured, were  hurt  by  agencies  of  the  com- 
panies, and  such  companies  were  interested 
in  their  welfare,  as  they  might  be  liable  in 
damages  for  the  Injuries  inflicted. 

Under  the  facts  recited  in  this  question, 
a  verdict  finding  the  defendant  liable  would 
be  contrary  to  law. 

[2]  2.  The  Court  of  Appeals  propounds 
this  question: 

''Where  an  attorney  at  law  is  employed  by 
a  corporation  as  its  general  counsel  for  one 
year,  the  position  having  no  fixed  salary  attach- 
ed, but  the  attorney  to  be  paid  a  separate  fee 
for  every  specific  legal  service  rendered  the 
corporation,  and  there  being  no  agreement  be- 
tween the  attorney  and  the  corporation  as  to 
any  retaining  fee,  is  the  attorney  entitled,  as 
a  matter  of  right,  at  the  end  of  his  year's  em- 
ployment, to  a  retaining  fee  in  addition  to  the 
fees  paid  him  for  his  specific  services?" 

[4]  A  retainer  Is  the  act  of  tlie  dleut  in 
employixig  his  attorney  or  oounseL  The  word 
is  also  used  to  denote  the  fee  which  the 
client  pays  his  attorney  when  he  retains  him 
to  act  for  hinw  and  thereby  prevents  him 
from  acting  for  his  adversary.  Union  Sure- 
ty &  Guaranty  Co.  y.  Tenn^,  200  111.  349, 
65  N.  BL  688;  Bouvier's  Law  Diet  ''Betain- 
er";  Knight  v.  Russ,  77  CaL  410, 19  Pac.  698; 
Saulsbury  v.  American  Vulcanised  Fibre  Co., 
5  Boyce  (Del.)  182,  91  AtL  636;  In  re  Solic- 
itor, 22  Ont.  L.  B.  30, 19  Ann.  Cas.  488. 

A  retaining  fee  is  a  preliminary  fee  glv«& 
to  an  attorney  or  couns^  to  Insure  and 
secul'e  his  future  services,  and  induce  him  to 
act  for  the  client  Agnew  v.  Walden,  84  Ala. 
504, 4  South.  672 ;  Uni(m  Surety  &  Guaranty 
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Go.  y.  Tenney,  200  HL  849,  65  N.  E.  688;  Blair 
T.  Colombian  Flreproofing  Co.,  191  Mass.  336, 
77  N.  E.  762. 

In  cases  of  express  contracts  for  the  pay- 
ment of  retaining  fees  there  can  be  no 
trouble.  In  this  country  esipress  contracts 
between  attorney  and  client  as  to  compensa- 
tion are  generally  recognized,  and  a  contract 
to  pay  a  retaining  fee,  though  the  contem- 
plated servioes  are  not  rendered,  is  valid  and 
enforceable.  See  note,  1 '  Ann.  Cas.  299 ; 
Agnew  y.  Walden,  84  Ala.  504,  4  South.  672 ; 
Union  Surety  &  Guaranty  Co.  y.  Tenney, 
200  HI.  349,  65  N.  B.  688.  The  decisions  are 
in  conflict  upon  the  question  whether  an 
agreement  to  pay  a  retaining  fee  is  implied. 
Windett  y.  Union  Mutual  Life  Ins.  Co.,  144 
U.  S.  581,  12  Sup.  Ot  751,  36  L.  Ed.  551; 
Yates  y.  Shepardson,  27  Wis.  238;  In  mat- 
ter of  Schaller,  10  Daly  (N.  Y.)  67 ;  Dumont 
▼.  Smith,  4  Denio  (N.  Y.)  319;  Buckles  y.' 
Kortheast  Kan.  Tel.  Co.,  79  Kan.  84,  99  Pac. 
813. 

A  distinction  has  been  made  between  the 
Implied  right  of  an  attorney  to  recoyer  a 
retaining  fee  where  he  has  not  been  called 
uipon  to  render  the  contemplated  seryices 
and  his  right  to  such  a  fee  in  addition  to 
the  yalue  of  the  contemplated  services  which 
are  rendered.  In  the  latter  case  it  has  been 
held  that  there  is  no  Implied  contract  to  pay 
a  retaining  fee.  The  scope  of  the  right  to 
charge  retainers  is  to  renumerate  counsel 
for  being  depriyed,  on  account  of  being  re- 
tained by  one  party,  of  the  opportunity 
of  rendering  seryices  for  and  receiying 
pay  from  the  other,  and  not  to  swell  the 
amount  of  the  bill  which  accrues  for  seiV- 
ices  rendered  in  pursuance  of  the  employ- 
m^it.  In  most  jurisdictions  it  is  held  that 
the  agreement  to  pay  a  reasonable  retain- 
ing fee  is  implied  in  the  retainer.  Aldrich 
T.  Brown,  103  Mas&  627 ;  Perry  y.  Lord,  111 
Mass.  504 ;  Eggleston  y.  Boardman,  37  Mich. 
14 ;  Roche  v.  Baldwin,  143  Cal.  186,  76  Pac. 
956 ;  Knight  y.-  Russ,  77  Cal.  410. 19  Pac  698. 
It  has  been  said : 

**The  right  to  a  retaining  fee  follows  eyery 
retainer.  When  an  attorney  is  engaged  to 
prosecute  or  defend  in  an  action,  liis  entire 
seryices  in  that  action  are  engaged  for  his 
client,  and  he  cannot  perform  services  for  the 
adyerte  party.  *  *  *  All  his  skill  and  ability 
for  that  case  are  at  the  command  of  his  client. 
A  retainer  of  an  attorney  at  law  is  presumably 
worth  something  to  the  client,  and  presumably 
a  loss  to  the  attorney,  and  whether  the  attor- 
ney is  eyer  called  upon  to  perform  any  seryice, 


or  not,  in  that  case,  he  may  when  the  case  is 
terminated  recoyer  for  whateyer  the  eyidence 
shows  the  retainer  was  worth.*'  Blackman  y. 
Webb,  88  Kan.  668^  17  Pac.  464. 

So  a  general  retainer  of  an  attorney  to 
represent  a  corporation  would  entitle  the 
attorney  to  a  retaining  fee  if  he  was  never 
called  upon  to  render  any  services.  The  re- 
taining of  an  attorney  under  such  circum- 
stances is  presumably  worth  something  to 
the  client,  and  presumably  a  loss  to  the 
attorney,  and  the  attorney  would  be  entitled 
to  recover  the  value  of  such  retainer  In  the 
event  he  was  not  called  upon  to  render  any 
seinrice. 

We  think,  however,  that,  when  an  attorney 
is  generally  retained  and  is  employed  by  the 
client  in  all  his  cases,  and  is  paid  in  full  for 
services  rendered  in  such  cases,  he  gets  all 
that  he  is  entitled  to  under  such  general 
retainer,  and'  should  not  be  permitted  to 
recover,  in  addition  to  the  sums  so  paid  for 
such  seryices,  an  additional  amount  as  a 
retaining  fee. 

But,  however  that  may  be,  when  an  attor- 
ney is  employed  by  a  corporation  as  its  gen- 
eral counsel  for  one  year,  without  a  fixed 
salary,  but  the  attorney  is  to  be  paid  a  sep- 
arate fee  for  each  specific  service  rendered 
the  corporation,  and  there  is  no  agreement 
between  the  attorney  and  client  as  to  the 
payment  of  a  retaining  fee,  such  attorney  is 
not  entitled,  as  a  matter  of  right,  at  the 
end  of  his  year's  employment,  to  a  retaining 
fee  in  addition  to  the  fees  paid  him  for  his 
specific  services  rendered  the  corporation. 
The  agreement  by  which  the  attorney  is  to 
be  paid  a  separate  fee  for  every  8i)ecific  le- 
gal service  rendered  the  corporation  excludes 
any  implied  agreement  to  pay  him  in  addi- 
tion to  a  retaining  fee. 

We  answer  this  question  in  the  negative. 

3.  The  second  question  being  answered  in 
the  negative,  we  are  not  requested  to  answer 
the  third  question  propounded  by  the  Court 
of  Appeals. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  and  ATKINSON,  J.,  who  dissent  on  the 
ground  that  the  defense  of  the  employee  is 
so  related  to  the  property  rights  and  protec- 
tion of  the  property  of  the  corporation  that  it 
would  be  authorized  to  employ  an  attorney 
for  defending  the  employee  imder  the  circum- 
stances stated,  and,  if  the  cor];)oratioa  had 
such  authority,  the  general  manager  also 
had  it. 
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(162  Oa.  654) 

MANION  V.  YARN  et  al.    (No.  2500.) 
(Supreme  Court  of  Georgia.     Feb.  16,  1922.) 

(ByllahuM  hy  the  Court,) 

1.  Records  ^=s>9(IO)— >Gronnds  for  moving  to 
recommit  examiner's  report  In  registration 
proceedings  speoMed. 

By  section  20  of  the  Land  Begistration 
Act  (Acts  1917,  p.  108)  it  is  provided  that  any 
of  the  parties  to  the  proceeding  may,  within  20 
days  after  the  examiner's  report  is  filed,  file 
exceptions  of  law  or  of  fact  to  the  general 
findings  of  the  examiner,  and  the  judge  may 
re-refer  or  recommit  the  record  to  the  exam- 
iner "in  like  manner  as  auditor's  reports  may 
be  recommitted  in  any  equity  cause."  Within 
20  days  after  the  filing  of  the  examiner's  re- 
port, any  party  at  interest  may  move  to  recom- 
mit the  report  for  indefiniteness,  lack  of  full- 
ness, failure  to  properly  separate  and  classify 
his  findings  of  law  and  of  fact,  or  other  like 
causes.    Powell's  Land  Beg.  S  96. 

2.  Records  «=99(  10)— Exceptions  to  auditor's 
report  In  equity  applicabio  to  land  registra- 
tion preceedlngb 

"While  the  Land  Begistration  Act  is  not  an 
•equitable,  but  purely  a  statutory,  proceeding, 
it  in  express  terms  makes  the  procedure  as  to 
exceptions  to  an  auditor's  report  provided  in 
equity  applicable  to  exceptions  provided  by  the 
act  to  an  examiner's  report'*  Bird  v.  South 
Georgia  Industrial  Co.,  150  Ga.  420,  421,  104 
S.  B.  232,  283. 

3.  Referonoe  ^=»I00(4)— Exoeptlons  to  report 
should  set  forth^  refor  to,  or  attach  necessary 
evidence. 

"The  neglect  of  a  party  excepting  to  an  au- 
ditor's report  on  matters  of  fact,  or  on  matters 
of  law  dependent  for  their  decision  upon  the 
evidence,  to  set  forth,  in  connection  with  each 
exception  of  law  or  fact,  the  evidence  necessary 
to  be  considered  in  passing  thereon,  or  to  point 
out  the  same  by  appropriate  reference,  or  to 
attach  as  exhibits  to  his  exceptions  those  por- 
tions of  the  evidence  relied  on  to  support  the 
exceptions,  is  a  sufficient  reason,  in  an  equity 
case,  for  refusing  to  approve  the  exceptions 
of  fact  and  for  overruling  the  exceptions  of 
law."  McCk>rd  v.  City  of  Jackson,  135  Ga.  176 
(4),  177,  69  S.  B.  28. 

4.  Records  ^s>9(  10)— -Finding  in  registration 
proceeding  held  sufficient  finding  that  deed  was 
not  security  deed;  objections  to  findings  and 
failure  to  find  held  grountf  for  exceptions^  and 
not  mctloD  to  recommit. 

The  findings  of  the  examiner  covered  all  the 
issues  in  the  case.  In  brief  of  counsel  for  the 
plaintiff  in  error  it  is  stated  that  "the  only 
question  in  this  case  is  whether  or  not  the  deed 
made  by  Mrs.  John  Manion  to  G.  W.  Vam  on 
the  25th  day  of  September,  1917,  was  an  abso- 
lute sale."  The  examiner  found  that  '*on  Sep- 
tember 25,  1917,  Mrs.  John  Manion  [Mrs.  Biar- 


garet  Manion]  sold  to  the  applicant,  G.  W. 
Yarn,  a  one-half  undivided  interest  in  aod  to 
all  the  lots  described  in  the  applicant's  petition. 
The  examiner  finds  it  as  n  fact  that  this 
deed  is  a  deed  of  bargain  and  sale,  and  not  a 
loan  deed."  This  necessarily  amounted  to  a 
finding  that  under  all  the  evidence  the  deed  in 
question  was  a  deed  of  bargain  and  sale,  and 
not  a  security  deed.  It  was  therefore  not  er- 
ror to  overrule  a  motion  to  recommit,  based  on 
grounds  that  the  examiner  had  not  considered 
and  made  specific  ^findings  upon  portions  of  the 
evidence  which  it  is  claimed  threw  light  up- 
on the  question  at  issue,  or  upon  grounds  that 
the  examiner  made  erroneous  findings  upon  cer- 
tain phases  of  the  evidence.  Objections  of  this 
nature  should  have  been  made  by  exception, 
and  not  by  motion  to  recommit. 

5.  Appeal  and  error  ^=:»854( 2)— Where  apprev- 
al  of  exceptions  of  fact  should  have  been 
refused,  It  was  Immaterial  that  the  court  dis- 
missed them  for  another  reason. 

None  of  the  exceptions,  either  of  law  or  of 
fact,  was  framed  in  compliance  with  the  weU- 
settled  rule  of  practice  set  forth  in  the  third 
head  note;  and  this  failure  was  a  sufficient  rea- 
son to  overrule  the  exceptions  of  law  and  re- 
fuse to  approve  the  exceptions  of  fact  While 
the  trial  judge  "dismissed"  the  exceptions  of 
fact  for  another  reason,  the  right  result  was 
reached,  without  reference  to  the  correctness  of 
the  reason  given.  There  was  no  error  in  enter- 
ing the  final  judgment  in  favor  of  the  party  in 
whom  the  examiner  found  the  titie  was  vested. 

6.  Continuance  ^=»20( I)— Denial  because  of 
absence  of  counsel  held  net  abuse  of  discre- 
tion. 

There  was  no  abuse  of  discretion  in  over- 
ruling the  motion  for  a  continuance,  based  up- 
on the  absence  of  one  of  the  attorneys  for  the 
objector,  who,  it  was  claimed,  was  the  leadinir 
counsel.  This  attorney  was  in  attendance  up- 
on another  court,  and  had  not  procured  leave  of 
absence.  The  attorney  appearing  for  the  ob- 
jector was  first  employed,  and  the  objector  did 
not  make  oath  that  she  could  not  go  safely  to 
trial  without  the  servicea  of  the  absent  counsel. 
CSvil  Code  1910,  S  5718;  Whitley  v.  CJlegg,  120 
Ga.  1038,  1040,  48  S.  B.  406. 

Error  from  Superior  Gourt,  Echols  Goun- 
ty;  W.  E.  Thomas,  Judge. 

Suit  between  Margaret  Maiil<m  and  G.  W. 
Vam  and  others.  Judgment  for  the  latter» 
and  the  former  brings  error.    AfiSrmed. 

R.  A.  Hendricks  and  J.  P.  Knight,  both  of 
Nashville,  and  H.  W.  Nelson,  of  Adel,  for 
plaintiff  in  error. 

J.  B.  Hicks,  of  Statenvllle,  and  Dan  B^ 
Brace,  of  Yaldosta,  for  defendants  in  error. 

FISH,  C.  J.    Judgment  affirmed. 
All  the  Justices  concur. 
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CLARKE  et  al.  v.  LONG  et  aL     (No.  2506.) 
(Supreme  Court  of  Georgia.     Feb.  15,  1922.) 

(Sytlahu9  hy  the  Court,) 

1.  Qua  warranto  ^=»34— May  be  maintained  by 
dtizen  and  taxpayer  to  declare  ofRoe  vacant. 

Where  the  purpose  ia  to  declare  a  public 
office  vacant,  any  citizen  and  taxpayer  may  file 
a  proceeding  in  the  nature  of  quo  warranto. 

2.  Quo  warranto  ^=:>25— Membership  In  board 
of  education  Is  public  office. 

Membership  of  a  county*  board  of  education 
ia  a  public  office.  , 

3.  Schools  and  school  districts  ^s>48(2)— >Mem- 
ber  of  board  of  education  elected  from  same 
district  as  another  member  has  no  title  to 
the  office. 

The  provision  in  section  78  of  the  act  ap- 
proved August  19,  1919  (Acts  1919,  p.  288), 
relating  to  the  codification  of  the  school  laws 
of  Georgia,  that  "the  county  board  of  education 
shall  consist  of  fiye  (5)  members  as  now  pro- 
vided by  law  and  selected  by  the  grand  jury 
as  now  provided  by  law,  except  that  the  grand 
Jury  in  selecting  such  members  shall  not  select 
one  of  their  own  number  then  in  session,  nor 
shall  they  select  any  two  of  those  selected 
from  the  same  militia  district  or  locality,"  is 
mandatory,  and  the  election  of  a  member  of 
the  county  board  of  education  in  violation  of 
this  provision  creates  no  title  to  the  office  in  the 
person  thus  selected;  and  quo  warranto  pro- 
ceedings will  lie  for  the  purpose  of  declaring 
such  office  vacant 

Error  from  Superior  Ck>urt,  Mcintosh 
Goimty;  W.  W.  Sheppard,  Judge. 

Suit  by  W.  J.  Long  and  others  against  J. 
K.  Clarke,  Jr.,  and  others.  Judgment 
against  defendants,  and  they  bring  error. 
Affirmed. 

Tyson  ft  Tyson,  of  Darien,  for  plaintiffs  In 
error. 

Edwin  A.  Cohen,  of  Savannah,  for  defmid- 
ants  in  error.  '  . 


FISH,  C.  J.  On  January  18,  1921,  the  de- 
fendants in  error  presented  to  the  judge  of 
the  superior  court  of  Mcintosh  county  their 
petition  for  leave  to  file  an  information  in 
the  nature  of  quo  warranto,  and  for  a  writ 
of  quo  warranto  against  the  plaintiffs  in 
error  as  members  of  the  board  of  education 
of  the  county,  alleging  that  there  was  a  resi- 
d^it  member  of  the  board  in  the  27l8t  mi- 
litia district,  and  that  the  grand  jury  at  the 
December  term,  1920,  of  the  superior  court 
had  selected^  and  elected  the  plaintiffs  in  er- 
ror as  members  of  the  beard  of  education  to 
succeed  themselves,  and,  both  being  residents 
of  the  271st  militia  district,  the  election  was 
null  and  void;  and  petitioners  obtained  a 
rule  nisi  calling  upon  the  plaintiffs  in  error 
to  show  cause  before  the  judge*-  on  January 
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fuot  be  granted.  The  petition  alleged  that 
the  plaintiffs  in  error,  under  the  election  by 
the  grand  jury,  had  qualified  and  were  com- 
missioned and  were  discharging  the  duties 
of  their  offices  as  members  of  the  board  of 
education;  that  relators  were  citizens  and 
taxpayers  of  the  county,  and  interested  in 
the  conduct  of  the  affairs  of  the  board  of 
education,  and  fhat  certain  specified  dis- 
tricts in  the  county  were  not  represented  on 
the  board. 

The  defendants  filed  general  and  special 
demurrers  to  this  petition.  The  petitioners 
offered  certain  amendments,  one  curative  of 
the  defects  in  the  petition,  and  another  de- 
scriptive of  certain  persons  referred  to  in  the 
petition.  This  last,  amendment  was  reject- 
ed by  the  court.  The  demurrers  w^ere  over- 
ruled. After  considering  the  case  the  court 
siistained  the  application  for  quo  warranto, 
and  declared  the  offices  vacant.  The  re- 
spondents excepted. 

[1,2]  **The  writ  of  quo  warranto  may  is- 
sue to  inquire  into  the  right  of  any  person  to 
any  public  office  the  duties  of  which  he  is  In 
fact  discharging,  but  must  be  granted  at  the 
suit  of  some  person  either  claiming  the  of- 
fice or  interested  therein."  Civil  Code,  § 
5451.  A  member  of  a  county  board  of  edu- 
cation la  a  county  officer.  Stanford  v.  Lynch, 
147  Oa.  518,  94  S.  E.  1001.  The  purpose  of 
the  present  application  for  leave  to  file  pro- 
ceedings in  the  nature  of  quo  warranto  was 
to  declare  the  office  in  question  vacant:  and, 
where  such  is  the  puripose,  any  citizen  and 
taxpayer  may  file  such  a  proceeding.  Hath- 
cock  V.  McGouirk,  119  Ga.  978,  47  S.  E.  563. 
The  fact  that  the  applicants  were  citizens 
and  taxpayers  of  the  county  made  them  "in- 
terested" in  the  office,  in  the  sense  In  which 
that  word  is  used  in  the  Code  section  above 
quoted,  relating  to  the  quo  warranto.  Davis 
V.  City  Council  of  Dawson,  90  Ga.  817,  17  S. 
E.  110;   Stanford  v.  Lynch,  supra. 

[3]  That,  then,  brings  us  to  the  inquiry 
into  the  right  of  the  respondents  to  the  office 
to  which  they  had  been  elected  by  the  grand 
jury.  From  the  allegations  of  the  applica- 
tion and  the  response  it  appears  to  be  un- 
controverted  that  the  grand  jury,  so  far  as 
relates  to  the  form  of  the  proceedings,  elected 
the  respondents.  But  these  respondents 
were  residents  of  the  271st  militia  district 
and  there  was  already  on  the  board  a  resi- 
dent of  this  district  In  such  a  case,  could 
the  grand  jury  legally  elect  the  respondents 
to  the  board?  Section  78  of  an  act  entitled 
^An  act  to  codify  the  school  laws  of  the 
state  of  Georgia/'  etc,  approved  August  19, 
1919  (Acts  1919,  p.  288),  declares  that— 


''The  county  board  of  education  shall  consist 
of  five  (5)  members  as  now  provided  by  law 
and  selected  by  the  grand  jnry  as  now  provid- 
ed by  law,  except  that  the  grand  Jury  in  select- 


27,  1921,  why  the  prayers  of  relators  should  |  ing  such  members  shall  not  select  one  of  their 
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own  number  then  In  session,  nor  shall  they 
select  any  two  of  those  selected  from  the  same 
militia  district  or  locality." 

This  provision  is  mandatory;  and  an  eleo 
tion  of  two  members  of  the  county  board  of 
education  from  one  district,  and  especially 
where  the  district  already  has  a  member  on 
the  board,  falls  directly  within  the  inhibi- 
tion of  the  words,  "nor  shall  they  [the  grand 
jury]  select  any  two  from  the  same  militia 
district,"  and  the  selection  of  two  members 
of  the  board  In  violation  of  this  provision 
of  the  statute  was  void,  and  a  member  se- 
lected in  violation  of  this  provision  has  no  ti- 
tle to  the  office  to  which  he  was  thus  called. 
That  being  true,  upon  the  application  of 
parties  interested  in  the  office  as  citizens  and 
taxpayers,  for  the  writ  of  quo  warranto,  the 
writ  may  issue  for  the  purpose  of  declaring 
the  office  vacant.  The  judge  did  not  err  In 
overruling  the  demurrers  to  the  application, 
and,  the  essential  facts  being  imcontrovert- 
ed,  he  proi)erly  passed  upon  the  petition  and 
the  response  thereto,  and  held  that,  under 
the  facts  shown,  the  office  in  question  should 
be  declared  vacant. 

Judgment  affirmed. 

All  the  Justices  concur. 


(162  Ga.  666) 

DANIEL  flit  al.  v.MAYNARD  flit  al. 
(No.  2501.) 

(Supreme  Court  of  Georgia.     Feb.  6,  1922.) 

(SyUabui  hy  the  Court.) 

I.  Injunction  «=s>26(4)~Partttlon  ^=955(1)— 
Petition  Id  suit  to  establish  title  held  to  suf- 
ficiently allege  Informal  partition;  ejectment 
suits  properly  enjoined,  and  plaintiffs  re- 
quired to  set  up  rights  In  equity  to  prevent 
iHuitipiicity. 
J.  F.  Daniel,  Mrs.  Martha  L.  Wilson,  M.  B. 
Daniel,  each  separately,  and  Mrs.  Annie  John- 
son and  Frank  Sawyer  jointly,  filed  ejectment 
suits  in  Wilcox  superior  court  against  Xillie 
Mae  and  Myrtle  Maynard.  The  suit  of  each 
was  for  a  one-seventh  undivided  interest  in 
land  lot  204  of  Wilcox  county,  containing  490 
acres.  After  the  institution  tof  such  suits  the 
defendants  Lillie  Mae  Maynard  and  Myrtle 
Maynard  filed  an  equitable  petition  against  the 
plaintiffs  in  the  ejectment  suits,  and  R.  S. 
Daniel,  A.  T.  Daniel,  J.  S.  Daniel,  Olis  Crump, 
Mrs.  M.  M.  Mann,  Mrs.  L.  M.  Maynard,  and  J. 
D.  Maynard.  asking  that  such  suits  be  enjoined 
and  seeking  other  equitable  relief,  as  will  pres- 
ently be  indicated.  The  general  purport  of  the 
allegations  of  the  petition  was  as  follows:  The^ 
plaintiffs  afe  owners  in  fee  simple  of  all  the 
land  lot  204  in  the  first  district  of  Wilcox  coun- 
ty, except  a  certain  tract  containing  about  70 
acres  in  possession  of  A.  T.  Daniel,  another 
tract  containing  about  90  acres  In  the  posses- 
sion of  M.  M.  Mann,  and  another  tract  contain- 
ing about  51  acres  in  possession  of  Olis  Crump. 
The  lot  of  land  was  formerly  owned  by  Thomas 
a  Mitchell,  who  about  the  year  1880  executed 


a  deed  conyeying  the  entire  land  to  Margaret  Lb 
Daniel,  since  deceased,  for  and  during  her  nat- 
ural life,  and  after  her  death  to  her  seven 
children,  to  wit,  Martha  Ii.  Wilson,  John  F. 
Daniel,  M.  B.  Daniel,  IL  S.  Daniel,  A.  T. 
Daniel,  J.  S.  Daniel,  and  Mrs.  Lilla  Sawyer. 
The  last-named  child  predeceased  her  mother, 
and  was  herself  predeceased  by  ^  her  husband. 
There  was  no  administration  of  h*er  estate,  and 
her  sole  heirs  at  law  are  her  two  children, 
Frank  Sawyer  and  Mrs.  Annie  Johnson.  There 
was  an  informal  agreement  between  Mrs.  Mar- 
garet L.  Daniel  and  her  seven  children,  made 
prior  to  her  death,  that  a  division  of  the  land 
should  be  made  between  the  children.  The 
agreement  was  in  parol,  an4  was  carried  into 
effect,  the  land  being  divided  and  each  child 
taking  possession  of  the  part  allotted  to  him  in 
severalty,  except  one  who  took  other  property 
as  hereinafter  stated.  After  the  division  each 
child  receiving  portions  of  the  lot  in  severalty 
sold  and  received  the  proceeds  from  the  sales 
of  their  respective  allotments,  except  A.  T. 
Daniel.  An  abstract  of  mesne  conveyances  Is 
attached,  showing  warranty  deeds  from  the 
several  children,  except  that  in  one  instance 
there  was  a  judicial  sale  under  a  mortgage 
foreclosure.  The  division  of  the  land  gave  eadi 
child  70  acres  either  in  quantity  or  the  equiv- 
alent in  value,  so  as  to'  equalize  the  distriba- 
tion.  John  F.  Daniel  had  a  deed  made  direct- 
ly from  Margaret  L.  Daniel  to  J.  D.  Maynard, 
a  purchaser,  conveying  his  portion  of  the  di- 
vision. J.  S.  Daniel  sold  25  acres  of  his  por- 
tion to  one  person  and  the  balance  to  another, 
and  had  his  mother  to  make  deeds  directly  to 
the  purchasers;  one  of  them  being  Olis  Crump, 
who  is  now  in  possession.  After  the  division 
had  been  made  and  six  of  the  children  had  re- 
ceived their  allotments  in  severalty,  the  bal- 
ance of  the  lot  would  have  belonged  to  M.  B. 
Daniel,  one  of  the  plaintiffs  in  the  ejectment 
suit,  but  he  and  his  mother  desired  that  he 
have  **the  old  home  place,"  being  a  part  of  a 
different  lot;  and  in  consideration  thereof  M. 
B.  Daniel  surrendered  his  mterest  in  land  lot 
204  to  his  mother,  who  conveyed  it  to  J.  D. 
Maynard.  This  last  deed  does  not  accurately 
describe  the  land  conveyed,  but  declares  it  to 
be  the  balance  of  land  lot  204  not  appor- 
tioned to  the  other  children,  and  It  is  alleged 
that  it  was  afterwards  conveyed  to  plaintiffs. 
The  petition  further  alleges  that  the  deed  from 
Margaret  L.  Daniel  conveying  to  J.  D.  May- 
nard the  land  apportioned  to  John  F.  Daniel, 
and  made  at  the  request  of  John  F.  Daniel,  does 
not  accurately  describe  the  property,  but  that 
John  F.  Daniel  was  in  actual  possession  there- 
of, and  that  it  was  afterwards  conveyed  to 
plaintiffs.  The  plaintiffs  claim  title  to  all  of 
the  land  except  the  separate  parcels  in  pos- 
session of  A.  T.  Daniel,  M.  M.  Mann,  and  Olis 
Crump,  as  hereinbefore  stated^  under  warranty 
deeds  executed  to  them  by  Mrs.  L.  M.  Maynard 
and  J.  D.  Maynard,  who  themselves  derived 
title  either  immediately  or  remotely  from  the 
children  of  Margaret  L.  Daniel,  who  had  partic- 
ipated In  the  division  hereinbefore  mentioned. 
Other  allegations  were  that,  to  avoid  a  multi- 
plicity of  actions,  preserve  and  perpetuate  the 
facts  on  which  plaintiffs'  title  rests,  quiet  the 
title  to  the  property,  and  do  full  and  complete 
equity,  it  Is  proper  that  a  court  of  equity  take 


^S9For  oUiertsases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbwed  DlgesU  and  lad 


Ga.) 


HILTON  ▼.  ROGERS 

(111S.B.) 


33 


jurisdiction  of  the  entire  matter,  enjoin  the 
plaintiffs  in  the  ejectment  suits,  and  compel 
them  to  assert  in  this  suit  such  rights  as  they 
may  have  in  the  property.  The  prayers  were: 
(a)  That  each  of  the  plaintiffs  in  the  eject- 
ment suit  he  enjoined  from  prosecuting  such 
suits,  and  be  required  to  plead  in  the  present 
suit.  (b)  That  Mrs.  Maim,  J.  S.  Daniel, 
A.  T.  Daniel,  and  Oils  Crump  be  required  to 
come  into  court  and  set  up  such  title  in  the 
property  as  they  have,  (c)  That,  in  the  event 
it  should  be  found  there  was  no  formal  division, 
title  be  decreed  in  petitioners  to  all  the  land 
received  by  Lilla  Sawyer,  Martha  L.  Wilson, 
John  F.  Daniel,  and  all  that  was  received  by  J. 
S.  Daniel  except  that  part  which  passed  to 
Olis  Crump,  (d)  That  J.  D.  Maynard  and 
Mrs.  L.  M.  Maynard,  as  immediate  grantors  to 
plaintiffs  and  warrantors  of  their  title,  be 
bound  by  whatever  decree  should  be  made  in 
the  case,  (e)  That  it  be  decreed  that  R.  S. 
Daniel  has  no  further  interest  in  the  property, 
(f)  That  process  issue,  requiring  all  the  de- 
fendants to  answer  the  complaint.  A  demur- 
rer was  filed  by  John  F.  Daniel,  Mrs.  Martha  L. 
Wilson,  M.  B.  Daniel,  B.  S.  Daniel,  A.  T.  Dan- 
iel, Frank  Sawyer,  and  Mrs.  Annie  Johnson; 
the  demurrer  being  both  general  and  special. 
Sonae  of  the  grounds  of  the  demurrer  were  sus- 
tained by  an  order  striking  certain  portions  of 
the  petition,  and  others  were  overruled.  The 
defendants  excepted  to  the  judgment  in  so  far 
as  it  overruled  any  of  the  grounds  of  the  de- 
murrer.   Held: 

On  the  basis  of  an  informal  division  among 
the  children  made  by  Margaret  L*.  Daniel  and 
acceptance  by  the  children  of  the  portions  of 
the  land  allotted  to  them  in  severalty,  and  en- 
ioyment  and  subsequent  disposition  thereof  by 
them,  some  of  the  property  finally  passing  by 
mesne  conveyances  to  the  plaintiffs  and  other 
parts  of  it  to  some  of  the  defendants,  the  alle- 
gations of  the  petition  were  sufficient  to  state 
a  cause  of  action.  Dixon  v.  Patterson,  135 
6a.  183,  69  S.  E.  21;  Reed  v.  Matbewson,  146 
6a.  819,  92  a  E.  632,  and  cases  cited.  And  in- 
asmuch as  the  plaintiffs  in  the  ejectment  suits, 
suing  for  undivided  interests  in  the  land,  were 
alleged  to  have  participated  in  the  division  of 
the  land  and  accepted  the  portions  allotted  to 
tbem  in  severalty,  the  allegations  of  the  peti- 
tion (in  order  to  avoid  a  multiplicity  of  actions) 
-vere  a  sufficient  basis  for  an  injunction  against 
the  further  prosecution  of  the  common-law 
suits,  and  for  an  order  requiring  the  plaintiffs 
in  such  suits  to  set  up  their  rights  in  the  eq- 
uitable suit     Civ.  Code  1910,  §  5469,  subd.  2. 

2.  Action  e=:>50(ia)— Qui0tino  title  <d=»30<l) 
—No  mlaioinder  of  causes  or  parties  in  suit 
to  detericlne  title  to  land  Informally  parti- 
tioned. 

As  the  children  of  Margaret  L.  Daniel  were 
tenants  in  remainder  as  to  the  whole  lot,  as 
their  shares  in  the  land  were  transmitted  in 
severalty  by  mesne  conveyances  until  title  to 
some  portions  thereof  vested  in  plaintiffs,  and 
aD  of  the  defendants  are  now  interested  either 
aa  owner  of  some  part  of  the  land  or  as  war- 
rantor of  the  title  to  some  part  of  it,  and  the 
objects  of  the  suit  include  quieting  the  title 
to  the  several  portions  by  decreeing  it  to  be 
in   the  parties  to  whom.it  rightfully  belongs, 


there  was  no  misjoinder  of  parties  defendant 
or  improper  joinder  of  causes  of  action. 

3.  Qnietlng  title  «e8>30(3)— In  suit  to  establish 
title  to  land  Informally  partitioned,  legal  rep- 
resentative of  former  life  tenant  not  neces- 
sary party. 

The  petition  did  not  seek  reformation  of  any 
deed  executed  by  Margaret  L.  Daniel,  and  a 
legal  representative  of  her  estate  was  not  a 
necessary  party  defendant. 

4.  Foregoing  rulings  sufBoient 

The  foregoing  rulings  sufficiently  deal  with 
all  of  the  grounds  of  demurrer  which  were  over- 
ruled by  the  trial  court. 

Error  from  Superior  Court,  Wilcox  County; 
O.  T.  Gower,  Judge. 

Suit  by  li.  M.  Maynard  and  another  against 
J.  F.  Daniel  and  others.  Judgment  overrul- 
ing certain  grounds  of  demurrer,  and  de- 
fendants bring  error.    Affirmed. 

Crum  &  Jones,  of  Cordele,  and  Eldrldge 
Cutts,  of  Fitzgerald,  for  plaintiffs  in  err<xc. 

M.  B.  Cannon  and  Hal  Lawson,  both  of 
Abbeville,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  afBrmed.  All 
the  Justices  concur. 


(152  Qa.  6&8) 
HILTON  V.  ROGERS.    (No.  2504.) 

(Supreme  Court  of  Georgia.    Feb.  16,  1922.) 

fSyllahus  hy  the  Court,) 

I.  Set-off  and  counterclaim  ^=:»35(2)— Injuno- 
tlon  ^=926(8)^Damage8  ex  delicto  cannot  be 
set  off  against  cause  of  action  ex  contractu, 
but  may  be  set  off  In  equity;  party  having 
equitable  set-off  may  enjoin  common-law  ac- 
tion and  have  entire  controversy  determined 
in  equity. 

Mrs.  Edward  Hilton  instituted  an  equitable 
action  against  Sarab  Rogers.  Tbe  petition  as 
amended  alleged  that  Sarah.  Bogers  had  sued 
plaintifiE,  in  tbe  municipal  court  of  the  city  of 
Macon,  for  certain  wages  due  her  as  cook,  and 
that  the  defendant  who  was  insolvent  had- 
stolen  from  her  specified  articles  of  the  value 
of  $53;  that  plaintiff  had  demanded  the  return 
of  the  goods,  which  was  refused;  that  plaintiff 
desired  to  plead  her  demand  as  a  set-off  in  the 
action  for  wages,  but,  being  based  on  tort,  such 
plea  could  not  be  urged  in  a  court  of  law.  The 
prayers  as  amended  were:  (a)  That  the  suit 
pending  in  the  municipal  court  be  enjoined, 
and  that  the  plaintiff  therein  be  ordered  to  set 
up  her  demands  in  the  equitable  suit,  (b)  That 
plaintiff  be  allowed  to  recover  **her  property* 
stolen  by  the  defendant,  and  that  her  set-off 
be  allowed."  The  judge  overruled  certain 
grounds  of  special  demurrer,  and  dismissed  the 
petition  on  general  demurrer  alone.  The  plain- 
tiff excepted.  EM:  ''Damages  arising  ex  de- 
licto cannot  be  set  off  against  a  ^anse  of  action 
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arising  ez  contractu,  but  a  defendant  sued  at 
law  upon  a  cause  of  action  arising  ez  contractu 
may,  in  equity,  set  off  damages  arising  ez  de* 
licto,  when  the  plaintiff  is  insolvent  or  a  non- 
resident. And  if  the  plaintiff*s  suit  is  pending 
in  a  city  court,  the  defendant,  in  order  to  avail 
himself  of  such  right  of  equitable  set-off,  may 
apply  to  the  superior  court,  as  a  court  of  equi- 
ty, to  enjoin  the  common-law  proceeding  in  the 
city  court  and  take  jurisdiction  of  the  entire 
controversy  between  the  parties  and  make  a 
decree  doing  complete  justice  between  them." 
Arnold  v.  Carter,  125  Ga.  819-^25,  54  S.  E. 
177,  179;  Hecht  v.  Snook,  114  Ga.  921,  41  S. 
E.  74;  Ray  v.  Anderson,  119  Ga.  926,  47  S.  E. 
205. 

2.  Action  ^=s>2a— Injured  party  may  waive  tort 
if  property  converted  into  money,  but  not  oth- 
erwise. 

Where  one  wrongfully  takes  the  personal 
property  of  another  and  converts  it  into  money, 
the  latter  has  a  right  of  action  ez  delicto  for 
the  wrong  done  him,  though  he  is  not  restricted 
to  that  form  of  action,  but  may  as  a  general 
rule  waive  the  tort  and  sue  in  assumpsit  as 
for  money  had  and  received  to  his  use.  If 
the  wrongdoer  after  taking  the  property  con- 
verts the  same  to  his  own  use  in  some  other 
manner  than  by  a  sale,  and  does  not  receive  any 
money  therefor,  the  owner  has  a  right  of  ac- 
tion ez  delicto  against  such  wrongdoer,  and  is 
restricted  to  this  form  of  action.  Civ.  Code, 
{  4407;  Cragg  v.  Arendale,  113  Ga.  181  (3,4), 
38  S.  B.  899. 

3.  Injunetion  ^=s>26  (8) -^Relief  against  action 
at  law  improperly  deniefl  on  ground  that 
plaintiff  could  waive  tort  and  counterclaim  at 
law. 

Whether  or  not  it  would  be  proper  to  re- 
fuse to  entertain  a  suit  for  injunction  and  oth- 
er relief  where  the  plaintiff  seeks  to  set  off  his 
demand  founded  on  tort  against  a  demand  aris- 
ing in  contract,  because  the  plaintiff  might  have 
an  election  to  waive  the  tort  and  sue  on  the 
contract,  it  would  not  be  proper  to  refuse  the 
injunction  and  other  equitable  relief  in  this  case 
where  it  is  not  alleged  that  the  articles  stolen 
were  sold  or  otherwise  converted  into  money. 

4.  Dismissal  of  petition  held  error. 

Applying  the  principles  above  stated,  the 
trial  court  erred  in  dismissing  the  petition  on 
general  demurrer. 


Error  from  Superior  Court,  Bibb  County; 
Malcolm  ID.  Jones,  Judge. 

Suit  by  Mrs.  Edward  Hilton  against  Sarah 
Bogers.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Beversed. 

E.  W.  Maynard,  of  Macon,  for  plaintiff  in 
error. 

C.  H.  Hall,  of  Macon,  for  defendant  in 
error. 


ATKINSON,  J.    Judgment  reversed*    All 
the  Justices  concur. 


(152  Ga.  721> 

RIMES  V.  RIMES.    (No.  2384.) 

(Supreme  Court  of  Georgia.     Feb.  18,  1922.) 

(Sylldbua  by  the  Court.) 

Speolflo  performanoe  ($=»68,  114(1)— Not  gen- 
erally decreed  of  contracts  relatino  to  per- 
sonalty; allegations  of  petition  held  not  to 
require  speciflo  performance  of  oontract  to 
sell  stock. 

As  a  general  rule,  equity  will  not  decree 
specific  performance  of  contracts  relating  to 
personal  property.  In  order  to  sustain  a  bill 
for  the  specific  performance  of  such  a  contract, 
it  is  necessary  to  allege  some  good  reason  in 
equity  and  good  conscience  to  take  the  case  out 
of  the  general  rule.  The  allegations  of  the 
petition  do  not  take  this  case  out  of  the  gen- 
eral rule,  and  the  court  did  not  err  in  dismfss- 
ing  the  petition  on  general  demurrer. 

Error  from  Superior  Court,  (ybatUam 
County;  P,   W.  Meldrim,  Judge. 

Action  by  B.  D.  Blmes  against  T.  T. 
Bimes.  Judgment  for  defendant  on  demur- 
rer, and  plaintiff  brings  error.    Affirmed* 

Melville  Price,  of  liudowici,  for  plaintiff 
in  error. 

Seabrook  &  Kennedy,  of  Savannah,  for 
defendant  in  error. 

FISH,  C.  J.  PlaintilTs  petition  sought  to 
have  specific  performance  of  a  written  con- 
tract of  sale  by  defendant  to  plaintiff  of 
25  shares  of  the  corporate  stock  of  the  Citi- 
zens' Bank  of  LudowicL  Defendant  de- 
murred generally  and  specially.  The  gen- 
eral demurrer  was  sustained,  and  plaintiff 
excepted. 

No  special  value  is  attached  to  particular 
shares  of  stock  in  a  corporation  over  other 
like  shares.  G^enerally  damages  at  law  are 
considered  adequate  to  enable  the  plaintiff 
to  procure  stock  in  the  open  market,  equiv- 
alent to  that  which  he  is  entitled  to  re- 
ceive under  his  contract.  25  B.  C.  L.  298, 
and  cases  cited  in  notes  11  and  12.  It  is 
not  alleged  in  the  petition  here  that  defend- 
ant is  insolvent,  or  that  the  value  of  the 
stock  is  uncertain.  The  ground  upon  which 
the  jurisdiction  of  equity  is  invoked  in  this 
case  is  said  to  arise  from  the  peculiar  value 
which  the  stock  has  under  the  special  cir- 
cumstances of  the  case,  by  reason  of  which 
plaintiff's  right  to  recover  damages  would 
not  constitute  an  adequate  remedy  at  law. 
The  special  circumstances  relied  on  are  that 
plaintiff  contracted  to  buy  the  stock  for  the 
purpose  of  securing  to  himself  the  control 
of  the  corporation,  and  that,  acting  upon 
his  contract  with  defendant,  plaintiff  pur- 
chased and  paid  fuU  value  for  other  large 
blocks  of  stock  in  the  corporation,  with  the 
knowledge  of  defendant.  While  the  con- 
tract, made  for  the  avowed  purpose  of  se- 
curing to  plaintiff  the  control  of  the  corpo- 
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ration,  which  purpose  was  known  to  de- 
fendant at  the  time,  is  not  illegal  (see  Cen- 
tral Ry.  Co.  V.  Central  Trust  Co.,  135  Ga. 
472  [2],  69  S.  B.  708),  it  has  been  held  that 
it  is  contrary  to  well-established  equitable 
principles  to  grant  relief  for  such  purpose. 
<Clowes  V.  MiUer,  74  Conn.  287,  50  AU.  728 ; 
see,  also,  Ryan  v.  McLane,  91  Md.  175,  46 
AtL  340;  50  L.  R.  A.  614,  80  Am.  St.  Rep. 
438).  There  are  cases  to  the  contrary.  See 
Sherman  y.  Herr,  220  Pa.  420,  69  Atl.  899; 
Schmidt  V.  Pritchard.  135  Iowa.  240,  112  N. 
W.  801 ;  Sherwood  v.  Wallin,  1  CaL  Aw>.  532, 
82  Pac.  566.  It  is  generally  held  that  spe- 
cific performance  of  a  contract  for  the  sale 
of  corporate  stock  will  be  decreed  where  the 
stock  has  some  peculiar  yalue  to  the  plain- 
tiff, or  where  the  value  of  the  stock  is  un- 
certain, or  the  stock  cannot  be  obtained  else- 
where. Hubbard  v.  George,  81  W.  Va.  538, 
94  S.  E.  974,  L.  R.  A.  1918C,  835,  and  cases 
cited  in  note;  Morgan  v.  Bartlett,  75  W. 
Va.  293,  83  S.  E.  1001.  L.  R  A.  1915D,  300, 
and  cases  cited  in  note;  Hogg  v.  McGuffin, 
07  W.  Va.  456,  68  S.  B.  41,  31  L.  B.  A.  (N.  S.) 
491,  and  cases  cited  in  note. 

The  plaintiff  in  this  case  does  not  af- 
firmatively allege  that  he  cannot  obtain  oth- 
er shares  of  the  stock  in  the  open  market. 
His  allegation  is  "that  he  has  been  out  and 
tried  to  buy  stock  in  said  bank  to  replace 
that  of  the  said  Ttoy  F.  Rimes,  but  en- 
tirely failed  to  buy  same;  that  petitioner 
<oannot  buy  same."  But  he  also  avers  that 
defendant's  purpose  in  refusing  to  complete 
the  sale  and  transfer  of  the  stock  is  to  com- 
pel plaintiff  to  pay  an  unreasonable  price 
foif  the  stock.  The  farther  allegation  is 
made  that  defendant  and  another  stock- 
holder in  the  corporation  are  acting  to- 
gether for  this  purpose.  In  the  absence  of  a 
direct  and  unequivocal  allegation  that  the 
stock  could  not  be  purchased  in  the  open 
market,  or  that  the  value  of  the  stock  was 
not  easily  ascertainable,  or  other  good  cause, 
equity  will  not  enforce  specific  performance 
of  the  contract  against  the  solvent  defend- 
ant upon  the  sole  ground  that  the  contract 
was  made  to  enable  plaintiff  to  secure  to 
himself  control  of  the  cori;k>ration. 

It  is  true  that  the  petition  alleges  that 
plaintiff,  if  allowed  to  have  the  stock,  will 
greatly  increase  Its  value  by  increasing  the 
earnings  of  the  bank,  and  that  his  damages 
in  this  regard  cannot  be  ascertained  if  he 
Is  not  granted  the  relief  prayed.  It  is  clear 
that  plaintiff  does  not  heVe  intend  to  allege 
that  the  stock  has  a  special  or  i)eculiar  val- 
ue. The  element  of  value  here  asserted  is 
not  inherent  in  the  particular  stock  itself. 
The  exx)ected  profits  and  benefits  to  be  de- 
rived from  the  control  of  the  corporation 
by  plaintiff  are  quite  too  remote  and  contin- 
gent to  authorize  the  relief  prayed.    The  al- 


legations of  the  petition  do  not  take  the  case 
out  of  the  general  rule  stated  in  Carolee 
V.  Handelis,  103  6a.  299,  29  S.  B.  935,  stat- 
ed in  the  headnote;  and  the  court  did  not 
err  in  dismissing  the  petition  on  general 
demurrer. 

Judgment  affirmed. 

All  the  Justices  concur. 


(162  Ga.  693) 

EMPIRE  COTTON  OIL  CO.  v.  TAYLOR. 

(No.  2534.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1922.) 

(Sylldbut  ly  the  Court,) 

Appeal  and  error  iS=»267(l)»Writ  dismissed 
when  bill  of  exceptions  does  not  assign  error 
on  final  tfeoree;  assignment  of  error  on  rul- 
ing sustaining  demurrer  to  amendment  In- 
sufficient. 

"Although  the  bill  of  exceptions  specifically 
assigns  error  upon  rulings  made  during  the 
progress  of  the  case  in  the  trial  court,  and 
recites  the  rendition  of  a  final  decree,  and  spec- 
ifies that  decree  as  a  part  of  the  record  to  be 
transmitted,  yet  if  it  contains  no  assignment  of 
error  on  the  final  decree,  the  writ  of  error  must 
be  dismissed.  The  final  decree  must  be  ex- 
cepted to,  in  order  to  obtain  consideration  of 
exceptions  to  rulings  preceding  it"  Winder 
Lumber  Co.  t.  Washington  Brick  Co.,  149  Ga 
215,  99  S.  E.  863.  Accordingly,  where  on  the 
call  of  the  case  in  this  court  the  defendant  in 
error  mores  to  dismiss  the  bill  of  exceptions, 
on  the  ground  that  there  is  no  assignment  of 
error  upon  the  final  judgment  rendered  in  the 
case,  although  it  recites  and  shows  that  a  final 
iudfouent  was  rendered,  and  where  upon  an 
inspection  of  the  bill  of  exceptions  it  appear? 
that  the  only  exception  is  to  the  judgment  of 
the  court  below  sustaining  a  demurrer  to  an 
amendment  in  aid  of  the  levy  In  the  case,  and 
exceptions  pendente  lite  to  such  ruling  wei^ 
certified  and  ordered  filed  as  a  part  of  the 
record  in  the  case,  an  assignment  of  error 
merely  upon  such  ruling  made  during  the  prog- 
ress of  the  tritd  is  not  an  exception  to  the 
final  judgment,  and  therefore,  under  the  fore- 
going ruling,  the  motion  to  dismiss  must  be 
sustained. 

EJrror  from   Superior  Court,  Tftliafeirro 
County;    B.  T.  Shurley,  Jud^ 

Action  between  the  Bhnpire  Cotton  Oil  Com- 
pany and  J.  B.  Taylor.  Judgment  for  the 
latter,  and  the  former  brings  error.  Writ  of 
error  dismissed. 

J.  A.  Mitchell,  of  Oawfordville,  for  plain- 
tiff in  error. 

Alvin  6.  Golucke,  of  CrawfordvUle,  for  de- 
fendant in  error. 

ATKINSON,  J.  Writ  of  error  dismissed 
All  the  Justices  concur. 
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STOKES  et  al.  v.  HUMPHRIES  et  al. 
(No.  2516.) 

(Supreme  Court  o£  Georgia.    Feb.  15,  1922.) 

fBvUaltu  hy  the  Court.) 

Evidence  ^=s>40l— -Reformatian  of  iRstrttmonts 
^=1920,  36(1)— One  giving   note  and  talcing 
bond  for  title   t^nnot   contradict  the   bond 
without   showing   fraud   or  mlatake;    fraud 
whioh  will  be  relieved  agalnat  must  be  fraud 
preventing    reading    of   written    instrument; 
partnership    negotiations   held   not   to    have 
reached  point  where  oonfldentlal  relations  ex- 
cused failure  of  diligence  in  signing  agree- 
ments; petition  held  not  to  show  diligence  In 
ascertaining  terms  of  the  writing. 
The  court  did  not  err  in  sustaining  a  gen- 
eral demurrer  to  the  petition,  it  appearing  that 
the    plaintiflE    was    not    entitled    to   the    relief 
sought,  because  he  was  bound  by. the  terms  of 
a  written  instrument,  and  was  not  entitled  to 
be  relieved  of  the  effecU  of  such  written  in- 
strument under  the  facts  alleged  in  the  peti- 
tion. 


Error  from  Superior  Court,  Twiggs  CJoun- 
ty ;  J.  K  Kent,  Judge. 

Suit  by  W.  C.  Stokes  and  others  against 
C.  O.  Humphries  and  others.  Judgment  for 
defendants  on  demurrer,  and  plaintiffs  bring 
error.    Affirmed. 

The  essential  facts  alleged  in  the  petition 
brought  by  Stokes  against  Humphries  and 
Waters  are  as  follows:    Stokes  held  an  op- 
tion on  a  tract  of  land  belonging  to  the  Na- 
piers  for  ^0,000.    Stokes  found  a  party  wiU- 
Ing  to  pay  $38,000  for  the  land,  and  was 
about  to  consummate  a  sale  to  him  whereby 
he  would  realize  a  profit   of  some  $8,000, 
when  Humphries  advised  him  that  the  land 
with  its  valuable  timber  was  worth  much 
more  than   that  amount;   that  the  timber 
alone  was  worth  $45,000  above  the  cost  of 
cutting,  sawing  and  marketing.    Stokes  knew 
Humphries  to  be  a  man  of  wide  experience 
in  the  pawmill  and  lumber  business.    Hum- 
phries proposed  to  Stokes  to  finance  the  prop- 
osition, offering  to  put  in  the  money  neces- 
sary to  purchase  the  land  from  the  Napiers. 
The  Napiers  were  willing  to  accept  $28,500, 
$10,000  to  be  in  cash  and  the  balance  in  two 
annual  payments  of  $9,260  each.    Humphries 
proposed  to  make  the  first  cash  payment,  and 
to  put  in  active  diarge  of  cutting  and  sawtog 
the  timber  one  Waters,  who  was  an  expert 
sawmiU  man;  that  the  three,  Stokes,  Hum- 
phries, and  Waters  would  own  each  a  one- 
third  Interest  in  the  land ;  Humphries  to  re- 
imburse himself  for  all  sums  paid  to  the  Na- 
piers from  the  sale  of  lumber  obtained  from 
the  land;  when  fuUy  rehnbursed  for  such 
payments,  the  land  would  then  belwg  Jointly 
to   Stokes,   Humphries,   and  Waters.    Hum- 
phries advanced  the  cash  payment  of  $10,000 


to  the  Napiers ;  whereupon  the  latter  execut- 
ed their  warranty  deed  to  Stokes.     Stokea 
executed  two  promissory  notes  for  $9,250  each 
in  favor  of  the  Nailers,  for  the  balance  of 
the  purchase  price  of  the  land,  payable  on 
October  4,  1920,  and  October  4,  1921,  respec- 
tively.   To  secure  the  payment  of  these  notes 
Stokes  executed  his  deed  to  the  land,  convey- 
ing the  same   to   the  Napiers.    Humphries 
then  advising  Stokes  that  the  proper  thing  to 
do  was  for  Stokes  to  execute  a  deed  to  him 
for  the  land,  this  was  done,  Stokes  at  the 
same  time  executing  his  promissory  note  to 
Humphries  for  $9,250,  and  expecting  to  re- 
ceive from  Humphries  a  paper  embodying  the 
agreement  and  understanding  of  the  parties. 
Whereupon   Humphries   procured   a   named 
lawyer,  in  whom  petitioner  had  the  utmost 
confidence,  to  draw  the  necessary  paper,  pe- 
titioner   also    having   great    confidence    in 
Humphries,  and  believing  that,  on  aocoimt  of 
their  partnership  and  confidential  relations, 
Humphries  would  correctly  Inform  the  attor- 
ney who  was  to  draw  the  paper  as  to  the 
trade.    The  paper  thus  drawn  and  executed 
by  Humphries  was  a  bond  for  title,  in  which 
Humphries  obligated   himself  to  convey  to 
Stokes  a  one-third  undivided  interest  in  the 
land  upon  the  payment  by  Stokes  of  the  two 
outstanding  promissory  notes  given  to  the 
Napiers  for  $9,250  each,  and  the  note  given 
by  Stokes  to  Humphries  for  $9,250.     Stokes 
received  from  Humphries  this  bond  for  title, 
but  did  not  read  the  same,  supposing  that  It 
was  a  paper  so  drawn  as  to  speak  the  agree- 
ment and  understanding  of  the  parties,  to 
wit,  that  Humphries  and  Waters  would  be- 
gin promptly  (this  was  in  the  fall  of  1919)  to 
place  sawmills  upon  the  land  and  proceed  to 
convert  the  timber  into  lumber  and  sell  the 
same,  which  at  that  time  was  very  valuable. 
and,  when  a  sufllcient  quantity  was  sold  to 
reimburse  Humphries,  not  only  for  the  cost 
of  cutting,  sawing,  and  marketing  the  same, 
but  to  pay  off  all  indebtedness  against  the 
land,  Humphries  would  then  convoy  to  peti- 
tioner a  one-third  undivided  interest  In  the 
land.    Petitioner  alleges  that  there  was  delay 
In  placing  sawmills  on  the  land,  althou^  he 
urged  Humphries  and   Waters  to  carry   out 
their  promise  in  this  respect    At  that  time 
lumber  was  bringhig  high  prices,   and  the 
delay  was  resulting  in  loss  to  petitioner.    Be- 
coming impatient  with  Humphries  and  Wa- 
ters on  account  of  the  slow  progress  being 
made   in    cutting   and   sawing   the    timber, 
Stokes  examined  his  bond  for  title,  and  f omwl 
that  the  stipulation  contained  therein  was  to 
the  effect  that,  upon  the  payment  by  Stokes 
of  all  outstanding  indebtedness  against  the 
land,  consisthag  of  the  three  promissory  notes 
aggregating  $27,750,  a  one-third   undivided 
interest  in  the  land  would  be  conveyed  to 
him  by  Humphries.    Whereupon  Stokes,  set- 
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ting  forth  these  facts,  alleged  that  the  bond 
for  title  did  QOt  speak  the  understanding  be- 
tween him  and  the  defendants,  and  that  the 
same  was  a  fraud  perpetrated  upon  him,  and 
he  prayed  that  the  notes  which  he  had  exe- 
cuted be  surrendered  and  canceled,  that  H\im- 
phries  be  required  to  perform  his  obligation  as 
to  sawing  the  timber  on  the  land  at  his  own 
expense;  for  an  accounting  for  all  lumber 
sold  and  the  expenses  incident  to  cutting, 
sawing,  and  selling  same,  and  for  other  re- 
lief. The  defendants  filed  general  and  spe- 
cial demurrers,  which  were  sustained  by  the 
court,  and  the  petition  was  dismissed.  To 
this  ruling  the  petitioner  excepted. 

Jordan  &  Moore  and  Walter  De  Fore,  all 
of  Macon,  for  plaintiffs  In  error. 

John  R.  L.  Smith  and  Grady  G.  Harris, 
both  of  Macon,  and  R.  A.  Harrison,  of  Jef- 
fersonvUle,  for  defendants  In  error. 

FISH,  O.  J.  (after  stathig  the  facts  as 
above).  The  note  which  was  executed  by 
Stokes,  the  plaintiff  In  error,  to  Humphries 
for  $10,000,  and  the  bond  for  title  which 
Humphries  then  executed,  and  delivered  to 
Stokes,  taken  together,  constituted  a  single 
contract  in  writing.  While  Stokes  did  not 
sign  the  bond  for  title,  he  did  sign  the  note; 
and,  before  he  could  have  the  right  to  submit 
oral  evidence  to  vary  or  contradict  the  terms 
of  the  contract  as  contained  in  the  writing, 
it  would  be  necessary  for  him  to  show  that 
the  contract  was  obtained  by  fraud  or  exe- 
cuted by  mistake  rellevable  in  equity.  The 
two  papers  constituting  one  written  contract, 
the  maker  of  the  note,  who  was  the  obligee 
in  the  bond,  could  not  vary  or  contradict  the 
terms  of  the  bond  so  as  to  enlarge  his  rights 
or  diminish  his  liabUities  without  showing 
fraud  upon  the  part  of  the  maker  of  the  bond 
and  the  payee  in  the  note  in  obtaining  the 
signature  to  the  note  and  the  acceptance  of 
the  bond.  And,  according  to  the  repeated 
rulings  of  this  court,  the  fraud  which  would 
relieve  a  party  who  can  read,  uiider  the  dr- 
comstances  set  forth  in  the  i)etltlon,  must  be 
fraud  which  prevents  him  from  reading. 

**Bqnlty  will  not  reform  a  written  coatract 
because  of  mistake  as  to  the  contents  of  the 
writiBg  on  the  part  of  the  complaining  party 
(who  was  able  to  read),  and  fraud  of  the  other 
party  which  consists  only  in  making  false  rep- 
resentations as  to  such  contents,  on  which  the 
complaining  party  relied  as  true  because  of 
confidence  in  the  party  making  them,  no  fidu- 
ciary or  confidential  relation  existing  between 
the  parties,  and  no  sufficient  excuse  appearing 
why  the  complaining  party  did  not  read  the 
contract.**  Weaver  v.  Roberson,  134  Ga.  149, 
67  S.  B.  662. 

There  Is  no  merit  In  the  contention*  that 
Humphries  and  Stokes   were  partners,  and 


that  because  of  that  fact  sudi  confidential 
relations  existed  between  them  as  would  re- 
lieve the  complainant  of  the  effects  of  his 
negligence  in  acquainting  himself  with  the 
terms  of  the  contract  for  the  sale  and  con- 
veyance of  this  land.  The  establishment  of 
the  contention  of  the  plaintiff  In  error  as  to 
this  question  depends  upon  the  effect  of  his 
effoBts  to  eliminate  the  written  contract  so 
as  to  permit  him  to  enter  upon  a  considera- 
tion of  prior  negotiations  which  resulted  in 
the  written  contract.  If  those  prldr  negotia- 
tions had  resulted  in  a  written  contract  em- 
bodying what  the  plaintiff  in  error  now  con- 
tends was  the  real  understanding  between 
the  parties,  there  might  have  been  something 
in  the  contention  that  such  confidential  rela« 
tions  existed  between  them  as  would  have 
excused  him  for  relying  upon  statements 
made  In  the  conduct  of  the  business,  and  that 
would  have  justified  him  in  expecting  from 
Humphries  the  observance  of  that  good 
faith  which  one  partner  owes  to  another. 
But  when  this  transaction  was  made  the  two 
parties  had  not  progressed  to  that  extent  In 
the  formation  of  a  partnership  which  would 
excuse  either  one  of  them  for  falling  to  exer- 
cise the  ordinary  diligence  of  business  men 
in  the  signing  of  written  Instruments  em- 
bodying the  evidence  of  a  consummation  of 
negotiations  leading  up  to  an  important  bus- 
iness transaction.  If  the  bond  for  tittle  in 
this  case  contained  a  mistake,  or  if  the 
plaintiff  in  error  was  in  ignorance  of  its 
terms,  or  If  it  contained  terms  which  ena- 
bled the  obligor  in  the  bond  to  perpetrate  an 
actual  fraud,  the  mistake  or  fraud  would 
have  been  apparent  to  one  of  ordinary  intel- 
ligence upon  a  reading  of  the  paper ;  but  the 
plaintiff  In  error  did  not  read  it,  it  seems, 
and  even  alleges  that  he  did  not  give  it  se- 
rious consideration.  And,  so  far  as  appears 
from  this  petition,  the  complainant  let  a  con- 
siderable time  elapse  before  carefully  consid- 
ering the  paper  and  ascertaining  its  con- 
tents ;  Just  how  long  a  period  of  time  he  let 
elapse  the  pleader  does  not  show-— certainly 
does  not  show  that  he  exercised  any  diligence 
in  ascertaining  the  cont^ts  of  the  writing. 
It  may  be  that  the  case  is  a  hard  one  under 
the  facts  alleged,  which  are  to  be  taken  as 
true  upon  demurrer;  but  that  does  not  au- 
thorize the  court  of  equity  to  grant  relief  to 
one  who  failed  entirely  to  exercise  the  dili- 
gence and  prudence  imposed  by  law  upon  one 
who  seeks  equitable  relief. 

It  follows  from  what  we  have  said  that  the 
Judgment  sustaining  the  demurrer  and  dis- 
missing the  case  must  be  aflrmed. 

Judgment  affirmed. 

All  the  Justices  concur;  ATKINSON,  J^ 
In  the  Judgment 
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BOWERS  V.  HANKS.    (No.  2515.) 
(Supreme  Court  of  Georgia.    Feb.  16»  1922.) 

(ByUabus  by  the  Court,) 

1.  Counties  ^=>2M/2~Have  only  such  powers 
as  are  given  by  some  legislative  act. 

Neither  the  counties  of  this  state  cor  their 
officers  can  do  any  act,  make  any  contract,  or 
incur  any  liability  not  authorized  by  some  leg- 
islative act  applicable  thereto. 

■ 

2.  Counties  «9==>II4— County  board  held  with- 
out power  to  employ  county  demonstration 
agent. 

The  board  of  commissioners  of  roads  and 
A  e venues  of  the  county  of  FlQyd  is  without 
authority  to  employ  a  county  demonstration 
agent  and  to  pay  his  salary  out  of  the  funds  of 
said  county;  there  being  no  statute  of  this 
state  authorizing  such  employment  and  ex- 
penditure. 

3.  Counties  ^=»I92— -Legislature  may  authorize 
employment  of  county  demonstration  agent. 

Under  the  Constitution  of  this  state  the 
Legislature  has  authority  to  authorize  the  coun- 
ties thereof  to  employ  county  demonstration 
agents,  and  to  pay  their  salaries  from  funds  to 
be  raised  by  county  taxation. 

4.  Counties  ^=»63  —  No  authority  to  employ 
oounty  demonstration  agent  under  act  relat- 
ing to  boards  of  health. 

The  record  in  this  case  failing  to  disclose 
that  the  act  of  1914,  giving  to  the  county  board 
of  health  fuU  power  to  adopt  all  such  rules 
and  regulations,  not  inconsistent  with  the  Con- 
stitutions of  this  state  and  of  the  United  States, 
for  the  protection  of  the  health  of  their  respec- 
tive counties,  had  been  recommended  by  two 
successive  grand  juries  of  Floyd  county,  and, 
the  record  further  failing  to  disclose  that,  if 
said  act  had  been  so  recommended  and  rules 
and  regulations  prescribed,  such  rules  and  reg- 
ulations authorize  the  employment  of  county 
demonstration  agents,  the  contract  in  this  case 
cannot  be  sustained  under  this  act. 

Error  from  Superior  Court,  Floyd  Oounty ; 
Moses  Wright,  Judge. 

Mandamus  by  W.  E.  Bowers  against  J.  D. 
Hanks,  Chairman  of  the  Board  of  Commis- 
sioners of  Roads  and  Revenues  of  Floyd 
County.  Judgment  refusing  to  make  the 
mandamus  absolute,  and  the  petitioner  brings 
error.    Affirmed. 

W.  B.  Bowers  was  employed  by  the  board 
of  commissioners  of  roads  and  revenues  of 
Floyd  county  as  county  demonstration  agent 
of  said  county  for  the  year  1921,  at  the  salary 
of  $150  per  month.  As  such  agent  he  ren- 
dered the  services  required  for  the  months 
of  January  and  February,  1921.  The  derk 
of  said  board  issued  a  warrant  for  the  two 
months*  salary  due 'him;  but  the  chairman 
of  the  board,  upon  whom  devolved  the  duty 
of  signing  county  warrants,  refused  to  sign 
the  same.    Thereupon  Bowers  applied  for  a 


mandamus  to  compel  him  to  sign  the  war- 
rant issued  by  the  clerk  for  his  salary  for 
the  two  months.  Mandamus  nisi  Issued;  and 
in  reply  thereto  J.  D.  Hanks,  as  chairman  of 
said  board,  demurred  to  the  petition,  on  the 
grounds:  (a)  That  there  was  no  law  author- 
izing the  employment  of  such  agent  and  the 
payment  of  his  salary  by  the  county  of 
Floyd ;  and  (b)  because  such  salary  could  not 
be  constitutionally  paid  from  the  funds  of 
said  county  raised  by  taxation.  In  his  an- 
swer Hanks,  as  such  chairman,  set  up  the 
same  defenses  to  the  mandamus  proceedings. 
The  case  was  submitted  to  the  trial  judge 
upon  the  petition,  demurrer,  and  answer,  and 
he  refused  to  make  the  mandamus  absolute. 
The  plaintiff  excepts  to  this  judgment 

M.  B.  Eubanks,  Lamar  Camp,  and  L.  A. 
Dean,  all  of  Rome,  and  Cobb  &  Bell,  of 
Athens,  for  plaintiff  In  error. 

John  W.  Maddox,  of  Rome,  for  defendant 
In  error. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Article  2,  §  1,  par.  1,  of  the 
Constitution  of  this  state  declares  that  "each 
county  shall  be  a  body  corporate,  with  such 
powers  and  limitations  as  may  be  prescribed 
by  law."  Civil  Code,  §  6594.  Under  this  pro- 
vision of  our  Constitution  counties  possess 
no  powers  not  conferred  upon  them  either  ex- 
pressly or  by  fair  implication  from  the  stat- 
utes applicable  to  them.  When  they  under- 
take through  their  constituted  authorities  to 
exercise  the  power  of  taxation  In  any  given 
manner,  a  clear  and  manifest  legal  right  to 
do  so  must  appear.  Maxwell  v.  Cumming,  58 
Ga.  384;  Kennedy  v.  Seamans,  60  Ga.  612; 
Albany  Bottling  Co.  v.  Watson,  103  Ga.  503. 
30  S.  E.  270;  Howard  v.  Early  County,  104 
Ga.  669,  30  S.  E.  880 ;  De  Vaughn  v.  Booten, 
146  Ga.  836,  92  S.  E.  629. 

[2]  Has  the  Legislature  granted  to  the 
county  of  Floyd  the  authority  to  employ  and 
pay  a  county  demonstration  agent?  Our  at- 
tention has  not  been  called  to  any  statute  of 
this  state  conferring  this  power  generally  up- 
on the  counties  thereof;  but  it  is  insisted 
that  the  act  creating  the  board  of  commia- 
sioners  of  roads  and  revenues  for  the  county 
of  Floyd  confers  statutory  power  upon  said 
board  to  employ  and  pay  such  an  agent  from 
the  funds  of  the  county  raised  by  public  taxa- 
tion. No  such  express  power  is  given  this 
board  by  the  act  of  the  Liegislature  creating 
the  same ;  but  it  is  insisted  that  this  board 
can  exercise,  In  addition  to  the  specific  au- 
thority granted  In  the  act  of  its  creation, 
such  other  powers  as  were  granted  by  the 
then  Code  of  this  state  to  Justices  of  the  in- 
ferior court.  Section  5  of  this  act  declares 
that— 

"Said  board  of  commissioners  shall  have  the 
same  powers  in  appointing  road  commissioners 
and  enforcing  the  road  laws,  as  justices  of  the 
inferior  court  had  by  the  Code  of  this  state 
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prior  to  the  ratification  of  the  late  state  Con- 
stitntion,  and  shall  exercise  snch  other  powers 
aa  are  granted  hy  the  Code  of  the  state  to  said 
Jnaticea/'    Ga.  Laws  1871-72,  p.  228  et  seq. 

Under  the  then  Code  of  this  state  the  jus- 
tices of  the  inferior  court  of  the  several  coun- 
ties had  authority,  upon  the  recommendation 
of  the  grand  Jury,  to  levy  a  tax  upon  the 
state  tax,  for  educational  purposes,  of  such 
per  cent  as  said  Jury  may  recommend.  Code 
of  1867,  S  1281.  If  the  grand  Jury  at  the  time 
they  should  recommend  the  general  county 
tax  failed  to  tal^e  any  action  in  reference  to 
this  tax,  then  such  Justices  might,  In  their 
discretion,  levy  a  tax  for  such  purpose,  not 
to  exceed  25  per  cent,  upon  the  state  tax. 
Code  of  1867,  S  1282.  The  educational  fund 
of  each  county  was  under  the  management 
of  a  board  of  education,  consisting  of  the 
justices  of  the  inferior  court,  the  ordinary, 
and  some  other  qualified  citizen,  to  be  select- 
ed by  the  Judge  of  the  superior  court  presid- 
ing in  such  county.  Code  of  1867,  §  1285.  If 
the  board  of  education  failed  to  devise  any 
plan  of  education,  the  laws  in  force  prior  to 
December  13,  1859,  were  continued  in  force. 
Code  of  1867,  §  1294. 

It  is  insisted  that  the  act  creating  the 
board  of  commissioners  of  roads  and  reve- 
nues of  Bloyd  county  is  preserved  by  article 
12,  section  1,  paragraph  4,  of  the  Constitution 
of  1877,  which  provides: 

'Xocal  and  private  acta  passed  for  the  bene- 
fit of  counties,  cities,  towns,  corporations,  and 
private  persons  not  inconsistent  with  the  su- 
preme law,  nor  with  this  Constitution,  and 
which  have  not  expired  nor  been  repealed,  shall 
have  the  force  of  statute  law,  subject  to  ju- 
dicial decision  as  to  their  validity  when  passed, 
and  to  any  limitations  imposed  by  their  own 
terms" 

— and  that  this  board  can  still  exercise  all 
tlie  powers  with  reference  to  county  matters, 
including  educational  matters,  that  the  Jus- 
tices of  the  inferior  court  possessed.  This 
jNTOvision  of  the  Constitution  gives  to  this 
local  act  the  force  of  statute  law,  and  pre- 
serves to  this  board  all  powers  which  the 
justices  of  the  inferior  court  had  under  the 
Code  of  1867.  Under  this  Code  the  Justices 
of  the  inferior  court  had  authority,  upon  the 
recommendation  of  the  grand  Jury,  to  levy  a 
tax  upon  the  state  tax,  for  educational  pur- 
poses, of  such  per  cent,  as  said  Jury  might 
recommend;  and  in  case  the  Jury  failed  to 
act,  then  the  Justices  could  levy  a  tax  for 
such  purpose,  not  to  exceed  25  per  cent  upon 
the  state  tax.  Code  of  18G7,  H  1281,  1282. 
But  this  power,  possessed  by  the  Justices  of 
tbe  inferior  court,  and  given  to  the  board  of 
commissioners  of  roads  and  revenues  of  Floyd 
county  by  the  act  creating  it,  does  not  confer 
opon  this  board  the  power  to  declare  what 
kinds  of  education  shall  be  provided.  The 
plan  and  system  of  county  education  was  to 
be  fixed  by  the  then  county  board  of  educa- 
ti(m,  or»  on  their  default  in  this  matter,  the 
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plan  and  system  provided  by  law  prior  to 
December  13,  1859,  prevailed. 

The  Justices  of  the  inferior  court  were 
without  power  to  declare  and  define  educa- 
tional purposes;  but  could  only  levy  a  tax 
to  carry  out  such  purposes  when  defined  and 
fixed  by  the  proper  authorities.  At  the  date 
of  Irwin's  Code  the  educational  system  of 
Georgia  consisted  of  the  University  of  Geor- 
gia, the  Georgia  Military  Academy,  the  Acad- 
emy for  the  Blind,  the  Academy  for  the  Deaf 
and  Dumb,  county  academies,  and  common 
schools.  Code  of  1867,  S  1197  et  seq.  Th?re 
was  a  board  of  education  for  each  county, 
made  up  of  Justices  of  the  inferior  court,  the 
ordinary,  and  some  other  qualified  citizen  se- 
lected by  the  Judge  of  the  superior  court  pre- 
siding in  the  county.  Code  of  1867,  §  1285. 
This  board  adopted  annually  the  school  sys- 
tem. Code  of  1867,  §  1286.  If  this  board 
failed  to  devise  any  plan  of  education,  the 
system  provided  by  law  prior  to  December 
13,  1859,  was  continued  in  force.  Code. of 
1867,  §  1294. 

So  the  system  of  county  education  was 
then  fixed  by  the  county  board  of  education ; 
and  the  Justices  of  the  inferior  court  as  such 
did  not  have  the  power  to  adopt  the  county 
system  of  education.  As  members  of  the 
county  board  the  Justices  of  the  Inferior 
court  in  that  capacity  could  have  predomi- 
nant infiuence.  But  they  exercised  this  in- 
fluence, not  as  Justices  of  the  inferior  court, 
but  as  members  of  the  county  board  of  edu- 
cation. 

So  the  Justices  of  the  inferior  court  were 
without  power  to  fix  the  curriculum  in  the 
county  schools,  but  when  the  same  was  adopt- 
ed by  the  county  board  of  education  they 
could  levy  the  tax  for  the  support  of  the 
county  schools  under  the  provisions  of  law 
above  referred  to. 

Under  the  present  Code  county  taxes  can 
be  levied  'to  pay  charges  for  educational 
purposes,  to  be  levied  only  In  strict  compli- 
ance with  the  law."  Civil  Code,  §  513,  par.  8. 
This  provision  does  not  confer  power  on  the 
county  authorities  to  levy  a  school  tax  ad 
libitum.  This  provision  of  law  manifestly  re- 
fers to  statutes  which  authorize  the  levy,  and 
on  which  such  levy  must  depend.  Bichter  v. 
Bacon,  145  Ga.  408,  89  S.  E.  867. 

[41  The  county  boards  of  health  now  have 
supervision  over  all  matters  relating  to  health 
and  sanitation  in  their  respective  counties, 
where  the  operation  of  the  act  of  August  17, 
1914  (Ga.  Laws  1914,  p.  124),  has  been  recom- 
mended by  two  successive  grand  Juries.  In 
counties  where  this  law  has  been  so  adopted 
the  county  authorities  have  full  power  to 
adopt,  enact,  establish,  and  maintain  nil  such 
rules  and  regulations,  not  inconsistent  with 
the  laws  and  Constitutions  of  this  state  and 
of  the  United  States,  as  they  may  deem  nec- 
essary and  proper  for  protecting  the  health 
of  their  respective  counties.  Civil  Code,  i 
1670.    As  county  demonstration  agents  have. 
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as  we  sball  hereafter  ahow,  macli  to  do  ^th 
sanitation  and  health,  the  county  boards  of 
health  or  the  county  authorities*  after  adopt- 
ing proper  rules  and  regulations,  might  pro- 
vide for  the  employment  and  pay  of  these 
agents  (Townsend  v.  Smith,  144  Ga.  792,  87 
S.  E«  1039),  but  this  act  has  not  been  adopt- 
ed in  Floyd  county,  so  far  as  the  record  dis- 
closes. So,  in  the  absence  of  statutory  au- 
thority, we  reach  the  conclusion  that  the 
board  of  roads  and  revenues  of  Floyd  county 
is  without  authority  to  employ  and  pay  a 
county  demonstration  agent  from  the  public 
funds  of  said  county  raised  by  taxation.  The 
contract  which  the  board  made  with  the 
plaintiff,  employing  him  as  such  agent,  is 
without  authority  of  law,  and  is  null  and 
void. 

[3]  2.  But  we  are  equally  clear  that  the 
Legislature  of  the  state  can  authorize  the 
counties  of  this  state  to  levy  taxes  for  the 
purposes  of  employing  county  demonstration 
agjents.  Under  legislative  authority  any 
county  can  levy  a  tax  for  educational  pur- 
poses. Civil'  Code,  |  6562  (Ga.  Laws  1910, 
p.  45). 

Under  the  (Constitution  of  1877,  as  original- 
ly written,  the  Legislature  could  only  dele- 
$;ate  to  counties  the  power  to  levy  a  tax  "for 
educational  purposes  in  instructing  children 
in  the  elementary  branches  of  an  English  edu- 
cation only."  The  Legislature  was  without 
authority  to  authorize  the  counties  to  levy  a 
tax  for  any  other  educational  purpose.  Un- 
der this  provision  of  the  Constitution,  as 
amended  in  1910  (Ga.  Laws  1910,  p.  45),  the 
I^egislature  has  power  to  authorize  the  coun- 
ties to  levy  a  tax  for  educational  purposes 
generally.  So,  if  a  county  demonstration 
agent  is  engaged  in  carrying  out  an  educa- 
tional purpose,  the'  Legislature  can  authorize 
the  counties  to  levy  a  tax  for  such  purpose. 

What  are  the  functions  of  a  county  demon- 
stration agent?  The  Agricultural  Extension 
Work  Act  of  Congress  (38  Stat  372;  U.  S. 
Comp.  St.  §§  8877a-8877h)  was  passed  "in  or- 
der to  aid  in  diffusing  among  the  peox^le  of 
the  United  States  useful  and  practical  infor- 
mation on  subjects  relating  to  agriculture 
and  home  economics,  and  to  encourage  the 
application  of  the  same";  and  to  this  end  it 
was  enacted  that — 

"There  may  be  inaugnrated  in  connection  with 
the  college  or  colleges  in  each  state  now  re- 
ceiving, or  which  may  hereafter  receive,  the 
benefits  of  the  act  of  Congress  approved  July 
second,  eighteen  hundred  and  sixty-two,  enti- 
tled *An  act  donating  public  lands  to  the  sev- 
eral states  and  territories  which  may  provide 
colleges  for  the  benefit  of  agriculture  and  the 
mechanic  arts,  ♦  ♦  ♦  agricultural  extension 
work  which  shall  be  carried  on  in  co-operation 
with  the  United  States  Department  of  Agri- 
culture." 

The  assent  of  the  General  Assembly  of 
Georgia  was  given  to  the  provisions  and  re- 


quirements of  this  act  of  Congress,  and  the 
trustees  of  the  University  of  Georgia  were 
authorized  to  receive  the  grants  of  money  ap- 
propriated under  said  act,  to  organize  and 
conduct  agricultural  extension  work.  Ga. 
Laws  1914,  p.  1243. 

To  carry  out  this  university  extension  work 
county  demonstration  agents  are  appointed. 
They  are  required  to  make  farm  surveys,  ar- 
rive at  farm  problems,  and  assist  in  solving 
them,  to  conduct  demonstrations  for  adult 
farmers  on  the  rotation  of  crops,  improve- 
ment of  the  soil,  better  methods  of  cultiva- 
tion, and  the  rational  use  of  fertilizers^  to 
develop  the  swine  industry  by  the  use  of  bet- 
ter pastures,  better  bred  herds,  and  by  fight- 
ing hog  cholera,  lice,  other  diseases  and  para- 
sites, to  enlarge  the  beef  industry  by  the  use 
of  better  bfed  sires  and  the  development  of 
pure  bred  herds,  to  assist  in  improving  the 
farm  dairy  through  the  introduction  of  pure 
bred  sires,  the  use  of  balanced  rations,  and 
the  keeping  of  methodical  records,  to  demon- 
strate the  proper  care  of  the  home  orchards, 
home  gardens,  small  fruit  and  truck  crops, 
to  encourage  local  fairs  and  dubs  for  the 
purpose  of  securing  united  effort  in  develop- 
ing community  enterprises,  such  as  co-opera- 
tive creameries,  meat-curing  houses,  methods 
of  controlling  boll  weevil,  and  co-operation 
in  the  marketing  of  farm  products,  and  to 
co-operate  with  school  superintendents  and 
teachers  in  the  organization  of  boys'  aAd 
girls'  agricultural  club  work,  and  the  Intro- 
duction, use,  and  study  of  home  economics  In 
the  public  schools. 

So  the  farm  demonstration  agent  is  ap- 
pointed to  carry  out  a  very  ambitious  scheme 
of  education  in  the  above-enumerated  mat- 
ters. He  is  a  peripatetic  teacher  of  these 
subjects,  going  from  home  to  home,  fronr 
farm  to  farm,  to  impart  information  on  these 
various  subjects.  He  is  employed  to  impart 
agricultural  information  to  adult  farmers. 
He  does  this  by  university  or  college  exten- 
sion work  in  connection  with  the  agricultural 
college  of  this  state  and  the  United  States 
Department  of  Agriculture.  The  educational 
purpose  to  be  achieved  by  him  Is  a  very  im- 
portant one  to  the  agriculture  of  this  state. 
He  carries  on  an  important  branch  of  edu- 
cation. 

So  we  are  of  the  opinion  that  under  the 
present  Constitution  of  this  state  the  Legis- 
lature can  authorize  the  county  authorities 
to  levy  a  tax  for  this  educational  purpose. 

But,  as  the  Legislature  has  not  yet  seen 
fit  to  authorize  the  counties  to  engage  in  this 
university  extension  work,  the  county  of 
Floyd  was  without  authority  to  employ  the 
plaintiff  to  engage  in  this  work  in  that  coun- 
ty, and  to  pay  him  therefor  from  the  public 
funds  of  that  county  raised  by  taxation. 
The  Judgment  of  the  court  below,  refusing  & 
mandamus  absolute,  is  affirmed* 

All  the  Justices  concur. 


Qa.) 


(152  Qa.  728} 

HARTLEY  v.  SMITH  et  al.     (No.  2483.) 


(Sapreme  Court  of  Georgia.    Fob.  18»  1922.) 

(8ifUabu9  by  the  Court.) 

Executors  and  administratore  ^=9200— Wid- 
ow givov  entire  eetate  eubjeet  to  debts  as 
year's  support  not  liable  for  unpaid  balanoe 
on  stocic. 

Where  a  man  at  the  time  of  hie  death  held 
a  certificate  for  five  shares  of  bank  stock  of 
the  par  value  of  $100  a  share,  upon  which  a 
balance  of  $200  of  the  subscription  price  re- 
mained unpaid,  and  a  yearns  support  was  set 
aside  to  his  widow  and  minor  children  of  his 
"entire  estate  after  all  the  just  debts  are 
paid,"  and  in  the  schedule  of  the  appraisers  the 
five  shares  of  stock  set  aside  as  a  part  of  a 
year's  support*  was  valued  at  $300,  and  sub- 
sequently, upon  an  inspection  of  a  certified  copy 
of  the  entire  proceedings  of  the  year's  support 
exhibited  to  the  cashier  of  the  bank  by  the  wid- 
ow, the  cashier  issued  to  her  a  certificate  for 
five  shares  of  stock,  in  which  there  was  the 
recital,  "60  per  cent,  paid  in  and  assessable,"  the 
receivers  of  the  bank,  which  subsequently  be- 
came insolvent,  could  not  obtain  against  the 
widow  a  general  judgment  for  $200,  as  balance 
due  as  unpaid  subscription. 

Beck,  P.  J.,  dissenting. 

Certiorari  from  Court  of  Appeals. 

Action  by  T.  Y.  Smith  and  others,  receiv- 
ers, against  Mary  Hartley.  Judgment  for 
plaintiff  was  aifirmed  by  the  Court  o'f  Ap- 
peahi  (26  Ga.  App.  212,  105  S.  E.  725),  and 
defendant  brings  certiorari.    Reversed. 

At  the  time  of  his  death  A.  N.  Hartley 
beld  a  certificate  in  his  name  for  five  shares 
of  stock  in  the  Farmers'  State  Bank  of  Bar- 
tow, Ga.,  of  the  par  value  of  $100  a  share, 
for  which  he  had  paid  60  per  cent,  of  such 
value,  the  certiflcate  reciting,  '*60  per  cent 
paid  In  and  assessable."  Upon  the  applica- 
tion of  his  widow  a  year's  sui^ort  from*  his 
estate  was  set  aside  to  her  and  their  three 
minor  children.  The  appointed  appraisers 
set  apart  as  such  year's  support  the  "entire 
estate  [of  the  decedent]  after  all  the  just 
debts  are  paid."  The  schedule  of  the  ap- 
praisers attached  to  their  report  included 
*^ve  shares  in  Farmer's  State  Bank  of  Bar- 
tow, Ga.,  $300,"  and  other  itemized  property 
of  stated  value.  The  report  of  the  apprais- 
ers was  duly  made  the  Judgment  of  the  or- 
dinary's court.  Mrs.  Hartley  subsequently 
requested  the  cashier  of  the  bank  to  issue 
to  her  a  certiflcate  of  stock,  which  he  de- 
clined to  do  unless  presented  with  a  certified 
copy  of  the  year's  support  proceedings.  Mrs. 
Hartley  presented  such  certified  copy  to  the 
cashier,  and  he  issued  to  her  a  certiflcate 
for  five  shares  of  the  stock,  which  contained 
the  words,  "00  per  cent,  paid  in  and  assess- 
able." Thereafter  she  received  one  dividend 
declared  on  the  stock  held  by  her.  The  bank 
became  Insolvent;  and  the  receivers  appolnt- 
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ed  for  it  brought  an  action  against  Mrs. 
Hartley,  and  a  number  of  other  stockhclders, 
to  recover  $40  a  share  as  the  balance  of  the 
unpaid  subscription  to  stock  held  by  them. 
The  judge  of  the  trial  court  directed  a  ver- 
dict against  Mrs.  Hartley  for  $200,  with  7 
per  cent  interest  thereon  from  July  1,  1919, 
which  was  from  the  date  of  the  institution 
of  the  action.  The  defendant's  motion  for  a 
new  trial  having  been  overruled,  the  case 
was  carried  to  the  Court  of  Appeals  for  re- 
view. A  majority  of  the  division  of  that 
court  before  which  the  case  came  for  de- 
cision rendered  a  judgment  affirming  the  rul- 
ing of  the  trial  court  The  case  is  here  on 
certiorari  to  the  CjDurt  of  Appeals. 

Evans  &  Evans,  of  Sandersville,  fpr  plain- 
tiff. 

R.  G.  Price  and  Phillips  &  Abbot,  all  of 
Louisville,  for  defendants. 


FISH,  C.  J.  (after  stating  the  facts  as 
above).  The  entire  estate  of  the  decedent. 
Hartley,  was  set  apart  as  a  year's  support 
to  his  widow  and  minor  children,  **after  all 
the  just  debts  are  paid."  The  judgment  of 
the  court  of  ordinary  setting  aside  a  year's 
support  in  which  the  language  quoted  ap- 
pears, did  not  and  could  not  legally  impose 
upon  the  widow  and  the  other  beneficiaries 
of  the  year's  support  any  liability  to  pay  the 
debts  owing  by  the  estate  of  the  decedent 
Of  course  the  widow  could,  If  so  minded, 
have  voluntarily  discharged  all  the  debts 
of  her  deceased  husband's  estate,  and  have 
taken  it  in  its  entirety,  relieved  from  any 
liability.  It  is  true  that  under  the  terms 
of  the  report  of  the  appraisers  and  the  judg- 
ment of  the  court  of  ordinary  she  and  the 
children  took  the  entire  estate  after  the  pay- 
ment of  all  of  its.  just  debts;  that  is, 'all 
the  just  debts  had  to  be  discharged  before 
the  beneficiaries  of  the  year's  support  could 
take  the  entire  estate.  And  an  administrator 
could  have  been  appointed  of  the  estate, 
whose  duty  it  would  have  been  to  pay  all  of 
the  just  debts  from  the  assets  of  the  estate 
received  by  him,  and  whatever  assets  of  the 
estate  remained  after  the  payment  of  the 
just  debts  and  the  expenses  of  administration 
would  have  gone  to  the  widow  and  minor 
children  as  their  year's  support  This  pro- 
cedure, however,  was  not  followed;  but  the 
receivers  of  the  bank,  which  they  claim  held 
the  debt  against  the  estate  of  the  intestate 
for  the  sum  of  $200  owing  by  the  decedent 
at  the  time  of  his  death,  as  a  balance  of  un- 
paid subscription  on  the  five  shares  of  stock, 
brought  this  action  against  his  widow  as  a 
debt  due  by  her  by  reason  of  the  fact  that  her 
husband  owed  it,  and  that  the  bank  upon  her 
solicitation  had  Issued  to  her  a  certiflcate 
for  the  five  shares  of  stock  for  which  her 
husband  held  a  like  certificate  at  his  death. 
The  bank  demanded  the  exhibition  to  it  of 
the  certified  copy  of  the  year's  support  pro- 
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feedings,  before  it  would  issue  to  her  a  cer- 1 
tificate.  The  bank  therefore  had  actual  no- 
tice, from  the  copy  of  the  proceedings  ex- 
biblted  to  it,  that  only  an  interest  to  the 
amount  of  $300  had  been  set  aside  to  the 
widow  and  children  in  the  five  shares  of 
stock  owned  by  the  decedent.  The  widow 
did  not  expressly  or  impliedly  agree  or  prom- 
ise to  pay  the  bank  anything  for  the  issuance 
by  it  to  her  of  a  certificate.  It  follows  that, 
whatever  claim  the  bank  may  have  against 
the  estate  of  the  decedent,  it  has  no  cause 
of  action  against  the  widow,  upon  which  a 
general  Judgment  could  be  obtained  against 
her. 

Our  conclusion  is  that  the  Judgment  of 
the  majority  of  the  division  of  the  Court  of 
Appeals  which  affirmed  the  Judgment  of  the 
trial  court  was  error. 

Judgment  reversed. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  dissenting. 


(162  Ga.  638) 

WILKINS  et  al.  v.  MAYOR  AND  ALDER- 
MEN OF  SAVANNAH.  (No.  2491.) 

(Supreme  Court  of  Georgia.    Feb.  16,  1922.) 

(ByOahuM  hy  the  Court.) 

1.  Municipal  oorporations  ^=»323(l,3)  —  Lot 
owners  may  sue  to  enjoin  repaying  and  as- 
sessments therefor  for  iliegaJity;  lot  owners 
authorized  to  Join  in  injunction  suit  to  pre- 
vent multipHclty  of  suits;  suit  held  not  pre- 
mature nor  barred  by  laches. 

Where  a  city  is  proceeding  to  repave  a 
street  and  is  preparing  to  have  assessments 
for  such  improvement  levied  against  the  lots  of 
owners  abutting  on  such  street,  several  owners 
of  such  lots  can  join  in  an  equitable  action  to 
enjoin  such  work  and  to  have  the  assessments 
against  their  lots  enjoined  on  the  ground  that 
the  municipal  authorities  are  without  power  to 
make  them,  and  that  the  contract  between  the 
city  and  the  contractor  for  such  work  was  il- 
legal and  furnished  no  valid  basis  for  such  as- 
sessments. In  order  to  prevent  a  multiplicity 
of  suits,  several  owners  of  such  abutting  lots 
can  join  in  a  common  attack  upon  the  validity 
of  such  assessments;  the  city  admitting  that  it 
was  getting  ready  to  levy  them  against  the 
lots  of  the  plaintiffs.  Sanders  v.  Mayor,  etc., 
of  Gainesville,  141  Ga.  446,  81  S.  E.  215. 

2.  Statutes  ^=>76  (2)— Special  law  relative  to 
assessments  for  repaying  held  unconstitu- 
tional because  of  existence  of  general  law. 

So  much  of  "An  act  to  alter  and  amend  the 
several  acts  relating  to  and  incorporating  the 
mayor  and  aldermen  of  the  city  of  Savannah, 
and  for  other  pi^poses/'  as  authorizes  the 
mayor  and  aldermen  of  the  city  of  Savannah! 
to  assess  the  entire  cost  of  repaving  its  streets 
to  the  lots  of  owners  abutting  thereon,  instead 
of  assessing  to  such  lots  the  proportion  of 
cost  assessed  against  them  when  said  streets 
were  originally  paved,  is  unconstitutional  and 
void,    because   there   was   an   existing  general 


law  applicable  in  such  case  when  said  act  was 
passed. 

3.  Appeal  and  error  ^=>954(l)— Grant  or  re- 
fusal of  Injunction  will  be  reviewed  when 
question  is  one  of  law. 

The  rule  that  this  court  will  not  interfere 
with  the  discretion  of  the  trial  judge  in  grant* 
ing  or  refusing  an  injunction  does  not  apply 
when  the  question  to  be  decided  is  one  of  law. 

(Addiiional  Syllabus  l>y  Editorial  Staff.) 

4.  IVIunicipal  corporations  ^=9269(2)— statute 
authorizing  cities  to  "renew"  pavement  In- 
cludes repaving. 

Under  Civ.  Code  1910,  {  870,  authorizing 
cities  to  renew  or  repair  any  pavement  on  the 
terms  and  conditions  in  force  when  the  pave* 
ment  was  laid,  the  power  to  "renew"  indudes 
the  power  to  repave,  especially  as  the  original 
act  used  ihe  words  ''pave  again." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Renew.] 

5.  IMunicipal  corporations  ^=:9414( I )— Statute 
requiring  repaving  on  same  terms  and  condi- 
tions as  original  paving  held  to  Include  pro- 
portion of  cost  chargeable  against  abutting 
owners. 

Civ.  Code  1910,  {  870,  authorizing  cities  to 
renew  or  repair  pavements  on  the  same  terms 
and  conditions  as  to  assessment  as  were  in 
force  when  the  pavement  was  originally  laid,  in- 
cludes in  such  terms  and  conditions  the  propor- 
tion of  the  cost  chargeable  to  abutting  lots. 

On  Motion  for  Rehearing. 


6.  Constitutional  law  ^=» 1 88— Municipal  cor- 
porations ^=:»407(i)— Law  ^providing  for  as- 
sessments under  earlier  law  and  validating 
proceedings  thereunder  held  prohibited  re- 
troactive law. 

Laws  1921,  p.  1080,  providing  that  when 
paving  proceedings  by  the  city  of  Savannah  un- 
der Laws  1919,  p.  1294,  shall  be  invalid  for 
any  reason,  assessments  shall  be  levied  under 
Laws  1884-85,  p.  362,  Laws  1887,  p.  537,  and 
Laws  1910,  p.  1142,  and  the  assessments  shall 
be  legal  and  binding,  and  validating  proceedings 
under  the  act  of  1919,  is  a  retroactive  law  pro- 
hibited by  Const,  art  1,  i  3,  par.  2. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Suit  by  C.  Wilkins  and  others  against  the 
Mayor  and  Aldermen  of  Savannah.  An  In- 
junction was  denied,  and  plaintiffs  bring  er- 
ror.   Reversed. 

C.  Wilkins,  Annie  C.  Warren,  Victor  G. 
Schreck,  J.  C.  Slater  and  Kate  G.  Simkins 
filed  their  petition  for  injunction  against 
the  mayor  and  aldermen  of  the  dty  of  Sa- 
vannah, and  made  this  case:  The  plaintiffs 
aro  owners  of  lots  which  front  on  West 
Broad  street  between  Indian  street  and 
Thirty-First  street  in  the  city  of  Savannah. 
Said  street  is  now  paved  between  the  curb- 
ing with  vitrified  brick.  Sections  of  said 
street  within  said  limits  were  paved  at  vari- 
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OQs  times  by  the  city,  under  the  act  of  the 
General  Assembly  approved  October  1,  1887, 
^«Laws  1887,  p.  537),  whereby  the  owners  of 
abutting  lots  on  each  side  of  said  street  were 
assessed  and  paid  two-thirds  of  the  cost  of 
said  paving,  exclusive  of  cost  of  paving  the 
frontage  of  Intersecting  streets  and  lanes, 
which  was  paid  by  the  dty,  and  excluding 
the  width  of  the  street  railroad  tracks  and 
two  feet  on  each  side,  the  cost  of  which  was 
paid  by  the  street  railroad  company.  The 
city  is  now  undertaking,  by  various  resolu- 
tions and  proceedings,  to  remove  said  vitri- 
fied brick  pavement  on  West  Broad  street, 
and  to  repave  said  street  with  vibrolithic 
concrete.  For  this  purpose  the  city,  on  Jan- 
uary 28,  1921,  executed  a  contract  for  this 
work  with  Dixon  Contracting  Company,  and 
is  now  proceeding  under  color  of  the  act  of 
the  General  Assembly  of  Georgia  approved 
August  18,  1919,  known  as  the  "Oklahoma 
Plan  Act,*'  to  levy  assessments  against,  and 
provide  liens  upon,  the  lots  of  plaintiffs  front- 
ing on  said  street,  to  pay  for  the  whole  cost 
of  such  pavement,  except  for  the  frontage 
of  intersecting  streets  and  lanes.  The  city 
of  Savannah  has  a  population  of  over  20,- 
000  inhabitants,  and  has  no  lawful  right  to 
renew  any  pavement  in  said  city,  except  as 
Is  provided  by  section  870  of  the  Civil  Code 
of  1910.  Plaintiffs  allege  that  the  Act  of  Au- 
gust 18,  1919  (Acts  1919,  p.  1294  et  seq.)  un- 
der color  of  which  the  city  is  proceeding  to 
repave  West  Broad  street,  is  unconstitution- 
al, because  in  conflict  with  article  1,  S  4,  par. 
1,  of  the  Constitution  of  this  state,  which 
provides  that — 

"^o  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  ex- 
isting general  law." 

Plaintiffs  allege  that  the  assessments  for 
this  repaving,  and  the  liens  sought  to  be 
fixed  upon  their  lots  abutting  said  street  for 
the  payment  of  the  entire  cost  of  said  pave- 
ment, constitute  clouds  upon  their  titles  to 
the  lots  aforesaid.  They  pray  that  the  city 
be  enjoined  from  taking  up  said  vitrified 
brick  pavement,  and  from  repaving  West 
Broad  street  from  Indian  to  Thirty-f^rst 
street;  from  further  proceeding  to  levy  any 
assessments  on  their  lots;  and  from  issuing 
any  street  improvement  bonds,  payable  out 
of  said  West  Broad  street  assessments. 

The  city  alleges  that  the  pavement  on  West 
Broad  street  had  become  worn  out  and  un- 
serviceable; that  on  December  17,  1919,  it 
had  adopted  a  resolution  under  the  provi- 
sions of  section  22  of  the  Act  of  August  18, 
1919,  condemning  said  pavement,  and  on  De- 
cember 15,  1920,  it  had  passed  a  resolution 
to  repave  said  street  between  Indian  street 
and  Thirty-First  street. 

The  city  is  proceeding  to  pave  said  street 
under  the  provisions  of  sections  10,  12,  and 
23  of  the  Act  of  August  18,  1919.  The  city 
contends  that  sectic«i  780  of  the  Civil  Code  of 
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Georgia,  which  was  amended  August  19, 1919, 
never  had  any  application  to  the  dty  of 
Savannah  until  it  was  amended;  that  said 
Code  section  was  enacted  in  1890,  and  that 
at  the  time  of  its  enactment  the  city  of 
Savannah  had  full  power  and  authority  to 
renew  existing  pavements  under  the  act  of 
1887,  found  in  Georgia  Laws  1887,  p.  537. 
The  dty  insists  that  the  act  of  1887  was  not 
repealed  by  the  act  of  1890,  embodied  in 
said  section  of  the  Code,  and  that  when  the 
Act  of  August  18,  1919,  was  passed  there 
was  no  general  state  statute  which  conflicted 
with  said  act  of  August  18,  1919. 

The  application  for  injunction  was  heard 
upon  the  petition  and  answer  with  the  admis- 
sion that  the  city  of  Savannah  had  a  popula- 
tion of  more  than  20,000  inhabitants.  The 
injunction  was  refused  and  the  refusal  of 
the  injunction  is  complained  of.  The  court 
below  denied  the  injunction  on  the  grounds : 
(1)  Because  the  plaintiffs  have  an  adequate 
and  complete  remedy  at  law;  (2)  because 
the  unconstitutionality  of  the  Act  of  August 
18,  1919,  was  not  made  clearly  to  appear; 
and  (3)  in  the  exercise  of  his  discretion  the 
Judge  declined  to  grant  a  temporary  injunc- 
tion, the  average  excess  amount  which  the 
complainants  will  be  required  to  pay  under 
the  new  plan  over  the  old  being  $187.05,  for 
which  reason  he  was  not  willing  to  stop  this 
needed  public  improvement 

H.  W.  Johnson,  of  Savannah,  for  plaintiffs 
in  error. 

Shelby  Myrick,  E.  A.  Cohen,  and  Lawrence 
&  Abrahams,  all  of  Savannah,  for  defendant 
in  error. 

HINES,  J.  (after  stating  the  facts  as  above). 
[2]  On  August  18,  1919,  the  charter  of  the 
city  of  Savannah  was  amended,  and  the  dty 
was  given  the  authority  to  pave  and  repave 
its  streets,  and  to  assess  the  entire  cost  of 
such  improvement  to  owners  of  property 
abutting  on  the  streets  so  paved  or  repaved. 
Ga.  Laws  1919,  p.  1294  et  seq.  Plaintiffs, 
who  own  lots  abutting  on  West  Broad  street 
in  Savannah,  the  pavement  on  which  had 
been  condemned  by  the  dty  and  the  street 
ordered  to  be  rei>aved,  attacked  the  ccxisti- 
tutionnlity  of  so  much  of  the  said  act  of 
August  18, 1919,  amending  the  charter  of  the 
dty  of  Savannah  as  authorizes  the  dty  to 
assess  the  entire  cost  of  repaving  its  streets 
to  abutting  property  owners,  on  the  ground 
that  said  act  is  in  conflict  with  artide  1,  | 
4,  par.  1,  of  the  Constitution  of  this  state 
(Civil  Code,  S  6391),  which  provides  that— 

"No  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  ex- 
isting general  law.** 

[4,  5]  At  the  date  of  the  passage  of  thifr 
act  there  was  in  force  a  general  law  which 
dedares  that — 

"The  mayor  and  coundl  or  governing  author^ 
ity  of  any  dty  having  a  population  of  ovev 
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twenty  thousand  have  authority  to  renew,  by 
the  use  of  any  material  that  may  be  decided 
?n,  or  repair  any  parement  in  said  city,  upon 
the  same  terms  and  conditions,  as  to  assess- 
ment of  property  and  street  car  companies,  as 
were  in  force  when  the  pavement  was  orig- 
inaUy  laid."    Civil  Code,  |  870. 

Here  is  a  general  law  which  gives  to  mu- 
nicipalities in  this  state  having  a  population 
of  over  20,000  authority  to  renew  or  repair 
any  pavements  within  their  limits,  upon  the 
same  terms  and  conditions,  as  to  assessment 
of  property  and  street  car  companies,  as 
were  in  force  when  the  pavement  was  orig- 
inally laid.  The  power  to  renew  is  the  pow- 
er to  repave.  Regenstein  v.  Atlanta,  9S 
Ga.  167,  25  S.  E.  428.  In  fact,  the  original 
act  from  which  this  section  of  the  Code  was 
taken  used  the  words,  "pave  again,"  which 
clearly  demonstrates  that  '*renew"  in  the 
above  section  was  used  for  "repaving."  Un- 
der this  general  law  municipalities  could 
only  assess  the  owners  of  property  abutting 
on  streets  for  repaving  purposes  the  same 
percentage  of  cost  assessable  under  the  law 
when  such  streets  were  originally  x>aved. 
In  other  words,  assessments  against  owners 
of  abutting  property  on  streets  which  are 
repayed  must  be  upon  the  same  terms  and 
conditions  as  to  such  assessments  of  property 
and  street  car  companies  as  existed  when 
the  original  pavement  was  put  down.  If, 
when  the  original  pavement  was  laid,  the 
owners  of  abutting  lots  could  only  be  charged 
one-third,  one-half,  or  two-thirds  of  the  cost, 
ttami  such  owners»  under  this  section,  can- 
not be  charged  more  when  the  pavement  is 
renewed  or  the  street  repaved.  The  lan- 
guage, "upon  the  same  terms  and  conditions 
as  to  assessment  of  property,"  includes  the 
proportion  of  the  cost  which  can  be  charged 
to  owners  of  lots  abutting  upon  the  street 
which  is  repaved.  Such  proporticm  must  be 
the  same  as  that  which  could  be  charged  to 
owners  under  the  law  in  force  when  the  pave- 
ment was  originally  laid. 

When  West  Broad  street  was  originally 
paved  with  vitrified  bjrick,  this  was  done  un- 
der an  act  entitled: 

"An  act  to  authorize  the  mayor  and  aldermen 
of  the  city  of  Savannah  to  require  the  grading, 
paving,  macadamizing  or  otherwise  improving 
for  travel  or  drainage  any  of  the  streets  or 
lanes  of  the  city  of  Savannah;  to  make  and 
collect  assessments  for  the  same,  and  for  other 
purposes."    Ga.  Laws  1887,  p.  537. 

Under  this  act  the  mayor  and  aldermen  of 
the  city  of  Savannah  were  authorized'  "to  as- 
sess two-thirds  of  the  cost  of  such  paving, 
grading,  macadaml2dng  and  otherwise  improv- 
ing on  the  real  estate  abutting  on  each  side 
of  the  street  or  lane  improved"  and  could 
require  any  street  railroad  company  having 
tracks  running  through  the  streets  of  said 
city  80  improved  to  macadamize  or  other- 
wise par^  as  the  city  might  direct,  the  width 


of  its  track  and  two  feet  on  each  side  there- 
of. These  were  the  terms  and  conditions  up- 
on which  the  lots  of  owners  abutting  on 
streets  of  the  dty  of  Savannah  could  be  as- 
sessed for  paving  or  other  improvements  of 
its  streets. 

By  the  Act  of  August  18,  1919,  the  city  is 
authorized  to  charge  for  repaving  its  streets 
the  entire  cost  thereof  to  abutting  property 
owners.  This  special  act  was  passed  when 
the  general  law  embraced  in  section  870  of 
the  Code  was  in  force,  and  seems  to  us  to  be 
clearly  in  conflict  with  the  provision  of  the 
Constitution  of  this  state  which  forbids  the 
passage  of  any  special  act  for  which  provi- 
sion had  been  made  by  an  existing  general 
law.  This  constitutional  infirmity  of  the 
Act  of  August  IS,  1919,  is  not  Oare^l  by  the 
fact  that  this  section  of  the  Code  was  amend- 
ed on  August  19,  1919,  providing  that — 

"Where  any  change  or  modification  is  made 
in  the  charter  of  any  city  having  a  population 
of  not  less  than  66,000  and  not  more  than  100,- 
000,  in  regard  to  the  method  of  paving,  by  an 
amendment  to  such  charter,  provision  may  be 
made  in  such  amendment  for  the  renewal  and 
repairing  of  any  existing  pavement  under  the 
provisions  of  such  amendment."  Ga.  Laws 
1919,  p.  81. 

This  remedy  came  too  late  to  save  the  fatal 
malady  of  the  act  of  August  18,  1919.  Jones 
V.  McCaskill,  112  Ga.  453,  37  S.  B.  724. 

Counsel  for  the  city  of  Savannah  inslBt 
that  section  870  never  did  apply  to  that  dty, 
because  the  act  of  1887  conferred  upon  the 
dty  the  identical  power  conferred  by  this 
section.  It  is  urged  that  there  is  no  conflict 
between  the  act  of  1887  and  this  section  of 
the  Code,  and  that,  for  this  reason,  the  local 
law  is  not  modified  or  repealed.  Granting 
this,  the  situation  is  not  changed.  The  act 
of  October  1,  1887,  does  confer  upon  the  dty 
the  power  to  repave  its  streets.  This  section 
confers  the  same  power ;  but  it  goes  one  step 
further,  and  establishes  a  general  system  of 
assessments  for  repaving  for  all  cities  of  20,- 
000  inhabitants  or  more.  It  makes  all  as- 
sessments, chargeable  under  local  laws,  when 
the  streets  of  such  dties  were  originally 
paved,  applicable  to  the  repavement  thereof. 

Thus  a  general  law  on  this  subject  is  en- 
acted, and  by  its  express  terms  is  made  ap- 
plicable to  Savannah.  But  however  this  may 
be,  the  city  of  Savannah  was  not  proceeding 
under  the  act  of  1887,  but  under  the  amend- 
ment to  its  charter  of  1919. 

So  we  are  of  the  opinion  that  so  much  of 
the  act  of  August  18,  1919,  as  clothed  the 
mayor  and  aldermen  of  the  dty  of  Savannah 
with  the  right  to  assess  the  entire  cost  of  re- 
paving this  street  to  property  abutting  there- 
on, falls  clearly  within  the  case  for  which 
provision  is  made  in  section  870  of  the  Code, 
and  for  this  reason  is  null  and  void  because 
in  violation  of  the  provision  of  the  Conatita- 
tion  above  redtedf 
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[3]  l%e  rule  that  this  court  will  not  Inter- 
fere with  the  discretion  of  the  trial  judge 
in  granting  or  refusing  an  injunction  does 
not  apply  when  the  question  to  be  decided  by 
the  trial  judge  is  one  of  law.  Ghestatee 
Pyrites  Go.  v.  Gavenders  Gre^  Gold  Mining 
Go.,  118  Ga.  255,  45  S.  E.  267. 

[1]  We  do  not  think  that  the  plaintiffs  are 
guilty  of  such  laches  as  would  deprive  them 
of  the  right  of  Injunction.  Gounsel  for  the 
city  contends  that  they  are  not  entitled  to  an 
injunction,  because  they. acted  prematurely, 
as  the  assessments  had  not  been  made,  but 
were  only  in  process  of  being  levied.  They 
cannot  be  both  premature  in  their  action  and 
at  the  same  time  guilty  of  laches.  We  think 
they  are  liable  to  neither  charge. 

We  think  that  the  court  below  should  have 
granted  an  injunction  restraining  the  mayor 
and  council  of  the  dty  of  Savannah  from 
proceeding  to  repave  this  street  under  the 
act  of  August  18,  1919.  As  this  disposes  of 
the  case,  we  do  not  consider  any  of  the  other 
objections  urged  by  the  plaintiffs  to  these 
proceedings. 

Judgment  reversed. 

AU  the  Justices  concur. 

On  Motion  for  Rehearing. 

[61  Our  attention  has  been  called  to  the 
act  of  July  27,  1921  (Ga.  Laws  1921,  p.  1080), 
by  which  it  is  enacted  that^ — 

''Wherever  and  whenever  said  mayor  and  al- 
dermen shall  have  undertaken  to  pave,  or  re* 
pave,  or  resurface,  or  otherwise  improve  any 
street  *  *  *  in  the  dty  of  Savannah,  under 
and  by  virtue  of  the  provisions  of  the  act  of 
the  General  Assembly  *  *  *  approved  Au- 
gust 18th,  1919,  and  found  in  Georgia  Laws 
1919,  page  1294,  and  following  *  •  •  and 
the  proceedings  for  such  paving  •  *  *  and 
the  assessments  thereof,  shall  be  held  to  be  in- 
valid for  any  reason,  either  before  or  after 
the  paving  •  •  *  then  and  in  such  event  the 
assessments  for  such  paving  •  *  •  against 
the  property  and  property  owners  shall  be 
made  and  levied  and  collected  under  and  by  vir- 
tue and  in  pursuance  of  the  provisions  of  the 
acts  of  the  General  Assembly  ♦  ♦  ♦  found 
in  Georgia  Laws  1884-1885,  page  203  [362], 
and  following,  also  in  Georgia  Laws  1887,  page 
537,  and  in  Georgia  Laws  1910,  page  1142,  and 
such  assessments  so  made  under  the  provisions 
of  the  last-named  acts  shall  be  legal  and  binding 
upon  the  property  benefited  and  upon  the  prop- 
erty owners.  AU  proceedings  heretofore  had 
by  the  mayor  and  aldermen  of  the  city  of  Sa- 
vannah under  and  by  virtue  of  the  act  of  the 
Greneral  Assembly,  •  •  ♦  approved  August 
18th,  1919,  and  found  in  Georgia  Laws  1919, 
page  1294,  and  following  for  the  paving  or  re- 
paving  or  any  street,    *    *    *    are  hereby  de- 
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dared  to  be  valid,  it  being  the  intention  of  th^ 
General  Assembly  of  Georgia  in  the  said  act  of 
August  18th,  1919,  to  include  and  import  ifi  the 
use  of  the  word  'pave,'  as  used  in  sections  10 
and  12  of  said  act  the  right  to  'repave*  any 
such  street    •    •    ••» 

It  is  insisted  by  able  counsel  for  the  de- 
fendant in  error  that  this  statute  does  not 
offend  the  provisions  of  our  state  Gonstitu- 
tion  against  retroactive  acts;  and  that  al- 
though the  act  of  August  18,  1919,  under 
which  the  mayor  and  aldermen  of  the  city 
of  Savannah  undertook  to  repave  the*  portion 
of  West  Broad  street  and  to  assess  the  ad- 
joining property  for  the  cost  of  such  im- 
provement, has  been  dedared  by  this  court 
in  this  case  unconstitutional,  the  above  act 
of  July  27,  1921,  cures  the  invalidity  of  the 
proceedings  for  the  repaving  of  this  street 
and  the  assessments  on  the  abutting  lots  for 
the  cost  of  this  improvement. 

It  is  undoubtedly  true  that  a  municipal 
contract  expenditure,  or  appropriation,  in- 
valid when  made,  may  be  cured  by  subse- 
quent legislation,  unless  the  invalidity  re- 
sults from  a  violation  of  a  constitutional  in- 
hibition. So  where  municipalities,  without 
authority,  subscribe  for  shares  in  railroad 
companies,  the  Legislature  formerly  could 
pass  acts  making  valid  and  binding  such  sub- 
scriptions, and  authorize  the  munidpalities 
to  levy  taxes  for  the  purpose  of  paying  such 
subscriptions.  Winn  v.  Macon,  21  Ga.  275; 
Bass  V.  Golumbus,  30  Ga.  845. 

But  the  above  cases  are  distinguishable 
from  the  case  at  bar.  Those  cases  simply 
validated  contracts  made  by  munidpalities 
and  authorized  the  municipalities  to  levy 
taxes  to  meet  the  obligations  incurred  there- 
under. They  did  not  authorize  the  munic- 
ipalities to  enforce  obligations  against  third 
persons  and  their  property.  Curative  acts 
validating  invalid  obligations  of  a  munici- 
pality are  widely  different  from  a  curative 
act  authorizing  a  municipality  to  enforce 
contracts  which  impose  liabilities  upon  its 
dtizens  and  making  valid  illegal  and  uncon- 
stitutional assessments  upon  their  property. 

The  Gonstitution  of  this  state  prohibits 
retroactive  laws.  Article  1,  §  3,  par  2  (Civil 
Code,  §  6389).  Under  this  provision  every 
statute  which  "creates  a  new  obligation,  im- 
poses a  new  duty,  or  attaches  a  new  liability 
in  respect  to  transactions  or  consideration  al- 
ready past,  must  be  deemed  retrospective." 
Boss  V.  Lettice,  134  Ga.  866,  68  S.  E.  734,  137 
Am.  St  Hep.  281. 

So  we  are  constrained  to  deny  the  motion 
for  a  rehearing  in  this  caae. 
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(152  Oa.  704) 

Washington  exch.  bank  et  ai.  v.  bar- 

NETT,  Tax  Colleotor,  et  al. 
(No.  2680.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1922.) 

(Syllabus  by  the  Oouri.) 

1.  Taxation  ^=»40 (8)— Statute  as  to  equaliza- 
tion not  unoonatltutional. 

The  proyiflions  of  section  6,  13,  and  14 
of  the  act  of  the  General  Assembly  of  Georgia 
for  the  equalization  of  taxation  in  this  state, 
approved  August  14,  1913  (Acto  1913,  p.  123), 
are  not  unconstitutional  upon  tiie  grounds  as- 
signed. 

2.  Taxation  ^=s»6l  I  (6)— Affidavit  on  motion  for 
injunotlon  held  to  support  finding  that  notloe 
of  increase  in  valuation  was  given. 

The  judge  was  authorized  to  find  from 
the  evidence  that  the  taxpayers  whose  tax  re- 
turns were  changed  were  served  with  notices  as 
provided  by  law. 

3.  Taxation  ^=s>61 1(6)— Evidence  held  to  sup- 
port finding  that  changes  In  assessments  were 
made  by  board  of  assessors  and  not  by  tax 
receiver. 

There  was  sufficient  evidence  to  authorize 
the  court  to  find  that  the  changes  in  the  as- 
sessments had  been  made  by  the  county  board 
of  tax  assessors  in  accordance  with  instructions 
and  directions  from  the  state  tax  commissioner. 

Error  £rom  Supper  Court,  Wilkes  Coun- 
ty ;  W.  L.  Hodges,  Judge. 

Suit  by  the  Washington  Exchange  Bank 
and  others  against  A.  C.  Bamett,  Tax  Col- 
lector, and  otbers.  Judgment  denying  an  in- 
junction, and  plaintiffs  bring  error.  Af- 
firmed. 

The  Washington  Qschange  Bank  and  some 
33  citizens  and  taxpayers  of  Wilkes  county 
filed  their  equitable  petition  against  the  tax 
collector,  the  sheriff,  and  the  tax  rl&celver  of 
the  county,  seeking  to  enjoin  the  defendants 
from  enforcing  certain  tax  fi.  fas.  It  is  al- 
leged in  the  petition  that  within  the  time 
required  by  law  petitioners  legally  and  prop- 
erly made  returns  of  their  property  for  tax- 
ation, in  the  year  1920;  that  for  that  year 
the  board  of  .tax  assessors  for  the  county 
were  ordered  by  the  state  tax  commissioner 
to  increase  the  value  of  the  assessment  in 
Wilkes  coxmty  75  per  cent  over  the  prievious 
year's  assessment,  which  the  board  of  as- 
sessors and  equalizers  refused  to  do,  but  did 
increase  the  same  35  per  cent,  over  the  pre- 
ceding year;  that  the  board  of  assessors 
made  report  and  wound  up  the  business  of 
the  board  in  the  year  1920  within  the  time 
required  by  law,  their  report  showing  an  In- 
crease in  the  valuation  of  all  the  property 
in  the  county  of  35  per  cent,  and  gave  no- 
tice by  mailing  same  to  petitioners;  that 
petitioners  were  not  given  notice  as  provided 
by  law  of  the  increase  in  the  assessment,  and 


test  the  raise  in  the  valuation  of  their  prop- 
erty, until  after  the  assessment  was  made. 
In  the  petition  an  attack  is  made  upon  the 
constitutionality  of  sections  6,  13,  and  14  of 
the  act  providing  for  a  system  of  equalization 
of  taxation  in  this  state,  approved  August  14,. 
1913  (Acts  1913,  p.  123). 

At  the  interlocutory  bearing  the  judge 
passed  an  order  dissolving  the  restraining 
order  theretofore  granted,  and  refused  the 
injunction. 

I.  T.  Irvin,  Jr.,  of  Washington,  Ga.,  for 
plaintiffs  in  error. 

Clement  E.  Sutton,  of  Washington,  Ga.,  and 
Alvin  G.  Golucke,  of  CrawfordviUe,  for  de- 
fendants in  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  court  below  did  not  err 
in  refusing  an  injunction  in  this  case.  The 
questions  of  the  constitutionality  of  those 
parts  of  the  act  here  attacked  have  already 
been  passed  upon  and  discussed  at  length, 
rendering  unnecessary  a  further  discussion, 
inasmuch  as  we  adhere  to  these  decisions.  la 
the  case  of  Ogletree  v.  Woodward,  150  Ga. 
691,  105  S.  E.  243,  not  only  is  the  decision 
rendered  adversely  to  the  contentions  of  the 
plaintiffs  in  error  here,  upon  the  constitu- 
tionality of  the  law,  but  the  questions  are 
there  dealt  with  at  length  by  Justice  George ; 
and  that  decision  and  the  decisions  upon 
which  it  is  based  uphold  the  constitutionality 
of  the  equalization  act  as  against  the  at- 
tacks made  in  the  instant  case.  The  Ogle- 
tree  Case  deals  with  all  the  questions  made 
as  to  the  constitutionality  of  sectione  13  and 
14,  and  also  points  out  that  the  decision  in 
the  case  of  Turner  v.  Wade,  254  U.  S.  64,  41 
Sup.  Ct.  27,  65  L.  Ed.  134,  affects  only  that 
part  of  section  6  of  the  equalization  act 
which  contains  the  particular  provision  em- 
bodied in  these  words:  '*else  the  decision 
of  said  board  shall  stand  affirmed  and  shall 
be  binding  in  the  premises.*'  And  it  was  also 
ruled  in  this  connection,  in  the  Ogletree  Case,. 
supra,  that — 

"The  main  purpose  of  the  statute  not  being 
affected  by  the  unconstitutionality  of  the  par- 
ticular provision,  the  whole  act  is  not  thereby 
defeated." 

Upon  a  review  of  that  case,  made  at  the 
request  of  the  plaintiffs  in  error,  the  court 
declines  to  reverse  and  set  aside  that  de- 
cision. 

[2]  2.  The  allegation  in  the  petition,  that 
notices  of  the  changes  made  in  the  taxpayers' 
returns  and  of  the  increased  assessments' 
were  not  given  as  required  by  law,  does  not 
seem  to  be  borne  out  by  the  evidence  submit- 
ted at  the  hearing.  At  least,  there  Is  evi- 
dence in  the  record  ftom  which  the  judge 
could  have  found  that  the  notices  were  duly 
served.     An  affidavit  was  submitted  at  the 
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that  be  was  a  member  of  the  board  of  tax 
equalizers  for  Wilkes  county  during  tbe  year 
1920,  and  this  affidavit  contains  the  recital 
that— 

"Tbe  board  oaosed  written  notice  to  be  serv- 
ed by  the  deputy  sheriff  of  said  county  on  all 
parties  in  said  county  whose  cases  are  named, 
before  the  raise  of  their  properties  returned 
became  finally  fixed  within  the  time  required 
by  law.  That  the  only  notices  sent  by  mail 
were  those  to  taxpayers  living  without  said 
county  and  state,  as  required  by  the  act" 

[3]  3.  It  Is  alleged  In  the  petition  that  the 
Increase  of  20  per  cent  in  the  valuations  of 
the  properties  for  which  the  taxes  were  as- 
sessed was  not  made  by  the  board  of  county 
tax  assessors,  although  the  state  tax  commis- 
sioner had  already  directed  that  such  in- 
crease be  made,  but  that  the  Increase  was 
made  by  the  tax  receiver  himself.  The  Judge 
was  authorized  to  find  to  the  contrary  of  this 
allegation.  In  the  record  we  find  the  follow- 
ing affidavit  made  by  P.  N.  Ck)mbs,  tax  re- 
ceiver of  the  county 


"That  on  or  about  the 


day  of  July, 


1920,  he  was  ordered  by  the  state  tax  com- 
missioner of  Georgia  to  increase  assessments 
of  property  of  Wilkes  county  of  each  tax- 
payer thereof  20  per  cent  over  the  assessments 
fixed  by  the  board  of  county  assessors  for  the 
year  .1920.  That  the  tax  commissioner  or- 
dered the  county  tax  assessors  to  make  this 
increase,  but  that  they  refused  to  do  so,  and 
thereafter  he  was  ordered  to  have  said  20  per 
cent  of  values  added  to  each  taxpayer's  as- 
sessment in  said  county.  That  he  objected  to 
doing  this,  and  sent  an  attorney  to  Atlanta 
to  endeavor  to  get  the  state  tax  commfssioner 
to  rescind  this  order,  but  that  the  said  state 
tax  commissioner  refused  to  do  so." 

But  further  on  In  the  record  we  find  an- 
other affidavit  made  by  the  same  witness,  as 
follows: 

"That  said  P.  N.  Combs  is  tax  receiver  of 
Wilkes  county,  6a.,  and  acted  as  such  during 
the  year  1920.  That  he  also  served  as  clerk 
to  the  local  board  of  tax  equalizers  of  said 
county.     That  on  or  about  the  r  day  of 

■:— ,  1920,  after  the  book  of  the  tax  receiver 


was  made  up  and  mailed  to  the  comptroller 
general,  that  about  the  date  of  July  30,  1920, 
he  was  instructed  by  the  local  board  of  tax 
equalisers  of  Wilkes  county,  Oa.,  acting  under 
advice  from  Hon.  H.  J.  Fullbright,  state  tax 
commissioner,  and  also  by  the  said  state  tax 
commissioner  directly,  to  add  20  per  cent  in- 
crease to  all  the  taxable  property  returned  for 
taxation  in  Wilkes  county  fpr  the  year  1920, 
in  order  to  equalize  the  taxes  of  said  county 
with  other  sectiotis  of  the  state.  That  such 
instructions  were  immediately  carried  out,  and 
all  returns  of  taxpayers  were  raised  20  per 
cent  of  the  amount  of  the  original  return." 

Construing  the  two  together,  as  it  is  not 
absolutely  necessary  to  hold  that  they  are 
contradictory,  it  means  that  the  affiant,  clerk 
of  the  board,  acting  under  the  instructions 
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of  the  board,  made  the  changes  complained 
of.  And  this  was  sufficient  compliance  with 
the  law  requiring  the  changes  to  be  made  by 
the  board. 

Judgment  affirmed. 

All  the  Justices  concur,  except  BECK,  P.  J., 
disqualified. 

(152  Oa.  e96) 

WILLIAMS  V.  MAYOR  AND  COUNCIL  OF 
WAYNESBORO.     (No.  2625.) 

(Supreme  Court  of  Georgia.     Feb.  17,  1922.) 

(Syllahus  hy  the  Court,) 

1.  Lloenses   ^s»29— City    may   Increase  occu- 
pation tax  after  tax  first  levied  has  been  paid. 

Where  a  city  has  full  power  to  tax  an  oc- 
cupation, it  may  increase  the  rate  on  the  par- 
ticular class  of  persons  engaged  therein  at  any 
time  before  the  expiration  of  the  period  for  the 
enforcement  of  the  tax,  after  the  tax  first  ley- 
led  has  been  paid. 

2.  Licenses  ^=>7(9)— No  power  to  Impose  pro- 
hibitive tax  on  legitimate  business. 

The  -mayor  and  council*  of  a  dty  have  not, 
under  legislative  grant  of  authority  to  levy  oc- 
cupation taxes,  the  power  to  impose  upon  a 
useful  and  legitimate  business  a  prohibitive  tax. 

3.  Lloenses  ^=97(9)— Tax  on  ice  dealers  held 
unreasonable^  prohibitive^  and  confiscatory. 

The  occupation  tax  of  $300  on  ice  dealers 
in  the  dty  of  Waynesboro,  and  $100  additional 
on  each  wagon  employed  in  such  business,  is 
unreasonable,  prohibitive,  and  confiscatory,  un- 
der the  facts  in  this  case. 

(Additional  Byllahu9   hy  Editorial  Staff.) 

4.  Lloenses  ^=97(9)— Oocupatlon  tax  presumed 
reasonable. 

The  presumption  is  always  in  favor  of  the 
reasonableness  of  an  occupation  tax  imposed  by 
a  city,  and  the  burden  is  on  one  attacking  the 
tax  to  establish  the  fact  that  it  is  unreasonable 
and  prohibitive. 

Error  from  Superior  Court,  Burke  Oonn- 
ty;    H.  C.  Hammond,  Judge. 

Suit  for  Injunction  by  J.  P.  A.  Williams 
against  the  Mayor  an&  Gonndl  of  Waynes- 
boro. An  injunction  was  refused,  and  plain- 
tiff brings  error.    Reversed. 

Williams  filed  his  petition  to  enjoin  the 
enforcement  of  an  ordinance  of  the  dty  of 
Waynesboro,  which  imposed  an  occupation 
tax  of  $300  on  dealers  in  ice  and  an  addi- 
tional tax  of  $100  for  eadi  wagon  used  in  its 
delivery,  on  the  ground  that  It  was  unrea- 
sonable and  oppressive.  This  ordinance  was 
passed  on  April  4,  1921.  Prior  to  that  time 
the  occupation  tax  on  ice  dealers  was  $26. 
The  plaintiff  had  been  engaged  in  the  busi- 
ness of  selling  ice  in  Waynesboro  for  a  num- 
ber of  years  prior  to  the  enactment  of  this 
ordinance.  The  revenue  year  In  that  city 
runs  from  October  1st  of  one  year  to  Octo- 
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ber  l8t  of  the  next  year.  Williams  used 
three  wagons  in  connection  with  his  ice  busi' 
ness,  and  under  this  ordinance  would  have 
to  pay  a  tax  of  $600  per  annum.  For  lack 
of  money  he  was  unable  to  pay  this  tax  and 
would  have  to  go  out  of  business. 

The  members  of  the  city  council  of 
Waynesboro  at  the  date  of  the  passage  of 
this  ordinance  were  A.  J.  Herrington,  W.  E. 
Taylor,  F.  Hamp  Blount,  Frank  A.  Blount, 
Gray  Quinney,  and  Moses  C.  Cohen.  Frank 
S.  Palmer  was  mayor.  A  majority  of  these 
were  members  of  the  Waynesboro  Ice  As- 
iM>ciation. 

A  witness  for  the  plaintiff  testified  that 
he  heard  Frank  A.  Blount,  on  April  8,  1921, 
say  that  the  city  council  imposed  this  heavy 
license  tax  on  ice  dealers  because  Williams 
was  selling  ice  at  such  a  low  price  that  the 
Waynesboro  Ice  Association  could  not  com- 
pete, and  that  the  tax  was  imposed  to  pro- 
hibit Williams  from  further  dealing  in  ice. 
Another  witness  for  the  plaintiff  testified 
chat  on  the  morning  of  April  9,  1921,  a  few 
days  after  Williapis  had  been  comipelled  to 
stop  selling  ice  by  reason  of  this  tax,  the 
Waynesboro  Ice  Association  raised  the  price 
of  ice  from  70  to  80  cents  per  hundred,  while 
Williams  was  retailing  ice  at  50  cents  per 
hundred  on  the  day  previous.  Edgar  Barg- 
eron,  on  behalf  of  the  plaintiff,  testified  that 
for  the  past  year  and  several  years  prior 
thereto  he  had  been  engaged  in  retailing  ice 
in  Waynesboroi  but  owing  to  this  tax  it  was 
Impossible  for  him  to  engage  in  the  ice  busi- 
ness. He  could  not  carry  on  such  business 
profitably  when  operated  on  the  most  eco- 
nomical basis.  His  yearly  sales  would  not 
cfxceed  600  tons.  In  April,  1920,  an  ordi- 
nance was  passed,  imposing  an  occupation 
tax  on  such  dealers  of  $25.  During  the 
years  1918  and  1919  the  plaintiff  sold,  re- 
spectively, 2,100  tons  and  2,000  tons.  In 
1920  his  sales  amounted  to  1,700  tons,  due 
to  the  fact  that  the  Waynesboro  Ice  Associa- 
tion had  begun  the  sale  of  ice  in  September 
of  that  year.  This  association  sold  approxi- 
mately 300  tons  during  the  remainder  of 
that  year.  Edgar  Bargeron  sold  about  500 
tons.  All  dealers  did  not  sell  more  than 
2,700  tons.  He  sold  ice  at  from  $12  to  $15 
per  ton,  making  a  very  small  profit.  The 
average  consumption  of  ice  in  Waynesboro 
is  2,600  tons  per  annum.  The  Waynesboro 
Ice  Association  is  selling  one-half  or  more  of 
the  ice  consumed  in  that  city.  The  plain- 
tiff's sales  for  the  present  revenue  year  will 
not  exceed  1,200  tons,  and  will  yield  the 
gross  sum  of  $12,000.  The  margin  of  profit 
is  so  small  that  he  cannot  afford  to  pay  this 
occupation  tax.  The  cost  of  1,200  tons  of 
Ice  and  the  sale  and  delivery  to  customers 
will  amount  to  $10,000.  leaving  a  profit  of 
$2,000,  with  nothing  deducted  for  deprecia- 
tion. 

The  derk  of  the  city  council  testified  that' 


the  plaintiff  paid  the  license  tax  on  his  ice 
business  of  $25  for  the  year  ending  October 
1, 1920.  No  change  in  this  tax  was  made  for 
the  year  beginning  October  1,  192a  until 
April  4,  1921,  when  the  tax  of  $300,  and 
$100  on  each  additional  wagon  was  imposed. 
On  April  9,  1921,  the  plaintiff  tendered  to 
him  as  clerk  $25  in  payment  of  said  license 
tax,  which  he  refused.  Under  the  ordinance 
of  the  city  of  Waynesboro  an  occupation  tax 
is  imposed  on  merchants  of  $5  on  the  first 
thousand  dollars  worth  of  business  done  or 
fraction,  and  $1  on  each  additional  thou- 
sand. Blacksmiths  pay  $85,  merchandise 
brokers  $25,  stockbrokers  $10*  boarding  hous- 
es $10,  bottling  works  $75,  contractors  $25 
to  $100,  dealers  in  cotton  seed  or  seed  cot-, 
ton  $25,  public  drays  $25,  express  companies 
$100,  hotel  keepers  $50,  insurance  companies 
$10,  dealers  in  green  meats  $25,  candy  fac- 
tories $10»  carriage  and  wagon  factories  $35, 
opera  houses  or  music  halls  $50,  delivery  and 
sales  stables  $25,  telephone  and  telegraph 
companies  $25,  storage  warehouses  $50,  lum- 
ber yards  $25,  dealers  in  brick  $25,  cotton- 
oil  mills  $200,  packing  houses  $50,  milk  sell- 
ers $10,  and  public  ginneries  $50. 

J.  E.  Munday,  manager,  and  John  B.  Mc- 
Natt,  bookkeeper,  of  the  Southern  Cotton  Oil 
Company,  testified  that  the  annual  business 
of  such  companies  in  Waynesboro  amounts 
to  $75,000  per' annum.  O.  Ii.  Bowland,  man- 
ager of  the  Burke  County  Oil  &  Fertilizer 
Company,  testified  that  his  company  did  an 
annual  business  of  $50,000  in  Waynesboro. 
The  occupation  tax  on  ice  dealers  in  the  city 
of  Augusta  was  $150  per  annum  and  on 
wagons  $5  for  each  horse.  The  population 
of  Augusta  was  between  50,000  and  60,000. 
and  that  of  Waynesboro  between  3,000  and 
4,000. 

In  its  answer  tbe  defendant  alleges  that 
the  plaintiff  for  a  number  of  years  was  the 
sole  ice  dealer  in  Waynesboro,  doing  a  busi- 
ness of  $40,000,  and  making  net  profits  of 
$10,000  per  year,  without  payment  of  any 
license  tax.  He  charged  extortionate  prices, 
and  refused  to  give  correct  weights.  The 
citizens  of  Waynesboro  complained  to  the 
mayor  and  council  for  relief.  On  the  first 
Monday  In  April,  1920,  an  ordinance  was 
passed  requiring  all  dealers  to  keep  on  hand 
accurate  scales,  and  imposed  a  nominal  li- 
cense tax  of  $25  on  its  dealers. 

Donald  Blount,  agent  of  the  Central  of 
Georgia  Kallway  Company  at  Waynesboro, 
testified,  for  the  defendant,  that  there  was 
delivered  to  the  plaintiff  from  January  3, 
1920,  to  December  18,  1920,  111  cars  of  Ice, 
that  the  freight  on  each  car  up  to  September 
3,  1920,  was  about  $15  per  car  of  30,000 
pounds,  and  after  September  3d  $18.75  per 
car.  The  cars  contained  30,000  pounds,  ex- 
cept in  a  few  instances. 

Robert  Bargeron,  for  the  defendant,  testi- 
fied that   Bb  Bargeron   &  Bra  sold  ice   in 
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Waynesboro  from  April  1  to  September  1, 
1920,  that  during  said  period  his  firm  sold 
an  average  of  two  cars  of  twelve  tons  each 
per  week,  or  480  tons.  This  Ice  cost  from 
$6  to  $8  per  ton.  Seven  dollars  would  be 
an  average  price.  The  freight  was  $1.50 
per  ton. 

Floyd  Scruggs,  on  behalf  of  the  defend- 
ant, testified  that  he  was  employed  by  the 
plaintiff  as  delivery  man  of  Ice  during  the 
years  1919  and  1920.  He  sold  during  the 
season  of  1920  an  average  of  about  a  ton  and 
a  half  per  day.  He  sold  ice  to  drug  stores 
and  beef  markets  at  60  cents,  to  business 
houses  and  stores  at  75  cents,  and  to  resi- 
dences at  $1,  per  hundred.  While  these 
prices  were  supposed  to  be  based  on  the 
weights  of  a  hundred  pounds,  the  ice  weighed 
a  great  deal  less;  he  being  instructed  to 
cut  the  ice  so  that  it  would  sell  at  the 
weights  at  which  the  same  was  purchased. 
He  was  constantly  met  with  complaints  from 
the  citizens  of  Waynesboro  about  the 
weights.  He  was  paid  $3  per  day  for  his 
services  during  the  ice  season  of  1920,  and 
others  were  paid  the  same  amount.  The 
only  other  expenses  were  the  cost  of  main- 
taining the  delivery  wagons  and  the  cost  of 
storage. 

R.  Ir.  Oliver,  city  clerk,  testified  that  in 
addition  to  the  occupation  tax  the  Southern 
Cotton  Oil  Company  paid  during  1920  an 
ad  valorem  tax  of  $379.80 ;  the  Burke  County 
Oil  Mill,  in  addition  to  the  occupation  tax, 
paid  an  ad  valorem  tax  of  $135 ;  the  Waynes- 
boro Gin  Company,  an  ad  valorem  tax  of 
$105;  and  the  Kitchens  &  Page  Ginnery,  an 
ad  valorem  tax  of  $63.  A  business  tax  of 
$300  upon  each  agent  engaged  in  delivering 
fertilizer  from  warehouses  has  since  been 
Imposed.  The  ordinance  of  which  plaintiff 
complains  was  unanimously  passed,  and  In 
his  opinion  was  not  unreasonably  or  dis- 
criminatory. 

J.  H.  Whitehead,  president  of  the  Waynes- 
boro Ice  Association,  testified  that  he  and 
36  other  citizens  of  the  city  of  Waynesboro, 
in  the  spring  of  1920,  formed  said  associa- 
tion ;  that  they  borrowed  $25,000,  and  erect- 
ed an  ice  plant  in  Waynesboro.  Said  organ- 
ization was  not  formed  for  private  gain,  but 
solely  for  the  benefit  of  the  community.  It 
Is  the  purpose  of  said  organization,  as  soon 
as  its  plant  is  paid  for,  to  donate  the  same 
to  the  dty  of  Waynesboro,  without  any  gain 
or  dividend  to  Its  members.  This  associa- 
tion and  Williams  are  the  only  ice  dealers 
within  the  limits  of  Waynesboro.  The 
Waynesboro  Ice  Association  has  already 
paid  this  occupation  tax.  In  his  opinion  this 
occupation  tax  is  reasonable. 

John  G.  Herrlngton  deposed  for  the  de- 
fendant that  he  is  manager  of  the  Waynes- 
boro Ice  Association,  and  that  said  associa- 
tion sold  during  1920  400  tons  of  ice.  The 
association    is    now    selling    approximately 
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half  of  the   total  amount  of   Ice  sold  in 
Waynesboro. 

James  H.  Whitehead,  president  of  the 
Waynesboro  Ice  Association,  testified  for  the 
defendant  that  there  had  been  no  increase 
by  this  association  In  the  price  of  ice  after 
the  passage  of  the  ordinance  of  April  4,  1921. 

In  rebuttal,  the  plaintifl!  testified  that  he 
pays  a  property  tax  In  the  dty  of  Waynes- 
boro on  his  lot  where  his  warehouse  is  lo- 
cated and  on  his  residence.  His  profits  on 
ice  sales  did  not  go  above  $2  per  ton.  The 
Waynesboro  Ice  Association  did  not  go  in- 
to the  ice  business  until  September  of  1920. 
That  company  Is  now  in  the  market,  and  he 
does  not  see  how  he  could  expect  to  sell 
more  than  1^200  tons  of  ice  during  the  year 
1921. 

When  the  purchaser  weighed  his  own  ice, 
the  price  was  about  $1  per  hundred.  He 
was  selling  this  year  at  50  cents  per  hun- 
dred pounds  on  the  average.  The  other 
comimny  was  selling  at  70  cents.  He  is  now 
paying  drivers  $10  per  week.  He  tried  to 
sell  ice  so  that  the  weights  at  which  he 
bought  in  Augusta  would  hold  out.  The 
buyer  would  stand  the  loss.  The  ice  he  sold 
at  $20  per  ton  to  retailers,  to  wholesale  con- 
sumers at  $12  per  ton,  to  drug  stores  at  $16 
per  ton,  cost  him  $6  per  ton,  later  $7  per  ton, 
beside  freight.  He  cannot  account  for  his 
making  only  $2  per  ton  profit  when  there  Is 
this  difference  between  cost  and  selling  price. 

Frank  A.  Blount  testified  for  the  defend- 
ant that  he  dented  that  he  made  the  state- 
ment about  crushing  out  Williams'  business, 
but  admitted  he  did  talk  about  it,  and  said 
if  they  wanted  to  take  it  that  way  they  could 
do  so.  He  admitted  he  said  he  would  be 
willing  to  put  the  tax  up  to  $1,000  on  ac- 
count of  the  way  the  plaintifl  had  been 
charging  people  for  ice  when  he  had  no  op- 
position. 

F.  S.  Palmer,  for  the  defendant,  testified 
that  he  is  the  mayor  of  Waynesboro;  he 
never  made  the  statement  that  this  tax  was 
put  <«  to  crush  out  Williams,  but  admitted 
he  wrote  to  persons  outside  of  Waynesboro 
to  know  if  he  would  be  permitted  to  levy  a 
tax  of  $2,000  or  $2,500.  He  felt  that  they 
were  obliged  to  take  some  kind  of  a  defen- 
sive stop.  He  denies  that  there  was  any* 
Increase  in  the  price  of  Ice  made  by  the  new 
company  on  April  9,  after  they  stopped  Wil- 
liams from  selling  his  Ice. 

The  judge   below   refused   to   grant   the 
temporary  restraining  order,  and  this  is  the. 
error  assigned. 

B.  M.  Price,  of  Waynesboro,  and.Wm.  H. 
Fleming,  of  Augusta,  for  plaintiff  in  error. 

B.  V.  Heath,  of  Waynesboro,  and  H.  J. 
Fullbright,  of  Atlanta,  for  defendant  in  er- 
ror. 

HINI3S  J.  (after  stating  th&  fitcts  as 
above).    [1]  1.  It  is  insisted  by  the  plaintiff 
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that  the  mayor  and  city  council  of  Waynes- 
boro Is  without  power  to  increase  a  business 
tax,  where,  at  the  beginning  of  the  license 
yean  there  is  an  ordinance  in  existence  fix- 
ing the  amount  of  such  tax;  and  that  such 
increase  of  a  business  tax  by  a  new  ordi- 
nance, passed  after  the  beginning  of  the  rev- 
enue or  license  year  of  the  municipality, 
would  in  effect  be  a  revocation  of  the  license 
granted  to  carry  on  the  particular  business 
for  which  it  was  granted.  Counsel  for  plain- 
tiff relies  on  the  case  of  Peginls  v.  Atlanta, 
132  Ga.  302,  63  S.  E.  857,  35  L.  R.  A.  (N.  S.) 
716.  In  that  case  this  court  drew  a  distinc- 
tion between  the  collection  of  a  business  tax 
on  occupations  which  are  per  se  useful  and 
lawful,  although  the  method  of  imposing 
such  tax  is  called  a  license,  and  the  granting 
of  a  license,  strictly  so  called,  granted  under 
the  police  power  for  the  regulation  and  con- 
trol of  certain  pursuits.    The  court  said: 

"In  the  former  class  the  tax  or  cliarge  Is  im- 
posed for  the  purpose  of  coUectiog  revenue; 
and  alt*hough  the  mode  of  doing  so  is  frequent- 
ly called  licensing,  the  real  parpose  is  to  en- 
force the  collection  of  the  municipal  revenue. 
As  to  such  occupations  the  municipal  authori- 
ties are  not  vested  with  a  discretion  to  grant  or 
refuse  hcenses  or  to  revoke  such  licenses  at 
the  will  of  the  grantor." 

This  case  is  authority  for  the  proposition 
that  a  municipal  corporation  cannot  revoke 
a  license  to  conduct  a  lawful  and  useful  busi- 
ness, where  the 'method  of  licensing  is  for 
the  purpose  of  collecting  an  occupation  tax 
on  such  business;  but  it  does  not  decl<le  that 
a  municipality,  having  full  power  of  levy- 
ing occupation  taxes,  cannot  change  an  ordi- 
nance in  existence  at  the  time  its  license 
year  begins  by  passing  a  new  ordinance  in- 
creasing such  occupation  tax,  where  the  in- 
creased tax  is  not  unreasonable,  arbitrary, 
prohibitive,  or  confiscatory,  especially  when 
such  tax  had  not  been  paid  under  the  prior 
ordinance  before  the  passage  of  the  new  one. 
This  court  has  held  that — 

'The  municipal  authorities  could  change  an 
ordinance  imposing  a  special  tax  upon  a  partic- 
ular class  of  dealers  by  increasing  the  rate, 
after  the  tax  first  levied  had  been  paid,  but  be- 
fore the  expiration  of  the  time  for  returning 
and  paying  the  same;  and  such  a  change, 
made  between  the  date  of  the  payment  and  the 
time  when  Its  collection  could  have  been  en- 
forced, was  not  unlawful."  Mayor,  etc.,  of  Sa- 
vannah Y.  Crawford,  75  Ga.  35. 

The  principle  ruled  in  that  case  may  be 
justified  upon  the  ground  that  a  municipal- 
ity, having  full  power  to  levy  business  tax- 
es, can  at  any  time  increase  the  tax  on  a 
particular  class  of  dealers,  provided  such 
increase  is  not  arbitrary,  prohibitive,  con- 
fiscatory, or  discriminatory,  whenever  the 
exigencies  of  the  municipal  finances  require 
the  increase. 

fhe  case  of  the  plaintiff  is  not  so  strong 


as  that  of  the  Crawford  Case,  just  cited,  be- 
cause he  did  not  pay  the  license  tax  for  the 
license  year  beginning  October  1,  1920,  be- 
fore the  passage  of  the  ordinance  of  April  4, 
19!21.  Upon  the  authority  of  the  Crawford 
Case  we  do  not  think  that  the  levy  of  a 
larger  occupation  tax  by  the  ordinance  of 
April  4,  1921,  than  that  fixed  by  tlie  ordi- 
nance in  force  at  beginning  of  the  license 
year,  is  unlawful. 

[2,  3]  2.  It  is  now  indisputably  established 
by  the  decisions  of  this  court  that  an  occu- 
pation tax  must  be  reasonable  in  amount 
and  must  not  be  discriminatory,  confiscatory 
or  prohibitive.  Morton  v.  Macon,  111  Ga. 
162,  36  S.  E.  627,  50  L.  R.  A.  485;  Mayor, 
etc.,  of  Savannah  v.  Cooper,  131  Ga.  670,  63 
S.  E.  138 ;  Southern  Express  Co.  v.  Ty  Ty, 
141  Ga.  421,  81  S.  E.  114;  Western  Union 
Telegraph  Co.  v.  Fitzgerald,  149  Ga.  330,  100 
S.  E.  104. 

[4]  The  presumption  Is  always  in  favor  of 
the  reasonableness  of  the  tax,  and  the  bur- 
den is  upon  the  plaintiff  to  establish  the  fact 
tliat  it  is  unreasonable  or  prohibitive.  Is  it 
shown  under  the  facts  of  this  case  that  the 
occupation  tax,  imposed  upon  the  plaintiff, 
by  this  ordinance,  is  unreasonable,  prohibi- 
tive, or  confiscatory?  The  undisputed  evi- 
dence 6howj9  that  the  tax  has  driven  out  of 
the  ice  business  one  of  the  three  Ice  dealers 
in  the  city  of  Waynesboro,  and  prohibits  the 
plaintiff,  one  of  these  three  Ice  dealers,  from 
continuing  this  business  in  the  city.  This 
leaves  the  Waynesboro  Ice  Association  as 
the  sole  ice  dealer  in  Waynesboro,  and  give^ 
to  this  association  a  monopoly  of  the  ice  busi- 
ness in  that  city.  The  effect  of  this  tax  has 
been  prohibitive  as  to  all  dealers  in  ice  exr 
cept  this  association. 

The  plaintiff  asserts  that  his  net  earnings 
amounted  to  only  $2,000  per  annum,  and  this 
ordinance  imposes  a  tax  of  30  per  cent  on 
that  amount.  The  city  contends  that  the 
plaintiff  had  been  making  a  net  income  of 
$10,000  per  annum.  Even  according  to  the 
contention  of  the  city,  he  was  making  this 
amount  of  net  income  before  the  Waynes- 
boro Ice  Association  began  to  make  and  sell 
ice  in  Waynesboro.  Since  the  plaintiff  has 
been  compelled  to  meet  this  new  competition, 
he  has  been  able  to  do  only  about  half  sl^ 
much  business  as  he  had  been  doing  prior 
to  the  levying  of  this  tax.  It  is  shown  that 
there  are  consumed  In  Waynesboro  annually 
25,000  to  27,000  tons  of  ice.  The  inference 
may  be  fairly  drawn  from  the  evidence  that 
the  plaintiff  will  hereafter  sell  not  more  than 
one-half  of  this  amount  of  ice  consumed  in 
that  city.  In  that  event  he  will  pay  12  per 
cent,  upon  his  net  income  as  an  occupation 
tax«  But  assuming  that  the  plaintiff  coul^ 
earn  $10,000  per  annum,  this  occupation  tax 
amounts  to  6  per  cent,  of  that  amount.  This 
court  has  held  that  an  occupation  tax  of 
$500  upon  "money  lenders,  copartners,  as- 
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flodations,  corporations,  or  Indlvidnala,  lend- 
ing money  on  housebold  or  kitchen  furniture 
and  wearing  apparel/'  Is  unreasonable  (Mor- 
ton T.  Macon»  111  Ga.  162,  86  S.  B.  627,  50 
L.  R.  A.  485) ;  and  that  a  tax  of  $400  upon 
an  agent  selling  fresh  meats,  his  salary  being 
but  $1,800,  was  excessive  and  unreasonable 
(Mayor,  etc.,  of  Savannah  v.  Cooper,  131  Ga. 
670,  63  S.  B.  138). 

In  this  case  the  tax  has  been  proved  pro- 
hibitive in  Its  results  by  driving  out  all  deal- 
ers but  one,  and  in  creating  a  monopoly  in 
the  ice  business  In  the  city  of  Waynesboro. 
This  alone  would  not  make  such  tax  unlaw- 
ful, but  can  be  considered  in  determining, 
under  the  whole  situation,  whether  such  tax 
is  unreasonable. 

So  we  reach  the  conclusion  that  this  occu- 
pation tax  la  unreasonable,  and  that  the 
court  below  should  have  granted  an  injunc- 
tion restraining  its  enforcement. 

Judgment  reversed. 

All  the  Justices  concur. 
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CARAKER  V.  BROWN.     (No.  2510.) 

(Supreme  Oourt  of  Georgia.    Feb.  17,  1922.) 

(8yllahM9  by  the  Court.) 

1.  ExeoHtors  and  administrators  ^=»  130(2)— 
Administrator  iielit  not  entltied  to  recover 
land  not  sliown  to  lie  needed  for  payment  of 
detafts  or  for  distribution. 

There  being  no  evidence  that  the  admin- 
istrator had  ever  been  in  possession  of  the 
premises  sued  for,  or  that  any  order  for  the 
sale  thereof  had  ever  been  granted  to  him  by 
the  court  of  ordinary,  or  that  there  was  any 
necessity  for  the  administrator  to  recover  them 
in  order  to  pay  the  debts  of  his  intestate,  or 
any  circumstances  tending  to  show  the  neces- 
sity for  their  recovery  in  order  for  the  admin- 
istrator to  distribute  the  same,  a  verdict  for 
the  defendant  was  demanded;  and  the  court 
erred  in  not  granting  a  new. trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence. 
Adams  v.  Phillips,  132  Oa.'455,  64  S.  B.  467; 
Winn  ▼.  Simmons,  141  Ga.  680,  81  S.  E.  1106. 

2.  Wiils  ^=s>80&-^dminl8trater  of  wife  given 
nothing  to  which  she  was  not  otherwise  en- 
titled lield  not  estopped  to  dalm  land  by 
wlfe^s  aoceptanoo  of  legacy;  essentlaJs  of 
estoppel  against  legatee  whose  property  Is 
disposed  of  hy  will  stated. 

The  fact  that  the  intestate  of  the  plaintiff 
owed  no  debts,  and  that  all  the  legatees  under 
the  will  of  the  husband  of  said  intestate,  in- 
cluding the  latter,  accepted  and  took  possession 
of  the  legacies  given  them  under  said  will, 
would  not  estop  her  administrator  from  assert- 
ing title  to  be  in  her  to  land  in  which  she  was 
given  a  life  estate,  under  said  will.  To  con- 
stitute an  estoppel  the  testator  must  have  af- 
fected to  give  property  uot  his  own,  which  was 
tme  in  this  case;  but  he  must  also  have  given 


a  benefit  to  the  person  to  whom  that  property 
belongs,  which  is  not  true  in  this  case,  as 
the  wife  did  not  get  any  benefit  under  tbe  will 
to  which  she  was  not  entitled  independently  of 
the  will,  and  such  legatee  must  elect  to  take 
under  the  instrument.  Civ.  Code  1910,  §  4610; 
Johnson  v.  Hayes,  139  Ga.  218,  221.  77  S. 
B.  73. 

3.  Trial  <@=s>240,  253(3)— Instruction  on  title  by 
prescription  held  properly  refused  as  |irgu- 
mentative;  instruction  erroneous  as  not  enu- 
merating essential  elements  of  prescripitlve 
title. 

The  court  did  not  err  in  refusing  a  re- 
quest to  charge  which  was  coached  in  argumen- 
tative language.  McGee  v.  Young,  132  Ga. 
606,  64  S.  E.  689.  The  written  request  set 
out  in  the  second  ground  of  the  defendant's 
amendment  to  his  motion  for  new  trial  h<as 
this  infirmity.  Besides,  this  request  was  faulty 
in  not  enumerating  all  the  elements  necessary 
to  give  a  prescriptive  title. 

4.  Adverse  possession  ^=»43(6)~Pos8es8ion  of 
executor,  legatee,  and  legatee's  grantee  may 
be  tacked. 

The  possession  of  property  by  the  vendee 
of  a  legatee,  by  the  legatee,  and  by  the  ex- 
ecutor of  the  will  under  which  the  legatee  was 
given  such  property  may  be  tacked  to  make  out 
the  full  period  of  the  prescriptive  term. 

5.*  Adverse  possession  ^=>II6(I)  —  Husband 
and  wife  <s=s>i6~ln8truction  as  to  title  by 
possession  for  20  years  properly  refused 
when  not  pertinent  to  evidence;  prescription 
dops  not  run  as  between  husbaiid  and  wife 
jointly  oooupying  premises  as  a  home. 

The  court  did  not  err  in  refusing  a  written 
request  to  charge,  based  upon  the  theory  that 
the  defendant  had  acquired  a  prescriptive  title 
by  20  years*  possession,  because  there  was  no 
view  of  the  evidence  under  which  said  charge 
was  pertinent.  Where  a  husband  and  wife 
jointly  occupy  premises  as  a  home,  prescrip- 
tfon  will  not  run  in  favor  of  one  against  the 
other.     Carpenter  v.  Booker,  131  Ga.  546,  62 

5.  E.  983,  127  Am.  St.  Rep.  241. 


6.  Husband  and  wife  ^=»l6»No  presumption  of 
husband's  possession  of  property  Jointly  oo- 
oupied  but  owned  by  wife. 

The  court  did  not  err  in  refusing  to  charge 
the  jury,  when  requested  so  to  do  by  the  de- 
fendant, that,  when  husband  and  wife  occupy 
property  jointly,  the  presumption  of  law  is  that 
such  possession  is  that  of  the  husband,  and 
that  the  burden  was  on  the  plaintiff  to  rebut 
this  presumption;  the  undisputed  evidence 
showing  title  in  the  wife  to  such  property  dur- 
ing their  joint  occupancy  of  the  premises  in 
dispute. 

7.  Deeds  1^=9 1 1 9-«-Whether  land  involved  was 
embraoed  held  property  submitted  to  Jury. 

The  court  did  not  err  in  submitting  to  the 
jury  the  question  whether  the  premises  in  dis- 
pute were  embraced  in  the  deeds  under  which 
the  plaintiff  claimed,  as  the  court  could  not  as 
matter  of  law  determine  this  question  from  the 
description  embraced  in  these  muniments  of 
title. 
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8.  Estoppel  ^=»7f— One  permitting  another  to 
sell  land  and  executing  formal  disclaimer  held 
estopped  to  olalm  title. 

Where  the  owner  of  land  permits  another 
to  sell  it  to  a  third  person,  and  at  the  same 
time  executes  a  formal  disclaimer  of  title  there- 
to, which  disclaimer  is  attached  to  the  deed 
under  which  said  land  is  so  sold,  and  on  the 
strength  of  which  disclaimer  the  vendee  buys 
and  accepts  title,  the  maimer  of  said  disclaimer, 
and  his  heirs  would  be  estopped  from  after- 
ward asserting  title  to  the  property  so  con- 
veyed. 

9.  Deeds  ^s»2&*Disolalmer  of  title  under  seal 
attached  to  another's  conveyance  held  a  suf- 
ficient muniment  of  title. 

The  court  did  not  err  in  charging  the  jury 
that  the  muniments  of  title  under  which  the 
plaintiff  claimed  were  sufficient  to  convey  the 
title  to  the  premises  in  dispute  from  the  com- 
mon grantor  to  the  intestate  of  plaintiff. 

10.  Appeal  and  error  ^5»302 (3)— Grounds  of 
motion  oomplainlng  of  admission  of  docu- 
ments insufflolent  when  they  are  not  copied  or 
contents  stated. 

The  twelfth,  fourteenth,  and  fifteenth 
grounds  complain  of  the  admission  of  certain 
deeds  and  a  mortgage.  These  grounds  do  not 
contain  copies  of  these  instruments,  nor  state 
their  contents  substantially.  For  this  reason 
these  grounds  cannot  be  considered.  Cal- 
laway T.  Beachamp,  140  Ga.  207,  78  a  E.  846. 

11.  Evidence  ^=^175,  273(3)— Homestead  ^ss> 
51— Original  homeetead  papers  the  heat  evi- 
dence, and  record  Inadmissible  until  loss  of 
original  shown;  homestead  void  when  not 
approved  at  time  fixed;  homestead  papers 
inadmissible  to  prove  person's  title  when  evi- 
dence of  adverse  possession  unnecessary. 

The  conrt  did  not  err  in  ezduding  the  rec- 
ord of  the  homestead  of  Hamilton  Brown,  Sr.: 
<a)  Because  the  original  homestead  papers, 
and  not  the  record  thereof,  were  the  highett 
and  best  evidence,  the  loss  of  the  originals  not 
being  shown.  Brown  v.  Driggers,  62  Ga.  354; 
Larey  v.  Baker,  86  Ga.  687,  11  S.  E.  800. 
(b)  Because  the  homestead  was  void,  not  hav- 
ing been  approved  at  the  time  fixed  for  the 
hearing  of  the  application.  West  v.  McWhor- 
ter,  141  Ga.  590,  598,  81  S.  E.  859.  (c)  Be- 
cause  the  homestead  proceedings  were  irrele- 
vant, dedarations  of  one  in  possession  of  the 
property  in  favor  of  his  own  title  being  only 
admissible  to  prove  his  adverse  possession  (Civ. 
Code  1910,  S  5767),  and  title  being  shown  in 
£Iamllton  Brown,  Sr.,  at  the  date  of  the  home- 
stead, thus  rendering  evidence  of  adverse  pos- 
session unnecessary  and  irrelevant  to  establish 
his  tiUe. 

12.  Deeds  ^=3>38( I)— Property  may  be  con- 
veyed hy  descriptive  name,  which  will  prevail 
over  uncertain  and  imperfect  description. 

When  property  has  a  descriptive  name,  it 
may  be  conveyed  by  that  name;  and  such  de- 
scription will  prevail  over  one  which  is  intend- 
ed to  be  further  description,  but  which  is  un- 
certain and  imperfect  Bunger  v.  Grimm,  142 
Ga  448,  83  S.  B.  200,  Ann.  Cas.  1916C,  178. 


(AddM>nal  8yUdbu$  Ip  BMorial  Staff.) 

iS.  Adverse  possession  ^s»63(4)  —  Graator'a 
possession  may  be  adverse  to  grantee  In  case 
of  expiicit  disclaimer. 

Though  possession  never  surrendered  by  a 
grantor  is  held  under  the  grantee,  and  not  ad- 
verse to  his  title,  an  explicit  disclaimer  by  the 
grantor  of  such  relation  and  a  notorious  as- 
Fertion  of  right  in  himself  will  render  it  ad- 
verse. 

14.  Adverse  possession  ^=>I0— Executor  holds 
In  his  own  right  within  rule  m  to  character 
of  holding. 

Within  Civ.  Ck)de  1910,  i  4164,  providing 
that  possession,  to  be  the  foundation  of  pre- 
scription, must  be  in  the  right  of  the  posses- 
sor, and  not  of  another,  the  possession  of  the 
executor  is  in  his  own  right  as  such  nntU  he 
assents  to  a  devise  under  section  8895. 

15.  Adverse  possession  ^=3963(4) —Grantor's 
devise  of  iand  held  axplloit  disclaimer  of 
grantee's  title  rendering  possession  adverse. 

A  grantor's  will  devising  the  granted  lands 
to  a  third  person  was  an  exphdt  disclaimer  of 
the  grantee's  title,  rendering  his  executor's 
possession  adverse  to  the  grantee. 

Error  from  Superior  Court*  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  Joe  Brown,  administrator, 
against  C  T.  Caraker.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

This  was  an  action  of  ejectment  in  tbe 
fictitious  form  commenced  on  December  20, 
1913.  The  demise  was  laid  in  the  name  of 
Joe  Brown  as  administrator  of  Katherine 
Brown.  The  suit  was  brought  to  recover 
"that  tract  of  land  situated  and  lying  in  the 
city  of  MiUedgeville,  Baldwin  county,  Ga.* 
known  in  the  plan  of  the  city  as  part  of  lot 
No.  8,  square  No.  24,  bounded  on  the  east  by 
lands  of  Bell  Brown;  north  by  Washington 
street;  south  by  lands  formerly  owned  by 
Hamp  Brown  estate;  west  by  Elbert  street." 
The  defendant  filed  his  plea  of  not  guilty, 
and  set  up  title  by  prescription  by  posses- 
sion for  20  years,  and  by  possession  for  7 
years  under  color  of  title.  The  defendant 
amended  his  answer  by  setting  up  valuable 
improvements  made  upon  the  premises,  under 
a  bona  fide  claim  of  title,  of  the  value  of 
$1,024.53,  and  prayed  that  the  value  of  such 
improvements  be  adjudged  a  lien  upon  the 
land  if  the  plaintiff  should  recover. 

Both  parties  claimed  under  W.  Q.  Lanter- 
man.  On  March  28,  1871,  Lanterman  oon- 
veyed  to  Hamilton  Brown  certain  lands,  in- 
cluding the  premises  in  dispute.  On  Jan- 
uary 7,  1878,  W.  Q.  Lanterman  conveyed  by 
deed  to  Samuel  Walker  lands  embracing  the 
premises  in  dispute,  which  was  duly  record- 
ed; and  attached  to  said  deed  was  the  fol- 
lowing instrument: 

''Georgia,  Baldwin  County:  I,  Hamilton 
Brown,  8r.,  certify  that  the  following  describ* 
ed  city  lots  in  MUlcdgeville  and  the  island  hera« 


^s>For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  K«y-Niunb«r«l  DigMU  and  Ind«CM 


Ga.) 


OARAKEB  V.  BROWN 

(111  8.B.) 


63 


Inafter  described  are  not  included  in  my  home* 
stead,  and  I  lay  no  claim  thereto,  as  I  was 
doe  the  purchase  money  to  W.  G.  Lanterman 
for  said  city  lots,  and  the  mortgage  giyen  by 
me  to  said  Lanterman  on  the  Island  was  dated 
prior  to  the  hqmestead  act  of  1868,  said  prop- 
erty known  and  described  as  follows:  The 
north  half  of  lot  No.  three  (3)  in  square  24, 
and  the  south  half  of  lot  No.  three  (3)  in 
square  twenty-four  (24),  and  the  south  half 
of  lot  No.  four  (4)  in  square  twenty-four  (24), 
and  the  whole  of  lot  No.  one  (1)  in  square 
twenty-four  (24),  containing  one  acre,  and  the 
three  half  lots  containing  half  acre  each,  to- 
gether with  all  the  appurtenances  thereto  ap- 
pertaining; also  the  John  Haas  and  Dan'l 
'Garaker  Island,  lying  in  the  Oconee  river,  near 
Biilledgeyille,  Ga.,  in  said  county,  containing 
seven  acres,  more  or  less,  one  half  undivided 
interest  thereof  for  and  during  the  natural  life 
of  Lizzie  Willis,  the  other  undivided  half  in- 
terest in  fee  simple.' 

''In  witness  whereof  I  have  hereto  set  my 
hand  and  affixed  my  seal  this  Jany.  7,  1878. 

"Hamilton  Brown.    \JU  S.] 
"Attest: 

*'B.  B.  Adams. 

•'W.  W.  Williamson.'' 

The  plaintiff  claimed  by  mesne  convey* 
anoes  from  Samuel  Walker  into  Katherine 
Brown.  He  introduced  his  letters  of  ad- 
ministration on  Katherine  Brown's  estate, 
granted  by  the  court  of  ordinary  of  Bald- 
win county  on  November  18, 1013. 

Hamilton  Brown  and  his  family  lived  on 
these  premises  for  many  years  prior  to  bis 
death  in  February,  1902.  His  wife,  Kath- 
erine Brown,  died  in  possession  of  these 
premises,  some  seven  months  after  the  death 
of  her  husband.  The  plaintiff  did  not  intro- 
duce any  order  of  the  court  of  ordinary  au- 
thorizing him  to  sell  this  land,  and  he  did 
not  show  that  it  was  necessary  for  him  to 
recover  the  same  for  the  payment  of  debts 
ae  the  distribution  among  the  heirs  of  Kath- 
arine Brown.  Hamilton  Brown  died  testate, 
and  his  will  dated  June  7, 1901,  was  probated 
and  admitted  to  record  cm  February  5,  1902. 
The  eighth  item  of  his, will  was  as  follows: 

"I  give  and  bequeath  to  my  son,  Frank,  the 
house  and  lot  on  which  I  now  reside,  after  the 
death  of  his  mother,  everything  to  remain  on 
said  premises  just  as  it  now  is,  so  long  as  his 
mother  shall  live,  also  all  of  the  parcel  of  land 
outside  of  that  belonging  to  Joseph,  with  all 
the  improvements  thereon,  in  same  block  as 
that  of  my  residence  lot,  also  the  vacant  quar- 
ter of  an  acre  lot  fronting  the  Govey  lot,  and 
adjoining  lot  given  to  WilUam." 

This  item  devised  the  property  in  dispute. 

Frank  Brown  was  named  as  executor  of 
tliis  win,  and  letters  testamentary  were  is- 
sued to  him  on  February  5,  1902.  On  No- 
vember 17,  1909,  Frank  F.  Brown  conveyed 
to  0.  T.  Oaraker  the  premises  in  dispute. 
Caraker  took  immediate  possession  of  the 
premises  in  dispute,  under  his  deed  from 
Frank  Brown,  and  has  had  continuous  and 
imlntermpted  possession  thereof  since  his 


purchase.  Scmietimes  the  house  on  these 
premises  would  be  vacant,  due  to  the  fact 
that  one  tenant  would  move  out  and  some 
time  would  elapse  before  another  tenant 
would  take  possession;  but  Garaker  con- 
trolled and  claimed  this  property,  bis  posses- 
sion being  open,  public,  and  notorious. 

Frank  Brown,  as  executor  of  his  father*s 
will,  took  possession  of  the  premises  in  dis- 
pute, and  held  the  same  as  executor  or  in- 
dividually, through  tenants,  continuously 
from  the  death  of  his  testator  down  to  the 
time  he  sold  the  same  to  Garaker. 

The  Jury  found  for  the  plaintiff  the  prem- 
ises in  dispute;  that  the  rental  value  of  the 
land  from  December  20, 1909,  was  $850;  that 
the  present  market  value  of  the  land,  exclu- 
sive of  improvements,  was  $800;  that  the 
defendant  placed  these  improvements  there- 
on in  good  faith ;  and  that  the  present  mar- 
ket value  of  such  improvements  was  $1,500. 
Judgment  was  entered  in  favor  of  the  plain- 
tiff, in  accordance  with  tills  verdict  The 
defendant  moved  for  a  new  trial  on  the 
formal  grounds,  and  <m  the  following  addi- 
tional grounds: 

(1)  Because  the  court  refused  to  charge  the 
jury,  when  properly  requested  in  writing  by  the 
defendant,  *'that  if  yon  believe  from  the  evi- 
dence that  Katherine  Brown  died  owing  no 
debts,  and  *  ^  *  that  aU  the  legatees  un- 
der the  will  of  Hamilton  Brown  accepted  the 
legacies  provided  therein  for  them,  and  went 
into  possession  of  the  various  legacies  therein 
provided  without  protest  or  objection,  I  charge 
you  that  the  plaintiff,  as  administrator  of  the 
estate  of  Katherine  Brown,  would  be  estopped 
to  assert  that  the  title  to  the  property  sued 
for  was  in  Katherine  Brown." 

(2)  Because  the  court  erred  in  refusing  to 
charge  the  jury,  when  properly  requested  in 
writing,  the  following:  "The  defendant  in  this 
case  contends  that;  even  if  it  is  true  that 
Katherine  Brown  died  in  possession  of  the 
property  sued  for,  claiming  it  as  her  own  in 
good  ffdth,  and  even  if  it  is  also  true  that 
she  had  occupied  the  property  openly,  notori- 
ously, uninterruptedly,  continuously,  and  ad- 
versely under  a  bona  fide  claim  of  right  for 
seven  years  under  color  of  title,  giving  her  a 
good  prescriptive  title,  nevertheless  the  plain- 
tiff is  not  entitled  to  recover,  because,  as  de- 
fendant contends,  after  the  death  of  Kather- 
ine Brown  in  possession,  he  acquired  a  good 
prescriptive  title  under  seven  years'  possession 
under  color  of  title.  He  contends  that  imme- 
diately after  the  death  of  Hamilton  Brown, 
Frank  Brown,  executor  of  his  ♦  ♦  ♦  will, 
*  ^  ^  took  possession  of  the  property  in 
controversy  as  legatee  under  the  will  of  Hamil- 
ton Brown,  and  that  this  possession  continued 
uninterruptedly  for  more  than  seven  years 
thereafter,  and  that  while  in  possession  as 
such  legatee  ♦  ♦  ♦  Brown  sold  the  proper- 
ty in  dispute  *  *  ^  to  Caraker,  who  contin- 
ued in  possession  thereof  about  four  years  be- 
fore the  filing  of  this  suit.  The  defendant  con- 
tends that  the  possession  of  Frank  Brown  as 
legatee  under  the  will  of  Hamilton  Brown  was 
open,  notorious,  continuous,  uninterrupted,  ad- 
verse, and  under  a  bona  fide  claim  of  rights  and. 
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that  the  posBession  of  Caraker  under  deed  from 
Frank  Brown  was  also  open,  notorious,  con- 
tinuous, uninterrupted,  adverse,  and  under  a 
claim  of  right. 

"I  charge  you  that  the  will  of  Hamilton 
Brown  was  color  of  title;  and  if  you  believe 
that  Frank  Brown  took  possession  of  the 
premises  in  dispute  as  legatee,  and  said  pos- 
session continued  uninterruptedly  and  adverse- 
ly for  the  period  named,  and  that,  under  the 
deed  from  Frank  Brown,  O.  T.  Caraker  held 
possession  of  a  similar  character  from  that 
date  to  the  date  of  the  filing  of  this  suit,  then 
the  defendant  would  have  a  good  title  by  pre- 
scription, and  it  would  be  your  duty  to  find  a 
verdict  in  his  favor,  although  you  might  be 
satisfied  that  Katherine  Brown  at  the  date 
of  her  death  had  a  good  title  to  the  property." 

(3)  Because  the  court  erred  in  refusing  a 
timely  written  request  to  give  in  charge  to  the 
jury  the  following:  "If  you  believe  from  the 
evidence  that  Frank  Brown,  as  executor  of 
the  estate  of  Hamilton  Brown,  went  into  pos- 
session of  the  property  in  controversy  in  1902^ 
immediately  after  the  death  of  Hamilton 
Brown,  Sr.,  and  remained  in  possession  there- 
of from  that  date  to  1909,  at  which  date  he 
sold  the  property  to  0.  T.  Caraker,  and  if  you 
believe  that  that  possession  as  executor  was 
open,  notorious,  peaceable,  continuous,  unin- 
terrupted, adverse,  and  under  a  bona  fide  claim 
of  right,  as  executor,  and  if  you  further  be- 
lieve that  in  1909  he  sold  the  property  to  O.  T. 
Caraker,  and  that  C.  T.  Caraker  remained  in 
possession  of  said  property  from  that  date 
to  the  filing  of  this  suit,  and  if  you  further  be- 
lieve that  the  possession  of  Caraker  was  of 
the  same  character  hereinbefore  referred  to, 
then  I  charge  you  that  the  defendant  would 
have  a  good  prescriptive  title,  and  it  would  be 
your  <|uty  to  find  a  verdict  in  his  favor,  although 
you  should  believe  that  Katherine  Brown  at 
the  time  of  her  death  had  a  good  prescriptive 
title  thereto." 

(4)  Because  the  court  erred  in  refusing  a 
timely  written  request  to  give  in  charge  to  the 
jury  the  following:  "I  cha)*ge  you  that,  if  you 
believe  from  the  evidence  that  the  possession 
of  Hamilton  Brown  and  Frank  Brown  and  C. 
T.  Caraker  was  taken  together  for  a  period  of 
20  years  or  more,  and  that  the  possession  of 
all  three  of  said  persons  named  was  of  the 
character  hereinbefore  set  out,  then  the  de- 
fendant would  have  a  good  title,  and  it  would 
be  your  duty  to  return  a  verdict  in  his  favor, 
notwithstanding  the  fact  that  Katherine  Brown 

died  in  the  physical  possession  of  the  property. 
«    «    •  ** 

(5)  Because  the  court  erred  in  refusing  a 
timely  written  request  to  give  in  charge  to  the 
jury  the  following:  "I  charge  you  that,  where 
a  husband  and  wife'  occupy  property  jointly, 
the  presumption  of  law  is  that  the  possession 
is  that  of  the  husband,  and  that  the  burden 
of  proof  is  on  the  plaintiff  in  this  case  to  show 
that  the  possession  was  really  the  [wife's], 
and  that  she  occupied  the  property  under  a  bona 
fide  claim  of  right  in  herself.    ♦    ♦    • »» 

(6)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "I  charge  you  this  principle 
of  law:  It  is  claimed  that  Mr.  Caraker  did 
not  buy  this  land  until  1909.  I  charge  you, 
if  Frank  Brown  went  into  possession  of  the 
property  in  dispute,  not  as  a  legatee,  but  as 
ithe  executor,  and  be  remained  in  possession  of 


it  as  executor,  and  not  as  legatee,  and  if  he 
sold  it  to  Mr.  Caraker  in  the  year  1909,  in 
order  for  Mr.  Caraker  to  have  a  good  prescrip- 
tive title  to  the  property,  he  and  Frank  Brown, 
under  whom  he  claims,  must  have  been  in  pos- 
session of  the  land  as  the  owner,  as  I  have  al- 
ready explained  to  you,  for  seven  years  pre- 
vious to  December  30,  1913;  and  if  Frank 
Brown  was  in  possession  of  it  from  1902  up 
to  a  short  time  before  he  sold  it  to  Mr.  Caraker 
as  executor,  and  not  as  legatee,  then  the  pos- 
session he  held  it  under  as  executor  would  not 
be  counted  as  part  of  the  seven  years.  He 
would  have  to  be  in  possession  of  it,  he  and 
Mr.  Caraker,  for  seven  years,  and  Frank 
Brown's  possession  would  have  to  be  as  legatee, 
and  not  as  executor.    ♦    ♦    ♦ »» 

(7)  Because  the  court  erred  in  charging  the 
jury  as  follows:  **There  have  been  certain 
deeds  introduced  in  evidence;  and  I  will  call 
them  out  to  the  jury,  that  you  may  clearly 
understand  them.  All  these  deeds  will  be  out 
before  you,  and  when  you  go  to  your  jury  room 
it  would  be  proper  for  the  jury  to  take  all 
these  instructions  I  read  to  you;  then  it  is  for 
you  to  say  whether  or  not  the  property  in  dis- 
pute is  embraced  in  those  deeds.  If  you  reach 
the  conclusion  the  property  in  dispute  is  not 
embraced  in  the  description  in  those  deeds, 
under  those  circumstances  the  court  charges 
you  that  the  plaintiff  would  not  be  entitled  to 
recover.  But,  if  you  reach  the  conclusion  the 
property  in  dispute  is  embraced  in  the  descrip- 
tion of  those  deeds  that  will  be  out  before 
you,  the  court  charges  you  the  plaintiff  would 
be  entitled  to  recover,  provided  Mr.  Caraker 
has  not  a  prescriptive  title  to  the  land  as  ex- 
plained to  you  by  the  court.  ♦  ♦  ♦»»  The 
defendant  assigns  this  charge  as  error,  be- 
cause the  property  sued  for  is  described  as  be- 
ing bounded  on  the  north  by  Washington  street 
and  on  the  west  by  Albert  street,  and  the 
property  embraced  in  said  deeds  does  not  touch 
either  of  said  streets. 

(8)  In  this  ground  it  is  complained  that  the 
court  erred  in  his  construction  of  the  disclaim- 
er of  Hamilton  Brown,  attached  to  the  deed 
of  Lanterman  to  Walker,  made  in  1878.  The 
court  charged  the  jury  that,  if  Brown  signed 
this  paper  disclaiming  title  to  the  -pio^erty 
therein  described,  and  on  the  strength  of  that 
paper  that  property  was  sold  by  Lanterman  to 
another,  on  the  strength  of  his  disclaimer,  then 
Brown  and  his  heirs  would  be  bound  by  that 
paper,  provided  the  premises  in  dispute  are 
embraced  in  said  disclaimer. 

(9)  In  the  charge  complained  of  in  this 
ground  the  court  called  the  attention  of  the 
Jury  to  the  muniments  of  title  under  which  the 
plaintiff  claimed  title  to  the  premises  in  dis- 
pute, and  instructed  the  jury  that  if,  after 
reading  the  descriptions  of  the  property  em- 
braced in  those  conveyances,  they  reached  the 
conclusion  that  the  property  sued  for  was  the 
same  property  embraced  in  those  instruments, 
they  were  sufficient  to  convey  the  title  from 
Lanterman  to  Katherine  Brown.  The  court 
then  instructed  the  jury  that,  when  property 
having  a  descriptive  name  is  conveyed  by  that 
name,  such  description  will  prevail  over  one 
which  is  intended  to  be  a  further  description, 
and  left  the  jury  to  determine  whether  the 
property  sued  for  was  embraced  in  those  con- 
veyances. The  exception  to  this  charge  is  that 
these  conveyances  show  upon  their  face  that 
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the  property  embraced  therein  is  different 
from  that  sued  for.  Hie  further  contention  is 
that  said  charge  is  not  abstractly  true,  but, 
if  correct,  is  irrelevant,  because  the  deeds  re- 
ferred to  refer  to  the  property  as  the  Hamp 
Brown  place,  whereas  the  uncontradicted  evi- 
dence shows  that  Hamp  Brown  owned  the  en- 
tire block,  containing  about  four  acres. 

(10)  In  the  charge  complained  of  in  this 
ground  the  court  instructed  the  jury  that,  if 
they  reached  the  conclusion  that  the  property 
sued  for  is  not  embraced  in  the  conveyances 
under  which  the  plaintiff  claims,  they  should 
find  for  the  defendant,  but,  if  they  found  that 
the  land  sued  for  is  embraced  in  those  convey- 
ances, then  the  plaintiff  would  be  entitled  to 
recover,  if  the  defendant  does  not  show  a 
prescriptive  title. 

(11)  In  this  ground  the  court  instructed  the 
jury  that,  if  Frank  Brown  went  into  posses- 
sion of  this  property  in  1902  as  a  legatee,  and 
not  as  executor,  and  if  his  possession,  coupled 
with  the  possession  of  Caraker  in  this  case,  was 
for  a  period  of  seven  years  or  longer,  previous 
to  the  filing  of  this  suit,  Caraker  would  have  a 
good  prescriptive  title  to  the  property,  although 
it  may  have  belonged  to  Katherine  Brown  at 
the  time  of  her  death.  The  defendant  says  this 
charge  is  erroneous  because  under  the  uncon- 
tradicted evidence  Frank  Brown  went  into  pos- 
session of  this  property  in  the  year  1902  as 
legatee,  and  not  as  executor. 

(12)  This  ground  complains  of  the  admission 
in  evidence  of  a  deed  from  W.  A.  Walker  to 
Joseph  B.  Pottle,  dated  July  16,  1890,  a  deed 
from  Joseph  E.  Pottle  to  W.  A.  Walker,  dated 
July  17,  1890,  and  a  deed  from  W.  A.  Walker 
to  Katherine  Brown,  dated  October  3,  1800. 
The  objection  to  these  deeds  was  that  they 
described  the  property  therein  conveyed  as  "all 
that  lot  or  parcel  of  land  situate,  lying,  and 
being  in  the  city  of  Milledgeville,  said  state  and 
county,  known  in  the  plan  of  said  dty  as  part 
of  lot  No.  three  (3)  in  square  No.  twenty -four 
(24),  formerly  known  as  the  Hamp  Brown 
place,  bounded  as  follows:  By  Hamp  Brown 
and  others  on  the  north,  east,  and  west,  and 
on  the  south  by  Saml.  Walker;  said  lot  said 
to  contain  one-half  (^)  acre,  more  or  less"; 
that  the  descriptions  in  these  deeds  show  that 
the  property  therein  conveyed  is  different  from 
that  sued  for;  and  that  the  court  should  have 
Bo  instructed  the  jury. 

(13)  In  this  ground  it  is  complained  that  the 
court  erred  in  admitting  in  evidence  the  dis- 
claimer signed  by  Hamilton  Brown,  Sr.,  made 
in  1878,  hereinbefore  fully  set  out 

(14)  In  this  ground  it  is  complained  that 
the  court  erred  in  admitting  in  evidence,  over 
the  objection  of  counsel  for  the  defendant  that 
the  same  were  irrelevant,  "the  deed  from  W.  6. 
Iianterman  to  Jerry  Cooper;  deed  from  C.  W. 
Ennis,  sheriff,  to  Samuel  Walker;  deed  from 
Samuel  Walker  to  C.  H.  Wright  &  Son;  deed 
from  0.  H.  Wright  &  Son  to  Matthew  Brown; 
and  mortgage  from  Matthew  Brown  to  W.  A. 
Walker,  with  power  of  sale.*' 

(15)  In  this  ground  the  defendant  complains 
that  the  court  erred  in  admitting  in  evidence, 
over  his  objection,  "a  mortgage  from  Matthew 
Brown  to  W.  A,  Walker,  containing  a  power 
of  sale."  The  objection  to  its  admission  ^as 
that  it  did  not  convey  or  create  a  lien  on  the 
property  sued  for. 

(16)  Because  the  court  erred  in  refusing  to 
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admit  in  evidence,  when  tendered  by  the  de- 
fendant, **a  homestead  record  of  .Baldwin  coun- 
ty, on  page  176  thereof,  showing  a  homestead 
set  aside  to  Hamilton  Brown.  Said  homestead 
application  was  sworn  to  Defore  the  ordinary 
February  28,  1874,  and  was  approved  by  the 
ordinary  of  said  county  on  March  12,  1875,  and 
the  property  surveyed  and  set  apart  to  Hamil- 
ton Brown  as  a  homestead  for  the  benefit  of 
his  wife  and  minor  children,  including  the 
whole  of  block  No.  24  in  the  city  of  Milledge- 
ville, and  said  block  includes  the  property  sued 
for."  .  The  defendant  contends  that  this  home- 
stead was  relevant  because  it  showed  that, 
during  the  life  of  Katherine  Brown,  Hamilton 
Brown  claimed  the  property  as  his  own,  and 
thflt  Katherine  Brown  recognized  the  property 
as  that  of  Hamilton  Brown,  occupied  it  as 
beneficiary  under  the  homestead,  and  that  she 
made  no  claim  or  title  to  any  part  thereof. 

The  court  overmled  the  defendant's  mo- 
tion for  new  trial;  and  ttils  is  the  error 
complained  of. 

Allen  &  Pottle,  of  Milledgeville,  for*  plain- 
tiff  in  error. 

Sibley  ft  Sibley,  of  Milledgeville,  for  de- 
fendant in  error. 

■ 

HINES,  J.  (after  stating  the  facts  as 
above).  [1-3,  5-7, 10-12]  1.  None  of  the  head- 
notes  require  elaboration,  except  the  fourth, 
eighth,  and  ninth  grounds. 

[8]  2.  The  court  construed  the  dlscdaimer 
of  title  by  Hamilton  Brown,  Sr.,  to  apply  to 
lands  embracing  the  premises  in  dispute.  The 
court  instructed  the  jury  that  under  this  dis- 
claimer Brown  and  ttiose  claiming  under  him 
would  be  estoppel  to  assert  title  against  one 
who  acquired  title  to  these  premises  on  the 
strength  of  his  disclaimer.  In  this  disclaim- 
er Brown,  who  had  undertaken  to  take  out  a 
homestead  in  lands  embracing  the  premises  In 
dispute,  alleged  that  he  was  due  W.  G.  Lan- 
terman  the  purchase  money  of  these  lands, 
and  had  given  a  mortgage  on  a  certain  island 
prior  to  the  homestead  act  of  1868  (Laws 
1868,  p.  27)  to  secure  the  payment  thereof. 
In  view  of  these  facts  he  declared  he  laid  no 
claim  to  this  property.  This  disclaimer  was 
under  seal  and  attested  by  two  witnesses, 
and  was  attached  to  the  deed  by  which  Iian- 
terman conveyed  this  property,  for  a  valu- 
able consideration,  to  Samuel  Walker.  Evi- 
dently Brown  knew  that  he  could  not  bold 
the  lands  embraced  in  his  homestead  against 
the  claim  of  Lanterman  for  the  purchase 
money  thereof;  and  for  this  reason  made 
this  solemn  disclaimer  of  title  thereto. 

One  who  silently  stands  by  and  permits 
another  to  purchase  his  property  without  dis- 
closing his  title  is  estopped  from  subsequent- 
ly setting  up  such  title  against  the  purchaser. 
Civil  Code,  f  4419.  His  heirs  would  likewise 
be  estopped.  If  a  person  and  his  heirs  can 
be  estopped  from  asserting  title  to  land  un- 
der the  above  circumstances,  he  and  his  heirs 
would  certainly  be  estopped  from  asserting 
title  thereto  when  he  solemnly  enters  Into  a 
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wtltten  disclaimer  of  title  upon  the  strength 
of  which  a  purchaser  buys.  This  disdaimer 
of  title  is  tantamount  to  Brown's  Joining  in 
the  deed  from  Lanterman  to  Walker.  So  the 
court  did  not  err  in  charging  the  jury  that 
Brown  and  his  heirs  were  estopped  from 
asserting  title  to  these  lands,  after  such  sol- 
emn disclaimer,  against  one  who  purchased 
for  value  from  Lanterman. 

[9]  8.  The  court  charged  the  Jury  that  the 
muniments  of  title  under  which  the  plaintiff 
claimed  were  sufficient  to  convey  the  title  to 
the  premises  in  dispute  from  the  common 
grantor  to  the  plaintiffs  intestate;  and  this 
charge  is  complained  of.  Both  the  plaintiff 
and  the  defendant  claimed  under  W.  G.  Lan- 
terman. The  plaintiff  claimed  under  mesne 
conveyances  from  W.  G.  Lanterman  into 
Katherine  Brovm..  The  first  deed  under 
which  the  plaintiff  claimed,  being  one  from 
W.  G.  Lanterman  to  Samuel  Walker,  was 
made^  subsequently  to  a  deed  from  Lanterman 
to  Hamilton  Brown,  Sr.  Whether  this  charge 
was  correct  or  not  depends  upon  the  force 
and  effect  of  the  disclaimer  made  by  Ham- 
ilton Brovm,  Sr.,  hereinbefore  referred  to. 
In  essence  and  effect,  this  disclaimer,  made 
under  seal,  and  attached  to  the  deed  from 
Lanterman  to  Walker,  has  the  same  force 
and  effect  as  if  Brown  had  Joined  in  the 
deed  from  Lanterman  to  Walker.  In  this 
disclaimer  Brown  admitted  that  he  had  pur- 
chased the  premises  in  dispute  from  Lanter- 
man, and  had  not  paid  him  the  purchase 
money  thereof.  Although  Brown  had  under- 
taken to  have  these  premises  set  aside,  with 
other  lands,  as  a  homestead,  the  homestead 
would  not  be  good  against  Lanterman's  claim 
for  the  purchase  money  thereof.  Realizing 
this.  Brown  disclaimed  title  thereto  for  the 
evident  purpose  of  enabling  Lanterman  to 
convey  the  land  directly  to  Walker;  and 
this  amounts  to  Brown's  so  Joining  in  this 
conveyance  as  to  pass  to  the  vendee  of  Lan- 
terman the  title  to  the  premises  in  dispute. 
It  may  be  said  that  this  disclaimer  amounted 
to  an  estoppel  only,  and  did  not  convey  title. 
Thornton  v.  Ferguson,  133  Ga.  825,  67  S.  B. 
97,  134  Am,  St  Rep.  226;  Coursey  v.  CJour- 
sey,  141  Ga.  65,  68,  80  S.  B.  462.  No  pre- 
scribed form  is  essential  to  the  validity  of  a 
deed  to  lands.  If  sufficient  in  itself  to  make 
knovm  the  transaction  between  the  parties, 
no  want  of  form  will  invalidate  it  Civ. 
Code,  S  4182.  Very  informal  instruments 
have  been  held  sufficient  to  pass  title.  Hor- 
ton  V.  Murden.  117  Ga.  72,  43  S.  B.  786,  and 
cases  cited. 

When  Brovm  executed  this  disclaimer,  and 
it  was  attached  to  the  deed  from  Lanterman 
to  Walker,  it  was,  in  effect,  the  same  as  if 
Brovm  had  Joined  in  this  conveyance,  and 
WAS  effectual  to  convey  Brovm's  title  to  the 
premises  in  dispute  to  Walker  under  whom 
Katherine  Brown  claimed.  So  we  submit 
that  the  court  did  not  err  in  this  charge. 


[4]  4.  The  t*ourt  was  requested  to  charge 
the  Jury  that  the  possession  of  the  premises 
in  dispute  by  the  executor  of  Brown  could 
be  tacked  to  the  subsequent  possession  of 
Frank  Brown,  to  whom  the  premises  in  dis- 
pute were  devised  under  the  will  of  Brown» 
and  to  the  possession  of  the  vendee  of  Prank 
Brovm,  in  order  to  make  out  the  necessary 
period  of  prescription.  This  the  court  de- 
clined to  do,  but,  on  the  contrary,  charged 
the  Jury  that  they  could  not  consider  the 
possession  of  the  executor  in  determining 
whether  the  vendee  of  liYank  Brown  had  ac- 
quired a  title  by  prescription  to  the  premises 
in  dispute.  This  is  the  vital  point  in  this 
case.  It  is  earnestly  insisted  by  the  counsel 
for  the  defendant  In  error  that  the  court's 
ruling  in  this  matter  is  correct  The  argu- 
ment is  that  the  vendor,  after  making  an 
absolute  deed  to  lands,  cannot  prescribe 
against  his  vendee.  Counsel  for  the  plaintiff 
then  asserts  that  the  possession  of  the  exec- 
utor is  that  of  his  testator,  and  then  draws 
the  conclusion  that,  as  the  vendor  could  not 
prescribe  against  the  vendee,  the  executor  of 
the  former  cannot  prescribe  against  such 
vendee.  This  would  be  sound  logic,  and  un- 
answerable, but  for  the  view  which  will  now 
be  stated. 

[13]  This  court  has  held  that  possession, 
remaining  with  the  grantor  and  never  sur- 
rendered, is  held  under  the  grantee,  and  is 
not  adverse  to  his  title.  Jay  v.  Whelchel, 
78  Ga.  786,  3  S.  B.  906.  But  an  explicit  dis- 
claimer by  the  vendor  of  such  relation  and 
a  notorious  assertion  of  right  in  himself  will 
be  sufficient  to  change  the  character  of  his 
possession  and  render  it  adverse  to  the  gran- 
tee. 2  0.  J.  143,  §  246.  There  is  nothing  in 
the  relation  of  vendor  and  vendee  by  deed 
executed  which  will  prevent  the  vendor  who 
may  remain  in  possession  from  claiming  ad- 
versely to  the  vendee. 

"To  say,"  says  the  Supreme  Court  of  Ver- 
mont, "that  the  gfrantor,  remaining  in  posses- 
sion after  his  deed,  is  incapable  of  committing 
a  disseisin  upon  his  grantee,  involves  an  ab- 
surdity too  gross  almost  for  argument  He  is 
a  mere  tenant  by  sufferance,  whom  the  gran- 
tee may  elect  to  treat  as  a  tenant,  or  as  a  dis- 
seisor. He  may  bring  ejectment,  or  treat  him 
as  an  occupier  under  himself.  But  if  the  gran- 
tor set  np  a  claim  of  title  in  himself,  and  this 
be  made  known  to  the  grantee,  the  grantor, 
from  that  time,  becomes  a  disseisor  in  fact— 
the  grantee  can  no  longer  treat  him  as  a  ten- 
ant"   Stevens  v.  Whitcomb,  16  Vt  121. 

The  grantor  by  warranty  deed  may  acquire 
title  against  his  grantee  by  adverse  posses- 
sion, and  the  rule  estopping  the  grantor  from 
setting  up  after-acquired  title  does  not  ap- 
ply. Chatham  v.  Lunsford.  149  N.  C.  363,  6a 
S.  B.  81,  25  li.  R.  A.  (N.  S.)  129;  Abbett  v. 
Phge,  92  Ala.  571,  9  South.  332 ;  Doolittle  v. 
Robertson,  109  Ala.  412, 19  South.  851 ;  6ar- 
abaldi  v.  Shattuck,  70  CaL  511,  11  Pac.  778 ; 
Knight  T.  Knight,  178  HL  553,  68  N.  B.  806  ; 
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McClenaban  t.  Stevenson,  118  Iowa,  100,  91 
N.  W.  925 ;  Bishop  ▼.  Van  Winkle  (Ky.)  117 
8.  W.  845;  Zebriska's  Succession,  119  La. 
1076,  44  South.  893;  Traip  y.  Traip,  57  Me. 
268;  Hines  y.  Robinson,  57  Me.  324,  99  Am. 
Dec.  772;  Steams  v.  Hendersass,  9  Gush. 
(Mass.)  497,  57  Am.  Dec.  65 ;  Kelly  v.  Palm- 
er. 91  Minn.  133,  97  N.  W.  578;  Sherman 
V.  Kane,  86  N.  Y.  57 ;  Milnes  v.  Van  Gilder, 
197  Pa.  347,  47  AtL  197,  80  Am.  St  Bep.  828. 
[14]  If  the  grantor  can  hold  adversely  to 
his  grantee  and  acgulre  title  by  prescription 
against  his  grantee,  why  cannot  the  executor 
of  the  grantor  likewise  hold  adversely  to  the 
grantee  of  his  testator  and  acquire  title  by 
prescription,  not  for  himself,  but  for  those 
whom  he  represents?  The  executor  repre- 
sents the  devisees  and  legatees  under  the 
will.  Fulghum  V.  Oarmthers,  87  6a.  484,  13 
8.  E.  597.  It  is  said  by  counsel  for  the 
plaintiff  that  the  possession  of  the  executor 
is  not  in  his  own  right,  but  in  that  of  his 
testator,  and  that  for  this  reason  prescrip- 
tion cannot  be  based  on  his  possession.  This 
contention  rests  up(m  the  principle  that — 

"Possession  to  be  the  foundation  of  a  pre- 
scription must  be  in  the  right  of  the  posses- 
sor, and  not  of  another.'*    CHvil  Code,  |  4164. 

This  means  that  possession  must  be  hos- 
tile, and  that  the  possessor  cannot  prescribe 
against  the  persons  for  whom  he  holds  pos- 
session. This  contention  is  not  sound.  OTbe 
possession  of  the  executor  is  In  his  own  right 
as  su(*h.  He  holds  the  title  to  the  property 
devised  until  he  assents  to  the  bequests  and 
tarns  over  the  land  devised  to  the  devisee. 
So  there  seems  to  be  no  good  reason  why  his 
possession  cannot  form  a  link  In  the  dialn 
of  possession  from  which  a  prescriptive  title 
will  ripen. 

If  property  is  conveyed  to  an  active  trus- 
tee, who  holds  possession  of  real  estate  for 
the  use  of  the  beneficiaries  in  the  trust,  his 
possession  would  be  such  as  would  enable 
the  beneficiaries  to  tack  their  possession  to 
his,  in  order  to  make  out  a  prescriptive  title. 
The  possession  of  a  receiver  may  be  tacked 
to  that  of  the  debtor,  and  to  that  of  the  pur- 
chaser of  the  premises  at  a  sale  made  under 
a  decree  in  the  case,  to  make  out  the  full 
period  of  the  prescriptive  term.  Verdery  v. 
Savannah,  etc.,  Ey.  Ck>.,  82  Ga.  675,  9  S.  E. 
1133.  Here  the  receiver  does  not  hold  pos- 
session in  his  own  right,  but  holds  it  as  an 
officer  of  the  court,  for  the  benefit  of  those 
to  whom  the  property,  or  its  proceeds,  may 
be  awarded  by  the  final  judgment  In  the  case. 
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If  his  possession  is  such  as  will  support  a 
prescription  in  favor  of  the  owner  of  the 
property  placed  in  his  hands,  why  should 
not  the  possession  of  an  executor  be  such  as 
would  support  a  prescription  in  favor  of  the 
devisees  under  the  will  of  his  testator? 

Such  privity  exists  between  the  testator 
and  the  devisee  as  will  authorize  the  tack- 
ing of  the  two  possessions  to  make  out  the 
period  necessary  to  acquire  title  by  prescrip- 
tion. 

Where  the  administrator  has  the  legal 
right  by  statute  to  take  possession  and  con- 
trol of  real  estate,  his  possession  is  in  privity 
with  that  of  the  Intestate,  and  upon  his  pos- 
session prescription  can  be  based.  Cannon  v. 
Prude,  181  Ala.  629,  62  South.  24 ;  Ricker  v. 
Butler,  45  Minn.  545,  48  N.  W.  407 ;  Fugate 
V.  Pierce,  49  Mo.  441 ;  Rowland  v.  Williams, 
23  Or.  515.  82  Pac.  402. 

If  prescription  can  be  based  upon  the  pos- 
session of  an  administrator,  to  which  the 
subsequent  possession  of  a  grantee  from  him 
can  be  tacked  In  order  to  make  out  the  pre- 
scriptive period,  there  Is  no  reason  why  the 
possession  of  an  executor  will  not  support 
prescription.  The  case  of  the  executor  is 
stronger  than  that  of  the  administrator.  Ui>- 
on  the  death  of  an  Intestate  his  lands  descend 
at  once  to  his  heirs,  subject  to  be  adminis- 
tered ;  but  in  the  case  of  a  will  the  property 
devised  or  bequeathed  does  not  pitss  imme- 
diately to  the  devisees  or  legatee,  but  the  title 
thereto  vests  in  the  executor  until  he  assents 
to  the  legacy.  No  devise  or  legacy  passes 
the  title  until  the  assen^  of  the  executor  is 
given  to  such  devise  or  legacy.  Civil  Code, 
i  3895. 

[15]  In  this  case  Hamilton  Brown,  Sr.,  by 
his  will,  disposed  of  the  premises  in  dispute 
by  devising  them  to  his  son,  EYank  Brown. 
Here  was  an  explicit  disclaimer  of  the  title 
of  his  vendee  and  those  claiming  under  such 
vendee.  His  will  was  probated  and  record- 
ed. His  executor  immediately  took  posses- 
tion  of  these  premises  under  this  will,  and 
openly  and  notoriously  held  possession  ther^ 
of  as  such  executor  and  devisee  for  a  period 
of  seven  years,  and  then  sold  to  Caraker,  who 
held  iK>ssession  for  something  over  four  years 
under  his  deed  from  the  devisee  of  these 
premises. 

We  hold  that  the  possession  of  the  exec- 
utor can  be  tacked  to  that  of  the  vendee  of 
the  devisee  to  make  out  the  necessary  period 
of  prescription. 

Judgment  reversed. 

All  the  Justices  concor. 
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(28  Ga.  App.  353) 

EDWARD  ROSE  CO.  v.  GATTI-QOODYEAR 
CO.     (No.  13079.) 

(Ck>urt  of  Appeals  of  Georgia,  DiTiaioii  No.  1. 

March  8,  1922.) 

• 

(SyUahu9  hy  the  Court) 

Salos  ^s»377— Petition  on  assigned  oontraot 
for  purchase  by  defendant  of  aocumulatlons 
of  milts  Insufficient  without  showing  accumu- 
lations would  be  wIthJn  the  contract  If  It  had 
not  been  assigned. 

The  petition  did  not  set  out  a  cause  of  ac- 
tion, and  the  court  erred  in  oyerruling  the  gen- 
eral demurrer. 

Error  from  Superior  Court,  Fulton  Ck>un- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  the  Gatti-Goodyear  Company 
against  Edward  Rose  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

UtUe,  PoweU,  Smith  &  Goldstein,  of  At- 
lanta, for  plaintiff  in  error. 

Rosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  defendant  in  error. 

BROYLES,  C.  J.  The  Gatti-Goodyear 
Company,  a  corporation,  brought  suit  against 
Edwiird  Rose  Company,  a  corporation,  on 
the  following  contract: 

'•Greenville,  S.  C,  Dec.  31,  1919. 
"We  con^rm  having  sold  you  the  following: 
Quantity:  About  30,000  pounds  monthly  Dirty 
Dust  House  Ely,  quantity  estimated  but  not 
guaranteed,  but  to  include  all  that  we  will 
accumulate  during  1920.  Price:  1%  cents 
per  pound.  F.  o.  b.  shipping  point  of  the 
Mills  or  Greenville,  S.  O.  Terms:  Net  cash 
thirty  days.  Shipment:  Monthly  as  accumu- 
lated. Remarks:  The  quality  of  this  stock  is 
to  be  just  as  produce^,  by  the  mills. 
''[Signed]    The  Chester  Goodyear  Co., 

"Per  G.  M.  Goodyear,  Trees. 
"Accepted: 

"Edward  Rose  Co. 
"C.  H.  McMUlian." 

The  petition  alleges  that  on  November  29, 
1920,  this  contract  was  assigned  by  Chester 
M.  Goodyear  Company  to  Joseph  Gatti,  and 
that  on  December  7,  1920,  Joseph  Gatti  as- 
signed it  to  Gatti-Goodyear  Company,  the 
plaintiff  in  this  case.  The  petition  shows  that 
on  December  6,  1920,  the  plaintiff  shipped 
to  the  defendant  22,129  pounds  of  the  com- 
modity contracted  for,  and  that  this  ship- 


ment was  refused  by  the  defendant,  and  that 
the  contract  price  thereof  was  $359.59,  for 
which  sum  plaintiff  sues.  The  petition  fur- 
ther alleges  that  in  December,  1920,  plaintiff 
had  on  hand  14,950  pounds  of  the  same  com- 
modity which  it  sought  to  ship  and  deliver 
to  the  defendant,  but  which  the  defendant 
refused  to  allow  the  plaintiff  to  ship,  and 
that  this  refusal  was  a  breach  of  the  con- 
tract and  damaged  the  plaintiff  in  an  amount 
equal  to  the  difference  between  the  contract 
price  of  the  goods  and  the  market  price,  to 
wit,  $205.56,  for  which  additional  amount 
suit  is  brought.  The  petition  alleged  that 
the  accumulations  sued  for  were  from  the 
same  mills  as  previously  accumulated  from, 
and  none  other,  by  (tester  M.  Goodyear 
Company,  and  that  the  accumulations  were 
from  the  mills  being  accumulated  from  at 
the  time  the  contract  was  made  and  subse- 
quently; and  that  Chester  M.  Gkx)dyear  Com- 
pany was  accumulating' from  various  mills 
at  the  time  the  contract  between  it  and  the 
defendant  was  made.  The  petition,  however, 
does  not  allege  that  the  goods  sued  for  were 
not  greater  in  quantity. than  they  would  have 
been  if  they  had  been  accumulated  by  the 
Chester  M.  Goodyear  Company,  although  the 
accumulation  sued  for  was  from  the  same 
mills  as  previously  accumulated  from  by  the 
Chester  M.  Goodyear  Company.  It  does  not 
appear  from  the  petition  that  Chester  M. 
Goodyear  took  over  ''all"  the  accumulations 
from  those  mills,  or  that  the  plaintiff  did  not 
take  over  all  of  such  accumulations.  In  oth- 
er words,  the  petition  does  not  show  that  the 
accumulations  sued  for  would  have  been  in- 
cluded in  the  accumulations  of  the  Chester 
M.  Goodyear  Company  for  the  year  1920,  had 
the  contract  not  been  assigned  to  the  plain- 
tiff. Hence,  even  if  the  contract  were  as- 
signable (which  question  is  not  here  passed 
lupon),  the  petition  does  not  show  that  the 
goods  sued  for  were  accumulated  fii  accord- 
ance with  that  contract  Under  these  cir- 
cumstances, the  defendant,  not  having  con- 
sented (so  far  as  the  petition  shows)  to  the 
assignment  of  the  contract,  and  not  having 
in  any  way  ratified  the  assignment,  was  not 
legally  bound  to  accept  the  shipment  made, 
or  the  shipment  tendered,  by  the  plaintiff. 

It  follows  that  the  petition  did  not  set  out 
a  cause  of  action,  and  that  the  court  erred 
in  overruling  the  general  demurrer. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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NO  RWOOD  V.  STATE.    ( No.  1 3 1 1 1 .) 

(Goart  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1922.) 


(ByUahu$  hy  the  Court,) 

1.  Homloide  «bs>3I7— Instniotlon  that  pistol  Is 
gan  not  cause  for  new  trial. 

'*Ati  indictment  for  mnrder  charged  that 
the  accased  shot  and  killed  the  named  decedent 
*with  a  certain  gun'  which  the  accused  then 
and  there  held.  On  the  trial  it  appeared  that 
the  accused  committed  the  homicide  by  shoot- 
ing the  decedent  with  a  pistol.  Eel^  that  it 
was  not  cause  for  a  new  trial  that  the  court 
told  the  jury  that  a  pistol  is  a  gun.  State 
▼.  Barrington,  198  Mo.  23,  95  S.  W.  235." 
Hill  v.  State,  147  Ga.  650(1),  95  S.  B.  213. 
See  Burney  v.  State,  22  Ga.  App.  622(1),  97 
S.  E.  85,  and  cases  dted  in  the  opinion.  The 
rulings  in  the  above  cases  dispose  of  grounds 
4  and  5  of  the  motion  for  a  new  trial.  Counsel 
for  the  plaintiff  in  error  request  that  we  cer- 
tify this  case  to  the  Supreme  Court,  in  order 
that  the  above  decisions  may  be  "reviewed 
and  overruled."  We  think  this  would  be  a 
useless  consumption  of  time. 

2.  Homloide  ^=::>3l7~Fallure  to  define  felony 
IB  charge  on  self-defense  not  error. 

"In  charging  section  70  of  the  Penal  Code, 
failure  to  explain  to  the  jury  the  meaning  of 
the  word  'felony,'  used  therein,  is  not  cause 
for  a  new  trial,  in  the  absence  of  an  appro- 
priate  and  timely  request  so  to  do."  Smith  ▼. 
State,  23  Ga.  App.  541(4),  99  S.  B.  142  citing 
Pressley  ▼.  SUte,  132  Ga.  64(3),  65,  63  S. 
E.  784;  Pickens  ▼.  State,  132  Ga.  46^  63  S.  B, 
783;  Jordon  v.  State,  16  Ga.  App.  393,  400, 
85  S.  E.  455.  Under  the  rulings  in  the  above 
cases  there  is  no  merit  in  special  ground  0 
of  the  motion  for  a  new  trial. 

3.  Homldde  ^=9309(4)— Charge  on  manslaugh- 
ter and  mutual  combat  authorized  when  any- 
thing deduoible  tending  to  show  manslaughter. 

In  Cain  v.  State,  7  Ga.  App.  24,  65  S.  E. 
1069,  this  court  said:  "It  is  well  settled  by  re- 
peated rulings  of  the  Supreme  Court  and  this 
court  that  on  a  trial  for  murder,  if  there  is 
anything  dedudble  from  the  evidence  or  the 
defendant's  .statement  that  would  tend  to  show 
manslaughter,  voluntary  or  involuntary,  it  is 
the  duty  of  the  court  to  instruct  the  jury  fully 
on  the  law  of  manslaughter.  Crawford  v. 
State,  12  Ga.  142(6);  Jackson  v.  State,  76 
Oa.  473;  Wynne  v.  State,  56  Ga.  113;  Bell  v. 
SUte,  130  Ga.  865,  61  S.  B.  996;  Strickland 
V.  Stete,  133  Ga.  76,  65  S.  E.  148;  Pyle  v. 
State,  4  Ga.  App.  811;  62  S.  B.  540.  In  the 
Crawford  Case,  supra,  the  court  strongly  ex- 
presses itself  on  the  subject,  as  follows:  'When 
a  defendant  is  put  upon  trial  for  murder,  and 
there  is  any  doubt  as  to  the  grade  of  homicide 
of  which  he  is  guilty,  it  is  the  duty  of  the 
court  clearly  and  distinctly  to  instruct  the 
jury  as  to  the  law,  defining  the  several  grades 
of  homicide  as  recognized  by  the  Penal  Code, 
and  then  leave  it  to  the  jury  to  find  from  the 
evidence  of  what  particular  grade  he  is  guilty.' 
In  Jackson  v.  State,  supra,  the  court  uses 
•till  stronger  language,  and  holds  that  'where 
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there  is  evidence  sufficient  to  raise  a  doubt, 
however  slight,  upon  the  point  whether  the 
case  is  murder  or  manslaughter,  voluntary  or 
involuntary,  the  court  should  instruct  the 
jury  upon  these  grades  of  manslaughter  as 
well  as  murder.' "  Under  these  rulings  as  ap- 
plied to  the  facte  of  this  case,  the  trial  judge 
did  not  err  in  charging  on  voluntery  man- 
slaughter or  upon  a  mutual  intent  to  fight. 


4.  Failure  to  give  charge  not  error. 

Under  all  the  facts  of  this  case  it  was  not 
error  harmful  to  the  accused  for  the  judge  to 
fail  to  give  in  charge  to  the  jury  section  73  of 
the  Penal  Code  of  1910. 

5.  Criminal  law  ^s>942(l,  2)— Declarations  of 
witness  at  variance  with  testimony  not 
ground  for  new  trial;  evidence  to  Impeach 
only  witness  on  vltel  point  not  ground  for 
new  trial. 

The  following  principles  are  thoroughly 
established  in  this  state: 

(a)  "Declarations  of  a  witness  after  trial, 
at  variance  with  his  sworn  testimony,  even 
when  made  under  oath  and  explicitly  assert- 
ing that  his  testimony  on  the  trial  was  false, 
do  not  constitute  a  cause  for  a  new  triaL  Las- 
seter  v.  Simpson,  78  Ga.  61  (3  S.  E.  243); 
Munro  v.  Moody,  78  Ga.  127  (2  S.  E.  688); 
Jordon  v.  State,  124  Ga.  417(2)  (52  S.  B. 
768);  Hardy  v.  State,  117  Ga.  40  (43  S.  E. 
434);  Oark  v.  State,  117  Ga.  254(8)  (43  S. 
E.  853),  and  cases  there  dted.  Hayes  v.  State, 
16  Ga.  App.  334,  335(2)  (85  S.  E.  253);  Civil 
Code,  I  5961."  Smarr  v.  Kerlin,  21  Ga.  App. 
818(2),  95  S.  E.  306. 

(b)  **  Though  the  witness  sought  to  be  im- 
peached by  newly  discovered  evidence  was  the 
only  witness  against  the  prisoner  upon  a  vital 
point  in  the  case,  if  the  sole  effect  of  the  evi- 
dence would  be  to  impeach  the  witness  a  new 
trial  will  not  be  granted.'  Arwood  v.  State,  59 
Ga.  391(1);  Levining  v.  State,  13  Ga.  513(1); 
Wright  V.  State,  34  Ga.  110(2);  Jackson  v. 
State,  98  Ga.  190,  18  S.  E.  401;  Haynes  v. 
State,  18  Ga.  App.  741(3),  742,  743,  90  S.  E. 
485,  and  cases  dted."  Key  v.  State,  21  Ga. 
App.  795(1),  95  S.  E.  269. 

Under  the  above  rulings  there  is  no  merit  In 
the  tenth  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial. 

6.  Reason  for  rule  denying  new  trial. 

In  connection  with  the  immediately  pre- 
ceding paragraph,  we  call  attention  to  the  fol- 
lowing words  of  Judge  Stames,  who  delivered 
the  opinion  of  the  court  in  Levining  v.  State, 
13  Ga.  513:  "If  it  be  true  that  an  innocent 
man  has  been  convicted  upon  false  testimony, 
and  witnesses  have  since  been  discovered  who 
can  prove  that  testimony  false,  the  victim  is 
not  without  a  remedy,  potent  to  break  his 
bonds,  and  free  his  character  from  stain.  Such 
a  case  presented  to  the  Executive  will,  without 
doubt,  successfully  appeal  to  the  power  with 
which  the  Constitution  dothes  that  officer,  and 
speedily  invoke  that  pardoning  demency  for 
the  sufferer,  which,  whilst  it  carries  with  it  a 
remedy  for  his  wrongs,  will  insure  justice  to 
his  character  and  memory.  It  is  better  that  to 
this  efficient  tribunal  we  should  commend  such 
a  case  of  individual  hardship,  than  by  granting 
a  new  trial,  violate  one  of  those  general  rules. 
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fto  essentia]  to  the  pure  and  certain  administra- 
tion of  justice." 

7.  Suffloleiioy  of  evideaoe. 

There  is  evidence  snffident  to  support  the 
finding  of  the  jury,  and  the  judgment  is  af- 
firmed. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; J.  B.  Park,  Judge. 

Claybom  Norwood  was  convicted  of  homi- 
cide, and  he  brings  error.    Affirmed. 

Sibley  &  Sibiey,  of  Milledgevllle,  for  plain- 
tiff in  error. 

Doyle  Campbell,  SoL  Oen.,  and  A.  Y.  Clem- 
ent, both  of  Monticello,  for  the  State. 

BLOODWORTH,  J.     Affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  28(0 

CLARK    V.   STATE.      (No.    13093.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  le,  1922.) 

(SyUdbui  hy  ih0  Court.) 

1.  Criminal  law  ^=»958( I)— Affidavit  as  to  ae- 
quittal  for  related  offense  not  oonsldered  oa 
motiOR  for  new  trial. 

Plaintiff  in  error  was  convicted  of  manu- 
facturing liquor,  and  made  an  extraordinary 
motion  for  a  new  triaL 

Upon  the  hearing  of  this  motion  the  mov- 
ant offered  an  affidavit,  a  portion  of  whicli 
is  as  follows:  **At  a  subsequent  term  of  court, 
after  defendant's  conviction  for  manufacturing 
liquor,  he  was  placed  on  trial  for  having  liq- 
uor in  his  possession,  and  the  same  bottle  of 
Uquid  used  in  the  case  for  manufacturing  was 
used  against  him  in  the  case  for  possessing,  and 
defendant  was  acquitted  on  the  latter  charge. 
I  kept  possession  of  the  bottle  and  know  the' 
facts."  The  bill  of  exceptions  alleges  that  "the 
oourt  erred  in  disallowing  the  above  portion  of 
said  affidavit,  and  says  that  same  should  have 
been  allowed  and  considered."  The  court 
properly  refused  to  consider  this  portion  of  the 
affidavit 

2.  Criminal  law  ^=»957 (2)— Affidavit  of  Jurors 
subseqnently  acquitting  defendant  on  related 
obarge  not  considered. 

Movant  also  offered  an  affidavit  as  follows: 
"We  were  members  of  the  jury  which  tried 
Charley  dark  for  having  liquor  in  hia  posses- 
don,  which  trial  was  subsequent  to  the  trial 
for  manufacturing  liquor,  and  the  defendant  was 
acquitted  because  the  liquid  introduced  by  the 
state  did  not  appear  to  be  liquor  and  was  not 
shown  to  be  intoxicating,  and  did  not  look 
like  liquor,  and  the  jury  was  convinced  that 
the  defendant's  wife,  who  had  taken  up  with 
and  was  living  with  another  man,  was  trying 


to  railroad  the  defendant  to  the  chain  gang  to 
get  him  out  of  her  way,  and  was  responsible 
for  the  prosecution."  It  is  alleged  that  the 
court  erred  in  disallowing  this  affidavit,  and 
should  have  received  and  considered  it.  In 
refusing  to  consider  this  affidavit  the  court  did 
not  err. 

3.  Criminal  faw  ^==>942(2)  —  Declarations  of 
witness  at  variance  wfth  testimony  not 
oronnd  for  new  trial. 

In  the  motion  for  a  new  trial  it  is  al- 
leged that  Wallace  Clark  was  the  chief  witness 
for  the  state,  and  that  "since  said  trial  at 
which  movant  was  convicted,  said  Wallace  Clark 
has  made  a  written  affidavit  to  the  effect  that 
his  testimony  on  the  trial  which  resulted  in 
movant's  conviction  was  false,  and  was  given 
by  the  witness  at  the  instance  and  by  the  di- 
rection of  his  mother,  who  was  movant's  wife, 
separated  from  him,  and  who  was  the  real 
prosecutor  of  said  case.  Said  Wallace  CSark 
further  testified  in  said  affidavit  t&at  movant 
was  not  guilty,  as  charged,  and  that  he  had 
never  seen  movant  manufacture  or  make  in- 
toxicating liquors  of  any  kind,  or  around  the 
still  .where  same  was  manufactured,  if  there 
was  such  still  and  such  manufacture."  It  is 
well  settled  in  this  state  that  the  declarations 
of  a  witness  after  trial  which  are  at  variance 
with  his  sworn  testimony,  even  when  made 
under  oath  and  explicitly  asserting  that  his 
testimony  on  the  trial  was  false,  do  not  con- 
stitute a  cause  for  new  trial.  Story  v.  State, 
28  Ga.  App.  — ,  110  S.  B.  828,  and  citations; 
Norwood  V.  State,  28  Ga.  App.  — ,  111  S.  E. 
69. 

4.  Criminal  law  ^s:»9 1 3 (4)— Objection  to  sen- 
tence not  ground  for  new  trial. 

"Objection  that  a  sentence  imposed  in  a 
criminal  case  is  for  any  reason  illegal  or  ir- 
regular cannot  be  made  the  ground  of  a  mo- 
tion for  a  new  trial."  Chapman  v.  State,  118 
Ga.  68(1),  44  S.  E.  814.  See  Sable  v.  State, 
22  Ga.  App.  768,  97  S.  E.  271,  and  dUtions. 
Under  the  rulings  in  these  cases  we  cannot 
consider  that  ground  of  the  motion  for  a  new 
trial  which  attacks  the  sentence  as  being  '*un« 
lawful  and  without  authority  of  law." 

5.  Extraordinary  motion  properly  ovomiled. 

The  court  did  not  err  In  overruling  the  ex- 
traordinary motion  for  a  new  trial. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Charley  Clark  was  convicted  of  manufac- 
turing liquor,  and  he  brings  error.    Affirmed. 

B.  C.  CkiUins,  of  Reidsville,  for  plaintiff  In 
error. 
J.  Sazton  Daniel,  Sol,  Qea^  of  Caazton,  for 

the  State. 

BLOODWORTH,  J.    Judgment  afflrmedL 
BROYLES,  a  J.,  and  I«UKE,  J.,  concur. 
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(Ill 
(28  Ga.  App.  286) 

MACK.V.  AMERICAN  AGR.  CHEMICAL  CO. 

(No.  12579.) 

(Court  of  Appeals  of  Gtoorgia,  Division  No.  2. 

Mareh  4,  1922,) 

(Syllabus  ly  the  Court.) 


1.  Negligence  ^=s>l2l(5)-*Pos8ibte  cause  may 
be  Inferred  on  evidence  eliminating  all  other 
causes. 

Where  there  are  several  possible  causes  of 
an  event  and  the  evidence  authorizes  an  elim- 
inatioB  of  all  but  one  of  such  possible  causes 
as  having  no  causal  connection  therewith,  it 
may  be  inferred,  in  the  absence  of  any  evidence, 
either  direct  or  circumstantial,  connecting  the 
remaining  possible  cause  as  having  a  causal  re- 
lation to  the  event,  that  the  last  remaining  pos- 
sible cause  was  the  cause  of  the  event. 

2.  Master  and  servant  ^=9265(3,  5)— Inferenoe 
of  negligence  In  inseonrely  tying  chain  ins- 
tifled. 

It  follows  therefore  that,  where  a  suit  for 
personal  injuries  is  predicated  upon  the  alleged 
negligence  of  the  defendant  in  insecurely  tying 
a  chain  which  the  defendant  had  wound  around 
a  post  for  the  purpose  of  safely  securing  a  pul- 
ley or  some  such  similar  attachment  to  the 
chain,  the  mere  fact  that  the  chain  became  un- 
wound ttom  the  poet  will,  in  the  absence  of  ev- 
idence that  the  chain  became  unwound  from 
any  cause  other  than  its  being  insecurely  tied, 
authorize  the  inference  that  the  defendant  in- 
securely tied  the  chain*  Where  there  was  ev- 
idence to  the  effect  that  the  chain  was,  be- 
fore it  was  used  as  above  indicated,  good  and 
in  no  wise  defective,  and  that  the. noise  made 
by  the  chain  when  breaking  loose  from  the  at- 
tachment was  not  such  a  noise  as  would  have 
been  made  by  a  breaking  chain,  or  by  the  break- 
ing loose  of  a  hook  affixed  to  the  attachment 
hooking  it  to  the  chain,  but  was  such  a  noise 
as  could  only  have  been  made  by  the  chain  be- 
coming unwound  from  the  post,  the  inference 
is  authorized  that  the  chain  did  not  become  dis- 
engaged on  account  of  its  breaking,  or  that 
the  hook  broke  loose  from  the  attachment^  but 
that  the  chain  became  unwound. 


3.  Inference  authorized  by  evfdenceu 

The  evidence  authorized  the  inference  that 
the  only  possible  cause  of  the  chain  becoming 
unwound  from  the  post  and  thereby  releasing 
the  attachment  and  causing  the  latter  to  hit 
and  injure  the  plaintiff  was  that  the  chain  was 
insecurely  tied,  and  that  the  insecure  condition 
of  the  chain  was  most  probably  due  to  the  neg- 
ligence of  the  defendant 

4.  Master  and  servant  ^ss>l89(2),  190(9)— 3a- 
perintendent  held  a  vice  principal;  vice  prin- 
cipal's negligence  in  direofting  tying  of  chain 
held  ehargeable  to  employer. 

•'A  person  employed  as  a  superintendent  or 
foreman,  having  authority  to  supervise  the 
master's  business  and  to  employ  and  discharge 
employees  and  direct  them  in  their  work,  is 
the  vice  principal  or  alter  ego  of  the  master, 
and  his  negligence  in  the  discharge  of  such  du- 
ties may  be  imputed  to  the  master."     Buck- 
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(1),  102  S.  B.  167.  Where  the  master,  through 
his  alter  ego  or  vice  principal,  undertakes  to 
provide  for  the  servant  a  suitable  appliance  to 
be  used  by  him  in  the  performance  of  a  par- 
ticular work,  superintending  and  directing  him- 
self the  manner  of  construction,  and  in  conse- 
quence of  his  negligence  the  appliance  is  so 
imperfectly  constructed  that  in  its  proper  use 
the  servant  is  injured,  the  master  would  be  lia- 
ble. Blackman  v.  Thomson-Houston  Blec.  Co., 
W2  Ga.  04,  70,  29  S.  B.  120.  The  evidence  in 
this  case  authorized  the  inference  that  the  fore- 
man directing  the  tying  of  the  chain  around  the 
post  was  the  alter  ego  or  vice  principal  of 
the  master,  and  that  the  chain  under  his  direc- 
tion was  so  negligently  and  imperfectly  tied 
that  in  its  proper  use  by  the  plaintiff  he  was 
injured  by  reason  of  such  defect. 

5.  Nonsuit  erroneously  awarded. 

It  was  error  for  the  court  to  award  a  non- 
solL 

Error  from  City  Gourt  of  Savannah;  Davis 
Fpeeroan,  Judge. 

Action  by  Robert  Mack  against  the  Amer- 
ican Agricultural  Chemical  Company.  Judg- 
ment of  nonsuit,  a9d  plaintiff  brings  error. 
Reversed. 

Shelby  Myrick,  of  Savannah,  for  plaintiff 
in  error. 

Seabrook  &  Kennedy,  of  Savannah,  for  de- 
fendant in  error. 

STEPHENS,  J.     JTudgment  reversed. 

JENKINS,  P.  J.,  and  fllLL^  J.,  concur. 


(28  Oa.  App.  356) 

WRIGHT,  Comptroller  General,  v.  CENTRAl, 
OF  GEORGIA  RY.  CO.    (No.  13105.) 

(Court  of  Appeals  of  Georina,  Division  No.  1. 

March  8, 1922.) 

(SyUahua  ly  the  Court,) 


Counties  ^=»1 90(2)— Tax  levy  for  county  pur- 
poses unauthorized  to  extent  of  exoess  over 
one-half  of  state  tax  levy. 

This  case  arose  hy  reason  of  an  affidavit  of 
illegality  filed  to  the  levy  of  a  tax  execution  is- 
sued by  the  Comptroller  General  for  the  use  of 
Henry  County  against  the  Ontral  of  Georgia 
Railway  Company.    The  commissioner  of  roads 
and  revenues  of  Henry  county  levied  a  tax  of 
15  mills  or  $15  on  each  thousand  dollars  of 
property  for  the  year  1920.     Of  this  levy  of 
taxes,  there  was  levied  for  general  county  pur- 
poses four  mills,  or  $4  on  the  thousand,   as 
follows:  To  pay  sheriffs,  jailers,  or  other  coun- 
ty officers  fees  one-half  mUl,  or  50  cents;    to 
pay  all  fees  that  may  be  due  the  coroner  for 
holding  inquests,  one-quarter  mill,  or  25  cents; 
to  pay  the  expenses  of  the  county  bailiif  s   at 
court,  nonresident  witnesses  in  criminal  cases, 
servant  hire,  stationery,  and  the  like,  one -half 

^    '      ^.1  y^  — „     mill,  or  50  cents;  to  pay  jurors  per  diem  com- 

^e  Cotton  Oil  Co.  v.  Everett,  24  Ga.  App.  788  |  pensation,  1  mill,  or  $1;   and  to  pay  all  other 

^3»Por  other  eases  see  same  topic  and  KSY-NUMBBR  In  all  Key-Numhered  Digests  and  Indexes 
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lawful  charges  against  the  county,  1%  mills, 
or  $1.75.  The  railway  company,  after  paying 
all  of  the  state  tax,  which  was  5  mills,  and  the 
entire  levy  of  15  mills  i^xcept  1%  mills,  or  $1.50 
on  the  thousand,  challenged  by  affidavit  of  il- 
legality the  legality  of  the  execution,  upon  the 
ground  that  the  said  tax  levy  for  general  coun- 
ty purposes  exceeded  by  1%  mills,  or  $1.50  on 
the  thousand,  50  per  cent,  of  the  state  tax  of 
5  mills,  or  $5  on  the  thousand.  By  agreement 
the  issue  raised  by  the  affidavit  of  illegality 
was  submitted  to  the  judge  of  the  superior 
court,  without  the  intervention  of  a  jury,  upon 
an  agreed  statement  of  facts  in  which  the  tax 
levy  as  pleaded  in  the  affidavit  of  illegality  was 
admitted.  The  judge  determined  the  issue  in 
favor  of  the  railway  company,  and  sustained 
the  affidavit  of  illegality.  To  this  judgment 
exception  was  taken  upon  the  ground  that  it 
was  contrary  to  law.  Held,  upon  the  agreed 
statement  of  facts,  it  was  not  error  to  sustain 
the  affidavit  of  illegality.  To  the  extent  of  1^ 
mills,  or  $1.50  on  the  thousand,  the  tax  levied 
exceeded  the  legal  amount  authorized  by  law 
to  be  levied  for  the  general  county  purposes 
so  levied  and  as  pointed  out  in  the  affidavit  of 
illegality.  See  Civil  Code  1910,  ff  50^^13; 
Sullivan  v.  Tow,  125  Oa.  326,  54  S.  E.  173; 
and  compare  Sheffield  v.  Chancy,  138  Ga.  684, 
76  S.  E.  1112. 

Error  from  Superior  Court,  Henry  County ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Proceedings  on  an  affidavit  of  Illegality 
filed  by  the  Central  of  Georgia  Bailway  Com- 
pany to  an  execution  Issued  by  W.  A.  Wright, 
Comptroller  General,  for  the  use  of  Henry 
County.  Judgment  for  the  Bailway,  and  the 
Comptroller  Creneral  brings  error.    Affirmed. 

Brown  &  Brown,  of  McDonough,  for  plain- 
tiff  In  error. 

E.  M.  Smith  and  B.  O.  Jackson,  both  of 
McDonough,  and  Cleveland,  Goodrich  & 
Cleveland,  of  Griffin,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROTLES.  O.  J.,  and  BLOODWOBTH,  J., 
concur. 


(28  Ga.  App.  857) 

WRIGHT,   Comptroller   GeReral,  v.  SOUTH- 
ERN   RY.   CO.    (two  cases). 
(Nos.   13106,   13107.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8, 1922.) 

(ByUabuM  by  the  Court.) 

Tax  lovy  for  oonnty. 

This  case  is  controlled  by  the  decision  and 
judgment  this  day  rendered  in  case  No.  13105, 
Wright  V.  Central  of  Georgia  Bailway  Co.  (Ga. 
App.)  Ill  S.  E.  61. 

Error  from  Superior  Court,  Henry  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 


Proceedings  on  separate  affidavits  of  il- 
legality filed  by  the  Southern  Bailway  Com- 
pany to  executions  for  $821.81  and  $l45.49  in 
favor  of  W.  A.  Wright,  Comptroller  General, 
etc.  Judgment  for  the  Bailway  Company, 
and  the  C?omptroIler  (general  brings  separate 
writs  of  error.    AfUrmed. 

Brown  &  Brown,  of  McDonough,  for  plain- 
tiff in  error. 

E.  M.  Smith  and  Paul  Turner,  both  of  Mc^ 
Donough,  and  Harris,  Harris  &  Witman,  of 
Macon,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWOBTH,  J^ 
concur. 


(28  Oa.  App.  279) 
BROADWELL  V.  KIKER.     (No.   12486.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  4,  1922.) 

(Syllahus  by  the  Court,) 

I.  Executors  and  administrators  ^=>I38(I,  6) 
•—Offer  to  perform  oontraot  made  before  Is- 
suance of  letters  hold  ratification  or  aooopt- 
ance  of  offer;  letters  held  to  oonflrm  retro- 
aotively  exocutoi's  power  to  make  eontraot. 

Where,  after  the  death  of  a  testator,  and 
before  the  probate  of  the  wiU,  and  before  the 
issuance  of  any  letters  testamentary  to  the  ex- 
ecutor named  in  the  will,  who  is  vested  with 
power  to  sell  certain  real  estate  belonging  to 
the  estate  of  the  testator,  the  executor  enters 
into  a  contract  of  sale  with  a  purchaser,  who 
has  full  knowledge  of  the  aboye-recited  facts,  by 
which  contract  it  is  agreed  that  the  executor  is 
to  sell  and  the  purdiaser  is  to  buy  such  real 
estate,  but  where  it  is  further  agreed  tEat  the 
executor  is  not  to  execute  and  deliver  a  bond 
for  title  to  the  purchaser  until  a  certain  date 
in  the  future,  ^hich  date  is  designated  and 
agreed  upon  between  the  parties  because  it 
will  occur  after  the  executor  shall  have  obtained 
letters  testamentary,  and  where  the  purchaser 
goes  into  possession  under  such  contract  and 
immediately  makes  a  payment  on  the  purchase 
price,  and  upon  the  arrival  of  the  designated 
date  upon  which  it  has  been  agreed  that  the  ex- 
ecutor is  to  execute  a  bond  for  title  to  the  pur- 
chaser the  executor  has  received  his  letters 
testamentary,  and  offers  to  perform  his  obliga- 
tions under  the  contract  and  to  execute  to  the 
purchaser  a  bond  for  title  to  the  real  estate, 
such  offer  by  the  executor  to  perform,  even  if 
the  original  agreement  could  be  considered  as 
void  for  lack  of  power  in  the  executor  at  the 
time  to  execute  it,  in  the  absence  of  any  offer  to 
rescind  by  the  purchaser,  and  especially  in  view 
of  the  purchaser's  remaining  in  possession, 
amounts  to  a  ratification  by  the  executor  of  the 
original  agreement,  or  to  an  acceptance  by  the 
executor  of  an  outstanding  offer  to  purchase 
by  the  purchaser.  The  right  of  the  executor 
to  make  a  sale  and  to  execute  the  necessaiy  pa- 
pers was  confirmed  by  the  retroactive  effect  of 
the  letters  testamentary.    Northington  v.  Fana- 
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era*  Gin  Co.,  119  Oa.  851,  47  S.  B.  200.  100 
Am.  St  Rep.  210;  Hatch  v.  Froctor,  102  Mass. 
351. 

2.  Vendor  and  purchaser  ^=922— Description  by 
street  and  number,  etc.,  held  sufficient. 

A  description  of  the  land  contained  in  the 
contract  is  sufficiently  definite  where  the  land 
is  described  aa  "all  that  tract  or  parcel  of  land 
Ijing  and  being  in  the  city  of  Atlanta,  Greorgia, 
beinic  house  and  lot  known  as  No.  22  Alaska 
Ave.,  lot  being  50x140  feet  on  the  west  side  of 
Alaska  Ave.,  located  250  feet  north  of  High- 
land Ave."  Horine  ▼.  Hicks,  25  Ga.  App.  802, 
104  S.  E.  922. 

3.  Executors  and  administrators  €=:9l38(l)— 
Purchaser's  refusal  to  perform  obligations  of 
contract  held  a  breach. 

Where  the  executor  offered  to  perform  as 
above  set  out,  a  refusal  by  the  purchaser  to 
comply  with  his  obligations  under  the  contract 

amounted  to  a  breach. 

§ 

4.  Petition  held  not  subject  to  demurrer. 

This  being  a  suit  by  the  executor  against 
the  purchaser,  seejsing  to  recover  damages  for 
such  an  alleged  breach  of  the  contract,  the 
plaintiff's  petition  is  good  against  the  general 
and  special  demurrers  interposed,  and  the  trial 
judge  erred  in  dismissing  the  petition  on  de- 
murrer. 

Error  from  Superior  Court,  Fulton  Ck>nnty; 
Geo.  L.  Bell,' Judge. 

Action  by  T.  G.  Broadwell,  executrix, 
against  W.  L.  Kiker.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Etheridge,  Sams  &  Etheridge,  of  Atlanta, 
for  plaintiff  In  error. 

B.  F.  Childress  and  J.  Caleb  Clarke,  both 
of  Atlanta,  for  defendant  in  error. 

STEPHENS,  J.     Judgment  reversed. 

JENEIINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Oa.  App.  334) 

ELLIOTT  V.  STATE.     (No.  131 10.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  L 

March  7,  1922.) 

(ByUatun  hy  the  Conri,) 

False  preteases  «=94,  49(1)— Lack  of  authority 
to  draw  drafts  as  represented  held  essential 
to  offense;  evidence  lield  not  to  show  lack 
of  authority. 

"WSiere  an  indictment  for  cheatting  and 
swindling  alleges  that  the  defendant  drew  drafts 
for  a  stated  sum  on  a  nonresident  mercantile 
concern  and  induced  a  bank  of  this  state  to 
cash  them,  by  falsely  representing  that  he  had 
express  authority  from  such  drawee  to  draw 
such  drafts,  and  that  they  would  be  paid  o.n 
presentation,  etc.,  the  lack  of  such  authority 
from  the  drawee  to  make  such  drafts  is  an  es- 
sential element  of  the  alleged  offense.     Mere 


proof  that  the  drawee  did  not  pay  the  drafts 
when  payment  was  demanded  by  a  bank  in  tht 
dty  of  the  drawee's  residence  will  not  suffice 
to  establish  the  defendant's  alleged  Tack  of  au- 
thority from  the  drawee  to  draw  them.  Where, 
in  such  a  case,  the  cashier  of  the  bank  cash- 
ing the  drafts  testifies  to  all  the  alleged  repre- 
sentations, adding  that  ''those  statements  made 
by  the  defendant  were  false  and  fraudulent,'^ 
but  it  clearly  appears  from  his  testimony  as  a 
whole  that  he  had  no  connection  with  or  knowl- 
edge of  the  business  of  the  drawee  or  of  its 
relation  to  or  communications  with  the  defend- 
ant, such  testimony  will  not  suffice  to  establish 
the  defendant's  alleged  lack  of  authority  from 
the  drawee  to  draw  the  drafts.  Nor  will  the 
two  circumstances  together  sufficiently  estab- 
lish the  allegation.  There  being  in  this  case  no 
other  proof  offered  to  establish  this  essential 
allegation  of  the  indictment,  the  verdict  of 
guilty  was  without  evidence  to  support  it,  and 
it  was  error  to  deny  the  defendant's  motion  for 
a  new  tnal. 

Error  fram  Superior  Ck)iirt,  Berrien  Coun- 
ty;   R.  G.  Dickerson,  Judge. 

L  J.  EUUott  was  convicted  of  cheating  and 
swindling,  and  he  brings  error.    Reversed. 

Bs  A.  Hendricks,  of  Nashville,  for  plaintiff 
in  error. 

J.  D.  Lovett,  Sol.  Gen.,  and  W.  D.  Biiie, 
both  of  Nashville,  for  the  State. 

LX7KB,  J.    Judgment  reversed. 

BROTLBS,  0.  J.,  and  BLOODWOBTH,  J., 
concur. 


(2S  Ga.  App.  808> 
McCALL  V.  STUBBS.     (No.  12971.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

fSyUahus  hy  the  Court.) 

Certiorari  ^=970(8)— First  grant  of  aew  trial 
on  certiorari  not  disturbed. 

The  judgment  of  the  judge  of  the  superior 
court  sustaining  the  certiorari  in  this  case  has 
the  effect  of  granting  a  new  trial,  and  this  be- 
ing the  first  grant  of  a  new  trial,  and  the  evi- 
dence not  having  demanded  the  verdict,  under 
repeated  rulings  of  the  Supreme  Court  and  of 
this  court,  the  judgment  of  the  judge  of  the  su- 
perior court  will  not  be  set  aside.  See  Shirley 
V.  Swafford,  119  Ga.  43,  44,  45  S.  B.  722,  and 
cases  cited."  Nickajack  Milling  &  Grain  Co. 
V.  International  Vegetable  Oil  Co.,  26  Ga.  App» 
473,  106  S.  B.  300. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  between  S.  B.  McCall^  administra- 
tor, and  J.  M.  Stubb&  Judgment  for  McCall, 
but  certiorari  was  sustained  by  the  judge 
of  the  Superior  Ck>urt,  and  McCall  brings  er- 
ror.   Affirmed. 
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A.  S.  Way  and  S.  B.  McCall,  both  of  Reids- 
ville,  for  plaintiff  in  error. 

Anderson  &  Hodges,  and  Daniel  St  Dnr- 
rence,  all  of  Clazton,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH.  J., 
concur. 


(28  Oa.  App.  316) 

BULLARD  et  al.  v.  HIGHTOWER. 

(No.   13077.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(Byllahwt  hy  the  Court.) 

Appeal  and  error  <&s> 1 005  (2)— Approved  ver- 
diot  not  disturbed. 

The  several  special  assignments  of  error 
in  this  case  are  bat  amplifications  of  the  gen- 
eral grounds,  and  are  resolved  into  the  single 
assignment  of  error  that  the  evidence  did  not 
authorize  the  verdict.  There  is  some  evidence 
to  authorize  the  verdict,  which  verdict  has  the 
approval  of  the  trial  judge.  For  no  reason 
assigned  did  the  court  vtt  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  between  B.  M.  BuUard  and  others 
and  A.  S.  Hlghtower.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.    Affirmed. 

J.  L.  Anderson,  of  Atlanta,  for  plaintiffs  in 
error. 

Geo.  F.  Gober,  and  D.  K.  Johnston,  both 
of  Atlanta,  for  defendant  in  error. 

liUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


t28  Ga.  App.  209) 

DURDEN    V.   STATE.      (No.    (2122.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(Syllahw  hy  the  Court,) 

I.  Suffloiency  of  Indiotment. 

Where  an  indictment  is  drawn  in  two 
counts,  the  first  count  charging  the  forgery  of 
"a  certain  paper,  acquittance,  and  receipt," 
which  paper  is  therein  set  out  in  full,  and 
the  second  count  charging  the  accused  with 
knowingly  uttering  a  forgery,  for  that  he  did 
falsely  and  fraudulently  utter  and  publish  as 
true  "the  above -described  false,  fraudulent, 
forged,  and  altered  paper,  acquittance,  and  re- 
ceipt," and  the  accused  is  convicted  \mder  the 
second  count  only,  the  failure  to  set  out  the 
alleged  forged  instrument  in  the  second  count 
IS  not  ground  for  arrest  of  Judgment. 


2.  Indiotment  and  Information  ^=:»li7-^lleoa- 
tlon  as  to  "offense  and  offender  being  hereto- 
fore  unknown"  construed. 

In  a  special  presentment  by  a  grand  jury, 
the  language  "the  offense  and  offender  being 
heretofore  unknown,'*  properly  construed, 
means  that  the  offense  and  offender  were  un- 
known until  the  date  of  the  indictment.  It 
follows  that  a  special  presentment  for  a  felony 
(forgery  and  uttering  a  forgery)  which  shows 
upon  its  face  that  the  offense  charged  was 
committed  more  than  four  years  before  the 
indictment  was  returned,  and  which  alleges  "the 
offense  and  offender  being  heretofore  un- 
known," but  which  fails  to  set  out  the  date  up- 
on which  the  alleged  offense  became  known, 
is  not  so  defective  that  after  verdict  and 
judgment  a  motion  to  arrest  the  judgment 
should  be  sustained,  on  the  ground  that  it  af- 
firmatively appears  from  the  /ace  of  the  in- 
dictment that  the  offense  charged  is  barred 
by  the  statute  of  limitations. 

3.  Criminal  law  ^=9885— Verdlot  reoom mend- 
ing punishment  as  for  misdemeanor  and  In- 
voking extreme  mercy  not  void. 

The  accused  was  convicted  of  a  felony 
(nttering  a  forgery),  and  was  given  a  misde- 
meanor sentence.  The  verdict  was  4^  follows: 
We,  the  jury,  find  the  defendant  guilty  on  the 
second  count  in  the  indictment,  and  recommend 
that  he  be  punished  as  for  a  misdemeanor  by 
a  term  of  imprisonment  of  no  less  than  four 
years  and  not  over  tve  years.  We  further 
invoke  the  extreme  mercy  of  the  «court.''  Un- 
der these  facts,  it  was  not  error  for  the  court 
to  overrule  that  ground  of  the  defendant's  mo- 
tion in  arrest  of  judgment  which  alleged  that 
the  verdict  was  a  nullity  and  amounted  to  an 
acquittal  of  the  defendant,  and  that  it  was  so 
vague,  indefinite,  and  unintelligible  that  no 
valid  legal  judgment  could  be  based  thereon. 

4.  Rulings  of  Supreme  Court. 

This  court  certified  to  the  Supreme  Court 
the  several  questions  of  law  involved  in  this 
case,  and  the  rulings  of  the  Supreme  Court 
thereon  are  substantially  given  above.  See  the 
full  opinion  of  the  Supreme  Court  rendered  De- 
cember 16,  1921  (152  Ga.  — ,  110  S.  B.  283). 


5.  Criminal  law  ^s>l050,  1092(4)— Overnillng 
of  demurrer  held  not  reviewable  when  not 
preserved  by  exceptions  pendente  lite. 

The  assignment  of  error  In  the  bill  of  ex- 
ceptions upon  the  overruling  of  the  demturrer 
to  the  indictment  cannot  be  considered,  as  the 
exception  to  that  judgment  was  not  preserved 
by  exceptions  pendente  lite,  and  the  demur- 
rer was  overruled  on  May  26,  1920,  and  the 
bill  of  exceptions  was  not  tendered  to  the 
judge  until  January,  1921. 

6.  Motion  In  arrest  properly  overruled. 

Under  the  rulings  set  forth  in  the  first, 
second,  and  third  preceding  notes,  the  court 
did  not  err  in  overruling  the  defendant's  mo- 
tion in  arrest  of  judgment. 

Error  from  Superior  Court,  Glynn  County ; 
J.  I.  Snmmerall,  Judge. 

K.  W.  Durden  was  convicted  of  uttering 
a  forgery,  and  he  brings  error.    Affirmed  in 
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eonformity  to  Supreme  Court's  answer  to 
certifled  questions  (152  Ga.  — ,  110  S.  E.  283). 

Francis  H.  Harris,  J.  T.  Colson,  Krauss  & 
Strong,  and  Henry  O.  Farr,  all  of  Brunswick, 
for  plaintiff  In  error. 

Alvin  v.  Sellers,  Sol.  Gen.,  of  Bazley,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROTLES,  a  J.,  and  BLOODWORTH,  J., 
otmcur. 


(28  Ga.  App.  327) 

CALHOUN  V.  STATE.     (No.   13096.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

iSyllahvM  hv  the  Court.) 

CriminaJ   law  ^=>935(l)— New   trial   properly 

denied  whea  evidence  suffloient. 

.  This  case  is  here  upon  the  sole  assignment 
of  error  that  the  verdict  was  unauthorized  by 
the  evidence.  There  is  evidence  to  authorize 
the  verdict,  which  has  the  approval  of  the  trial 
judge,  and  it  was  not  error  to  overrule  the  mo* 
tion  for  a  new  triaL 

Error  from  City  Court  of  Soperton;  W. 
J.  Wallace,  Judge. 

Action  between  Floyd  Calhoun  and  the 
State.  Judgment  for  the.  State,  and  Calhoun 
brings  error.  .Affirmed. 

A.  C.  Saffold,  of  Vidalia,  for  plainUff  in 
error. 

N.  Ij.  Gillis,  Jr.,  Sol.,  of  Soperton,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BROTIiES,  O.  J.,  and  BLOODWOBTH,  J., 
concur. 


(28  Ga.  App.  249) 

AMERICAN    RY.    EXPRESS    CO. 
REVILLE.     (No.   12319.) 


V. 


(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  22,  1922.) 

(Syllabus  by  ih€  Court.) 

I.  Corporations  ^s»509(6)— Entry  of  service 
•n  affidavit  and  bond  may  be  amended  to 
show  servloe  on  oorporatlon  by  serving  its 
agent. 

While  it  is  true  that  the  person  named  in 
the  entry  of  service  upon  an  affidavit  and  bond 
for  garnishment  as  the  person  upon  whom  the 
summons  of  garnishment  was  served  is  pre- 
sumably the  person  to  whom  the  summons  of 
gamishmrnt  was  directed,  yet  where  such  en- 
try shows  that  the  summons  was  served  upon 
an  individual  by  name  who  is  described  in 
the  entry  of  service  as  "agent  in  charge  of  the 


office  of  said  county  for*'  a  certain  named  cor- 
poration, and  who  happens  to  be  the  proper 
person  with  whom  to  leave  the  summons  of 
garnishment  directed  to  the  named  corporation 
when  perfecting  service  upon  the  corporati9n, 
the  entry  of  service  is  amendable  to  show  that 
service  of  the  summons  of  garnishment  was 
perfected  upon  the  named  corporation  by  serv- 
ing such  summons  personally  upon  the  named 
individual,  describing  him  Jn  such  amended  re- 
turn as  "agent  in  charge  of  the  office  for  said 
county  for"  the  named  corporation,  thereby 
showing  presumably  that  the  summons  of  gar- 
nishment was  directed  to  the  named  corpora- 
tion and  not  to  the  individual.  See  in  this 
connection,  Southern  Express  Co.  v.  National 
BanlK  of  OMfton,  4  Ga.  App.  399,  61  S.  E.  857; 
Burnett  v.  Central  of  Ga.  Ry.  Co.,  117  Ga.  521, 
43  S.  E.  854,  97  Am.  St  Rep.  175;  Jones  v. 
Bibb  Brick  Ck>.,  120  Ga.  321,  48  S.  E.  25; 
PhUlips  V.  Bond,  182  Ga.  413,  421,  422,  (^4  a 
E.  456. 

2k  Garnisl^nieBt  ^s=>97— AmenilmeBt  to  retura 
of  service  properly  permitted  on  motion  to 
set  aside  Judgment  In  absence  of  traverse. 

Where  a  judgment  by  default  has  been  ren- 
dered against  a  named  corporation  as  garnishee, 
for  failure  of  such  corporation  to  make  an- 
swer to  the  summons  of  garnishment,  it  was 
not  error,  in  the  absence  of  any  traverse  to  the 
amended  return,  or  of  any  evidence  sustaining  a 
traverse  to  the  amended  return,  by  the  corpo- 
ration, who  has  moved  to  set  aside  the  judg- 
ment upon  the  ground  that  the  movant  had 
never  been  served  with  the  summons  of  gar- 
nishment, to  permit  the  officer  who  made  the 
original  entry  of  service  to  amend  such  return 
so  as  to  make  it  show  that  the  summons  of 
garnishment  was  served  upon  the  corporation 
by  serving  personally  the  individual  named  in 
the  original  return  as  "agent  in  charge  of  the 
office  for  said  county  for"  the  named  corpora- 
tion. 

3.  Qarntehment  ^==>97,  141— Amendment  of  re- 
turn of  servioe  reiated  back  to  time  of  orig« 
inai  entry  as  respected  time  for  answering. 

In  such  a  case  the  amended  return  related 
back  to  the  time  of  the  original  entry,  and  the 
corporation  as  garnishee,  not  having  made  an- 
swer to  the  summons  of  garnishment  within  the 
required  time,  was  in  default,  and  could  not, 
after  the  allowanpe  of  the  officer's  amendment 
to  his  original  return,  be  allowed  to  make  an- 
swer to  the  summons. 


4.  Garnisliment  ^=>l 87— Motion  to  set  aside 
Judgment  for  want  of  servloo  properly  de- 
nied when  return  amended  to  show  proper 
service. 

The  trial  court  did  not  err  in  permitting 
the  amendment  to  the  returns  of  service,  or  in 
refusing  to  allow  the  corporaljon  to  make  an- 
swer to  the  summons  of  garnishment,  and  did 
not  err  in  overruling  the  motion  made  by  such 
corporation  to  set  aside  the  judgment  wliicfa 
had  been  rendered  against  it. 

Error  from  City  Ck>urt  of  Athena;   !•  D. 
Bradwell,  Judge. 

Garnishment  proceeding  by  D.  J.  RevUle 
against  the  American  Railway  Express  Ck>m- 
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pany.    Judgment  for  plaintiff,  and  the  gar- 
nishee brings  error.    Affirmed. 

Geo.  G.  Thomas  and  John  J.  Strickland, 
both  of  Athens,  and  Kobt  0.  Alston,  of  At- 
lanta, for  plaintiff  in  error. 

Austin  Bell  and  Howell  Oobb,  both  of 
Athens,  for  defendant  In  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  concurs. 

HTLT/,  J.,  absent  on  account  of  Ulnesa. 


(28  Ga.  App.  360) 

SWEAT  V.  FOSTER.     (No.  13120.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1922.) 

(8yUabu9  "by  the  Court.) 

Physlolans  and  surgeons  ^=s>  1 8  (4)— Plead! no 
^=s>364(5)— Aileoatlons  as  to  unsklllfulness 
and  earelesanoes  held  conclusions  and  prop- 
erly strloken;  petition  held  not  to  show  Im- 
proper diaonosis  and  neglect  of  patient  was 
cause  of  death. 

The  court  did  not  err  in  striking  paragraph 
11  of  the  petition,  or  in  dismissing  the  amend- 
ed petition,  on  general  demurrer. 

Error  from  Superior  Gourt,  Fulton  Gounty; 
J.  T.  Pendleton,  Judge. 

Action  by  G.  Sweat  against  K.  B.  Foster. 
Judgment  for  defendant  on  demurrer,  and 
plaintiff  brings  error.    Affirmed. 

This  was  a  renewal  suit  brought  within 
six  months  of  the  dismissal  of  the  original 
suit  The  petition  as  amended  (its  formal 
parts  and  a  copy  of  the  petition  of  the  Urst 
suit  being  omitted)  Is  as  follows: 

"1.  That  the  defendant  is  a  resident  of  said 
state  and  county,  a  regular  practicing  physi- 
cian, practicing  the  profession  of  medicine 
for  compensation  In  said  state  and  county. 

**2.  That  this  is  a  renewal  of  suit  No.  39170, 
filed  in  the  clerk's  office  of  the  superior  court 
of  said  county  on  the  13th  day  of  December, 
1917,  between  the  same  parties  and  the  same 
cause  of  action;  said  suit  No.  39170  haying 
been  dismissed  by  plaintiff's  attorney  on  July 
16,  1921. 

"3.  Petitioner  alleges  that  be  has  been  dam- 
aged in  the  sum  of  $25,000  as  will  Jiereinaf  ter 
appear  from  the  facts  set  out. 

"4.  Petitioner  shows  that  on  Sunday  eyening, 
the  14th  day  of  October,  1917,  petitioner's 
wife  (Mrs.  Mollie  Sweat)  was  taken  ill. 

"5.  Petitioner  shows  that  he  immediately  call- 
ed at  the  home  of  the  defendant  for  the  pur- 
pose of  securing  said  defendant's  seryices  to 
wait  upon  petitioner's  wife,  but  petitioner  did 
not  see  defendant  until  the  following  morning, 
October  15,  1917. 

"6.  Petitioner  shows  that  defendant  respond- 
ed to  petitioner's  call  and  agreed  and  promised 
to  yisit  and  wait  upon  petitioner's  wife,  and  did 


so  yisit  and  wait  upon  said  wife  on  Monday 
October  15,  1917,  at  about  7  o'clock  a.  m.  De- 
fendant examined  her  and  stated  she  was  in 
child  labor,  and  thereupon  treated  and  widted 
upon  petitioner's  wife  for  that  trouble  and  in 
that  respect 

**7.  After  remaining  and  treating  petitioner's 
wife  for  about  one  hour,  for  child  labor,  de- 
fendant left  said  wife,  stating  he  would  return 
to  continue  the  treatment  of  petitioner's  wife, 
for  child  labor,  at  1  o'clock  p.  m.,  Monday,  the 
15th,  1917.  Defendant  did  not  call  upon  said 
wife  at  1  o'clock  as  he  had  promised,  as  al- 
leged and  set  out  in  this  paragraph, .  but  not 
until  many  hotfrs  afterwards,  yiz.,  about  5  p.  m. 

"8.  Petitioner  shows  that  he  went  to  defend- 
ant's house  about  4  o'clock  p.  m.  Monday,  the 
15th  day  of  October,  1917,  and  urgently  re- 
quested defendant  to  return  and  look  after  and 
wait  on  petitioner's  wife.  Defendant  did  so  re- 
turn in  about  one  hour,  and  remained  about 
30  minutes,  continuing  the  treatment  of  said 
wife,  as  for  child  labor,  and  stated  to  those 
present  that  the  child  would  be  bom  in  an  hour. 
Defendant  then  left  and  returned  no  more  to 
petitioner's  wife  and  home.  Petitioner  charges 
that  defendant's  so  leaying  at  this  time  was  an 
act  of  gross  carelessness  and  neglect  of  said 
petitioner's  wife. 

^'9.  Petitioner  shows  that  his  wife  died  on 
Tuesday,  October  16,  1917. 

"10.  Petitioner  shows  that  petitioner's  wife 
was  not  in  child  labor  at  all  at  the  time  de- 
fendant waited  upon  and  treated  her  for  same, 
but  her  illness  was  caused  by  an  entirely  dif  • 
f erent  thing,  yiz.,  gastritis. 

"11.  Petitioner  alleges  and  charges  that  the 
death  of  his  wife  was  due  to  the  unskillful 
diagnosis  and  treatment  by  defendant  as  a 
medical  practitioner,  and  to  the  gross  careless- 
ness and  neglect  in  his  treatment  and  handling 
of  said  wife's  illness. 

"Petitioner  prays  that  he  may  reeoyer  of  the 
defendant  in  the  sum  of  $25,000,  by  reason  of 
the  facts  set  out  in  this  petition.' 


tt 


The  defendant  lnterx>osed  a  general  de- 
murrer to  the  petition,  and  the  foUowlnir 
special  demurrer: 

*Taragraph  11  of  the  plaintiff's  petition 
should  be  stricken,  because  the  allegations 
thereof  are  yague  and  indefinite  and  are  con- 
clusions of  the  pleader." 

G.  L.  Kemper,  of  Atlanta,  for  plaintiff  In 
error. 

Bryan  &  Mlddlebrooks  and  Ghauncey  Mid- 
dlebrooks,  all  of  Atlanta,  for  defendant  in 
error. 

BROYLES,  G.  J.  (after  stating  tbe  facts 
as  aboye).  It  is  well  settled  that  in  a  suit 
for  damages  alleged  to  haye  been  caused 
by  the  malpractice  of  a  physician,  the  bur- 
den Is  on  the  plaintiff  to  show  a  want  of 
due  care,  skill,  or  diligence,  and  also  that 
the  injury  resulted  from  the  want  of  such 
care,  skill,  or  diligence,  Georgia  Northern 
Railway  Go.  y.  Ingram,  114  Ga.  639,  40  S.  B. 
708,  and  authorities  cited.  Goncedlng,  but 
not  deciding,  that  the  petition  in  the  Instant 
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case  establisbed  a  want  of  dne  care,  skill, 
or  diligence,  on  the  part  of  the  defendant, 
it  did  not  show  that  this  negligence  of  the 
defendant  was  the  canse  of  the  death  of  the 
plaintiiTs  wife;  paragraph  11  of  the  peti- 
tion having  been  properly  stricken  on  the  spe- 
cial demurrer  interposed.  The  court  did  not, 
therefore,  err  in  dismissing  the  suit  on  gen- 
eral demurrer.  In  view  of  this  ruling,  it  is 
unnecessary  to  decide  whether  the  first  suit 
was  void  or  merely  voidable. 
Judgment  afSrmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


C2S  Ga.  App.  213) 

ROME  RY.  &  LIGHT  CO.  V.  GADDI8. 

(No.  12974.)       ' 

<  Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(Syllabus  &]/  the  Court,) 

1.  Carriers  «s»3l4(2)— Petitfoa  alleging  fall- 
are  of  motorman  to  alight  and  see  that  there 
is  no  danger  before  crossing  railroad  tracks 
held  not  demunrable. 

The  court  did  not  err  In  oyerruling  the  de- 
murrer interposed  by  the  Rome  Railway  & 
liight  €k>mpany  to  the  plaintiff's  petition. 

(Additional  SyUahus  hy  Editorial  Staff,) 

2.  Carriers  «s»280( I)— Carrier  owes  passen- 
ger duty  of  extraordinary  care. 

A  carrier  owes  a  passenger  extraordinary 
care  for  his  protection  and  safety. 

Error  from  Superior  Court,  Bloyd  County; 
Moses  Wright,  Judge. 

Action  by  Mrs.  V.  H.  Gaddis  against  the 
Rome  Railway  &  light  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Lamar  Camp  and  Linton  A.  Dean,  both  of 
Rome,  for  plaintiff  in  error. 

Porter  &  Mebane,  of  Rome^  for  defendant 
in  error. 

BROTLES,  C.  J.  This  was  a  joint  suit 
brought  against  the  Rome  Railway  &  Light 
Company  and  the  Southern  Railway  Compa- 
ny, to  recover  damages  for  the  homicide  of 
the  plaintiff's  husband.  The  plaintiff  alleg- 
ed that  her  husband  was  riding  as  a  passen- 
ger in  one  of  the  cars  of  the  Rome  Railway 
&  Light  Company,  and  that  a  collision  occur- 
red between  the  car  in  which  he  was  riding 
and  a  passenger  train  of  the  Southern  Rail- 
vctLj  Company  at  a  point  where  the  tracks 
of  the  Rome  Railway  &  Light  Company's 
car  line  crossed  the  tracks  of  the  Southern 
Railway  Company,  and  that  as  a  result  of 
this  collision  her  husband  received  injuries 
to  his  person  which  caused  his  death  sev- 
eral months  later.    Upon  the  call  of  the  case 


the  Rome  Railway  &  Light  Company  inter- 
posed the  following  demurrer  (the  formal 
parts  being  here  omitted): 

'The  allegations  in  said  petition  do  not  set 
forth  a  cause  of  action  against  this  defendant, 
and  there  is  no  cause  shown  therein.  The  al- 
legations in  plaintiff's  petition  show  that  the 
independent  intervening  cause  was  the  alleged 
negUgence  of  the  Southern  Railway  Company, 
its  agents  and  employees,  and  that  but  for  such 
intervening  cause  no  injury  would  have  occur- 
red to  plaintiff's  husband.  The  only  allegation 
of  negligence  in  said  petition  charged  against 
this  defendant  is  that  the  street  car  motorman 
'ran  said  street  car  on  which  petitioner's  said 
husband  was  a  passenger,  as  aforesaid,  out 
and  on  and  across  the  tracks  of  said  Southern 
Railway  Company  and  in  front  of  said  on- 
coming, powerful,  and  fast  running  train,  with- 
out getting  off  hid  car  and  seeing  and  knowing 
that  his  said  car  would  not  collide  with'  said 
train.'  Defendant  says  that  this  does  not  al- 
lege negligence  upon  the  part  of  this  defendant 
to  constitute  a  cause  of  action." 

[1,2]  We  think  the  demurrer  was  proper- 
ly overruled.  The  plaintifTs  husband  was 
being  transported  as  a  passenger  by  the 
Rome  Railway  &  Light  Company,  and  there- 
fore that  company  owed  him  extraordinary 
care  for  his  protection  and  safety.  Under 
the  facts,  and  the  allegations  of  negligence, 
as  set  forth  in. the  petition,  it  was  for  the 
Jury  to  say  whether  extraordinary  care  for 
the  safety  of  the  plaintiff's  husband  required 
the  motorman  of  the  car  (in  which  the  hus- 
band was  a  passenger),  before  he  ran  his 
car  onto  the  tracks  of  the  Southern  Railway 
Company  and  in  front  of  the  oncoming  pas- 
senger train,  to  get  off  of  his  car  and  to  see 
and  know  that  his  car  would  not  collide  with 
such  train. 

Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ.,  concur. 


(28  Oa.  App.  299) 

WHITE  PROVISION  CO.  V.  HARDMAN. 

(No.  12853.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.)    "^ 

fSyllalu9  hy  the  Court,) 

Appeal  and  error  ^=»l(M)5(2)~Approved  ver- 
diot  supported  by  evidence  not  disturbed. 

Tlie  White  Provision  Ck>mpany  obtained 
judgment  against  C.  W.  Christian,  and  W.  It 
Hardman  was  served  with  a  summons  of  gar- 
nishment. Hardman  answered  that  he  was  In 
no  way  indebted  to  the  defendant  in  fi.  fa.,  and 
had  in  his  hands  nothing  belonging  to  liim. 
This  answer  was  traversed.  Upon  the  trial 
of  the  issues  raised  by  the  traverse  and  on  con- 
flicting evidence  the  jury  returned  a  verdict  in 
favor  of  the  garnishee  and  against  the  trav- 
erse. The  motion  for  a  new  trial  contained 
the  general  grounds  only;  there  was  some 
evidence  to  support  the  finding  of  the  jury,  and 
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their  verdict  having  been  approved  by  the  trial 
judge,  nnder  the  repeated  and  uniform  rulings 
of  this  court  and  of  the  Supreme  Court,  a  re- 
viewing court  is  powerless  to  interfere.  See 
Bradham  v.  State,  21  Ga.  App.  510,  94  S.  B. 
618,  and  cases  dted. 

Error  from  Superior  Court,  Madison  Coun- 
ty;  W.  L.  Hodges,  Judge. 

Garnishment  by  the  White  Provision  Com- 
pany against  W.  L.  Hardman.  Judgment  for 
the  garnishee,  and  plaintiff  brings  error.  Af- 
firmed. 

Clarence  E.  Adams,  of  DanlelsvlUe,  for 
plaintiff  in  error. 

Berry  T.  Moseley,  of  DanlelsvlUe,  for  de- 
fendant in  error. 

BLOODWOBTH,  J.    Judgment  afftrmed. 

BBOYLES,  C.  J.,  and  LUKE,  J^  concur. 


(28  Ga.  App.  247) 

HOFFMAN  V.  SUMMERFORD. 

8UMMERF0RD  v.  HOFFMAN. 

(N08.  12306,  12307.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Feb.  22,  1»22.) 

(Byllabu9  ly  the  Court.) 

1.  Judgment  ^=>7 1 3 (2)— Adjudication  on  tho 
merits  on  demurrer  or  otherwise  oonolnslve 
when  Issues  determinable  under  pleadings  as 
they  might  have  been  amended. 

Where  the  issues  presented  by  the  plead- 
ings in  a  pending  suit  could  have  been  inquired 
into  and  adjudicated  In  a  former  suit  between 
the  same  parties,  based  upon  the  same  cause 
of  action,  either  under  the  pleadings  there  ex- 
isting or  as  the  pleadings  could  and  should 
haTO  existed  by  germane  and  appropriate 
amendments  made  thereto,  an  adjudication  of 
the  former  suit  on  its  merits,  either  by  demur- 
rer to  the  petition  or  otherwise,  is  res  Judi- 
cata of  all  issues  presented  in  the  suit  pending. 
Civil  Code  1910,  f  4838;  Perry  v.  McLendon, 
62  Ga.  608;  2A,  Am.  &  Bng.  Bncy.  Law  (2d 
Ed.)  714.  See,  also,  Draper  ▼.  Medlock,  122 
Ga.  234,  50  S.  B.  lldv  09  Ii.  B.  A.  483,  2  Ann. 
Cas.  650. 

2.  Judgment  >9=»572 (2)— On  demurrer  Is  Judg- 
ment on  the  merits,  though  more  full  state- 
ment of  faots  might  have  shown  liability. 

"A  judgment  on  demurrer,  which  passes  on 
the  legal  sufficiency  of  the  facts  stated  by  the 
plaintiff  to  hold  the  defendant  to  liability  to 
him,  is  a  judgment  on  the  merits,  although  the 
plaintiff  *  *  *  has  stated  only  a  part  of 
the  facts  when  he  might  have  stated  more,  and 
although,  if  the  plaintiff  had  stated  the  facts 
fully,  fairly,  and  truly,  as  they  really  existed, 
he  might  have  set  up  a  transaction  showing  lia- 
bility against  the  defendant"  Wolfe  v.  Georgia 
Hy.  &  Klec.  Co.,  6  Ga.  App.  410,  41%  65  S.  JBL 
62,63. 


8.  Judgment  ^=9713(2)— Sustaining  demurrer 
held  adjudioatlon  against  right  to  rsoover  for 
another  breaob  of  oontraot,  whether  pleaded 
or  not 

Where,  In  a  suit  by  an  agent  against  the 
owner  for  a  breach  of  a  brokerage  contract 
for  the  sale  of  real  estate,  the  petition  alleges 
a  written  contract  between  the  parties,  and, 
as  a  breach  thereof  entitling  the  plaintiff  to  re- 
cover, that  the  plaintiff  procured,  in  pursuance 
of  the  contract,  certain  named  parties,  who 
were  ready,  willing,  and  able  to  boy  upon  the 
terms  stipulated  by  the  owner,  and  that  the 
owner  refused  to  accept  such  purchasers,  and 
failed  to  pay  to  the  plaintiff  the  commission 
contracted  for,  an  adjudication  by  the  court, 
sustaining  a  general  demurrer  filed  by  the  de- 
fendant to  such  petition  upon  the  ground  that 
the  allegations  therein  failed  to  set  out  a  cause 
of  action  against  the  defendant,  is  an  adjudi- 
cation upon  the  merits  of  the  case,  and  adjudi- 
cates the  plaintiff's  right  to  recover  for  any 
breach  of  the  contract,  whether  such  breach 
is  specifically  pleaded  in  the  petition,  or  conld 
and  should  have  been  pleaded  by  germane  and 
appropriate  amendments  thereto. 

4.  Adjudication  of  special  denurrere  iHHate- 
rtai. 

The  conrt  having  adjudicated  the  merits 
of  the  former  suit  in  passing  upon  the  general 
demurrer,  it  is  immaterial  whether  or  not  the 
adjudication  of  the  special  demurrers  passed 
upon  the  merits  of  the  questions  raised  in  the 
petition. 

5.  Judgment  ^=9 (—Reasons  and  arguments  ex- 
pressed by  Qonrt  not  adjudication. 

"It  is  the  judgment  rendered  [by  the  court] 
and  its  legal  effect,  and  not  the  reasons  and 
arguments  in  support  thereof  expressed  by  the 
judge  in  his  order  or  judgment,  which  consti- 
tutes the  adjudication.**  Matthews  t.  Green 
(Ga.  App.)  110  S.  B.  507. 

6.  Judgment  <d=s>572(l)  —  Plea  of  res  Judi- 
cata properly  sustained  In  action  for  bro- 
ker's commissions. 

In  a  subsequent  suit  by  the  same  plaintiff 
against  the  same  defendant  for  a  breach  of  the 
same  contract,  although  the  contract  is  more 
elaborately  set  out  than  it  was  in  the  former 
petition,  and  although  it  is  now  alleged  that 
the  breach  by  the  defei^dant  consisted  in  the 
actual  selling  by  the  deftndant  of  the  proper- 
ty to  another  and  different  purchaser  from  that 
alleged  in  the  petition  as  the  one  who  was  pro- 
cured by  the  plaintiff  under  the  terms  of  the 
contract,  and  that  the  defendant  refused  to  pay 
to  the  plaintiff  the  commission  to  which  the 
plaintiff  was  entitled,  a  plea  of  res  judicata, 
setting  up  the  adjudication  on  the  demurrer  in 
the  former  case,  was  properly  sustained.  Dod- 
son  V.  Sou.  Ry.  Co.,  1S7  Ga.  583,  73  S.  B.  834; 
Smith  V.  Smith,  125  Ga.  83,  54  a  B.  78;  Eim- 
bro  V.  Tenn.  Air-Line  By.,  66  Ga.  186w 

• 

Error  from  City  Court  of  Americna;  W. 
11.  Harper,  Judge. 

Action  by  J.  C.  Hoflfman  against  J.  M. 
Summerford.  Judgment  for  defendant,  and 
plaintiff  brings  error,  and  defendant  brings 
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a  cross-bill  of  esceptfona    Cross-bill  dismiss- 
ed, and  Judgment  aflOrmed. 

W.  T.  Lane  &  Son,  of  Amerlcus,  far  plain- 
tiff in  error. 

Jas.  A.  Hixon  and  Stephen  Pace^  both  of 
Amerlcus,  for  defendant  in  error. 

STEPHENS,  J.  Judgment  affirmed  on  the 
main  bill  of  exceptions;  cross-bill  of  excep- 
tions dismissed. 

JENKINS,  P.  J.,  concurs. 

HILU  J.,  absent  on  account  of  illness. 


(28  Ga.  iU>p.  MO 

MONROE    ¥.    STATE.      (No.    I3I7I.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(ByXlabus  by  ike  Court,) 

Criminal  law  ^=b>935(I)— Not  error  to  deay 
oow  trial  whea  ovitfonco  sufflolont. 
This  case  is  here  for  review*  upon  the  sole 
a8Bis:nment  of  error  that  the  verdict  was  not 
authorized  by  the  evidence.  There  is  evidence 
to  support  the  verdict,  which  has  the  approval 
of  the  trial  judge,  and,  it  was  not  error  to  over- 
rule the  motion  for  a  new  triaL 

Error  from  City  Court  of  BrunswidL;  B. 
C.  Butts,  Judge. 

Action  between  Joe  Monroe  and  the  State. 
Judgment  for  the  State,  and  Monroe  brings 
error.   Affirmed. 

R.  W.  Durden  and  Frank  H.  Harris,  both 
of  BrunswiclE,  for  plalntifT  in  error. 

F.  M.  Scarlett,  Jr.,  SoU  of  Brunswick,  for 
the  State. 

LUKE,  J.   Judgment  affirmed. 

BROYLBS,  0.  Jt  and  BLOODWORTH,  J., 
concur. 


(28  Oa.  App.  S74) 

DIXON  V.  STATE.    (No.  13312.) 

(Court  of  Appeals  of  Georgia,  Division  No.'  1. 

March  9,  1922.) 

(8yUabu$  hy  the  Court.) 

I.  Master  and  servaat  ^soe?— Fallaro  to  per* 
forsi  worl(  or  rotarn  money  withovt  good 
•aiise  essential  slemont  of  offense. 

"An  essential  element  of  the  offense  of 
violating  section  715  of  the  Penal  Oode  (known 
as  the  'labor-contract  act'),  and  one  which  the 
state  must  prove,  is  that  the  accused  failed  to 
perform  the  services  contracted  for,  or  failed 
to  return  the  money  advanced,  Snthout  good 
and  sufficient  cause.'  Olenn  v.  State,  12B  Ga. 
685,  51  S.  B.  605;   Johnson  v.  State,  125  Gku 


243,  54  S.  B.  184;  Brown  ▼.  State,  8  Chu  App. 
212,  68  S.  B.  865;  Thorn  v.  State,  IS  Oa.  App. 
10,  78  S.  B.  853;  Hudson  v.  State,  14  Ga. 
App.  490,  81  S.  B.  862;  Lewis  v.  State,  15  Ga. 
App.  405^  83  S.  B.  439;  and  Tennyson  v.  State 
[16  Ga.  App.]  214,  84  S.  B.  968.  The  record 
does  not  show  that  this  msterial  fact  wss 
proved;  consequently  the  conviction  of  the 
accused  was  unauthorized,  snd  the  judgment 
of  the  court  below,  overruling  the  motion  for 
a  new  trial,  must  be  reversed."  Jones  v.  State, 
16  Ga.  App.  216,  84  S.  B.  98a 

2.  Denial  of  new  trial  held  error. 

Under  the  ruling  in  the  preceding  note,  and 
the  facts  of  the  instant  case,  the  defend- 
ant's conviction  was  unauthorized,  and  the 
trial  court  erred  in  overruling  the  motion  for 
a  new  triaL 

Error  from  City  Oourt  of  Wrightsville ;  S. 
W.  Sturgis,  Judge. 

Cicero  Dixon  was  convicted  of  an  offense, 
and  he  brings  error.   Reversed. 

B.  B.  Blount,  of  WrightsviUe,  for  plaintiff 
in  error. 

W.  C  Brinson,  of  WrightsviUe,  for  the 
State. 

BROTLBS,  0.  J.    Judgment  reversed. 

LTJKB  and  BLOODWORTH,  JJ.,  concur. 


(28  Qa.  App.  2EX^ 

FLOYD  COUNTY  BANK  v.  TOLBERT  et  al. 

(No.  12406.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  22,  1922.) 

(ByUahna  5y  the  Court.) 

Master  and  servant  ^=»82(2)  —  Lien  ofalmant 
held  a  laborer. 

The  sole  question  for  determination  being 
whether  or  not  the  defendant  in  error  Tolbert 
was  a  laborer,  and  therefore  entitled  to  a  lien 
upon  the  proceeds  of  the  sale  of  the  property 
of  his  employer  upon  which  the  plaintiff  in  er* 
ror  had  foredosed  a  mortgage,  and  the  evidence 
upon  the  hearing  of  the  rule  against  the  officer 
having  in  hand  the  funds  arising  from  the  pro- 
ceeds of  the  sale  being  such  as  would  suthor- 
ise  the  inference  that  Tolbert  was  employed  by 
his  employer  in  the  performance  of  work 
which  consisted  mostly  in  manual  labor  and 
not  in  mental  skill,  the  finding  of  the  trial 
judge  upon  the  facts,  holding  that  Tolbert  was 
a  laborer  and  therefore  entitled  to  a  lien  upon 
such  proceeds  to  the  extent  of  the  amount  of 
the  indebtedness  due  him  by  his  employer  for 
the  services  performed,  is  not  without  evidence 
to  support  it.  Oliver  v.  Macon  Hardware  Oo., 
08  Ga.  249,  25  S.  B.  403^  58  Am.  St.  Rep.  dOO. 

EtTor  from  Superior  Ck>urt,  Floyd  0>unty ; 
Moses  Wright,  Judg& 

Proceeding    between    the    Bloyd    Oounty 
Bank  and  Jack  Tolbert  and  others.    Jndff- 
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ment  tor  the  latter,  and  tbe  former  brings 
error.    Affirmed. 

Willlngham,  Wright  &  Covington,  of  Rome, 
for  plaintiff  in  ^rror. 

Porter  &  Mebane  and  B.  P.  Treadaway,  all 
of  Borne,  for  defendants  in  error. 

STBPHDNS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  concurs. 

BIIXi,  J.,   absent  on  account  of  illness. 


(28  Ga.  App.  274) 

AMERICAN  RY.  EXPRESS  CO.  V.  DUBOIS 
BROS.     (No.    12247.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

March  4,  1022.) 

(Syllabus  hy  the  Court,) 

1.  Carriers  ^s>76— Consfgnor  may  sue  for  dam- 
ages when  goods  rsf  ased  by  consignee. 

''Where  a  consignee  of  freight  refuses  to 
receive  goods  on  account  of  damage  done  to 
them  in  the  hands  of  the  common  carrier,  and 
the  goods  are  subsequently  thrown  back  on  the 
hands  of  the  consignor,  the  latter  has  a  right  to 
bring  an  action  for  such  damages  against  the 
carrier/'  Savannah,  Florida  &  W.  B.  Oo.  v. 
Commercial  Guano  Ck>.,  103  Qa.  590,  30  S.  B. 
655. 

2.  Carriers  <==> 1 34— Evidence  ^=»I42(3)— No 
reoovory  In  absence  of  evMence  of  value  of 
damaged  goods;   evidence  of  selling  price  of 

•  perishable  goods  day  following  tender  not  ev- 
idence of  value  at  time  of  tender. 

"Where,  in  a  suit  by  a  shipper  against  a 
common  carrier  for  loss  or  damage  to  goods  in 
transit,  it  appears  from  the  evidence  that  some 
of  the  goods  were  not  totally  damaged  or  de- 
stroyed, but  were  of  some  value,  and  the  evi- 
dence fails  to  furnish  sufficient  data  from  which 
a  jury  might  infer  the  value  of  the  damaged 
goods,  the  verdict  is  without  evidence  to  support 
it."  Southern  Express  Co.  v.  Bass,  24  Ga.  App. 
742,  102  S.  B.  168. 

(a)  This  being  a  suit  by  a  shipper  against  a 
common  carrier  to  recover  damages  alleged  to 
have  been  sustained  to  goods  consisting  of  cel- 
ery and  cucumbers  while  delayed  in  transit,  and 
there  being  evidence  that  the  goods  were  of 
some  value  after  having  been  damaged,  and 
there  being  no  evidence  as  to  this  value  at  the 
time  when  the  goods  were  by  the  carrier  of- 
fered to  the  consignee,  the  verdict  is  without 
evidence  to  support  it.  Evidence  as  to  the 
selling  price  of  such  goods  on  the  day  follow- 
ing is  insufBdent  to  establish  such  value,  since 
the  goods  were  of  a  nature,  as  appeared  from 
the  evidence,  highly  perishable  and  subject  to 
rapid  deterioration  and  decline  in  value.  The 
trial  judge  therefore  erred  in  overruling  the  de- 
fendant's motion  for  a  new  triaL 

Error  from  City  CJourt  of  Savannah; 
Davis  Freeman,  Judge. 


Action  by  Dubois  Brothers  against  the 
American  Railway  Express  (}ompany.  *  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Lawton  &  Cunningham,  of  Savannah,  for 
plaintiff  in  error. 

Seabrook  &  Kennedy,  of  Savannah,  for 
defendant  in  error. 

STEPBENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILl4»  J^  concur. 


(28  Ga.  App.  21S) 
ELDER  V.  STATE.    (Nos.  13108,  13109.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(ByUahus  hy  the  Court*) 

Criminal  law  ^=s>935(l)  —  New  trial  properly 
denied  when  finding  authorized  by  evidenoe. 

The  motion  for  a  new  trial  contained  the 
usual  general  grounds  only;  the  finding  of  the 
judge,  sitting  without  the  intervention  of  a  Jury, 
was  amply  authorized  by  the  evidence,  and  the 
refusal  to  grant  a  new  trial  was  not  error. 

Error  from  City  CSourt  of  Macon;  Will 
Ounn,  Judge. 

Charlie  Elder  was  convicted  of  carrying 
a  pistol  and  pointing  a  pistol,  and  he  brings 
error.    Affirmed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr., 
both  of  Macon,  for  plaintiff  in  error. 

Roy  W.  Moore,  SoL,  of  Macon,  for  the 
State. 

BROTLES,  0.  J.    Judgment  affirmed. 

LUE^E  and  BLOODWORTH,  JJ.,  omcar. 


(28  Ga.  App.  a06) 
SMITH  V.  STATE.     (No.  12920.) 

(0>urt  of  Appeals  of  Oeorgia,  Division  No.  1. 

March  7,  1922.) 

(SyUahui  hy  the  Court.) 

Criminal  law  <@s>l092(4)— Writ  ef  error  dis- 
missed when  bill  of  exoeptions  not  tendered 
In  time. 
The  recitals  in  the  bill  of  exceptions  in 
this  case  show  that  the  motion  for  a  new  trial 
was  overmled  August  20,  1921;   the  certificate 
to  the  bill  of  exceptions  is  dated  September  1€^ 
1921,   and    the    bill  of  exceptions    shows   af- 
firmatively that  it  was  tendered  on  that  date 
to  the  judge  who  tried   the  case;    and,  this 
being  a  criminal  case  and  the  bill  of  exceptions 
having  been  tendered  more  than  20  days  from 
the  date  of  the  judgment  complained  of,  the 
writ  of  error  must  be  dismissed. 

Error  from  City  Court  of  Madison;   B.  B.. 
Lambert,  Judge. 
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Willie  Smitb  was  oonyicted  of  an  offense, 
and  he  brizxgs  error.  Writ  of  error  dis- 
missed. 

Stnbbs,   7>nke  ft  Duke,  of  liadison,   for 
plaintiff  in  error. 
A.  G.   Foster,  SoL,  of  liadison,  ft>r  the 

State. 

LUKB,  J.    Dismissed. 


B£OYLES»  O.  J.,  and  BLOODWORTH,  J. 

concur. 


(28  6a.  App.  349 
M1DDLET0N   v.   STATE.      (No.    13183.) 

•  

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Biarch  7,  1922.) 

rayUdbua  hf  the  Court.) 

Crlmisal   law  ^a»935(1)— Not   error  to  deny 
new  trial,  whea  evidonoe  tuflleieiit. 

The  defendant  was  convicted  of  the  offense 
of  simple  larceny.  His  sole  assignment  of  er- 
ror is  upon  the  ground  that  the  evidence  was 
not  sufficient  to  authorize  the  conviction. 
There  was  evidence  to  authorize  the  defend- 
ant's conviction,  the  verdict  has  the  approval  of 
the  trial  judge,  and  it  was  not  error  to  over- 
rule the  motion  for  a  new  trial. 

Error  from  Superior  Courts  Long  County; 
W.  W.  Sheppard,  Judge. 

Robert  Middleton  was  convicted  of  simple 
larceny,  and  he  brings  error.    AfBrmed. 

Darsey  &  Mills,  of  Hinesville,  for  plaintiff 
in  error. 

J.  Saxton  Daniel*  8oL  Goi.,  of  Olaxton,  for 
the  Stata 
• 

LUKB,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


C^  Ga.  App.  847) 

GATES  V.  STATE.    (No.  13177.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1022.) 

(Syllabus  hy  the  Court.) 

IstoxloatlBQ  liquors  ^=9236(19)— Evldeaco  In- 
sufRoiont  to  sastala  oonvlotion  for  manufao- 
tare. 

The  defendant  was  convicted  of  the  unlaw- 
ful manufacture  of  liquor.  His  conviction  was 
dependent  upon  the  circumstance  that  he  was 
present  with  several  other  men  at  a  still  which 
was  in  operation.  At  that  time  he  stated  to 
the  officer  who  discovered  the  still  that  he  had 
no  connection  with  it,  that  he  was  present 
merely  because  he  saw  the  smoke  rising,  and 
thought  the  woods  were  on  fire  and  went  to  see 
about  it  The  other  persona  present  at  the 
stm  testified  positively  that  he  had  no  owner- 


ship in  the  still  and  no  connection  with  it,  and 
that  he  walked  to  where  it  was  in  operation 
some  time  after  they  had  begun  to  operate  the 
still.  The  testimony  is  not  sufficient  to  author- 
ize this  defendant's  conviction  of  participating 
in  the  unlawful  manufacture  of  liquor  as  al- 
leged in  the  indictment  It  was  error  to  over- 
rule the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Walker  Coun- 
ty ;  Moses  Wright,  Judge. 

Dorsey  Cates  was  convicted  of  the  unlaw- 
ful manufacture  of  liquor,  and  he  brings  er- 
ror.   Reversed. 

Henry  &  Jackson,  of  La  Fayette,  for  plain- 
tiff in  error. 

B.  S.  Taylor,  SoL  Gen.,  of  SummeryiUe^ 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLBSt  C.  J.,  and  BLOODWORTH,  J., 

concur. 


(28  Ga.  App.  337) 
HOLLAND    V.    HILL.      (No.    13122.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

^  (SyUaJHiB  hy  the  Court.) 

1.  Contracts  ^=b>92— Eatlre  loss  of  msatal  ca- 
pacity necessary  to  avoid. 

"To  avoid  a  contract  on  account  of  mental 
incapacity,  there  must  be  an  entire  loss  of 
understanding." 

2.  Bills  and  notes  ^=s>537(6)— Vsnilct  proper- 
ly directed  In  action  by  bona  flde  holder. 

The  court  properly  directed  a  verdict  for 
the  plaintiff. 

(Additionia  Byllabus  by  Editorial  Staff,) 

3.  Evidence  ^=»535— Opinion  as  to  mental  osn- 
ditlon  properly  exdnded  for  want  of  show- 
ing that  witness  was  expert 

Testimony  that  for  several  years  defend- 
ant had  not  been  in  condition  mentally  to 
make  a  contract  was  properly  ezduded  in  ab- 
sence of  showing  that  witness  was  an  ex- 
pert, or  knew  what  degree  of  mentality  defend- 
ant possessed  or  what  degree  was  necessary. 

Error  from  Superior  Court,  Banks  Coun- 
ty; Blanton  Fortson,  Judge. 

Action  by  J.  C.  Hill  against  Ella  Holland. 
Judgment  for  plaintilT,  and  defendant  brings 
error.    Affirmed. 

W.  W.  Start,  of  Ck>mmerce,  for  plaintiff 
in  error. 

Oscar  Brown,  of  Lula,  and  8.  R.  JoUy,  of 
Homer,  for  defendant  in  error. 

BLOODWORTH,  J.  John  C.  HiU,  trans- 
feree, sued  Ella  Holland  <m  a  mortgage  note 
for  1600,  given  to  the  original  payees  and 
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transferorg  for  services  rendered  by  tliem 
as  attorneys  at  law.  The  plaintiff  alleged 
that  he  was  a  bona  fide  holder  for  value. 
Defendant  filed  a  plea  denying  liability,  and 
denying  that  the  plaintiff  was  ''a  bona  fide 
purchaser  of  said  note  without  notice."  Up- 
on the  trial  the  plaintiff  proved  his  case  as 
alleged,  and  the  defendant  testified  that  the 
attorneys  to  whom  the  note  was  originally 
given  told  her  that  their  fee  would  be  about 
$8  or  $10,  and  that  she  had  no  recollection 
of  giving  the  note,  and  that  her  mind  was 
defective  at  times.  After  the  introduction  of 
all  the  evidence  the  Judge  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for. 
The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  to  the  Judg- 
ment overruling  the  motion  the  defendant 
excepted. 

[1,3]  1.  In  the  first  special  ground  of  the 
motion  for  a  new  trial  it  is  alleged  that  the 
court  erred  'in  refusing  to  allow  a  witness, 
Pat  Hardy,  to  testify  that— 

"For  four  or  five  years  this  woman  (defend- 
ant) has  not  been  in  a  condition  mentally  that 
she  could  make  a  contract." 

The  court  did  not  err  in  refusing  to  allow 
this  witness  to  testify  that  the  defendant 
had  been  in  such  condition  mentally  that  she 
could  not  make  a  contract  This  would  be  a 
conclusion  of  the  witness,  and  there  is  noth- 
ing in  the  record  to  show  that  he  was  an  ex- 
pert, or  knew  what  degree  of  mentality  the 
defendant  possessed,  or  knew  what  degree  of 
mentality  was  necessary  for  the  making  of  a 
contract.  Furthermore,  the  testimony  fails 
to  show  that  defendant's  understanding  and 
reason  were  entirely  gone  at  the  time  she 
signed  the  note.  In  Bond  v.  First  National 
Bank,  19  Ga.  App.  817  (1,  la),  92  S.  B.  285, 
it  is  held: 

**To  avoid  a  contract  on  account  of  thental 
incapacity,  there  must  be  an  entire  loss  of 
understanding.  Frizzell  v.  Reed,  77  Ga.  724; 
Maddox  v.  Simmons,  31  Ga.  512,  527;  Nance 
V,  Stockburger,  111  Ga.  821,  36  S.  B.  100; 
De  Nieff  v.  Howell,  138  Ga.  248,  75  S.  B.  202. 
One  who  has  not  strength  of  mind  and  reason 
equal  to  a  clear  and  full  understanding  of  his 
act  in  making  a  contract  is  one  who  is  af- 
flicted with  an  entire  loss  of  understanding. 
Barlow  v.  Strange,  120  Ga.  1015, 1018,  48  S.  B. 
344." 

[2]  2.  There  is  no  merit  In  the  ground  of 
the  motion  for  a  new  trial  that — 

The  court  erred  "in  directing  a  verdict  for 
the  plaintiff  in  said  case,  because  there  were,  as 
claimed  by  the  movant,  enough  facts  and  cir- 
cumstances in  the  case  to  require  the  jury  to 
pass  on  and  say  whether  or  not  the  plaintiff 
was  a  bona  fide  innocent  holder  of  said  note 
before  due  and  for  value,  and  that  it  was  error 
,  for  the  court  not  to  leave  that  question  to 
the  jury,  as  well  as  whether  or  not  the  note 
Hued  on  was   an  illegal  contract,   as  well  as 


whether  or  not  defendant  evar  agreed  t»  Mgn 
any  snch  contract  or  note.' 


f9 


The  record  shows  that  the  plaintiff  receiv- 
ed the  note  before  it  was  due,  and  without 
notice  of  any  defect  or  defense,  and  there 
was  no  proof  of  non  est  factum,  gambling, 
or  inunoral  and  illegal  consideration,  or 
fraud  in  its  procurement  Civil  Code  1910, 
14286. 

Under  the  evidence  as  shown  by  the  re(^- 
ord,  the  verdict  for  the  plaintiff  was  demand- 
ed, and  the  court  did  not  err  in  directing  a 
verdict  in.  his  favor,  and  in  overruling  the 
motion  for  a  new  triaL 

Judgment  afllrmed. 

BEOYIiESt  a  J^  and  hVKB,  J^  oonciuc. 


(28  Ga.  App.  85S) 
MORGAN   V.   STATE.     (No.    13115.) 

(Goort  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1922.) 

f Syllabus  5y  the  0<mri.) 

1.  Criminal  law  ^=>200( 4) —Convict lea  for 
manufaotnring  liquor  will  not  bar  proseoatlon 
for  possessing  liquor. 

Under  some  circumstances  a  person  could 
be  guilty  of  manufacturing  intoxicating  liquors 
without  baying  the  liquors  in  his  possession  or 
control.  It  follows  that,  upon  the  trial  of  one 
charged  with  possessing  intozicatmg  liquors, 
a  plea  of  autrefois  convict,  setting  up  that  a 
few  days  before  the  call  of  the  case,  and  during 
"the  present  term  of  this  court,"  the  accused 
had  been  convicted  of  the  offense  of  manufac- 
turing intoxicating  liquors,  and  that  the  court 
had  jurisdiction  of  the  crime  and  of  the  per- 
son, and  that  the  charge  against  him  of  man- 
ufacturing intoxicating  liquors,  upon  which  he 
had  been  convicted,  and  the  present  charge  of 
possessing  such  liquors,  are  based  upon  the 
same  facts  and  grew  out  of  one  and  the  same 
transaction,  and  that  the  lesser  offense  of  pos- 
sessing intoxicating  liquors  was  merged  into  the 
greater  offense  of  manufacturing  such  liquors, 
is  insufficient  in  law,  and  is  not  a  good  plea  of 
autrefois  convict 

2.  Criminal  law  «=s>547(2)— Defendanrs  state- 
ment In  related  case  properly  admitted. 

It  was  not  error  for  the  court  to  admit  in 
evidence  upon  the  trial  of  this  case  the  de- 
fendant's statement  made  to  the  jury  in  his 
trial  in  a  previous  case  where  he  was  charged 
with  manufacturing  whisky,  the  statement  be- 
ing read  by  the  official  stenographer  of  the 
court  from  his  notes  and  without  being  sworn* 
This  evidence  was  relevant,  and  was  not  inad- 
missible for  any  reason  assigned.  The  prop- 
er construction  of  the  ground  of  the  motion  for 
a  new  trial  which  complains  of  the  admission 
of  this  evidence  shows  that  it  (the  statement 
of  the  defendant)  was  objected  to  because  it 
was  not  sworn  testimony,  but  that  no  objection 
was  made  on  the  ground  that  the  stenographer 
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himself  wai  not  fwom  before  he  read  the  state- 
ment to  the  Jurj. 

3.  Charge  not  erroaooae. 

The  ezeerpt  from  the  charge  of  the  coart, 
complained  of  in  the  motion  for  a  new  trial, 
was  not  error  for  any  reason  assigned. 

4.  Crinlaal  law  ^s»935(  I )— Denial  of  new  trial 
not  error  when  evidence  euffloient. 

The  evidence  amply  authorized  the  convic- 
tion of  the  accusedi  and  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Bullocb  Coun- 
ty;  H.  B.  Strange,  Judge. 

Alexander  Morgan  was  convicted  of  pos- 
sessing intoxicating  liquors,  and  he  brings  er- 
ror.   Affirmed. 

W.  F.  Slater,  of  Eldora,  and  Francis  B. 

Hunter,  of  Statesboro,  for  plaintiff  in  error. 

A.  S.  Anderson,  of  Mlllen,  for  the  State. 

BROYLES,  C.  J.  The  defendant  was  in- 
dicted for  possessing  intoxicating  liquors. 
Upon  the  call  of  the  case,  and  before  plead- 
ing or  arraignment,  he  filed  a  plea  of  former 
jeoiKirdy,  in  which  he  alleged,  in  effect,  that 
on  August  17,  1921,  and  during  "the  present 
term  of  this  court,"  he  was  tried  and  convict- 
ed of  manufacturing  the  same  liquors  which 
he  is  now  charged  with  illegally  possessing, 
and  that  both  of  the  alleged  offenses  grew 
out  of  one  and  the  same  transaction,  and 
that  the  lesser  offense  of  possessing  intox- 
icating liquors  was  merged  into  the  greater 
offense  of  manufacturing  them.  Upon  motion 
of  the  state  this  plea  was  stricken  as  being 
insufficient  In  law. 

£1]  1.  The  question  first  ruled  upon  is 
whether  a  person  can  be  lawfully  convicted 
of  manufacturing  intoxicating  liquors,  and 
subsequently  be  prosecuted  for  controlling  or 
possessing  the  same  liquors?  This  question, 
so  far  as  we  have  been  able  to  ascertain, 
has  never  been  directly  passed  upon  in  any 
Judicatory.  However,  the  Supreme  Court,  in 
BeU  V.  State,  103  Ga.  397,  30  S.  R  294,  eS 
Am.  St.  Rep.  10!^,  cited  and  relied  upon  by 
counsel  for  the  plaintiff  in  error,  made  cer- 
tain broad  and  general  .rulings  which  we 
think  are  in  principle  controlling  upon  the 
question.  It  was  there  held,  in  effect,  that 
where  one  had  been  convicted  of  an  offense 
he  could  lawfully  be  prosecuted  for  another 
offense,  if  neither  of  them  was  a  necessary 
rtonent  in  and  an  essential  part  of  the  otb- 
er,  or.  In  other  words,  if  either  offense  could 
be  committed  without  perpetrating  the  other. 
And,  in  our  opinion,  this  is  the  true  criterion 
by  which  this  question  should  be  adjudicat- 
ed. This  is  also  the  view  taken  of  the  ques- 
tion by  counsel  for  the  plaintiff  in  error,  and 
they  plant  their  case  squarely  upon  the  con- 
tention that  it  is  impossible  for  a  person  to 
physically  manufacture  intoxicating  liquors 


without  having  the  Uquors  in  Us  possession. 
A  little  reflection  wiU  refute  this  contention. 
Under  the  laws  of  this  state,  any  person  who 
is  present  at  a  distillery,  aiding  and  assisting 
another  in  making  whislcy,  is  himself  guilty 
of  manufacturing  whisky,  although  he  may 
have  no  interest  whatever  in  the  distillery 
or  the  whisky,  and  may  have  no  possession 
or  control  of  the  whisky.  As  an  iUustration, 
suppose  A.,  the  owner  of  a  distillery,  and  of 
all  the  com,  meal,  mash,  etc.,  from  which 
the  whisky  is  made,  gives  B.  $2  a  day  to  cut 
wood  at  the  distillery  and  to  keep  up  the 
fire  in  the  still  while  the  whisky  making 
is  going  on,  and  suppose  further  that  A.  is 
present  at  the  distiUery  at  all  times  while 
B.  is  there,  and  that  A.  at  all  times  has  the 
exclusive  custody,  possession,  and  control  of 
the  whisky  and  the  Ingrediaits  from  which 
it  is  made,  B.  never  touching  the  ingredients 
or  the  whisky,  and  having  no  interest  what- 
ever in  them,  and  doing  no  work  except  to 
cut  wood  and  keep  up  the  fire.  It  is  dear 
that,  while  B.  would  be  guilty  of  manufac- 
turing whisky,  he  would  not  be  guilty  of 
having  the  whisky  in  his  possession  or  con- 
troL 

It  follows  that  the  plea  of  autrefois  con- 
vict in  the  instant  case,  which  in  effect  mere- 
ly  alleged  that  a  person  could  not  be  guilty 
of  manufacturing  whisky  without  also  being 
guilty  of  possessing  the  whisky,  \«as  proper- 
ly stricken  as  being  insufficient  in  law. 

[2-4]  2.  The  other  rulings  stated  in  the 
headnotes  do  not  require  elaboration. 

Judgment  affirmed. 

LUKE  and  BLOOD  WORTH,  J  J.,  concur. 


(28  Oa.  App.  298) 
BURKHALTER  v.  WATERS.     (No.   12835.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Mardi  7,  1922.) 

(Syllabus  ly  ike  Court,) 

Executors  aad  adrolalstralors  ^=920(5)— Ap- 
plioatloR  for  adffllnlstratlou  not  showing  ap- 
pllaaat's  rlflht  to  administer  dismissed. 

*'An  application  for  letters  of  administra- 
tion which  fails  to  allege  that  the  applicant  is  an 
heir  at  law  of  the  decedent,  or  a  creditor  of 
the  estate,  or  any  other  reason  which,  under  the 
law,  would  entitle  the  applicant  to  the  adminia- 
tration,  should  be  dismissed  upon  motion  made 
on  that  ground  by  caveators  appearing  at  the 
hearing  who  are  heirs  at  law  of  the  decedent.*' 
Towner  v.  Griffin,  115  Ga.  966^  42  8.  B.  202. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   H.  B.  Strange,  Judige. 

Application  by  Mrs.  John  Burkhalter  for 
letters  of  administration  on  the  estate  of 
Mrs.  Libble  Waters,  to  which  W.  W.  Waters 
filed  a  caveat    Judgment  denying  tbo  petl- 
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tion,  and  the  petitioner  brings  error.    Af- 
firmed* « 

Mr&  Burkhalter  applied  for  letters  of  ad- 
ministration on  the  estate  of  Mrs.  libble 
Waters,  alleging  that  she  was  the  mother  of 
the  decedent.  W.  W.  Waters  filed  a  caveat, 
alleging  that  administration  was  not  neces- 
sary, for  the  reason  that  the  decedent  left 
no  debts,  and  left  as  her  two  heirs  at  law  the 
caveator,  who  was  her  husband,  and  a  minor 
child,  and  that  the  caveator  had  taken  out 
letters  of  guardianship  of  the  person  and 
property  of  the  child,  and,  as  such  guardian, 
had  taken  possession  of  the  property  of  the 
child,  and  that  administration  on  the  estate 
would  cause  unnecessary  expense,  and  fur- 
ther alleging  that,  if  the  court  decided  to 
appoint  an  administrator  of  the  estate,  the 
caveator,  and  not  Mrs.  Burkhalter,  was  en- 
titled to  be  appointed.  Upon  a  hearing  be- 
fore the  ordinary  the  petition  for  administra- 
tion was  denied.  An  appeal  was  taken  to  the 
superior  court,  and  on  the  trial  there  the 
presiding  Judge,  after  all  the  evidence  was 
In,  made  the  following  announcement: 

''It  appearing  to  the  court  that  the  applicant 
for  letters  of  administration  is  the  mother 
of  the  deceased,  and  it  appearing  further  that 
the  deceased  left  a  husband  who  now  survives 
her,  and  one  child,  and  it  appearing  that  there 
are  no  debts  owing  by  the  estate  of  the  deceas- 
ed, and  it  further  appearing  that  the  appli- 
cant is  neither  an  heir  nor  a  creditor  of  said 
estate,  the  court  is  of  the  opinion  that  the 
applicant  has  no  legal  rights  whatever  to  let- 
ters of  administration  upon  this  estate;  and  it 
further  appearing  that  the  entire  estate  has 
been  turned  over  to  the  husband  of  the  deceased 
as  an  heir  and  as  guardian  for  his  minor  child, 
and  that  there  is  no  necessity  for  his  admin- 
istration upon  this  estate,  the  court  denies  the 
application  for  administration,  and  directs 
that  a  verdict  be  returned  in  favor  of  the  ca- 
veator," 

The  Jury  returned  a  verdict  "In  favor  of 
the  caveat,  and  that  there  be  no  administra- 
tion granted."  A  judgment  was  entered  upon 
this  finding,  and  Mrs.  Burkhalter  brought 
the  case  here  for  review. 

A.  S.  Way,  of  ReidsvUle,  for  plaintiff  in 
error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  This  case  Is  controlled  by  the 
ruling  in  Towner  y.  Griffin,  115  Oa.  965,  42 
S.  E.  262.  In  that  case  Mr.  Justce  Ck>bb 
said: 

'*The  Code  provides  that  every  application 
made  to  the  ordinary  for  the  granting  of  any 
order  shall  be  by  petition  in  writing,  stating 
the  ground  of  such  application  and  the  order 
sought  Civil  Code  [1895]  S  4254.  It  is  also 
provided  that  all  objections  or  caveats  to  an 
order  sought  shall  be  in  writing,  setting  forth 


the  grounds  of  such  caveat.  Civil  Code  [1895] 
S  4256.  It  has  been  held  that  a  caveat  to  an  ap- 
plication for  letters  of  administration  should 
show  that  the  caveator  is  interested  in  the 
estate,  either  as  a  creditor  of  the  estate  or  an 
heir  at  law  of  the  decedent.  Williams  v.  Wil- 
liams, 118  Ga.  1006,  and  case  cited.  The  rea- 
son for  this  rule  is  that  a  mere  interloper 
should  not  be  allowed  to  interfere  where  a 
proper  application  has  been  made  for  letters 
of  administration  upon  the  estate.  A  person 
who  is  not  concerned  in  any  way  in  the  ques- 
tion should,  of  course,  not  be  heard  before  the 
court.  While  there  is  no  ruling  to  the  effect 
that  an  application  for  letters  of  administra-' 
tion  must  show  that  the  apidicant  is  an  heir 
at  law  or 'a  creditor  or  for  some  other  reason 
entitled  to  the  administration,  it  would  seem 
that  the  principle  at  the  foundation  of  the 
ruling  above  referred  to  would  apply  in  such 
a  case.  Except  in  those  cases  where  the  law 
authorises  the  county  administrator  or  the 
clerk  of  the  superior  court  to  be  appointed 
administrator  upon  an  estate,  the  law  does 
not  recognize  the  right  of  any  one  to  be  ap- 
pointed administrator,  unless  he  is  an  heir 
at  law  of  the  decedent,  or  a  creditor  of  the 
estate,  or  otherwise  interested  therein  as  leg- 
atee or  devisee,  or  has  been  selected  by  a 
majority  of  the  heirs  at  law  as  administrator, 
or  has  been  associated  as  coadministrator  with 
one  who  is  entitled  to  the  administration  for 
some  one  or  more  of  the  reasons  just  referred 
to.  Civn  (3ode  [1895]  |  8367.  No  other  per- 
son than  those  just  referred  to  is  entitled  to  be 
appointed  administrator;  and  It  would  seem 
that  no  other  person  should  be  allowed  to  file 
an  application  for  letters  of  administration, 
and  thus  involve  the  estate  and  those  interest- 
ed therein  in  the  expense  necessary  to  deter- 
mine whether  an  administration  is  necessary 
or  to  defeat  the  application  of  a  mere  inter- 
meddler.  If  the  heirs  and  creditors  and  all 
other  persons  interested  in  the  estate  are 
satified  to  allow  the  same  to  go  unrepresented, 
it  is  no  concern  of  one  who  has  no  interest 
whatever  in  the  estate.  In  the  present  case 
the  application  does  not  allege  that  the  appli- 
cant has  any  interest  whatever  in  his  ovni 
right  in  the  estate,  or  that  he  represents  either 
as  next  friend  or  otherwise,  any  one  who  is 
interested  in  the  estate.  He  does  not  show 
upon  the  face  of  his  application  that  he  has 
any  right  to  bring  before  the  court  the  ques- 
tion as  to  whether  administration  should  be 
had  upon  the  estate.  The  section  of  the  (3ode 
which  requires  that  every  application  made 
to  the  ordinary  must  state  'the  ground  of  such 
application,'  when  applied  to  a  petition  for 
letters  of  administration,  means  that  the  ap- 
plicant must  show  in  his  application  that  he 
has  such  an  interest  in  the  estate,  either  in 
his  own  right  or  as  the  representative  of  some 
other  person,  as  would  authorize  him  to  bring 
the  estate  before  the  court  in  order  that  it 
might  determine  whether  there  should  be  rep- 
resentation thereon." 

Judgment  affirmed. 

BROYLBS.  a  J^  and  LUKE»  J^  concur. 


Ga.) 


(28  Om.  App.  80Q) 

CITY  OF  DAWSON  et  al.  v.  MoGILL. 

(No.  12860.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  1. 

March  7,  1922.) 

(8vUahu9  hf  ih«  Cowrt,) 

I.  Ovomillno  of  dttoiarrert  aot  error. 

The  court  did  not  err  in  OTerruling  the  de- 
murrers to  the  petition. 

Z  Munlolpal  eorporatlont  «=s>788(2),  791(2), 
817(1)— No  recovery  aaainst  coatractor  with- 
out proof  that  plaaks  were  placed  by  him 
over  exeavattoa  and  were  liieeoure;  dty  not 
liable  vnless  It  had  notice  of  presenoe  of  Ineo- 
cnro  planks;    facts  insufllcient  to  show  city 
officials  nlobt  have  known  of  Insecure  planks. 
Under  the  eyidence  the  plaintiff  was  not  en- 
titled to  a  verdict  against  either  of  the  def  end- 
anta. 

3.  Other  grovnds  not  considered. 

As  a  new  trial  must  result  from  the  ruling 
in  the  immediately  preceding  paragraph,  it  is 
unnecessary  to  consider  other  grounds  of  the 
motion  for  a  new  trial. 

Error  from  Cnty  Court  of  Dawson;  M.  O. 
Edwards,  Judge. 

Action  by  Edna  McQill  against  the  City 
of  Dawson  and  others.  Judgment  for  plain- 
tiflr,  and  defendants  bring  error.    Reversed. 

W.  H.  Gurr  and  R.  R.  Marlin,  both  of 
Dawson,  and  Pottle  &  ETofknayer,  of  Albany, 
for  idaintiffs  in  error. 

Parks  &  Parks,  of  Dawson,  for  defendant 
in  error. 


BLOODWORTH,  J.  [1-3]  We  need  to 
elaborate  only  the  second  headnote.  The 
petition,  among  other  things,  alleges  that — 

rrhe  city  of  Dawson,  in  April,  1920,  through 
the  dty  council  of  Dawson,  awarded  to  the  said 
Pittman  Construction  Company  a  contract  to 
srade  and  pave  certain  streets  in  Dawson.  By 
the  authority  granted  and  direction  given  to 
it  by  the  said  city  of  Dawson,  through  the  city 
eonndl  aforesaid,  the  Pittman  Construction 
Company  was  empowered  and  autiiorized  to 
make  excavations,  to  remove  and  reset  curb- 
ings,  to  eliminate  any  obstructions  to  the  work 
of  grading,  paving,  and  setting  curbings  that 
might  be  necessary,  to  close  streets  or  ways  to 
traiSIc,  and  to  do  any  and  idl  other  works  of 
construction  or  demolition  for  the  expeditious 
and  successful  carrying  on  of  the  operations 
aforesaid.  During  the  entire  period  of  such 
operations,  including  the  14th  day  of  Septem- 
ber, 1920,  a  dvil  engineer  employed  by  the  dty 
of  Dawson  overlooked  the  work  of  the  said 
Pittman  Construction  (Company,  with  full  pow- 
er and  authority  vested  in  him  to  reject  any 
unsafe  or  unsatisfactory  construction  or  work 
incident  te  the  carrying  out  of  its  contract  by 
the  said  Pittman  Construction  Company.   *   *   • 

''On  the  14th  day  of  September,  1920,  while 
engaged  in  the  paving  operations  aforesaid, 
the  said  Pittman  Construction  Company  re- 
moved a  cross-bridge  at  the  intersection  of  Lee 
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and  Stonewall  streets,  said  bridge  being  over 
a  ditch  at  the  edge  of  and  contiguous  to  the 
curbing  at  the  east  end  of  the  sidewalk  on  the 
north  side  of  Lee  street  in  f^ont  of  the  building 
known  as  Kennedy's  warehouse  building.  A 
broad  stream  of  water  was  turned  into  the  curb 
ditch  by  the  said  construction  company  on  the 
north  side  of  Lee  street,  and  ran  thence  down 
the  west  side  of  Stonewall  street  along  and  be- 
yond and  on  either  side  of  where  the  said  cross- 
ing bridge  had  been  removed.  Several  planks 
were  placed  across  said  ditch  by  the  said  con- 
struction company,  or  with  its  knowledge  and 
consent  and  approval,  where  said  bridge  had 
been.  These  planks  were  about  4  feet  in 
length  and  of  the  aggregate  breadth  of  about 
12  inches,  one  end  of  each  being  placed  upon 
the  curbing  at  the  end  of  the  sidewalk  and  the 
other  upon  the  ground  in  the  street,  the  same 
sloping  at  an  angle  of  about  25  degrees.  The 
same  were  not  securely  fixed  in  place,  the  ends 
resting  upon  the  sidewalk  curbing  unevenly. 
This  defect  was  not  observable  to  petitioner 
or  other  pedestrians,  but  they  apparentiy  pre- 
sented a  safe  and  satisfactory  means  and  ways 
of  crossing.    ♦    ♦    • 

"About  dark  on  the  evening  of  the  said  14th 
day  of  September,  1920,  while  returning  to 
her  home  on  Lee  street  from  her  work  and  pro- 
ceeding along  the  sidewalk  on  the  north  side 
of  said  Lee  street,  petitioner  proceeded  to  use 
the  planks  placed  as  aforesaid  for  the  purpose 
of  crossing  at  the  regular  crossing  place  from 
Lee  street  across  said  ditch  and  Stonewall 
street,  and  upon  her  stepping  upon  one  of  these 
planks  it  suddenly  turned  to  one  side  and  predp- 
itated  her  into  the  ditch.  At  the  time  when 
petitioner  attempted  to  make  use  of  the  said 
crossing  and  at  no  time  prior  thereto  was  the 
said  sidewalk  or  crossing  dosed .  to  pedes- 
trians, nor  were  there  any  lights,  ropes,  and 
other  signals  to  indicate  that  the  sidewalk  or 
the  means  of  crossing  provided  as  aforesaid 
should  not  be  used  or  was  safe  and  trustworthy. 
On  the  contrary,  the  said  sidewalk  had  been 
continuously  open  to  pedestrians  during  the 
whole  of  said  day,  and  the  planks  placed  as 
aforesaid  bad  been  in  general  use  by  the  public 
during  the  whole  of  said  afternoon,  and  said 
crossing  of  planks  presented  an  open  invitation 
to  petitioner  and  pedestrians  generally  for  its 
use.  Petitioner  further  shows  that  there  was 
no  other  place  of  crossing  in  the  immediate  lo- 
cality except  at  the  place  where  she  attempted 
to  cross,  as  a  broad  stream  of  water  stood 
next  to  the  curbing  on  both  Lee  and  Stonewall 
streets,  and  there  was  no  other  passageway 
over  the  same.    ♦    •    ♦ 

"As  a  result  of  the  defective  condition  of  said 
crossing  as  aforesaid,  petitioner,  without  fault 
on  her  part,  was  thrown  violentiy  to  the  ground, 
and  sustained  a  severe  strain  and  laceration  of 
her  right  ankle.** 


(a)  Before  tiie  Pittman  Construction  Com- 
pany could  be  held  liable  for  the  injury  to 
the  plaintiff,  it  would  be  necessary  to  prove 
the  allegation  in  the  petition  that  "several 
planks  were  placed  across  said  ditch  by 
the  said  construction  company,  or  with  its 
knowledge  and  consent  and  approval,  where 
said  bridge  had  been,"  and  that  "the  same 
were  not  securely  fixed  in  i^ce.'*    The  evi- 
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dence  fallB  to  sapport  ttiese  aUegations,  and 
a  verdict  against  the  construction  company 
was  unauthorized. 

(b)  The  city  of  Dawson  could  not  be  held 
liable  for  the  damage  to  the  plaintiff  result- 
ing from  the  planks  being  placed  across  the 
ditch,  unless  the  evidence  showed  that  the 
city  had  actual  knowledge  that  they  were 
there  and  were  not  securely  placed,  or  unless 
the  facts  were  such  as  to  charge  the  city 
^ith  such  knowledge.  The  record  shows 
that  the  dty  authorities  had  no  actual 
knowledge  of  the  presence  of  the  planks; 
and,  as  the  evidence  showed  that  they  had 
been  placed  across  the  ditch  only  a  few 
hours  previous  to  the  injury  of  the  plain- 
tiff, under  the  ruling  in  Mayor  and  Council 
of  Jackson  v.  3oone,  93  Ga.  662  (3),  20  S. 
£1.  46,  this  was  not  sufficient  to  show  that, 
in  the  exercise  of  ordinary  care,  the  city 
officials  might  have  ascertained  the  presence 
of  the  planks,  and  that  they  were  not  secure- 
ly fixed  in  place,  the  plaintiff  was  not  en- 
titled to  a  verdict  against  the  municipality. 

Judgment  reversed. 

.    BROTLES,  a  J.,  and  lAJKE,  J^  ooncnr. 


(28  Ga.  App.  818) 

EVANS  V.  SMITH.     (No.  13070.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922,) 

(SyUabui  tp  the  Court,) 

I.  Attachment  ^s>276  —  Dedaratloii  proceeds 
as  at  oommon  law  notwithstanding  dismissal 
of  attachment. 

A  declaration  filed  upon  an  attachment  will 
proceed  as  at  common  law,  although  the  attach- 
ment itself  and  the  levy  made  thereunder  be 
dismissed.  See  Busby  v.  Elliott^  22  Ga.  App. 
392,  95  S.  B.  1014. 

Z  Trial  «=s>l39( I)— Verdict  properly  directed 
when  demanded  hy  evidence. 

The  evidence  demanded  a  verdict  for  the 
plaintiff,  and  it  was  not  error  for  the  court  to 
direct  the  jury  to  find  such  a  verdict  The  sev- 
eral assignments  of  error  are  without  merit. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  Hi.  B.  Smith  against  B.  L.  Evans. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jamea  Maddox,  of  Borne,  for  plaintiff  in 
error. 

Willingham,  Wright  ft  CovingtoSt  of  Borne, 
for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BBOTLES,  O.  J.,  and  BLOOD WOBTH,  J., 

concur. 


(28  Qm,  App.  294) 

MELDRIM    V.    PEOPLE'S    BANK    OF    SA- 
VANNAH.    <No.    12737.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(ByUahus  hy  the  Oouri,) 

1.  Overmllng  of  demvrrer  not  error. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  petition. 

(Additional  Syllahus  hy  Editorial  Staff,) 

2.  Bills  and  notes  ^=9462(1)— Pet Itlen  ty  bona 
tide  holder  against  Indorser  held  sufficient. 

In  view  of  Civ.  Code  1910,  §§  8541,  3553, 
and  3559,  relative  to  sureties,  the  petition  in 
an  action  against  an  indorser  alleging  that  pe- 
titioner was  the  owner  and  holder  of  the  notes 
sued  on  in  due  coarse,  hona  fide  and  for  value, 
held  to  state  a  cause  of  action,  and  not  demur- 
rahle  for  failure  to  allege  defendant's  relation- 
ship to  the  notes  and  to  Uie  other  parties  to 
the  notes. 

Ehror  from  City  Court  of  Savannah;  Da- 
vis Freemaii,  Judge. 

Action  by  the  People^s  Bank  of  Savannah 
against  L.  K.  Meldrim.  Judgment  for  plain- 
tifT,  and  defendant  brings  error.    AfBlrmed. 

H.  P.  Cobb,  of  Savannaht  for  plaintiff  in 
error. 

Karl  M.  Fleetwood  and  Wnu  M.  Farr,  both 
of  Savannah,  for  defendant  in  error. 

BLOOD  WOBTH,  J.  [1,2]  The  People's 
Bank  of  Savannah  sued  L.  E.  Meldrim  on 
two  promissory  notes,  both  payable  to  Sa- 
vannah Collection  Agency,  both  signed  by 
John  Hardy  Purvis,  and  both  indorsed  by 
him  and  by  L.  K.  Meldrim,  the  defendant. 
It  was  alleged  that  petitioner  was  the  own- 
er and  holder  of  the  notes  "in  due  course, 
bona  fide,  and  for  value,**  and  that  "said 
notes  were  duly  and  legally  protested  for 
nonpayment,  and  the  defendant  notified 
thereof."  The  defendant  filed  a  demurrer 
as  follows: 

"First  Defendant  demurs  generally  to  said 
petition,  because  no  cause  of  action  is  set  out 
against  him  therein.  Second.  Defendant  de- 
murs specially  to  the  second  paragraph  of  said 
petition,  because  the  alleged  obligation  of  this 
defendant  and  his  actual  relationship  in  regard 
to  the  notes  is  not  stated.  Third.  Defendant 
demurs  to  the  third  paragraph,  because  it  is 
not  stated  at  or  in  what  manner  the  petitioner 
became  the  owner  and  the  holder  of  said  notes, 
nor  at  what  time  petitioner  acquired  such  own-. 
ership.  Fourth.  Defendant  demurs  specially 
to  the  entire  petition*  because  the  relationship 
of  the  petitioner  to  the  other  parties  whose 
names  appear  on  the  note  is  not  disdosed*  nor 
is  there  any  allegation  as  to  whether  or  not 
either  or  any  of  said  parties  have  paid  or  sat- 
isfied said  note,  or  have  been  released  of  their 
obligation  thereon." 
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There  is  no  merit  in,  any  of  the  grounds 
of  the  demurrer  to  the  petition,  and  it  was 
properly  overruled.  See,  in  this  connection, 
sections  3541,  3553,  and  3559  of  the  Civil 
Code  of  1910;  McMillan  v.  Heard  National 
Bank,  19  Ga.  App.  151  (2),  91  8.  E.  235; 
Crawford  v.  Citizens'  &  Southern  Bank,  20 
Ga.  App.  579(1),  93  S.  B.  173;  Jolmson  v. 
Georgte  Fertilizer  ft  Oil  Co^  21  Ga.  App.  530 
(3),  94  S.  B.  850. 

Judgment  affirmed. 

BROTIiES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  308) 

HEWLETT  V.  8TATE.     (No.   1 21167.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Biarch  7,  1922.) 

/SyUaJnu  5y  the  Court.) 

Criminal  law  ^=9935(1)— New  trial   property 
denied  when  evldonoe  sustains  allegations. 

The  defendant  was  convicted  of  the  offense 
of  larceny  after  trust.  The  jury  credited  the 
evidence  of  the  state,  which  substantiated  the 
allegations  of  the  indictment.  The  verdict  has 
the  spproval  of  the  trial  judge.  The  several 
special  grounds  of  the  motion  for  a  new  trial 
are  without  such  merit  as  to  require  a  new 
trial.  It  was  not  error  to  overrule  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Chatham 
County ;  P.  W.  Meldrim,  Judge. 

W.  R.  Hewlett  was  convicted  of  larceny 
after  trust,  and  he  brings  error.    Afitaned. 

SamL  A.  Cann  and  Leo  A,  Morrisey,  both 
of  Savannah,  for  plaintiff  in  error. 

Walter  O.  Hartridge,  Sol.  Gen.,  of  Savan- 
nah, for  the  State. 

LUKB,  J.    Judgment  affirmed. 

BHOTLES,  a  J.,  and  BLOODWOBTH,  J., 
concur. 


(28  Ga.  App.  827) 

BANKENDORF  v.  SEVELOVITZ. 
(No.  13098.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(ByUabu9  ly  the  Court.) 

Sales  ^=»4I— Boyer  held  entitled  to  return  of 
money  where  stones  sold  as  diamonds  were 
sot  diamonds. 

The  verdict  in  this  case  was  not  authorized 
by  the  evidence,  and,  for  this  reason,  it  was 
error  to  overrule  the  motion  for  a  new  trial. 

Error   ftom   City    Court   of   La   Grange; 
I>uke  Davis,  Judge. 
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Action  by  S.  C.  Bankendorf  against  Q.  C 
Sevelovitz.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

A.  H.  Thompson,  of  La  Grange,  for  plain- 
tiff in  error. 

M.  U.  Mooty,  of  La  Grange,  for  defendant 
in  error. 

LUKB,  J.  Bankendorf  sued  Sevelovitz, 
alleging  that  he  had  bought  from  the  de- 
fendant three  alleged  diamonds,  paying  the 
defendant  $375  for  them;  that  the  defendant 
expressly  warranted  the  diamonds  to  be  gen- 
uine and  well  worth  more  than  the  amount 
he  was  paying  for  them;  that  the  stones 
looked  like  diamonds,  but  in  fact  were  not 
genuine  diamonds,  but  were  spurious  or 
paste  diamonds,  and  were  totally  worthless; 
and  that  by  reason  of  the  breach  of  war- 
ranty and  fraudulent  statements  of  the  de- 
fendant, the  plaintiff  was  damaged  in  the 
sum  paid  for  the  diamonds.  The  plaintiff's 
evidence  amply  supported  his  petition.  The 
testimony  was  uncontradicted  that  the 
stones  purchased  were  not  diamonds  and 
were  worthless,  that  they  were  mere  Imita- 
tions, but  were  such  imitations  as.  to  mislead 
the  casual  observer,  even  though  ^he  might 
be  familiar  with  diamonds;  that  they  were, 
however,  such  fake  or  spurious  stones  that 
upon  taking  them  out  of  the  setting  the 
casual  observer  would  know  that  they  were 
not  diamonds.  The  plaintiff's  evidence  was 
to  the  effect  that  the  defendant  expressly 
warranted  the  stones  to  be  genuine  dia- 
monds. The  defendant,  by  his  evidence,  de- 
nied that  he  had  warranted  the  stones  to  be 
genuine  diamonds.  He  testified  that  he 
merely  sold  the  three  stones  to  the  plaintiff 
and  had  given  the  plaintiff  ample  time  to 
have  them  examined  and  see  what  he  was 
buying;  that  before  showing  the  stones  to 
the  plaintiff  and  while  out  riding  with  the 
plaintiff  and  his  wife,  diamonds  were  men- 
tioned, and  he  told  the  plaintiff  that  he  had 
a  lavalllere  which  he  had  taken  in  upon  a 
loan,  and  that  the  next  day  after  this  ride 
the  plaintiff  came  around  and  asked  to  see 
the  lavalllere,  and  it  was  handed  to  him  with 
the  statement  that  he  could  take  it  and, 
when  he  was  satisfied  with  it,  he  could  pay 
for  it.  On  cross-examination  however,  he 
testified: 

*'I  told  him  I  had  a  diamond  lavalllere  with 
three  stones  in  it.  I  told  him  they  were  set  in 
white  gold."  "I  sold  them  to  him  for  dia- 
monds." "I  took  them  in  as  genuine  dia- 
monds." "I  told  him  I  took  in  the  lavalllere 
with  three  diamonds."  "I  didn't  know  it  was  a 
fake  when  I  sold  it  to  him." 

The  Jury  trj^ing  the  case  found  a  verdict 
in  favor  of  the  defendant  Upon  the  undis- 
puted evidence,  was  the  Jury  authorized  to 
return  a  verdict  in  favor  of  the  defendant? 
It  is  without  dispute  that  the  defendant  sold 


^3»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Nambered  Digests  and  Indexes 


78 


Ul  SOUTHBASTEBN  REPORTER 


(Gm. 


them  as  diamonds,  and  it  is  without  dispute 
that  they  are  not  diamonds.  Can  the  de- 
fendant escape  the  return  of  the  money  paid 
for  these  stones,  upon  the  ground  that  he 
took  them  in  as  diamonds  and  did  not  know 
they  were  not  genuine  diamonds,  but  gave 
the  plaintiff  a  chance  to  examine  them  him- 
self or  have  any  one  else  examine  them  be- 
fore purchasing  them?  We  think  not.  By 
common  information  we  know  that  there  are 
many  grades  of  diamonds,  but  a  diamond  is 
a  diamond.  If  the  issue  had  been  here,  up- 
on the  plaintiffs  side,  that  these  stones  were 
expressly  warranted  to  be  a  certain  grade  of 
diamonds,  and  upon  the  defendant's  side 
that  he  did  not  warrant  them  to  be  of  any 
particular  grade,  then  the  verdict  could 
stand.  In  this  case,  no  such  Issue  is  raised. 
The  defendant  himself  says  that  he  sold  the 
plaintiff  three  diamonds  and  for  such  the 
plaintiff  paid  him.  The  evidence  la  undis- 
puted that  they  were  not  diamonds.  In  our 
opinion,  the  evidence  demanded  a  verdict  for 
the  plaintiff,  and  it  was  error  for  the  court 
to  overrule  the  motion  for  a  new  trial. 
Judgment  reversed. 

BROYLBS,  0.  J.,  and  BLOODWORTH,  X, 
concur. 


(28  Ga.  App.  822) 

DURRENCE  v.  STATE.     (No.  13087.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7, 1922.) 

(Syllabus  hy   the  Court,) 

1.  Safllolency  of  evidence. 

Upon  conflicting  evidence  the  jury  were  aa- 
thorlzed  to  convict  the  accused  of  having  violat- 
ed the  prohibition  law  as  charged. 

2.  Criminal  law  «S=!»938(I)— New  trial  not 
granted  for  newly  discovered  oumuiatlve,  im- 
peaohing  evidence  not  likely  to  change  result. 

The  ground  of  the  motion  for  a  new  trial, 
based  upon  alleged  newly  discovered  evidence, 
falls  squarely  within  the  rules  that  where  such 
evidence  is  merely  cumulative  and  Impeaching, 
and  would  not  likely  produce  a  different  result 
upon  another  trial,  it  does  not  require  a  new 
trial. 

E)rror  from  City  Court  of  Blackshear;  R. 
G.  Mitchell,  Jr.,  Judge. 

John  Durrence  was  convicted  of  violating 
the  prohibition  law,  and  he  brings  error. 
Affirmed. 

Eldon  L.  Bowen,  of  Blackshear,  for  plain- 
tiff in  error. 

S.  Thos.  Memory,  Sol.,  of  Blackshear,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYL.es,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Ga.  App.  365^ 

CENTER  V.  G.  A.  MERCER  CO. 
(No.  12968.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

March  9,  1922.) 

(SyUdbus  ly  the  Court,) 

Brokers  ^=962(1)— la  acUoa  for  servk^es  in 
nesotiating  for  pnrohase  of  property  which 
defendant  subsequently  purehased  direot,  pe- 
tition held  demurrable. 

In  substance  the  petition  of  the  Mercer 
Company  alleges  that  Center  employed  the 
company  to  negotiate  with  the  owner  for  thai ' 
purchase  of  a  certain  lot  in  the  city  of  Savan- 
nah; that  ooi  a  certain  day  after  such  employ- 
ment the  company  made  an  offer  of  a  certain 
amount  to  the  owner  for  the  property,  and  the 
owner  declined  the  offer;  that  Center  was  noti- 
fied that  the  offer  had  been  refused,  and  after 
such  notice  he  advised  the  company  to  make  an 
offer  at  a  named  increased  amount;  that  the 
increased  offer  was  refused  and  the  refusal 
was  reported  ;  that  Center  then  advised  and 
instructed  the  Mercer  Company  to  wait  a  few 
days  before  making  any  further  offer  to  the 
owner  of  the  property;  that  subsequently  Cen- 
ter, without  the  knowledge  of  the  Mercer  (com- 
pany, negotiated  with  the  owner  of  the  prop- 
erty, and  at  a  still  further  increased  amoxmt 
bought  the  property;  that  after  Center  had 
bought  the  property  the  Mercer  Company  de- 
manded of  him  the  payment  of  a  certain 
amount  of  money  which  it  alleged  to  be  the 
reasonable  value  of  its  services  for  negotiating 
for  the  purchase  of  said  property,  which  Cen- 
ter refused  to  pay,  and  that  he  is  indebted  to 
it  in  the  same  sum  on  open  account  for  this 
service.  The  defendant  challenged  the  petition 
upon  the  ground  that  it  did  not  set  forth  a 
cause  of  action;  that  the  petition  was  vague, 
indefinite,  and  insufficient  in  law,  it  not  having 
set  forth  what  the  terms  of  the  employment  of 
the  plaintiff  by  the  defendant  consisted  of,  nor 
what  the  consideration  of  the  employment  was, 
nor  whether  the  plaintiff  was  to  be  paid  by  the 
defendant  for  his  services,  nor  how  the  amount 
sued  for  was  arrived  at.  The  demurrer  was 
overruled,  and  the  defendant  excepted  to  this 
judgment  Held,  it  was  error  to  overrule  the 
general  demurrer  to  the  petition,  as  the  peti- 
tion did  not  disclose  the  length  of  time  or  dura- 
tion of  the  contract,  and  was  otherwise  vague, 
indefinite,  and  uncertain.  The  petition  shows 
that  the  plaintiff  was  unable  to  purchase  the 
property  at  the  price  at  which  the  defendant 
was  willing  for  it  to  pay.  It  is  not  alleged  that 
the  plaintiff's  negotiations  amounted  to  the  pro- 
curing cause  and  cumulated  in  the  purchase  of 
the  property  by  the  defendant,  or  that  the  plain- 
tiff discharged  his  full  duty  in  the  premises. 
See,  in  this  connection,  Roberts  v.  BCartin,  IS 
Ga.  App.  206,  20S,  82  S.  E.  813. 

Error  from  City  Conrt  of  Savannah ;  Da  via 
Freeman,  Judge. 

Action  by  the  G.  A.  Mercer  Company 
against  I.  Center.  Judgment  for  plaintifT^ 
and  defendant  brings  error.    Reversed. 
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Shelby  Myrlck,  of  Saranoah,  for  plaintiff 
in  error. 

Geo.  W.  Owens,  of  Sayannah,  for  defendant 
in  error. 

LUKE,  J.    Judgment  reversed* 

BROYLBS,  a  J.,  and  BLOODWORTH,  J., 
concor. 


(28  Ga.  App.  227) 

McGEE   ¥.   STATE.    (No.    13154.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(ByUabus  by  the  Couri.) 

Criminal  law  ^=9ll6()— VercHot  sopported  by 
evideoce  and  approved  by  trial  Judge  aot  dis- 
tnrbed. 

The  motion  for  a  new  trial  contains  the 
general  grounds  only.  The  evidence  excluded 
every  reasonable  hypothesis  save  that  of  the 
guilt  of  the  accused,  and  was  sufficient  to  sup- 
port the  verdict,  which  has  the  approval  of  the 
trial  judge,  and  this  court  wiU  not  interfere. 

Error  from  Superior  Court,  Harris  Ck)un- 
ty ;    (360.  P.  Mnnro^  Judge. 

Ira  McGee  was  convicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

Hardy  &  Peavy,  of  Hamilton,  for  plaintiff 
in  error. 

C.  F.  McLaughlin,  SoL  Gen.,  of  Columbus, 
for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLJSS,  0.  J.,  and  J/UKE,  J.,  concur. 


<2S  Oa.  App.  227) 

McGEE  V.  STATE.    (No.  13155.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14,  1922.) 

(SyUahus  hy  the  Court.) 

1.  Crlmlaal  law  #s»594( I )— Denial  of  contina- 
ance  not  error  when  absent  witnesses  not 
sabpflsnaad  and  showing  not  made  that  testi- 
■ony  was  expeoted  at  next  term. 

The  court  did  not  err  in  overruling  the  de- 
fendant's motion  for  a  continuance  of  the  case. 
The  ground  of  the  motion  was  the  absence  of 
three  material  witnesses  for  the  defense,  and 
apon  the  hearing  of  the  motion  it  was  shown 
that  none  of  these  witnesses  had  been  sub- 
poenaed, and  the  defendant  did  not  state  that 
he  expected  to  have  their  testimony  at  the  next 
term  of  the  court. 

2.  Crlniittal  law  ^=s>935(l)~New  trial  properly 
denied  when  conviction  authorized. 

The  defendant's  conviction  was  authorized 
by  the  evidence,  and  the  court  did  not  err  in 
overruling  the  motion  for  a  new  vtriaL 


Error  from  Superior  Court,  Harris  CJounty ; 
Geo.  P.  Munro,  Judge. 

Roy  McGee  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Hardy  &  Peavy,  of  Hamilton,  for  plaintiff 
In  error. 

O.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
for  the  State. 

BROTLES,  O.  J.    Judgment  affli&ed. 

LUKE  and  BLOODWORTH,  JJ..  concur. 


(28  Ga.  App.  329) 

I.  M.  SHAINE  &  SON  v.  BLOCK. 
(No.  13100.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(ByUaibuM  5y  the  Court.) 

1.  Appeal  and  error  ^=»588,  639(2)— Qnet- 
tlons  dependent  on  evidenoe  not  oonsldered 
withont  proper  brief  of  evidence;  Judgment 
afllrmed  In  absence  of  brief  of  evidence  or  of 
questions  not  dependent  on  the  evidence. 

Where  no  proper  brief  of  evidence  is  sent 
up,  this  court  cannot  decide  any  question  whidi 
is  dependent  upon  a  consideration  of  the  evi- 
dence. "If  all  the  assignments  of  error  are  of 
that  dass,  a  Judgment  of  affirmance  will  result 
If  there  are  assignments  of  error,  such  as  rul- 
ings on  demurrers,  or  the  like,  which  do  not 
involve  a  consideration  of  the  evidence,  they 
may  be  passed  on."  Crumbley  v.  Brook,  135 
Ga.  723,  70  S.  B.  055. 

2.  Appeal  and  error  <=9588— Stenographlo  re- 
port of  prooeedlngs  with  objections  and  rul- 
ings not  proper  brief  of  evidence. 

What  purports  to  be  a  brief  of  the  evidence 
in  the  instant  case  is  evidently  a  copy  of  the 
stenographic  report  of  the  proceedings  therein, 
and  contains  all  the  questions  propounded  by 
counsel  on  both  sides  to  the  witnesses,  the 
answers  thereto,  the  objections  of  counsel  to 
the  admission  of  evidence,  and  the  rulings  of 
the  court  thereon.  Such  a  paper  is  not  a  sub- 
stantial compliance  with  the  law  as  to  the 
bringing  of  a  brief  of  evidence  to  this  court; 
and,  as  all  the  grounds  of  error  involve  a  con- 
sideration of  the  evidence,  an  affirmance  must 
result 

Error  from  CJity  Court  of  Greensboro;  W. 
H.  BMsher,  Judge  pro  bac. 

Action  between  I.  M.  Shalne  &  Son  and  I. 
Block.  Judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed. 

J.  A.  Mitchell,  of  Crawfordville,  for  plain- 
tiff in  error. 

J.  G.  Faust,  of  Greensboro,  for  defendant 
in  error. 

BROYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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(28  Oa.  App.  W7) 

CHARLESTON  k  W.  C.  RY.  CO.  v.  GAY, 

(No.   12981.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

March  9,  1022.) 

(Sylldbiu  hy  the  Oovrt,)  , 

Appoal  and  arror  ^s>  1005 (2)— Approval  ver- 
dict not  distarbed. 

The  sole  question  raised  in  this  case  is 
whether  the  evidence  authorized  the  verdict. 
All  questions  raised  were  for  determination  hy 
a  jury,  and  there  is  some  evidence  to  authorize 
the  verdict.  The  verdict  having  heen  approved 
by  the  trial  judge,  and  no  error  of  law  appear- 
ing, it  was  not  error  to  overrule  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Richmond 
Ck)unty;   H.  C.  Hammond,  Judge. 

Action  by  J.  R.  Gay,  administrator,  against 
the  Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plalntlfT,  and  de- 
fendant brings  error.    Affirmed. 

F.  B.  Grler,  of  Greenwood,  S.  C,  and  Gum- 
ming &  Harper,  of  Augusta,  for  plalntlfF  in 
error. 

C.  H.  &  R.  S.  CSohen,  of  Augusta,  for  de- 
fendant in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(2S  Ga.  App.  389) 

RILEY    V.    HAMLIN.      (Nol    12709.) 

((3ourt  of  Appeals  of  Georgia,  Division  No.  2. 

March  9,  1922.) 

fSyllahus  h»  the  Court.) 

New  trial  ^=371,  99— Denial  not  abase  of  dis- 
cretion wben  oonflictlng  evidenoe  supports 
verdict,  and  newly  discovered  evidence  is 
oumnlatlve,  Iropeachino,  and  not  likely  to  pro- 
duce different  result. 

The  verdict  for  the  plaintiff  in  his  suit  for 
the  recovery  of  money  alleged  to  have  been 
erroneously  paid  to  defendant  for  the  repair  of 
the  plaintifiTs  automobile  after  the  defendant's 
assurance  that  such  repairs  had  been  made  in  a 
first-class  worlcmanlike  manner,  when  in  fact 
they  had  not  been  so  made,  was  supported  by 
evidence,  although  conflicting;  and  the  only 
ground  additional  to  the  general  grounds  being 
based  upon  certain  newly  discovered  evidence, 
which,  upon  examination  of  the  record,  ap- 
pears to  be  solely  of  cumulative  and  impeaching 
character  in  reference  to  testimony  already 
produced  and  not  liliely  to  produce  a  different 
result,  the  trial  judge  did  not  abuse  his  discre- 
tion in  refusing  a  new  trial. 

Error  from  City  Ck>urt  of  Macon;  Will 
Gunn,  Judge. 

Action  by  L.  M.  Hamlin  against  W.  R. 
Riley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 


'     W.  B.  Martin,  of  Macon,  for  plaintlfl  in 
error. 

Walter  De  Fore  and  Jao.  C.  Bate^  both  of 
Macon,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HHiL,  JJ.,  ooncu; 


(28  Oa.  App.  387) 
HANCOCK  V.  IMILLEa    (NOb  12880.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  9,  1922.) 

(ByUabu9  hy  the  Court.) 

Reoelvers  ^=> 1 74 (I)— Suit  not  maintainable 
against  receiver  without  loave  of  oovrt;  suit 
for  breach  of  oontract  to  famish  oars  not 
within  exoeptlon  to  rulo. 

Except  as  modified  hy  the  proTisions  of  Ciy. 
Code  1910,  §1  2788,  2789,  it  is  the  general  rule 
that  before  a  suit  can  be  maintained  against  a 
receiver  of  a  railroad  company  it  is  necessary 
that  the  consent  of  the  court  appointing  him 
be  first  obtained.  Fried  v.  Sullivan,  27  Ga. 
App.  — ,  108  S.  B.  127.  The  petition  in  the 
instant  case  having  failed  to  show  a  compliance 
with  this  requirement,  and  not  being  governed 
by  the  provisions  of  the  Code  sections  men- 
tioned, it  not  being  a  suit  based  on  tort,  for 
damage  to  personalty  on  account  of  the  failure 
of  the  defendaut  to  comply  with  its  common- 
law  duty  to  furnish  cars  for  the  transportation 
of  freight  within  a  reasonable  time  after  de- 
mand (Southern  Ry.  Co.  v.  Moore,  183  Ga.  806. 
67  S.  E.  85,  26  L.  R.  A.  [N.  S.]  851),  but  under 
its  plain  and  explicit  terms  being  a  suit  for 
breach  of  a  specific  contract,  wherein  it  is 
alleged  that  the  defendant  failed  to  furnish 
the  cars  by  a  specified  hour  on  a  named  day, 
after  hsving  through  its  duly  authorized  agent 
expressly  contracted  so  to  do  (Chattanooga 
Southern  R.  Co.  v.  Thompson,  138  Ga.  127[3L 
65  S.  E.  285;  Ga.  Northern  Ry.  Co.  ▼.  Snell- 
grove,  16  Ga.  App.  344,  85  S.  E.  790),  it  was 
subject  to  the  specific  ground  of  defendant's 
demurrer  raising  the  question  of  the  court's 
jurisdiction  to  entertain  the  same. 

Error  from  Superior  Court,  Upson  CJoiinty ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  S.  B.  Hancock  against  H.  W.  Mil- 
ler, receiver.  Judgment  for  defendant  on 
demurrer,  and  plaintifP  brings  error.  Af- 
firmed. 

Jas.  R.  Davis,  of  Thomaston,  for  plaintiff 
in  error. 

J.  E.  Hall  and  C.  J.  Bloch,  both  of  Macon, 
and  M.  H.  Sandwich,  of  Thomaston,  for  de- 
fendant in  error. 

JENKINS,  P.  J.    Judgment  afiSrmed. 

STEPHENS  and  HILL^  JJ.,  concur. 


^s»For  other  caseB  see  same  topic  and  KET-NUMBBB  in  all  Key-NumtMred  DigesU  and  Indezea 
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(28  Oa.  App.  38D 

OCILLA  SOUTHERN  R.  CO.  v.  PRICKETT. 

(No.  12668.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  .2. 

March  9,  1922.) 

(ByUaUu  by  the  Oowrt.) 

Grounds  of  motloa  for  row  trial  aad  oxoop- 
tlons  to  ohargo  ovemileil. 
Under  the  evidence  snbmittedt  this  court 
does  not  feel  authorised  to  set  aside  the  ver- 
dict and  Judgment  on  the  general  grounds  of 
the  motion  for  a  new  trial.  See  Whitcomb  v. 
Payne  (Ga.  App.)  109  S.  B.  703.  The  portion 
of  the  charge  complained  of  is  in  all  respects 
substantially  the  same  as  that  reported  and 
approved  by  this  court  in  Ocilla  Southern  R. 
Co.  V.  Mclnvale,  26  Ga.  App.  106,  105  S.  E. 
451,  and  the  exceptions  taken  thereto  are  con- 
trolled by  the  rulings  made  in  that  case. 


Error    from    Superior    Court,    Ben 
County;   O.  T.  Gower,  Judge. 


Action  j)etween  the  Ocilla  Southern  Rail- 
road Compony  and  B.  C.  Prlckett  Judg- 
ment for  the  latter,  and  the  former  brings 
errcNT.     Affirmed. 

Wall  ft  Grantham,  of  Fitzgerald,  and 
Quincey  &  Bioe»  of  Ocilla,  for  plaintiff  in 
error. 

Eldridge  Cutts  and  A.  J.  &  J.  C.  McDonald, 
all  of  Fitzgerald,  for  defendant  in  error. 

JENKINS,  P.  J.     Judgment  afDrmed. 

STEPHENS  and  HILL,  JJ.»  concur. 


(28  Oa.  App.  836) 

HENDRICKS  v.  JONES.    (No.  13 1 1 3.) 


HENDKICKS  ▼.  JONES  81 

(111  S.B.) 

BBOTLES,  C.  J.  This  was  a  renewal  suit 
brought  within  six  months  from  the  dismiss- 
al of  the  first  suit  The  petition  as  amended 
was  brought  in  two  counts.  Conceding  that 
the  present  suit  was  for  substantially  the 
same  cause  of  action  as  the  first  suit,  and 
that  in  other  respects  it  was  a  proper  renew- 
al thereof,  and  conceding  further  that  the 
second  count  of  the  amended  petition  was 
sufi3ciently  complete  within  itself,  we  do  not 
think  that  either  count  of  the  petition  set 
out  a  cause  of  action.  The  first  count  of  the 
petition  alleged  that  the  defendant  owned 
and  was  in  full  charge  and  control  of  a  cer- 
tain hotel  in  which  the  plaintiff  lived;  that 
on  January  7,  1918,  about  3  o'clock  p.  m.,  the 
plaintiff  had  occasion  to  go  upstairs  from 
the  first  to  the  second  fioor,  and  that  when 
she  subsequently  came  down  the  stairs  ftom 
the  second  fioor,  about  6  p.  m.  on  the  same 
day,  on  account  of  Insufficient  light  upon  the 
stairway  she  fell  when  three  or  four  steps 
from  the  bottom  step,  and  thereby  sustained 
the  injuries  sued  for;  that  prior  to  this  oc- 
casion the  stairway  was  always  sufficiently 
lighted  for  one  to  make  his  way  safely  up 
and  down  it,  but  that  on  this  occasion, 
through  the  gross  and  wanton  negligence  of 
the  defendant,  the  usual  and  necessary  light 
for  the  stairway  was  not  provided.  The  pe- 
tition further  alleged  that — 

"Petitioner  was  not  aware  that  there  was 
not  sufficient  light  on  the  stairway  when  9he 
v>€nt  up  to  the  second  fioor,  and  after  she  com- 
pleted her  errand  to  the  second  floor,  and»  de- 
siring to  descend  to  the  lobby  on  the  first  floor, 
and  there  being  [only]  one  stairway  leading  to 
said  lobby,  she  was  compelled  to  use  said  stair- 
way, altliough  it  wcta  darkened.  Said  stair- 
way was  not  dangerous  when  Ughted  [and  if  it 
had  been  lighted]  she  would  not  have  sustained 
the  fall  and  the  injuries  Incident  thereto.** 
(Italics  ours.) 


HiU 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(8vUabu9  ly  the  Court,) 


DaaagM  «s>48— lankeepert  «=>  10  — Pert  it  Ion 
liaii  to  allow  want  of  ordinary  care  in  using 
unflgMod  stairway;  no  recovery  for  mental 
anguish  unaooompaaied  liy  physical  injury 
or  poouniary  lots. 

Neither  count  of  the  amended  petition  set 
ont  a  cause  of  action,  and  the  court  erred  in 
overmling  the  general  donorrer  interposed. 

Error  from  Superior  Court,  Bibb  Ck>unty; 
H.  A.  Matthews,  Judge. 

Action  by  Mr&  L.  M.  Jones  against  B.  L. 
Hendricks.  Judgment  toi;  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Robt  G.  Plunkett,  Walter  De  Pore,  and 
Jan.  0.  Estes,  all  of  Macon,  for  plaintiff  in 
error. 

Herrington  &  Napier,  of  Macon,  for  de- 
fendant in  error. 


These  averments  of  the  petition,  properly 
construed  most  strongly  against  the  plaintiff, 
clearly  show  that  when  the  plaintiff  had  fin- 
ished her  errand  on  the  second  floor  and 
started  to  return  to  the  first  floor,  she  be- 
came aware  that  the  stairway  was  not  suffi- 
ciently lighted  for  her  to  safely  attempt  to 
descend  by  it,  and  that  in  attempting  to  use 
it  in  the  darkness  she  was  not  in  the  exer- 
cise of  ordinary  care.  See,  in  this  connec- 
tion, Floumoy  v.  American  Hat  Mfg.  Co.,  21 
Ga.  App.  599,  94  S.  B.  835 ;   Day  v.  Graybill, 

24  Ga.  App.  524,  101  S.  E.  759 ;  Lobby  v.  At- 
lanta Realty  Corporation,  25  Ga.  App.  369, 
103  S.  E.  433 ;   Ogaln  v.  Imperial  Caf6,  Inc., 

25  Ga.  App.  415,  103  S.  E.  594. 

In  the  second  count  of  the  petition  the 
plaintiff  sought  to  recover  damages  for  an 
alleged  willful  and  wanton  trespass  upon 
her  premises.  It  was  alleged  In  this  count 
that  the  trespass  caused  her  mental  pain  and 
anguish,  and  prolonged  an  illness  from  which 
she  was  then  suffering.    In  our  opinion  this 
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count  did  not  set  forth  a  cause  of  action,  as 
the  law  is  well  settled  in  this  state  that 
there  can  be  no  recovery  for  damages  on  ac- 
coont  of  mental  pain  and  anguish  unaccom- 
panied by  any  physical  injury  to  the  person 
or  any  pecuniary  loss.  Chapman  v.  Western 
Union  Telegraph  Ck).,  88  Ga.  763,  15  .S.  E. 
901,  17  L.  R.  A.  430,  30  Am.  St  Rep.  183; 
Seifert  y.  Western  Union  Telegraph  Co.,  129 
Ga.  181,  58  S.  E.  699,  11  L.  R.  A.  (N.  S.)  1149, 
121  Am.  St  Rep.  210;  Goddard  v.  Watters, 
14  Ga.  App.  722,  82  S.  E.  306;  Western  Un- 
ion Telegraph  Co.  v.  Knight,  16  Ga.  App. 
203,  84  S.  E.  986;  Dresbach  v.  Davis,  17  Ga. 
App.  79,  86  S.  E.  256. 

From  what  has  been  said  it  follows  that 
neither  count  of  the  petition  set  forth  a 
cause  of  action,  and  that  the  court  erred  in 
overruling  the  general  demurrer  to  the 
amended  petition. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


CJ  Ga.  App.  375) 

HOWARD  V.  LOUISVILLE  &  N.  R.  CO.ttaL 

(No.  12621.) 

<  Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  9,  1922.) 

(Syllahiu  by  the  Court,) 

Railroads  c=>484(3, 4)— Negligence  caasing  Are 
held  for  jury. 

When  this  case  was  here  before,  the  ver- 
4lict  and  judgment  in  favor  of  the  plaintiff  was 
set  aside  because,  under  the  ruling  of  the  Su- 
preme Court  in  Seaboard  Air-line  Ry.  v.  Jar- 
rell,  145  Ga.  688,  89  S.  B.  718,  the  evidence 
was  not  deemed  sufficient  to  authorize  the  jury 
to  find  that  the  engine  of  the  defendant  caused 
the  fire  by  the  emission  of  sparks.  Louisville 
&  NasbviUe  R.  Go.  v.  Howard,  25  Ga.  App.  83, 
102  S.  E.  45a  On  the  second  trial  (in  which 
a  verdict  for  the  defendant  was  directed  by 
the  court)  there  was  additional  testimony  sub- 
mitted by  the  plaintiff  on  this  point,  and  also 
relative  to  the  handling  of  the  engine.  There 
was  evidence  to  show  the  slipping  of  the  driv- 
ing wheels  of  the  locomotive,  and  the  too  rapid 
and  unnecessary  forcing  of  steam  in  the  steam 
chest,  attended  by  the  emission  of  an  unusual 
quantity  of  sparks,  which  flew  upward  and 
higher  than  the  house  toward  which  the  wind 
was  blowing.  Such  evidence,  when  taken  with 
the  entire  testimony,  was  sufficient  to  have  au- 
thorized a  finding  that  the  fire  was  occasioned 
by  sparks  emitted  from  the  defendant's  locomo- 
tive; and,  while  (contrary  to  the  facts  in  Cen- 
tral of  Georgia  Ry.  Co.  v.  Trammell,  23  Ga. 
App.  25,  97  S.  E.  461),  we  do  not  think  the 
record  discloses  any  testimony  to  combat  the 
evidence  submitted  by  the  defendant,  that  the 
engine  was  then  and  there  properly  equipped 
with  an  approved  spark  arrester,  still,  under 
the  testimony  disclosed  by  the  record,  it  was 
for  the  jury  to  say  whether  the  fire  was  occa* 


sioned  by  sparks  emitted  from  the  locomotive, 
and,  if  so,  it  became  their  duty  to  determbie 
whether  or  not  the  engine  was  then  being  oper- 
ated with  ordinary  and  reasonable  care  and 
safety.  Western  &  Atlantic  R.  Co.  v.  Maynard, 
139  Ga.  407(1),  77  S.  B.  399. 

Error  from  Superior  Court,  McDnfEle 
Ck)unty;    H.  C.  Hammond,  Judge. 

Action  by  Mrs.  Ocran  Howard  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany  and  others.  Judgment  for  defend- 
ants, and  plaintiir  brings  error.     Reversed. 

John  T.  West  &  Son,  of  Thomson,  for 
plaintiff  in  error. 

Gumming  &  Harper,  of  Augusta,  for  de- 
fendants in  error. 

JENKINS,   P.   J.     Judgment  reversed. 

STEPHENS  and  BILIj,  JJ^  concur. 


(28  Ga.  App.  88S> 

CHATHAM    ABATTOIR    &    PACKING    CO. 
•t  al.  V.  H.  K.  PAINTER  ENGINEER- 
ING CO.     (No.  12662.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  9,  1922.) 

(Syllahus  hy  the  Court.) 

1.  Aoooast,  actios  on  ^a»2— Aotlon  may  bs 
brooght  on  open  aooount  when  written  oon- 
tract  fully  porformod  by  plaintiff;  oontmet 
may  be  used  only  as  evidenoe  in  action  on 
open  aooount  for  goods  sold  or  sorvioos  ron* 
dored. 

An  action  may  be  brought  and  sustained 
on  open  account  for  goods  sold  or  services 
rendered,  although  there  may  have  been  a 
special  contract  in  writing  governing  the  sub- 
ject-matter of  the  suit,  where  it  appears  that 
the  plaintiff  has  fully  performed  his  part  of 
the  agreement  and  nothing  remains  to  be  done 
except  for  the  other  party  to  make  payment. 
Tumlin  v.  Bass  Furnace  Co.,  98  Ga.  591  (2;  3), 
20  S.  E.  44;  Burch  v.  Harrell,  98  Ga.  719,  29 
S.  E.  212;  Southern  Printers  Supply  Co.  v. 
Felker,  126  Oa.  148,  54  S.  B.  198;  Shedd  v. 
Standard  Sewing  Machine  Co.,  21  Ga.  App. 
373,  376,  94  S.  B.  646.  In  such  a  stiit,  the 
contract  not  being  dedared  on,  its  breach  does 
not  constitute  the  cause  of  acUon,  but  the 
contract  can  be  used  merely  as  evidence  of 
the  indebtedness.  Chapman  v.  Conwell,  1  Ga. 
App.  212(2),  68  a  E.  137;  Pittman  v.  Hodges^ 
13  Ga.  App.  25,  26,  78  S.  B.  688;  Ittner  v. 
Farmers'  State  Bank,  16  Ga.  App.  285»  82  S. 

2.  Aooount,  sAllon  on  <t»6( I)— Counts  o» 
open  account  for  n^ods  sold  or  sorvlooo  ran* 
dored  and  for  broaoh  of  oontraot  may  be 
joined. 

Under  the  system  of  pleading  in  this  state, 
there  was  nothing  to  prevent  the  plaintiff  from 
embracing  in  his  petition  a  separate  and  inde- 
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pendent  count  based  upon  a  breach  of  contract. 
Southern  Ry.  Co.  v.  Chambera.  126  Ga,  404(5), 
410,  65  S.  E.  37,  7  L.  R.  A.  (N.  S.)  926; 
McMillan  y.  Heard  National  Bank,  19  Ga.  App. 
148(1),  151,  01  S.  S.  285. 

3.  Petition  aot  tobjeet  to  demarrer. 

The  petition  as  amended  was  not  subject 
to  demurrer. 

Error  from  City  Ck)urt  of  Sayannah;  John 
Rourke,  Jr.,  Judga 

Action  by  the  H.  K.  Painter  Engineering 
Company  against  the  Chatham  Abattoir  & 
Pacldng  Ck>mpaDy  and  others.  Judgment  for 
plaintiff,  and  defoidants  bring  error.  Af- 
firmed. 

Aaron  Krayitch  and  Jno.  E.  Schwarz,  both 
of  Sayannah,  for  plaintUfs  in  error. 

Lewis  A.  Mills,  Jr.,  of  Sayannah,  for  de- 
fendant in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


.  WILLIAMS  83 

8.B.> 

Hamby  Mountain  Gold  Mines  y.  Findley,  85  ChL 
431   (2),  11  S.  B.  775. 

2.  Denial  of  aew  trial  not  error. 

.The  eyidence  in  this  case  authorized  the 
yerdict,  and  for  no  reason  assigned  did  the 
court  err  in  oyermling  the  motion  for  a  new 
trial. 

Error  from  City  Court  of  Statesboro; 
Remer  Proctor,  Jadge. 

Action  by  the  J.  R.  Watkins  Medical  Com- 
pany against  M.  O.  Ringwald  and  others. 
Judgment  for  plaintifP,  and  defendants  bring 
error.    AfiSrmed. 

Anderson  &  Jones  and  Johnston  &  Cone, 
all  of  Statesboro,  for  plaintiffs  in  error. 

Brannen  &  Booth,  of  Statesboro,  for  de- 
fendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J.. 

concur. 


(28  Ga.  App.  298) 

RINGWALD  et  al.  v.  J.  R.  WATKINS  MED- 
ICAL  CO.    (No.    I285L) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1« 

March  7,  1922.) 

(ByUalu^  by  th^  Oovri.) 

i.  Evidence  ^=s> 1 85 (I)— Notice  to  produce  let- 
ters, etc.,  held  too  Indefinite  and  extensive  In 
range. 

This  case  was  before  this  court  upon  a  for- 
mer writ  of  error,  and  is  reported  in  24  Ga. 
App.  308,  100  S.  E.  781.    Subsequently  the  de- 
fendant seryed  upon  the  plaintiff  the  following 
notice   to    produce:    "All    letters,    documents, 
correspondence,  and  any  other  written  commu- 
nication written  by  the  defendant  M.  O.  Ring- 
wald to  the  plaintiff  aboye  set  out,  or  to  any 
one  connected  with  said  company,  or  to  any 
indiyidual  of  said  company,  between  the  dates 
of  December  1,  1914,  and  December  25,  1917." 
Upon  motion  of  the  plaintiff,   the  court  held 
that  this  notice  was  not  sufficiently  definite, 
and  was  too  yague  and  uncertain  in  descrip- 
tion and  too  extensiye  in  range  to  direct  the 
plaintiff  to  produce  the  papers  called  for  in  the 
notice.    This  court  is  conyinced  that  the  notice 
is  too  indefinite. and  too  extensive  in  range  to 
require  the  production  of  the  letters.    By  the 
notice  the  plaintiff  is  commanded  to  produce 
every   kind   of   written  communication   to  the 
plaintiff,  or  to  any  one  connected  with  the  com- 
pany, or  to  any  faidiyidual  of  said  company. 
See  Ga.  Iron  &  Coal  Go.  y^  Etowah  Iron  Co., 
104  Ga.  895,  30  S.  E.  878v  and  cases  dted; 


(28  Ga.  App.  328) 
DARLEY  V.  WILLIAMS.    (No.  13088.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1.* 

March  7,  1922.) 

fSyllabuB  hy  the  Court.) 

Certiorari  <=97Q(8)— First  grant  of  aew  trial 
not  set  aside  when  verdict  not  ctemaniled. 

'The  Judgment  of  the  judge  of  the  superior 
court  sustaining  the  certiorari  in  this  case  has 
the  effect  of  granting  a  new  trial;  and  this 
being  the  first  grant  of  a  new  trial,  and  the 
eyidence  not  haying  demanded  the  yerdict,  un- 
der repeated  rulings  of  the  Supreme  Court  and 
of  this  court  the  judgment  of  the  judge  of  the 
superior  court  will  not  be  set  aside.  See  Shir- 
ley y.  Swafford,  119  Ga.  43,  44  (45  S.  B.  722), 
and  cases  cited.*'  Nickajack  Milling  &  Grain 
Co.  y.  International  Vegetable  Oil  Co.,  26  €hi. 
App.  473,  106  S.  E.  800. 

Error  from  Superior  Court,  Wheeler  Coun- 
ty;  Eschol  Graham,  Judge. 

Action  between  A.  J.  Darley  and  T.  B. 
Williams.  Judgment  for  Darley,  and  cer- 
tiorari sustained  by  superior  court,  and  Dar- 
ley brings  error.   Affirmed. 

Wm.  B.  Kent,  of  Alamo^  for  plaintiff  in 
error. 

H.  W.  Nalley,  of  Alamo,  for  defendant  in 
error. 

BLOODWORTH,  J.   Judgment  affirmed. 
BROTLES,  a  J.,  and  LUKE,  J^  concur. 


^s»For  other  easM  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  DigesU  and  ladezee 


84 


111  SOUTHEASTERN  BEPOBTEB 


(Oa. 


(28  Ga.  Aiyp.  311) 

GLASS  V.  AUSTIN.    (No.  13068.) 

(Court  of  Appeals  of  Qeor«ia»  Dmsion  No.  1. 

March  7,  1822.) 

(Syllabus  hy  the  Oowrt) 

1.  Chattel  mortgages  ^==>280— Sale  not  sos- 
pended  ob  affidavit  of  Illegality,  oaleu  boad 
substantially  as  statute  requires. 

'*Tlie  giving  of  a  bond  ie  a  condition  preced- 
ent to  the  return  of  the  papers  to  court  for 
trial,  where  an  affidavit  of  illegality  is  tendered 
to  the  execution  issued  on  the  foreclosure  of 
a  chattel  mortgage,  and  if  the  bond  be  not  con- 
ditioned substantisilly  as  the  statute  requires, 
the  papers  ought  not  to  be  returned  to  court 
and  sale  suspended."  Brantley  v.  Baker,  75 
Ga.  676(1). 

2.  Chattel  mortgagea  ^s>280— Bond  on  affidavit 
of  Illegality  held  not  in  compllanoe  with  stat- 
ute. 

The  statute  provides  that,  when  such  an 
affidavit  of  illegality  is  filed  by  the  mortgagor, 
the  bond  shall  be  "conditioned  for  the  return  of 
the  property  when  called  for  by  the  levying  offi- 
cer," and  ''shall  be  made  payable  to  the  plain- 
tiff." Civ.  Code  1910,  |  8301.  These  require- 
ments are  not  met  by  a  bond  the  condition  of 
which  is  that,  should  the  defendant  "well  and 
truly  deliver  said  properly  so  levied  upon  at 
the  time  and  place  of  sale,  in  the  event  said  il- 
legality shall  be  dismissed  by  the  court  or  with- 
drawn, then  this  obligation  to  be  void,  else  of 
full  force  and  effect,"  and  which  la  made  pay- 
able to  the  sheriff  of  the  county.  Brantley  v. 
Baker,  supra.  See,  in  this  connection,'  Hayes 
V.  Savannah  Chemical  Co.,  17  Ga.  App.  376,  86 
S.  E.  1073. 

ft 

3.  Chattel  mortgages  ^=9280— Leavo  to  fHo  new 
bond  with  affidavit  of  Illegality  held  properly 
denied. 

The  trial  judge  did  not  err  in  refusing  to 
allow  the  defendant  to  file  a  new  bond  i^ter 
he  had  announced  ready  for  trial,  nor  in  sus- 
taining the  motion  to  dismiss  the  affidavit  of 
illegality.  This  case  differs  from  Lytle  v.  De 
Vaushu,  81  Ga.  226,  7  S.  E.  281,  and  Gelders  v. 
Mathews,  6  Ga.  App.  144,  64  S.  E.  576,  cited 
and  relied  upon  by  plaintiff  in  error.  In  each 
of  those  cases  the  motion  was  to  amend  the 
bond  given  so  as  to  make  it  conform  to  the 
terms  of  the  statute.  In  this  case  "the  de- 
fendant tendered  a  written  amendment  asking 
thatjie  be  allowed  to  amend  his  affidavit  of  il- 
legality in  said  case  by  filing  a  new  bond."  The 
"new  bond"  had  only  one  securily,  the  old  two, 
and  it  does  not  appear  that  the  "new  bond" 
had  been  accepted  by  the  levying  officer.  In 
Fountain  v.  Napier,  109  Ga.  226,  34  S.  E.  351, 
in  referring  to  a  bond  given  under  Civ.  Code 
1910,  I  3301,  supra,  the  Supreme  Court  said: 
"In  order  to  make  such  a  bond  a  binding  con- 
tract between  the  parties  and  to  render  the 
person  signing  the  bond  as  an  obligor  liable 
thereon,  it  is  essential,  not  only  that  the  bond 
shoiUd  be  signed  by  the  obligors,  but  that  the 
same  should  be  accepted  by  the  levying  officer 
as  a  forthcoming  bond." 


Error  from  dty  Court  of  lOIler  County; 
W.  L  Geer,  Jndga 

Proceeding  on  an  affidavit  of  Illegality 
filed  by  D.  G.  Glass  to  an  ezecntion  in  favor 
of  T.  M.  Austin.  Judgment  for  the  latter, 
and  the  former  brings  error.   Affirmed. 

N.  L.  Stapleton,  of  Colqulttp  for  plalntUf 
in  error. 

P.  D.  Bleb,  'of  Colquitt,  for  defendant  In 
error. 

BLOOD  WOBTH,  J,    Judgment  affirmed. 

BBOYIiBS,  OL  J.,  and  LUKE^  J^  concur. 


(28  aa.  App.  228) 

KINQv.  STATE.    (No.  13158.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14, 1922.) 

(8yUdbu9  ly  the  Court,) 

1.  Names  <s»l9— Issue  of  Idem  sosaas  Is  for 

ooart. 
Where  a  demurrer  to  a  plea  of  misnomer 
raises  the  issue  of  idem  sonans,  and  the  two 
names,  although  spelled  differentiy,  necessarily 
sound  idmost  alike,  the  issue  is  to  be  deter« 
mined,  as  matter  of  law,  by  the  court  and  not 
by  the  jury.  Veal  t.  State,  116  Ga.  589,  42 
S.  B.  705,  and  authorities  cited. 

2.  Names  «s»l6(2)^<Koon"  asd  ^'Klsg"  Mi 
Idem  sonans,  and  plea  of  misaonsr  property 
strioken. 

The  defendant  was  indicted  under  the  name 
of  ''Sampson  King."  He  filed  a  plea  of  mis- 
nomer in  which  he  alleged  that  his  true  name 
was  "Sampson  Keen,"  that  he  had  always  be^i 
known  and  called  by  that  name,  and  that  he 
had  never  been  known  or  called  by  the  name 
of  "Sampson  King."  Upon  motion  of  the 
state  the  court  struck  the  plea  as  being  insuf- 
ficient in  law.  Held,  the  names  "King"  and 
"Keen"  are  idem  sonans,  as  a  matter  of  law, 
and  the  court  did  not  err  in  its  ruling.  Boland, 
▼.  State,  127  Ga.  401,  56  &  B.  412,  and  cita- 
tions. 

3.  Criminal  law  ^s»828— Timely  written  rs- 
i|sest  for  ehargo  on  ImpeaolMMBl  off  wltaassss 
Is  necessary. 

Under  repeated  rulings  of  the  Supreme 
Ck>urt  and  of  this  court.  It  is  not  error  for  the 
trial  judge  to  fail  to  charge  upon  impeachment 
of  witnesses,  hi  the  absence  of  a  timely  writ- 
ten request  therefor. 

4w  Charoo  Md  safllolontly  fvll  In  absenoo  of  r»- 
qnest 
The  charge  of  the  court  upon  the  subject 
of  a  reasonable  doubt  was  sufficiently  full,  in 
the  absence  of  a  timely  written  request  for  a 
more  detailed  charge  thereon. 

5.  Remaining  grounds  of  motion. 

The  remaining  grounds  of  the  amendment 
to  the  motion  for  a  new  trial  are  without 
merit. 


^s»For  other  casw  w—  lame  topic  and  KBT-NU1C6SR  In  aU  Key-Numbered  Digssts  and  Iad( 
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(111  S.B.) 

8.  Criminal  law  ^e3»935(I)— N«w  trial  prop- 
arty  denied  when  verdict  authorized  by  evi- 
dence. 

The  verdict  was  amply  anthorised  by  the 
evidence,  and  the  court  did  not  err  in  overrnlinir 
the  motion  for  a  neif  trial. 


Error  from  Superior  Court,  Houston  Ckmn- 
ty;    Malcolm  D.  Jones,  Judge. 

Sampson  King  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

M.  Kunz,  of  Perry,  for  plaintiff  in  error. 
Cbas.  H.  Garrett,  SoL  Qen.,  of  Macon,  for 
the  State. 

BBOTLES,  C.  J.    Judgment  affirmed. 
hUKE  and  BLOODWOBTH,  JJ.,  concur. 


(28  Qa.  App.  218) 

LYNN  V.  CITY  OF  HAZLEHURST. 
(No.  13130.) 

(Court  of  Appeals  of  Georgia,  IMvlsion  No.  1. 

Feb.  14,  1922.) 

(Byttahus  &y  the  0<ntrt.) 


Criminal  law  ^s>l07l-»Petitlon  for  oertlorari 
not  sanotioned  when  giving  or  acoeptanoe  of 
bond  not  properiy  shown;  statements  In  ne- 
titlon  and  derii's  oertifloate  as  to  oompli- 
anoe  with  law  held  oondaslons. 

The  petition  for  certiorari  does  not  af- 
firmatively allege  that  such  a  bond  as  is  re- 
quired in  certiorari  cases  from  a  police  or 
recorder's  court  was  filed  in  the  police  court, 
or  that  such  bond  was  approved  and  accepted 
by  the  derk  of  said  court  (it  appearing  that 
there  was  such  a  clerk);  no  certified  copy  of 
the  bond  is  attached  to  the  petition;  and  the 
certificate  of  the  derk  of  the  police  court  does 
not  show  that  the  bond  was  approved  or  ac- 
cepted by  him.  The  statement  in  the  petition 
that  the  petitioner  had  ''complied  with  the  re- 
quirements of  law  in  snch  cases,"  and  in  the 
certificate  of  the  derk  that  the  accused  "has 
given  bond  and  security  as  required  by  law/' 
tre  but  condusions.  See  Hubert  v.  Thomas- 
vffle,  18  Ga.  App.  766  (1-a),  90  S.  B.  720. 
This  being  true,  the  judge  of  the  superior  court 
did  not  err  in  refusing  to  sanction  the  petition 
for  certiorari.  See  Gillespie  v.  City  of  Macon« 
19  Ga.  App.  1,  90  S.  B.  970. 

Error  from  Superior  Ck>urt,  Jeff  Davis 
County;    J.  P.  Highsmltli,  Judge. 

Action  between  Melvln  Lynn  and  the  Olty 
of  J^zlehurst.  Judgment  for  the  latter  and 
petition  for  certiorari  denied,  and  the  former 
brings  error.     Affirmed. 

Gordon  Knox,  of  Hazlehurst,  for  plaintiff 
In  error. 

John  Bogers,  Jr.,  of  Hazlehurst,  for  de- 
fendant in  error. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BBOYLES,  a  J.,  and  LUKE^  J.,  ooncor. 


86 

(28  Oft.  App.  233^ 

IMADDOX  V.  STATE.     (No.  13190.) 

(Gourt  of  Appeals  of  Georgia.  Division  No.  1. 

Feb.  14v  1922.) 


(ByUaJbw  by  the  Caurk) 

I.  No  error  Jb  exoiodlne  evidence. 

There  Is  no  merit  in  any  of  the  grounds 
of  the  amendment  to  the  motion  for  a  new 
trial  which  are  based  upon  the  refusal  of  the 
court  to  admit  evidence. 


2.  Crlmlaal  law  ^=9l064i/2— Grouad  of  motiOB 
Bot  approved  cannot  be  considered. 

Ground  11  of  the  amendment  to  the  motion 
for  a  new  trial  is  not  approved  by  the  trial 
judge,  and  cannot  be  considered  by  this  court 

3.  Failure  to  charge  not  erroneous. 

For  no  reason  aUeged  was  it  error  for  the 
court  to  fail  to  charge  as  complained  of  in 
ground  12  of  the  amendment  to  the  motion  for 
a  new  trial. 

4.  Criminal  law  ^s>l  1 60— Approved  vertflot  au- 
thorized by  evidence  not  distarbsd. 

The  evidence  authorised  the  verdict,  which 
has  the  approval  of  the  judge  who*  tried  the 
case,  and,  as  no  error  of  Isw  is  pointed  out,  this 

court  is  powerless  to  interfere. 

» 

Brror  from  Superior  0>urt,  Jackson 
County. 

Action  between  W.  H.  ]Maddox  and  the 
State.  Judgment  for  the  State,  and  Maddoz 
brings  error.    Affirmed. 

Jere  S.  Ayers,  of  Jefferson,  and  Thos.  J. 
Shackelford,  of  Athens,  for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen^  ol  Monroe,  for  the 
State. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BBOYLES,  O.  J.,  and  LUKE,  J.,  concur. 


(26  Oa.  App.  216) 
TODD  V.  STATE.     (No.  13094.) 

(Court  of  Appeals  of  Ckorgia,  Division  No.  1. 

Feb.  14, 1922.) 

ffiyllahun   hy  the   Court,) 

1.  Failure  to  oharge  on  Involuntary  nanslaugb* 
ter  not  error. 

Under  the  evidence  and  the  defendant's 
statement  to  the  jury,  the  faOure  of  the  court 
to  charge  upon  the  law  of  involuntary  man- 
slaughter was  not  error. 

2.  Remaining   grounds  without   merit. 

The  remaining  grounds  of  the  amendment 
to  the  motion  for  a  new  trial  are  without  sub- 
stantial merit 

3.  Criminal  law  «s»935(l)-p-New  trial  prop- 
erly denied,  when  verdiot  supported  by  avU 
deuce. 

The  verdict  was  amply  supported  by  the  ev« 
idence,  and  the  court  did  not  err  In  overrulinf 
the  motion  for  a  new  triiA. 


VaretlMr 
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Error  from  Superior  Goort,  Tattnall  Ck>iiii- 
ty;   W.  W.  Sheppard,  Judge. 

Elliott  Todd  waa  convicted  of  homldde, 
and  lie  brings  error.    Affirmed. 

H.  H.  £21ders  and  B.  C.  Ck)lUn8,  both  of 
Reldsville,  for  plaintiff  in  error. 

J.  Saxton  Daniel,  Sol.  Gen./  of  Clazton, 
for  the  Stete. 

■ 

BROYTwES,  G.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  216) 

SWAIN  V.  STATE.     (No.  13097.) 

(Court  of  Appeals  of  Georgia,  Diyiflion  No.  1. 

Feb.  14, 1922.) 

(Syllabus  hv  ths  Court.) 

1.  Spedflo  groDRite  of  motion  wKhoat  merit. 

There  is  no  merit  in  any  of  the  special 
grounds  of  the  motion  for  a  new  trial. 

2.  Criminal  law  ^s»ll60— Verdlot  supported  by 
evidence  and  approved  not  disturbed. 

There  is  ample  evidence  to  support  the  ver- 
dict, which  has  the  approval  of  the  judge  who 
tried  the  case,  and  this  court  will  not  inter- 
fere. 

Error  from  City  Court  of  Thomasville; 
W.  H.  Hammond,  Judge. 

Action  between  Floyd  Swain  and  the  State. 
Judgment  for  the  State,  and  Swain  brings 
error.     Affirmed. 

B.  B.  Earle,  of  niomasville,  for  plaintiff 
In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYtiES,  C.  J.,  and  LUKD,  J.,  concur. 


128  Ga.  App.  215) 

BUSH  V.  MIAMI  TRAILER  CO.    (No.  12980.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  14, 1922.) 

(SyUabut  ly  the  Court.) 

Trial  ^=9 1 39 (I)— Error  to  direct  verdict  where 
there  were  Issues  of  fact  for  the  Jury. 

Under  the  evidence  adduced  there  were  is- 
sues of  fact  which  should  have  been  submitted 
to  the  jury,  and  the  court  erred  in  directing  a 
verdict  for  the  plaintiff. 

Brrpr  from  Superior  Court,  Ben  HUl 
County;  O.  T.  Ctower,  Judge. 

Action  by  the  Miami  Trailer  Company 
against  J.  C.  Bush.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 


D.  B.  Qriffln,  of  Fitsgerald,  for  plaintiff 
in  error. 

A.  J.  &  J.  C.  McDonald,  of  Fitzgerald,  tm 
defendant  in  error. 

BROYLES,  C.  J.    Judgment  reversed. 

LUKB  and  BLOODWORTH,  JJ.,  ooncnr. 


(28  Oa.  App.  317) 

OWENS  V.  JONES-KENNEDY  FURNITURE 
CO.     (No.   13078.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(Syllabus  by  the  Court.) 

1.  Salee  «s»202(2,  3)— Title  held  not  to  pasa 
where  oheck  givea  as  cash  payment  waa  not 
paid. 

Where  personal  property  was  sold  on  the 
installment  plan  and  by  the  contract  the  first 
payment  was  to  be  made  in  cash,  and  a  check 
was  given  for  this  "cash"  payment,  on  the  faith 
of  which  the  property  was  delivered  to  the 
purchaser,  the  title  to  the  property  did  not 
pass  from  the  vendor  to  the  vendee  if  the 
bank  refused  to  pay  the  check  because  of  "in- 
sufficient funds"  and  the  vendor  within  a  rea- 
sonable time  demanded  possession  of  the  prop- 
erty from  the  vendee. 

(Additional  Syllabus  by  Bditorial  Staff.) 

2.  Landlord  and  tenant  ^=:>269  (2)— Buyer's 
landlord  held  not  In  position  of  bona  lido 
purchaser  without  notice  of  fraud. 

Where  a  tenant  was  in  arrears  with  her 
rent  when  she  purchased  furniture  and  gave  a 
wortMess  check  therefor,  and  the  landlord  levy- 
ing distress  warrant  thereon  did  not  extend 
credit  or  part  with  anything  on  the  faith  of  her 
possession  of  the  property,  he  was  not  in  the 
position  of  a  bona  fide  purchaser. 

3.  Sales  ^s»479(5)— Where  check  not  good» 
seller  not  required  to  tender  oontraot  and 
efaeck  before  claiming  goods. 

Where  payment  of  the  check  given  as  the 
cash  payment  on  property  purchased  on  an  in- 
stallment contract  was  refused,  it  was  not 
necessary  for  the  seller  to  formally  tender  the 
contract  and  unpaid  check  to  the  buyer  before 
making  claim  to  the  property;  they  being  in- 
troduced in  evidence  on  the  trial  of  the  claim 
case. 

Error  from  Superior  Ck>urt,  Fulton  Oonn- 
ty;  J.  T.  Pendleton,  Judge.  * 

Proceedings  on  a  claim  filed  by  the  Jones- 
Kennedy  EHimiture  Gompany  to  property 
levied  on  under  a  distress  warrant  in  fttTor 
of  J.  S.  Owens.  Judgment  for  the  claimant; 
and  Owens  brings  error.    Afilrmed. 

Etheridge,  Sams  &  Btheridge,  of  Atlanta, 
for  plaintiff  in  error. 

Leon  0.  Greer,  of  Atlanta,  for  defendant 
in  error. 
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Kinaey  rented  a  house  from  John  S.  Owens. 
She  obtained  from  Jones-Kennedy  Fumitare 
Company  certain  famlture  whlcdi  it  de- 
livered at  her  house,  the  same  being  the 
honse  rented  from  Owens.  As  a  part  of  the 
purchase  price  of  the  fnrnitnre,  she  gave  a 
check  for  $50  and  executed  a  contract  in 
which  it  was  stated  that  she  was  to  pay  $50 
cash  and  the  balance  of  the  purchase  price 
at  the  rate  of  $10  per  week.  l!be  check 
for  $50  which  she  gave  was  returned  by  the 
bank  marked  "insufficient  funds.'*  The 
agent  of  the  sellers  notified  Mrs.  Kinsey 
that  "if  she  could  not  pay  the  check  she 
would  have  to  return  the  furniture."  The 
check  was  not  paid.  The  agent  finally  ob- 
tained from  her  the  key  to  the  house,  and 
with  a  conveyance  went  there  to  remove  the 
furniture.  When  he  reached  the  house  he 
found  that  the  furniture  had  been  levied 
upon  by  virtue  of  a  distress  warrant  in  favor 
of  the  landlord,  John  S.  Owens.  The  Jones- 
Kennedy  Company  filed  a  claim  to  the  fur- 
niture, and  a  trial  of  this  claim  in  the  mu- 
nicipal court  resulted  in  a  judgment  in  fa- 
vor of  the  claimant  Certiorari  was  sued 
out,  the  certiorari  was  overruled*  and  OweaoB 
excepted. 

''Fraud  voids  aU  contracts."  C^vil  Code 
1910,  I  4254.  See,  also,  sections.  4111,  4112, 
and  4113  of  the  Code.  In  Starnes  v.  Rob- 
erts, 128  Ga.  718,  58  S.  B.  348,  the  Supreme 
Court  said: 

*^t  personal  chattels  be  sold  upon  the  ex- 
press condition  that  they  are  to  be  paid  for  on 
delivery,  and  they  are  delivered  upon  the  faith 
that  the  condition  will  be  immediately  per- 
formed, and  performance  is  refused  upon  de- 
mand in  a  reasonable  time,  no  title  passes  to 
the  buyer.    Bergan  v.  Magnus,  98  Ga.  514." 

Demand  for  the  property  was  made  in  a 
reasonable  time.  See  Wilson  v.  Comer,  125 
Ga.  500,  54  S.  B.  355,  114  Am.  St  Rep.  245; 
Newman  v.  Claflin  Co.,  107  Ga.  89  (1),  32  S. 
B.  943;  Landauer  v.  Cochran,  54  Ga.  533; 
Jaffrey  v.  Brown  (C.  C.)  29  Fed.  477  (8), 
and  cases  cited  on  page  482,  and  especially 
cases  dted  in  note  on  page  485. 

[2]  The  record  shows  that  at  the  time 
Mrs.  Kinsey  contracted  tc^  purchase  this 
fnmiture  she  was  a  tenant  of  Owens  and 
in  arrears  with  her  rent,  and  it  is  clear  that 
the  landlord  did  not  extend  credit  to  her, 
nor  did  he  psiy  anything  or  part  with  any* 
thing  ''on  the  faith  of  the  property  in  the 
possession  of  the  tenant."  Sutton  v.  Ford, 
144  Ga.  696,  87  8.  E.  799,  L.  R.  A.  1918D, 
561,  Ann.  Cas.  1918A,  106;  Matthews  v. 
Kennedy,  113  Ga.  378,  38  S.  SI  854.  He  does 
not  stand  tn  the  position  of  a  bona  fide 
purchaser  for  value  and  without  notice  of 
the  fraud.     In  Exchange  Bank  ▼.   Clafiin 


pr^ne  Court  said: 

"A  title  obtained  by  fraud  is  voidable  in  the 
vendee  and  is  good  only  when  set  up  by  a  bona 
fide  purchaser  without  notice."  Civil  Code,  | 
8540  (section  4120  of  the  CivU  Code  of  1910). 

A  creditor  by  mortgage  who  did  not  ex- 
tend credit  on  faith  of  the  property,  title 
to  which  was  obtained  by  fraud,  is  not  such 
a  purchaser  as  will  be  protected.  Dinkier 
VI  Potts,  90  Ga.  103,  15  S.  E.  690.  AU  the 
cases  cited  by  the  plaintilT  in  error  can 
be  distinguished  from  the  one  under  con- 
sideration. The  question  of  fraud,  which 
enters  into  this  case,  differentiates  it  from 
several  of  those  dted  by  counsel  for  the 
plaintiff  in  error.  As  an  illustration,  take 
the  case  of  Gartrell  v.  Clay,  81  Ga.  327,  7 
S.  E.  161.  In  that  case  there  was  no  sug- 
gestion of  fraud.  Besides,  the  Supreme 
Court  in  the  opinion  in  that  case  (81  Ga. 
330,  7  S.  E.  162),  said: 

"The  debt  which  the  distress  warrant  was 
sued  out  to  secure  was  a  contract  by  Sophie 
Johnson  with  CSlay  some  time  after  the  goods 
had  been  purchased  by  her  from  Gartrell.  She 
rented  the  house  from  Clay,  and  had  this  fur- 
niture in  her  possession.  Perhaps  it  was  on 
the  faith  of  her  having  this  furniture  in  her 
possession  that  Clay  gave  her  credit." 

In  the  case  sub  Judice,  as  shown  above, 
the  furniture  was  purchased  after  the  house 
was  rented.  Mrs.  Kinsey  gave  a  check  for 
the  initial  payment  That  this  payment 
was  to  be  "cash"  is  shown  by  the  contract, 
and  it  is  evident  that  the  seller  accepted 
the  check  as  cash,  and  when  the  bank  re- 
fused payment  of  the  check  because  of  "in- 
sufficient funds,"  there  was  really  no  pay- 
ment, and  the  title  to  the  property  did  not 
pass  to  Mrs.  Kinsey.  "A  bank  check  tender- 
ed in  payment  is  not  such  until  paid."  Sims 
V.  Bolton,  138  Ga.  73  (1),  74  S.  B.  770 ;  Civil 
Code  1910,  S  4314.  In  the  case  just  cited 
the  Supreme  Court  held  that — 

'The  transaction  of  purchase  and  sale  being 
a  cash  one,  the  title  to  the  mule  did  not  pass 
from  the  vendor  to  the  vendee  on  the  failure 
of  the  bank  to  cash  the  check." 

r3]  Under  the  ruling  in  that  case  it  was 
not  necessary  for  the  vendor  to  formally 
tender  to  t&e  vendee  the  contract  and  the 
unpaid  ched£,  as  they  were  introduced  in 
evidence  upon  the  trial  of  the  case. 

Under  the  facts  of  this  case,  title  to  the 
furniture  never  passed  into  Mrs*  Kinsey; 
it  was  not  subject  to  the  distress  warrant, 
and  the  certiorari  was  properly  overruled. 

Judgment  affirmed. 

BROYLES,  a  J^  and  IA7KE»  J.,  concur. 
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(28  Qa.  App.  S88) 

CENTRAL  OP  GEORGIA  RY.  CO.  V. 
THOMPSON.    (No.  12687.) 

(Court  of  Appeals  of  Georgia,  DlTision  No.  2. 

Harch  9,  1022.    Rehearinir  Denied 

March  20,  1022.) 

(Syllahwi  by  the  OourtJ 

1.  Railroads  «=:>382(6)— Preaenoe  en  traok  1b 
help  leas  oondltloo  did  aot  defeat  reoovery» 
where  evidenee  to  exoose  presenee  was  oot 
insofficieat. 

The  evidence  by  which  the  plaintiff  songht 
to  account  for  and  excuse  the  presence  of  the 
deceased,  lying  helpless  on  the  track,  at  the 
time  and  place  of  the  homicide,  although  weak 
and  circumstantial,  is  not  absolutely  insufficient, 
and  was  coupled  with  testimony  tending  to  neg- 
ative the  fact  of  his  being  then  and  there  in- 
toxicated. It  follows  that  the  ruling  in  Par- 
ish V.  Western  &  Atlantic  Railroad  Co.,  102 
Ga.  285,  291,  29  S.  E.  715,  40  L.  R.  A.  864, 
does  not  control  the  case  adversely  to  the  plain- 
tift.  It  was  held  in  that  case  that  the  presence 
of  the  injured  person,  lying  at  night  on  the 
track  of  the  defendant  company  in  a  helpless 
and  exposed  position,  amounted  prima  facie  to 
a  failure  on  her  part  to  exercise  ordinary  care, 
that  such  negligence,  except  in  a  case  where 
the  injury  is  willful  or  wanton,  would  prima 
facie  operate  to  prevent  a  recovery,  and  that 
the  burden  of  explaining  and  excusing  pres- 
ence in  such  a  helpless  and  exposed  position 
rests  upon  the  plaintiff,  and  not  upon  the  de- 
fendant. See,  in  this  connection,  Falrbum  & 
Atlanta  Ry.  &  Electric  Co.  v.  Latham,  26  Ga. 
App.  698,  107  8.  B.  88. 

2.  Railroads  ^s»39l(4)  —  Contributory  negli- 
gence does  not  defeat  recovery  for  wanton  in- 
Jury. 

Under  the  law  of  this  case  as  formerly  ad- 
judicated by  this  court,  and  under  the  evidence 
disclosed  by  the  record,  the  verdict  for  the 
plaintiff  could  not  be  disturbed,  even  though  it 
were  to  be  held  that  the  jury  were  unauthor- 
ized to  find  tbat  the  plaintiff  had  succeeded  in 
satisfactorily  explaining  and  excusing  the  pres- 
ence and  helpless  condition  of  the  deceased  on 
the  track  at  the  time  and  place  of  the  homicide. 
"While  it  is  true  that  a  railroad  track  is  a 
place  of  danger,  and  one  who  trespasses  there- 
on is  guilty  of  negligence,  yet  when  the  com- 
pany discovers  this  negligence,  or  has  reason 
to  anticipate  it,  and  jf  such  a  trespasser  is 
on  the  track  in  an  apparently  helpless  condi- 
tion, ordinary  diligence  requires  the  use  of 
every  means  then  available  to  aroid  running 
down  and  killing  him;  and  if,  under  such  cir- 
cumstances, this  degree  of  care  is  not  exer- 
cised, and  death  results,  the  killing  will  be 
deemed  in  law  to  have  been  willful  and  wanton. 
Contributory  negligence  on  the  part  even  of 
a  trespasser  will  not  defeat  a  recovery  for  a 
wanton  homicide.*'  Central  of  'Ga.  Ry.  Co.  v. 
Thompson,  25  Gai  App.  715  (2),  104  S.  B.  515. 
See,  also,  Crawford  v.  Southern  Ry.  Co.,  106 
Ga.  870,  873,  33  S.  B.  826;  Southern  Ry.  Co. 
V.  Chatman,  124  Ga.  1026  (5),  53  S.  B.  692,  6 
L.  R.  A.  (N.  S.)  283,  4  Ann.  Cas.  675.  There 
was  some  evidence  sufficient  to  authorize  the 


Jury  to  find  that  the  defendant  was  then  under 
the  duty  of  anticipating  the  presence  of  the  de- 
ceased, and  was  actually  aware  of  his  presence 
in  such  helpless  and  exposed  conditioa  in  time 
to  have  avoided  the  Injury  by  the  exercise  of 
ordinary  care  in  the  performance  of  the  spe- 
cial duty  thus  arising  and  owing  to  him.  Tlce 
T.  Central  of  Ga.  Ry.  Co.,  25  Ga.  App.  846  (1), 
103  S.  B.  262,  and  cases  cited. 

Error  from  Superior  Court,  Burke  Coun- 
ty;  H.  C.  Hammond,  Judge. 

Action  by  Mrs.  W.  O.  Thompson  against 
the  Central  of  Georgia  Railway  (Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AflSrmed. 

H.  W.  Johnson,  of  Savannali,  for  plaintiff 
in  error. 

C.  H.  &  B.  S.  Ck>hen,  of  Augusta,  H.  J. 
FuUbright,  of  Atlanta,  and  B.  V.  Heatbt  of 
Waynesboro,  for  defendant  in  error. 

JBNKINS,  P.  J.   Judgment  affirmed. 

STfePHE)N8  and  HILL,  JJ^  concur. 


(28  Oa.  App.  884) 
CITY  OP  TALLAPOOSA  V.  BROCK. 

BROCK  V.  CITY  OP  TALLAPOOSA. 

(Nos.  12671,  12689.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2l. 

March  0,  1922.) 

fSyUahuM  fry  the  O^wri.) 


1.  Appeal  and  error  ^»655(2)— Bill  of  exoep« 
tions  presented  In  time  not  dismissed  thoagb 
held  by  the  Judge  for  verlflcatlon. 

The  motion  to  dismiss  the  bill  of  excep- 
tions must  be  denied.  The  certificate  of  the 
judge  shows  that  within  the  time  prescribed 
by  law  it  was  presented  to  him  by  counsel  for 
plaintiff  in  error,  to  be  certified  by  him  in  terms 
of  the  law,  and  that  it  was  held  by  him  for 
certain  purposes  of  verification,  without  any 
fault  on  the  part  of  plaintiff  in  error  or  its 
counsel.  The  nlere  fact  that  the  judge  in  his 
certificate  may  have  specified  an  additional 
part  of  the  record  as  material  to  a  dear  un- 
derstanding of  the  case  would  not  operate  to 
change  the  rule. 

2.  Limitation  of  aoflona  «s»130(IO)— Soit  hold 
to  toll  statnts  though  dsmvrrahio  for  fallvr* 
to  show  presentation  of  dalm. 

Although,  under  the  ruling  made  by  the 
Supreme  Court  in  City  of  TaUapoosa  t.  Brock* 
138  Ga.  622,  75  S.  B.  644,  the  former  suit  whs 
demurrable.  In  that  it  faUed  in  its  attempt  to 
set  forth  a  substantia]  compliance  with  the 
provisions  of  section  910  of  Civil  Code  1910, 
relative  to  a  presentation  of  the  daim  to  the 
governing  authorities  of  the  munidpality  for 
adjustment,  it  nevertheless  was  not  such 
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fbsolote  nullity  that  tt  could  not  operate  to 
toll  the  statQte  of  limitations  so  as  to  allow 
the  bringing  of  another  suit  within  six  months 
after  its  dismissal.  The  statute  embodied  in 
section  4381,  providing  for  the  renewal  of 
snits,  is  remedial  in  its  nature,  and  is  intended 
to  afford  relief  from  such  mistakes,  accidents, 
and  errors.  Lamb  v.  Howard,  150  Ga.  12,  102 
a  B.  430. 

8.  New  trial  ^=935-^dinisslon  of  evldenee  of 
dettli  In  aetiOB  for  Injurloa  Bot  grouad  for 
■aw  trial  wheo  llmltedL 

In  an  action  for  damages  for  physical  in- 
joriea,  pain,  and  suffering,  the  admission  of 
evidence  showing  that  the  injuries  set  forth 
in  the  petition  subsequently  resulted  in  the 
death  of  the  plaintiff's  intestate  does  not  af- 
ford ground  for  a  new  trial  where  the  judge, 
In  admitting .  such  testimony,  plainly  and  ex- 
pressly limited  its  probative  value  **as  a  cir- 
cumstance showing  the  extent  of  the  injuries," 
and  in  his  charge  repeated  the  substance  of 
such  ruling,  and  plainly  instructed  the  jury 
that  they  could  not  consider  the  death  as  ad 
element  of  damage*  Chattanooga  B.  Co.  v. 
Liddell,  85  Ga.  482,  11  &  B.  853,  21  Am.  St 
Bep.  169. 


6.  SttflldMoy  of  tvldeads  aMi  axoaaatvoBaaa  of 
danagea. 

Under  the  evidence  disclosed  by  the  rec- 
ord, it  is  not  possible  to  hold  either  that  the 
verdict  was  without  any  evidence  to  support  it 
or  that  the  amount  of  the  verdict  ($6,500)  is 
excessive. 

Error  from  Superior  Court,  Haralson 
County;   F.  A.  Irwin,  Judge. 

Action  by  W.  B.  Broek,  administrator, 
against  the  City  of  Tallapoosa.  Judgment 
for  plaintiff,  and  defendant  brings  error,  and 
plaintiff  brings  cross-bill  of  exceptions. 
Cross-bill  dismissed,  and  judgment  affirmed. 

M  J.  Head  and  Lloyd  Thonias,  both  of 
Tallapoosa,  for  plaintiff  In  error. 

Bdwarda  &  E>dwards,  of  Buchanan,  and 
U.  G.  Brock  and  H.  J.  McBride,  both  of 
TaUapoosa,  for  defendant  in  error. 

JENKINS,  J.  This  was  a  suit  for  personal 
injuries,  pain,  and  suffering,  alleged  to  have 
been  occasioned  plaintiff  on  account  of  the 
failure  of  defendant  to  comply  with  its  duty 
of  keeping  and  maintaining  a  portion  of  one 
of  its  sidewalks  in  a  reascmably  safe  condi- 
tion. The  petition  alleges  that  a  section  of  a 
certain  wooden  ventilator  covering  a  portion 
of  def^idant's  sidewalk,  on  which  petition- 
er was  standing,  gave  way,  causing  her  to 
fall  through,  thereby  inflicting  serious  per- 
sonal injuries.  The  evidence  shows  that  the 
wooden  grate  had  been  constructed  and  had 
,._      ^  ^  ^  ^,  ,        ....      been  In  use  for  a  long  number  of  years  prior 

7J!?!J*!Sf.i"?f"r^    ^^^  ""l*^*  ^^'"i  **"•   to  the  date  of  the  Injury.    The  suit  is  alleg- 
law  attaches  to  those  terms  is  m  accordance   ^d  to  be  in  renewal  of  a  former  suit  for  the 

same  cause  of  action,  and  is  maintained  by 
her  administratrix,  the  original  plaintiff  hav- 


4.  Appeal  and  error  9=»  1 033  (5)— Trial 
255(13)— Faflara  to  deflae  ''patent  defeots'* 
aad  "latent  defects"  not  reversible  error; 
Inatniotlos  rofening  to  patent  and  latent 
tfefeots,  bot  giving  only  rule  of  iiaUiity  for 
latent  defects,  held  favorable  to  tfefendant 

The  failure  of  the  judge  to  define  or  elab- 
orate without  request,  the  meaning  of  the 
terms  '^patent  defects"  and  'latent  defects" 
does  not  authorise  the   setting   aside  of  the 


with  their  ordinary  acceptation,  fmd  the  sense 
In  which  they  were  employed  was  such  as  to 
make  clear  the  idea  intended  to  be  conveyed. 
The  charge,  while  makhig  reference  to  both 
patent  and  latent  defects,  was  especially  fa- 
vorable to  the  defendant,  in  that  it  treated  the 
alleged  defect,  if  a  defect,  as  latent  in  char- 
acter, and  amounted  to  such  an  instruction, 
since  the  only  rule  of  liability  given  was  such 
as  might  arise  out  of  the  negligence  of  defend- 
ant on  account  of  latent  defects,  of  which, 
under  the  evidence,  the  jury  might  determine 
the  defendant  had  actual  notice,  or  ought  in  the 
exercise  of  ordinary  care  to  have  discovered 
and  remedied.  City  of  Columbus  v.  Anglin,  120 
Ga.  785  (»),  48  S.  E.  8ia 

5.  Appeal  and  error  ^»  1033 (5)— Instruction 
as  to  nonliability  if  injury  resulted  from  ac- 
cident held  not  confusing  or  prejudicial  to 
defenilant. 

The  excerpt  from  the  charge  complained  of 
In  the  eighth  ground  of  the  amendment  to 
the  motion  for  a  new  trial,  set  forth  below, 
does  not  constitute  reversible  error,  as  being 
calcolated  to  confuse  the  jury  to  the  preju- 
dice of  the  defendant.  It  was  given  for  the 
defendant's  benefit,  and  the  only  ordinary  and 
reasonable  meaning  of  the  excerpt  is  that  the 
city  would  not  be  Uable  if  it  had  exercised  or- 
dinary and  reasonable  care,  even  though  the 
plaintiff  might  be  likewise  blameless. 


ing  died  subsequent  to  its  Institution.  The 
jury  returned  a  verdict  for  the  plaintiff  in 
the  sum  of  $6,500,  and  exception  is  taken  to 
the  overruling  of  the  defendant's  motion  for 
new  trial.  The  grounds  of  the  motion  relied 
upon  in  the  briefs  filed  by  counsel  for  plain- 
tiff in  error  are: 

[1,2]  (1)  The  cause  of  action  is  barred  by 
the  statute  of  limitations,  and  the  suit  can- 
not be  maintained  in  renewal  of  the  former 
suit,  for  the  reason  that  the  former  suit  was 
void  On  account  of  its  failure  to  show  a  sub- 
stantial compliance  by  the  plaintiff  with  the 
provisions  of  Civil  Code  1910,  S  910,  relative 
to  a  presentation  of  the  claim  to  the  munici- 
pal authorities  for  adjustment  (grounds  3,  13, 
18,  19,  and  20  of  the  amendment  to  the  mo- 
tion). Exception  Ib  taken  to  the  failure  of 
the  court  to  state  to  the  jury  the  defendant's 
contention*  in  this  respect  (ground  4). 

[3]  (2)  The  court  erred  in  admitting,  over 
defendant's  objection,  the  testimony  of  cer- 
tain  physicians,  to  the  effect  that  the  death 
of  the  plaintiff  resulted  from  the  injuries  set 
forth  by  the  plaintiff  in  her  petition  (grounds 
1,  2,  and  19  of  the  amendment  to  the  motion). 
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This  eyidenoe  was  admitted^  expressly,  only 
*'as  a  circumstance  showing  the  extent  of  the 
injuries,"  and  in  his  charge  the  judge  again 
plainly  &k>  limited  its  probative  value,  and 
expressly  confined  the  measure  of  damages 
to  the  pain  and  suffering  sued  for. 

[4]  (3)  The  charge  was  confusing  in  that 
it  referred  to  the  rule  governing  liability 
for  both  patent  and  latent  defects,  without 
defining  these  terms,  and  because  there  was 
no  evidence  to  authorize  any  reference  to  a 
patent  defect  (ground  7). 

[5]  (4)  The  court  erred  in  charging  the 
jury  as  follows: 

'*If  this  damage  resulted  from  a  mere  ac- 
cident for  which  nobody  wovld  be  liable  after 
the  city  -has  exercised  ordinal  and  reasonable 
care  and  diligence  as  I  have  charged  you,  then 
the  city  would  not  be  liable.' 


ft 


This  charge,  it  is  alleged,  was  error,  for 
the  reason  that  it  was  confusing,  and  tended 
to  mislead  the  jury;  that,  if  damage  resulted 
from  a  mere  accident,  for  which  nobody 
would  be  liable,  the  defendant,  as  a  matter 
of  course,  would  not  be  liable  under  any  cir- 
cumstances; that  this  charge  ''might  well 
lead  to  the  conclusion  in  the  minds  of  the 
jury  that  for  a  mere  accident  the  defendant 
would  be  liable,  unless  it  had  previously  ex- 
ercised all  the  care  and  diligence  required  in 
case  of  injury  not  to  the  result  of  the  mere 
accident"  (ground  8). 

[6]  (5)  The  verdict  is  not  supported  by  the 
evidence,  and  is  excessive  (grounds  15, 16,  and 
17).  The  special  contention  in  this  req)ect 
is  that  the  evidence  showed  that  the  sidewalk 
was  not  being  used  by  the  plaintiff  at  the 
time  and  place  of  the  injury  in  an  ordinary 
manner  and  by  herself  alone,  but  that  the 
plaintiff  and  three  other  persons  were  stand- 
ing upon  the  grate  at  the  time  the  defective 
bar  gave  way;  that  the  evidence  showed 
that  this  particular  portion  of  the  sidewalk 
and  grate  was  not  in  fact  constructed  by  the 
city,  but  by  the  owner  of  the  abutting  prop- 
erty, and  that  the  grate  was  used  to  venti- 
late the  basement  of  the  building;  that  the  evi- 
dence showed  that  all  of  the  grate  bars  were 
sound  except  the  one  which  gave  way,  and 
that  the  unsound  and  decayed  portion  of  the 
defective  bar  was  confined  to  the  under  side, 
and  that  such  rotten  condition  was  not  appar- 
ent to  ordinary  inspection,  and  that  the  city 
had  neither  actual  nor  constructive  notice  of 
the  defect ;  that  ''the  only  evidence  of  actual 
notice  Is  the  testimony  of  J.  A.  Davis,  a  for- 
mer marshal,  that  he  notified  Stephens  N.  No- 
ble, a  councilman,  that  the  grate 'was  In  a 
bad  condition,  without  specifying  In  what  re- 
spect the  condition  was  bad,  or  giving  any 
further  notice  to  the  mayor  or  other  council- 
man, or  the  owner,  and  without  taking  any 
steps  whatever  to  have  the  defects  removed. 
This  was  during  the  year  1906,  and  It  so 


happaied  that  Mr.  Noble  was  the  only  mem- 
ber of  council  for  that  year  who  was  dead 
at  the  time  the  evidence  of  said  Davis  was 
taken. 

It  is  not  necessary  to  add  anything  fur- 
ther to  the  headnotes. 

Judgment  affirmed  on  the  main  bill  of  ex- 
ceptions;   cross-bill  dismissed. 

STBPHtESNS  and  BILL,  JJ.,  concur. 


(1X2  Va.  681> 
JACOBS  V.  COMMONWEALTH. 

(Supreme   Court   of  Appeals  of  Virginia. 
March  16,  1922.) 


1.  Homicide  ^=:>I3— Law  Impllae  malice  fre» 
killing  with  ptetoL 

Bven  though  the  defendant  and  deceased 
had  been  on  good  terms  prior  to  the  shooting, 
the  law  imph'es  malice  from  the  fact  that  de- 
fendant had  armed  himself  with  a  pistol  "for 
use  if  anything  should  happen,*'  and  that  with 
the  pistol  he  shot  deceased  in  the  back  and 
killed  him. 

2.  Homidiie  ^s»43— -Provooatlea  does  aot  re- 
duoe  killing  to  manslaggliter  nnFess  It  aroat- 
68  passion. 

Provocation  will  not  reduce  homicide  from 
murder  to  manslaughter  unless  it  has  so  arous- 
ed the  anger  of  the  assaUant  as  temporarily  to 
affect  his  reason  and  self-control,  since  both 
provocation  and  passion  must  exist. 

3.  Homicide  ^=:>282— Wlielher  provocation  pro* 
dnoes  passion  suflRolont  to  raduoe  offense  to 
manslaaghter  is  Jnry  qneatlon. 

When  there  is  room  upon  the  evidence  for 
difference  of  opinion,  the  question  whether  the 
alleged  provocation  suffidentiy  operated  on  the 
mind  of  accused  to  rebut  the  presumption  of 
malice  arising  from  the  killing,  and  reduced  the 
grade  of  the  offense  to  manslaughter,  is  one 
for  the  jury  to  determine,  under  instructions 
from  the  court  as  to  the  nature  and  extent  of 
provocation. 


4.  Homicide  «s»ll,  22(2)— Teat  of  mnrder  is 
maJios;  deliberation  and  premeditation  elo- 
ments  of  first  degree  murder. 

The  test  of  murder  is  malice,  and  every  ma- 
licious IdlUng  is  murder  in  the  first  or  second 
degree;  the  former  if  deliberate  and  premedi- 
tated, and  the  latter  if  not 

5.  Homicide  <8=:>I46,  147,  152— Maltoe^  bnt  not 
deliberation  and  premeditation,  preaumed; 
every  homicide  is  prima  faoie  seoond  degree 
mnrder. 

There  is  a  prima  fade  presumption  of  mal- 
ice arising  from  the  mere  fact  of  a  homicide, 
but  no  presumption  of  deliberation  and  premedi- 
tation, and  every  homicide  is  prima  facie  mnr* 
der  in  the  second  degree,  and  the  burden  la 
on  the  accused  to  reduce  and  on  the  common- 
wealth to  elevate  the  grade  of  the  offense. 
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6.  Criminal  law  ^e3»557— Defendant  nifiy  rely 
on  extenaatlont  shown  by  prosooutloa't  ovi- 
tfenoa. 

Defendant  may  rely  upon  drcnmstances  of 
eztenaation  appearing  in  the  evidence  produced 
by  the  commonwealth  to  the  same  extent  as  if 
they  were  brought  out  in  his  evidence  in  reduc- 
ing the  grade  of  the  homicide. 

7.  Homlclds  ^=9269— Existenoe  of  malloe  la 
oenerally  question  for  Jury. . 

Whether  malice  exists  in  a  particular  case 
is  usually  a  question  for  a  jury,  and  the  signifi- 
cance of  the  words  and  conduct  addresses  it- 
self peculiarly  to  the  consideration  of  the  jury; 
but  in  perfectly  dear  cases  the  evidence  may 
be  Tield  not  to  show  malice  though  the  Jury 
found  its  existence. 

8.  Homldde  ^=::>27 1— SufRdency  of  provocation 
Is  question  of  law,  and  its  oxistenoe  a  ques- 
tion of  fact. 

The  sufBdency  of  provocation  to  excuse  or 
extenuate  murder  is  generally  a  question  of 
law,  but  whether  such  provocation  exists  in  a 
particular  case  is  a  question  of  fact 

9.  Homldde  ^=>48  —  Assault  on  defendant's 
motlMr  la  suffidont  provocation  to  reduce 
killing  to  maaslanglitor. 

An  assault  by  deceased  upon  defendant's 
mother,  In  ^pehich  he  struck  her  with  his  fist 
and  knocked  her  down,  is  ample  provocation 
for  pasdon  on  the  part  of  accused  which  would 
reduce  the  killing  from  murder  to  manslaugh- 
ter. 

10.  Homldde  ^s»23^-Evidence  held  to  tnt- 
taln  finding  killing  was  roatidons,  and  not 
caused  by  provocation. 

In  a  prosecution  for  homldde,  committed 
after  deceased  had  knocked  defendant's  mother 
down,  where  defendant  did  not  daim  to  have 
acted  in  sudden  passion  produced  by  the  as- 
sault on  Ms  mother,  but  falsely  testified  de- 
ceased was  threatening  his  mother  with  a  pis- 
tol, and  that  he  fired  the  first  shot  to  defend 
Ills  mother,  and  the  other  shots  to  defend  him- 
sdf,  evidence  held  to  sustain  a  finding  that  the 
provocation  did  not  produce  pasdon  on  the  part 
of  defendant. 

Burks,  J.,  dissenting. 

Error  to  Circuit  Court,  Northampton 
County. 

James  Jacobs  was  convicted  of  murder  in 
Che  second  degree,  and  he  brings  error.  Af- 
Urmed. 

J.  Brooks  Mapp,  of  Keller,  for  plaintiff  in 
error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  6^.,  and  Leon  M.  Basdle, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

KELLY,  P.  Upon  an  indictment  for  the 
murder  of  Harvey  Palmer,  James  Jacobs 
was  found  guilty  and  sentenced  to  a  term  of 
10  years  in  the  penitentiary. 

The  defendant  excepted  to  the  giving  of 


a  number  of  instructions,  and  also  to  the  |  day  after  the  shooting  did  not  at  tliat  time 


overruling  of  a  motion  for  a  new  trlieil,  but 
the  sole  contention  presented  to  us  is  that 
the  evidence  was  not  sufiSdent  to  warrant  a 
conviction  of  murder  in  the  second  degree. 

All  of  the  parties  involved  were  colored 
persons.  The  killing  occurred  about  2  o*dock 
on  the  morning  of  August  5,  1920,  at  the 
home  of  the  prisoner  and  his  mother,  Ellen 
Carpenter.  Beginning  earlier  in  the  night 
there  was  a  drinking  and  dandng  party  at 
the  house,  those  present  having  been  invited 
there  by  Ellen  Carpenter  and  her  niece, 
Leah  Douglas.  Some  SO  or  40  guests  were  in 
attendance.  Ellen  Carpenter  sold  food  from 
one  table  and  Leah  Douglas  sold  whisky 
from  another  table  in  the  same  room.  This 
was  a  continuous  performance,  and  the 
drinking  was  rather  general.  Both  the  pris- 
oner and  the  deceased  were  among  those  who 
bought  and  drank  whisky.  Most  of  the 
guests  had  left  the  place  before  the  shooting 
occurred.  Spme  trouble  arose  between  the 
deceased  and  his  wife.  Ellen  Carpenter  in- 
terceded in  an  apparently  inoffensive  way, 
saying  to  Harvey  Palmer,  the  deceased, 
"Your  wife  has  not  done  anything,  let  her 
alone^*'  whereupon  he  struck  Ellen  Carpen- 
ter with  his  fist,  knocking  her  down,  and 
Leah  Douglas  ezdalmed,  ''Lord,  he  has  killed 
Aunt  Ellen.** 

There  is  an  irreconcilable  conflict  of  evi- 
dence in  some  of  the  particulars  of  the  shoot- 
ing. Upon  the  testimony  of  the  common- 
wealth the  Jury  might  have  believed,  and 
from  their  verdict  evidently  did  believe,  that 
before  Jacobs  opened  fire  Ellen  Carpenter 
was  getting  up  on  her  feet ;  that  Buck  Palm- 
er, without  making  further  demonstration  or 
eithibiting  any  weapon,  had  turned  and  was 
walking  away,  having  gone  a  distance  vari- 
oudy  estimated  by  the  witnesses  at  from  a 
few  feet  to  five  ojr  six  yards,  when  Jacobs 
stepped  forward  and  said,  "Buck,  you  are 
not  going  to  hit  my  mother  like  that,"  at  the 
same  time  firing  three  shots  at  Palmer,  two 
of  which  took  effect  It  is  conceded  that  the 
deceased  was  shot  in  the  back. 

On  the  other  hand,  according  to  the  testi- 
mony of  the  prisoner  and  some  of  his  wit- 
nesses, the  deceased  was  leaning  over  the 
prostrate  form  of  Ellen  Carpenter,  with  a 
pistol  in  his  hand,  and  the  prisoner,  after 
exclaiming,  "Don't  you  kill  my  mother," 
fired  the  first  time  for  the  purpose  of  de- 
fending his  moth^,  and  continued  to  fire  be- 
cause he  feared  for  his  own  life.  He  does 
not  claim  to  have  acted  in  hot  blood,  or  un- 
der the  propulsion  of  a  sudden  fit  of  anger. 

The  conflict  in  the  evidence  was,  of  course, 
to  be  settled  by  the  jury,  and  it  is  pertinent 
to  observe  that  the  testimony  for  the  defense 
was  materially  discredited  in  several  re- 
spects, particularly  by  the  admitted  fact  that 
the  witnesses  for  the  accused  who  had  previ- 
ously testified  at  the  coroner's  inquest  on  the 


«=»For  other  oases  seo  samo  topic  and  KBY-NUliBBR  In  all  Ke7-Numbered  Digests  and  IndezM 
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Bay  anything  about  a  pistol  In  tide  bands  of 
the  deceased. 

[1]  It  Is  true  that  the  prisoner  and  the  de- 
ceased seem  to  have  been  on  good  terms  prior 
to  the  shooting,  but  the  prisoner  was  armed 
with  a  pistol  which  he  said  he  put  in  his 
pocket  that  night  "for  use  if  anything  should 
happen."  With  this  deadly  weapon  he  diot 
the  deceased  in  the  back  and  killed  him. 
From  these  facts  the  law  implies  malice,  and 
the  jury  was  warranted  in  finding  that  he 
did  not  sustain  the  burden  of  rebutting  the 
presumption  thus  arising  against  him. 

[2»  3]  In  the  brief  of  counsel  for  the  de- 
fendant it  is  insisted  that  he  acted  under 
great  provocation.  It  must  be  remembered, 
however,  that  provocation  cannot  be  relied 
upon  to  reduce  murder  in  the  second  degree 
to  manslaughter  unless  the  provocation  has 
so  aroused  the  anger  of  the  assailant  as  to 
temporarily  affect  his  reason  and  self-con- 
trol. The  authorities  for  this  fftmlliar  prop- 
osition are  cited  hereafter.  In  this  case  the 
defendant  does  not  claim  to  have  been  thus 
affected.  He  expressly  negatives  any  such 
defense  by  claiming  that  he  shot  the  deceased 
because  he  thought  that  action  necessary  to 
save  his  mother  and  himself,  and  he  does  not 
in  his  testimony  rely  upon  provocation  as  a 
defense.  When  there  is  room  upon  the  evi- 
dence for  a  difference  of  opinion,  the  ques- 
tion whether  the  alleged  provo<Sation  suffi- 
ciently operated  on  the  mind  of  the  accused 
to  repel  the  presumption  of  malice  arising 
from  the  killing,  and  thus  reduce  the  grade 
of  the  offense,  is  one  for  the  jury  to  deter- 
mine. In  every  such  case  it  is  the  province 
of  the  court  to  instruct  the  jury  as  to  the 
nature  and  extent  of  the  provocation  sufficient 
to  reduce  a  homicide  from  murder  to  man- 
slaughter, but  it  is  the  province  of  the  jury 
to  determine  whether,  under  the  facts  of  the 
particular  case,  the  alleged  provocation  rath- 
er than  a  malicious  purpose  actuated  the 
perpetrator. 

[4-6]  The  test  of  murder  is  malice  Every 
malicious  killing  is  murder,  either  in  the 
flrst  or  second  degree — the  former  if  delib- 
erate and  premeditated,  and  the  latter  if  not 
Furthermore,  there  is  a  prima  fade  presump- 
tion of  malice  arising  from  the  mere  fact  of 
a  homicide,  but  there  is  no  presumption 
therefrom  of  deliberation  and  premeditation. 
This  is  merely  another  way  of  stating  the 
familiar  rule  of  law  tliat  every  homicide  is 
prima  facie  murder  in  the  second  degree,  and 
that  the  burden  is  on  the  accused  to  reduce, 
and  on  the  commonwealth  to  elevate,  the 
grade  of  the  offense.  Hill's  Case,  2  Grat  (43 
Va.)  595;  Potts'  Case,  113  Va.  732,  73  S.  B. 
470;  Bryan's  Case,  131  Va,  — ,  109  S.  B.  477, 
478.  This,  of  course,  does  not  mean  that  the 
accused  may  not  rely  upon  circumstances  of 
extenuation  appearing  in  the  evidence  pro- 
duced by  the  commonwealth  with  the  same 
effect  as  if  brought  out  in  evidence  offered  by 
hiuL 


[7]  Whether  malioe  exists  in  a  particular 
case  la  usually  a  question  for  the  jury.  We 
have  held  in  perfectly  dear  cases  that  the 
evidence  was  not  sufficient  to  show  malice 
even  where  the  jury  had  found  to  the  con- 
trary^ but  malice  is  a  subjective  condition 
of  mhid,  discoverable  only  by  words  and  con- 
duct, and  the  significance  of  the  words  and 
conduct  of  an  accused  person,  wherever  there 
can  be  doubt  about  such  significance,  ad- 
dresses itself  peculiarly  to  the  consideration 
of  the  jury. 

"The  determination  of  the  grade  or  degree 
of  homidde  is  a  question  for  the  jury.**  2 
Michie  on  Homicide,  p.  1388. 

[8]  "The  suffici^icy  of  the  provocatiox)  to 
excuse  or  extenuate  murder  is  generally  a 
question  of  law.  Whether  such  provocation 
existed  in  the  particular  case  is  a  question  of 
fact"  21  Cyc.  1028,  and  cases  cited  in 
note  67. 

In  State  v.  Morrison,  49  W.  Va.  211,  38  S. 
B.  481,  the  defendant,  Morrison,  upon  a  sud- 
den quarrel  struck  the  deceased  with  a  heavy 
stick,  and  claimed  to  have  acted  in  self-de- 
fense. He  was  indicted  for  murder  and  con- 
victed of  that  offense  in  the  second  degree. 
The  defendant  and  a  man  named  Dempsey 
were  the  only  eyewitnesses  to  the  tragedy. 
They  both  testified,  and  their  testimony, 
which  was  practically  identical,  constituted 
the  only  evidence  upon  which  the  state  could 
rely  for  a  conviction.  There  was  room  under 
this  evidence  to  claim  that  the  accused  acted 
in  hot  blood,  and  still,  as  stated  above,  he 
relied  upon  self-defensa  The  opinion  of  the 
court  by  Judge  Poffenbarger  dealt  with  the 
law  of  the  case  in  both  aspects  as  follows: 

^'The  instrument  with  which  the  wound  was 
inflicted  is  proved  by  the  result  to  have  been 
a  deadly  weapon.  It  was  for  the  jury  to  say 
whether  the  act  was  done  in  the  heat  of  blood, 
and  therefore  amounted  in  law  to  manslaughter 
only,  or  in  self-defense,  and  justifiable.  They 
have  failed  to  find,  as  matters  of  fact,  that  the 
act  was  done  as  the  result  of  passion  and  heat 
of  blood,  or  in  self-defense,  but  on  the  con- 
trary, that  the  blow  was  administered  with  a 
deadly  weapon,  and  with  the  intent,  at  least, 
to  do  severe  bodily  harm,  and  from  it  death  re- 
sulted; and  there  is  evidence  to  support  each 
of  these  findings.  From  these  facts  the  jury 
might  rightfully  infer  that  the  act  was  done 
maliciouidy." 

See,  also,  Bryan's  Case,  supra;  State  v. 
Dillard,  59  W.  Va.  197,  63  S.  B.  117;  Maher 
V.  People,  10  Mich.  212,  81  Am.  Dec.  781; 
State  V.  Hoyt,  13  Minn.  132,  147  (Gil.  125> 
Seals  V,  State,  3  Baxt  (Tenn.)  459. 

In  the  light  of  the  foregoing  principles  and 
authorities,  It  would  seem  that  the  language 
of  the  West  Virginia  Supreme  Cburt  in 
State  V.  Beatty,  51  W.  Va.  232,  41  S.  D.  434, 
is  peculiarly  applicable  here.  In  that  case 
the  accused  was  convicted  of  murder  in  the 
first  degree,  and  one  of  the  questlcms  involv- 
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ed  was  whether  the  kUllng  was  the  result  of 
passion.   The  court  said : 
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'If,  in  any  case  the  finding  of  a  Jury  on  this 
peculiar  question  might  be  set  aside  by  the 
court,  it  cannot  be  done  In  this  instance.** 

[I]  To  be  sure  there  was  ample  evidence 
of  provocation  In  the  case  at  bar.  The  de- 
ceased had  Just  made  a  violent  attack  on 
the  mother  of  the  accused,  and  that  was  legal 
ground  for  anger  on  his  part  (Davis'  Crim. 
Law,  84).  But  we  must  not  lose  sight  of  the 
fact  that  the  effect  of  the  provocation  on  the 
defendant's  state  of  mind  was  the  material 
and  decisive  question. 

In  Davis'  Orim.  Law,  p.  84,  it  is  said: 

"The  indulgence  shown  to  the  first  transport 
of  passion,  in  these  cases,  is  plainly  a  con- 
descension to  the  frailty  of  human  nature,  to 
the  temporary  madness  which,  while  the  frenzy 
lasts,  renders  the  man  deaf  to  the  voice  of 
reason.  And  therefore  the  provocation  which 
extenuates  in  the  case  of  homidde  must  be 
something  which  the  man  is  conscious  of,  which 
he  feels  and  resents  at  the  instant  the  act 
which  he  would  extenuate  is  committed;  not 
what  time  or  accident  may  afterwards  bring  to 
Bgfat.  Passion  arising  from  sufficient  provo- 
cation is  evidence  of  the  absence  of  malice,  and 
reduces  homicide  to  manslaughter:  but  pas- 
sion without  provocation,  or  provocation  with- 
out passion,  is  not  entitled  to  this  indulgence; 
and  where  there  are  both  provocation  and  pas- 
sdon,  the  provocation  must  be  sufficient." 

In  Minor's  Synopsis  of  Criminal  Law,  p. 
46,  it  is  said  that  the  provocation,  in  order  to 
extenuate  homicide  to  manslaughter,  must 
be  such  as  to  have— 

"actually  excited  strong  passion,  so>  as  to  have 
temporarily  unsettled  the  reason.  Adequate 
provocation  and  ungovernable  passion  must 
concur"  —citing  several  Virginia  cases. 

In  Bead's  Case,  22  Grat  (63  Va.)  024,  dSS, 
It  Is  said: 

*^t  is  not  only  necessary  in  such  a  case  and 
for  such  an  effect  that  a  reasonable  provoca- 
tion should  be  received,  but  it  !s  also  neces- 
sary that  the  provocation  should  have  the  ef- 
fect of  producing  sudden  passion  under  the  in- 
fluence of  which  alone  the  offense  is  committed. 
It  must  be  a  sudden  transport  of  passion, 
whidi  the  law  calls  furor  brevis.  If  a  person 
on  receiving  the  gravest  provocation,  is  un- 
moTed  by  passion,  but  wantonly  and  willfully 
and  wickedly  kills  his  adversary  otherwise  than 
in  self-defense,  he  is  guilty  of  murder.  The 
lavr  mitigates  the  offense  to  manslaughter,  only 
as  an  indulgence  to  the  infirmity  of  human  na- 
ture. Provocation  without  passion  or  passion 
without  provocation  will  not  do;  both  must 
concur  to  reduce  the  offense  to  the  grade  of 
manslaughter." 

In  State  v.  Ellis,  74  Mo.  at  page  218,  the 
court  said : 

*^t  is  to  be  observed,  also,  that  it  is  the 
state  of  mind,  when  produced  by  lawful  prov- 
ocation and  not  the  provocation  itself,  which 
aoakes  the  killing  manslaughter,  for,  although 


there  may  have  been  what  Is  denominated  law- 
ful provocation,  yet  if  such  provocation  did  not, 
in  fact,  produce  the  state  of  mind  above  de- 
scribed *  ^  *  the  killing  would  be  murder 
at  common  law,  and,  under  our  statute,  murder 
in  the  first  degree." 

[10]  No  doubt  the  accused  was  mad,  but 
anger  and  malice  frequently  accompany  each 
other,  and  neither  he  nor  any  other  witness 
in  this  case  testified  to  any  overpowering 
passion  on  his  part.  On  the  contrary,  his  ef- 
fort and  the  effort  of  his  mother  and  his  cous- 
in, Leah  Douglas,  were  to  prove  that  be  shot 
purely  to  save  his  mother's  life  and  his  own. 
This  was  the  only  theory  which  his  testimony 
and  that  of  his  witnesses  seemed  designed  to 
establish.  The  Jury  evidently  believed,  as 
they  might  well  have  done  under  the  evidence, 
that  the  assault  on  his  mother  had  ended, 
and  that  he  was  in  no  danger.  Their  ver- 
dict concluded  that  question.  The  case,  there- 
fore, comes  to  us  as  one  in  which,  at  an  un- 
lawful drinking  and  dancing  party,  sponsor- 
ed by  bis  mother,  the  accused  armed  himself 
with  a  pistol  for  use  "if  anything  should  hap- 
pen," and  used  it  to  kUl  a  man  on  a  false 
pretext.  The  evidence  which  he  himself  ad- 
duced, If  it  does  not  preclude  the  question 
entirely,  certainly  brought  about  such  a  state 
of  facts  as  that  the  question  of  whether  the 
provocation  produced  the  state  of  mind  nec^ 
essary  to  extenuate  the  killing  to  manslaugh- 
ter clearly  rested  with  the  jury. 

For  the  reasons  stated  we  are  of  opinion 
that  the  Judgment  complained  of  was  free 
from  error,  and  that  the  same  must  be  af- 
firmed. 

Afilrmed. 

BURKS,  J.  (dissenting).  I  concur  with 
the  majority  of  the  court  In  saying  that  the 
plaintifiF  in  error  did  not  kill  the  deceased 
in  order  to  protect  his  mother,  or  in  selfnle- 
fense.  His  whole  tale  on  this  subject  is  a 
fabrication,  whether  from  fright  or  other 
cause  I  do  not  know.  He  had  not  previously 
given  an  account  of  the  shooting  to  any  one 
else.  He  did  not  kill  to  protect  his  mother, 
but  because  he  was  mad,  and  Justly  and  law- 
fully mad.  Just  as  he  came  around  the  cor- 
ner of  the  house  he  saw  the  deceased  knock 
his  mother  down,  and  heard  the  exclamation, 
"Lord,  he  has  killed  aunt  Ellen."  He  rushed 
up  at  once  and  began  firing  at  such  close 
range  that  there  were  ix>wder  marks  on  the 
clothing  of  the  deceased.  It  is  wholly  im- 
material that  the  deceased  was  retreating. 
It  is  inconceivable  to  me  that  there  was  no 
passion  arising  from  the  transaction.  In 
such  case— 

"passion  arising  from  sufficient  provocation  la 
evidence  of  the  absence  of  malice,  and  reduces 
homicide  to  manslaughter.**  Davis  Cr.  Law, 
84. 

This  is  one  of  the  few  cases  In  which  tlia 
law  recognizes  the  frailty  of  human  nature 
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and  reduces  the  crime  from  murder  to  man- 
slaughter. 
The  author  Just  dted  says  at  pages  83,  84 : 

'*The  provocation  that  will  be  allowed  to 
extenuate  the  guilt  of  Tolnntary  homicide  must 
be  of  a  nature  which,  regarding  man  as  he  ir, 
might  reasonably  and  naturally  have  ezdted 
his  passions  beyond  the  power  of  his  reason 
to  control  his  conduct.  Thus,  if  a  man  were 
to  find  another  in  the  act  of  adultery  with  his 
wife,  and  thereupon  to  kill  him  in  the  first 
transport  of  passion,  he  would  only  be  guilly 
of  manslaughter,  and  that  of  the  lowest  de- 
gree, because  there  could  not  be  a  greater 
provocation.  Thus,  also,  any  assault  made  with 
violence  or  circumstances  of  indignity  upon  a 
man's  person,  as  by  pulling  him  by  the  nose, 
if  it  be  resented  immediately  by  the  death  of 
the  aggressor,  and  it  appears  that  the  party 
acted  upon  the  heat  of  blood  upon  that  prov- 
ocation, will  reduce  the  crime  to  manslaugh- 
ter.   •    •    • 

"The  indulgence  shown  in  the  first  transport 
of  passion,  in  these  cases,  is  plainly  a  con- 
descension to  the  frailty  of  human  nature,  to 
the  temporary  madness  which,  while  the  frenzy 
lasts,  renders  the  man  deaf  to  the  voice  of  rea- 
son. And  therefore  the  provocation  which  ex- 
tenuates in  the  case  of  homicide  must  be  some- 
thing which  the  man  is  conscious  of,  which 
he  feels  and  resents  at  the  instant  the  act 
which  he  would  extenuate  is  committed;  not 
what  time  or  accident  may  afterwards  bring 
to  light.  Passion  arising  from  sufficient  prov- 
ocation is  evideuce  of  maUce,  and  reduces  hom- 
icide to  manslaughter;  but  passion  without 
provocation,  or  provocation  without  passion,  is 
not  entitled  to  this  indulgence;  and  where 
there  are  botii  provocation  and  passion,  the 
provocation  must  be  sufficient.    •    •    • 

**Between  persons  nearly  connected  by  nat- 
ural or  civil  ties,  the  law  admits  the  force  of 
a  provocation  given  to  one  to  be  felt  by  the 
other.  Therefore  homicide  committed  by  the 
husband  or  wife,  parent  or  child,  master  or 
servant,  of  the  person  injured,  is  entitled  to 
the  same  construction  as  if  such  injury  had 
been  done  to  the  person  resenting  it" 

Under  the  circumstances,  I  think  the  of- 
fense of  the  plaintiff  in  error  was  manslaugh- 
ter, and  not  murder. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


<1S2  Va.  379) 

WILLIAMS  V.  MARINE  BANK  OF  NOR- 
FOLK. 

(Supreme   Court  of  Appeals  of  Virginia. 
March  16,  1922.    Rehearing  De- 
nied AprU  6,  1922.) 

I.  Contracts  ^=» 1 89— Promise  to  "settle"  ooi»- 
tract  with  bank  held  not  unconditional  prom* 
Ise  to  pay  oontraot  price. 

A  promise  by  an  owner,  indorsed  on  a  con- 
tract for  the  construction  of  a  house,  to  "set- 
tle the  above  contract"  with  a  bank,  which  was 


a  transfer  by  the  contractor  of  the  owner^s  ob- 
ligation, does  not  uncondition^y  promise  to 
pay  the  full  amount  of  the  contract  price  to 
the  bank,  since  the  meaning  of  the  word  ''settle" 
depends  on  the  context  in  which  it  is  used  and 
upon  the  subject-matter  and  the  drcumstanoes 
surrounding  its  use. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Settle- 
Settlement] 

2:  Contracts  <=»l89u^wR6r  held  required  to 
pay  bank,  on  assignnonit  of  oontraot,  only 
amount  due  oontraotor  alter  potoatlal  Hoot 
were  discharged. 

A  promise,  ii)dorsed  by  an  owner  on  the 
contract  for  construction  of  buildings,  to  settle 
the  contract  with  the  bank  which  advanced  mon- 
ey to  iht  contractor,  requires  the  owner  to  pay 
the  bank  only  the  amount  due  contractor  after 
potential  liens  against  the  building  whidi  the 
contractor  could  not,  under  Code  1901,  |  24i82a, 
defeat  by  any  transfer  or  assignment 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the* Marine  Bank  of  Norfolk 
against  H.  A.  Williams,  Jr.  Judgment  for 
the  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded  for  a  new  triaL 

Thos.  H.  Willcox,  Jas.  G.  Martin,  and  H.  B. 
G.  Gait,  all  of  Norfolk,  for  plaintiff  in  error. 

Tomlin  &  Maupin,  of  Norfolk,  for  defend- 
ant in  error. 

BURKS,  J.  The  Marine  Bank  recovered 
a  Judgment  against  Williams  for  $5,120  in 
an  action  of  assumpsit  on  a  contract  dated 
August  25,  1917.  The  errors  relied  on  for 
the  reversal  are  the  refusal  of  the  trial  court 
to  set  aside  the  verdict  as  contrary  to  the 
law  and  the  evidence,  and  errors  committed 
in  granting  and  refusing  instructions. 

On  August  25,  1917,  Bundlck  &  Camer, 
building  contractors,  entered  into  a  written 
contract  with  Williams  to  furnish  the  materi- 
als and  build  for  him  two  bungalows  in  the 
city  of  Norfolk  for  the  price  of  $5,120,  which 
amount  Williams  agreed  to  pay  as  follows: 
$200  when  the  houses  were  framed  and  raised, 
$200  when  the  roofs  were  on,  and  the  bal- 
ance in  10  days  after  the  completion  of  the 
buildings.  No  time  was  fixed  for  the  comple- 
tion. This  contract  was  signed  C.  A.  Bun- 
dlck and  C.  V.  Carner,  contractors  and  H.  A. 
Williams,  owner.  Immediately  under  the  sig- 
nature is  the  following  made  at  the  request  of 
the  contractors :  "WIU  settle  above  contract 
with  the  Marine  Bank.  H.  A.  Williams,  Jr.* 
This  was  a  transfer  by  the  contractors  of 
Williams'  obligation  to  pay.  The  buildings 
were  completed  and  delivered  to  Williams, 
and  accepted  by  him  some  time  in  the  sum- 
mer of  1918.  The  exact  date  at  which  the 
above  addition  was  made  to  the  contract  does 
not  appear,  but  it  appears  to  have  been  made 
in  the  summer  of  1918,  on  the  request  of 


^s»Foir  other  cases  see  uime  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indezf 
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Bnndlck  &  Oamer.  These  contractors  were 
building  a  number  of  bouses  for  Williams,  as 
well  as  for  other  persons,  and  had  a  line  of 
credit  with  the  Marine  Bank  for  probably 
something  like  $18,000,  and  they  asked  Wil- 
liams to  make  the  addition  above  men* 
tioned  for  the  purpose  of  raising  money  at 
the  Marine  Bank.  They  then  took  the  con- 
tract to  the  bank  and  executed  a  collateral 
note,  using  |Jie  contract  as  collateral,  and 
borrowed  money  to  pay  lumber  bills  and  pay 
rolls  for  the  WiUiams  houses  and  others. 
The  amount  of  this  collateral  note  does  not 
appear,  but  the  lumber  bills  amount^  to 
$1,200  or  $1,500.  The  collateral  note  was  in 
the  usual  form  and  made  the  collateral 
bound,  not  only  for  that  note,  but  for  any 
other  indebtedness  of  Bundick  &  Gamer  to 
the  bank.  Williams  states  that  he  did  not 
know  of  the  physical  delivery  of  this  cxm- 
tract  to  the  bank  until  about  four  months 
before  he  testified  in  this  case,  and,  when 
brought  to  his  attention  by  the  president  of 
the  bank,  stated  that  he  had  forgotten  all 
about  it  The  president  of  the  bank  states 
that  he  brought  it  to  Williams'  attention 
about  a  year  previous  but  we  do  not  regard 
that  point  as  material.  On  June  26,  1918, 
Williams  negotiated  a  loan  on  these  houses 
to  be  secured  by  a  deed  of  trust  thereon.  In 
order  to  get  this  loan  he  had  to  pay  off  the 
bills  for  the  materials  that  went  into  the 
houses,  and  he  accordingly  paid  them, 
amounting  to  a  large  sum.  During  the  prog- 
ress of  the  work,  he  also  executed  notes  to 
Bundick  &  Camer  for  different  amounts, 
which  showed  that  they  were  executed  on 
account  of  these  houses,  and  which  were  dis- 
counted by  the  Marine  Bank.  Williams 
claims  that  he  was  compelled  to  pay  for  the 
material  and  labor  used  about  the  construc- 
tion of  his  houses,  in  order  to  perfect  the 
title  to  his  property,  as  they  were  potential 
liens  thereon,  and  that  he  should  have  credit 
therefor  on  the  contract  aforesaid;  while 
the  bank  contends  that  it  was  a  tripartite 
agreement  between  the  parties  and  that  he 
is  not  entitled  to  any  such  credit  It  is  not 
distinctly  stated  in  the  record,  but  the  case 
seems  to  have  proceeded  on  the  concessum 
that  Bundick  &  Camer  are  insolvent,  and 
that  at  the  time  Williams  paid  for  the  ma- 
terials the  parties  could  have  docketed  Uens 
therefor,  but  had  not  done  so. 

[1]  The  correct  decision  of  the  case  is  de- 
pendent largely  on  the  proper  construction 
to  be  put  on  the  words  of  the  addition  to 
the  contract,  signed  by  Williams,  'Will  settle 
above  contract  with  the  Marine  Bank."  As 
WlUiams  did  not  undertake,  by  the  contract 
to  do  anything  but  to  pay  the  money  called 
for  by  it,  counsel  for  the  bank  insists  that 
the  addendum  constituted  an  unconditional 
promise  on  the  part  of  Williams  to  pay  to 
the  Marine  Bank  the  sum  of  $5,120  ten  days 


after  the  completion  of  the  buildings,  and 
this  was  manifestly  the  view  of  the  trial 
court.  If  it  erred  in  this  respect  then  the 
verdict  should  have  been  set  aside  as  con- 
trary to  the  law  and  evidence.  The  word 
"settle"  is  one  of  equivocal  meaning,  depend- 
ing not  only  on  the  context  in  which  it  is 
used,  but  upon  the  subject-matter  and  the 
facts  and  circumstances  surrounding  its  use. 
In  the  case  at  bar,  the  bank  had  not  only  the 
imputed  knowledge  of  the  right  of  material- 
men to  docket  liens  for  supplies,  but,  from 
its  location  fn  a  populous  city  where  such 
liens  were  frequently  acquired,  it  must  have 
had  actual  knowledge  of  the  existence  of 
such  right,  and  the  inability  of  a  general 
contractor  by  transfer  or  assignment  to  de- 
feat it  except  by  paying  the  bills.  Williams, 
too,  who  was  building  many  houses  at  this 
time,  could  hardly  have  been  supposed  to 
have  been  willing  to  contract  to  pay  uncon- 
ditionally the  full  price  for  building  the 
houses,  and  leave  xmpaid  all  bills  for  labor, 
materials,  and  supplies,  with  the  right  on  the 
part  of  these  persons  to  docket  liens  on  his 
property.  Furthermore,  the  parties  them- 
selves do  not  appear  to  have  put  that  con- 
struction on  the  contract.  When  the  contract 
was  delivered  to  the  bank,  it  was  not  accept- 
ed by  it  as  a  direct  and  unconditional  con- 
tract to  pay  to  it  $5,120,  but  was  taken  as  col- 
lateral, and,  instead  of  relying  upon  the 
promise  to  settle  in  the  addendum,  it  took 
a  collateral  note,  with  the  promise  therein 
contained,  and  the  contract  as  collateral. 
The  president  of  the  bank  testified  that  the 
bank  "took  it  as  usual  on  a  collateral  note.'* 
It  is  manifest  also  that  the  bank  expected 
some  adjustment  of  differences  between  the 
builders  and  Williams,  some  ascertainment 
and  agreement  as  to  the  amount  due  by  Wil- 
liams, some  "settlement*'  between  them  be- 
fore there  would  be  anything  coming  to  the 
bank.  This  appears  from  the  testimony  of 
the  president  of  the  bank,  who  was  the  only 
witness  examined  by  it  on  this  feature  of 
the  case.  He  testified,  amongst  other  things, 
as  follows: 

"Q.  Did  you  ever  make  any  ingniries  about 
the  houses? 

"A.  I  asked  them  (Bundick  &  Garner)  con- 
stantly how  Williams  was  getting  along.  They 
were  building  houses  for  him  and  could  not  ?et 
a  settlement  and,  as  far  as  I  knew,  they 
couldn't  get  a  settlement  at  all,  they  tell 
me.    •    •    • 

"Q.  What  advice  did  yon  receive  regarding 
the  completion  of  the  houses? 

"A.  That    they   had    not   been    settled   for. 

*    m    m 

**Q,  How  much  money  did  you  give  them? 

"A.  •  •  •  I  knew  they  were  building  a 
great  many  houses  for  Mr.  Williams,  and  as 
they  got  through  building  those  houses  thej 
were  getting  pay  rolls  every  day,  and  I  couldn't 
tell  what  they  were  building,  and  I  asked  them 
from  time  to  time  what  about  these  houses  that 
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the  contracts  had  not  been  settled,  so  I  con- 
sidered that  as  a  contract  of  Williams  to  pay 
me  for  whatever  went  Into  his  houses.    •    *    * 

**Q.  Did  you  advance  any  money  that  went 
into  these  two  houses,  so  far  as  you  know? 

"A.  Paid  for  that  lumber  that  went  into  these 
two  houses,  as  far  as  I  know.  As  far  as  I 
know,  I  thought  it  all  went  into  those  houses; 
but  it  seems  it  didn't.  That  contract  was  re- 
garded by  the  bank  officials  as  security  for 
$5,100  in  Williams'  houses.  It  said,  1  prom- 
ise to  settle  with  the  bank,'  and  it  means  they 
are  going  to  come  to  the  bank  and  settle,  and  I 
understand  he  has  not  finished  settlement  with 
them  yet." 

[2]  While  Williams  admits  he  had  forgot- 
ten his  promise  to  settle  with  the  bank,  that 
could  not  subject  him  to  any  greater  liabil- 
ity than  if  he  had  not  forgotten  it  It  seems 
fairly  clear  that  the  promise  to  ''settle,''  as 
used  in  this  case,  was  not  a  promise  to  pay 
the  contract  price  for  building  the  houses. 
The  president  of  the  bank  does  not  so  claim 
in  his  testimony.  On  the  contrary,  he  **con- 
sidered  that  as  a  contract  of  Williams  to  pay 
me  for  whatever  went  into  his  houses."  We 
think  that  the  fair  deduction  from  the  testi- 
mony is  that  the  addendum  to  the  contract 
was  not  given  or  received  aa  an  unconditional 
promise  to  pay  to  the  Marine  Bank  $5,120 
ten  days  after  the  completion  of  the  build- 
ings, but  was  an  undertaking  on  the  part  of 
Williams  to  make  his  settlement  with  the 
Marine  Bank  instead  of  with  Bundlck  & 
Oamer,  and  that  whatever  was  coming  to 
the  latter  should  be  paid  to  the  bank,  that 
the  addendum  to  the  contract  was  never 
given  as  an  original  undertaking  to  pay  any 
greater  sum,  that  the  bills  for  materials  that 
went  into  the  houses  were  potential  liens  on 
such  houses,  which  the  general  contractors 
could  not  defeat  by  any  transfer  or  assign- 
ment (Code  1904,  §  2482a),  and  that  as  against 
the  bank  Williams  had  the  right  to  pay  them 
off  and  use  them  as  credits  in  his  settlement 
under  the  contract,  although  no  liens  had  at 
the  time  of  payment  of  said  bills  been  dock- 
eted agatnst  Williams*  property.  The  in- 
structions given  by  the  trial  court  were  to 
the  contrary  and  were,  therefore,  erroneous, 
and  resulted  In  an  erroneous  verdict  which 
will  be  set  aside  as  plainly  contrary  to  the 
law  and  evidence.  We  cannot  tell  from  the 
record  what  judgment  would  be  right  and 
just.  The  verdict  of  the  Jury  will  therefore 
be  set  aside  and  the  Judgment  of  the  trial 
court  reversed,  and  the  case  be  remanded  to 
the  trial  court  for  a  new  trial  to  be  had  in 
conformity  to  the  views  hereinbefore  ex- 
pressed. 

Reversed. 

PRENTIS,  J.,  absent 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


(122  Va.  824) 
WILSON  V.  COMMONWEALTH. 

(Supreme   Court  of  Appeals   of  Virginia. 
March  16»  1022.) 

1.  Disorderly  house  «ss>l7— Evldenoe  MStaln- 
tng  eoRvlotion  for  keepliHi  house  of  prostfta- 
tion. 

In  a  prosecution  for  keeping  a  house  of 
prostitution,  evidence  held  to  sustain  conviction. 

2.  Disorderly  house  ^=9 1 7— Proof  of  general 
reputation  held  unnecessary. 

In  a  prosecution  under  Code  1887,  |  3790 
(Code  1919,  I  4548),  prohibiting  any  person 
to  keep  '*a  house  of  ill  fame  resorted  to  for  the 
purpose  of  prostitution  or  lewdness,**  the  com- 
monwealth need  not  prove  the  general  reputa- 
tion of  the  place  as  a  bawdyhouse,  but  it  is 
sufficient  to  show  that  it  was  such  in  fact. 


3.  Disorderly  house  ^=:»2— "Bawdyhouse^'  aad 

^house  of  III  fame"  synonymous. 
"Bawdyhouse"  and  a  "house  of  ill  fame,** 
as  used  in.  law,  are  convertible  and  synonymous 
terms. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bawdy- 
house;  House  of  111  Fame.] 

4;  Disorderly  house  ^=»  1 6— Proof  of  general 
reputation  inadmisslbio  in  absenoe  of  atat* 
ute. 

In  prosecution  for  keeping  a  bawdyhousot 
proof  of  the  general  reputation  of  the  house  is 
inadmissible  unless  expressly  made  so  by  stat- 
ute. 

Appeal  from  Corporation  Court  of  Norfolk. 

Bessie  Wilson  was  convicted  of  keeping  a 
house  of  ill  fame,  and  she  appeals.    Affirmed. 

James  S.  Barron,  of  Norfolk,  for  plaintifif 
in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazlle^ 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

KELLT,  P.  The  defendant,  Bessie  Wilson, 
was  convicted  In  the  police  court  of  the  city 
of  Norfolk  on  a  warrant  charging  her  with 
keeping  ''a  house  of  ill  fame  resorted  to  for 
the  purpose  of  prostitution  and  lewdness." 
On  appeal  to  the  corporation  court  she  was 
tried  by  a  jury  and  again  found  guilty,  and 
the  sentence  pronounced  upon  her  by  that 
court  is  before  us  for  review. 

The  only  ground  upon  which  we  are  asked 
to  interfere  with  the  sentence  is  that  the  evi- 
dence did  not  warrant  the  verdict. 

The  statute  upon  which  this  prosecution 
rests  is  as  follows: 

''If  any  person  keep  a  house  of  ill  fame,  re- 
sorted to  ^or  the  purpose  of  prostitution  or 
lewdness,  he  shall  be  confined  in  jail  not  exceed- 
ing one  year  and  fined  not  exceeding  two  hun- 
dred dollars;  and,  in  a  prosecution  for  this 
offense,  the  general  character  of  such  house 


^s»For  other  cases  see  ^ame  topic  and  KST-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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may  be  prored.**     Oode  1887,  |  879D;    Code 
ldl9,f  464& 

The  contention  of  the  defendant  is  that  to 
sustain  a  conviction  under  the  foregoing 
statute  the  commonwealth  must  prove  two 
things:  First,  that  the  house  in  question  was 
In  fact  a  bawdyhouse  or  brothel;  and,  sec- 
ond, that  it  had  a  general  reputation  as 
such. 

With  respect  to  the  first  proposition  em- 
braced in  this  contention,  we  shall  not  go 
into  the  details  of  the  evidence.  The  defend- 
ant Introduced  no  testimony.  The^  common- 
wealth's evidence  as  to  the  actual  character 
of  the  house  consists  of  the  testimony  of  four 
men  who  appear  to  have  visited  the  place  at 
the  instance  of  the  police  to  Investigate  con- 
ditions and  procure  evidence.  They  did  not 
while  there  personally  witness  or  personal- 
ly indulge  in  any  unlawful  acts,  but  they  evi- 
dently allowed  the  defendant  and  another 
woman  who  was  in  the  house  at  the  time  to 
suppose  that  they  had  come  for  immoral  pur- 
poses. There  were  some  unimportant  and 
circumstantial  conflicts  in  the  testimony  of 
these  four  men,  but  otherwise  their  credi- 
bility was  not  shaken  or  even  questioned,  ex- 
cept by  the  effect  of  such  caution  as  should 
be  used  in  giving  credence  to  evidence  ob- 
tained under  representations  which  are  not 
true.  Their  respective  narratives  are  reason- 
able and .  consistent,  and  are  in  a  measure 
corroborated  by  the  entries  in  a  book  or  reg- 
ister kept  by  the  defendant  and  introduced  at 
the  trial.  Moreover,  the  question  of  the 
weight  and  credibility  of  their  evidence  was 
one  for  the  Jury  to  determine. 

[1]  Attaching  to  the  evidence  of  the  com- 
monwealth the  weight  which,  under  familiar 
rales,  it  must  be  accorded  in  this  court,  there 
Is  no  room  to  doubt  that  the  defendant  was 
keeping  a  house  resorted  to  for  purposes  of 
lewdness  and  prostitution.  The  arrangement 
of  the  house  and  its  furnishings,  the  large 
number  of  alleged  guests  whose  names  ap- 
peared on  her  register,  the  method  of  keep- 
ing the  register,  together  with  her  explana- 
tion of  that  method,  the  overtures  which  she 
and  the  other  woman  in  the  house  made  to 
the  four  men  who  testified,  her  declarations 
and  admissions  to  them  as  to  her  ability  to 
procure  more  women  If  desired,  and  her  as- 
surances that  there  would  be  no  danger  of  de- 
tection, made  it  perfectly  plain  that  she  was 
then,  and  had  been  for  some  time  prior  there- 
to, plying  her  nefarious  trade  on  a  large 
acale. 

[2]  The  second  proposition,  namely,  that  it 
was  incumbent  upon  the  commonwealth  to 
prove  that  the  general  reputation  of  the  place 
was  that  of  a  bawdyhouse,  appears  to  be  the 
one  mainly  relied  upon  by  the  defendant, 
but  in  our  opinion  is  without  merit 

It  is,  of  course,  in  a  sense  true  that  a  house 
of  iU  fame  is  a  house  with  a  bad  name,  but 
the  offense  aimed  at  by  the  statute  is  the 
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keeping  of  such  a  house,  and  not  the  estab- 
lishment of  its  bad  reputation. 

Some  apparent  supi)ort  for  the  defendant's 
contention  that  there  must  be  proof  of  both 
the  character  and  the  reputation  of  the  house 
may  be  found  in  the  fact  that  the  statute,  aft- 
er using  the  expression  "house  of  ill  fame," 
also  adds  the  words  "resorted  to  for  pur- 
poses of  prostitution  or  lewdness.*'  It  seems 
plausible  to  argue  that  it  was  not  necessary 
to  use  both  of  these  expressions  if  the  fame 
of  the  house  was  not  a  material  part  of  the 
offense.  This  argument,  however,  is  satis- 
factorily repelled  both  by  the  language  of  the 
statute  as  a  whole,  and  by  the  prevailing  cur- 
rent of  authority.  The  concluding  sentence 
of  the  statute  expressly  provides  that,  "in 
a  prosecution  for  this  offense,  the  general 
character  of  such  house  may  be  proved."  The 
words  "general  character"  are  evidently  used 
here  in  the  sense  of  "general  reputation,**  be- 
cai:»e  it  is  universally  held  that  before  there 
can  be  a  conviction  for  keeping  a  house  of 
ill  fame  there  must  be  proof  that  it  was  in 
fact  a  house  of  bad  character;  that  is  to 
say,  a  house  actually  resorted  to  for  Immoral 
purposes.  The  language  of  the  statute,  quot- 
ed last  above,  was  manifestly  intended  to 
Qiake  it  clear  that  the  general  reputation  of 
the  house  could  be  used  as  evidence  tending 
to  show  that  It  was  in  fact  a  bad  house. 
This  being  true,  it  necessarily  follows  that 
the  gist  of  the  offense  aimed  at  was  the  keep- 
ing of  such  a  hbuse,  and  not  its  reputation. 
The  right  to  prove  its  reputation  as  tending 
to  establish  the  offense  was  inserted  for  the 
express  purpose  of  allowing  the  common- 
wealth to  use  evidence  which  otherwise 
might  be  excluded  as  immaterial  and  irrele- 
vant, on  the  ground  that  the  fam^  of  the 
place  is  no  part  of  the  offense.  This  is  il- 
lustrated by  the  case  of  State  v.  Plant,  infra, 
wherein  it  was  held  that  proof  of  general  rep- 
utation was  Irrelevant  and  improper. 

There  is  no  Virginia  case  in  point,  and  the 
decisions  elsewhere  are  not  entirely  in  ac- 
cord upon  the  question  under  consideration. 
This  may  be,  and  doubtless  is,  in  some  meas' 
ure  due  to  varying  provisions  of  the  several 
statutes  on  the  subject.  We  are  satisfied, 
however,  that  when  proper  effect  is  given  to 
the  language  of  the  Virginia  statute,  the  de- 
cided weight  of  both  authority  and  reas(»i 
supports  the  view  we  have  adopted. 

[31  It  seems  clear  that  If  our  statute  had 
used  the  term  "bawdyhouse"  instead  of  "house 
of  ill  fame,"  there  would  be  no  room  what- 
ever to  contend  that  the  fame  or  reputation 
of  the  house  must  be  proved  in  order  to 
sustain  the  conviction.  If  this  proposition 
be  conceded,  as  we  think  it  must  be,  it  fol- 
lows that  there  is  no  force  at  all  in  the  de- 
fendant's position.  "Bawdyhouse"  and 
"house  of  ill  fame,"  as  used  in  law,  are  con^ 
vertible  and  synonymous  terms.  1  Bout 
Law  Diet  193;  Webster's  New  Intemationvl 
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Dictionary,  194;  RapaUe  &  Lawrence,  Law 
Diet.  119,  618;  State  v.  Lee,  80  Iowa,  75,  45 
N.  W.  545,  20  Am.  St  Bep.  401,  406;  Hen- 
son  T.  State,  62  Md.  231,  50  Am.  Bep.  204; 
State  ▼.  Smith,  29  Minn.  193,  12  N.  W.  524; 
State  v.  Boardman,  64  Me.  523;  Ck)tton  v. 
City  of  Atlanta,  10  6a.  App.  897,  73  S.  £.  683, 
684. 

In  State  v.  Lee,  supra,  the  court  was  deal- 
ing with  a  statute  similar  to  ours.  The  act 
prohibited  was  the  keeping  of  "a  house  of  ill 
fame  resorted  to  for  the  purposes  of  prosti- 
tution or  lewdness"  (Code  1873,  |  4013),  and 
the  statute  permitted  proof  of  the  general 
reputation  of  the  place  "for  the  purpose  of 
establishing  the  character  of  the  house" 
(Laws  1884,  c.  142,  f  4).  Beferring  to  the 
latter  provision,  the  court  said: 

'*In  our  opinion,  this  section  was  not  designed 
to  add  to  the  ingredients  of  the  crime,  by  re- 
quiring that  the  house  should  be  generally  re- 
puted to  be  a  house  of  ill  fame,  but  to  enlarge 
the  means  of  proving  its  true  character." 

And  the  court  specifically  held  that  a  con- 
viction under  the  Iowa  statute  did  not  re- 
quire proof  that  the  house  was  in  fact  one  of 
bad  repute. 

In  State  v.  Smith,  supra,  the  court  said: 

''The  term  'house  of  ill  fame'  is  no  doubt  a 
mere  synonym  for  'bawdyhouse,'  having  no  ref- 
erence to  the  fame  of  the  place,  but  denoting 
the  fact." 

The  gist  of  the  offense  is  the  keeping  of 
the  house  for  purposes  of  prostitution  and 
lewdness,  and  not  its  reputation. 

In  18  Corpus  Juris,  pp.  1241,  1242,  |  24(e), 
it  is  said: 

"Ordinarily  it  is  not  necessary  that  a  house 
or  place  have  the  reputation  of  beiog  a  bawdy- 
house  or  house  of  ill  fame  to  make  it  such  a 
house.  But  some  statutes  prohibiting  the  keep- 
ing of  a  house  of  m  fame  have  been  construed 
as  requiring  the  house  to  have  the  reputation  of 
a  house  of  ill  fame.  Where  the  statute  mere- 
ly declares  that  evidence  of  the  reputaticm  of 
the  house  is  admissible,  it  does  not  thereby 
make  its  reputation  an  element  of  the  offense 
of  keeping  such  a  house." 

In  State  v.  Plant,  67  Vt  454,  458,  32  AU. 
237,  48  Am.  St  Bep.  821,  823,  824,  the  stat- 
ute involved  appears  to  have  been  exactly 
like  ours,  except  that  it  did  not  provide  for 
proof  of  the  general  reputation  of  the  house. 
In  that  case  the  court  said: 

"The  statute  makes  penal  the  keeping  of  'a 
house  of  ill  fame,  resorted  to  for  the  purpose 
of  prostitution  or  lewdness.'  In  some  of  the 
states  similar  statutes  are  construed  to  re- 
quire proof  that  the  house  had  an  ill  fame  in 


order  to  convict.  That  construction  has  pre- 
vailed to  some  extent  in  this  state  at  nisi  prius; 
but  we  regard  it  as  illogical  and  unsouud.  It 
amounts  to  saying  that  however  bad  the  house 
ia  in  point  of  fact,  it  is  no  offense  under  the 
statute  to  keep  it  if  it  has  not  an  ill  fame. 
•  •  •  The  words  *ill  fame'  are  used  in  the 
statute  to  give  name  and  character  to  the 
house,  and  do  not  refer  to  its  reputation.  Both 
at  common  law  and  in  common  parlance,  the 
words  'house  of  ill  fame'  mean  a  house  resort- 
ed to  for  the  purpose  of  prostitution.  •  *  • 
The  gist  of  the  offense  ii^  the  keeping  of  the 
house,  irrespective  of  its  fame.  The  statute 
aims  at  the  fact,  not  the  fame;  at  the  sub- 
stance, not  the  shadow. 

"It  follows,  therefore,  ill  fame  of  the  house 
not  being  an  element  of  the  offense,  that  it  was 
not  only  unnecessary  to  prove  it,  but  that  evi- 
dence of  it  was  irrelevant  to  any  issue  in- 
volved, for  all  the  cases  hold  that  the  character 
of  the  bouse  cannot  be  shown  by  proof  of  its 
reputation;  for  that  purpose  the  testimony  is 
mere  hearsay. 

"It  is  unnecessary  to  refer  at  length  to  the 
authorities  on  this  question.  We  think  the 
weight  of  judicial  opinion  sustains  the  view  we 
take.  A  pretty  fuU  discussion  of  the  subject 
will  be  found  in  Henson  v.  State,  62  Md.  231, 
50  Am.  Bep.  204,  and  note,  and  in  State  v.  Lee, 
80  Iowa,  76,  20  Am.  St.  Bep.  401.    •    •    •  - 

See,  also,  State  v.  Foley,  45  N.  H.  466; 
Toney  v.  State,  60  Ala.  97;  State  t.  Brunell, 
29  Wis.  435. 

The  cases  of  Cadwell  v.  State,  X7  Conn. 
467,  472,  State  ▼.  Blakesley,  38  Conn.  523, 
524,  People  v.  Gastro,  75  Mich.  127,  42  N.  W, 
938,  People  v.  Pinkerton,  79  Mich.  110,  44  N. 
W.  180,  Drake  v.  State.  14  Neb.  535,  17  N. 
W.  117,  and  King  v.  State,  17  Fla.  188,  191, 
dted  and  relied  on  by  the  defendant,  support 
the  general  proposition  that  there  must  be 
proof  of  the  bad  name  of  the  place  to  sus- 
tain a  conviction  upon  the  charge  of  keeping 
a  house  of  lU  fame.  These  cases  are  out 
of  line  with  the  current  of  authority,  and, 
moreover,  would  undoubtedly  have  been  de- 
cided differently  if  the  statutes  in  Connecti- 
cut, Michigan,  Nebraska  and  Florida  had  pro- 
vided, as  ours  does,  for  the  proof  of  general 
reputation  for  the  purpose  of  establishing  the 
charge. 

[4]  Indeed,  according  to  much  respectable 
authority,  no  proof  of  general  reputation  of 
the  house  is  admissible  at  all  on  such  a 
charge  unless  expressly  made  so  by  statute. 
State  V.  Plant,  supra;  9  Am.  &  £hig.  Enc 
(2d  Ed.)  p.  532,  and  cases  cited  in  note  1. 

We  find  no  error  in  the  Judgment  com- 
plained of,  and  it  must  be  afOrmed. 

Affirmed. 

This  case  was  argued  before  Judge  WB)BT 
took  his  seat  on  the  court. 
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GORDON   METAL   CO.  v.  KINGAN   Sl  00^ 

Umfteil,  et  al. 

(Supreme   Court   of  Appeals   of   Virginia* 
March  16,  1922.) 

Railroads  ^=»8 1— ''Reserve"  from  operation  of 
deed  held  equivalent  to  exception. 
A  railway  company's  deed  was  made  subject 
to  reservation  of  rights  belonging  to  a  rail- 
way company  for  maintenance  of  its  tracks  up- 
on the  land  and  the  rights  growing  out  of  an 
agreement  with  a  manufacturer  for  use  of 
the  side  track  passing  through  the  land  con- 
veyed, held,  under  Code  1919,  Sl  5149,  5512, 
that  by  use  of  "reserve"  the  grantor  intended 
to  withhold  something  from  the  grantee,  and  by 
reserving  from  the  operation  of  the  deed  the 
rights  of  the  railway  and  lessee  the  grantor  in- 
tended to  except  from  the  deed  and  retain  to 
itself  the  rights  in  relation  to  the  contracts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reserve 
—Reserved.] 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond. 

Action  by  the  Gordon  Metal  Company 
against  Kingan  &  Co.,  Limited,  and  another. 
From  Judgment  for  defendants,  plaintiff 
brings  error.    Affirmed. 

S.  A.  Anderson  and  Smith  &  Gordon,  all  of 
Richmond,  for  plaintiff  in  error. 

Geo.  Bryan,  A.  W.  Patterson,  and  Thos.  B. 
Gay,  all  of  Richmond,  for  defendants  In  er- 
ror. 


PRENTIS,  J.  This  is  an  action  of  unlaw- 
ful detainer,  wherein  the  Gordon  Metal  Com- 
pany was  plaintiff  and  Kingan  &  Co.,  Lim- 
ited, and  the  Southern  Railway  Company 
were  the  defendants.  There  was  a  verdict 
and  Judgment  in  favoi;  of  the  defendants. 

The  facts  are  that  by  agreement  under 
seal,  dated  July  1,  1891,  the  Chesapeake  & 
Ohio  Railway  Company,  hereinafter  called 
the  C.  &  O.,  granted  to  Kingan  &  Co.,  Lin:il- 
ted,  hereinafter  called  Kingan,  the  right  to 
construct  or  cause  to  be  constructed  a  rail- 
road track  across  the  basin  (or  upper  dock) 
of  the  C.  &  O.  in  the  city  of  Richmond,  be- 
ginning on  the  line  of  Fourteenth  street  and 
running  by  a  curved  line  to  Dock  street,  o^ 
posite  to  the  end  of  Fifteenth  street.  This 
agreement  requires  such  track  to  be  main- 
tained at  all  times  In  good  order  bjT  the 
grantee,  Kingan,  and  the  space  occupied 
thereby  to  be  only  such  as  Is  reasonably  nec- 
essary for  its  construction  and  maintenance. 
It  also  provides  for  the  occupancy  and  use 
of  the  land  occupied  by  the  track  for  10 
years,  subject  to  certain  qualifications  which 
it  is  unnecessary  at  present  to  recite,  and 
thereafter  until  one  year's  notice  in  writing 
from  either  party  to  the  other,  and  Kingan 
agreed  to  remove  the  track  upon  receiving  no- 
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ftice  from  the  C.  &  O.  so  to  do.  It  was  fur- 
ther agreed  that  Kingan  might  arrange  with 
the  Richmond  &  Danville  Railroad  Company 
to  construct,  maintain,  and  operate  the  track, 
which  company  was  bound  to  observe  all  of 
the  requirements  of  the  agreement  binding  on 
Kingan,  and  Kingan  agreed  that,  all  things 
being  equal,  it  would  route  its  business  for 
Virginia  points,  and  such  business  as  went 
south  via  Virginia  Junction  by  the  C.  &  O. 
Pursuant  to  such  agreement  Kingan  and  the 
Richmond  &  Danville  Railroad  Company  en- 
tered into  an  agreement  pnder  seal  dated 
July  31,  1891,  whereby  the  railway  company 
undertook  to  construct  and  operate  such 
track  and  agreed  to  observe  all  of  the  cove- 
nants of  Kingan  under  the  agreement  of  July 
1,  1891,  with  the  C.  &  O.  Pursuant  to  these 
agreements  the  curved  track  or  switch  across 
the  property  of  the  C.  &  O.  was  constructed, 
and  since  has  been  used  as  a  private  siding 
for  the  accommodation  of  Kingan's  business, 
and  occasionally,  apparently  by  consent,  for 
other  business.  The  Southern  Railway  Com- 
pany, hereinafter  called  the  Southern,  be- 
came the  successor  in  title  fit  the  Richmond  & 
Danville  Railroad  Company  as  to  the  rights 
here  involved.  By  the  thirteenth  clause  of 
an  agreement  of  November  2,  1899,  between 
the  Southern  and  the  O.  &  O.,  the  fourth 
clause  of  the  agreemoit  of  July  1,  1891,  be- 
tween the  C.  &  O.  and  Kingan  as  to  the  rout- 
ing of  the  Kingan  business  was  modified  in 
the  interest  of  the  Southern. 

By  deed  dated  January  25,  1905,  the  C. 
ft  O.  conveyed  to  the  plaintiff  (Gordon  Metal 
Company)  a  certain  parcel  of  land  in  the 
city,  which  included  a  portion  of  the  strip  oc- 
cupied by  this  Kingan  side  track,  the  remain- 
ing portion  of  such  strip  b^ing  the  land  of 
the  Richmond  Properties  Corporation,  which 
side  track  was  continuous,  and  crossed  in  a 
curved  line  both  the  property  of  the  plain- 
tiff and  that  of  the  Richmond  Properties 
Corporation.  This  deed  of  January  25,  1905, 
to  the  plaintiff  conveyed  the  land  with  gener- 
al warranty,  and  this  language  was  used 
therein: 


"Together  with  all  the  right,  title,  interest 
and  estate  of  the  said  the  Chesapeake  &  Ohio 
Railway  Company  in  and  to  the  said  land  up 
to  the  east  line  of  Fourteenth  street,  subject, 
however,  to  all  the  rights  which  the  Mayo 
Bridge  &  Land  Company,  or  other  owner,  may 
have  acquired  in  the  strip  of  land  on  the  north- 
west corner  of  said  lot  above  described,  now 
occupied  by  a  row  of  small  brick  buildings.' 


tff 


The  C.  ft  O.  also  covenanted  that  it  had 
the  right  to  convey,  and  for  further  assur- 
ance of  the  land.  The  deed  also  contains 
this  language: 

"And  whereas  the  said  the  Chesapeake  ft 
Ohio  Railway  Company  has  sold  the  property 
hereinbefore  described  to  the  party  of  the 
second  part,  the  said  property  being  no  longer 


^=3For  other  cases  see  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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necessary  or  expedient  to  be  retained  for  use 
In  connection  with  said  railway,  and  now  re- 
quires, in  accordance  with  the  resolution  here- 
inabove recited,  the  trustees  in  the  several 
deeds  of  trust  or  mortgage  hereinafter  referred 
to  to  release  said  property  from  the  lien  there- 
of in  order  to  give  perfect  title  to  the  pur- 
chaser. •  •  •  It  is  further  expressly  under- 
stood, covenanted  and  agreed  that  this  convey- 
ance of  the  said  piece  or  parcel  of  land  is  made 
subject  to  the  following  terms  and  conditions, 
to -wit: 

"1.  The  Chesapeake  &  Ohio  Railway  Compa- 
ny reserves  from  the  operation  of  this  deed 
all  the  existing  rights  of  whatever  nature  be- 
longing to  the  Southern  Railway  Company  for 
the  maintenance  and  operation  of  its  track,  or 
tracks,  and  structures  upon,  along,  or  near  the 
piece  or  parcel  of  land  hereinbefore  described. 

"2.  The  Chesapeake  &  Ohio  Railway  Com- 
pany further  reserves  from  the  operation  of 
this  deed  all  the  rights  of  the  Kingan  Com- 
pany, growing  out  of  or  in  any  way  connected 
with  the  agreement  bearing  date  the  1st  day  of 
July,  18&1,  and  recorded  in  the  chancery  court 
of  the  city  of  Richmond,  Virginia,  clerk's  of- 
fice, in  Deed  Book  144C,  page  350,  for  the 
maintenance,  use  and  operation  of  the  side 
track  which  passes  through  the  northwestern 
portion  of  the  lotT  hereby  conveyed,  and  this 
conveyance  is  made  subject  to  all  the  rights  of 
entry  and  transit  of  Kingan  &,  Co.  and  of  the 
Southern  Railway  Company  for  the  mainte- 
nance, use  and  operation  of  said  side  track  and 
trestles  connected  therewith." 

On  October  10,  1913,  the  plaintiff  notified 
the  defendants  to  remove  the  said  side  track 
from  its  land  on  or  before  November  15, 
1914,  thus  giving  one  year*s  notice  in  accord- 
ance with  the  agreement  of  July  1,  1891,  be- 
tween the  C.  k  O.  and  Kingan.  The' defend- 
ants refused  to  vacate  the  premises,  and 
thereupon  this  action  was  instituted  to  re- 
cover 'possession  of  the  strip  of  land  oc- 
cupied by  the  said  side  track. 

The  court  construing  the  contract  gave  an 
instruction  requiring  the  jury  to  find  for  the 
defendants,  and  refused  an  instruction  pre- 
senting the  contrary  view  of  the  plaintiff. 

Several  errors  are  assigned,  but  it  is  per- 
fectly apparent  that  the  decisive  question 
which  was  presented  to  the  trial  court,  and 
now  to  be  determined  here,  Is  whether  or 
not  the  deed  of  January  25,  1905,  conveying 
the  property,  should  be  construed  to  grant  to 
the  Gordon  Metal  Company  the  right  to  ter- 
minate the  agreement  of  July  1,  1891,  be- 
tween the  O.  &  O.  and  Kingan,  under  which 
the  side  track  was  constructed  and  has  ever 
since  been  operated.  Whether  the  trial  court 
erred  in  the  admission  or  rejection  of  evi- 
dence has  become  entirely  immaterial,  for, 
whether  admitted  or  rejected,  the  merits  of 
the  controversy  are  fully  presented  and  must 
be  determined  by  a  construction  of  this  con- 
veyance of  the  C.  &  O.  to  the  plaintiff. 

The  case  has  been  thoroughly  argued  and 
many  propositions  of  law  relating  to  the  con- 
struction ol^  written  instruments  have  been 
presented    imd    supported    by    authoritieB. 


These  well-established  doctrines  are  all  help- 
ful, but  no  one  of  them  appears  to  us  to  be 
conclusive,  for  all  discussions  of  the  ques- 
tions involved  lead  back  to  the  provisions  of 
the  conveyance,  which  must  determine  this 
doubtful  controversy. 

It  certainly  cannot  be  doubted,  and  this  is 
urged  by  the  plaintiff,  that  the  grantee  in  a 
deed  for  land  conveyed  without  any  words  of 
limitation  usually  succeeds  to  every  right  of 
his  grantor  therein,  or,  as  expressed  in  Vir- 
ginia statutes,  such  a  deed  passes  the  fee  sim- 
ple or  whole  estate  or  interest  which  the 
grantor  had  power  to  dispose  of,  unless  a  con- 
trary intention  shall  appear  by  the  convey- 
ance. Code  1919,  S  5149.  It  is  likewise  true 
that,  under  Code  1919,  S  5512: 

"A  grantee  or  assignee  of  any  land  let  to 
lease,  or  of  the  reversion  thereof,  and  his  heirs, 
personal  representative  or  assigns  shall  enjoy 
against  the  lessee,  his  personal  representative 
or  assigns,  the  like  advantage,  by  action  or 
entry  for  any  forfeiture,  or  by  action  upon 
any  covenant  or  promise  in  the  lease,  which 
the  grantor,  assignor,  or  lessor,  or  his  heirs, 
might  have  enjoyed." 

So  that  this  deed  passes  every  right  of  the 
O.  &  O.  to  the  plaintiff  unless  a  contrary  in- 
tention is  expressed  therein.  It  is  necessary, 
therefore,  to  consider  and  determine  whether 
or  not  there  was  any  intention  on  the  part  of 
the  C.  &  O.  to  reserve  its  right  to  terminate 
the  Kingan  agreement,  and  to  withhold  from 
the  plaintiff  any  such  right,  which  was  suf- 
ficiently expressed  to  be  effective. 

Reverting,  then,  to  the  clause  which  we 
have  quoted  from  the  conveyance  to  the 
plaintiff,  and  bearing  in  mind  the  then  ex- 
isting facts,  we  observe  that  it  was  hot  nec- 
essary in  that  instrument  for  the  protection 
of  the  existing  rights  of  Kingan  and  the 
Southern  to  refer  to  the  switch  or  side  track. 
These  had  been  fully  secured,  defined,  and 
limited  by  the  agreement  of  July  %  1891, 
which  had  been  duly  recorded.  It  is  also  ob- 
served that,  if  the  intention  of  the  convey- 
ance was  simply  to  give  the  plaintiff  specific 
notice  of  Kingan*s  contract,  this  precaution 
was  taken,  as  is  shown  by  the  concluding  lan- 
guage in  the  clause  under  scrutiny,  namely, 
that— 

"This  conveyance  is  made  subject  to  all  of 
the  rights  of  entry  and  transit  of  Bangan  & 
Co.  and  of  the  Southern  Railway  Company  for 
the  maintenance,  use  and  operation  of  the  said 
side  track  and  trestle  connected  therewith." 

When  it  is  borne  in  mind  that  this  deed 
was  drawn  and  accepted  under  the  advice 
of  counsel,  it  seems  to  us  at  least  suggestive 
that  the  grantor  was  not  content  merely  to 
use  language  clearly  sui&cient  to  convey  the 
property  subject  only  to  Elingan's  rights. 
There  are  other  words  in  the  same  clause  of 
the  conveyance,  the  meaning  of  which  we 
must  determine,  for  it  is  fondamttital  that, 
in  construing  written  instruments^  all  the 


Ga.) 


JENKINS  V.  COMMONWEALTH 
(111  aSL) 


101 


language  used  mast  be  considered  and  Its 
true  meaning  determined  If  possible.  Wbat, 
then.  Is  tbe  significance  of  this  other  language 
^that  is,  that  "the  Chesapeake  ft  Ohio  Rail- 
way Company  further  reserves  from  the  op- 
eration of  this  deed  all  the  rights  of  the  Kin- 
gan  Company,  growing  out  of  or  In  any  way 
connected  with  the  agreement  bearing  date 
the  first  day  of  July,  1891,  for  the  mainte- 
nance, use  and  operation  of  the  side  track" — 
and  why  was  It  necessary  to  enumerate  this 
among  the  conditions  for  the  performance  of 
which  the  plaintiff  was  required  to  sign  the 
deed  and  expressly  covenant  that  the  con- 
veyance was  subject  to  certain  terms  and 
conditions?  It  Is  frequently  helpful  In  de- 
termining the  meaning  of  obscure  and  doubt- 
ful language  to  consider  the  surrounding  cir- 
cumstances and  the  probable  motives  of  the 
parties,  and,  pursuing  this  Inquiry,  we  find 
that  the  side  track  here  involved  is  a  small 
part  of  a  continuous  track  leading  from  the 
lines  of  the  Southern,  and  while  the  C.  &  O. 
has  now  no  property  interest  either  in  the 
track  or  In  the  land  upon  which  it  is  located, 
it  was  and  is  substantially  Interested  in  the 
business  of  Klngan  ft  Co.  They  are  large 
shippers  over  the  lines  of  the  0.  ft  O.  from 
the  west  into  the  city  of  Richmond,  who  re- 
ceive and  dispatch  substantial  quantities  of 
freight,  whereby  the  business  and  revenues 
of  the  C.  ft  O.  are  greatly  augmented.  This 
supplies  a  motive  to  the  C.  &  O.  In  making 
the  conveyance,  for  desiring  the  continued 
maintenance  of  the  side  track,  because  to 
destroy  it  will  injuriously  affect  its  own  busi- 
ness. It  is  iMSslble  that  this  injury  might 
be  only  temporary,  but  this  does  fiot  change 
the  fact  that  the  0.  ft  O.  had  a  substantial 
motive  for  desiring  the  continued  operation 
of  this  side  track. 

Then  consider  the  use  of  the  word  "re- 
serve." While  that  is  an  appropriate  word 
when  given  its  obvious  and  technical  mean- 
ing to  indicate  that  the  grantor  (C.  ft  O.)  in- 
tended thereby  to  withhold  something  from 
the  grantee  (plaintiff),  it  is  quite  inappro- 
priate and  unnecessary  if  intended  merely 
to  preserve  the  existing  rights  of  Klngan 
which  were  already  otherwise  fully  safe- 
guarded. Then  observe  further  that  the  C. 
ft  O.  reserves  something  *'from  the  operation'* 
of  the  deed.  That  language  seems  to  us  to 
be  most  significant,  for,  if  the  deed  was  In- 
tended not  to  operate  in  favor  of  the  plain- 
tiffs upon  the  rights  of  Klngan  ft  Co.  under 
the  side  track  agreement,  it  leaves  those 
rights  Just'  as  they  existed  before  the  con- 
veyance  was  made,  and,  while  the  land  up(m 
jvhicb  the  track  is  located  belongs  to  the 
plaintiff.  It  has  no  right  to  terminate  an 
agreement  upon  which  Its  deed  was  not  to 
operate.  To  reserve  from  the  operation  of 
a  deed  appears  to  be  the  equivalent  of  ex- 


tor  some  right,  title,  or  interest  in  the  sub- 
ject-matter which,  but  for  such  reservation, 
w'ould  pass  thereunder  to  the  grantee.  To 
hold  otherwise  here  would  be  to  ignore  the 
language  used,  to  attach  no  significance 
thereto,  and  to  construe  the  conveyance  Just 
as  if  it  had  been  omitted.  Express  notice 
of  the  existing  contract  with  Klngan  was 
thereby  given  to  the  grantee,  and  by  except- 
ing it  from  the  operation  of  the  deed  the 
right  to  (diange  the  existing  status  by  the 
independent  action  of  the  grantee  was  ap- 
parently withheld. 

We  do  not  feel  that  any  further  elabora- 
tion of  the  question  presented  can  clarify  Its 
manifest  obscurities  and  difitoilties,  but,  giv- 
ing it  our  best  thought  and  attention,  our 
Judgment  accords  with  that  of  the  learned 
Judge  of  the  trial  court 

Affirmed. 

BURKS,  J.,  absent 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


ceptlng  therefrom  and  retaining  in  the  gran- 1  County. 


(182  Va.  692) 
JENKINS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  yirglnUL 
March  16,  1922.) 

1.  Criminal  law  ^=s>30B,  351(3),  552(1)— Flight 
raises  no  presumption  of  guilt,  but  may  be 
eonsidered  by  Jury  and  given  such  weight  as 
they  deem  proper. 

In  a  prosecution  for  maiming,  where  the 
evidence  showed  that  immediately  after  the 
shooting  accused  ran  away  to  another  county, 
an  instraction  that  the  flight  of  a  person  after 
the  commission  of  a  crime  raised  a  presump- 
tion of  guilt  was  incorrect,  as  such  flight  is 
merely  evidence,  tending  to  show  guilt,  to  be 
considered  by  the  Jury,  and  given  such  weight  as 
they  deem  proper  in  connection  with  other  facts 
and  circumstances. 

2.  Criminal  law  ^741  (6),  782(4)— Defend- 
ant's explanation  of  flight  a  Jury  question; 
and  court  should  Instruct  on  manner  of  weigh- 
ing evidence  of  flight. 

In  a  prosecution  for  maiming,  defendant  was 
entitled  to  have  the  jury  pass  on  his  expla- 
nation as  to  why  he  fled  to  another  county,  and 
it  was  important  that  the  jury  be  properly  ui- 
strncted  as  to  the  manner  in  which  they  should 
consider  and  weigh  evidence  of  flight 

3.  Criminal  law  #s»823(9)— Error  In  Instruo- 
tlon  on  flight  as  presumption  of  guilt  net 
cured  by  instniotlon  on  presumption  of  inno- 
cence. 

Brror  in  an  instruction  that  flight  raised  a 
presumption  of  guilt  was  not  cured  by  an  in- 
struction that  accused  is  presumed  innocent 
till  proven  guilty. 

Error    to    Circuit   Court    Bappahanno<A 
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Ray  Jezikins  was  convicted  under  the 
maiming  statute  (Ck>de  1919,  S  4402),  and  he 
brings  error.    Reversed. 

Grimsley  &  Miller,  of  Culpeper,  for  plain- 
tiff in  error. 

John  R.  Saunders,  Atty.  G^i.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  6en.,  for  the  Ck)mmon- 
wealth. 

KELLY,  P.  Upon  indictment  under  what 
is  known  as  the  maiming  statute  (Ck>de,  | 
4402)  the  defendant,  Ray  Jenkins,  was  found 
guilty  of  feloniously  shooting  one  Walter  G. 
Miller,  and  sentenced  to  a  term  in  the  peni- 
tentiary. Thereupon  the  case  was  brought 
here  by  writ  of  error. 

[1,2]  The  shooting  occurred  on  a  dark 
night  in  the  village  of  Washington,  Rappa- 
hannock county.  There  were  several  persons 
in  the  immediate  vicinity  from  which  the 
shot  was  fired,  and  the  evidence  is  in  serious 
conflict  as  to  the  identity  of  the  person  who 
did  the  shooting.  The  defendant,  after  tes- 
tifying that  he  did  not  even  have  a  pistol  on 
that  occasion,  stated  that  his  brother  did 
the  shooting,  and  he  was  corroborated  by 
the  latter  in  that  statement  After  MUler 
was  shot  the  defendant  and  his  brother  ran 
away  to  Madison  county,  where  after  a 
month  or  more  they  were  arrested  and 
brought  thence  to  Rappahannock  county, 
where  the  defendant  was  tried.  He  explains 
his  flight  by  saying  that  he  was  afraid  he 
would  be  arrested  for  shooting  in  town. 
This  explanation  does  not  seem  very  satis- 
factory in  view  of  the  fact  that  he  denied 
having  done  any  shooting,  and  yet,  wh«i  it 
is  recalled  that  he  and  his  brother  were  to- 
gether at  the  time,  it  does  not  seem  unrea- 
sonable that  he  should  have  feared  that  they 
would  both  be  involved  in  a  charge  of  shoot- 
ing on  the  street.  At  any  rate,  he  was  en- 
titled to  have  the  Jury  pass  upon  his  explana- 
tion. The  pertinency  of  this  comment  upon 
his  flight  and  his  explanation  thereof  will  be 
apparent  when  we  consider,  as  we  shall  pro- 
ceed to  do,  the  first  assignment  of  error, 
which  is  based  upon  the  allegation  that  the 
court  erred  in  giving  commonwealth's  in- 
struction No.  2  as  follows: 

"(2)  The  court  instracts  the  jury  that  the 
flight  of  a  person  after  the  commission  of  a 
crime  raises  a  presumption  of  guilt;  and  if 
they  believe  from  the  evidence  that  the  pris- 
oner, Ray  Jenkins,  did  immediately  after  the 
shooting  of  Walter  G.  sillier,  flee  from  the  place 
where  said  Miller  was  shot  to  the  county  of 
Madison,  Ya.,  you  may  take  this  fact  Into  con- 
sideration in  determining  his  guilt  or  innocence, 
which  question  of  flight  you  may  consider,  to- 
gether with  all  the  other  facts  and  circum- 
stances introduced  in  determining  the  guilt  or 
innocence  of  the  prisoner." 

This  instruction  starts  out  with  an  errone- 
ous proposition  of  law,  namely,  ''that  the 
flight  of  a  person  after  the  commission  of  a 


crime  raises  a 'presumption  of  goUf  So 
far  as  we  have  found,  and  so  far  as  the  At- 
torney General's  oflice  appears  -  to  have 
found,  the  only  authority  for  this  proposition 
appears  in  certain  of  the  Missouri  cases, 
wherein  it  is  held  that  the  flight  from  a 
charge  of  crime  raises  a  presumption  of  guilt 
which  may  be  rebutted  and  overcome  by 
proof  that  the  flight  was  occasioned  by  other 
causes  tlian  consciousness  of  guilt  See 
State  V.  King,  78  Mo.  555;  State  v.  Brooks, 
92  Mo.  542,  583,  6  S.  W.  257,  830;  State  ▼. 
Lewkowitz,  265  Mo.  613,  178  S.  W.  68. 

The  better  doctrine,  supported  by  the  dear 
weight  of  authority,  is  that  such  flight  as  is 
described  in  the  instruction  under  review 
does  not  measure  up  to  the  standard  of  pre- 
sumptive evidence  of  guilt  but  is  merely  ev- 
idence tending  to  show  guilt,  to  be  c<msid- 
ered  by  the  jury  and  given  such  weight  as 
they  deem  proper  in  connection  with  ot^er 
pertinent  and  material  facts  and  drcum- 
stances  in  the  case.  22  Am.  &  Eng.  Enc.  (2d. 
Ed.)  1265;  12  Cyc.  3d5 ;  9  R.  G.  L.  p.  192,  i 
188 ;  Hickory  v.  U.  S.,  160  U.  S.  408,  16  Sup. 
Ct  327,  40  L.  Ed.  474;  Alberty  v.  United 
States,  162  U.  S.  499,  16  Sup.  Ct  864,  40  L. 
Ed.  1061;   Wharton's  Grim.  E^v.  H  750,  761. 

Upon  principle  it  would  seem  manifest 
that  the  only  safe  and  Just  rule  upon  the 
subject  is  as  last  above  announced,  because 
the  circumstances  surrounding  the  flight  of 
a  person  after  the  commission  of  a  crime  will 
vary  greatly  in  individual  cases.  In  this 
connection,  the  language  of  Mr.  Justice 
Brown,  in  Alberty  ▼.  U.  S.,  supra,  is  in  point 
He  said: 

"While  there  Is  no  objection  to  that  part  oi 
the  charge  which  permits  the  Jury  to  tske  into 
consideration  the  defendant's  flight  from  the 
country  as  evidence  bearing  upon  the  question 
of  his  guilt  it  is  not  universally  true  that  a 
man,  who  is  conscious  that  he  has  done  a 
wrong,  Vill  pursue  a  certain  course  not  in  har- 
mony with  the  conduct  of  a  man  who  is  con- 
scious of  having  done  an  act  which  is  inno- 
cent right  and  proper;'  since  it  is  a  matter  of 
common  Icnowledge  that  men  who  are  entirely 
innocent  do  sometimes  fly  from  the  scene  of  a 
crime  through  fear  of  being  apprehended  as 
the  guilty  parties,  or  from  an  unwillingness  to 
appear  as  witnesses.  Nor  is  it  true  as  an  ac- 
cepted axioni  of  criminal  law  that  'the  wicked 
flee  when  no  man  pursueth,  but  the  righteous 
are  as  bold  as  a  Hon.*  Innocent  men  sometimes 
hesitate  to  confront  a  Jury— not  necessarfly  be- 
cause they  fear  that  the  Jary  will  not  protect 
them,  but  because  they  do  not  wish  their  names 
to  appear  in  connection  with  criminal  acts,  are 
humiliated  at  being  obliged  to  incur  the  popular 
odium  of  an  arrest  and  trial,  or  because  they  do 
not  wish  to  be  put  to  the  annoyance  or  expense 
of  defending  themselves.  The  criticism  to  be 
made  upon  this  charge  is,  that  it  lays  too  much 
stress  upon  the  fact  of  flight,  and  allows  the 
jury  to  infer  that  this  fact  alone  is  suflident  to 
create  a  presumption  of  guilt." 

The  precise  question  before  us  in  this  case 
does  not  appear  to  have  been  passed  upon  in 
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this  state,  this  court  not  having  heretofore 
bad  occasion  to  decide  whether  the  flight  of 
a  person  accused  of  crime,  or  in  a  position 
rendering  it  likely  that  he  would  be  accused 
thereof,  could  be  said  to  raise  a  presumption 
of  his  guilt.  There  are,  however,  cases  in 
which  this  court  has  held  that  proof  of  the 
flight  is  a  circumstance  to  be  considered  by 
the  Jury.  Williams  v.  Commonwealth,  85 
Va.  607,  613,  8  S.  E.  470 ;  Anderson  v.  Com- 
monwealth, 100  Ya.  860,  863,  42  S.  E.  865. 
In  the  latter  case  Judge  Cardwell,  delivering 
the  opinion  of  the  court,  said: 

''When  a  suspected  person  attempts  to  escape 
or  evade  a  threatened  prosecution,  it  may  be 
argued  that  he  does  so  from  consciousness  of 
guilt;  and  though  the  inference  is  hy  nc  means 
strong  enough  hy  itself  to  toarrant  a  oonvio- 
tion^  yet  it  may  become  one  of  a  series  of  dr- 
comstances  from  which  guilt  may  be  inferred. 
An  attempt  to  escape  or  evade  prosecution  is 
not  to  be  regarded  as  a  part  of  the  res  gestss, 
but  only  as  a  drcumstance  to  be  considered  by 
the  jury  along  with  other  facts  and  circum- 
stances tending  to  establish  the  guilt  of  the 
accused.  The  nearer,  however,  to  the  commis- 
sion of  the  crime  committed,  the  more  cogent 
would  be  the  circumstance  that  the  suspected 
person  attempted  to  escape,  or  to  evade  prose- 
cution, but  it  should  be  cautioudy  considered, 
because  it  may  be  attributable  to  a  number  of 
other  reasons,  than  consdousness  of  guilt" — 
dting  Wharton's  Crim.  Ev.,  sees.  750,  751. 
(Italics  added.) 

It  was  error  to  tell  the  Jury,  as  was  done 
in  instruction  No.  2,  that  the  flight  of  a  per- 
son after  the  commission  of  a  crime  "raises 
a  presumption  of  guilt* * ;   and  we  are  unable 
to  say  upon  evidence  bdfore  us  that  this  er- 
ror did  not  operate  to  the  prejudice  of  the 
prisoner.     The  case  is  not  one  in  which  we 
can  say  that  no  other  verdict  could  have 
been  properly  found.    It  Is  not  for  us  to  say 
that  the  defendant  was*  or  that  he  was  not, 
guilty  as  charged,  but  the  case  was  peculiar- 
ly one  to  be  settled  by  the  verdict  of  the  Jury 
upon  correct  instructions.    Two  persons  oth- 
er than  the  prisoner  had  the  opportunity  to 
do  the  shooting  with  which  he  was  charged. 
He  testified  that  one  of  these,  his  brother 
Hubert  Jenkins,  fired  the  shots,  and  the  lat- 
ter corroborated  him  in  this  statement.    The 
other  person,  one  Willie  Sisk,  was  arrested 
Just  after  the  shooting,  and  at  that  time  de- 
nied any  knowledge  as  to  who  did  it,  but 
later  on,  while  in  Jail  and  after  being  ad- 
monished by  the  attorney  for  the  common- 
wealth that  the  Jenkins  brothers,  if  arrested, 
'^mi^t   frame    up    the   shooting    on    him," 
changed  his  story,  and  said,  as  he  after- 
wards testified  in  court,  that  he  was  present 
and  knew  that  Ray  Jenkins  did  the  shooting. 
In  this  state  of  the  evidence  It  was  of  es- 
pecial importance  to  the  prisoner  that  the 
Jury  should  be  properly  instructed  as  to  the 
manner  in  which^  they  should  consider  and 
weii^  the  evidence  of  his  flight. 
It  is  true  that  the  instruction  complained 


of,  after  announcing  the  erroneous  proposi- 
tion pointed  out  above,  proceeded  to  tell  the 
Jury  that  they  might  take  the  fact  of  the 
defendant's  flight  "into  consideration  in  de- 
termining his  guilt  or  innocence,  •  •  • 
together  with  all  the  other  facts  or  circum- 
stances introduced.'*  But  how  were  they 
likely  to  consider  and  weigh  this  fact?  They 
had  Just  been  plainly  told  that  the  fact  it- 
self raised  a  presumption  of  guilt,  and  this 
meant  that  they  could  convict  on  that  pre- 
sumption alone.  Was  it  not  highly  probable 
that  they  would  be  misled  by  the  opening 
sentence  of  the  instruction  Into  the  conclu- 
sion that  they  must  approach  the  considera- 
tion of  this  feature  of  the  evidence  with  the 
understanding  that  the  burden  was  on  the 
defendant  to  show  that  he  was  not  guilty? 
If  they  followed  the  first  part  of  the  Instruc- 
tion, they  could  hardly  have  come  to  any 
other  conclusion.  While  we  do  not  consider 
the  error  in  the  instruction  under  review  as 
glaring  or  as  plainly  prejudicial  to  the  pris- 
oner as  the  instruction  which  was  condemned 
by  the  United  States  Supreme  Court  in 
Hickory  v.  U.  S.,  supra,  one  of  the  comments 
of  the  court  in  that  case  appears,  to  us  to  be 
pertinent  here.  After  pointing  out  that  the 
instruction  in  that  case  erroneously  told  t&e 
Jury  "that  flight  raised  a  presumption  of 
guilt,"  the  court  said: 

"It  is  true,  the  charge  thus  given  was  ap- 
parently afterwards  qualified  by  the  statement 
that  the  Jury  had  a  right  to  take  the  fact  of 
flight  into  consideration,  but  these  words  did 
not  correct  the  illegal  charge  already  given. 
Indeed,  taking  the  instruction  that  flight  cre- 
ated a  legal  presumption  of  guilt  with  the 
qualifying  words  subsequently  used,  they  were 
both  equivalent  to  Baying  to  the  jury  that  they 
were,  in  considering  the  facts,  to  give  Uiem  the 
weight  which,  as  a  matter  of  law,  the  court 
declared  they  were  entitled  to  have;  that  is, 
as  creating  a  legal  presumption  so  well  settled 
as  to  amount  virtually  to  a  condusive  proof  of 
guilt" 

[8]  There  was  an  instruction  given  In  the 
instant  case  at  the  request  of  the  defendant 
by  which  the  Jury  were  told  that  he  was 
presumed  to  be  innocent  until  proven  guilty, 
and  that  the  presumption  of  innocence  fol- 
lowed him  throughout  the  case,  but  we  do 
not  think  this  instruction,  any  more  than 
the  qualification  or  modification  appearing  in 
the  commonwealth's  instruction  No.  2,  cured 
the  error  in  the  latter.  There  was  either  a 
confiict  between  the  two  pr<^ositions  as  thus 
announced  to  the  Jury,  or  such  a  confusion 
of  the  rules  of  evidence  as  would  tend  to 
mislead  them.  If  they  gave  full  force  and 
effect  to  the  instruction  which  told  them 
that  the  defendant  was  presumed  to  be  inno- 
cent untfi  proved  guilty,  they  would  still  be 
confronted  with  the  other  proposition,  as  an- 
nounced by  instruction  No.  2,  that  he  was 
in  fact  proved  guilty  by  proof  of  his  fii^^t, 
and  they  might  thus  have  felt  bound  to  find 
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that  the  presumption  of  his  guilt  arising 
from  his  flight  was  sufBiclent  to  overcome 
the  presumption  of  his  innocence  announced 
in  the  defendant's  instruction. 

Being  of  opinion  that  there  was  error  in 
the  commonwealth's  instruction  No.  2,  and 
being  unable  to  say  that  such  error  was 
without  prejudice  to  the  defendant,  the  Judg- 
ment complained  of  must  be  reversed. 

As  the  case  must  be  sent  back  to  the  cir- 
cuit court  for  a  new  trial,  we  do  not  pass  on 
the  assignment  of  error  questioning  the  suf- 
fld^icy  of  the  evidence  to  warrant  the  ver- 
dict. 

There  were  several  other  assignments,  but 
they  involve  questions  which  are  not  likely 
to  arise  at  the  next  trial,  and  therefore  need 
not  be  considered. 

Beversed. 

This  case  was  argued  before  Judge  WBST 
took  his  seat  on  the  court 


(132  Va.  257) 

LEHIGH  PORTLAND  CEMENT  CO.  V.  VIR- 
GINIA S.  8.  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  16,  1922.) 

1.  Judgment  €=»l83~B!il  of  particulars  and 
notice  of  motion  for  iudgment  on  claim  for 
breach  of  shipping  oontract  held  saffloieot. 

In  a  steamship  company's  action  for 
breach  of  a  contract  for  the  shipment  of 
40,000  barrels  of  cement,  a  bill  of  particulars 
claiming  the  balance  due  for  transporting  the 
whole  40,000  barrels,  and,  without  waiving 
plalntifTs  rifrht  to  rely  thereon,  giving,  in 
additional  items,  the  loss  suffered  while  the 
steamship  was  lying  idle  waiting  for  shipments, 
the  salaries  paid  during  such  time,  the  reason- 
able return  on  the  investment,  the  approximate 
loss  by  diverting  the  steamship  from  a  dif- 
ferent route,  the  reasonable  amount  of  profits 
on  earnings  on  the  contract,  and  the  pecuniary 
value  of  the  portion  of  the  contract  not  per- 
formed, hcUd  sufficientiy  full,  especially  where 
the  notice  of  motion  for  judgipent  contained 
a  detailed  statement  of  the  claim. 

2.  Judgment  ^=» 1 83— Remedy  for  Insufflcient 
bill  of  partSbuiars  is  to  move  to  reiect  evi- 
dence of  matters  not  sufRciently  described. 

If  a  bill  of  particulars  was  insufficient,  de- 
fendant might  have  moved  to  reject  any  evi- 
dence offered  by  plaintiff  touching  any  matter 
not  described  in  the  notice  of  its  motion  for 
judgment  or  other  pleading  so  plainly  as  to  give 
notice  of  its  character. 

3.  Shipping  ^s»  1 08— Evidence  of  damages  from 
idleness  while  waiting  for  goods  to  be  trans- 
ported admissible  In  aotion  for  breadi  of 
contract. 

In  an  action  for  breach  of  contract  for 
the  shipment  of  40,000  barrels  of  cement  to  be 
unloaded  by  the  carrier,  a  steamship  company, 
from  the  cars  as  they  arrived  at  the  shipping 


point  and  carried  to  destlnatioxi,  bj  faOioff  to 
furnish  the  full  quantity,  where  it  appeared 
that  after  the  steamship  company  was  inform- 
ed that  there  were  still  six  to  ten  cars  to  be 
shipped,  it  received  only  a  few  shipments  dur- 
ing a  period  of  several  months,  evidence  of  the 
damages  suffered  by  reason  of  the  idleness  of 
its  boat  was  admissible. 

4,  Shipping  ^=>loe — Porformanoo  of  shipping 
oontract  not  exoosed  beoauss  oontract  on 
which  cement  was  being  used  was  oanoeled  by 
Oovemmsnt. 

Where  a  contract  for  the  shipment  of 
40,000  barrels  of  cement  by  steamship  was  un- 
qualified, nonperformance  by  the  shipper  was 
not  excused  because  the  government  canceled 
the  contract  on  which  the  consignee  was  using 
the  cement  as  permitted  by  its  contract  with 
the  consignee. 

5.  Shipping  $=>I04— Jury  authorized  to  Had 
company  taking  ap  oontract,  making  pay- 
ments, etc.,  assamed  obligations  of  party  to 
oontract. 

Where  a  cement  company  contracted  to 
ship  cement  by  steamship,  and  another  cement 
company,  acting  through  its  own  officers,  took 
up  the  contract,  conducted  correspondence  in 
its  own  name,  made  payments  under  the  con* 
tract  at  the  rates  therein  stated,  and  when  a 
claim  was  made  for  a  breach  failed  to  suggest 
that  the  liability  was  that  of  the  contracting 
company,  the  jury  was  warranted  in  finding 
that  it  had  assumed  its  obligations. 


6.  Shipping  ^=»I08— Government's  oanoellatioi 
of  oontract  held  not  frustration  of  adventure 
SKOusing  further  fherferuMuice  of  oontract 
for  transportation  of  cement  purchased  1^ 
oontraotor. 

Where  one  selling  cement  to  a  government 
contractor  contracted  for  the  transportation 
of  the  cement  with  a  steamship  company  which 
had  no  knowledge  of  the  terms  of  the  contract 
between  the  government  and  the  contractor, 
the  continuance  of  the  work  on  the  government 
contract  to  final  completion  was  not  the  basis 
and  implied  condition  on  which  the  liability 
of  the  parties  to  the  shipping  contract  rested* 
and  the  government's  cancellation  of  the  con- 
tract did  not  cause  such  impossibility  of  per- 
formance or  frustration  of  adventure  as  ex- 
cused further  performance. 


7.  Shipping  ^s9 1  OS*— Verdict  for  breach  of  con* 
tract  for  shipment  of  cement  not  excessive. 

In  a  steamship  company's  action  for  breach 
of  contract  to  ship  40,000  barrels  of  cement, 
where  it.  saved  only  about  $307  in  fuel  and  oil 
by  keeping  its  boat  idle  while  waiting  for  the 
cement,  and  the  jury  deducted  over  $1,100  from 
the  amount  of  its  claim,  damages  Held  not  ex* 
cessive. 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  the  Virginia  Steamship  Com- 
pany against  the  Lehigh  Portland  Cement 
Company.  Judgment  for  plaintiff,  and  de* 
fendant  brings  error.    Afiirmed. 

The  action  was  instituted  by  filing  notice 
of  a  motion  for  Judgment  which  stated  the 
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ttems  <rf  plalntUTs  daim,  the  credits  thereon, 
and  the  balance  due  as  follows: 

Aug.  11,  ISlS^To  amount  of  cement  con- 
tracted to  be  bauled  tnm  West  Point, 
Va.,  to  Yorktown,  Va.,  acgregatlng  40,000 
barrela,  welslilnc  15,100,000  pounds,  at  16% 
cents  per  cwt $26,460  00 

Auc.  11,  1919~B7  amount  paid  tor  oarrylncr 
26,025  barrels  cement  weigbtng  9,889,800 
pounds,  at  16%  cents  per  cwt. 1J6.564  91 

Aug.  11,  1919~B7  balance  of  contract  price 
of  residue  of  quantity  of  cement  con- 
tracted to  be  carried,  but  not  bauled, 
through  your  default,  amounting  to  18,- 
975  barrels,  weighing  5^810,500  pounds,  at 
the  rate  of  16%  cents  per  cwt,  now  due  us     8,895  09 


recovered  a  Judgment  against  the  Lehigh 
Portland  Cement  Company  for  $7,854,  and 
the  defendant  thereupon  obtained  a  writ  of 
error. 

The  material  facts  and  circumstances  out 
of  which  the  litigation  arose  are  substanti- 
ally as  follows: 

On  the  24th  day  of  June,  1918,  the  United 
States  government  entered  into  a  contract 
with  F.  W.  Mark  Construction  Company, 
Inc.,  to  construct  and  complete  at  the  fuel 
oil  station  at  Yorktown,  Va.,  12  reinforced 
concrete  oil  reservoirs,  which  contract  con- 
tained a  clause  permitting  the  United  States 
government  to  curtail  the  amount  of  the 
work  under  the  contract,  under  certain  con- 
ditions. The  F.  W.  Mark  Construction  Com- 
pany entered  into  a  contract  with  the  Vir- 
ginia Portland  Cement  Company  (the  pred- 
ecessor of  the  Lehigh  Portland  Cement  Com- 
pany) to  furnish  it  cement  for  this  work. 
The  steamship  company  had  no  knowledge 
of  the  terms  of  this  contract.  Afterwards  the 
Virginia  Portland  Cement  Company  made  a 
contract  with  the  steamship  company  to 
transport  the  cement  from  West  Point,  Va., 
to  Yorktown,  Va.,  the  contract  providing  that 
the  steamship  company  should  unload  the 
cars  at  West  Point,  and  that  the  cement  com- 
pany was  to  furnish  labof  to  unload  the 
steamer  at  Yorktown. 

The  original  contract  was  for  the  carriage 
of  10,000  barrels  of  cement,  which  was  aft- 
erwards increased  to  40,000  barrels.  The 
freight  charge  agreed  upon  was  16%  cents  per 
100  pounds.  This  contract  appears  from  cer- 
tain letters  and  telegrams  filed  as  evidence  in 
the  case,  being  consummated  in  the  letter 
from  the  steamship  company  to  the  Virginia 
Portland  Cement  Company,  dated  November 
5,  1918. 

,The  Virginia  Portland  Cement  Company 
began  the  shipment  of  cement,  and  the  steam- 
ship company  transported  it,  in  accordance 
with  the  terms  of  the  contract 

In  its  letter  of  April  22,  1919,  the  Lehigh 
Portland  Cement  Company,  acting  through 
the  same  officers  who  had  acted  for  the  Vir- 
ginia Portland  Cement  Company,  approved  a 
bill  in  favor  of  the  steamship  company  and 
promised  to  send  check,  and  from  that  time 
on  made  the  shipments  of  the  cement  and 
conducted  all  correspondence  in  regard  to  the 
movement  of  the  cement  and  payments  for 
same,  and  made  payments  as  per  the  original  . 
contract 

These  officers  acted  for  the  Lehigh  Port- 
land Cement  Company  without  explanation, 
and  in  July,  1919,  wrote  that  they  were  un- 
able to  advise  as  to  wh^i  balance  of  cement 
would  be  shipped,  but  stated  that  Mark  Con- 
struction Company  would  need  six  to  ten 
cars  more  to  complete  the  work. 

The  steamship  company  wrote  the  Lehigh 

WBST,  J.    The  Virginia  Steamship  Com- 1  Portland  Cement  Company  on  July  28,  1919, 

imny,  hereafter  calM  steamship  company,  |  that  it  had  been  informed  that  the-  shipment 


To  amount  brought  forward $  8,886  00 

Not.  4,  19li^By  amount  paid  for  carrying 

3,196  bags  of  cement  since  August  11.  1919  641  09 
Nov.  4,  1919— By  amount  of  balance  now  due 

on  above  contract I  8,354  00 

In  response  to  an  order  requiring  plaintiff 
to  file  the  particulars  of  its  claim  it  filed  the 
following  bill  of  particulars: 

(1)  The  entire  amount  sued  for,  to  wit, 
$8,354iX)  and  interest  is  due,  to  the  plaintiff 
by  the  defendant,  because  it  is  balance  due  the 
plaintiff  by  the  defendant,  which  the  defendant 
promised  to  pay  the  plaintiff  for  carrying 
40,000  barrels  of  eement,  as  set  forth  in  the 
notice  of  motion  for  judgment. 

Without  waiving  its  right  to  rely  on  the 
above  solely  and  to  claim  the  above  amount  for 
the  breach  of  the  contract  and  promise  to  pay, 
as  aforesaid,  In  addition  thereto  the  plaintiff 
sets  forth  the  following  items  as  also  constitut- 
ing its  damage  and  loss: 

(2)  Loss  suffered  by  the  plaintiff  by  having 
its  steamship  lying  idle  80  days  awaiting  orders 
and  shipment  from  the  defendant  at  $200  per 
day. 

(3)  Salaries  paid  officers  and  crew  and  em- 
ployees generally  and  other  expenses  of  the 
company  during  the  time  the  plaintiff  was 
ready  and  willing  and  awaiting  to  carry  the 
cement  per  orders  of  the  defendant  company 
and  defendant  failed  to  ship,  $8,500. 

Reasonable  return  on  investment  in  equip- 
ment of  plaintiff  that  was  held  idle  awaiting 
orders  from  the  defendant  as  per  contract, 
$2,000. 

(5)  Approximate  loss  of  the  plaintiff  by  dl- 
yerting  its  steamship  from  the  usual  schedule 
from  West  Point  to  Pointer's,  Va.,  and  loss 
of  freight  and  trade  it  otherwise  would  have 
carried,  all  of  which  was  done  in  order  to  be 
in  readiness  to  carry  the  cement  the  defend- 
ant contracted  to  ship,  $8,500. 

(6)  Reasonable  amount  of  profits  or  earn- 
ings on  contract  had  plaintiff  been  allowed  to 
fulfin  its  part,  $8,354. 

(7)  Plaintiff  claims  the  pecuniary  value  of 
that  portion  of  the  contract  it  was  not  permit- 
ted to  perform  through  the  default  of  the  de- 
fendant was  $8,354,  with  interest,  and  it  has 
suffered  loss  to  that  extent. 

Page  &  Leary,  of  Richmond,  for  plaintiff 
in  error. 

Frank  T.  Sutton,  Jr.,  of  Richmond,  for  de- 
fendant in  error. 
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of  the  residue  of  the  40,000  barrels  of  ce- 
ment to  Yorktown  would  be  discontinued, 
and  advised  it  that  under  the  terms  of  the 
contract  with  its  predecessor  (Virginia  Port- 
land Cement  Company)  it  had  a  definite  con- 
tract to  transport  40,000  barrels,  and  inform- 
ing the  cement  company  that  the  steamship 
company  would  make  claim  against  the  Le- 
high Portland  Cement  Company  for  freight 
on  approximately  15,000  barrels  which  had 
not  be^n  hauled,  20,924  barrels  haying  been 
hauled  and  paid  for.  The  Lehigh  Portland 
Cement  Company  replied  to  this  letter,  but 
did  not  deny  that  it  was  the  successor  of  the 
Virginia  Portland  Cement  Company,  nor  de- 
ny its  liability  for  freight  on  the  cement 
which  had  not  been  shipped.  Its  letter  stat- 
ed that  it  was  not  fully  informed  as  to  the 
suspension  of  the  construction  at  Yorktown 
and  would  go  into  the  situation  in  detail  and 
communicate  with  the  steamship  company 
further  at  an  early  date.  They  failed  to 
communicate  further  with  the  steamship 
company  until  November  4, 1919,  and  the  last 
few  shipments  were  scattered  through  a  pe- 
riod of  about  four  months — ^from  July  to 
November,  1919. 

The  assignments  of.  error  involve  the  ac- 
tion of  the  trial  court  in  overruling  the  de- 
fendant's motion  to  reject  the  plaintiff's  bill 
of  particulars  of  its  claim,  in  ^ving  and  re- 
fusing Instructions,  in  refusing  to  strike  out 
certain  evidence,  and  in  refusing  to  set  aside 
the  verdict  of  the  Jury  and  award  a  new  trial 
on  the  ground  of  misdirection  of  the  Jury  by 
the  court,  that  the  verdict  was  contrary  to 
the  law  and  the  evidence,  and  that  the  dam- 
ages are  excessive. 

[1 , 1]  Not  only  is  the  bill  of  particulars 
full  enough  to  give  the  defendant  notice  of 
every  item  of  its  claim,  but  the  notice  of  mo- 
tion also  contained  a  detailed  statement  of 
the  plaintiff's  claim.  If  the  bill  of  particu- 
lars was  insufficient,  the  defendant  might 
have  moved  the  court  to  reject  any  evidence 
offered  by  the  steamship  company  touching 
any  matter  not  described  in  its  notice  or  oth- 
er pleading  so  plainly  as  to  give  nofice  of  its 
character.  This  it  did  not  do,  and  it  is  man- 
ifest that  the  matters  in  evidence  were  plain- 
ly described  in  the  notice  of  motion  and  bill 
of  particulars.  There  is  no  merit  in  this  as- 
signment of  error. 

[3]  At  the  conclusion  of  the  evidence  the 
defendant  moved  the  coiu*t  to  strike  out  all 
of  the  evidence  in  the  cause.which  was  intro- 
duced over  its  objection  tending  to  show  any 
damage  to  the  plaintiff  by  reason  of  the  idle- 
ness of  its  boat  subsequent  to  July  25,  1919. 
The  action  of  the  court  in  overruling  this 
motion  is  also  excepted  to  by  the  plaintiff  in 
error. 

The  contract  between  the  cement  company 
and  the  steamship  company  required  the  lat- 
ter to  transport  40,000  barrels  of  cement  from 
West  Point  to  Yorktown  and  to  unload  same 


from  the  cars  and  take  it  to  Yorktown  when- 
ever the  shipments  arrived  at  West  Point. 
The  Lehigh  Portland  Cement  Company  had 
informed  the  steamship  company  that  there 
were  six  to  ten  more  cars  to  come  forward 
to  complete  the  work,  and  these  shipments 
were  scattered  through  a  period  of  several 
months.  The  steamship  company  was  kept 
in  idleness  waiting  for  the  arrival  of  these 
cars.  If  the  cement  company  did  not  desire 
the  steamship  company  to  hold  Itself  in  read- 
iness to  unload  and  transport  to  Yorktown 
the  remaining  six  to  ten  cars  of  cement  im- 
mediately upon  its  arrival  at  West  Point,  in 
accordance  with  the  terms  of  the  contract,  it 
should  have  so  informed  the  steamship  c<Mn- 
pany,  and  discharged  it  from  liability  under 
the  contract  We  think  the  evidence  was 
clearly  admissible. 

The  defendant's  main  ground  of  defense  Is 
that— 


t*^ 


'Even  though  the  contract  were  entered  into 
and  assumed  by  tlie  Lehigh  Portland  Cement 
Company,  the  parties,  and  particularly  the  de- 
fendant, were,  prior  to  the  institution  of  this 
suit,  and  are  now  discharged  and  excused  from 
performance  of  the  same,  because  of  super- 
vening impossibility 'of  performance  and  frus- 
tration of  adventure  by  the  act  of  the  United 
States  government  in  canceling  its  contract 
with  the  r.  W.  Mark  Construction  Company 
and  prohibiting  the  further  construction  of  the 
government  work  thereunder." 

This  contrition  will  be  disposed  of  in  the 
consideration  of  the  remaining  assignments 
of  error. 

The  following  Instructions  were  granted  by 
the  court: 

"1.  (Requested  by  the  plaintiff.)  "The  court 
instructs  the  jury  that  the  letters  and  tele- 
grams that  passed  between  the  plaintiff  and 
the  Virginia  Portland  Cement  Company  men- 
tioned in  the  notice  of  motion  and  introduced  in 
evidence  contain  the  terms  of  the  original  con- 
tract involved  in  this  suit;  and  if  the  jury  be- 
lieve from  the  evidence  that  the  Lehigh  Port- 
land Cement  Company  afterwards  suceeeded 
to  the  business  of  the  Virginia  Portland  Cement 
Company  and  continued  to  ship  cement  to  the 
F.  W.  Mark  Construction  Company  at  York- 
town  to  be  carried  by  the  plaintiff  company 
from  West  Point,  Va.,  to  Yorktown,  Va.,  and 
continued  to  pay  the  plaintiff  for  carrying  the 
same  at  the  same  rates  the  Virginia  Portland 
Cement  Company  had  been  paying,  and  treated 
said  contract  as  its  own,  then  the  defendant 
company  by  such  conduct  undertook  and  as- 
sumed the  obligations  originally  undertaken  by 
the  Virginia  Portland  Cement  Company  and 
became  bound  thereby  to  ship  the  full  amount 
and  pay  the  price  therefor  agreed  upon  in  the 
original  contract." 

2.  (Requested  by  plaintiff,  amended  by 
court.)  "The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  plain- 
tiff made  a  contract  with  the  Virginia  Portland 
Cement  Company  to  carry  for  said  company 
40,000  barrels  of  cement  at  16%  cents  pe» 
cwt,  as  charged  in  the  notice  of  motion,  and 
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that  subsequently  the  Lehigh  Portland  Ce- 
ment Company  succeeded  to  the  business  of  the 
Virginia  Portland  Cement  Company  and  as- 
sumed and  undertook  to  carry  out  said  con- 
tract, but  failed  to  carry  out  its  part  by  de- 
Hrering  to  the  plaintiff  for  carriage  by  it  all  of 
the  40,000  barrels  of  cement  and  failed  to  pay 
the  plaintiff  all  of  the  sum  of  $25,460,  the  en- 
tire contract  price  for  such  carriage,  then  the 
defendant  was  guilty  of  a  yiolation  of  its  con- 
tract to  the  extent  it  did  not  deliver  to  the 
plaintiff  for  carriage  from  West  Point,  Va,, 
to  Yorktown,  Va.,  the  40.000  barrels  of  cement, 
and  to  the  extent  that  it  did  not  pay  therefor 
at  the  rate  of  16%  cents  per  cwt.  Provided 
you  shall  further  believe  from  the  evidence  that 
the  plaintiff  was  always  ready  and  willing  to 
perform  its  part  of  said  contract." 

3.  (Requested  by  plaintiff,  amended  by 
court.)  *The  court  instructs  the  jury  that, 
should  they  believe  from  the  evidence  there 
was  such  a  contract  and  breach  thereof,  caus- 
ing damage  as  charged  in  the  notice  of  motion 
for  judgment  in  this  cause,  it  nevertheless  be- 
came incumbent  upon  the  plaintiff  to  make 
reasonable  efforts  to  minimize  the  damage  done 
it  by  such  breach.  But  this  duty  did  not  arise 
and  become  incumbent  upon  the  plaintiff  until 
notified  by  the  defendant  company  or  it  was 
reliably  informed  from  other  reliable  sources 
that  it  would  not  carry  out  its  said  contract, 
and,  80  long  as  the  defendant  company  allowed 
the  plaintiff  to  remain  in  doubt  as  to  whether 
the  defendant  company  would  continue  to  ship 
cement  as  per  its  contract,  there  was  no  duty 
upon  the  plaintiff  company  to  seek  similar 
employment  from  other  sources  in  order  to 
minimize,  unless  you  shall  believe  from  the 
evidence  that  as  a  matter  of  fact  the  plaintiff 
from  other  reliable  sources  knew  that  the 
defendant  would  not  carry  out  its  contract." 

4.  (Requested  by  plaintiff.)  **The  court  in- 
structs the  jury  that  there  is  no  evidence  in 
this  case  that  either  the  government  of  the 
United  States  or  the  F.  W.  Mark  Construction 
Company  was  a  party  to  the  contract;  and, 
although  the  Jury  may  believe  from  the  evi- 
dence that  the  United  States  government  can- 
celed its  contract  with  the  F.  W.  Mark  Con- 
struction Company,  yet  that  fact  did  not  re- 
lease the  defendant  company  from  its  contract 
made  with  the  plaintiff." 

5.  (Requested  by  defendant.)  "The  court  in- 
structs the  jury  that  the  burden  of  proof  rests 
upon  the  plaintiff  in  this  case  to  establish  by 
a  preponderance  of  the  evidence  the  contract 
alleged  by  it,  the  alleged  breach  by  the  de- 
fendant, and  to  establish  with  reasonable  cer- 
tahity  the  amount  of  the  damages  actually  suf- 
fered by  it  by  reason  of  the  alleged  breach." 

6.  (Given  by  the  court)  "The  court  in- 
structs the  jury  that  in  case  of  breach  of  con- 
tract the  broad  general  rule  is  that  the  party 
injured  is  entitled  to  recover  all  hia  damages, 
indnding  gains  prevented  as  well  as  losses 
sustained  by  reasouf  of  the  breach  of  contract; 
that  this  rule  is  subject  to  but  two  conditions: 
The  damages  must  be  such  as  may  fairly  be 
supposed  to  have  entered  into  contemplation 
of  the  parties  when  they  made  the  contract— 
that  is,  must  be  such  as  may  naturally  be  ex- 
pected to  follow  its  violation— and  they  must 
be  certain  both  in  their  nature  and  in  respect 
to  tb«  cauae  from  whieh  they,  proceed. 


'*The  court  further  instructs  the  jury,  if  they 
should  find  for  the  plaintiff  in  this  case,  the 
measure  of  damages  is  the  value  of  the  bargain 
to  the  plaintiff  or  the  loss  which  the  fulfillment 
would  have  prevented  or  which  the  breach  has 
entailed.  The  intent  of  the  law  is  to  put  the 
injured  party  so  far  as  can  be  done  by  money 
in  the  same  position  as  if  the  contract  had 
been  performed;  therefore  the  measure  of 
damages  for  the  breach  of  such  a  contract 
as  that  sued  upon  in  this  case  is  tlie  difference 
between  the  contract  price  remaining  unpaid 
and  the  cost  of  delivery." 

The  following  Instructions  were  refused  by 
the  court: 

"Certificate  No.  II. 

"The  court  instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  at  the  time  this 
contract  was  entered  into  both  parties  thereto 
assumed  under  all  the  circumstances  and  con- 
ditions then  existing,  as  the  basis  of  their 
agreement,  even  though  not  expressly  provided 
in  their  contract,  the  continuance  of  the  gov- 
ernment work  at  Yorktown  for  wWch  the  ce- 
ment was  to  be  furnished,  and  that  it  may  be 
fairly  implied  that  both  parties  assumed  that 
the  performance  of  their  contract  was  based 
upon  the  continued  existence  of  this  govern- 
ment work,  and  that  this  work  was  discontin- 
ued by  the  government  without  fault  on  the 
part  of  the  defendant,  then  the  court  instructs 
the  jury  that  there  has  been  no  breach  of  this 
contract  for  which  the  defendant  is  liable  to 
the  plaintiff  and  they  should  find  for  the  de- 
fendant. 

"Certificate  No.  m. 

"The  court  instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  defendant 
in  this  case  violated  the  contract  existing  be- 
tween it  and  the  plaintiff  witB6ut  excuse  for 
so   doing,   as   is   explained  in  instruction  No. 

,  they  must  find  for  the  plaintiff,  and  that 

the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  remaining  unpaid,  to 
wit,  $8,354,  and  the  cost  the  plaintiff  would 
have  been  put  to  in  performing  the  contract, 
and  that  in  estimating  this  cost  they  must  take 
into  consideration  the  length* of  time  it  would 
have  required  the  plaintiffs  to  haul  the  cement 
remaining  undelivered  under  the  terms  of  the 
contract,  the  costs  and  expenses  of  operating 
the  boat  during  this  time,  including  the  sal- 
aries of  officers,  the  wages  of  the  crew,  the 
cost  of  feeding  the  crew,  fuel,  sundry  expenses, 
insurance,  interest  charges,  loss,  and  damage 
and  taxes,  but  in  so  doing  the  jury  are  in- 
structed that  they  must  apportion  such  ex- 
penses between  the  transportation  of  the  un- 
shipped cement  and  the  other  business  done 
by  the  plaintiff  during  the  said  period. 

"The  court  further  instructs  the  jury  that 
the  evidence  of  the  said  costs  and  expenses 
during  the  period  in  which  the  plaintiff  was 
engaged  from  September  1,  1918|  to  July  2Sp 
1919,  in  hauling  the  cement  delivered  to  it  un- 
der the  contract,  may  be  considered  by  it  in 
arriving  at  the  plaintiff's  costs  and  expenses 
in  transporting  tiie  undelivered  portion  of  the 
cement. 

"(Certificate  No.  IV. 

"The  court  instructs  the  jury  that,  should 
they  find  for  the  plaintiff,  then  the  measure  of 
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iU  damages  Is  the  difference  between  the  con- 
tract price  for  carrying  the  cement  remain- 
ing unpaid  and  the  additional  cost  it  would  have 
been  put  to  had  it  actually  carried  the  cement, 
instead  of  lying  at  the  wharf  ready  and  wait- 
ing to  carry,  provided  you  shall  believe  from 
the  evidence  that  such  was  the  case." 

In  L.  R.  A.  1916F,  at  page  48,  it  is  said: 

''The  rule  appears  to  be  that  if  one  under- 
takes unconditionally  to  perform  an  act  which 
is  not  inherently  impossible,  but  merely  re- 
quires the  acquiescence  or  consent  of  a  third 
party,  or  the  performance  of  a  preceding  act 
by  the  latter,  nonperformance  is  not  ordinarily 
excused  by  the  fact  that  it  subsequently  proves 
impossible  for  the  promisor  to  comply  with 
his  contract,  because  of  the  refusal  of  the 
third  party  to  give  his  consent  or  perform  the 
act;  in  other  words,  the  contract  will  not,  mere- 
ly from  the  fact  that  acquiescence  in  or  per- 
formance of  an  act  by  a  third  party  must  pre- 
cede compliance  therewith,  be  construed  as 
conditional  upon  such  acquiescence  or  perform- 
ance. Thus  it  has  been  held  that  one  contract- 
ing to  construct  a  canal  on  certain  lands  is  not 
excused  from  performance  by  inability  to  ob- 
tain from  the  landowners  the  right  to  construct 
the  canal  on  their  lands.** 

In  Danenhower  y.  Hayes,  85  App.  D.  O.  at 
page  67,  33  L.  R.  A.  (N.  S.)  at  page  702,  this 
is  stated: 

"This  is  simply  a  case  of  the  appellant's  un- 
dertaking to  do  a  perfectly  lawful  thing  which 
he  was  unable  to  perform.  Such  contracts,  in 
the  absence  of  fraud,  are  enforceable.  In  2 
Parsons  on  Contracts,  p.  673,  it  is  said:  If 
one,  for  a  valid  consideration,  promises  anoth- 
er to  do  that  which  is,  in  fact,  impossible,  but 
the  promise  is  not  obtained  by  actual  or  con- 
structive fraud  and  is  not  on  its  face  obviously 
impossible,  there  seems  no  reason  why  the 
promisor  should  not  be  held  to  pay  damages 
for  the  breach  of  the  contract;  not,  in  fact,  for 
not  doing  what  cannot  be  done,  but  for  under- 
taking and  promising  to  do  it  [Cases  cited.] 
So,  if  it  becomes  impossible  by  contingencies 
which  should  have  been  foreseen  and  provided 
against  in  the  contract,  and  still  more,  if  they 
might  have  been  prevented,  the  promisor 
should  be  held  answerable.  So,  if  the  im- 
possibility applies  to  the  promisor  personally, 
there  being  no  natural  impossibility  in  the 
thing,  this  will  not  be  a  sufficient  excuse.' 
Such  contracts,  when  fairly  and  honestly  made, 
are  enforceable.'* 

To  the  same  effect  la  Van  Etten  y.  Newton 
(Com.  PL)  8  N.  Y.  Supp.  478,  and  Cobb  v.  Har- 
mon, 23  N.  Y.  14& 

In  L.  R.  A.  1916F,  81,  it  la  said: 

"It  is  well  settled,  as  a  general  rule,  that  if 
pei^ormance  is  rendered  merely  difficult  or  bur- 
densome or  unprofitable,  the  promisor  is  not 
excused;  and  the  same  is  true  generally  if  the 
impossibility  Is  personal  to  the  promisor,  and 
does  not  inhere  in  the  nature  of  the  act  to  be 
performed.  On  the  latter  point,  it  was  said 
in  Oregon  case  [Reid  ▼.  Alaska  Packing  Co., 
'48  Or.  429]:  'It  is  no  excuse  for  the  non- 
performance of  a  contract  that  it  is  imposs&Ie 
far  the  obllger  to  fulfill  it»  if  the  perfoimaiica 


be  in  its  nature  impossible.  •  •  ^  There  is 
a  marked  distinction,  not  to  be  overlooked  in 
this  connection,  between  a  mere  disability  or 
inability  of  a  party  to  perform  a  contract  and 
the  absolute  and  inherent  impossibility  of  per- 
formance in  the  true  sense.  *  *  *  Unless 
an  act  is  inherently  impossible  within  itself,  a 
contract  to  do  it  is  binding,  idthough  the  per- 
formance may  be  improbable,  or  even  impos- 
sible, to  the  promisor.  To  excuse  performance, 
the  impossibility  must  be  simply  more  than 
merely  a  great  inconvenience,  hardship,  or  even 
impracticability." 

See  American  Towing  &  Lightering  Co.  v. 
Baker- Whiteley  Coal  Co.  (1912)  117  Md.  660. 
84  Atl.  182,  Ann.  Cas.  1914A,  146;  Ward  v. 
Haren  (1909)  139  Mo.  App.  8,  119  S.  W.  446; 
Howell  y.  National  Portland  Cement  Co.,  9 
Northampton  Co.  Ct.  Rep.  (Pa.)  108;  Jenkins 
y.  Wheeler  (1867)  *42  N.  Y.  646. 

In  6  Ruling  Case  Law,  p.  1000,  we  find  ibis 
statement: 

''Where  performance  is  thus  rendered  impos- 
sible the  inquiry  naturally  arises  whether  there 
was  a  purpose  to  covenant  against  snch  an  ex- 
traordinary, and  therefore  presumably  unap- 
prehended event,  the  happening  of  whidi  it 
was  not  within  the  power  of  the  covenanter 
to  prevent.  In  other  words,  there  can  be  no 
doubt  that  a  man  may,  by  an  absolute  contract, 
bind  himself  to  perform  things  which  subse- 
quently become  impossible,  or  to  pay  damages 
for  the  nonperformance;  and  this  construction 
is  to  be  put  upon  an  unqualified  undertaking 
where  the  event  which  caused  the  impossibility 
was  or  might  have  been  anticipated  and  guard- 
ed against  in  the  contract    •    •    •  '* 

In  6  Ruling  Case  Law,  p.  1014,  i  875,  we 

find  this: 

**Act  of  Third  Pariy.— Generally  speaking,  it 
may  be  said  that,  where  a  party  undertakes  ex- 
pressly for  the  performance  of  some  «ct,  his 
positive  engagement  casts  upon  him  a  duty, 
the  discharge  of  which  cannot  be  excused  by 
showing  his  inability  by  reason  of  the  lawful 
interference  of  some  third  person.  By  neg- 
lecting to  qualify  his  contract,  so  as  to  make 
such  an  excuse  available,  he  waives  it  as  a 
defense  against  a  recovery  of  damages  for  non- 
performance. *  *  *  A  promise  may,  of 
course,  be  conditioned  upon  the  act  or  consent 
of  a  third  person.  But  the  performance  of 
an  absolute  promise  is  not  excused  by  the  fact 
that  a  third  person  refuses  or  fails  to  take 
action  essential  to  performance.  •  •  •  The 
nonperformance  of  a  contract  ordinarily  is  not 
excused  by  the  mere  fact  that  the  promisor  has 
no  control  over  the  third  person.' 


ft 


In  the  case  of  Alleghany  Iron  Co.  r.  Tea- 
ford,  96  Va.  878,  81  S.  B.  525,  it  to  held  that 
a  plaintiff  may  recoy^  damages  snstalned  by 
him  for  loss  resulting  from  nnreasonable  de- 
lay on  the  part  of  the  defendant  in  permitting 
him  to  perform  his  contract,  and,  when  he 
has  been  prevented  by  the  defendant  from 
completely  performing  his  contract,  he  may 
also  recover  the  profit  he  would  have  realized 
If  he  had  been  fiermitted  to  perfom  foUy. 
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This  is  not  a  double  recovery.  The  object 
of  the  law  In  awarding  damages  is  to  make 
amends  or  reparations  by  putting  the  party 
injured  in  the  same  position,  as  far  as  money 
can  do  it,  as  he  would  have  been  if  the  con- 
tract had  been  performed. 

The  plaintiff  in  error  relies  with  great 
earnestness  upon  the  principles  of  law  enun- 
ciated in  the  case  of  Virginia  Iron  Co.  v. 
Graham,  124  Ta.  700  et  seq.,  98  S.  E.  659,  as 
being  applicable  to  the  facts  in  the  instant 
case.  But  this  case  is  easily  distinguishable 
from  the  case  under  consideration. 

In  the  Graham  Case,  which  involved  a  min- 
ing contract,  the  foundation  of  the  contract 
was  the  existence  of  sufficient  iron  ore  to 
justify  the  operations  of  the  mines  for  40 
years,  and  both  parties  assumed  its  existence 
and  contracted  with  reference  thereto. 

When  it  appeared  that  the  ore  did  not  ex- 
ist, it  was  clear  that  each  party  had  entered 
into  the  contract  under  a  mistake  of  fact 
which  affected  the  substance  of  the  contract, 
and  the  contract  became  inoperative  for  a 
failure  of  the  consideration,  and  the  lessee 
was  plainly  entitled  to  be  relieved  from  the 
payment  of  the  royalty  provided  for  in  the 
lease. 

[4]  In  the  instant  case  the  basis  of  the  con- 
tract was  the  transportation  of  40,000  bar- 
rels of  cement  The  cement  was  in  existence, 
and  the  cement  company  had  agreed  to  ship 
and  the  steamship  company  had  agreed  to 
carry  it  from  West  Point  to  Yorktown;  and 
the  cement  company  cannot  be  excused  from 
the  performance  of  its  contract  because  of 
the  lawful  interference  of  a  third  party.  It 
should  have  qualified  its  contract  so  as  to 
make  this  excuse  available. 

In  view  of  the  foregoing  authorities,  we 
find  no  error  in  the  action  of  the  court  in 
granting  or  refusing  instructions,  of  which 
the  plaintiff  in  error  can  complain. 

[6]  We  cannot  sustain  the  contention  of  the 
plaintiff  in  error  that  there  is  no  evidence  to 
prove  the  assumption  of  the  original  contract 
by  that  company.  The  conduct  of  its  own 
officers  in  taking  up  the  contract  where  the 
Virginia  Portland  Cement  Company  left  it, 
and  conducting  all  correspondence  In  its  own 
name,  and  the  payment  by  it  of  amounts  due 
under  the  contract  at  rates  therein  stated, 
and  failure  to  suggest,  when  the  claim  sued 
on  was  asserted  agalnst.lt  by  the  steamship 
company,  that  the  liability,  if  any,  was 
against  the  Virginia  Portland  Cement  Com- 
pany, was  sufficient  evidence  to  warrant  the 
jury  in  holding  that  the  Lehigh  Portland  Ce- 
ment Company  had  assumed  the  obligations 


of  the  contract  of  the  Virginia  Portland  Ce- 
ment Company. 

[6]  Nor  can  we  sustain  the  defense  of  the 
plaintiff  in  error  that  it  was  and  is  now  dis- 
charged and  excused  from  performance  of  the 
contract  because  of  supervening  impossibility 
of  performance  and  frustration  of  adventure 
by  the  act  of  the  United  States  government 
in  canceling  its  contract  with  F.  W.  Mark 
Construction  Company,  Inc. 

The  government  was  not  a  party  to  the  con- 
tract sued  on,  and  its  action  in  curtailing  the 
work  at  Yorktown  simply  destroyed  the  de- 
maud  for  cement  at  that  place,  without  mak- 
ing the  transportation  of  the  cement  impos- 
sible. 

The  steamship  company  having  no  knowl- 
edge of  the  terms  of  the  contract  .between 
the  government  and  the  F.  W.  Mark  Cox^- 
struction  Company,  it  is  apparent  that  the 
continuance  of  the  work  ui>on  the  cement 
reservoirs  at  Yorktown  to  final  completion 
was  not  the  basis  and  implied  condition  upon 
which  the  liability  of  the  parties  to  performi 
the  contract  sued  on  rested. 

[7]  Are  the  damages  assessed  by  the  jury 
excessive?  It  appears  from  the  record  that 
from  July  to  November  the  steamship  com- 
pany was  forced  to  keep  its  boat  idle  two- 
thirds  of  the  time,  waiting  the  arrival  of  tbe 
last  six  to  ten  cars  of  cement  at  West  Point, 
during  which  time  the  company  paid  out  for 
overhead  expenses  more  than  it  would  have 
paid  for  overhead  expenses  in  transporting 
the  residue  of  the  40,000  barrels  of  cement  to 
Yorktown. 

The  failure  of  the  cement  company  to  re- 
lease it  from  the  contract  prevented  the 
steamship  company  from  seeking  other  busi- 
ness. 

Only  fuel  and  oil  were  saved  while  the 
boat  was  idle,  and  it  is  in  evidence  that  the 
fuel  and  oil  used  in  making  the  20  round 
trips  necessary  to  haul  the  remaining  13,200 
barrels  of  cement  would  have  cost  approxi- 
mately $307. 

The  plaintlirs  claim  was  for  $8,354,  with 
interest  from  August  11,  1919,  making  a 
total  claim  of  $9,019.54,  the  day  the  verdict 
was  rendered,  while  the  Jury  returned  a  ver- 
dict for  only  $7,854,  without  interest,  show- 
ing they  deducted  for  expenses  over  $1,100. 

In  view  of  the  evidence,  we  cannot  say  the 
damages  are  excessive.  ( 

For  the  foregoing  reasons,  we  find  no  error 
in  the  rulings  of  the  trial  court,  or  in  the 
Judgment  under  review,  and  the  case  will  be 
afllrmed. 

Affirmed* 
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(132  Va.  226) 

GARRETT  v.  RAHILY  M  al. 

(Supreme   Court   of  Appeals  of  Virginia. 
March  16,  1922.) 

Trial  ^=>253(5)— instruotlon  exduding  Issue 
of  Innocent  purchase  of  automobile  held  er- 
roneous. 

An  automobile  was  sold  and  delivered,  with 
title  reserved  by  recorded  contract  of  condi- 
tional sale,  to  be  resold  by  vendee,  and  was 
purchased  and  paid  for  by  defendant  Held,  er- 
ror to  instruct  that,  if  jury  found  that  the  au- 
tomobile purchased  was  the  same  car  men- 
tioned in  the  contract  of  sale,  they  should  find 
for  the  plaintiffs,  as  excluding  the  question  of 
whether  or  not  defendant  was  an  innocent  pur- 
chaser for  value  and  without  notice. 

Appeal  ^om  Law  and  Chancery  Conrt  of 
City  of  Norfolk. 

Action  of  detinue  by  Daniel  Rahily  and 
James  R.  Martin,  trading  as  Rahily  &  Mar- 
tin, against  W.  F.  Garrett,  for  an  automo- 
bile. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

A.  Johnston  Ackiss,  of  Norfolk,  for  plain- 
tiff in  error. 

S.  M.  Brandt  and  Moses  Ehrenworth,  both 
of  Norfolk,  for  defendants  In  error. 

PRBNTIS,  J.  W.  F.  Garrett,  defendant, 
complains  of  an  adverse  judgment  entered  in 
favor  of  Daniel  Rahily  and  James  R.  Martin, 
partners  trading  as  Rahily  &  Martin,  plain- 
tiffs, in  an  action  of  detinue  for  a  Jackson 
touring  automobile. 

The  pertinent  facts  are  that  the  plaintiffs, 
who  lived  in  Petersburg,  were  the  general 
agents  of  the  Jackson  Motor  Corporation, 
of  Jackson,  Mich.,  and  on  or  about  the  16th 
of  March,  1920,  appointed  one  L.  N.  Craw- 
ford, an  automobile  dealer  in  Norfolk, 
Va.,  their  subagent  for  the  sale  of  such 
automobiles.  This  agency  contract  required 
Crawford  to  purchase  the  machines  directly 
from  the  manufacturers  in  Michigan,  and  to 
pay  them  therefor.  On  March  31,  1920,  the 
plaintiff  sold  and  delivered  the  automobile 
here  involved  in  Petersburg  to  their  sub- 
agent,  Crawfordi,  knowing  that  Crawford 
would  take  it  to  Norfolk  for  use  In  connec- 
tion with  his  business,  as  they  say,  how- 
ever, for  demonstration  purposes  only.  They 
reserved  title  thereto  by  a  contract  of  con- 
ditional sale,  which  was  recorded  in  the  city 


of  Petersburg  April  5,  1920,  and  thereafter^ 
before  its  recordation  in  Norfolk,  following 
negotiations  opened  by  one  of  Crawford's 
clerks  April  17,  1920,  this  automobile  was 
sold  by  Crawford  to  Garrett,  defendant, 
April  22,  1920,  and  according  to  his  testi- 
mony fully  paid  for. 

Crawford,  his  vendor,  had  a  place  of  busi- 
ness in  Norfolk,  and  advertised  Jackson 
automobiles  for  sale  in  his  front  window 
as  well  as  in  a  local  newspaper. 

Under  these  circumstances,,  as  is  stated 
in  the  brief  of  the  attorneys  for  the  plain- 
tiffs, it  was  a  question  for  the  jury  to  de- 
termine whether  or  not  the  defendant  was 
a  purchaser  for  value  without  notice,  and 
they  insist  that  the  jury  has  properly  found 
that  he  was  not  such  an  innocent  purchaser. 
That  it  was  a  question  for  the  jury  is  un- 
doubtedly true,  and  if  they  had  been  per- 
mitted by  the  trial  court  to  consider  this 
question,  which  is  fairly  raised  by  the  evi- 
dence, this  court  would  not  have  disturbed 
the  verdict  It  appears,  however,  that  the 
trial  court  refused  all  of  the  instructions 
which  were  asked  for,  except  one,  which 
was  granted  at  the  instance  of  the  plaintiffs, 
in  this  language: 

"If  the  jury  believe  from  the  evidence  that 
the  car  in  the  possession  of  the  defendant,  Gar- 
rett, is  the  same  car  mentioned  in  the  contract 
of  March  31, 1^0,  then  they  should  find  for  the 
plaintiffs.*' 

This  instruction  takes  away  from  the  jury 
the  determination  of  every  question  involv- 
ed in  the  case  save  the  identity  of  the  auto- 
mobile with  the  car  referred  to  In  the  con- 
ditional sale  cfontract  Under  the  evidence 
in  this  case,  the  jury  should  have  been  in- 
structed that,  if  the  vendee  was  an  innocent 
purchaser  of  the  car  for  value  and  without 
notice,  they  should  find  in  his  favor,  for  the 
very  elect  might  have  been  deceived  Into 
believing  that  Crawford,  the  dealer,  owned 
it,  w^hlle  the  wayfaring  man,  whether  wise 
or  unwise,  would  have  been  his  easy  mark. 

The  case  is  controlled  by  the  doctrines 
so  recently  announced  in  the  cases  of  O'Nell 
v.  Cheatwood,  127  Va.  96,  102  S.  B.  696; 
Boice  V.  Finance  &  Guaranty  Corp.,  127  Va. 
563,  102  S.  E.  591,  10  A.  L.  R.  654 ;  General 
Securities  Co.,  Inc.,  v.  Drlscoll  (C.  C.  A.) 
271  Fed.  295. 

Reversed  and  remanded. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 
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032  Va.  «a) 

DALEY  V.  COMMONWEALTH. 

MALES  V.  SAME. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  16,  1922.) 


1.  Criminal  law  <d=»l092(4),  1144(17)— BIfIa 
of  axeaptioM  naat  ba  tandared  for  siflnatura 
wftbin  60  daya;  Judgmaat  praaumad  oorraot. 

Code  1919»  f  6252,  is  mandatory,  and  court 
properly  refused  to  sign  bills  of  exceptions  not 
tendered  within  60  days  from  the  date  of  final 
judgment,  and,  there  being  no  exceptions  in 
the  record  and  no  reversible  error  on  the  face 
thereof,  the  judgment  of  the  trial  court  was 
presumed  to  be  correct  in  every  respect, 

2.  Criminal  law  «=:>I092(9)— Failura  to  antar 
ordar  In  com  men -law  ordar  book  did  not  ax- 
tand  tima  for  praaantatlon  of  Mlla  of  axcep- 
tions. 

The  fact  that  order  was  not  actually  spread 
upon  the  common-law  order  book  of  the  court, 
but  only  a  memorandum  thereof  was  made  by 
the  clerk  in  the  minute  book  regularly  kept  by 
him  in  which  to  note  the  daily  proceedings  of 
the  court,  did  not  extend  time  for  the  prepara- 
tion and  presentation  of  bills  of  exceptions,  in 
view  of  Code  1919,  f  S962. 


aii8.B.) 

order  was  not  entered  On  the  order  book  and 
signed  by  the  Jud^e  on  the  date  of  the  Judg- 
ment does  not  extend  the  time  for  the  prep- 
aration and  presentation  of  the  bUls  of  excep- 
tion. It  Is  not  the  practice  in  this  state,  and 
indeed  it  would  be  physically  impossible  for 
the  clerk  to  record  all  of  the  orders  on  the  or- 
der book  inunediately,  or  for  the  Judge  forth- 
with to  sign  them.  The  universal  practice  is 
that  the  clerk  extends  the  orders  upon  the 
permanent  record  of  the  court  Just  as  soon  as 
possible,  and  they  are  thereafter  read  In  open 
court  and  signed  as  orders  of  the  date  when 
the  Judgments  were  pronounced.  This  prac- 
tice is  recognized  by  Ck>de  1919,  §  5962>  which 
provides,  among  other  things,  that — 

'The  proceedings  of  each  day  shall  be  drawn 
up  at  large,  and  read  in  open  court,  by  the 
derk  thereof,  at  the  next  session  of  the  said 
court,  except  those  of  the  last  day  of  a  term, 
which  shall  be  drawn  up  and  read  the  same 
day.  After  being  corrected  where  it  is  neces- 
sary, the  record  shall  be  signed  by  the  presid- 
ing Judge." 

Affirmed. 


Error  to  Hustings  Court  of  Portsmouth. 

John  Daley  and  A.  P.  Males  were  convicted 
of  selling  ardent  spirits  In  violation  of  the 
statute,  and  bring  error.    Affirmed. 

S.  M.  Brandt  and  B.  T.  Thorp,  both  of 
Norfolk,  for  plaintiffs  in  error. 

Jdbn  B.  Saunders,  Atty.  Qen,,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M  Bazile, 
Second  Asst  Atty.  Gen.,  for  the)  CkMnmon- 
wealth. 

PRENTIS,  J.  [1]  John  Daley  and  A.  P. 
(Males  have  each  been  convicted  of  selling 
ardent  spirits  in  violation  of  the  statute. 
There  are  six  errors  assigned  in  the  petition, 
but  they  are  each  based  upon  bills  of  excep- 
tion which  are  not  signed  by  the  Judge  of 
the  trial  court  He  refused  to  algn  them 
because  they  were  not  tendered  within  60 
days  from  the  date  of  the  final  judgment. 

The  statute  (Code  1919,  S  6252)  is  manda- 
tory, and,  there  being  no  exceptions  in  the 
record  before  this  court,  and  no  reversible 
error  on  the  face  of  the  record,  the  Judgment 
ct  the  trial  court  is  presmned  to  be  correct 
in  every  respect  (Bragg  v.  Justls,  129  Va. 
354, 106  S.  E.  8S5 ;  Barley  v.  Oommonwealth, 
131  Va. ,  108  S.  B.  648). 

[21  There  is  a  memorandum  made  by  the 
judge  to  the  effect  that  on  the  date  of  such 
final  Judgment  the  order  was  not  actually 
spread  upon  the  common-law  order  book  of 
the  court,  but  only  a  memorandum  thereof 
made  by  the  clerk  In  the  minute  book  regu- 
larly kept  by  him  In  which  to  note  the  daily 
proceedings  of  the  court    The  fact  that  the 


This  case  was  ar^ed  before  Judge  WEST 
took  his  seat  on  the  court 


(m  Va.  700) 
KITCHEN  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  SO,  1922.) 

1.  Criminal  law  ^ssl  159(3)— Oonvlotlon  on 
oonflloting  evidenoe  not  reversed. 

A  conviction  of  rape  on  conflicting  evidence 
win  not  be  disturbed. 

2.  Criminal  law  «=»829(I8)— Instructlona  cov* 
ered  by  other  Instructions  held  properly  re- 
fused. • 

Instructions  on  reasonable  doubt,  covered 
by  instmctions  given,  were  properly  refused. 


3.  Indictment    and    information    ^=s»l59(4)— 
Changing  name  of  aooiiaed  in  Indictment  dur- 
ing trial  held  proper. 
Under  Code  1919,  §{  4875,  4878»  as  to  mis- 
nomer and  amendment,  the  court,  during  the 
trial,  properly  permitted  the  attorney  for  the 
commonwealth  to  change  the  name  of  accused 
in  an  indictment  for  rape  from  "R.  A."  to  "Ira" 
K.;  the  identity  of  accused  not  being  at  any 
time  questioned  or  doubted. 

Error  to  O>rporation  Court  of  Roanoke. 

Ira  Kitchen  was  ccmvicted  of  rape,  and 
brings  error.     Afftrmed. 

John  G.  C^allice,  of  Roanoke,  fbr  plaintiff 
in  error. 

John  R.  Saunders,  Atty.  (Sen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
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Second 
wealth. 


Aflst  Atty.  Gen.,  for  tbe  Oommon- 


PRENTIS,  X  The  aocnsed  has  been  found 
^ilty  of  rape,  and  la  here  assigning  four  er- 
rors. 

[1]  1.  The  facts  which  the  Jury  were  Jus- 
tified In  finding  from  the  evidence  of  the  com- 
monwealth are  that  the  crime  was  conmiitted 
upon  a  female  child  under  the  age  of  15 
years.  The  physical  condition  of  the  child, 
who  was  examined  by  a  physician  on  the 
night  of  the  occurrence,  showed  beyond  "per- 
adventure  that  some  one  had  committed  the 
alleged  offense,  and  her  testimony  that  the 
prisoner  ravished  her  Is  clear,  positive,  and 
distinct.  While  the  accused  denied  every  In- 
criminating fact,  this  Issue  was  determined 
by  the  jury,  and  will  not  be  disturbed  here; 
so  that  the  motion  to  set  aside  the  verdict 
as  contrary  to  the  law  and  the  evidence  was 
properly  overruled. 

[2]  2.  Two  other  errors  were  assigned — 
one  the  refusal  of  the  court  to  give  two  in- 
structions offered  by  the  defendant,  and  the 
other  the  giving  of  two  Instructions  offered 
by  the  commonwealth.  It  Is  unnecessary  to 
say  anything  as  to  those  which  were  refused, 
both  of  which  were  to  the  effect  that  the 
prisoner's  guilt  must  be  proved  beyond  a 
reasonable  doubt,  except  that,  as  the  court 
gave  six  other  instructions  which  empha- 
sized with  unnecessary  repetition  the  same 
rule,  the  refusal  to  give  these  was  justified. 
The  prisoner  objects  to  the  giving  of  two  of 
the  instructions  offered  by  the  common- 
wealth, but  no  reason  Is  suggested  in  support 
of  the  assignment,  except  the  assertion  that 
there  was  no  credible  evidence  of  the  crime. 
As  to  this,  what  we  have  already  said  as  to 
the  evidence  is  sufficient,  in  our  opinion,  to 
justify  the  instructions,  as  they  fully  safe- 
guard every  right  of  the  accused. 

[3]  3.  The  other  error  assigned  Is  that 
during  the  progress  of  the  trial  the  court 
permitted  the  attorney  for  the  common- 
wealth to  change  the  name  in  the  indictment 
from  R.  A.  Kitchen  to  Ira  Kitchen.  The 
Identity  of  the  accused  was  never  at  any 
time  questioned  or  doubted,  and  the  action 
of  the  court  is  fully  authorized  by  CJode  1919, 
§  4875,  which,  among  other  things,  provides 
that  no  indictment  shall  be  abated  for  any 
misnomer  of  the  accused,  but  the  court  may, 
in  case  of  misnomer,  appearing  before  or  in 
the  course  of  a  trial,  forthwith  cause  the  in- 
dictment or  accusation  to  be  amended  ac- 
cording to  the  fact;  and  Code  1919,  |  4878, 
provides  for  amending  Indictments,  provided 
the  amendment  does  not  change  the  nature 
of  the  offense  charged,  with  the  right  to  the 
defendant  to  have  a  continuance  of  the  case 
if  the  amendment  operates  as  a  surprise  to 
him. 

We  find  no  reversible  error. 

Affirmed. 


(182  Va.  606) 
BROWN  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  16,  1922.) 

I*.  Homlofde  ^=s»3l4— Jury  cannot  llx  less  paa- 
fshment  on  oonvlct  for  murdering  guard  than 
electrocution. 

Under  Code  1919,  |  5061,  the  Jury  cannot 
fix  any  less  punishment  of  a  convict  for  mur- 
dering his  guard  than  electrocution. 

2.  Homicide  ^=9 144— In  prosecution  for  mur- 
dering guard,  commonwealth  must  prove  a<^- 
cused  was  convict 

In  a  prosecution  of  a  convict  for  murder- 
ing his  guard,  under  Code  1919,  S  6051,  the 
commonwealth  must  prove  that  at  tbe  time  of 
the  homicide  accused  was  a  convict. 

3.  CrimlnaJ  law  ^=5>446— Certified  copy  of  Judg- 
ment and  order  of  condemnation  held  auffl- 
dent  to  Identify  defendant  as  convict. 

In  a  prosecution  of  a  convict,  under  Code 
1919,  S  6051,  for  murdering  his  guard,  a  cer- 
tified copy  of  the  judgment  and  order  of  con- 
demnation of  defendant  for  a  felony,  for  which 
the  indictment  charged  he  had  been  sentenced 
to  a  penitentiary  term,  which  he  was.  serving 
as  a  member  of  the  convict  road  force,  held 
sufficient  to  Identify  defendant  as  such  convict. 

Error  to  Circuit  Court,  Orange  County. 

Ernest  Brown,  a  convict,  was  convicted  of 
murdering  his  guard  and  he  brings  error. 
Affirmed. 

E.  H.  De  Jamette,  Jr.,  of  Orange,  for 
plaintiff  In  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Gen.,  for  the  Conunon- 
wealth. 

BURKS,  J.  [1-3]  The  plaintiff  In  error, 
hereinafter  called  the  accused,  was  a  peni- 
tentiary convict,  and  murdered  the  guard 
who  had  him  in  custody.  He  was  convicted 
of  the  offense  and  sentenced  to  be  electro- 
cuted, which  is  the  only  punishment  pro- 
vided by  statute.  The  Jury  had  no  option  to 
fix  any  less  punishment.  Code,  t  5051.  It 
was  essential  for  the  commonwealth.  In  a 
proceeding  for  this  offense,  to  prove  that,  at 
the  time  of  the  homicide,  the  accused  was  a 
convict;  and  the  only  error  assigned  Is  that 
the  record  does  not  show  that  he  is  the  jEUime 
Ernest  Brown  as  the  Ernest  Brown  who  was 
convicted  of  a  felony  In  Surry  county,  and 
sentenced  to  a  term  of  years  In  the  peniten- 
tiary. The  assignment  of  error  is  without 
merit  The  accused  was  Indicted  as  Ernest 
Brown,  alias  "Fern,"  and  the  Indlctmmt 
charged  that  he  had  been  previously  con- 
victed of  a  felony  In  the  circuit  court  for 
the  county  of  Surry,  and  sentenced  to  a 
term  of  five  years  in  the  penitentiary,  and 
that,  at  the  time  of  the  homicide,  he  was- 
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undergoing  his  prndshment  as  a  member  of 
the  state  conyict  road  foroe,  at  the  camp 
in  Orange  county.  In  sopport  of  the  charge 
of  Boch  conviction,  the  commonwealth  intro- 
duced a  certified  copy  of  the  Judgment  and 
order  of  condemnation  of  '*Emest  Brown, 
alias  'Fern'  *'  from  the  circuit  court  of  Surry 
county.  The  trial  court  certified  the  fact8» 
not  merely  the  evidence,  established  in  the 
ease,  and,  among  them,  "that  Ernest  Brown 
was,  on  the  1st  day  of  March,  1921,  in  the 
custody  of  Walter  E.  Snow  and  D.  N.  Kyger, 
guards  of  the  penitentiary  of  Virginia,  work- 
ing at  a  stone  quarry  in  Orange  county,  Va.," 
and  that  the  certified  copy  of  the  order  of 
the  circuit  court  of  Surry  county  above  re- 
ferred to  was  "the  paper  under  which  the 
said  Ernest  Brown  was  held  in  the  said  cus- 
tody, and  under  which  he  was  received  into 
said  camp  as  a  convict"*  This  abundantly 
identifies  the  accused  as  the  convict  under 
the  Judgment  aforesaid  of  Surry  county. 
The  murder  was  fully  inroved,  and  is  not  here 
denied.  It  Is  plain  that  the  Judgment  com- 
plained of  must  be  affirmed. 
Affirmed. 

WE2ST,  J.,  absent 


(132  Va.  688) 

EVANS  V.  COMMONWEALTH. 

(Supreme   Court  of  Appeals  of  Virginia. 
March  16,  1922.) 

CrlBiiaaf  law  <8s::»ll59(3)— Flodlng  of  faot  by 
Jury  conclusfve. 
In  a  prosecntion  for  the  manufactare  and 
sale  of  ardent  spirits,  where  the  evidence  was 
conflicting,  a  finding  of  fact  by  a  jury  will  not 
be  disturbed  on  appeal. 

Error  to  Circuit  Court,  Halifax  County. 

Houston  M.  Evans  was  convicted  of  the 
manufacture  and  sale  of  ardent  spirits,  and 
be  brings  error.    Affirmed. 

McKinney  &  Settle,  of  South  Boston,  for 
plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

PRENTIS,  J.  The  plaintiff  In  error,  who 
has  been  convicted  under  the  statute  (Laws 
1918t  c.  888)  prohibiting  the  manufacture 
and.  sale  of  ardent  spirits,  is  here  assign- 
ing one  error — ^that  is,  that  the  court  erred 
In  overruling  the  motion  to  set  aside  Hie 
verdict  as  contr'ary  to  the  law  and  the  evi- 
dence. 

It  is  unnecessary  to  recite  all  of  the  evi- 
dence because  it  appears  from  the  evidence 
introduced  on  behalf  of  the  commonwealth 
tbat  the  federal  prohibition  agents  and  the 


county  police  bad  located  a  distillery  in 
Halifax  county;  that  the  accused  and  an- 
other were  seen  and  recognized  by  two  of 
these  officials,  who  saw  the  accused  filling 
up  fruit  Jars  with  whisky  which  he  was  dip- 
ping out  of  a  tub  at  the  distillery;  that 
they  had  filled  up  11  fruit  Jars  and  were 
about  to  fill  another  when,  having  evident- 
ly seen  some  of  the  officers,  they  ran  away ; 
thsit  another  witness  saw  them  running 
through  the  woods  from  the  direction  of  the 
distillery;  that  they  took  an  automobile 
which  had  been  waiting;  and  that  they 
were  arrested  in  that  automobile  a  few 
minutes  afterwards  by  another  one  of  the 
officers.  The  defendant  introduced  evidence 
tending  to  contradict  all  of  these  incrim- 
inating circumstances,  but  as  the  Jury  heard 
and  saw  all  of  the  witnesses,  and  credited 
the  evidence  which  so  clearly  indicates  the 
guilt  of  the  accused,  their  finding  is  con- 
clusive. The  attorney  for  the  accused  ap- 
pears to  realize  that  this  result  is  in- 
evitable, and  undertakes  to  escape  it  by 
stating  in  his  petition  that  the  "officers 
testified  falsely  against  the  petitioner, 
•  ♦  •  and  that  they  were  actuated  so 
to  do  solely  through  malice."  It  is  suffi- 
cient to  say  as  to  this  that  there,  is  nothing 
in  the  record  to  Justly  this  Imputation 
against  the  witnesses  for  the  commonwealth. 
Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


(132  Va.  814) 
TRENT  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  16,  1022.) 

I.  Larceny  ^s»55— Evidenoo  sufflofent  to  sup- 
port conviction. 

On  trial  for  larceny  of  a  diamond  ring  in- 
I  trusted  to  defendant  and  claimed  by  him  to 
have  been  lost  while  he  was  intoxicated,  evi- 
dence held  sufficient  to  make  a  case  for  the 
Jury  and  support  a  verdict  of  guilty. 


2.  Criminal  law  <8s=>ll59(3)— Verdict  on  oon- 
flicting  evidenoe  not  dlsturheil  when  evidence 
sufficient,  if  believed,  to  support  It. 

Though  the  testimony  is  conflicting  and  not 
altogether  satisfying  as  it  appears  in  print, 
where  the  evidence  to  support  the  common- 
wealth's theory  is  sufficient,  if  believed,  to  war- 
rant the  verdict,  the  credibility  of  the  witness- 
es and  the  weight  of  the  testimony  is  for  the 
jury,  and  an  appellate  court  is  not  wanranted 
in  interfering  with  their  finding. 

3.  Embezzlement  ^=:948( I)— Modified  instruo- 
tion  as  to  concealment  of  ring,  lost  while  !■• 
toxicated  and  aobsequently  found,  not  errone- 
ous. 

Under  Code  1919,  S  4451,  relative  to  the 
embezzlement  of  property  lawfully  coming  into 
one's  possession,  the  modification  of  an  in- 
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^tmction  as  to  loss  of  a  diamond  ring  while 
intoxicated  by  adding  that,  if  defendant,  after 
regaining  consciousness,  discovered  the  ring 
and  concealed  or  aided  and  abetted  another  to 
conceal  it  with  intent  to  deprive  the  owner 
thereof,  he  would  be  guilty  of  larceny,  was 
not  erroneous. 

4.  Crimiwil  law  ^s>806( I)— Instructions  sim- 
ilar to  instruotions  given  on  defendant's  mo- 
tion not  subject  to  criticism. 

An  instruction,  which  simply  repeated  in 
substance  part  of  similar  instructions  given  on 
defendant's  motion,  was  not  subject  to  criti- 
cism. 

Error  to  Corporation  Ourt  of  Roanoke. 

C.  B.  Trent  was  convicted  of  grand  lar- 
ceny,  and   he   brings  error.     Afltoned. 

Hairston  &  Hopkins  and  Hoge  ^  Damall, 
all  of  Roanoke,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  and  Leon  M. 
Bazile,  Second  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

PRENTIS,  J.  The  accused  has  been  con- 
victed of  grand  larceny,  and  sentenced  to 
<;onflnement  in  the  penitentiary  for  18 
months  in  accordance  with  the  verdict. 

[1]  The  pertinent  facts  relied  upon  by  the 
prosecution  are  these:  One  Nolan  received 
from  a  pawnbroker  in  the  city  of  Roanoke 
a  diamond  ring  which  he  contemplated  pur- 
chasing. The  price  named  was  $900.  He 
borrowed  it  with  permission  to  have  the  ring 
examined  by  an  expert  in  order  to  enable 
him  to  estimate  its  value.  The  jeweler  whose 
estimate  he  desired  not  being  at  his  place  of 
business,  he  was  told  to  return  at  a  later 
time.  Nolan  then  went  to  a  pool  room, 
where  he  met  the  accused  and  several  others, 
v^ho  began  drinking  together,  and  then  they 
went  to  a  baseball  game  played  by  negroes. 
Nolan  asked  the  accused  to  take  the  ring  and 
wear  it,  as  It  did  not  fit  his  (Nolan's)  finger. 
The  ring  was  exhibited  to  a  number  of  people 
by  being  handed  around  for  examination. 
The  accused  did  not  return  after  the  ball- 
game  with  Nolan,  but  in  a  different  automo- 
bile. He  was  very  much  intoxicated  when 
he  reached  home,  and  his  doctor  found  him 
in  an  unconscious  condition  and  critically 
ilL  Nolan  followed  him  quickly,  and  sought 
to  recover  the  ring,  but  could  not  find  it 
either  on  his  hand  or  on  his  person,  and  he 
was  too  drunk  then  to  give  any  explanation 
of  its  disai^earance.  A  woman  of  bad  rep- 
utation, who  was  in  the  habit  of  using  some 
stupifying  drug,  testified  that  she  was  an 
inmate  of  the  house  of  the  accused  as  a  serv- 
ant; that  she  discovered  the  ring  hidden  in 
the  refrigerator,  and  reported  the  matter  to 
the  wife  of  the  accused,  who  told  the  wit- 
ness not  to  say  anything  about  it ;  that  when 
the  accused  and  his  wife  on  one  occasion  had 


an  altercation,  when  he  started  to  leave  hf s 
home,  his  wife  told  him  to  take  the  ring  and 
take  it  over  to  his  mother's  home;  that  they 
could  do  as  much  with  her  for  concealing 
goods  as  with  him.  She  also  testified  that 
she  saw  the  accused  take  the  ring  out  of  the 
refrigerator.  All  of  this  hoicriminating  evi- 
dence is  flatly  contradicted  by  the  accused 
and  his  witnesses. 

[2]  One  of  the  assignments  of  error  is  that 
the  evidence  is  not  sufiacient  to  justify  the 
verdict  of  guilty,  and  that  the  trial  court 
erred  in  refusing  to  set  it  aside.  Questions 
similar  to  this  have  l)een  so  frequently  dis- 
cussed by  the  courts  that  we  do  not  deem  it 
necessary  to  do  more  than  repeat  a  recent 
expression  of  this  court  in  Harris  v.  Com- 
monwealth, 129  Va.  751,  105  S.  E.  541: 

''Of  this  it  is  sufficient  to  say  that  we  have 
carefully  considered  the  record;  and,  while  the 
testimony  is  involved  in  conflict,  and  is  not  al- 
together satisfying  as  it  appears  in  print,  the 
evidence  tending  to  support  the  theory  of  the 
commonwealth  was  sufiBdent,  if  believed  by  the 
jury,  to  warrant  the  verdict.  The  question 
of  the  credibility  of  the  witnesses  and  the 
weight  of  the  testimony  was  peculiarly  for  the 
jury,  and  we  would  not  be  warranted  in  inter- 
fering with  their  finding.** 

[3]  The  other  assignment  of  error  is  that 
the  court  erred  in  an  addition  made  to  in- 
struction No.  5.  The  first  clause  of  the  in- 
structicm  reads  as  follows: 

"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  defendant, 
Trent,  came  into  the  possession  of  the  ring  in 
question  fairly  and  legally,  and  that  at  the 
time  of  coming  into  such  possession  he  enter- 
tained no  criminal  intent  to  commit  larceny 
thereof,  and  that  thereafter  he  became  so  much 
under  the  influence  of  ardent  spirits  as  to  have 
been  incapable  of  forming  and  entertaining 
criminal  intent,  and  that  while  under  such  in- 
fluence, and  without  the  knowledge  of  what  he 
was  doing,  he  lost  the  ring,  or  misplaced  it,  or 
allowed  it  to  get  out  of  his  possession,  then  he 
would  not  be  guilty  of  the  larceny  thereof.' 


t» 


The  addition  thereto  reads: 

"You  are  further  instructed,  however,  that  if 
after  regaining  consciousness  he  discovered  the 
said  ring  or  its  whereabouts  and  concealed  the 
same,  or  aided  and  abetted  another  in  its  con- 
cealment, with  the  intent  to  deprive  the  owner 
of  the  possession  thereof  permanently,  then 
he  would  be  guilty  of  the  larceny  thereof.*' 

This  assignment  is  based  upon  the  statute 
(Code  1919,  §  4451),  relating  to  the  embeaszle^ 
ment  or  approprlatlcm  of  property  to  one^s 
own  use  which  came  lawfully  Into  his  posses- 
sion. The  pertinent  language  of  the  stat- 
ute relied  on  reads  thus: 

"If  any  person  wrongfully  and  fraudulentlj' 
use,  dispose  of,  conceal,  or  embezzle  *  *  ^ 
personal  property,  tangible  or  intangible,  which 
he  shall  have  received  for  another,  or  for  his 
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employer,  principal,  or  bailor  *  *  *  or  which 
shall  have  been  intrusted  or  deliyered  to  him 
by  another  *  *  *  he  shall  be  deemed  guilty 
of  larceny  thereof,  and  may  be  indicted  as  for 
simple  larceny.    •    •    • »» 

[4]  There  were  foar  other  instructions 
which  fully  and  repeatedly  cautioned  the 
jury  that  there  was  a  presumption  of  in- 
nocence, which  followed  the  accused  through- 
out the  case,  that  he  could  not  be  convicted 
until  the  commonwealth  overcame  that  pre- 
sumption beyond  a  reasonable  doubt  by  clear, 
distinct,  and  reliable  evidence,  and  that  he 
could  not  be  convicted  of  larceny  unless  It 
was  shown  beyond  aU  doubt  by  clear,  di^ 
tinct,  and  reliable  evidence,  that  after  the 
ring  was  given  to  him  he  disposed  of  it  for 
his  own  use.  or  fraudulently  and  unlawfully 
concealed  the  ring  for  the  purpose  of  convert- 
ing It  to  his  own  use.  Wadley  v.  Common- 
wealth, 98  Va.  803,  35  S.  E.  452,  cited  in 
support  of  this  assignment,  has  no  application 
to  the  facts  of  this  case.  There  it  was  held 
error  to  refuse  an  instruction  which  was 
supported  by  evidence,  to  the  effect  that  un- 
less the  act  was  done  with  criminal  intent, 
and  that  if  the  conversion  was  made  under 
an  honest  belief  of  the  accused  that  he  has 
a  bona  fide  claim  of  right  to  do  so,  the  Jury 
could  not  convict  There  is  no  evidence  here 
that  the  accused  ever  made  any  claim  to  the 
ring.  On  the  contrary,  he  admitted  that  he 
received  it  from  Nolan,  and  only  cUimed 
that  because  of  his  insensibility  from  drunk- 
enness he  did  not  know  what  had  become  of 
it  The  criticism  of  the  instruction  is  with- 
out Justification,  for  it  simply  repeated  in 
substance  a  part  of  similar  instructions 
which  had  been  given  to  the  Jury  upon  the 
motion  of  the  accused. 

We  find  no  reversible  error. 

Aflirmed. 

This  case  was  argued  before  Judge  WEST 
to<^  his  seat  on  the  court 


(132  Va.  624) 

DICKERSON   V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

Ifi.  1922.) 

Criminal  law  ^=>720(9>— Statement  of  oom- 
moRwealth's  attorney  in  murder  oaae  held  un- 
•■pported  by  evidenoe. 

In  a  prosecution  for  murder,  a  statement 
of  the  prosecuting  attorney  that  deceased  was 
killed  at  a  certain  point  and  was  carried  by  ac- 
cused to  the  place  where  his  body  was  found, 
after  having  put  on  another  person's  shoes, 
held  unsupported  by  evidence. 

Error  to  Circuit  Court,  Halifax  County. 

George  Dickerson  was  convicted  of  mur- 
der In  the  second  degree,  and  brings  error. 
Reversed,  and  new  trial  granted. 


The  verdict  in  this  case  found  the  accused 
guilty  of  murder  in  the  second  degree,  and 
fixed  his  punishment  at  10  years  in  the  pen- 
itentiary. The  Judgment  under  review  was 
entered  accordingly. 

The  deceased,  a  white  man,  named  Will 
Rickman,  was  murdered  on  the  night  of 
Saturday,  March  19,  1921,  In  a  most  brutal 
manner.  There  were  two  wounds,  both  of 
which,  according  to  the  testimony  for  the 
commonwealth,  were  mortal  wounds,  if  in- 
fiicted  while  Rickman  was  living — one  con- 
sisting of  a  fracture  of  the  skull  about  1% 
inches  in  length  on  the  right  side  of  the 
head  above  the  ear,  and  the  other  consisting 
of  the  fracture  of  the  spine  on  a  level  with 
the  hip  bones,  the  skin  being  scraped  off  at 
this  place  in  the  center  of  the  back,  making 
an  abrasion  underneath  the  clothing  of  the 
size  of  a  half  dollar.  In  addition  to  these 
wounds  there  was  laceration  about  the  lips, 
the  right  corner  of  the  mouth  was  cut;  there 
were  marks  of  the  teeth  on  the  Inner  finr- 
faces  of  the  lower  and  top  lips,  one  tooth 
broken,  one  missing;  there  was  laceration 
back  of  the  right  ear,  about  half  an  inch  in 
length;  and  there  were  a  number  of  bruises 
on  the  forehead  about  an  inch  long,  some 
distance  apart,  running  up  and  down  the 
forehead.  The  testimony  of  the  physician, 
who  examined  the  body  as  a  member  of  the 
coroner's  Jury  on  the  next  day  after  the  mur- 
der, concerning  the  appearance  of  the  wounds, 
is  to  the  effect  that  of  those  on  the  head  and 
face  "some  looked  like  they  were  caused  by 
a  blunt  instrument  and  some  with  an  in- 
strument that  had  a  sharp  point  to  it;"  that' 
the  wounds  on.  the  face  and  head  could  have 
been  caused  by  a  pistol  such  as  the  pistol 
in  evidence  belonging  to  the  accused;  that 
the  bruises  on  the  forehead  might  have  been 
made  by  the  butt-end  of  that  pistol,  and  the 
fracture  above  the  ear  could  have  been  made 
by  the  hammer  of  the  pistol;  and  that  the 
wound  in  the  back  causing  the  fracture  of 
the  spine  could  have  been  caused  by  a  blunt 
instrument,  such  as  the  club  in  evidence, 
which  was  found  at  the  place  at  which,  ac- 
cording to  the  theory  of  the  commonwealth, 
the  murder  was  committed.  This  witness 
testified  further,  however,  that  he  could  not 
say  that  the  wounds  on  the  face  and  head 
were  made  by  the  pistol ;  that  there  was  noth- 
ing about  these  wounds  that  indicated  to  the 
mind  of  the  witness  that  they  were  made  by 
the  pistol;  that  they  could  have  been  made 
by  some  other. instrument;  and  that  he  could 
not  say  that  the  lick  which  fractured  the 
Rpine  was  hit  by  the  club  in  evidence.  And 
the  evidence  fails  to  disclose  that  there  was 
any  blood  stain  on  the  pistol  or  club,  or  other 
evidence  that  either  of  them  was  an  instru- 
ment used  by  the  murderer. 

The  body  of  the  deceased  was  found  lying 
in  the  public  road  "right  across  one  of  the 
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tracks  made  by  vehicles.'*  The  witness  for 
the  commonwealth,  who  testified  to  first  see- 
ing the  body,  was  In  an  automobile,  with 
some  young  ladies,  returning  from  a  dance. 
One  of  the  young  ladies  was  driving  the  car. 
This  witness,  as  the  car  passed  along  the 
road,  saw  In  the  road  what  afterwards  prov- 
ed to  be  the  body  of  the  deceased.  As  to  the 
time. of  night  when  this  occurred  this  wit- 
ness testified  as  follows: 

''Q.  Will  you  please  state  to  the  jury  what 
hour  that  was  that  you  saw  that  body? 

"A.  It  was  about  quarter  after  12. 

**Q.  That  was  15  minutes  after  12  o'clock? 

'A.  Yes,  sir. 

'Q.  State  to  the  jury  how  you  arrive  at  that. 

"A.  I  left  down  the  road  about  four  miles,  at 
Mr.  Tracey's,  about  12  o'clock,  and  I  think  it 
took  about  15  minutes  to  drive  it. 

"Q.  It  certainly  would  not  take  over  15  min- 
utes to  drive  It? 

"A-  No,  sir. 

"Q.  It  is  good  gray  soil  road? 

"A.  Yes,  sir. 

"Q.  And  no  hills  between  the  two  points? 

*A.  No,  sir." 


M 


**t 
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Cross-examination : 


*u 


'Q.  Did  you  look  at  your  watch  when  yoa 
left  Mr.  Tracey's? 

"A.  Yes,  sir. 

**Q.  After  you  left  or  before? 

"A.  I  got  in  the  automobile  and  looked  at  my 
watch.    •    •    • 

*'Q.  One  of  the  young  ladies  was  driving? 

"A.  Yes,  sir. 

"Q.  And  she  was  driving  it  slowly? 

"A.  Yes,  sir. 

"Q.  She  was  not  an  experienced  driver? 

''A.  I  think  she  was. 

"Q.  She  was  not  driving  fast? 

'A.  She  was  not  speeding.** 


«< 


Redirect  examination : 

"Q.  You  are  satisfied  that  it  was  not  later 
than  12:15  when  you  reached  that  point? 
"A.  Yes,  sir." 

Another  witness  for  the  commonwealth 
testified  that,  traveling  In  an  automobile,  he 
passed  what  afterwards  proved  to  be  the 
body  of  the  deceased  lying  In  the  road,  be- 
tween 12:15  and  12:20  o'clock  of  tiie  night 
of  the  murder;  that  he  did  not  recognize  it 
at  the  time  as  the  body  of  any  person,  and 
did  not  stop,  but  saw  something  In  the  road, 
which  afterwards  proved  to  be  the  body  of 
the  deceased. 

Another  witness  for  the  commonwealth  on 
cross-examination,  but  without  objection  on 
the  part  of  the  commonweafth's  attorney, 
testified  that  he  had  a  conversation  with  one 
John  Medley  the  next  morning  after  the 
murder,  and  that  Medley  said  that  he  thought 
he  (Medley)  ran  over  the  body  of  the  de- 
ceased the  night  before*  and  thought  at  the 
time  that  he  (Medley)  had  killed  the  deceased. 

It  appears  from  Medley's  testimony,  who 
was  a  witness  for  the  accused,  that  Medley 
was  traveling  in  an  automobile  track  that! 


night,  and  left  the  home  of  Jim;  Ooleman, 
presently  to  be  mentioned,  which  was  about 
a  mile  from  the  place  In  the  road  where  the 
body  was  found,  not  earlier  than  12:15 
o'clock,  so  that  if  his  automobile  struck  the 
body  of  the  deceased  as  it  lay  in  the  road 
this  must  have  been  some  time  not  earlier 
than  about  12:90  o'clock  of  such  night.  Med- 
ley, however,  was  not  asked  any  question 
about  running  over  the  body  of  the  deceased, 
and  did  not  testify  on  that  smbject. 

The  coroner's  inquest  was  held  the  morn- 
ing following  the  murder,  which  was  Sunday, 
at  the  place  in  the  road  where  the  body  was 
found,  the  inquest  beginning  about  10  o'clock 
that  morning.  Before  the  coroner's  jury 
met,  however,  the  news  of  the  murder  and 
of  the  finding  of  the  body  had  gone  abroad 
in  the  neighborhood,  and  a  considerable 
crowd  gathered  about  the  place  where  the 
body  lay  In  the  road,  and  around  about  the 
body.  There  is  no  direct  evidence  on  the  sub- 
ject of  whether  the  body  was  or  was  not 
moved  by  any  one  during  the  morning  be- 
fore the  coroner's  jury  convened. 

When  the  coroner's  jury  met  the  body  was 
lying  in  the  road,  as  aforesaid,  on  the  back, 
the  right  arm  being  fiexed  and  partially 
across  the  chest  A  tooth  and  an  empty  pis- 
tol cartridge  were  foimd  near  the  body.  A 
bottle  of  extract  of  pineapple  was  lying  on 
the  chest  of  the  body  and  a  pint  bottle  of 
whisky  about  two-thirds  full,  was  setting  up 
under  the  right  arm  of  the  body.  There 
was  no  blood  in  the  road  near  the  body,  ex- 
cept that,  when  the  coroner's  Jury  raised 
the  head  In  their  examlnatlcm  of  the  body, 
some  bloody  serum  ran  out  of  the  nostril 
on  the  same  side  on  which  the  skull  was 
fractured.  And  the  testimony  for  the  com- 
monwealth was  to  the  effect  that  one  of  the 
wounds  was  near  an  artery  whldi  ordinarily 
would  have  bled  considerably,  and  that  if 
the  deceased  had  been  killed  where  the  body 
was  foimd  in  the  road  there  woiild  have  been 
evidence  of  blood  in  the  road  from  the 
wounds  on  the  head. 

The  dwelling  house  of  Jim  Coleman,  a 
colored  man  is  located  on  the  south  side  of 
the  public  road  above  mentioned,  about  75 
yards  off  from  the  public  road.  G^ils  dwell- 
ing house  Is  about  one  mile  east  of  the  place 
where  the  body  was  found. 

On  the  Saturday  night  of  the  murder  there 
was  a  dance,  and  what  the  colored  people 
call  "a  party,"  at  the  house  of  Jim  0>leman, 
and  a  large  gathering  of  colored  people  were 
there,  of  men  and  women,  beginning  about 
8 '.30  or  9  o'clock  that  evening  and  breaking 
up  about  1  o'clock  that  night  There  was 
the  selling  of  food  and  drink,  and,  aocordlns 
to  the  testimony  for  the  commonwealth*  the 
accused,  who  occupied  a  room  in  Ooleman's 
house,  as  a  lodger,  was  selling  intoxicating' 
liquor  that  night,  sometimes  in  one  of  the 
rooms  of  the  house  and  at  other  timae  la 
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the  yard  at  the  rear  of  the  house.  Jim  Cole- 
man, assisted  by  others,  was  selling  lood 
from  time  to  time.  The  house  conld  not 
hold  the  crowd,  and  many  were  on  the  outp 
side  of  the  house,  here  and  there  in  the  rear, 
on  the  sides,  and  in  front  of  the  house,  while 
the  party  was  going  on« 

The  testimony  for  the  commonwealth  is  to 
the  effect  that  about  10:15  o'clock  on  the 
night  menticmed,  the  accused  was  seen  in  the 
public  road  in  front  of  Coleman's  house;  and 
that  later^  about  11  o'clock,  the  deceased, 
(the  only  white  person  who  appears  to  have 
been  at  the  house  of  Coleman  that  night),  was 
seen  to  come,  in  a  somewhat  drunken  con- 
dition, from  one  side  of  Coleman's  house, 
as  if  coming  from  the  rear  of  the  house,  and, 
as  he  walked  out  toward  the  front  of  the 
house,  the  accused  engaged  in  conversation 
with  the  colored  men,  Davis  and  Wood,  who 
were  afterwards  among  the  witnesses  for  the 
commonwealth,  during  which  conversation 
the  deceased  said,  "Some  one  has  been  med- 
dling with  me"  according  to  Wood's  testi- 
mony), "Some of  a is  picking  at 

me**  (according  to  Davis'  testimony).  Neither 
Wood  nor  Davis  asked,  nor  did  the  deceased 
say,  who  was  "picking  at"  him  or  "meddling 
with"  him.  Davis  assured  the  deceased  that 
nobody  should  bother  him  while  he  was  with 
him  (Davis).  The  deceased  asked  Davis  If 
the  latter  had  any  whisky.  Davis  said  "No." 
The  deceased  then  said,  "I  have  some  here, 
and  I  want  to  get  some  to  go  with  it  to  make 
it  better."  Davis  said  that  he  did  not  have 
a  drop.  The  deceased  then  said  that,  "The 
whisky  he  had  was  not  any  good,"  but  that 
if  Davis  would  go  with  him  out  to  the  public 
road  he  would  give  Davis  a  drink,  and  also 
extended  the  same  invitation  to  Wood.  On 
getting  out  to  the  public  road  Just  in  front 
of  Coleman's  house,  the  deceased,  Davis  and 
Wood  were  seen  l^  Harry  Crute,  a  white 
man,  who  was  passing  along  the  public  road 
at  the  time  in  his  automobile,  going  home- 
ward, which  was  eastward  along  such  road. 
Crute  stopped  his  car  and  talked  a  few  min- 
utes virith  the  deceased,  Davis,  and  Wood. 
Thereupon,  two  other  persona  coming  up, 
the  deceased,  Davis,  and  Wood,  aeiced  Crate's 
permission  to  ride  down  the  public  road  with 
Gmte,  and  did  so,  to  a  point  in  front  of 
Bethel  Church,  a  distance  of  some  50  yards 
east  of  the  eutrance  to  Coleman's  house. 
There  the  deceased,  Davis,  and  Wood,  got 
out  of  Oute's  automobile,  and  Crute  went 
on  homeward.  This  occurred,  as  Crute,  a 
witness  for  the  accused,  testified,  at  "a 
few  minutes  past  half  past  11"  o'clock. 
Crute  fixes  this  time  by  saying  that  when 
he  drove  up  in  front  of  Ck>leman's  house  and 
stopped,  as  above  stated,  he  looked  at  his 
watch,  and  that  it  was  then  11:30  o'clock; 
and  that  it  was  a  few  minutes  thereafter 
tbat  he  left  the  deceased,  Davis,  and  Wood 
In  front  of  the  chuvcb* 


Davis  and  Wood,  witnesses  for  the  com- 
monwealth as  aforesaid,  testified  that  on 
getting  out  of  Crute's  automobile  in  front  of 
the  churdi,  the  deceased  gave  them  each  a 
drink  of  whisky.  Davis  says  the  deceased 
gave  them  their  drinks  out  of  a  quart  bottle, 
which  was  about  half  full  of  liquor  at  the 
time.  These  witnesses  further  testified  that 
they  and  the  deceased  then  walked  back 
along  the  public  road  to  the  entrance  to  Cole- 
man's house,  and  that  at  that  place  they 
parted  with  the  deceased,  the  latter  going  on 
westward  along  the  public  road  in  the  direc- 
tion of  his  home,  and  of  the  place  where  his 
dead  body  was  seen  in  the  road  within  a 
short  time  afterwards,  and  Wood  and  Davis 
retiuming  to  Coleman's  house,  from  which 
they  not  long  afterwards  departed  for  their 
own  homes.  These  witnesses  also  testified 
that  when  they  parted  with  the  deceased,  as 
last  stated,  they  saw  no  one  else  in  sight; 
met  no  one,  saw  no  one,  and  heard  no  one 
else,  and  "heard  no  difficulty"  occur,  as  they 
went  on  to  Coleman's  house.  Their  testi- 
mony as  to  the  time  of  night  when  this  part- 
ing with  the  deceased  occurred  is  in  accord 
with  Crute's  testimony,  and  fixes  such  part- 
ing at  about  11 :45  o'docli:. 

The  testimony  for  the  commonwealth  de- 
veloped the  following  among  other  facts : 

When  the  body  of  the  deceased  and  its 
surroundings  were  being  examined  at  the 
inquest,  a  track  on  the  ground,  made  by  the 
toe  of  a  shoe  with  nails  in  it,  was  noticed 
Just  under  one  of  the  arms  of  the  dead  man. 
Outside  of  the  trampling  in  the  road  of  those 
who  had  stood  or  walked  around  the  body 
tracks  were  found  and  followed,  which  were 
the  same  as  the  track  Just  mentioned.  These 
tracks  led  from  the  body  to  Jim  Coleman's 
house.  He  was  found  with  shoes  on  his  feet 
which  made  the  tracks  which  led  from  the 
body  to  his  house.  He  was  asked  if  he  had 
been  to  the  place  where  the  body  was,  and 
he  denied  that  he  had  been  there,  and  denied 
all  knowledge  of  the  cause  of  the  death  of 
the  deceased  and  of  who  killed  him. 

Coleman  was  thereupon  arrested  and  lodg- 
ed in  Jail  that  same  day,  Sunday,  March  20, 
1021,  charged  with  the  murder.  That  night 
an  armed  mob  attacked  the  Jail,  and,  not 
succeeding  in  breaking  in,  called  to  Odeman, 
and  demanded  that  he  tell  them  who  mur- 
dered Rickman.  Coleman  told  them  that  he 
did  not  know  who  committed  the  crime.  The 
mob  then  fired  a  number  of  shots  at  or  near 
(3oleman,  then  paused  and  said  to  Coleman 
that  they  did  not  believe  that  he  killed  Rick- 
man, but  that  they  did  believe  that  he  knew 
who  did,  and  that,  if  he  did  not  t^  them 
who  it  was,  they  would  kill  him.  Thereupon 
Ck>leman  again  declared  that  he  did  not  know 
who  killed  Ridcman,  and  did  this  repeatedly. 
The  mob  then  left  the  Jail,  and,  going  to 
Coleman's  dwelling  house,  burned  it  to  the 
ground  and  all  of  his  property  there. 
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Coleman  was  then,  on  the  next  nifl^t,  be- 
ing Monday  night,  remoyed  to  the  Jail  at 
Lynchburg  for  aafe-keeplng,  and  was  kept 
confined  there  for  some  time.  Subsequently 
he  was  brought  back  to  and  kept  confined  In 
the  local  Jail,  where  he  was  still  so  confined 
and  still  charged  with  the  murder  at  the  time 
he  testified  on  the  trial  of  the  accused. 
Meanwhile  a  number  of  other  colored  men 
who  were  at  the  party  at  Jim  Ooleman*s  or 
were  seen  out  In  the  public  road  on  the  night 
of  the  murder  (including  the  accused,  Wood, 
and  DaviB,  above  mentioned,  and  others) 
were  under  arrest,  and  confined  in  Jail  diarg- 
ed  with  the  murder;  and  the  county  had  a 
detective  employed,  who,  as  well  as  the  com- 
monwealth's attorney  and  the  sheriff,  and  a 
Mr.  Bailey,  in  whom  Coleman  seems  to  have 
had  especial  confidence,  had  interviews  from 
time  to  time  with  Coleman,  and  also  with 
others  under  arrest  and  not  under  arrest, 
some  of  whom  wore  afterwards  used  as  wit- 
nesses for  the  commonwealth,  quizzing  them 
on  the  subject  of  who  committed  the  mur- 
der. The  evidence  makes  it  plain  that  dur- 
ing this  time  those  who  were  quizzing  C<^e- 
man  repeatedly  impressed  upon  him  the  pre- 
dicament in  which  he  stood  and  would  stand 
when  he  came  to  be  tried  uiwn  the  charge 
against  him  of  having  committed  the  crime 
of  the  murder,  unless  he  should,  prior  to  his 
trial,  name  some  one,  other  than  himself, 
who  wore  his  shoes  which  made  the  tracks 
aforesaid  the  night  of  the  murder,  and  unless 
he  should  furnish  some  proof  pointing  to 
some  one  else  as  the  person  who  committed 
the  crime.  Nevertheless  Coleman  repeatedly 
denied  to  those  who  quizzed  him  all  knowledge 
on  the  subject  of  who  killed  the  deceased  un- 
til ho  (Coleman)  was  brought  back  from 
Lynchburg  to  the  local  Jail  and  was  being 
again  confined  there  and  the  time  was  ap- 
proaching when  he  would  be  tried  for  the 
crime.  Coleman  then,  on  April  20,  first,  ei- 
ther to  the  Mr.  Bailey  above  referred  to,  or 
to  the  detective  (the  record  leaving  it  in  some 
doubt  to  which  in  the  first  instance),  and 
afterwards  in  the  presence  of  the  common- 
wealth's attorney  and  others,  and  subsequent- 
ly upon  the  witness  stand  as  a  witness  for 
the  commonwealth  on  the  trial  of  the  ac- 
cused, made  the  statement  which  charged 
the  accused  with  the  crime,  the  material  por- 
ti<ms  of  whldi  statement  are  as  follows: 

Coleman  said  that  the  shoes  which  made 
the  tracks  aforesaid  were  his  everyday 
shoes ;  that  on  the  night  of  his  dance  or  party 
he  took  them  off  and  left  them  in  the  shed- 
room  of  his  house,  which  was  one  of  the 
rooms  on  the  first  floor  of  the  house;  that 
he  wore  that  night,  while  the  party  was  go- 
ing on,  another  and  lighter  pair  of  shoes; 
that  he  went  into  the  shedroom  between  10 
and  12  o'clock  that  night,  and  the  lamp  was 
oumlng  and  the  shoes  of  the  accused,  George 


Dlckerson,  ''were  setting  with  the  toes  that 
way"  (Indicating),  and  that  he  Coleman, 
looked  and  said,  "Uhm,  Gk>od  Lord !"  that  the 
accused's  shoes  were  standing  there,  and 
Ck>leman's  shoes  were  g<Nie;  that  the  next 
time  he,  (Coleman,  saw  the  accused,  the  latter 
came  to  the  front  door  and  said,  "Uhm,  yon- 
all  here  dancing,"  and  Coleman  said,  "Yes" ; 
that  thereupon  the  accused  danced  "from  the 
door  dean  into  the  kitchen,  and  asked  Miss 
Chappel  to  have  a  treat,"  and  also  offered 
Coleman  a  treat;  that  "a  good  while  after 
that"  he,  Coleman,  heard  the  accused  "talk- 
ing between  the  stable  and  the  house;  that 
he,  Coleman,  was  then  standing  in  his  kitch- 
en door  and  saw  the  accused  and  two  other 
persons  whom  he  did  not  know  standing  with 
their  backs  to  him,  Coleman ;  that  he,  Cole- 
man, recognized  the  accused  by  his  voice; 
that  the  accused  said,  "Somebody  is  dead" ; 
that  he,  Coleman,  said,  "What  do  you  say, 
George;  who  is  that  dead?"  that  the  accused 
said  "nothing,"  and  the  three  walked  away. 
The  statement  of  Coleman  as  given  on  the 
trial  of  the  accused  thereupon  continued  as 
follows: 

"Q.  When  was  the  next  time  yon  saw  (the 
accused) ? 

"A.  The  next  time  I  saw  George  he  came  up 
to  the  kitchen  door.  After  he  said  that,  he 
came  up  to  the  kitchen  door,  and  I  was  stand- 
ing there,  and  I  went  and  looked.  At  the 
kitchen  door  I  stopped,  and  I  said:  'George,' 
and  he  looked  at  me.  I  said,  'George,  who  is 
that  you  say  is  dead  up  the  road7  "  (Italics 
supplied.)  "He  didn't  say  nothing.  I  said: 
'Goorfije,  who  is  that  dead  up  the  roadT  '* 
(Italics  supplied.)  "I  said:  'George,  what  did 
you  wear  my  shoes  for?  Didn't  you  wear  my 
shoes  up  the  roadT  "  (Italics  supplied.)  "And 
he  said,  'Yes.'  I  said,  'Who  is  that  dead  up 
the  roadT  "  (Italics  supplied.)  "And  he  looked 
in  my  face,  and  he  said:  'I  killed  a  man.'  I 
said:  'George,  Lord,  what  do  you  mean?  When 
I  had  my  dance,  and  you  wore  my  shoes;'  and 
I  said:  'What  did  you  want  to  kiU  a  man  for?* 
and  he  said:  'Because  I  am  so  God  damn 
evil.'    •    •    • 

"Q.  Did  he  tell  you  the  name  of  the  man? 

"A.  No. 

"Q.  He  said,  when  you  asked  why  he  killed 
the  man,  because  he  was  so  God  damn  evil? 

"A.  Yes,  sir. 

"Q.  When  did  you  hear  the  news  of  the  body 
being  found  up  there? 

"A.  Between  2  and  4  o'dock. 

"Q.  How  did  you  find  it  out? 

"A.  Riley  Street  came  back  on  the  mule. 

"Q.  Did  you-all  go  up  there  that  night? 

"A.  No,  sir. 

"Q.  Who  went  there? 

"A.  Myself  and  George  went  up  there  on  my 
buggy  with  that  little  roan  horse  of  mine 
hooked  to  it. 

"Q.  You-all  went  up  there  where  the  body 
was? 

A.  Yes,  sir;    between  8  and  9  o'clock. 
Q.  Did  you-all  have  any  conversation  coming 
back? 

"A.  Coming  back  he  spoke:  'Uhm,  Uhm^  its 
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a  pity.  That  man  is  dead.  I  wish  I  did  know 
who  killed  him/  I  didn't  say  anything  until 
we  got  the  other  side  of  Mr.  Luke  Anderson's, 
and  I  said:  'George  what  made  you  want  to 
wear  my  shoes  off  last  night?' 

"By  the  Court:  Talk  a  Uttle  louder. 

"A.  I  asked  him  what  he  wanted  to  wear 
my  shoes  for,  and  he  didn't  say  a  word,  but 
cast  his  eyes  in  the  foot  of  the  buggy.  I  said: 
*George,  it's  a  pity  you  wore  my  shoes  last 
night,  and  this  man  got  killed  last  night.'  He 
didn't  part  his  lips,  and  I  didn't  part  mine.  •  *  * 

"Q.  Why  did  you  tell  people  you  didn't  know 
when  you  knew  it  was  George? 

"A.  Because  he  told  me  to  keep  my  mouth 
shut    •    •    • 

*'Q.  Did  he  say  anything  about  wearing  your 
shoes  off  after  you  were  arrested  and  in  jail? 

'A.  Yonder  in  Lynchburg. 

'Q.  What  did  he  say? 

"A.  I  got  to  a  crack  where  I -could  peep  in 
the  cell,  and  I  said,  'George,*  and  he  said,  'Huh.' 
I  said,  'George,  what  did  you  wear  my  shoes 
off  the  night  I  had  that  dance?'  and  he  drop- 
ped his  head  and  never  said  a  word,  only  to 
keep  my  damn  mouth  shut. 

"Q.  Was  there  anybody  present  when  he  said 
that? 

"A.  Tea,  sir;  Daniel  Harris  was  in  the  cell 
with  him. 

"Q.  Did  he  say  anything  else  to  you  in  this 
jail  about  this  case? 

"A.  Yes,  sir. 

"Q.  When  was  that? 

"A.  The  Sunday  he  got  out  on  bail  he  told 
me  eyerything  was  all  right,  to  keep  my  mouth 
shut;  that  eyerything  would  come  out  all 
right 

'Q.  When  was  that? 

'A.  That  was  the  same  Saturday  that  they 
brought  us  back  here  to  Houston  from  I^nch- 
burg. 

"Q.  At  the  time  he  was  turned  out  of  jail,  did 
you  see  him  any  more  after  that? 

"A.  Yes,  sir. 

"Q.  When  was  it? 

"A.  If  I  am  not  mistaken  he  came  back  on 
Wednesday  from  home  to  Houston. 

**Q.  Did  he  go  down  to  the  side  of  the  jail? 

"A.  Yes,  sir;   he  gaye  me  a  dollar.    ' 

'*Q.  What  did  he  say  then? 
'    "A.  He  gave  me  the  dollar  and  told  me  to 
keep  my  mouth  shut. 

'*Q.  Did  anybody  else  hear  that? 

"A  Yes,  sir. 

"Q.  Did  other  people  in  the  jail  hear  th«t? 

"A  Yes,  sir." 

On  cros»examinatlon  Coleman  admitted 
that  in  talking  with  his  own  counsel,  prior 
to  his  declaration  aforesaid,  he  told  his  own 
counsel  that  the  shoes  which  made  the  tracks 
aforesaid  sat  in  his  rooms  from  the  time  he 
took  them  off  as  he  stated,  "and  hadn't  been 
touched  by>  anybody,  until  about  light,  when 
<h^  called  for  them  to  go  out  to  get  some 
com  for  two  men  who  came  there  in  a  wag- 
on," and  that,  when  arrested,  on  Sunday, 
March  20,  he  told  the  sheriff  that  the  pistol 
was  his,  which  was  introduced  in  eyidence 
by  the  oommonwealth  as  belonging  to  the  ac- 
cused. 

Daniel  Harris,  in  his  testimony  on  the  trial 
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of  the  accused,  corroborated  the  statement 
of  Coleman  as  to  his  calling  to  the  accused 
in  the  qell  of  the  latter  in  the  Lomchburg 
Jail  and  asking  the  accused  about  wearing 
the  shoes,  and  that  the  latter  made  no  reply 
except  to  tell  Coleman  to  keep  his  mouth 
shut  Daniel  Harris,  however,  was  one  of 
those  under  arrest  charged  with  the  same 
crime ;  and  it  was  shown  that  he  Uved  with 
Coleman;  and  he  admitted  having  at  a  pre- 
vious time  denied  that  he  knew  anything 
whatever  about  the  case. 

The  place  at  which  the  deceased,  Hickman, 
was  killed,  according  to  the  theory  of  the  com- 
monwealth's attorney,  was  about  35  or  40 
yards  from  the  public  road  above  mentioned, 
just  in  the  edge  of  a  body  of  woods  which 
stood  to  the  west  of  Coleman's  dwelling  housa 
Between  this  body  of  woods  and  Coleman's 
house  there  was  a  strip  of  open  field,  about 
45  yards  wide  And  the  public  road,  as  it 
goes  on  westward  from  the  entrance  there- 
from to  Coleman's  house  (at  which  point  the 
public  road  is  about  75  yards  from  Cole- 
man's house),  curves  toward  the  south,  so 
that  the  spot  at  which  the  deceased  was  kill- 
ed, according  to  the  theory  aforesaid,  while 
within  35  or  40  yards  of  the  public  road, 
was  only  about  50  yards  from  Coleman's 
house.  This  spot  was  somewhat  nearer  the 
place  where  the  body  was  found  than  Cole- 
man's house,  but  was  practically  a  mile  away 
from  the  latter  place. 

The  whole  of  the  evidence  on  which  the 
commonwealth  has  to  r^y  to  sustain  the  the- 
ory that  the  deceased  was  killed  at  the  spot 
last  mentioned  consists  of  the  testimony  of 
two  witnesses,  a  Mr.  Wagstaff,  and  Ed  Hick- 
man, a  brother  of  the  deceased.  They  made 
an  examination  of  the  premises  about  Cole- 
man's house  on  Monday  afternoon,  the  second 
day  following  the  murder.  There  had  been 
no  rain  in  the  meantime.  LAter  on,  just 
when  does  not  appear  in  evidence,  Wagstaff, 
in  company  with  the  commonwealth's  attor- 
ney and  a  Mr.  Martin,  made  another  exami- 
nation of  the  same  locality,  with  the  result 
stated  in  the  quotations  from  Wagstaff's  tes- 
timony as  to  the  latter  examination  present- 
ly to  be  made. 

Wagstaff's  testimony,  just  referred  to,  is 
as  follows: 

"Q.  (by  the  commonwealth's  attorney)  Did 
you  go  to  that  place  after  the  murder  and  make 
an  examination  of  the  premises? 

"A.  Yes,  sir. 

"Q.  What  day  was  that? 

"A.  Monday  evening  after  he  was  bur- 
ied.   •    •    • 

'*Q.  State  what  you  found— did  you  find  any 
evidence  of  any  blood  or  murder  there? 

•'A.  Yes,  sir. 

"Q.  Where  was  it? 

"A.  It  was  right  over  there,  I  guess  50  yards 
from  the  housSf  or  it  may  be  not  that 
far.    •    •    • 
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'*Q.  Did  yon  find  uaj  tracks? 

"A.  Yes,  sir;  there  was  three  or  four  tracks 
leading  from  the  back  iwrt  of  Jim  Coleman's 
house  coming  across  the  field.   *    •    * 

"Q.  What  kind  of  tracks  were  they?  Do  you 
think  you  could  identify  any  of  those  tracks? 

"A.  It  was  a  shoe,  I  suppose  No.  5  or  0»  or 
maybe  larger  than  that. 

"Q.  Was  it  a  small  track  or  a  large  one? 

"A.  A  small  track. 

"Q.  What  size  man  was  Will  Rickman? 

"A.  I  reckon  he  would  weigh  130. 

"Q.  Do  you  know  what  size  shoe  he  wore? 

"A.  No,  sir. 

"Q.  To  the  best  of  your  knowledge  from  the 
size  of  his  shoe,  wonld  it  correspond  with  his 
shoe? 

"A.  Yes,  sir. 

"Q.  That  track  came  from  the  rear  of  Jim 
Coleman's  house  across  the  field  to  the  scene 
of  the  murder? 

"A.  Yes,  sir. 

"Q.  Now  could  you  tell  from  the  tracks  that 
were  made  whether  the  man  was  wallung  or 
mnning? 

"A.  He  was  running;  it  looked  like  pretty 
good  speed. 

"Q.  The  tracks  were  far  apart  were  they? 

**A.  Yes,   sir. 

"Q.  What  did  you  find  at  the  scene  of  the 
murder? 

'*A.  I  saw  blood  there. 

"Q.  You  saw  blood  on  the  ground? 

"A.  I  saw  blood  on  the  ground. 

"Q.  What  was  the  condition  of  the- ground? 

'*A.  It  was  trampled  down. 

"Q.  Evidence  of  a  scuffle? 

"A.  Yes,  sir. 

"Q.  Were  you  later  on  with  Mr.  Martin  and 
me  when  we  went  down  to  examine  the  ground? 

"A.  Yes,  sir. 

"Q.  Were  you  present  when  we  found  this 
dub  here  (referring  to  the  dub  in  evidence  to 
which  reference  is  above  made)? 

**A.  Yes    sir. 

"q!  Bee 'if  that  Is  the  club? 

"A.  Yes,  sir;  that  is  the  dub. 

"Q.  Where  was  it  found? 

"A.  I  don't  suppose  it  was  as'  far  as  from 
here  to  the  corner  of  that  table  from  where  I 
showed  you  the  man  was  killed. 

"Q.  What  was  the  condition  of  the  leaves 
underneath  that  cluS? 

''A.  It  looked  like  it  had  been  laid  down  [on] 
a  day  or  so  before. 

"Q.  The  leaves  were  fresh,  were  they? 

"A.  Yes,  sir. 

"Q.  You  have  testified  to  that,  to  the  best  of 
your  knowledge,  you  identified  Will  Rickman's 
track  running  from  the  rear  of  Jim  Coleman's 
house  up  to  this  point.  Did  you  find  any  other 
tracks? 

"A.  Yes,  sir,  there  were  three  or  four  tracks 
along  there. 

"Q.  I  suppose  you  could  not  identify  the  oth- 
ers? 

**A,  No,  sir;  I  paid  but  mighty  little  atten- 
tion to  them. 

"Q.  Were  they  large  tracks? 

"A.  Yes,  sir.  I  called  one  or  two  of  his 
brothers  when  we  started  across  the  field. 

*'Q-  Whidi  one  of  his  brothers  went  there 
to  examine  them? 

"A.  Bd,  I  think."* 


The  tegtimooy  of  the  brother  of  the  de- 
oeased,  abore  referred  to*  Ed.  Rickman,  was 
as  follows: 

^Q.  Did  you  go  with  Mr.  Fred  Wagstaif  and 
examine  the  premises? 

"A.  Yes,  shr. 

**Q.  Did  you  see  the  place  on  the  edge  of 
the  woods  where  the  struggle  occurred? 

"A.  Yes,  sir. 

"Q.  What  evidence  did  yon  see? 

'^A.  I  saw  his  track  coming  from  the  house. 

'*Q.  Whose  track? 

"A.  My  brother's. 

^'Q.  Did  you  identify  that  as  your  brother's 
track? 

"A.  Yes,  sir. 

"Q.  What  size  shoe  did  your  brother  wear? 

"A.  Five. 

"Q.  A  small  foot? 

''A.  Yes,  sir. 

"Q.  He  was  a  small  man,  wasn't  he? 

''A.  Yes,  sir. 

''Q.  Where  did  the  tracks  come  from? 

"A.  The  west  end  of  the  house. 

''Q.  That  is  the  rear  of  the  house? 

**A.  Yes,  sir, 

"Q.  And  came  across  the  field  up  to  the 
scene  where  the  struggle  appeared  to  have  oc- 
curred? 

"A.  Yes,  sir. 

"Q.  What  evidence  did  you  see  of  a  struggle 
at  that  place? 

"A.  I  saw  a  stick  there.  . 

"Q.  Is  that  the  dub  there? 

••A.  Yes,   sir. 

"Q.  What  was  the  condition  of  the  ground 
there? 

'*A.  The  ground  looked  like  it  was  trampled 
up  right  smart. 

''Q.  Did  you  see  any  blood  on  the  ground 
there? 

"A.  Yes,  sir.* 


There  was  no  evidence  introduced  by  the 
commonwealth  which  tended  to  show  with 
any  degree  of  deflniteness  that  the  accused 
was  outside  of  the  Coleman  house  at  any 
time  on  the  night  of  the  murder  for  as  long 
a  period  of  time  as  half  an  hour.  The  most 
that  such  testimony  could  be  said  to  tend 
to  show  is  that  the  accused  possibly  may 
have  been  absent  from  the  house  for  as  long 
as  half  an  hour  during  some  part  of  the 
night  between  about  11  or  11:15  or  11:30 
o'dock  and  12:15  or  1  o'dock,  but  this  can 
scarcely  be  said  to  be  proved  by  such  evi- 
dence as  a  fact,  with  any  degree  of  proba- 
bility; certainly  not  beyond  a  reasonable 
doubt.  The  testimony  for  the  accused  was 
to  the  effect  that  he  was  seen  here  andther% 
about  the  house  during  the  night,  from  the 
time  the  party  began  until  after  the  murder 
had  been  done,  at  no  longer  intenralfl  than. 
some  10  minutes  from  time  to  time. 

M.  B.  Booker,  of  Halifax,  for  plaintlflf  In 
error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D« 
Hank,  Jr.,  Asst  Atty.  Q&l  for  the  Onmintmr 
wealth. 
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SIMS,  J.  (after  stating  the  fMCta  as  above). 
The  only  erideQce  there  was  before  the  Jury 
to  connect  the  accosed  with  the  crime  of 
which  he  was  convicted  consisted  of  (a)  the 
testimony  for  the  commonwealth  concerning 
the  instruments  with  whidi  it  is  claimed  the 
murder  was  committed;  (b)  the  testimony  of 
Jim  Coleman;  and  (c)  the  testimony  of  other 
witnesses  locating  the  place  of  the  killing, 
according  to  the  theory  of  the  common- 
wealth's attorney,  in  close  proximity  to 
where  the  accused  was  shown  to  be  on  the 
night  of  the  murder. 

(a)  With  respect  to  the  instruments  with 
which  the  crime  was  committed: 

The  evidence  falls  far  short  of  identifying 
the  pistol  and  dub  In  evidence  as  having 
been,  beyond  a  reasonable  doubt,  the  in- 
struments with  which  the  deceased  was  slain. 
The  evidence  leaves  it  equally  probable  that 
the  crime  was  committed  with  some  other  in- 
struments. 

(b)  With  respect  to  the  testimony  of  Cole- 
man: 

That  testimony,  if  true,  was  sufficient  to 
Bun;)ort  the  verdict  of  the  jury.  But  it  was 
the  testimony  of  one  to  whom  the  physical 
facts  of  the  tracks  of  the  shoes  (owned  by 
and  found  on  his  feet  when  he  was  arrested) 
pointed,  not  merely  as  an  accomplice  in  the 
crime,  but  as  the  murderer.  The  narrative 
of  the  alleged  confession  of  the  accused 
which  such  testimony  presented  to  the  jury 
Is  so  Inherently  improbable  and  well-nigh 
incredible  in  itself,  and  contains,  in  its  re- 
peated references  to  the  dead  body  being  ''up 
the  road,"  such  evidence  of  knowledge  on  the 
part  of  Ck)leman  of  the  location  of  the  body, 
which  nothing  the  accused  had  then  said 
gave  him  information  about  (furnishing,  in- 
deed, internal  evidence  either  of  the  guilt  of 
Coleman  of  the  crime  or  of  other  knowledge 
about  it  on  his  part  than  that  derived,  as 
he  claimed,  from  the  accused),  as  to  make 
such  narrative  doubly  unreliable.  Moreover, 
the  circumstances  of  the  repeated  previous 
denials  by  Ck)leman  of  all  knowledge  on  the 
subject  (some  of  such  denials  made  when 
being  shot  at  by  the  mob,  under  threat  of  in- 
stant death  if  he  did  not  disclose  what  he 
knew),  make  it  almost  unbelievable  that  his 
narrative  aforesaid  could  be  true,  and  that 
he  could  have  refrained  from  divulging  some 
portion  of  it  before  he  did.  And  further, 
there  are  the  circumstances  that,  preceding 
the  telling,  Coleman  took  time  to  frame  the 
story  he  told;  that  he  was  meanwhile  hav- 
ing repeatedly  impressed  upon  him,  by  the 
detective  and  others,  the  predicament  he  was 
in,  unless  he  could  lay  the  crime  upon  some 
one  else.  These  considerations  convince  us 
that  the  jury  would  not  have  given  credence 
to  the  testimony  of  Coleman  had  they  not 
been  satisfied  that  he  was  corroborated  by 
other  evidence  in  the  case  connecting  the 
accused  with  the  commission  of  the  crima 


There  was  absolutely  no  evidence  before 
the  jury  to  corroborate  the  testimony  of 
Coleman,  connecting  the  deceased  with  the 
commission  of  the  crime,  except  the  testi- 
mony of  Daniel  Harris,  and  the  testimony 
with  reference  to  the  location  of  the  place  at 
which  the  deceased  was  killed. 

As  to  Daniel  Harris'  testimony,  it  merely 
corroborated  Coleman  in  his  testimony  that 
while  in  the  Lynchburg  jail  he  asked  the  ac- 
cused why  the  latter  wore  his,  Coleman's, 
shoes,  and  that  the  accused  made  no  reply, 
except  to  tell  Coleman  to  shut  his  mouth. 
Harris*  previous  statement  to  the  contrary, 
and  his  intimacy  with  Ck>leman,  and  his  be- 
ing himself  one  of  those  who  had  been  ar- 
rested and  charged  with  the  same  crime, 
were  circumstances  which  indicate  that  the 
jury  would  not  have  given  credence  to  Cole- 
man's testimony  upon  the  mere  corroboration 
afforded  by  this  testimony  of  Harris. 

(c)  We  come  then  to  the  consideration  of 
the  testimony  with  reference  to  the  location 
of  the  place  at  which  the  deceased  was 
killed. 

If  the  fact  was  that  the  deceased  was 
killed  at  the  place  withih  50  yards  of  the 
house  of  Ck>leman  (the  evidence  showing  that 
the  accused  was  in  and  about  such  house  on 
the  night  of  the  murder  and  about  the  time 
the  murder  was  committed),  the  accused,  ac- 
cording to  the  evidence  for  the  common- 
wealth, may  have  been  absent  from  the 
house,  at  some  time,  long  enough  to  have 
done  the  killing,  and  possibly,  at  another 
time,  long  enough  to  have  gone,  wearing  tlie 
shoes  of  Coleman,  and  carried  the  body  from 
such  place  to  the  location  in  the  road  where 
the  body  was  found,  although  the  testimony 
for  the  commonwealth  failed  to  show  affirm- 
atively that  the  accused  was  at  any  time  ab- 
sent from  Ck)leman's  house  long  enough  to 
have  so  carried  the  body.  That  is  to  say,  in 
such  case  the  evidence  would  have  shown 
that  the  accused  may  have  had  the  opiwrtu- 
nlty  to  commit  the  crime  and  take  the  body 
to  the  place  at  which  it  was  found  in  the 
road.  Whereas,  if  the  fact  was  that  there 
was  no  proof  of  where  the  killing  took  place 
(the  evidence  showing  that  the  deceased  was 
not  killed  at  the  place  at  T^lch  his  body 
was  found),  there  was  an  absence  of  evidence 
to  show  that  the  accused  had  the  oi>portuni- 
ty  to  commit  the  crime  and  dispose  of  the 
body  as  aforesaid.  In  such  situation  the  fact 
that  the  deceased  was  killed  at  the  place  in 
close  proximity  to  Coleman's  house  was  an 
essential  link  in  the  chain  of  the  circumstan- 
tial evidence  relied  on  by  the  commonwealth 
to  connect  the  accused  with  the  commission 
of  the  crime. 

Accordingly,  as  appears  from  one  of  the 
bills  of  exception  In  the  case,  the  attorney 
for  the  commonwealth,  in  his  closing  argu- 
ment before  the  jury,  made  the  following 
statement: 
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''The  facts  are  that  Qeorge  Dickerson  was 
behind  that  house  selling  whisky.  Rickman 
went  back  there  and  bought  whisky  from  him 
and  accused  him  of  watering  it,  and  they  had 
a  row  about  it  After  Rickman  left  George 
Dickerson  he  went  back  there,  and  the  difficulty 
was  renewed.  Of  course  we  do  not  contend 
George  Dickerson  changed  his  shoes  then; 
he  didn't  haye  time;  he  chased  him  across  that 
field,  kiUed  him,  laid  him  oyer  the  fence,  and 
then  came  back  to  the  house  and  put  on  Cole- 
man's shoes,  and  then  carried  the  body  to 
where  it  was  found  In  the  road." 

To  such  statement  of  the  attorney  for  the 
commonwealth  the  accused  by  counsel  object- 
ed, on  the  ground  that  it  was  not  supported 
by  the  eyidence,  and  that  there  was  no  eyl- 
dence  in  the  case  on  which  to  base  the  state- 
ment; that  It  was  an  appeal  to  the  prejudice 
and  passion  of  the  Jury,  and  moyed  the  court 
to  tell  the  Jury  not  to  consider  this  state- 
ment; but  the  court  oyerruled  the  defend- 
ant's objection  to  said  argument,  and  de- 
clined to  instruct  the  Jury  to  disregard  the 
same.  This  action  of  the  court  is  made  the 
basis  of  one  of  the  assignments  of  error. 

We  are  of  opinion  that  this  assignment  of 
error  is  well  taken. 

There  was  J)efore  the  jury  absolutely  no 
evidence  of  any  probative  value,  even  if  it 
had  been  a  civil  case,  that  any  human  being 
was  killed  at  the  place  referred  to  in  the 
statement  of  the  commonwealth's  attorney. 

There  was  no  evidence  whatever  of  tracks 
made  by  the  shoes  of  Coleman,  making  the 
nallprints,  or  of  any  other  tracks,  going  from 
the  alleged  place  of  the  killing  to  the  place 
where  the  body  was  found  in  the  road. 
There  was  no  evidence  explaining  why  such 
vestiges  were  not  apparent  on  the  ground, 
if  they  were  looked  for  and  were  not  found; 
and  we  find  no  evidence  in  the  record  of  the 
existence  of  any  fence,  such  as  is  referred  to 
in  the  statement  of  the  attorney  for  the  com- 
monwealth. 

There  was  no  evidence  that  the  blood  seen 
at  this  place  was  human  blood,  or  that  the 
tracks  from  the  house  across  the  open  field, 
made  by  some  person  wearing  No.  5  shoes, 
were  made  by  the  deceased,  rather  than  by 
some  other  person  wearing  that  size  shoes. 
No  peculiarity  whatever  about  such  tracks 
was  shown  in  evidence. 

Preceding  the  party,  doubtless  many 
fowls,  and  likely  some  animals,  were  killed  to 
provide  food  which  was  sold  at  the  party. 
The  whole  of  the  testimony  for  the  common- 
wealth on  the  subject  under  consideration  is 
entirely  consistent  with  the  theory  that  the 
tracks  of  the  three  or  four  persons  seen 


across  the  open  ground  near  the  house  (not 
merely  of  two  persons,  of  the  deceased  and 
accused,  according  to  the  statement  of  the 
commonwealth's  attorney)  were  the  tracks 
of  some  persons  chasing  a  fowl  or  a  pig; 
that  the  blood  on  the  ground  was  the  blood 
of  a  fowl  or  of  an  animal  caught  and  killed 
there;  and  that  the  disturbance  of  the 
ground  at  that  place  was  caused  by  a  no 
more  serious  tragedy.  And  as  to  the  club: 
There  were  doubtless  many  such  lying  about 
that  and  other  bodies  of  woods  in  the  vicin- 
ity. There  was  no  evidence  that  this  dub 
had  struck  across  the  body  of  any  person  or 
had  been  handled  by  human  hands  recently 
before  it  was  found.  Indeed  the  evidence 
fails  to  show  beyond  a  reasonable  doubt  that 
the  wound  in  the  back  of  the  deceased  was 
made  with  any  club  whatever.  This  wound 
may  have  been  made,  consistently  with  all 
of  the  evidence,  by  some  other  instrument, 
possibly  by  some  automobile  running  over 
the  dead  body  in  the  road.  This  hypothesis 
Is  consistent  with  the  evidence  as  it  appears 
in  the  record. 

And  the  circumstance  of  the  public  disap- 
pointment which  would  naturally  esisae  if 
all  of  the  many  persons  suspected  of  and 
chaiged  with  the  crime  should  escape  convic- 
tion rendered  it  peculiarly  a  case  in  which 
the  Jury  were  liable  to  be  misled  into  draw-, 
ing  inferences  and  reaching  conclusions 
touching  the  guilt  of  the  accused  not  war- 
ranted by  a  calm  and  dispassionate  consider- 
ation of  the  evidence. 

It  seems  plain,  therefore,  that  the  action  of 
the  trial  court  in  overruling  the  objection  to 
the  statement  of  the  commonwealth's  attor- 
ney and  refusing  to  instruct  the  Jury  to  dis- 
regard such  statement  misled  the  jury  into 
erroneously  thinking  that  there  was  sufl9> 
clent  evidence  before  them  to  sustain  the  the- 
ory of  the  commonwealth's  attorney  that  the 
killing  took  place  in  close  proximity  to  the 
house  in  which  the  accused  was,  as  afore- 
said; and  that  the  testimony  of  Coleman  was 
thus  corroborated.  And  we  are  convinced  by 
the  considerations  aforesaid  that  but  for  be- 
ing so  misled  the  Jury  would  not  have  con- 
victed the  accused  upon  the  other  evidence  in 
the  case. 

Because  of  such  action  of  the  trial  court 
the  case  must  be  reversed,  and  a  new  trial 
will  be  granted  to  the  accused. 

Reversed  and  new  trial  granted. 

BURKS,  J.,  concurs  In  results. 

This  case  was  argued  before  Judge  WIBST 
took  his  seat  on  the  court 
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This  dealing  between  the  plaintiff  and  de- 
fendant had  been  going  on  oyer  a  period  of 
about  12  years  before  the  present  litigation 
arose.  The  dealing  proceeded  under  a  gen- 
eral contract  or  understanding  between  the 

i.  Sales  ^s»l80(4)  —  Partial  acceptance  not ,  P&rties,  in  accordance  with  which  no  spe- 

based  on  satisfaction  with  qaaiity  does  not !  cific  quantity  of  piling  to  be  delivered  by  the 

imply  agreement  to  accept.  |  plaintiff,  or  specific  prices  to  be  paid  by  the 

Where  the  buyer  accepts  a  portion  of  the  i  defendant,  were  agreed  upon;    but  it  was 

goods  deliyered  for  a  reason  which  is  not  in- 
consistent with  a  subsequent  refusal  to  accept 

the  balance  of  the  goods,  which  were  of  the 

same  quality  as  those  accepted,  because  of  their 

quality,  such  partial  acceptance  does  not  raise 

an  implied  acceptance  of  all  of  the  goods. 


mutually  understood  that  t\ie  defendant 
would  f^om  time  to  time  accept  In  the  usual 
course  of  business  whatever  pine  piling  the 
plaintiff  delivered,  of  certain  standard  sizes 
and  lengths,  of  merchantable  quality  and 
,  condition,  at  certain  landings,  the  accept- 
2.  Sales  €=>I82(4)  —  Eviilenee  held  to  raise    ^nce  of  the  piling  by  the  defendant  to  be 


Testimony  by  the  buyer's  inspector  that  he 
accepted  a  part  of  the  piles  delivered  by  the 


ject  such  piling  as  did  not  meet  the  standard 
size  and  length  requirements,  and  as  was 


seller,  though  they  were  not  merchantable,  be-  }  ^^^  <>'  merchantable  quality  and  condition; 
cause  he  thought  the  defects  were  occasioned  and  the  prices  to  be  paid  were  to  be  the 
by  delay  in  inspection,  and  it  was  the  buyer's  marlcet  prices  which  the  defendant  was,  at 
policy  not  to  require  the  seller  to  stand  the  loss  the  time  and  place  of  each  inspection  and 
caused  by  such  delay,  raised  a  question  for  the  I  acceptance,  paying  to  others  generally  for 
jury  whether  the  partial  acceptance  was  sii  \  yj^  ^^  ^^  particular  sizes,  lengths,  qual- 
imphed   agreement  to   accept  aH,   so   that  it  ^  --»        «      f  -» 


was  error  to  charge  that,  if  part  of  the  goods 
were  accepted,  the  buyer  could  not  reject  the 
others,  which  were  of  the  same  quality,  be- 
■cause  they  were  not  merchantable. 

Error  to  Circuit  Court,  Charles  City 
County. 

Action  by  J.  W.  Avery  against  P.  J.  Ren- 
nolds,  doing  business  under  the  firm  name 
and  style  of  J.  A.  Rennolds  &  Bro.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  new  trial  awarded. 

This  action  was  instituted  by  J.  W.  Avery, 
the  defendant  in  error  (who  will  be  herein- 
after called  plaintiff),  against  P.  J.  Ren- 
nolds, trading  and  doing  business  under  the 
firm  name  and  style  of  J.  A.  Rennolds  &  Bro., 
the  plaintiff  in  error  (who  will  be  hereinaft- 
er called  defendant).  By  the  action  the 
plaintiff  seeks  to  recover  of  the  defendant 
damages  for  the  failure  and  refusal  of  the 
latter  to  accept  certain  piling  delivered  by 
the  plaintiff  on  a  certain  landing,  which  the 
plaintiff  claims  the  defendant  agreed  to  ac- 
cept and  pay  for  at  certain  prices  when  so 
delivered. 

There  have  been  two  trials  of  the  case. 
On  the  first  trial  there  was  a  verdict  for  the 
plaintiff  for  $750  damages,  which  the  trial 
court,  on  motion  of  the  defendant,  set  aside. 
On  the  second  trial  there  was  again  a  ver- 
dict for  the  plaintiff,  this  time  for  the  sum 
of  $946.1X2  damages.  The  trial  court  entered 
judgment  in  accordance  with  the  last-named 
verdict,  and  it  is  that  judgment  which  is 
under  review. 

The  defendant  is  a  large  dealer  in  piling. 


ity,  and  condition  which  the  piling  delivered 
by  the  plaintiff  might  be  found  to  conform 
to,  upon  the  inspection  of  it 

The  plaintiff  claims  that,  acting  under 
the  general  contract  or  understanding  men- 
tioned, he,  between  the  latter  part  of  July 
and  November  1,  1917,  delivered  on  Court- 
house Creek  landing,  in  Charles  City  county, 
800  sticks  or  pieces  of  pine  piling,  of  stand- 
ard sizes  and  lengths,  and  of  merchantable 
quality  and  condition. 

There  Is  a  sharp  conflict  between  the  tes- 
timony before  the  jury  for  the  plaintiff  and 
that  for  the  defendant,  on  the  subject  of  the 
condition  of  the  piling  when  it  was  delivered 
on  the  landing.  The  testimony  for  the  dc: 
fondant  is  to  the  effect  that  it  was  all  more 
or  less  worm-eaten,  rotten,  etc.,  and  th^t 
none  of  it  was  in  merchantable  condition 
when  delivered  on  the  landing. 

Through  its  inspector,  Hall,  the  defend- 
ant did,  however,  on  September  28,  1917, 
Inspect  and  accept  214  sticks  and  on  Octo- 
ber 13,  1917,  125  sticks,  making  339  sticks  of 
the  piling  on*  the  landing  aforesaid  which 
were  accepted  by  the  defendant,  for  which 
the  defendant  in  due  course  paid  the  plain- 
tiff. That,  however,  left  of  the  said  800 
sticks,  according  to  the  claim  of  the  plain- 
tiff, 461  sticks  of  the  piling  still  remaining  on 
the  landing  as  of  November  1,  1917,  unac- 
cepted and  unpaid  for.  This  residue  of  pil- 
ing the  defendant  refused  to  accept,  and  it 
was  to  recover  damages  for  such  refusal  of 
the  defendant  that  the  action  was  brought. 

Among  the  grounds  of  defense  filed  by  the 
defendant  is  the  claim  that  the  defendant 
was  justified  in  his  refusal  to  accept  such 


and  the  plaintiff  for  a  number  of  years  has  :  residue  of  the  piling  because  all  of  it  was 
been  selling  pine  piling  to  the  defendant ;  more  or  less  worm-eaten,  rotten,  etc.,  and 
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none  of  it  in  niercliantable  condition  when 
It  was  delivered  on  the  landing.  And  the 
testimony  for  the  defendant  was  to  the  ef- 
fect, as  aforesaid*  that  all  of  the  piling  the 
defendant  failed  and  refused  to  accept  was 
in  such  condition,  and  that  none  of  it  was 
in  a  merchantable  condition  when  delivered 
on  tho  landing. 

It  developed,  however,  from  the  evidence 
introduced  in  the  progress  of  the  trial  (the 
last  trial,  being  here  referred  to),  that  the 
piling  which  the  defendant  refused  to  accept 
and  left  on  the  landing  was  probably  in  no 
worse  condition  than  the  piling  the  defend- 
ant accepted  and  paid  for.  To  explain  the 
acceptance  of  the  339  stlcl^s  of  piling  under 
such  circumstances,  Hall,  the  inspector,  and 
a  witness  for  the  defendant  testified,  in  sub- 
stance, as  follows: 

That  the  339  sticlis  of  piling  which  were 
accepted  were  not  in  fact  in  a  merchantable 
condition.  That  he  accepted  them,  however, 
under  and  because  of  the  mistaken  impres- 
sion that  they  had  gotten  in  that  condition 
while  on  the  landing  awaiting  inspection, 
due  to  the  fault  of  the  defendant  in  not  hav- 
ing sent  and  had  them  inspected  and  accept- 
ed sooner.  That  It  was  the  custom  of  the  de- 
fendant not  to  allow  any  one  to  lose  through 
his  neglect,  and  that,  acting  upon  tliat  cus- 
tom, and  because  of  the  mistal^en  impression 
aforesaid,  the  witness  accepted  the  339 
sticks  as  aforesaid.  That  but  for  such  mis- 
take none  of  the  339  sticks  of  piling  would 
have  been  accepted. 

M.  H.  Barnes,  of  Providence  Forge,  and 
R.  B.  Peyton,  Jr.,  of  Richmond,  for  plaintiff 
in  error. 

Henley,  Hall,  Hall  &  Peachy,  of  Williams- 
burg, for  defendant  in  error. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

There  are  a  number  of  questions  raised  by 
the  assignments  of  error,  but  in  the  view  we 
take  of  it  we  find  on^  of  them  decisive  of 
the  case,  and  that  is  this: 

(1)  Did  tlie  court  err  in  giving  instruction 
No.  3  at  tlie  request  of  the  plaintiff  and  in  re- 
fusing instruction  E,  asked  for  by  the  defend- 
ant, on  the  subject  of  the  effect  of  the  accept- 
ance and  appropriation  by  the  defendant  of  a 
part  of  the  piling  which  the  plaintiff  delivered 
on  the  landing  and  tendered  as  in  performance 
of  the  contract  on  his  part? 

This  question  must  be  answered  In  the 
affirmative,  in  view  of  the  testimony  for  the 
defendant  on  this  subject  which  was  taken 
from  the  consideration  of  the  jury  by  this 
action  on  the  part  of  the  court. 

Instruction  No.  8,  in  question,  Is  as  fol- 
lows: 

''The  court  instructs  the  jury  that,  if  they 
■hall  believe  from  the  evidence  that  the  defend- 
ant had  agreed  to  purchase  from  the  plaintiff 
800  sticks  of  pine  piling,  and  that  said  plaintiff 


hauled  the  said  piling  to  the  landing  on  Court- 
house creek,  ready  for  delivery,  and  notiiied 
the  defendant  that  said  piling  was  read;  for  dc- 
hvery,  and  if  the  jury  shall  further  believe 
from  the  evidence  that  the  defendant,  by  his 
agent,  O.  C.Hall,  inspected  and  accepted  339 
sticks  of  said  piling,  and  that  the  piling  so  ac- 
cepted by  the  said  defendant,  through  its  agent, 
was  of  like  quality  and  condition  with  the  rest 
of  the  sticks  of  pine  piling  left  on  said  land- 
ing, it  there  and  then  became  the  duty  of  said 
defendant  to  accept  and  pay  for  the  rest  and 
residue  of  said  piling.  And  if  the  jury  believe 
from  the  evidence  that  461  sticks  of  pine  piling 
was  left  upon  said  landing  of  like  quality  with 
those  accepted  by  said  defendant,  and  that  the 
said  defendant  has  failed  or  refused  to  accept 
and  pay  for  same,  then  you  must  find  for  the 
plaintiff  and  assess  his  damages  at  the  contract 
price  for  said  piling,  less  the  price  received 
by  the  plaintiff  for  the  sale  of  said  piling,  pro- 
vided you  shall  believe  from  the  evidence  that 
the  said  plaintiff  sold  and  disposed  of  said  pil- 
ing to  the  best  advantage  and  with  proper  dili- 
gence in  disposing  of  said  piling." 

Instruction  E  in  question  is  as  follows: 

**The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  there  was  an  accept- 
ance of  a  part  of  the  piling  by  the  agent.  Hall, 
under  the  mistaken  idea  that  the  piling  were 
injured  by  the  fault  of  his  principal,  Rennolds, 
and  he  accepted  the  same  according  to  usual 
custom,  then  there  was  no  implied  toarratity^ 
that  all  the  piling  were  accepted."  (Italics 
supplied.) 

[1]  The  plaintiff  relies  on  Syer  ft  Co.  r. 
Lester,  116  Va.  641,  82  S.  E.  122,  to  sustain 
instruction  No.  8.    It  is  there  held  that — 

"Acceptance  and  appropriation  of  a  part  of 
a  shipment  of  goods,  with  full  knowledge  of 
deficiency  in  their  quality  and  quantity,  impliea 
an  agreement  for  the  acceptance  of  the  whole." 

[21  But  this  rule  may  need  qualification 
where  a  single  shipment  or  alleged  delivery  of 
goods  is  involved ;  and  certainly  it  has  no  ap- 
plication where  more  than  the  partial  accept- 
ance is  induced  by  such  a  reason  that  there  is 
no  inconsistency  between  such  acceptance  and 
the  refusal  to  accept  the  residue  of  the  goods 
on  the  ground  that  they  do  not  conform  to 
the  contract  requirements  with  respect  to 
quality,  etc.  Such  was  the  character  of  the 
reason  for  the  partial  acceptance  which  the 
defendant  claimed  in  the  instant  case.  The 
question  of  fact  whether  that  was  the  true 
reason  for  such  partial  acceptance  should 
have  been  left  to  the  decision  of  the  jury 
upon  all  the  evidence  in  the  case.  The  de- 
fendant had  the  right  to  have  the  jury  con- 
sider the  testimony  of  Hall  on  that  subject. 
The  refusal  of  Instruction  R  and  the  giving 
of  instruction  No.  S  in  the  form  in  which  it 
was  given  took  that  question  of  fact,  and  all 
consideration  of  Hall's  testimony  bearing  up- 
on it,  entirely  away  from  the  jury.    Tills 

^The  word  "warranty"  is  supposed  to  be  a  ty* 
pographlcal  error;  the  word  "agreement"  beinc 
doubtless  the  word  actually  used  in  the  instruction. 
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was  error  and  harmful  ^ror,  because  of 

which  we  feel  constrained  to  reverse  the 

case. 

As  to  the  .other  assignments  of  error: 

As  the  other  assignments  of  error  present 
no  novel  question,  and  as  the  case  will  be 
reversed  on  the  ground  above  stated,  we 
deem  it  sufficient  to  say  as  to  such  assign- 
ments of  error  that  we  find  no  merit  in  any 
of  them. 

The  case  wlU  be  reversed,  and  a  new  trial 
de  novo  awarded,  to  be  had  in  conformity 
with  the  views  above  expressed. 

Beversed. 


(91  W.  Va.  262) 

STATE  V.  McCOY.    (No.  4571.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  23,  1922.) 

(ByUahua  by  the  Court.} 

f.  Jury  ^=»7— Statute  held  to  Intend  notice 
to  aocased  before  drawing  Jurors  from  anoth- 
er oowity. 

Where  a  statate  relating  to  the  trial  of 
crimioal  cases  authorizes  the  court,  or  the  jndge 
thereof  in  vacation,  if  in  the  opinion  of  the 
court  or  judge  qualified  jurors  not  exempt  from 
service  can  not  be  found  in  the  county  in  which 
the  trial  is  to  be  had,  to  cause  jurors  to  be 
summoned  from  another  county  in  the  manner 
provided  by  the  statute,  but  the  statute  pro- 
vides for  no  notice  to  the  accused  of  such  pro- 
posed proceeding,  the  court  or  judge  should 
adopt  such  practice  or  proceeding  as  will  at- 
tain the  ends  of  justice  and  avoid  surprise,  and 
give  the  defendant,  if  accused  of  a  felony,  an 
opportunity  to  be  present  to  defend  his  rights. 
And  in  all  such  cases  it  will  be  assumed  that 
notice  to  the  accused  was  intended  by  the  Leg- 
islature. 

2.  Jury  ^=»7— A  judgment  convicting  of  a  fel- 
ony on  a  verdict  by  a  Jury  drawn  from  an- 
other county  without  notice  to  defendant  will 
be  reversed  for  new  trial. 

Where  one  charged  with  a  felony  has  been 
tried  and  convicted  by  a  jury  drawn  from  an- 
other county  upon  an  order  entered  in  his  ab- 
sence and  without  notice  to  him,  the  judgment 
on  the  verdict  wiU  be  reversed  and  the  prison- 
er awarded  a  new  triaL 
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for  life,  and  he  brings  error.    Beversed,  ver- 
dict set  aside,  and  new  trial  awarded. 

Harold  W.  Hoiiston,  of  Charleston,  Thom- 
as West,  of  Williamson,  and  Charles  J.  Van 
Fleet,  of  Charleston,  for  plaintiff  in  error. 

B.  T.  England,  Atty.  Gen.,  and  R.  A.  Bless- 
ing and  R.  Dennis  Steed,  Asst  Attys.  6en.« 
for  the  State. 


8.  Criminal  law  (d=»ll34(3)— Where  convlotlon 
of  a  felony  is  reversed  for  failure  to  give  de- 
fendant notice  of  the  drawing  of  jury  from 
another  oounty,  the  constitutionally  of  stat- 
■to  anthorlzing  It  not  considered. 
Where  one  charged  vdth  a  felony  has  been 
tried  and  convicted  by  a  jury  so  drawn  from 
another  county,  the  court  will  reverse  the  judg- 
ment on  this  ground  without  consideration  of 
the   constitutionality   of  the   statute,   because 
not  necessary  to  the  relief  sought. 

Error  to  Circuit  Court,  Mingo  County. 

J.  C  McCk>y  was  convicted  of  murder  in 
the  first  degree,  sentenced  to  imprisonment 


MIIaLER,  J.  The  grand  jury  of  Mingo 
county,  on  August  27,  1921,  returned  an  in- 
dictment against  defendant  and  two  others 
for  the  murder  of  one  Staten. 

On  September  9th  following,  by  an  order 
entered  in  term,  the  circuit  court,  in  the  ab- 
sence of  defendant,  upon  the  motion  of  the 
State,  supported  by  the  affidavits  of  the  two 
jury  commissioners  and  the  sheriff  of  the 
county,  filed,  but  not  in  the  record,  certified 
that  it  appeared  to  the  court  and  tliat  the 
court  was  of  opinion  that  qualified  jurors  not 
exempt  from  service  could  not  be  conveni- 
ently found  in  the  county  of  Mingo  for  the 
trial  of  the  case,  and  it  was  thereupon  order- 
ed that  fifty  qualified  jurors,  not  exempt  from 
service,  should  be  drawn  and  summoned  from 
the  county  of  Monroe,  as  required  by  law,  to 
appear  at  the  court  house  of  said  Mingo 
CJoimty  on  the  19th  day  of  September,  1921, 
for  the  purpose  of  the  trial  of  the  case,  and 
the  derk  was  directed  to  certil^  an  attested 
copy  of  thie  order  of  the  circuit  court  of  said 
county  to  the  circuit  court  of  Monroe  County* 
or  the  judge  thereof  in  vacation. 

On  September  20,  1921,  the  defendantn  so 
jointly  Indicted,  being  set  to  the  bar  of  the 
court,  elected  to  be  tried  separately,  and  the 
State  by  the  prosecuting  attorney  elected  to 
try  the  defendant  J.  C.  McCoy  first,  and  an- 
nounced that  the  State  was  ready  for  triaL 

Whereupon  defendant  McCk>y  moved  the 
court  to  set  aside  the  order  of  September 
9th,  and  also  moved  the  court  to  quash  the 
venire  facias  issued  pursuant  to  said  order 
and  to  discharge  the  jurors  summoned  there- 
under and  then  in  attendance  upon  the  court, 
assigning  the  following  grounds: 

First,  that  the  statute,  section  21,  chapter 
116  of  the  Code,  as  amended  by  chapter  69, 
A6ts  1921,  contravenes  section  14,  article  3 
of  the  CJonstitution  of  West  Virginia,  and  the 
sixth  amendment  to  the  Constitution  of  the 
United  States,  and  is  unconstitutional  and 
void ; 

Second,  that  said  order  was  entered  In  his 
absence,  and  without  notice  to  or  knowledge 
by  him,  and  at  a  time  when  the  case  was  not 
on  trial  or  called  for  trial ; 

Tliird,  that  at  the  time  said  order  was 
made  there  were  then  and  still  were  over 
three  thousand  persons  in  said  Mingo  Coimty 
subject  to  and  qualified  for  Jury  service,  and 
residents  of  and  domiciled  in  said  Mingo 
County,  and  that  before  said  order  was  en- 
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tered  no  examination  of  any  kind  bad  been 
made  of  said  persons,  on  tbelr  voir  dire  or 
otherwise,  to  determine  the  necessity  of  call- 
ing Jurors  from  Monroe  Coimty; 

Fourth,  that  said  order  was  not  made  and 
entered  twenty  days  before  the  then  present 
term,  namely  September  5,  1921,  nor  twenty 
days  before  the  term  began,  and  that  the  pro- 
ceeding relating  to  the  drawing  of  the  said 
Jurors  from  Monroe  County  was  not  certified 
as  required  by  law. 

This  motion  of  the  prisoner  was  overruled, 
the  court  reaffirming  its  opinion  that  a  fair 
and  impartial  Jury  could  not  be  obtained  in 
Mingo  County  to  try  the  case ;  and  on  motion 
of  the  prosecuting  attorney,  it  was  further 
ordered  that  all  the  prior  proceedings  and  or- 
ders relating  to  the  summoning  of  the  Ju- 
rors from  Monroe  County  be  spread  upon  the 
record,  to  which  the  defendant  by  counsel 
objected  and  excepted. 

Defendant  thereupon  entered  his  plea  of 
not  guilty,  on  which  issue  was  Joined  by  the 
State ;  and  the  Jury  was  then  impaneled  and 
sworn;  and  the  trial  was  proceeded  with, 
resulting  in  a  verdict  of  murder  in  the  first 
degree,  and  the  Judgment  of  the  court  there- 
on that  defendant  be  imprisoned  in  the  peni- 
tentiary for  the  remainder  of  his  life. 

[1]  The  evidence  was  not  certified  and  is 
not  before  us  for  examination  of  any  of  the 
errors  assigned  relating  thereto.  Nor  can 
the  instructions  to  the  Jury,  given  and  re- 
fused, though  printed  in  the  record,  if  prop- 
erly before  us,  be  considered. 

The  only  questions  we  can  consider  are 
those  presented  by  the  motions  of  the  defend- 
ant pertaining  to  the  summoning  of  the  Jury 
to  try  the  case. 

The  statute  assailed  as  unconstitutional 
and  void,  and  pursuant  to  which  the  Jury 
was  drawn  to  try  the  case,  is  as  follows: 

*'And  in  any  criminal  case  in  any  court,  if,  in 
the  opinion  of  the  court,  or  the  judge  thereof 
in  vacation,  qualified  jurors,  not  exempt  from 
serving,  cannot  be  conveniently  found  in  the 
county  in  which  the  trial  is  to  be,  the  court,  or 
the  judge  thereof  in  vacation,  shall  enter  an 
order  of  record  to  such  effect,  and  may  cause 
so  many  of  such  jurors,  as  may  be  necessary,  to 
be  summoned  from  any  other  county.  In  said 
order  the  court,  or  the  judge  thereof  in  vaca- 
tion, shall  fix  a  day  on  which  such  jurors  shall 
be  required  to  attend,  and  in  such  order  shall 
be  indicated  the  county  from  which  such  ju- 
rors shall  be  drawn,  and  the  number  of  such  ju- 
rors to  be  drawn.  An  attested  copy  of  such  or- 
der shall  be  certified  to  the  circuit  court  of  the 
county  designated,  or  to  the  judge  thereof  in 
vacation,  and  thereupon  such  circuit  court  or 
the  judge  thereof  in  vacation,  shall,  by  order, 
direct  that  a  jury  be  drawn,  in  the  manner  pro- 
vided by  law  for  the  drawing  of  petit  jurors  in 
his  county,  and  proceedings  respecting  the 
drawing  of  such  jurors,  including  the  names  of 
the  jurors  so  drawn,  shall  be  certified  by  the 
derk  of  the  circuit  court  of  the  county  desig- 
mated  to  the  clerk  of  the  court  wherein  the 


trial  is  to  be  had.  Thereupon,  writ  of  venire 
facias  shall  be  issued  by  the  derk  of  the  court 
wherein  the  trial  is  to  be,  directed  to  the  sher- 
iff of  the  county  wherein  such  jucors  have  been 
drawn,  conmianding  him  to  summon  the  jurors 
so  drawn  to  attend  for  jury  service  in  the  coun- 
ty wherein  the  trial  is  to  be  upon  the  day  nam- 
ed in  the  writ.  Said  jurors  shall  attend  for  the 
purpose  of  the  trial,  and  the  jury  shall  be  se- 
lected in  the  manner  provided  by  law.*' 

Section  14,  artide  3  of  the  Constitution, 
relied  on,  is  as  follows: 

"Trials  of  crimes,  and  misdemeanors,  unless 
herein  otherwise  provided,  shall  be  by  a  jury 
of  twdve  men,  public,  without  unreasonable  de- 
lay, and  in  the  county  where  the  alleged  offence 
was  committed,  unless  upon  petition  of  the  ac- 
cused, and  for  good  cause  shown,  it  is  removed 
to  some  other  county." 

If  the  defendant  was  entitled  to  notice  and 
to  be  present  and  heard  on  the  motion  of  the 
prosecuting  attorney  to  summon  a  Jury  from 
another  county,  and  before  any  action  of  the 
court  thereon  pursuant  to  said  statute,  a  ques- 
tion presented  by  the  second  of  his  groimds 
assigned  for  setting  aside  the  order  and 
quashing  the  venire  facias  issued  pursuant 
thereto,  we  need  not  consider  any  of  the  oth- 
er grounds,  for,  if  well  founded,  it  will  be 
sufficient  to  reverse  the  Judgment;  and  the 
questions  presented  by  the  others  may  never 
arise,  for  the  court  may  deny  the  motion  of 
the  prosecutor,  and  may  sustain  defendant's 
objection,  in  which  event  the  constitutional 
questions  relied  on  may  never  arise. 

The  statute  does  not  in  terms  require  no- 
tice to  defendant;  but  in  so  important  and 
vital  a  matter  as  the  cpnstitution  of  the  Jury 
or  the  place  of  trial,  can  it  be  assumed  that 
the  Legislature  intended  that  the  proceedings 
authorized  should  take  place  without  notice 
to  or  in  the  absence  of  one  accused  of  a  fel- 
ony? If  it  had  been  a  motion  by  the  prison- 
er for  a  change  of  venue,  the  State  would 
have  been  entitled  to  a  hearing  and  to  op* 
pose  and  even  defeat  the  prisoner's  motion 
unless  good  cause  was  shown  therefor.  In 
effect  the  summoning  of  a  Jury  from  another 
county  amounts  to  a  change  of  venue,  and  to 
give  the  statute  a  construction  that  would 
deprive  one  accused  of  crime  of  the  right  to 
be  heard  thereon,  would  at  once  condemn  the 
law  as  invalid. 

We  are  not  wanting  in  precedents  in  this 
State  on  the  question  thus  presented.  In 
Dixon  V.  Dixon,  73  W.  Va.  7,  9,  79  S.  B.  1016, 
following  prior  decisions,  it  is  said  to  be 
within  the  power  of  courts,  when  administer- 
ing statutes,  to  adopt  such  practice  or  pro- 
cedure as  will  attain  the  ends  of  Justice, 
avoid  surprise  and  give  the  parties  opportu- 
nity to  answer  charges  seeking  to  impose  lia- 
bility upon  them,  and  furthermore,  that 
where  a  statue  allows  a  Judicial  proceeding 
to  a  man's  prejudice,  though  it  do  not  pro- 
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Tide  for  notice,  it  is  understood  to  intend  it» 
as  no  Judgment  can  be  given  under  it  with- 
out process,  and  process  is  necessary.  So 
also  in  B.  &  O.  Railroad  Go.  v.  P.,  W.  &  Ky. 
Bailroad  Ck>.,  17  W.  Va.  812,  it  was  decided 
tbat  wherever  a  statute  authorizes  a  legal 
proceeding  against  anyone  and  does  not  ex- 
pressly provide  for  notice  to  be  given,  it  is 
Implied  that  an  opportunity  shall  be  offered 
Mm  to  appear  in  defense  of  his  rights  unless 
the  contrary  appear.    In  Oooper  v.  Bennett, 

70  W.  Va.  110,  73  S.  B.  200,  Ann.  Cas.  1913D, 
851,  we  decided  tliat  the  summons  and  pro- 
oeedingB  at  rules  can  not  be  dispensed  with 
by  notice  of  an  intention  to  apply  to  a  court 
of  equity  for  a  final  decree. 

[2]  In  this  State  the  rule  is  firmly  estab- 
lished that  in  felony  cases  nothing  can  be 
done  lawfully  in  the  absence  of  the  prisoner 
affecting  his  rights,  from  the  inception  of  the 
trial  upon  the  indictment  to  the  final  Judg- 
ment inclusive,  and  that  the  record  must 
show  his  presence.  State  v.  Parsons,  39  W. 
Va.  464,  19  S.  B.  876;  State  v.  Grove,  74  W. 
Va.  702,  82  S.  B.  1019.    In  State  v.  Sutter, 

71  W.  Va.  371,  76  S.  B.  811,  43  L.  R.  A.  (N. 
S.)  399,  the  fact  that  the  judge  and  the  at- 
torneys on  both  sides  retired  to  an  adjoining 
room  and  In  the  absence  of  the  prisoner  heard 
a  motion  to  strike  out  the  evidence  of  the 
State,  was,  regarded  such  a  denial  of  the  pris- 
oner's rights  as  to  call  for  a  new  trial,  al- 
though on  discovery  of  his  absence  the  judge 
offered  to  allow  him  to  renew  his  motion, 
which  he  declined  to  do.  In  State  v.  Steven- 
son, 64  W.  Va.  392,  399,  62  S.  B.  688,  19  L.  R. 
A-  (N.  S.)  713,  it  was  held  to  be  error  invading 
the  prisoner's  rights  and  calling  for  reversal, 
for  the  court  in  his  absence  to  call  witnesses 
to  be  advised  as  to  the  character  of  the  of- 
fense as  to  what  judgment  should  be  pro- 
nounced on  the  verdict  returned  by  the  jury 
on  the  trial  before  a  special  judge. 

It  would  not  be  contended  for  a  moment, 
in  the  face  of  our  decisions,  that  the  hearing 
of  a  motion  by  the  accused  for  a  change  of 
venue  could  lawfully  be  conducted  in  his  ab- 
sence.   Such  a  proceeding  would  be  cause  for 
reversal;    and  certainly  where,   as  in  this 
case,  the  motion  to  summon  a  jury  from  an- 
other county  was  by  the  State,  the  proceed- 
ings should  not  be  allowed  to  go  on  in  the 
absence  of  the  prisoner,  whereby  he  might 
be  deprived  of  the  right  to  trial  by  a  jury 
of  his  own  county.    We  can  not  conceive  of 
a  proceeding* more  vital  to  the  constitution- 
al right  of  one  accused  of  crime.    He  has  the 
undoubted  right  to  be  present  in  person  and 
by  counsel  at  every  turn  in  the  case,  and 
nothing  can  be  done  lawfully  in  his  absence. 
In   the  comparatively  recent  case  of  State 
V.  Hoke,  76  W.  Va.  36,  84  S.  B.  1054,  the  rule 
just  stated  was  invoked  by  the  prisoner,  who 
claimed  that  it  had  been  violated  by  the  or- 
der of  the  court  made  several  days  after  con- 


viction and  final  judgment,  permitting  the 
withdrawal  of  certain  books  of  original  en- 
try which  had  been  used  in  evidence,  and  it 
was  properly  decided  that  none  of  defend- 
ant's rights  were  thereby  violated.  But  that 
case  has  no  application  bearing  on  the  case 
at  bar.  The  order  of  the  court  could  have 
worked  no  prejudice  to  the  rights  of  the  ac- 
cused. 

[3]  As  the  error  in  the  proceedings  by 
which  the  jury  was  drawn  from  Monroe 
County  is  sufficient  to  call  for  reversal  of 
the  judgment  and  the  award  of  a  new  trial, 
as  already  stated  it  will  be  unnecessary  to 
consider  the  other  grounds  of  defendant's 
motion,  involving  as  they  do  the  constitu- 
tionality of  the  statute  under  which  the  jury 
was  drawn.  In  such  cases  the  right  of  a  de- 
fendant generally  depends  upon  whether  or 
not  there  is  error  in  the  record  aside  from 
the  constitutional  questions.  Bdgell  v.  Con- 
away,  24  W.  Va.  747,  749.  As  nothing  pre- 
sented here  necessarily  calls  for  a  decision  of 
the  other  questions  presented,  we  adhere  to 
the  general  rule  here  and  everywhere  ob- 
served, that  courts  will  not  pass  upon  such 
questions  except  in  cases  of  necessity.  Bd- 
gell V.  Oonaway,  supra;  Shephard  v.  Wheel- 
ing,. 30  W.  Va.  479,  4  S.  E.  635;  Rutter  A 
Co.  V.  Sullivan,  25  W.  Va.  427;  Peyton  v. 
Holley,  72  W.  Va.  540,  542,  78  S.  B.  666. 

Our  conclusion  is  that  the  judgment  should 
be  reversed,  the  verdict  set  aside,  and  the 
prisoner  be  awarded  a  new  triaL 


(132  Va.  738> 
MOORE  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  VirirlnU. 
March  16,  1922.) 

1.  Intoxicating  iiqoors  ^=9236(5)— Evidence  of 
flndlna  liquor  held  to  sustain  conviction. 

Unexplained  and  nncontradicted  evidence 
that  liquor  was  found  on  defendant's  premises 
held  to  sustain  conviction  for  a  violation  of  the 
Prohibition  Law,  under  section  28. 

2.  Intoxicating  liquors  <$=s>236( 5)— Finding  of 
.  liquor  en  owner's  premises  prima  facie  evi- 
dence of  violation  of  Prohibition  Law,  not- 
withstanding     oooupancy     of     premises     by 
others. 

Under  Prohibition  Law,  §  28,  the  finding  of 
intoxicating  liquor  on  defendant's  premises  is 
prima  fade  evidence  of  the  violation  of  the  .Pro- 
hibition liaw,  notwithstanding  occupancy  of 
premises  by  others. 

Error  to   Corporation   Court   of   Norfolk. 

Edward  Moore  was  convicted  of  violating 
the  Prohibition  Law,  and  he  brings  error. 
Affirmed. 

Tomlin  &  Maupin,  of  Norfolk,  for  plaintiff 
In  error. 
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John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  BazUe, 
Second  Asst.  Atty.  Gen.,  for  the  Common- 
wealtb. 

PRENTIS,  J.  [1]  The  accused  has  been 
found  guilty  of  a  violation  of  the  Prohibition 
Law  (Laws  1918,  c.  388),  and  is  here  assign- 
ing a  single  error;  that  is,  that  the  evidenee 
is  insufficient  to  justify  the  conyiction. 

It  is  not  necessary  to  recite  all  of  the  tes- 
timony, though  there  is  little  conflict  It 
appears  that  two  police  officers  of  the  city 
of  Norfolk  procured  a  search  warrant,  au- 
thorizing a  search  of  the  premises  of  the 
accused  for  intoxicating  liquor.  No  such 
liquor  was  found  in  the  dwelling,  but  in  the 
back  yard,  within  the  curtilage,  they  found 
in  the  garage  about  one  gallon  of  corn  whis- 
ky, and  in  the  tool  box  of  the  automobile  be- 
longing to  the  accused,  then  in  the  garage,  a 
gallon  Jug  about  one-half  full  of  com  whisky. 
As  they  were  about  to  enter  the  garage  with 
the  accused  and  his  wife,  one  of  the  officer's 
attention  was  attracted  by  the  wife,  who  ap- 
peared to  be  making  her  way  to  the  weeds 
growing  near  the  side  of  the  garage,  and  fol- 
lowing her  he  found  there  a  box  containing 
thirteen  half -pint  bottles  and  one  pint  bottle, 
all  filled  with  corn  whisky.  They  also  found 
two  pints  of  corn  whisky  concealed  in  the 
privy  in  the  yard,  and  in  a  chicken  coop  one 
gallon  of  corn  whisky,  and  on  the  premises 
a  bag  partly  full  of  corks  and  empty  pint 
bottles.  These  facts  were  testifled  to  by 
both  of  the  officers.  The  accused  testified 
in  his  own  behalf  and  introduced  no  other 
evidence.  He  denied  all  knowledge  of  the 
whisky,  but  testified  that  the  automobile  was 
his  exclusive  property,  and  that  no  one  else 
had  any  right  to  the  possession  of  the  garage 
or  chicken  coop;  that,  while  he  owned  and 
occupied  the  premises  with  his  wife  and  one 
child,  his  brother-in-law,  a  man  about  40 
years  old,  and  his  half-brother,  about  26 
years  old,  lived  on  the  premises,  renting 
rooms  from  him,  both  of  whom  were  there 
on  the  night  of  the  search. 

By  section  28  of  the  Prohibition  Law  (Acts 
1918,  p.  599),  it  U  provided  that— 

"Whenever  ardent  spirits  shall  be  seized  in 
any  room,  building,  boat,  car  or  other  place, 
searched  under  the  provisions  of  this  act,  the 
finding  of  such  ardent  spirits  *  *  *  in  any 
such  place,  shall  be  prima  facie  evidence  of  the 
unlawful  manufacturing,  selling,  keeping  and 
storing  for  sale,  gift,  or  use,  by  the  person  or 
persons  occupying  such  premises  •  •  •  and 
the  proprietor  or  other. person  in  charge  of  the 
premises  where  such  ardent  spirits  are  found" 
shaU  be  indicted  and  tried  therefor. 

It  is  dear  then,  under  this  statute,  that 
the  unexplained  and  uncontradicted  facts 
which  we  have  recited  fully  justify  the  con- 
viction. 

[2]    The  mere  soggestion  that  some  of  the 


other  occupants  of  the  premises  maj  liaTe 
been  also  guilty  may  be  true,  but  this  does 
not  warrant  the  acquittal  of  the  accused. 
So  to  construe  this  statute  would  be  to 
thwart  its  manifest  design,  to  suppress  the 
the  illicit  traffic  in  ardent  spirits,  would  un- 
der the  evidence  in  this  case  result  in  the 
acquittal  of  all  of  such  occupants  and  there- 
by give  aid  and  comfort  to  all  others  who 
contemptuously  disregard  the  law« 
Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 


(132  Va.  741) 

MOORE  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  16,  1922.) 

1.  IntoxioatinQ  liquors  ^=>236(20)— Evitfenoe 
held  issuiRcient  to  prove  corpus  delicti  Is 
prosecution  for  transporting  liquor. 

In  prosecution  for  unlawfully  transporting 
intoxicating  liquor  in  excess  of  one  quart,  evi- 
dence held  insufficient  to  sustain  conviction  in 
that  it  failed  to  prove  the  corpus  delicti. 

2.  Criminal  law  ^=»535 (2)— Defendant's  ex- 
trajudicial confession  not  alone  sufRcient  to 
establish  oorpus  delicti. 

Even  a  confession  by  the  accused,  which  is  . 
extrajudicial,    that   he   committed   the    offense 
with  which  he  is  charged,  is  not,  alone  and  un- 
corroborated, adequate  proof  to  establish  the 
corpus  delicti. 

Error  to  Circuit  Oourt,  Scott  County. 

Robert  Moore  was  convicted  of  unlawfully 
transporting  Intoxicating  liquor,  and  he 
brings  error.    Reversed. 

The  accused  was  separately  Indicted, 
charged  with  the  offense  of  unlawfully  trans- 
porting ardent  spirits  in  excess  of  one  quart, 
to  wit,  ten  gallons,  in,  on,  and  by  means  of  a 
certain  automobile.  He  was  tried  and  con- 
victed of  this  offense.  The  verdict  of  the 
jury  fixed  as  his  punishment  a  certain  fine 
and  confinement  in  the  county  jail,  and  the 
Judgment  under  review  was  entered  accord- 
ingly. 

The  testimony  for  the  commonwealth,  so 
far  as  material,  was  to  the  following  effect: 

A  county  policeman,  having  received  Infor- 
mation that  "a  car  was  coming  up  the  "pike,** 
deputized  a  number  of  men  to  assist  him  In 
holding  it  up  and  searching  it  for  liquor,  but 
had  no  warrant  authorizing  him  to  do  so. 
They  subsequently  saw  an  automobile  com- 
ing along  the  public  road,  with  two  men  in 
it,  the  driver,  named  Wilson,  and  the  ac- 
cused. Whereupon  the  policeman  hailed  the 
occupants  of  the  car,  commanding  them  to 
"surrender,''  get  out,  and  let  him  search  the 
car.    Wilson  asked  the  i>oliceman  if  he  had 
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a  warrant  to  seardi  the  car.  The  policeman 
replied  that  he  did  not,  tmt  said:  "We  have 
yon  surrounded;  surrender  and  I  will  treat 
you  nice."  Wilson  said,  •*No."  The  police- 
man said:  "I  will  treat  you  nice.  Get  out 
and  let  me  search  the  car."  Wilson  said: 
"That  may  be  nice  for  you,  but  it  will  be 
hell  for  us.''  The  policeman  then  stepped  up 
to  the  car  and  saw  that  both  men  in  the  car 
had  pistols.  Wilson  got  his  pistol  from  his 
side;  and  when  he  pulled  it  from  under  his 
coat  the  policeman  caught  hold  of  his  wrist. 
Thereupon  Wilson  said:  "I  would  rather 
have  my  brains  shot  out  than  my  mother 
know  this."  The  accused  had  a  pistol  in  his 
hand.  Wilson  told  the  policeman  not  to  en- 
ter the  car.  The  policeman  again  asked  to 
be  allowed  to  search  the  car.  Wilson  then 
turned  towards  the  accused  and  said:  '*What 
about  it,  old  man?"  And  the  accused  said: 
"Hell,  no.**  The  officers  held  up  the  car  for 
nearly  an  hour.  The  curtains  were  up.  The 
policeman  and  two  of  his  deputies  testified 
that  they  saw  "two  kegs  and  what  looked 
like  another  keg  in  the  car."  The  policemau 
testified  that  when  he  stepped  up  to  the  car 
he  "smelt  liquor;  it  smelled  like  com  whis- 
ky." Two  of  the  deputies  testified  that  they 
"smelled  liquor  in  the  automobile,'*  and  one 
of  these  said  that  it  "smelled  like  good  liq- 
uor." The  testimony  does  not  show  that  the 
accused  said  anything  except  his  reply  above 
stated  to  the  question  of  Wilson  addressed  to 
him  above  mentioned.  After  the  parley  and 
the  refusal  of  Wilson  and  the  accused  to  let 
the  car  be  searched  without  a  search  war- 
rant, the  car  was  allowed  to  proceed  on 
its  way. 

The  accused,  testifying  in  his  own  defense, 
stated  that  he  was  not  the  owner  of  the 
car;  that  Wilson  was  the  owner  of  it;  that 
he  (the  accused)  was  "only  a  passenger  in  it" ; 
that  there  were  no  kegs  in  the  car  or  liquor 
in  it  that  he  knew  of;  that  he  did  not  know 
any  of  the  parties  who  held  them  up;  that 
be  thought  there  were  nine  of  the  men  en- 
gaged in  the  hold  up,  with  four  shotguns  and 
five  pistols;  that — 

TTbey  were  strangers,  and  we  did  not  know 
what  they  meant.  We  asked  them  if  they  had 
any  authority,  and  they  said  they  did  not.  They 
wanted  to  search  the  automobile,  bo  they  said, 
and  Mr.  Wilson  told  them  that  if  they  had  a 
warrant  they  could;  but  if  they  did  not  have  a 
warrant  they  could  not  I  had  a  little  bit  of 
money  on  me,  and  Mr.  Wilson  said  he  had  a  lit- 
tle too.  There  was  considerable  talking  and 
some  wrangling,  but  finally  we  were  permitted 
to  go  on." 

On   cross-examination   he  further  stated: 

"  •  •  •  I  did  not  know  what  they  meant 
I  miderstood  them  to  say  they  wanted  to  search 
the  car,  but  they  were  strangers  and  armed, 
and  I  did  not  know  their  purpose.  I  was  just 
a  passenger  in  the  car;   got  in  at  Castlewood. 


It  was  my  business  where  I  had  been  and  what 
I  was  doing.' 


M 


Several  witnesses  for  the  defense  who  had 
as  good  opportunities  to  see  the  kegs  in  thi^ 
car  as  the  accused  had,  so  far  as  disclosed 
by  the  evidence,  testified  that  they  did  not 
see  any  kegs  in  the  car. 

In  the  brief  of  the  Attorney  General  and 
his  two  assistants  this  is  said: 

"  ♦ .  ♦  ♦  While  we  will  not  confess  error, 
we  frankly  admit  that  there  is  doubt  in  our 
minds  whether  the  evidence  substantiates  the 
charge  of  transporting  whisky." 

W.  S.  Cox,  of  Gate  City,  for  plaintiff  in 
error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SIMS,  J.  (after  stating  the  facts  as  above). 
In  our  view  of  the  case  it  will  be  necessary 
for  us  to  consider  only  one  of  the  questions 
raised  by  the  assignments  of  error,  and  that 
is  this: 

[1]  1«  Was  there  any  evidence  before  the 
Jury  to  prove  the  corpus  delicti? 

This  question  must  be  answered  In  the 
negative. 

That  ardent  spirits,  in  quantity  exceeding 
one  quart,  was  being  transported  by  some 
one  at  the  time  in  question,  was  the  allega- 
tion of  the  indictment,  and  hence  was  the 
corpus  delicti  In  the  case  In  judgment  There 
was  absolutely  no  evidence  of  any  probative 
value  before  the  Jury  on  this  subject  Even 
if  we  could  consider  that  the  testimony  as 
to  the  kegs  and  the  smelling  of  whislcy  or 
liquor  by  the  witnesses  for  the  conunonwealth 
warranted  the  Jury  in  finding  the  fact  that 
ardent  spirits  were  in  the  automobile  at  the 
time,  such  evidence  falls  far  short  of  the 
character  of  evidence  essential  to  establish 
beyond  a  reasonable  doubt  that  the  quantity 
of  the  liquor  exceeded  a  quart.  And  having 
given  the  utmost  effect  which  can  be  prop- 
erly given  to  the  consideration  that  the  Jury 
may  have  believed  that  the  acctised  swore 
falsely  in  his  testimony  In  his  own  defense, 
still  no  inference  which  the  jury  might 
have  been  warranted  in  drawing  for  that  rea- 
son could  supply  that  character  of  proof  of 
the  corpus  delicti  which  the  law  requires  in 
all  criminal  cases. 

[2]  Even  a  confession  by  the  accused, 
which  is  extrajudicial,  that  he  committed  the 
offense  with  which  he  is  diarged,  is  not,  alone 
and  uncorroborated,  adequate  proof  to  estab- 
lish the  corpus  delicti. 

The  case  must  therefore  be 

Reversed. 

This  case  was  argued  before  Indfs  WEST 
took  his  seat  on  the  court 
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CHRISTIAN  V.  COMMONWEALTH. 

(Supreme   Court   of  Appeals  of  Virginia. 
March  80, 1922.) 

I.  Indlotment  and  information  ^=:»75(l)— 
Omission  of  oommas  not  demurrable  defeot. 
Demurrer  to  indictment  under  Prohibition 
Act,  §  7,  because  a  comma  was  omitted  after 
accused's  name,  as  well  as  after  the  word  "in- 
dictment," was  properly  overruled. 


2.  Intoxicating  liquors  ^=>t34  —  Liquid  need 
not  eontain  alcohol  to  be  "ardent  spirits^' 
within  Prohibition  Act. 

Under  Prohibition  Act,  §§  1,  49,  58,  liquids, 
mixtures,  and  preparations  which  will  produce 
intoxication,  as  defined  in  the  act,  are  "ardent 
spirits"  condemned  by  the  act  whether  or  not 
they  contain  alcohol. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ardent 
Spirito.] 

Error  to  Circuit  Court,  Mathews  County. 

Julian  T.  Christian  was  convicted  of  vio- 
lating the  prohibition  act»  and  brings  error. 
Affirmed. 

C.  S.  Smith,  Jr.,  of  Gloucester,  for  plain- 
tiff in  error. 

John  R.  Saunders,  Atty.  Gen.,  X  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

PRENTIS,  J.  13ie  accused  has  been  found 
guilty  of  unlawfully  selling  intoxicating  liq- 
uors under  the  prohibition  act  (Acts  1918,  p. 
578),  and  is  here  assigning  error. 

[1]  Among  the  errors  assigned  is  that  the 
court  erred  in  overruling  the  demurrer  to  the 
indictment,  which  is  in  the  form  authorized 
by  section  7  of  the  act,  and  the  grounds  as- 
.signed  for  the  demurrer  are  that  a  comma  is 
omitted  after  the  defendant's  name,  as  well 
as  after  the  word  "indictment" 

"If  reasons  were  as  plenty  as  blackber- 
ries," it  would  be  unnecessary  to  give  one 
to  sustain  this  ruling  of  the  trial  court, 
which  is  so  obviously  correct 

The  accused  was  the*  proprietor  of  a  store 
at  Mathews  C.  H.,  and  sold  to  his  customers 
a  beverage  which  the  evidence  of  the  com- 
monwealth sufficiently  shows  produced  intox- 
ication in  those  who  drank  it,  though  there 
is  also  evidence  that  the  effect  resembled  the 
effect  produced  by  narcotics  instead  of  by 
alcohol.  The  name  chosen  for  the  concoction, 
"highball,"  is  certainly  suggestive  of  alcohol. 

[2]  The  other  errors  assigned  are  one  in 
substance,  and  require  a  construction  of  cer- 
tain sections  of  the  act.  Section  1  reads 
thus: 

"The  words  ardent  spirits,  as  used  in  this 
act,  shaU  be  construed  to  embrace  alcohol, 
brandy,  whisky,  rum,  gin,  wine,  porter,  ale,  tection  of  the  state,  for  the  protection  of  the 
beer,  all  malt  liquors,  all  malt  beverages,  ab-  public  health,  peace  and  morals,  and  the  pre- 
sinthe  and  all  compounds  or  mixtures  of  any  I  vention  of  the  sale  and  use  of  ardent  spirits, 

^?»For  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


of  them;  all  compounds  or  mixtures  of  any  ot 
them  with  any  vegetable  or  other  substance; 
alcoholic  bitters,  bitters  containing  alcohol; 
also  all  liquids,  mixtures  or  preparations, 
whether  patented  or  otherwise,  which  wUl  pro- 
duce intoxication,  fruits  preserved  in  ardent 
spirits,  and  all  beverages  containing  more  than 
one-half  of  one  per  centum  of  alcohol  by  vol- 
ume, except  as  herein  provided." 

The  beverage  was  not  analyzed,  and  the 
accused  contends  in  support  of  bis  motion 
for  ft  new  trial  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence, and  of  his  assignments  of  error  as  to 
the  Instructions  given  and  refused,  that  un- 
der the  act  it  is  essential  for  the  common- 
wealth to  prove  that  the  beverage  sold  con- 
tained alcohol.  That  the  words  "ardent 
spirits"  as  usually  construed  designate  a 
liquid  containing  alcohol  cannot  be  doubted, 
so  that  the  question  presented  by  this  record 
is  whether  or  not  the  mixture  which  was 
sold  by  the  accused  is  a  beverage  condemned 
by  the  act  and  is  ardent  spirits,  the  sale  of 
which  is  thereby  prohibited. 

It  is  clear,  however,  from  section  1  that 
the  usual  construction  of  the  words  "ar- 
dent spirits"  cannot  be  adopted,  because  the 
act  itself  construes  these  words;  and, 
among  the  beverages  defined  by  the  statute 
as  ardent  spirits,  which  definition  is  sepa- 
rated by  a  semicolon  ftom  the  preceding 
words  of  the  section,  whidi  refer  altogether 
to  those  beverages  which  contain  alcohol,  are 
beverages  thus  defined,  "also  all  liquids, 
mixtures  or  preparations,  whether  patented 
or  otherwise,  which  will  produce  intoxica- 
tion." So  that  if  a  beverage  will  produce  in- 
toxication, its  sale  is  prohibited.  Then  the 
act  also,  in  section  49  defines  "intoxication** 
thus: 

"Any  person  who  has  drunk  enough  ardent 
spirits  to  80  affect  his  manner,  disposition, 
speech,  muscular  movements,  general  appear- 
ance or  behavior,  as  to  be  apparent  to  observa- 
tion, shall  be  deemed  for  the  purposes  of  this 
act,  to  be  intoxicated.    ♦    •    •" 

For  the  purposes  of  the  act  then  both  ar- 
dent spirits  and  intoxication  are  defined.  It 
seems  to  us  that  a  mere  recital  of  these  pro- 
visions is  sufficient  to  demonstrate  that  the 
General  Assembly  intended  to  enlarge  the 
meaning  of  these  words,  as  applied  to  prose- 
cutions under  the  act  It  therefore  follows 
that  liquids,  mixtures,  and  preparations 
which  will  produce  intoxication,  as  defined 
in  the  act,  are  clearly  condemned  whether 
they  contain  alcohol  or  not.  We  are  con- 
firmed in  this  view  by  section  58»  which 
reads  thus: 

'This  entire  act  shall  be  deemed  an  exercise 
of  the  police  power  of  the  state  for  the  pro- 
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and  an  of  its  proTisions  shall  be  liberally  con- 
strued to  effect  these  objects." 

It  is  as  clearly  within  the  police  power  of 
the  state  to  prohibit  the  sale  of  other  bever- 
ages which  produce  intoxication  and  thus  af- 
fect the  pnblic  health,  peace  and  morals  as  it 
Is  to  prohibit  the  sale  of  alcoholic  beverages 
which  also  produce  disastrous  results  when 
used  to  excess.  The  decisive  question  here 
presented  is  whether  or  not  the  General  As- 
sembly has  thus  condemned  beverages  which 
produce  Intoxication,  although  they  may  not 
contain  alcohoL  CJonstruing  the  words  of 
these  statutes  according  to  their  clear  and 
generally  accepted  meaning,  it  seems  to  us 
perfectly  apparent,  under  the  evidence  in 
this  case,  that  the  liquid  mixture  which  the 
accused  sold  to  his  customers  produced  in- 
toxication, and  hence  is  within  the  conden- 
sation of  the  act.  It  is  not  perfectly  clear 
that  it  contained  alcohol.  It  is  thus  de- 
scribed: The  accused  bought  on  an  average 
of  once  a  month  five-gallon  cans  of  a  liquid 
marked  "turpentina"  This  liquid  was  dis- 
pensed either  with  a  soft  drink  known  to  the 
trade  aa  ''Green  River/'  or  with  another 
known  as  Tepsi-Oola."  The  other  mixture 
labeled  "turpentine"  was  poured  into  an  or- 
dinary glass  to  about  the  depth  of  an  inch, 
and  then  the  glass  was  filled  with  "Green 
Biver*'  or  "Pepsi-Cola,"  and  the  resulting 
concoction  was  sold  at  25  cents  a  glass.  The 
medical  testimony  is  that  turpentine  con- 
tains no  alcohol,  and  that,  if  poured  an  inch 
4leep  in  an  ordinary  glass  and  used  as  a  bev- 
erage, it  would  probably  poison  or  kill  the 
person  who  drank  it;  and  that  no  respon- 
sible drug  house  in  the  United  States  would 
sell  narcotics  in  five-gallon  cans.  So  that  we 
conclude  that  the  designation  "turpentine" 
was  chosen  for  purposes  of  deception,  and  the 
record  leaves  us  ignorant  as  to  Just  what  it 
wa&  According  to  the  witnesses,  it  produced 
intoxication  as  defined  by  the  act,  and  we 
find  no  error  in  the  procedura 

Affirmed. 


(132  Va.  508) 

BOWEN  V.  COMMONWEALTH. 

(Supreme   Court  of  Appeals  of  Virginia. 
March  16,  1922.) 

1.  Jury  ^==>82(2)— Misdemeanant  may  waive 
irregularities  In  organization  and  oonstltutlon 
of  Jury. 

Though  the  guaranty  (Const.  1902,  |  8)  of 
the  right  to  a  jury  trial  applies  to  misdemean- 
ors as  well  as  felonies,  one  tried  for  a  misde- 
meanor may  waive  all  irregularities  ia  the 
organization  and  constitation  of  the  jury. 

2.  Criminal  law  ^=:>895— Aooused  nay  waive 
anything  exeept  jnrlsdiotlon. 

Accused  may  waive  any  matter  not  relating 
to  the  court's  jurisdiction. 


3.  Jury  ^=s>29 (5)— Irregularity  In  trial  of  mis- 
demeanant before  Jury  of  seven  waived  by 
failure  to  oibjeot;  "Impaneled.'' 

Under  Code  1919,  §  4895,  declaring  that 
no  irregularity  in  impaneling  jurors  shall  be 
cause  for  setting  aside  a  verdict  unless  objec- 
tion was  made  before  the  jury  was  sworn,  any 
irregularity  in  trying  a  misdemeanor  case  be- 
fore a  jury  of  seven,  instead  of  ^yq,  as  required 
by  section  4927,  was  waived,  where  defendant 
made  no  objection  and  challenged  none  of  the 
jurors;  a  jury  being  "impaoeled"  when  ready 
to  try  the  case  (quoting  Words  and  Phrases, 
First  Series,  Impanel). 

Ehror  to  Corporation  Court  of  Buena  Vista. 

W.  R.  Bowen  was  convicted  of  petit  lar- 
ceny, and  he  brings  error.    Affirmed. 

John  Dabney  Smith*  of  Buena  Vista,  for 
plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazlle, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

KELLY,  P.  The  defendant,  W.  B.  Bowen, 
was  arrested  and  tried  by  the  mayor  of  the 
dty  of  Buena  Vista  upon  a  warrant  charg- 
ing him  with  the  larceny  of  certain  brass 
pipes,  valves,  and  other  brass  articles,  of 
the  value  of  $35,  and  was  sentenced  to  serve 
a  term  of  six  months  on  the  state  convict 
road  force.  From  that  sentence  he  appealed 
to  the  corporation  court,  where  he  was  tried 
by  a  Jury,  found  guilty,  and  again  sentenced 
to  six  months'  imprisonment. 

The  sole  ground  on  which  we  are  asked  to 
reverse  the  judgment  is  that  the  defendant 
was  tried  by  a  jury  of  seven,  instead  of  five, 
the  latter  being  the  number  provided  for  in 
such  a  case  by  section  4927  of  the  Code. 

The  record  shows  that  the  court  impaneled 
a  jury  of  seven  men,  "Who,  being  elected, 
tried  and  sworn  to  well  and  truly  say,  and  a 
true  verdict  render,  between  the  common- 
wealth and  the  accused  according  to  law 
and  the  evidence."  returned  the  verdict  above 
indicated,  and  that  the  defendant  moved  the 
court  to  set  the  same  asdde  as  contrary  to 
the  law  and  the  evidence,  which  motion  the 
court  overruled.  No  grounds  whatever  for 
the  motion  were  stated.  No  exceptions  of 
any  kind  were  noted  at  the  trlaL  There  was 
no  challenge  as  to  any  Individual  juror  or  as 
to  the  jury  as  a  whole.  The  evidence  wad 
not  certified,  and  the  foregoing  recital  con- 
tains the  substance  of  the  oitire  record  be- 
fore us. 

Section  8  of  the  Virginia  Constitution,  so 
far  as  material  here,  provides  as  follows: 

"That  in  all  criminal  prosecutions  a  man 
hath  a  right  to  *  *  *  a  speedy  trial  by  an 
impartial  jury  of  his  vicinage,  without  whose 
unanimous  consent  he  cannot  be  found  guilty; 
provided,  however,  that  ♦  •  ♦  in  a  prosecu- 
tion for  an  offense  not  punishable  by  death,  or 
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confinement  in  the  penitentiary,  upon  a  plea 
of  not  guilty,  with  the  consent  of  the  accused, 
giTcn  in  person,  and  of  the  attorney  for  the 
commonwealth,  both  entered  of  record,  the 
court,  in  its  discretion,  may  hear  and  deter- 
mine the  case,  without  the  intervention  of  a 
jury;  and,  that  the  Qeneral  Assembly  may  pro- 
vide for  the  trial  of  offenses  not  punishable  by 
death  or  confinement  in  the  penitentiary,  by  a 
justice  of  the  peace,  without  a  jury,  preserving 
in  all  such  cases,  the  right  of  the  accused  to  an 
appeal  to  and  trial  by  jury  in  the  circuit  or 
corporation  court;  and  may  also  provide  for 
juries  consisting  of  less  than  twelve,  but  not 
less  than  five,  for  the  trial  of  offenses  not 
punishable  by  death,  or  confinement  in  the 
penitentiary,  and  may  classify  such  cases,  and 
prescribe  the  number  of  jurors  for  each  class.*' 

Section  4927  of  the  Code  of  1919  provides, 
among  other  things,  that — 

''Seven  jurors  shall  constitute  a  panel  in 
the  trial  of  misdemeanors,  but  the  jury  there- 
for shall  be  composed  of  t^%.** 

Section  4895  of  the  Ck)de  provides  that— 

"No  irregularity  in  any  writ  of  venire  fadas, 
or  in  the  drawing,  summoning,  returning,  or 
impaneling  of  jurors  *  *  *  shall  be  cause 
•  *  *  for  setting  aside  a  verdict  or  granting 
a  now  trial,  imless  objection  thereto  specifical- 
ly pointed  out,  was  made  before  the  jury  was 
sworn,  and  unless  it  appears  that  such  irregu- 
larity, or  error,  •  •^  •  was  intentional  or 
such  as  to  probably  cause  injustice  to  the 
Commonwealth  or  to  the  accused." 

In  Brown  v.  Epps,  91  Va.  726,  21  S.  E.  119, 
27  L.  B.  A.  676,  this  court,  overruling  Miller 
y.  Gommonwealth,  88  Va.  618,  14  S.  E.  161, 
342,  979,  15  L.  B.  A.  441,  questioned  whether 
the  constttntional  right  to  a  jury  trial  was 
intended  to  apply  to  misdemeanors,  but,  leav- 
ing that  question  open,  expressly  decided 
that  article  1,  |  10,  of  the  Virginia  Consti- 
tution (Bill  of  Rights),  adopted  in  1869,  de- 
claring, like  section  8  of  the  present  Consti- 
tution, "that  a  man  hath  a  right  to  a  speedy 
trial  by  on  impartial  jury,*'  means  that  the 
accused  has  a  legal  claim  to  a  jury  trial — 
that  such  is  his  privilege — ^but  that  the  pres- 
ence of  a  jury  in  a  criminal  trial  is  not  there- 
by made  essential  to  the  jurisdiction  of  the 
court,  and  that  the  right  or  privilege  thus 
conferred  may  be  waived.  Distinguishing 
the  above-cited  section  of  the  Virginia  Bill 
of  Rights  from  article  3,  §  2,  clause  3  of  the 
United  States  Constitution,  and  from  the 
Sixth  Amendment  thereto,  Judge  Keith,  In 
Brown  v.  S^ps,  supra,  said: 

"The  language  of  our  Bill  of  Bights  differs 
from  each  and  both  of  these  provisions.  It 
does  not  declare  that  'the  trial  of  all  crimes 
shall  be  by  jury';  it  does  not  declare  that 
'the  accused  shall  enjoy  the  right  to  a  trial  by 
an  impartial  jury,'  but  its  language  is  'that  a 
man  hath  a  right  to  a  speedy  trial  by  an  im- 
partial jury'  that  is,  he  has  a  legal  daim  to  a 
trial  by  a  jury.  A  trial  by  a  jury  is  his  privi- 
lege. The  existence  of  the  presence  of  a  jury 
is   not    made    a   jurisdictional    fact,    without 


which  a  court  is  not  duly  organized  for  the 
trial  of  criminals,  as  is  the  case  in  all  courts  of 
the  United  States." 

Both  in  Miller  t.  Commonwealth,  supra, 
and  Brown  v.  BppSf  supra,  -it  was  hkeld  that 
the  General  Assembly  could  validly  provide 
for  waiver  of  a  jury  trial  by  the  accused  in  a 
misdemeanor  case. 

In  Schick  V.  United  States,  195  U.  S.  65, 
72,  24  Sup.  Ct  826,  828,  49  h.  Ed.  99,  103 
(1  Ann.  Cas.  585)  Mr.  Justice  Brewer,  de- 
livering the  opinion  of  the  court  said: 

"Where  there  is  no  constitutional  or  statu- 
tory mandate,  and  no  public  policy  prohibiting, 
an  accused  may  waive  any  privilege  which  he 
is  given  the  right  to  enjoy.  Authorities  in 
the  state  courts  are  in  harmony  with  this 
thought.  In  Com.  v.  Dailey,  12  Cush.  80,  the 
defendant  in  a  misdemeanor  case  waived  bis 
right  to  a  full  panel  and  consented  to  be  tried 
by  eleven  jurors,  and  this  action  was  sus- 
tained by  the  Supreme  Court  of  Massachusetts. 
Chief  Justice  Shaw  delivering  the  opinion  of 
the  court,  said  (page  83) :  'He  may  waive  any 
matter  of  form  or  substance,  excepting  only 
what  may  relate  to  the  jurisdiction  of  the 
court.'  The  same  doctrine  was  laid  down  in 
Murphy  v.  Commonwealth,  1  Met.  (Ey.)  365; 
Tyra  v.  Commonwealth,  2  Met  (Ky.)  1;  and 
in  State  v.  Kaufman,  51  Iowa,  578,  33  Am.  Rep. 
148,  2  N.  W.  275.  In  Connelly  v.  State,  60 
Ala.  89,  81  Am.  Rep.  84,  a  statute  authorising 
the  waiver  of  a  jury  was  sustained.  The  same, 
rule  was  made  in  State  v.  Worden,  46  Conn. 
349,  33  Am.  Rep.  27,  which  was  a  case  of 
felony.  See,  also.  People  v.  Rathbun,  21  Wend, 
609,  542»'* 

In  the  note  found  in  9  Ann.  Oto.  263,  cit- 
ing numerous  cases,  it  is  said: 

"In  jurisdictions  wherefu  it  is  held  that  a 
jury  may  be  waived  by  the  accused,  •  •  • 
such  waiver  may  be  by  a  failure  on  the  part 
of  the  accused  to  demand  a  jury." 

We  have  referred  to  the  foregoing  aut3ior> 
ities,  not  because  we  have  regarded  them,  so 
far  as  they  relate  to  the  waiver  of  a  lury 
trial,  as  being  directly  in  point  here,  bat  to 
show  how  far  the  courts  generally  have  gone 
in  recognizing  the  power  of  a  defendant  to 
make,  and  tiie  power  of  tiie  trial  court  to 
enforce,  the  waiver  of  a  right  or  privilege 
on  the  part  of  the  accused,  when  the  enjoy- 
ment of  such  right  or  privilege  is  not  a  fact 
essential  to  the  ooart's  jurisdiction. 

[1]  It  is  unquestionably  true  that  under 
section  8  of  the  present  Constitution  in  Vir- 
ginia there  can  no  longer  be  any  doubt  that 
tbo  guaranty  of  the  right  to  a  jury  trial  ap- 
plies to  misdemeanors  as  well  as  to  felonies ; 
and  it  may  plausibly  be  argued  that  the  pres- 
ence of  a  jury  in  any  criminal  trial  in  a 
court  of  record  is  now,  by  reason  of  the  terms 
of  that  section,  essential  to  the  JurisdlctioxL, 
unless  waived  in  the  precise  manner  there- 
in prescribed.  Whether  such  an  argument 
be  sound,  especially  where,  as  here^  the  case 
does  not  originate  in  a  court  of  record,  tat 
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Is  first  tried  by  a  magistrate  or  police  Jus- 
tice, we  need  not  decide,  because  that  quesr 
tion  is  not  before  ns.  But  there  is  certainly 
nothing  In  the  constitutional  provision  under 
consideration  to  warraht  the  view  that  a  per- 
son on  trial  for  a  misdemeanor  may  not 
waive  all  Irregularities  as  to  the  manner  in 
which  the  jury  Is  organlssed  and  constituted, 
especially  where  such  waiver  is  provided  for 
by  statute. 

[2]  Thei  reasoning  of  the  above  authorities, 
and  the  common-sense  view  of  the  question, 
would  seem  to  lead  inevitably  to  this  con- 
clusion. The  proposition  asserted  by  Chief 
Justice  Shaw  quoted  by  Mr.  Justice  Brewer 
in  the  Schick  Case,  supra,  that  the  accused 
"may  waive  any  matter  of  form  or  substance, 
excepting  only  what  may  relate  to  the  juris- 
diction of  the  court,"  is  undoubtedly  a  sensi- 
ble and  sound  proposition,  supported  by  the 
great  weight  of  authority. 

[3]  The  waiver  of  precisely  such  an  irregu- 
larity as  the  defendant  here  complains  of  is 
provided  for  by  section  4S95  of  tlie  Code, 
which  expressly  declares  that — 
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•No  irregularity  in  ♦  •  ♦  impaneling  of 
jurors  •  •  •  shall  be  cause  *  •  *  tot 
setting  aside  a  verdict  or  granting  a  new  'trial, 
unless  objection  thereto  specifically  pointed 
out,  was  made  before  the  jury  was  sworn; 
and  unless  it  appears  that  such  irregularity 
•  •  •  was  intentional  or  such  as  to  probably 
cause  injustice  to  the  commonwealth  or  to  the 
afiCDsed.** 

A  jury  is  •'impaneled'*  in  a  legal  sense — 
certainly  in  one  of  the  senses  in  which  that 
term  is  correctly  used  In  American  practice — 
when  it  is  ready  to  try  the  case.  Whart  Cr. 
Law,  {  580;  1  Rapalje  &  Lawrence,  Law 
Diet.  627;  4  Words  &  Phrases,  First  Series, 
p.  3417;  State  v.  Ostrander,  18  Iowa,  446; 
State  V.  Hurst,  123  Mo.  App.  89,  99  S.  W. 
820.  The  Irregularity  in  impaneling  the  jury 
in  this  case  was  not  objected  to  either  specif- 
ically or  in  any  way,  and  there  is  nothing  to 
indicate  the  slightest  Injustice  or  prejudice 
to  the  prisoner.    He  was  tried  by  a  jury  of 


seven  instead  of  five,  but,  so  far  as  the  rec- 
ord shows,  the  seven  were  all  free  from  ex* 
ception,  and,  in  view  of  this  fact,  it  would 
seem  that,  instead  of  having  been  prejudiced 
by  a  larger  number  of  jurors  than  tiie  law 
required,  he  was  presumably  given  an  advan- 
tage by  the  larger  number.  At  conmion  law 
the  right  to  a  jury  trial  meant  the  right  to  be 
tried  by  a  jury  of  twelve,  and,  when  the  Vir- 
ginia Constitution  reduced  the  number  from 
twelve  to  five,  the  provision  was  not  an  en- 
largement, but  a  restriction,  of  the  common- 
law  right.  It  is  fair  to  say,  therefore,  that 
instead  of  getting  less  the  defendant  got 
more  than  he  was  entitled  to  when  he  was 
tried  by  a  jury  of  seven  qualified  and  impar- 
tial jurors. 

In  McCue  v.  Conunonwealth,  103  Va.  870, 
1006,  49  S.  B.  623,  Judge  Keith,  in  an  opinion 
refusing  a  writ  of  error  to  a  sentence  of 
death,  quoted  with  approval  the  following 
from  McKinney  v.  People,  2  Oilman  (111.) 
540,  43  Am.. Dec.  66: 

"A  prisoner  on  trial,  under  our  laws,  has 
no  right  to  stand  by  and  suffer  irregular  pro- 
ceedings to  take  place,  and  then  ask  to  have 
the  proceedings  reversed  on  error,  on  account 
of  such  irregularities.  The  law,  by  furnishing 
him  with  counsel  to  defend  him,  has  placed  him 
on  the  same  platform  with  all  other  defend- 
ants, and  if  he  neglect  in  proper  time  to  insist 
on  his  rights,  he  waives  them.*' 

To  award  a  new  trial  to  this  defendant, 
who  brings  tQ  us  a  slseleton  record  showing 
no  irregularity  in  his  conviction  save  the  fact 
that  he  was  tried  by  seven  jurors  instead  of 
five  would  be  stretching  the  constitutional 
and  statutory  guaranties  upcm  which  he  re- 
lies to  an  unreasonable  exteut,  and  would  be 
little,  if  any,  flihort  of  trifling  with  justice. 

No  error  is  shown  in  the  record,  and  the 
judgment  complained  of  Is  affirmed. 

Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 
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MATHIAS  V.  HOLLAND  et  al. 

(Supreme   Court  of  Appeals   of  Virginia. 
March  16, 1922.) 

1.  Waters  and  water  courses  ^=9 1 77 (I)— Equi- 
ty may  enjoin  Interference  with  drainage 
dKtclies. 

Equity  has  Jurisdiction  to  entertain  snits 
to  enjoin  interference  with  drainage  ditches. 

2.  Injunction  ^=s»37— If  right  dear  or  admit- 
ted, no  Judgment  at  law  necessary. 

On  application  for  a  permanent  injunction, 
if  plaintiff's  right  Is  admitted,  or,  if  not  admit- 
ted, yet  on  the  evidence  the  court  is  of  opinion 
that  there  is  no  substantial  dispute,  but  that 
plaintiff's  right  is  dear,  the  injunction  will  is- 
sue without  a  preceding  judgment  at  law. 

3.  Injunction  ^=»37— Plaintiff  must  establish 
right  at  law  before  Injunction  will  be  grant- 
ed if  substantial  dispute. 

When,  on  an  application  for  an  injunction, 
there  is  a  substantial  dispute  between  the 
parties,  and  they  have  not  submitted  to  have 
it  decided  by  equity  proceedings,  the  .equity 
court  will  generally  require  plaintiff  to  estab- 
lish his  right  at  law  before  granting  an  in- 
junction. 

4.  injunction  ^=:»37— Plaintiff  held  required  to 
establish  right  at  law  before  enjoining  In- 
terference with  drainage  ditch. 

Where,  in  a  suit  to  restrain  defendant  from 
interfering  with  a  drainage  ditch  by  install- 
ing certain  pipes  and  sewers  alleged  to  be  too 
small  to  carry  off  the  water,  and  there  was 
a  dispute  as  to  whether  the  long-continued  use 
of  the  ditch  before  the  drains  were  put  in  was 
adverse  or  permissive,  whether  or  not  a  portion 
of  the  drain  had  been  in  its  present  condition 
for  more  than  16  years,  so  that  plaintiff  might 
be  charged  with  acquiescence,  and  whether  or 
not  the  proximate  cause  of  the  injuries  was  the 
recent  Aversion  of  a  considerable  quantity  of 
water  from  other  lands  which  did  not  for- 
merly flow  through  the  drain,  there  was  such  a 
substantial  dispute  between  the  parties  as  to 
require  plaintiff  to  establish  his  right  at  law, 
before  granting  'a  permanent  mandatory  in- 
junction. 

5.  Waters  and  water  courses  ^=s»l79( I)— Re- 
maindermen occupying  as  tenants  held  entitled 
to  enjoin  Interference  with  drain. 

Where  remaindermen  occupy  land  as  ten- 
ants from  year  to  year,  they  have,  in  either 
capacity,  such  a  substantial  interest  in  the 
property  and  the  appurtenant  easement  of 
drainage  as  to  entitle  them  to  maintain  a  suit 
to  enjoin  interference  with  a  drainage  ditch. 

6.  Costs  ^=>48— Costs  properly  awarded  de- 
fendant having  no  Interest  in  suit. 

Where  in  a  suit  to  enjoin  interference  with 
a  drainage  ditch  it  appears  that  defendant  be- 
fore suit  had  sold  tha  land  upo«i  which  he  was 
charged  with  obstructing  the  drainage,  it  was 
proper  to  dismiss  the  suit  as  to  him  and  to 
award  him  his  costs. 

Appeal     from     Circuit     Court,     Accomac 
County. 


I  Suit  by  William  D.  Holland  and  otbers 
against  J.  Stewart  Mathias  and  another. 
Decree  for  complainants,  and  respondent 
named  appeals.     Reversed  and  remanded. 

Mai^  &  Mapp,  of  Accomac,  for  appellant 
BenJ.  T.  Gunter  and  Warren  Ames,  both 
of  Accomac  for  appellees. 

PBENTIS,  J.  The  appellees  (complain- 
ants), claiming  by  prescription  the  right  to 
drain  the  surface  waters  from  their  land 
over  and  through  the  land  of  the  appellant, 
Mathias,  and  one  Charles  Russell,  filed  their 
bill  in  equity,  alleging  that  their  easement 
had  been  unlawfully  interfered  with  by 
certain  pipes  or  sewers  which  had  been 
placed  in  the  drainage  ditch,  which  were  too 
small  to  carry  off  the  water ;  that  they  had 
notified  Mathias,  the  appellant,  and  Russell 
(defendants)  either  to  remove  these  drain- 
pipes entirely  or  to  substitute  larger  ones 
which  would  be  sufficient  to  carry  off  such 
water. 

The  defendants  demurred  to  the  bill,  and, 
their  demurrer  being  overruled,  they  there- 
upon filed  their  separate  answers  thereto. 
Depositions  were  taken,  and  the  trial  court 
awarded  a  peremptory  injunction  requiring 
the  defendant  Mathias  to  remove  the  pipes 
on  his  land  within  30  days,  and  the  questions 
here  presented  arise  on  an  appeal  from  that 
decree. 

[1]  There  is  no  error  in  the  decree  over- 
ruling the  demurrer,  for  the  Jurisdiction  of 
equity  to  entertain  and  determine  sndi  cases 
appears  to  be  perfectly  well  settled.  Sander 
lln  V.  Baxter,  76  Va.  299,  44  Am.  Rep.  165 
Williams  v.  Green,  111  Va.  205.  68  S.  E.  253 
Witt  V.  Oeasey,  117  Va.  872,  86  S.  B.  128 
Muncy  v.  Updyke,  119  Va.  636,  89  S.  E.  884 
Clark  V.  Reynolds,  125  Va.  626, 100  S.  B,  468 
Landrum  v.  Tyler,  126  Va.  600,  101  S.  E.  788 

[2,  3]  The  evidence  here,  however,  discloses 
some  peculiar  features  which  are  absent 
from  the  cases  just  dted,  and  it  is  suggested 
that  the  complainants  had  no  right  to  an 
injunction  until  both  the  existence  of  the 
legal  right  thus  to  drain  the  surface  water 
through  the  land  of  the  defendant  and  its 
disturbance  had  been  established  previously 
in  an  action  at  law.  Without  elaborating 
this  question  we  adopt  the  sununary  found  in 
5  Pom.  Eq.  .Jur.  (2d  Ed.)  §  1963,  relatingr 
to  injunctions  to  protect  easements: 

"On  application  for  a  permanent  injunction, 
if  the  plaintiff's  right  is  admitted  by  the  de- 
fendant, a  judgment  at  law  is  not  required,  as 
it  is  obviously  unnecessary  in  such  case.  So. 
too,  though  the  defendant  denies  the  plaintiiTs 
right  or  the  fact  of  a  disturbance  of  it,  yet; 
if,  on  the  evidence  before  it,  the  court  is  of 
the  opinion  that  there  is  no  substantial  dis- 
pute, but,  indeed  that  the  plaintiff's  right  ia 
clear,  the  injunction  will  issue;  the  defend- 
ant's right  to  a  trial  at  law  at  best  extends 
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AO  farther  tban  to  doubtful  questions.  And 
even  when  the  questions  in  dispute  are  doubt- 
ful, the  court  of  equity  will  pass  on  them,  if 
both  parties  consent  or  submit  to  the  jurisdic- 
tion. When,  howeyer,  there  is  a  substantial 
dispute  between  the  parties,  and  they  have  not 
submitted  to  have  it  decided  by  the  equity  pro- 
ceedings, the  equity  court  will  generally  r^- 
quire  the  plaintiff  to  establish  his  right  at  law 
before  granting  an  injunction.  This  rule  is 
one  of  expediency  and  policy  based  on  the  re- 
luctance of  equity  to  decide  purely  legal  ques- 
tions, and  there  is  a  tendency  to  disregard  it 
in  modem  cases,  even  in  the  restricted  form 
above  stated.** 

These  authorities  sustain  the  piroposltion 
that  under  the  circumstances  Indicated  the 
equity  court  will  generally  require  a  previous 
trial  at  law:  Rhea  v.  Forsyth,  37  Pa.  503,  78 
Am.  Dec.  441;  Oswald  v.  Wolf,  129  IlL  200, 
21  N.  B.  839;  Perkins  v.  Foye,  60  N.  H. 
496;  Oppenheim  v.  Loftus  (N.  J.  Ch.)  50 
AXL  795;  Hart  ▼.  Leonard,  42  N.  J.  Eq.  416, 
7  Atl.  865;  Bailey  v.  Culver,  84  Mo.  531; 
Howell  Co.  v.  Pope,  etc,  Co.,  171  111.  350, 
49  N.  E.  497. 

It  is  recognized  by  Burks,  J.,  in  Sanderlin 
T.  Baxter,  supra,  in  this  language: 

'Ordinarily,  where  the  existence  of  a  ntd- 
■ance  (and  in  a  genera]  sense  every  violation 
of  an  easement  may  be  considered  a  nuisance, 
High  on  Injunctions,  c.  12,  |  544)  is  contro- 
verted, the  party  seeking  the  interference  of 
a  court  of  equity  will  generally  be  required 
first  to  establish  his  right  at  law.  But  it  is 
said  that  in  cases  (like  the  present)  where  the 
plaintiff  has  been  long  in  the  exercise  of  his 
right*  or  where  delay  would  be  disastrous,  the 
const  win  not  require  ^e  right  to  be  first 
established  at  law.  2  Story's  Bq.  Jar.  (11th 
Bd.)   I  925f,  and  cases  cited  in  note." 

[4]  Applying  these  principles  to  this  case, 
we  find  certain  conflicts  in  the  testimony, 
and  much  obscurity.  The  obscurity  grows 
out  of  the  assumptions  of  the  witnesses  that 
tbe  court  is  familiar  with  the  locality,  bound- 
ary lines,  various  other  ditches,  and  with 
tbeir  courses  and  distances.  The  result  is 
tliat  the  printed  record  leaves  the  mind  in  a 
state  of  doubt  and  indecision  as  to  the  facts 
at  the  controversy.  There  is  certainly  a  sub- 
stantial dispute,  and  the  complainants'  rights 
are  not  made  clear  by  the  testimony.  Among 
the  controverted  questions  are  whether  or 
not  the  long-continued  use  of  the  ditch  before 
the  drains  were  put  in  was  adverse  or  per- 
missive ;  whether  or  not  a  portion  of  the  drain 
'  now  complained  of  has  been  in  its  present 
place  and  condition  for  more  than  15  years, 
and  another  part  thereof  since  1913,  and 
lience  that  the  plaintUTs  may  be  charged  with 
acquiescence  therein;  and  whether  or  not 
tlie  proximate  cause  of  the  injuries  of  which 
tliey  complain  is  the  recent  diversion  of  a 
eopgideraMa  quantity  of  water  from  other 
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lands  to  and  upon  the  lands  of  the  defend- 
ant, which  did  not  formerly  flow  through 
this  drain.  It  cannot  be  doubted  then  that 
there  is  a  substantial  dispute  between  the  par- 
ties, the  merits  of  which  are  not  made  clear, 
and  the  record  shows  that  the  appellant  has 
neither  waived  any  of  his  rights  nor  sub- 
mitted them  to  be  decided  by  the  equity 
court.  Under  such  circumstances,  the  gen- 
eral rule  is  that  the  equity  court  will  re- 
quire the  complainants  to  establish  their 
right  at  law  before  granting  a  permanent 
mandatory  injunction. 

Taking  all  of  the  peculiar  circumstances 
of  this  case  under  consideration,  we  are  of 
opinion  that  the  court  erred  in  granting  the 
relief  prayed  for.  The  disputable  issues  of 
fact  involved  should  flrst  be  subpiitted  to  a 
jury  in  a  common-law  action,  and  this  suit 
in  equity  held  to  await  the  establishment  or 
failure  to  establish  the  complainants'  right. 
If  the  right  is  thus  established,  the  manda- 
tory Injunction  should  be  awarded;  other- 
wise the  bill  should  be  dismissed. 

[5]  There  are  two  incidental  questions 
raised.  One  of  these  is  whether  or  not  these 
complainants  can  maintain  the  suit  It  ap- 
pears that  the  complainants  Julia  J.  Hol- 
land and  John  H.  Gardner,  do  not  own  the 
property  in  fee  simple,  as  alleged  in  the  bill, 
but  as  remaindermen,  subject  to  the  life  es- 
tate of  their  grandmother,  JuUa  Gardner, 
and  also  occupy  it  as  tenants  from  year  to 
year.  This  point  is  without  merit.  Both  as 
tenants  and  as  remaindermen  they  have  a 
substantial  interest  in  the  land  and  the  alleg- 
ed easement  of  drainage  appurtenant  there- 
to, and  their  independent  right  to  institute 
this  suit  for  its  protection  cannot  be  doubted. 
19  C.  J.  998;  5  Pom.  £7q.  Jur.  (2d  Ed.)  { 
1974;Balcum  v.  Johnson,  177  Nl  C.  213,  98 
S.  B.  534. 

[6]  Another  question  is  as  to  the  costs  of 
the  suit  The  defendant  Charles  Russell 
showed  that  before  the  suit  had  been  insti- 
tuted he  had  sold  the  land  upon  which  he  was 
charged  with  obstructing  the  drainage,  and 
that  from  that  time  he  had  had  no  further 
interest  therein.  There  being  no  dispute 
about  this,  the  court  dismissed  the  suit  as  to 
him  and  awarded  him  his  costs,  and,  having 
decided  the  case  against  the  other  defendant, 
Mathias,  awarded  the  complainants  (appel- 
lees) thdr  costs  against  him.  We  see  no  rea- 
son for  criticism  of  this  adjudication,  but  the 
question  has  become  immaterial  at  this  stage 
of  the  litigation,  because  the  entire  decree 
will  be  reversed,  and  the  cause  remanded  for 
further  proceedings,  and  the  judgment  for 
costs  will  follow  the  final  decree. 
Reversed  and  remanded. 

This  case  was  argued  before  Judge  WI^T 
took  hia  seat  on  the  court 
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HALE  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virglxiia. 
March  16,  1922.) 


!•  Indictment  and  Information  ^==>I2I(4)— Bill 
of  particulars  not  defective  for  falling  to 
tpedfy  icind  of  ilqnor  sold  and  to  whom  sold. 

In  a  prosecution  under  an  omnibus  indict- 
ment framed  under  Acts  1918,  c  388,  |  7,  for 
the  unlawful  sale  of  ardent  spirits,  the  failure 
of  a  bill  of  particulars  given  on  request  by  de- 
fendant, alleging  that  the  state  expected  to 
prove  that  defendant  sold  ardent  spirits,  in 
view  of  the  fact  that  "ardent  spirits"  are  defined 
in  section  1  of  the  act,  and  section  00,  provid- 
ing that  it  shall  not  be  necessary  to  allege  a 
gift  or  sale  of  ardent  spirits,  to  state  what 
kind  of  liquor  was  sold,  did  not  render  it  de- 
fective. 

2.  Intoxicating  liquors  «=:>236( 1 3)— Evidence 
held  sufficient  to  sustain  conviction  forsellino. 

In  prosecution  for  illegal  sale  of  ardent  spir« 
its  under  Acts  1918,  c.  388,  §  7,  evidence  as  to 
the  nature  of  the  beverage  sold  held  sufficient 
to  support  a  verdict  of  guilty. 

Error  to  Circuit  Court,  Madison  Comity. 

John  S.  Hale  was  convicted  of  unlawfully 
selling  ardent  spirits,  and  he  brings  error. 

Affirmed. 

Will  A.  Cook,  of  Madison,  for  plaintiff  in 
error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Qen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Gen.,  for  the  Common-, 
wealth. 

BURKS,  J.  [1]  The  plaintiff  In  error, 
hereinafter  called  the  accused,  was  convict- 
ed of  unlawfully  selling  ardent  spirits,  and 
was  sentenced  to  pay  a  fine  of  $50  and  to 
be  confined  in  jail  for  a  term  of  30  days. 
The  indictment  was  framed  under  section 
7  of  the  Prohibition  Act  (Acts  1918,  c.  388, 
p.  578),  and  is  what  is  called  an  ''omnibus 
indictment"  The  defendant  called  for  a 
bill  of  particulars,  and  it  was  given  to  him 
in  the  following  language: 

"That  the  commonwealth  expected  to  prove 
that  John  S.  Hale  did,  on  the  19th  of  Februaryt 
1921,  sell  ardent  spirits  as  alleged  in  the  in- 
dictment" 

The  accused  objected  to  the  bill  of  par- 
ticulars on  the  ground  that  it  was  insuffi- 
cient and  was  no  more  definite  than  the 
indictment  itself.  In  particular,  it  objected 
that  the  accused  should  have  been  inform- 
ed "what  sort  of  ardent  spirits"  the  com- 
monwealth accused  him  of  selling.  The 
objection  is  without  merit  The  prohibi- 
tion Act  itself  defines  the  meaning  of  the 
term  "ardent  spirits'*  (Acts  1918,  c.  388,  |  1), 
and  he  is  charged  with  knowledge  of  such 
meaning.  It  was  not  necessary  to  be  any 
more   specific.     Nor   was  it  necessary   to 


state  to  whom  tlie  ardent  spirits  were  sold. 
Acts  1918,  c.  388,  I  60.  Qopton  y.  Comm(ni- 
wealth,  109  Va.  813,  63  a  Bi  1022,  and 
cases  cited. 

[2]  It  is  further  objected  that  the  verdict 
was  contrary  to  the  law  and  the  evidoice, 
in  that  "what  was  sold  was  not  one  of 
the  enumerated  beverages  mentioned  in  the 
statute,  nor  shown  to  contain  more  than  one 
half  of  one  per  cent  of  alcohol  by  volume" ; 
that  the  word  "wine,"  as  used  in  the  stat- 
ute, means  one  of  the  commercial  brands 
of  wine,  and  not  one  of  the  forms  of  bever- 
age to  which  the  word  "wine"  is  loosely  ai>- 
piled.  State  v.  Dennison,  85  W.  Va.  281, 101  S. 
E.  458.  While  it  is  true  that  the  accused  tes- 
tified in  his  own  behalf  that  what  he  sold 
was  "parsnip  wine,"  and  that,  •*lf  yon 
drank  enough  of  it,  it  might  make  you  feel 
it,"  the  purchaser  testified  on  behalf  of 
the  commonwealth: 

That  the  accused  "sold  hhn  two  glasses  of 
liquor;  *  *  •  that  he  did  not  know  what 
sort  of  liquor  it  was;  •  *  *  that  he  believed 
it  was  either  corn  whisky  or  apple  brandy;  that 
he  felt  it;  that  he  did  not  know  the  smell  of 
corn  whisky,  or  apple  brandy;  that  he  did  not 
know  anything  about  white  grape  wine,  dande- 
lion wine,  or  parsnip  wine;  he  had  never  drank 
any;  that  he  was  never  intoxicated;  that  the 
liquor  he  drank  was  intoxicating." 

This  was  quite  sufficient  to  sustain  the 
verdict  of  the  Jury,  without  inquiring  wheth- 
er the  various  kinds  of  domestic  concoctions 
which  pass  under  the  designation  of  "wine" 
are  per  se  within  the  term  of  the  statute. 
The  judgment  of  -  the  trial  *  court  will  be 
affirmed.  ' 

Affirmed. 

This  case  was  argued  before  Jud^e  WBST 
took  his  seat  on  the  court 
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JAMES  V.  McGUIRE. 


(Supreme   Court   of  Appeals  of  Tirglnte. 
March  16,  1922.) 

1.  Lost  Instruments  ^=:>8(t)— Grantee dalming 
that  there  was  a  mutual  mistake  In  the  deed, 
and  that  ft  had  been  obtained  by  fraud,  bad 
barden  of  proof. 

In  grantee's  action  to  require  grantor  to 
re-execute  deed  which  the  grantor  had  oV 
tained  possession  of  and  had  destroyed,  the 
grantee,  claiming  that  there  was  a  mutual  mis- 
take in  the  deed,  and  that  it  had  been  obtained 
by  deceit  and  fraud,  had  the  burden  of  proof 
on  such  issues. 

2.  Lost  instruments  ^==>8(3)— Evldenoe  held 
not  to  prove  that  there  was  a  mutual  mis- 
take in  deed,  or  that  It  was  obtlUned  by  fraud. 

.  Where  the  grantor  conveyed  land  to  gran- 
tee in*  consideration  of  the  right  to  live  in  the 
house  with  grantee,  but  thereafter  procured 
possession  of  the  deed  and  destroyed  it,  evi- 
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denee  in  grantee's  action  to  require  grantor 
to  re-execute  deed  h^d  InsufiScient  to  sustain 
grantor's  defense  that  there  was  a  mutual 
mistake  in  the  deed,  and  that  it  had  been  ob- 
tained by  deceit  and  fraud. 

d»  Lost  iastniments  ^==>IO-(-ln  action  to  re- 
quire re-exeoutlon  of  destroyed  deed;  equity 
nay  modify  it  to  express  intention. 
In  grantee's  action  to  require  grantor  to 
re-execute  deed  after  he  had  obtained  posses- 
sion thereof,  and  had  destroyed  it,  defended  on 
the  ground  that  there  was  a  mutual  mistake 
in  the  deed,  and  that  it  had  been  obtained  by 
deceit  and  fraud,  equity  in  requiring  grantor  to 
re-ezecnte  the  deed  has  the  right  to  modify 
it  so  as  to  more  dearly  express  the  intention 
of  the  parties. 

Appeal  from  Circuit  Court  of  City  d 
Liynchburg. 

Action  by  Annie  D.  McGuire  against  Wil- 
liam R.  James.  Decree  for  the  plaintiff,  and 
defendant  appeals.     Amended  and  affirmed. 

Harrison  &  X/Oug  and  S.  H.  Williams,  all 
of  Lynchburg,  for  plaintiff  in  error. 

John  D.  Easley,  of  Lynchburg,  and  Wil- 
liam Leigh,  Jr.,  of  Halifax,  for  defendant  in 
error. 

PRENTIS,  J.  The  appellant,  a  man  who 
was  then  69  years  old,  by  deed  delivered  Oc- 
tober 2,  1917,  under  the  circumstances  to  be 
liereaf ter  stated,  conveyed  a  certain  house  and 
lot  to  the  appellee,  a  woman  many  years  his 
Junior,  a  divorcee.  Thereafter,  November  15, 
1917,  he  asked  her  for  the  deed,  which  by 
agreement  between  them  had  not  been  re- 
corded, so  that  he  might  read  it  over.  He 
t<x>k  it  out  of  the  house  in  which  they  were 
Ctien  living,  down  to  his  store,  and  four  or 
five  days  after  that  he  destroyed  it  by  tear- 
ing his  signature  therefrom.  She  asked  him 
several  times  to  return  the  deed,  and  then 
in  January,  1918,  he  told  her  that  he  had 
destroyed  it  She  thereupon  promptly  in- 
stituted this  suit,  the  object  of  which  was 
to  set  up  the  deed  and  require  its  re-execu- 
tion. The  trial  court  granted  the  prayer  of 
the  hill,  and  entered  a  decree  requiring  the 
appellant  to  execute  and  deliver  to  her.  a 
deed  identical  with  that  which  he  had  thus 
destroyed,  and  from  that  decree  this  appeal 
was  taken. 

The  appellant  seeks  to  Justify  his  conduct 
by  claiming  that  there  was  a  mutual  mistake 
in  the  deed,  that  it  did  not  properly  express 
the  contract,  that  it  had  been  obtained  by 
deceit  and  ^aud,  and  by  the  abuse  of  his 
trust  and  confidence  in  her,  alleging  that 
abe  occupied  a  fiduciary  relation  to  him,  and 
that  the  consideration  had  failed. 

The  principles  of  law  governing  courts  of 
equity  in  such  cases  have  been  frequently 
stated,  and  all  of  the  legal  propositiona  main- 
tained by  the  learned  counsel  for  the  appel- 
lant are  fully  supported  by  reason  and  au- 
thority ;  but  we  find  ourselves  unable  to  ap- 
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>  ply  the  doctrines  for  which  he  contends  to 
the  facts  of  this  case.  There  is  conflict  upon 
some  material  points  in  the  testimony  of  the 
parties  to  the  transaction,  and,  if  all  of  the 
evidence  of  the  appellee  were  ignored,  and 
all  of  that  of  the  appellant  were  credited, 
then  a  fairly  debatable  question  would  be 
presented.  When,  however,  the  whole  evi- 
dence is  considered,  and  the  testimony  of  the 
appellee  given  due  weight,  it  seems  to  us 
apparent  that  there  is  no  substantial  error 
in  the  decree. 

Stated  briefly,  the  i^rtlnent  facts  are  that 
the  appellant,  who  was  a  childless  widower, 
was  so  attracted  by  the  attentions  of  the 
appellee,  flrst  to  his  deceased  wife,  with  whom 
she  had  been  friendly  for  two  years,  and 
afterwards  to  him  in  his  bereavement,  de- 
cided that  it  would  be  most  desirable  to  have 
her  make  a  home  for  him.    With  this  idea 
in  mind  he  voluntarily  suggested  to  her  that 
he  make  his  will  in  her  favor,  and  he  accord- 
ingly executed  and  showed  her  a  copy  of  his 
will  making  her  sole  beneflclary,  he  being  at 
the  time  the  owner  not  only  of  the  lot  here 
referred  to,  but  of  other  rea.1  and  personal 
estate  in  the  city  of  Lynchburg,  as  well  as 
his  stock  of  goods  as  a  retail  merchant.    She 
was    greatly   pleased    at   this   prospect   of 
bettering  her  fortunes,  and  favorably  enter- 
tained the  suggestion.    Shortly  after  that  she 
went  to  visit  her  father  and  brothers  in 
North  Carolina,  and  when  she  returned  she 
suggested  that  the  will  be  put  in  a  different 
form,  and  he  readily  re-executed  it,  making 
her  the  sole  beneficiary,  with  the  added  pro- 
vision that,  in  case  she  should  die  before  he 
did,  his  entire  estate  should  go  to  her  only 
daughter.    They  were  then  living  in  separate 
houses,  but  the  plan  was  that  she  was  to 
own  and  move  into  his  home,  treat  him  as 
a  father,  and  care  for  him  there;    that  he 
would  eat  at  her  table,  but  that  the  expense 
of  maintaining  the  family  would  be  equitably 
shared.     Thereafter  she  told  him  that  she 
had  been  advised  that,  as  he  would  have  the 
right  to  revoke  his  will,  she  would  be  unwise 
to  surrender  her  own  rented  home  and.  go 
to  his  unless  he  would  make  her  a  deed  for 
the  property.    When  she  suggested  this  to 
him  he  at  flrst  d^nurred,  and  she  finally  told 
him  positively  that  she  would  not  move  into 
his  house  unless  he  would  first  convey  the 
property  to  her.    Pursuing  their  general  un- 
derstanding, she  expended  some  of  her  own 
money  In  repairing  and  improving  the  prop- 
erty.   Her  testimony  is  to  the  effect  that  he 
told  her  to  prepare  the  deed— that  it  was  un- 
necessary to  have  a  lawyer-^-and  he  handed 
her  a  previous  deed  which  described  the 
property.    They  discussed  together  the  neces- 
sity of  having  his  wife^s  will  admitted  to 
probate,  that  will  being  a  link  in  the  chain 
of  title.     He  had  this  will  probated  Sep- 
tember 20th,  and  thereafter,  on  S^tember 
25th,  as  she  was  moving  into  the  house,  she 
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had  a  notary  tbere,  and  with  a  deed  which 
had  been  prepared  by  a  friend  of  her  family 
who  was  a  real  estate  agent  He  postponed 
the  execution  of  this  deed,  claiming  that  the 
time  was  not  opportune,  as  they  were  busy 
moving.  At  a  later  date,  October  2d,  it  was 
again  presented  to  him;  he  read  it  oyer 
several  times,  specifically  referred  to  the  pro- 
vision in  the  deed  of  which  he  is  now  com- 
plaining, received,  as  he  says,  her  construc- 
tion of  it,  and  thereupon  executed,  acknowl- 
edged, and  delivered  it.  On  the  same  occa- 
sion he  executed  in  duplicate  an  agreement 
with  reference  to  a  lane  which  was  then 
used  in  common  by  the  occupants  of  the  prop- 
erty conveyed  and  the  tenant  of  the  adjoin- 
ing property  which  also  belonged  to  the  ap- 
pellant. The  subject  of  this  conveyance  had 
been  frequently  discussed  between  them. 
There  was  no  undue  haste,  and  according  to 
her  testimony  there  was  not  the  slightest 
concealment  of  any  material  fact,  tbough  he 
claims  that  she  studiously  concealed  the  fact 
that  the  deed  was  drawn  by  her  friend  the 
real  estate  agent  instead  of  by  an  attorney 
in  whom  he  had  confidence,  and  who  he 
thought  had  prepared  the  paper. 

[1, 2]  Now  the  clause  in  the  deed  of  whidi 
he  complains  reads: 

*****  And  it  is  further  covenanted  that 
the  said  William  R.  James  is  to  have  a  room 
and  to  live  as  one  of  the  family  with  the  said 
Annie  D.  McGuire  so  long  as  it  shall  be  mu- 
tually agreeable." 

After  such  delivery,  and  when  he  began 
to  complain  that  the  deed  did  not  express 
their  agreement  because  it  did  not  give  him 
power  enough,  according  to  his  testimony 
she  agreed  to  destroy  it,  while  according  to 
her  testimony  she  agreed  to  have  him  sub- 
stitute therefor  another  deed  which  should 
tully  express  their  joint  purpose.  Instead  of 
accepting  her  propsition  to  substitute  an- 
other deed  which  should  properly  express 
such  purpose,  and  upon  his  express  or  im- 
plied promise  to  retum.it  promptly,  he  bor- 
rowed the  deed  from  her  and  destroyed  it. 
He  was  a  man  in  the  full  possession  of  all 
of  his  faculties,  had  been  a  retail  merchant 
in  the  city  of  Lynchburg  for  many  years, 
had  apparently  accumulated  an  estate  suffi- 
cient for  his  needs,  and,  unless  the  courts 
are  to  extend  their  power  to  relieving  parties 
of  their  contracts  simply  because  tney  be- 
come dissatisfied,  then  this  complainant  is 
entitled  to  no  relief.  The  question  presented 
is  a  question  of  fact,  and  the  burden  1«  upon 
the  appellant  to  establish  the  facts  upon 
which  he  relies  to  defeat  his  contract  He 
has  failed  to  do  so,  and,  while  his  disap- 
ix)intment  excites  sympathy,  it  affords  no 
ground  for  the  cancellation  of  his  contract 

[3]  His  claim  that  the  consideration  has 
failed  is  unsupported  by  the  testimony  fair- 


ly considered.  He  continued  to  eat  at  her 
table  unUl  October,  1918,  although  this  suit 
was  instituted  in  January  of  that  year,  and 
then  ceased  to  do  so  without  giving  her  any 
reason  therefor.  He  continues  to  occupy  his 
room  in  the  house.  His  own  conduct  has 
been  such  as  to  make  it  impossible  for  her 
to  carry  out  in  good  faith  their  mutual  agree- 
ment that  she  should  make  a  home  for  him. 
The  objectionable  clause  of  the  deed  under 
which  the  appellant  has  justified  his  conduct 
la  not  before  the  court  for  construction. 
Equitable  considerations,  however,  under  the 
circumstances  require  that  the  clause  of  the 
deed  objected  to,  and  because  of  which  the 
appellant  has  sought  to  justify  his  conduct, 
should  be  modified  so  as  more  clearly  to  ex- 
press the  intention  of  the  parties.  While 
it  is  probable  that  a  court  would  construe 
this  clause  as  meaning  that  the  appellant  re- 
tained an  absolute  right  to  occupy  a  room 
in  the  house,  the  room  which  he  has  re- 
tained, and  now  occupies,  still  that  question 
should  not  be  left  open  for  future  litiga- 
tion. Old  Dominion  Bank  v.  McVeigh,  32 
Grat  (73  Va.)  542;  Zirkle  v.  AUison.  126 
Va.  705,  101  S.  E.  869,  15  A.  L.  R.  40.  The 
two  subjects  of  the  clause  can  be  easily 
separated,  and,  when  the  expressed  motives 
of  both  of  the  parties  and  the  contemporane- 
ous facts  are  considered,  it  seems  clear 
that  the  deed  should  contain  an  unequivocal 
expression  of  their  intention,  so  that  we  will 
here  modify  the  decree,  and  for  the  objec- 
tionable clause  therein  appearing  will  sub- 
stitute this  language: 

"And  it  is  farther  understood  and  mntually 
agreed  that  the  said  William  R.  James  reserves 
a  room  in  the  dwelling  upon  the  lot  hereby  con- 
veyed, for  and  during  the  term  of  his  natural 
life  with  the  right  to  occupy  the  same  and  at  all 
times  to  have  ingress  thereto  and  egress  there- 
from; and  it  is  farther  understood  that  he  is 
to  live  with  the  grantee,  Annie  V.  McGuire,  as 
one  of  her  family,  so  long  as  it  shall  be  mu- 
tually agreeable." 

With  this  modification  it  seems  manifest 
to  us  that  the  appellant  will  have  little  ot 
which  to  complain,  for,  although  his  plan 
to  secure  a  home  is  disappointed,  it  is  not 
at  all  likely  that  he  ever  dedired  to  remain 
a  member  of  the  family  and  to  eat  at  her 
table  any  longer  than  it  should  prove  to  be 
mutually  agreeable.  Such  a  modification  of 
the  deed  fairly  meets  the  equities  of  the  case. 
The  appellant,  having  failed  to  sustain  the 
burden  which  Is  imposed  upon  him  by  law, 
cannot  now  avoid  the  consequences  of  hlli 
contract,  however  great  his  disappointment 
in  the  result. 

Amended  and  affirmed. 

This  case  was  argued  befors  Judge  WBSX 
took  his  seat  on  the  court 
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TUNING    V.    TUNING.      (No.   4329.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  7,  1922.) 

(SyUahus  ly  the  Court.) 

1.  Divoroe  ^=»37( IS)— Husband  held  not  enti- 
tled to  divorce  on  the  ground  of  desertion. 

When  the  husband  consents  to  and  aids  his 
i^rife  in  removing  from  the  home  then  provided 
to  another  in  another  county,  and  agrees  to 
follow  her  there  soon  afterwards,  and  he  does 
go  and  for  a  short  time  lives  and  cohabits  with 
her  at  the  new  place  of  residence,  and  where 
with  his  consent  she  has  contracted  to  live 
and  take  care  of  an  uncle  during  his  life  on 
condition  that  he  will  deed  her  his  property  in- 
cluding the  house  in  which  she  resides,  she 
is  not  guilty  of  deserting  her  husband  at  the 
time  of  such  removal,  entitling  him  to  a  di- 
Torce  from  the  bonds  of  matrimony,  or  to  any 
relief  against  her. 

2.  Divorce  ^»37(l4)->Defendant  wife  held 
entitled  to  divorce  for  husband's  refusal  to 
live  with  and  support  her. 

On  the  other  hand,  if  after  such  removal  by 
the  wife,  the  husband  refuses  to  contribute  to 
his  own  or  the  support  of  his  wife  and  children 
at  the  new  place  of  residence,  and  because 
she  refuses  to  support  hith  there  without  such 
assistance  he  then  leaves  her  and  refuses  to 
live  with  her,  and  1e  guilty  of  other  conduct 
evidencing  such  intent,  he  is  guilty  of  deserting 
her,  entitling  her  upon  a  cross-bill  showing 
such  facts,  to  a  decree  of  divorce  from  bed 
and  board,  and  for  alimony  against  him. 

3.  Divoroe  ^e3»24I— Faets  hold  to  show  wife 
entitled  to  alimony  in  a  gross  aum^  payable 
in  Inataliments,  on  her  divorce  from  bed  and 
beard. 

In  such  case,  where  it  appears  that  the  wife 
has  been  obliged  to  work  out  for  many  years 
to  obtain  money  to  suitably  maintain  and  sup- 
port herself  and  their  children,  and  to  assist 
and  has  thereby  assisted  materially  in  paying 
for  the  farm  on  which  they  have  lived  for  many 
yeanr  and  for  other  property,  the  court  on 
decreeing  her  a  divorce  from  bed  and  board 
may  award  her  a  reasonable  sum  in  gross  in 
lien  of  alimony,  payable  in  installments,  and 
make  the  same  a  lien  on  the  husband's  real  and 
personal  estate. 

Appeal  from  Circuit  Ck)nrt,  Randolph 
Connty. 

Bill  by  F.  R.  Tuning  against  Ida  M.  Tim- 
ing for  divorce.  From  a  decree  therein,  the 
plaintiff  appeals.    AflSrmed. 

W.  B.  &  B.  L.  Maxwell,  of  Elkins,  for  ap- 
pellant 

H.  G.  Kump,  of  Klkins,  for  appellee. 

MILLER,  J.  On  the  bill  of  plaintiff  and 
cross-bill  answer  of  defendant,  replied  to 
specially,  the  court  below  by  the  decree  com- 
plained of  denied  plaintiff  a  divorce  a  vin- 
culo as  prayed  for,  and  granted  defendant, 
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as  prayed  for  hy  her,  a  divorce  from  bed 
and  board  against  the  plaintiff,  and  further 
adjudged  that  he  pay  her  as  alimony  the  sum 
of  $1,500.00,  in  three  Installments  of  five 
hundred  dollars  ($500.00)  each,  the  first  with- 
in ninety  days,  the  second  on  or  before  one 
year,  and  the  third  on  or  before  two  years, 
from  the  date  of  the  decree,  with  interest  on 
each  installment  at  the  rate  of  six  per  cen- 
tum, and  that  the  same  constitute  a  lien  on 
all  his  property,  both  real  and  personal,  and 
that  In  default  of  payment  she  should  have 
the  right  by  execution,  or  by  such  other  pro- 
cess as  mi^ht  be  efficacious  in  the  premises, 
to  enforce  the  same,  and  that  she  also  re- 
cover her  costs  Incurred  in  this  suit. 

The  ground  of  divorce  alleged  and  relied 
on  by  the  plaintiff  in  his  bill  is  that  the 
defendant  wilfully  and  without  reascmable 
cause  deserted  and  abandoned  him  on  the 
1st  day  of  October,  1915,  and  thereafter 
wholly  refused  to  live  and  cohabit  with  him 
as  his  wife.  The  bill  was  sworn  to  by  plain- 
tiff; but  it  is  conceded  by  his  counsel  that 
the  proof  wholly  fails  to  sustain  any  deser- 
tion on  October  1,  1915.  Indeed  plaintiff  ad- 
mits that  he  not  only  consented  to,  but  aided 
the  defendant  in  removing  herself  and  their 
two  children  from  their  residence  on  the 
farm  near  Pickens,  In  Randolph  County,  to 
the  village  of  Frenchton,  In  Upshur  County, 
where  defendant  had  contracted  to  move  in- 
to the  house  then  owned  by  one  Hull,  an  un- 
cle, and  take  care  -of  him  for  the  rest  of  his 
life,  on  his  agreement  to  convey  her  his  prop- 
erty, and  with  the  understanding  with  plain- 
tiff, that  as  soon  as  he  could  sell  or  lease  the 
home  farm  in  Randolph  County,  he  should 
also  come  and  reside  with  her  and  their 
children  in  Upshur  County.  The  plaintiff, 
after  this  evidence  and  his  admissions,  did 
not  amend  his  bill  as  to  the  time  and  place 
of  defendant's  alleged  desertion,  but  on  this 
hearing,  and  apparently  in  the  circuit  court, 
he  relied  wholly  on  her  supposed  desertion 
of  him  on  November  11  and  12,  1917,  at 
which  time  at  his  request  she  had  gone  to 
Pickens  to  execute  with  him  a  deed  for  a 
part  of  their  land  in  Randolph  County. 
Plaintiff  makes  no  allegation,  however,  that 
on  this  occasion  there  had  been  any  resump- 
tion of  residence  in  Randolph  County.  True, 
they  occupied  the  same  room,  as  both  admit, 
in  a  hotel  where  he  was  staying,  but  simply 
as  guests  of  the  hotel. 

In  her  cross-bill  answer  defendant  denies 
desertion  as  alleged  in  the  bill,  and  as 
grounds  of  divorce  from  bed  and  board 
against  plaintiff,  she  alleges  non-support  or 
inadequate  support  of  herself  and  children 
for  many  years;  that  in  order  to  provide 
such  support  and  to  get  suitable  clothing  for 
herself  and  children,  she  was  obliged  to  work 
out  as  a  domestic  servant  in  the  homes  of 
neighbors;  and  that  in  this  way  she  also  con- 
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tributed  largely  to  tbe  payment  for  the  farm 
near  Pickens  purchased  shortly  after  their 
marriage.  She  further  alleges  that  she  pro- 
vided practically  all  the  furniture  for  the 
house,  Jind  he  practically  nothing;  that  some 
time  before  they  moved  to  Frenchton  plain- 
tiff whipped  their  son  Inhumanly  with  a 
pair  of  check  lines,  and  that  she  told  him 
about  the  time  of  going  to  Frenchton  that 
she  could  no  longer  endure  his  treatment  of 
herself  and  children,  and  If  she  was  to  be  re- 
quired to  clothe  herself  and  them,  she  would 
have  to  go  to  her  own  people,  and  that  it  was 
then  that  the  agreement  was  made  that  they 
should  remove  to  Frenchton,  and  that  he 
should  remain  on  the  farm  until  the  follow- 
ing July,  1916,  when  he  might  dispose  of  the 
stock  and  property  thereon,  and  lease  or 
rent  the  farm  and  himself  come  to  French- 
ton;  that  accordingly  they  did  move  to 
Frenchton,  but  that  plaintiff  failed  to  come 
In  the  spring  as  agreed,  but  remained  at 
Pickens  until  the  fall  of  1916,  when  he  dis- 
posed of  the  personal  property  on  the  farm 
and  did  go  to  Frenchton  and  resided  and  co- 
habited there  with  her  for  a  short  time,  when 
she  told  him  If  he  remained  he  would  have  to 
assist  In  providing  the  home  and  maintaining 
her  and  her  daughter,  that  she  could  not 
support  him,  and  that  he  would  have  to  pay 
his  board,  which  he  refused  to  do;  that  she 
is  now  without  any  means  of  support  ex- 
cept such  as  she  derives  from  her  own  efforts 
in  keeping  a  boarding  house,  and  by  her  own 
labors  and  the  assistance  she  receives  from 
her  uncle;  that  In  the  fall  of  1917,  plaintiff 
represented  to  her  that  he  was  In  need  of 
money  and  induced  her  to  Join  In  a  deed  for 
the  farm,  which  she  agreed  to  do  on  condi- 
tion that  he  would  pay  her  one-third  of  the 
purchase  money,  to  which  he  agreed,  but 
after  obtaining  her  signature  refused  to  do; 
that  since  then  plaintiff  has  refused  to  live 
with  her;  and  that  she  has  never  at  any 
time  received  any  of  the  purchase  money  or 
other 'money  from  him,  but  on  the  contrary 
he  has  appropriated  all  of  said  money,  and 
has  been  selling  off  the  personal  property  on 
the  farm,  and  has  sold  timber,  or  is  about 
to  do  so,  on  the  remaining  land  at  $2,500.00, 
all  of  which  defendant  assisted  him  in  ac- 
quiring, with  the  object  of  depriving  her  of 
her  portion  thereof. 

[1]  Has  plaintiff  made  out  a  case  for  di- 
vorce? He  does  not  pretend  to  have  re- 
quested defendant  in  November,  1917,  to  re- 
turn to  Randolph  County,  or  to  have  provid- 
ed her  a  place  of  residence  there.  The  most 
that  appears  in  the  record  on  this  question 
Is  that  some  two  years  after  they  moved  to 
Frenchton  and  the  defendant  had  been  at 
work  there  keeping  a  hotel  and  working  out 
her  contract  with  Hull,  he  may  have  request- 
ed her  by  letter  to  return  to  Randolph 
Ck>unty,  but  he  admits  he  consented  to  her 
going  to  Frenchton  and  entering  into  the 


contract  with  her  uncle,  and  that  they 
should  reside  there;  and  she  says,  and  she 
Is  corroborated  by  her  son  and  daughter, 
that  he  only  visited  them  occasionally  at 
longer  or  shorter  periods  and  never  con- 
tributed anything  to  their  support;  and  that 
all  that  he  was  requested  to  do  when  he 
came  to  them  at  Frenchton  was  to  pay  his 
board,  which  he  declined  to  do,  and  was  told 
she  would  not  support  him  there,  but  that 
he  must  contribute  to  their  support  to  that 
extent  His  contention  is  that  she  drove 
him  away  and  would  not  allow  him  to  stay, 
"board  or  no  board." 

We  think  It  clear  that  there  was  no  de- 
sertion of  plaintiff  by  defendant  In  Randolph 
County  or  elsewhere,  and  that  the  court  was 
clearly  right  In  denying  him  any  relief. 
Their  removal  to  Frenchton  with  plaintiff's 
consent,  and  where  he  lived  and  cohabit^xt 
with  her  for  a  time  at  least,  precludes  hint 
from  obtaining  a  divorce  from  her  on  that 
ground.  McCoy  v.  McCoy,  74  W.  Va.  64,  ^i 
S.  E.  562,  Ann.  Cas.  1916C,  867.  And  thftf 
there  was  no  subsequent  desertion  of  him  hv 
her  in  Randolph  County  is  quite  manifest 
from  the  evidence  already  referred  to.  With 
his  consent  they  had  established  a  residence 
In  Upshur  County.  She  had  the  right  to  re- 
main there^  certainly  until  he  provided  her 
with  another  home  and  requested  her  to  go 
there.  There  Is  no  evidence  that  he  did  this. 
His  pretenses  that  he  wrote  her  to  return, 
without  providing  a  place,  if  true  In  fact,  we 
think  must  be  regarded  as  feigned  and  not 
sincere,  for  he  knew  she  was  under  contract 
to  say  In  Upshur  County  and  would  lose  the 
property  contracted  for  there  unless  she  ful- 
filled the  contract,  entered  into  with  his  con- 
sent. 

[2]  The  next  question  is,  can  the  decree  in 
her  favor  be  sustained?  We  think  the  ques- 
tion is  a  close  one.  Desertion  implies  Intent 
to  desert  It  Is  agreed  by  both  parties  that 
they  lived  and  cohabited  as  man  and  wife 
in  Upshur  County,  and  that  when  they 
moved  there  in  October,  1915,  it  was  with  the 
understanding  that  they  should  take  up 
their  residence  in  Frenchton.  Tbe  plaintiff 
was  there  on  a  number  of  occasions,  but  did 
not  go  at  the  time  originally  contemplated, 
as  she  alleges,  nor  did  he  remain  there  for 
any  considerable  length  of  time;  and  barring 
a  few  farm  provisions  famished  shortly  aft- 
er going  there,  plaintiff  never  contributed  any- 
thing to  the  support  of  his  family.  His  going 
or  remaining  away  under  the  circumstances, 
and  his  failure  and  refusal  to  ocmtrlbute  any- 
thing to  the  support  of  the  family,  thougb 
professing  his  ability  to  do  so,  even  to  the 
extent  of  paying  his  board,  is  a  circum- 
stance, we  think,  which  may  be  considered 
on  this  question  of  desertion.  The  least  that 
could  have  been  expected  of  him  was  that  he 
should  pay  his  board.  He  could  not  have 
expected  his  wlfe^  under  the  drcumstanoes* 
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to  work  and  support  lilm,  and  that  In  com- 
parative Idleness,  wbile  liTing  with  her  In 
the  hotel  or  hoarding  house.  He  testified 
that  he  earned  about  serenty-five  dollars  a 
month  by  his  labor  when  at  work,  not  Includ- 
ing his  income  from  the  farm  and  money  in- 
vested. If  he  had  provoked  the  wife  to  order 
him  away  unless  he  paid  his  board,  he  could 
have  adopted  no  better  way  than  to  go  home 
and  refuse  to  aid  her  in  any  way  In  the 
maintenance  of  the  family. 

Besides  this  conduct  and  his  remaining 
away  for  the  greater  part  of  the  time,  and 
the  fact  which  we  think  augurs  intent  to  de- 
sert, is  the  fact  that  he  has  been  disposing  of 
his  real  and  personal  property  and  converting 
it  into  money,  manifestly  for  the  purpose  of 
putting  it  beyond  her  reach  or  depriving  her 
of  any  of  the  benefits  thereof.  He  pretends 
that  he  provided  clothing  and  provisions  for 
the  family  while  residing  on  the  farm,  but  his 
evidence  is  not  specific  as  to  any  actual  ex- 
penditures on  that  account  He  acknowl- 
edged that  his  wife  and  children  were  sup- 
ported by  her  a  large  part  of  this  time  by  la- 
bor at  the  home  of  one  Pickens,  from  whom 
they  purchased  the  farm,  and  that  ill  that 
way  defendant  contributed  to  the  payment 
for  the  farm  and  the  maintenance  of  the 
children. 

On  this  evidence  the  court  below  has  de- 
creed defendant  a  divorce  from  bed  and 
board.  We  can  not  say  that  the  decree  is 
not  based  on  sufficient  evidence  of  intent  to 
actually  abandon  her.  He  has  not  returned 
to  the  home  In  Frenchton  since  he  went 
away  after  being  requested  to  contribute  to 
the  support  of  his  family  by  paying  board. 
He  was  obliged  to  pay  for  his  keeping  some 
place.  His  wife  he  would  not  pay  for  the 
same  service  when  she  was  providing  the 
home  and  means  of  living.  Where  the  court 
below  has  found  from  the  evidence  the  facts 
constituting  good  grounds  for  divorce,  the 
evidence  tending  strongly  to  support  such 
finding,  the  decree  will  not  be  reversed  on 
the  question  of  fact  Deusenberry  v.  Deusen- 
berry,  82  W.  Va.  135,  95  S.  E.  665. 

[8]  The  next  question  Is,  can  the  decree 
for  a  gross  sum  in  lieu  of  alimony  be  sus- 
tained? Generally,  it  is  conceded,  alimony 
lAiould  be  in  periodical  payments,  of  reason- 
able sums,  out  of  the  husband's  income,  and 
that  gross  sums  or  particular  property 
should  not  be  decreed.  Reynolds  v.  Reyn- 
olds, 68  W.  Ya.  15,  60  S.  E.  381,  Ann.  Gas. 
1912A,  889;  2  Am.  &  Eng.  itec.  Law  (2d 
Ed.)  129 ;  1  R.  O.  14.  926,  §S  74,  75.  But  as 
noted  in  Reynolds  v.  Reynolds,  supra,  there 
are  exceptions  to  this  rule,  as  where  the 
property  was  obtained  with  the  wife's  money 
or  by  the  help  of  her  exertions  and  labor.  Is 
the  case  here  presented  one  for  the  applica- 
tion of  the  exception  to  the  general  rule? 
Our  statute,  section  11,  chapter  64  (sec.  3646) 
«f  the  Code,  is  quite  Inroad.    It  says  that  in 
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decreeing  a  divorce  a  vinculo  or  a  mettsa  et 
thoro  "the  court  may  make  such  further  de- 
cree as  it  shall  deem  expedient,  concerning 
the  estate  and  maintenance  of  the  parties,  or 
either  of  them,"  etc.  As  said  In  Reynolds  v. 
Reynolds  supra,  reviewing  the  history  of  the 
statute,  the  power  to  provide  alimony  did  not 
originate  with  the  statute,  but  existed  inde- 
pendently of  the  statute,  and  is  based  on  the 
legal  obligation  of  the  husband,  as  incident 
to  the  marriage,  to  maintain  and  support  his 
wife.  Manifestly,  the  court  was  persuaded 
to  decree  a  gross  sum  to  the  wife  In  this  case 
on  the  ground  that  she  contributed  largely 
by  her  labors  outside  of  the  family  home, 
in  the  acquisition  of  the  land  and  personal 
estate  which  the  evidence  showed,  or  tended 
strongly  to  show,  the  plaintiff  was  disposing 
of  and  converting  into  money  with  some  pur- 
pose, and  not  unlikely  to  put  it  beyond  the 
reach  of  his  wife.  He  refused,  after  obtain- 
ing her  signature  to  the  deed  for  a  large  part 
of  the  land,  to  fulfill  his  promise  to  pay  her 
one-third  of  the  purchase  money.  And  with- 
out doubt  he  was  endeavoring  to  sell  his 
other  property  and  convert  It  into  money. 
What  was  to  prevent  him  from  going  beyond 
the  court's  jurisdiction,  or  from  squandering 
or  disposing  of  the  money,  so  as  to  deprive 
defendant  of  all  Interest  therein?  The  rec- 
ord shows  that  he  had  personal  estate  con- 
sisting of  notes  and  United  States  bonds  and 
lands  and  coal  interests,  amounting  in  all  to 
$4,000  to  $5,000,  and  that  of  these  he  had 
conv^tible  cash  assets  amounting  to  at  least 
$3,000,  and  that  he  was  earning  about  $75 
per  month. 

Sums  in  gross  for  alimony  have  been  al- 
lowed under  such  circumstances  in  other  Ju- 
risdictions. It  was  done  in  Illinois,  where 
the  statute  is  substantially  the  same  as  ours. 
Plaster  v.  Plaster,  47  111.  290,  where  it  wafi 
held  that  such  decree  would  preclude  the 
wife  from  thereafter  having  the  decree  so 
modified  aa  to  give  her  any  sum  additional 
for  the  support  of  herself  or  children.  In 
California  the  statute  (Civ.  Code,  |  139)  said: 

"Where  a  divorce  is  granted  for  an  offense 
of  the  husband,  the  conrt  may  compel  him  [1] 
to  provide  for  the  maintenance  of  the  children 
of  the  marriage,  and  [2]  to  make  such  suita- 
ble allowance  to  the  wife  for  her  support,  [a] 
during  her  life  or  [b]  for  a  shorter  period,  as 
the  court  may  deem  just,  having  regard  to 
the  drcnmstances  of  the  parties  respectively; 
and  the  court  may,  from  time  to  time,  modify 
its  orders  in  these  respects." 

The  Supreme  Court  of  that  state  held  that 
the  court  had  the  power  under  this  section  to 
require  a  gross  sum  to  be  paid  the  wife. 
Robinson  v.  Robinson,  79  Cal.  511,  21  Pac. 
1095.  In  Iowa  there  is  a  similar  holding 
under  a  statute  no  broader  than  ours,  in 
which  case  specific  property  was  set  aside  as 
alimony.  Twlng  v.  O'Meara,  69  Iowa,  326, 13 
N.  W.  32L    So  also  in  Wisconsin  we  find 
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that  a  decree  for  a  gross  sum  in  lieu  of  ali- 
mony was  sustained  under  a  similar  statute. 
Hooper  v.  Hooper,  102  Wis.  698,  78  N.  W. 
763,  44  L.  R.  A.  725.  And  in  North  Dakota, 
the  statute,  though  not  specifically  authoriz- 
ing it,  was  held  broad  enough  to  justify  a  de- 
cree for  a  gross  sum  for  the  support  and 
maintenance  of  the  wife.  De  Roche  y.  De 
Roche,  12  N.  D.  17,  94  N.  W.  767,  1  Ann. 
Cas.  221.  See  also  the  note  to  this  case  at 
page  224,  citing  many  cases,  both  from  states 
with  statutes  like  New  York  authorizing 
such  decree,  and  from  other  states,  including 
those  cited  here,  with  statutes  like  or  similar 
to  our  own,  h^d  broad  enough  to  Justify 
such  decree. 

Our  conclusion,  under  all  the  facts  and  cir- 
cumstances of  this  case,  is  that  the  decree 
below  should  be  affirmed. 


(90  W.  Va.  209) 

LAWRENCE  v.  KENNEDY  f/t  al. 
(No.  4365.) 

(Supreme  CouTt  of  Appeals  of  West  Virginia. 
Feb.  7,  1922.     Rehearing  Denied  April 

4»1922.) 

fSyUdbm  hy  the  Court,) 

1.  Equity  ^=»I68— PiMi  In  bar  of  separate  dalm 
propwiy  allowed. 

Ordinarily  a  plea  in  equity,  to  be  good,  must 
constitute  a  complete  bar  to  the  relief  prayed 
for,  but  where  the  bill  is  based  upon  two  or 
more  claims  for  relief,  separate  and  distinct 
in  themselyes,  a  plea  which  constitutes  an  ab- 
solute bar  to  one  of  such  separate  and  dis- 
tinct claims  is  properly  allowed  to  be  filed. 

2.  Jndgmont  ^=»585(l)— To  constitute  res  Ju- 
dicata, matter  in  second  suit  must  have  been 
actually  In  Issue  In  the  first. 

To  render  a  decree  res  judicata  in  a  sub- 
sequent suit  about  the  same  subject-matter 
involved  in  the  suit  in  which  such  decree  was 
entered  not  mere  matter  of  defense  thereto, 
the  matter  relied  upon  for  reUef  in  such  sec- 
ond suit  must  have  been  actually  in  issue  in 
the  first. 

3.  Judgment  ^=:»585 (3)— Decree  denying  en- 
forcement of  contract  held  not  a  bar  to  sub- 
sequent suit  against  purchaser  of  Interest 
pending  suit. 

A  decree  entered  in  a  suit  brought  by  sev- 
eral plaintilfs  for  the  purpose  of  enforcing  the 
specific  execution  of  a  contract  for  the  sale 
of  real  estate,  dismissing  the  bill  and  denying 
right  to  enforce  such  contract,  is  not  a  bar 
to  a  subsequent  suit  by  the  same  plaintiffs 
against  one  who  it  is  claimed  was  jointly  in- 
terested with  them  in  the  subject-matter  of  the 
first  suit,  to  have  such  party  declared  a  trus- 
tee for  the  benefit  of  all  the  joint  owners,  up- 
on the  ground  that  he  purchased  the  interest 
sought  to  be  secured  in  the  specific  performance 
suit  while  it  was  pending,  even  though  he  was 
a  defendant  to  the  first  suit  and  the  bill  therein 
alleged  that  he  had  made  such  purchase  in  the 


name  of  some  of  the  other  defendants;  no 
relief  being  asked  in  the  former  suit  except  the 
specific  execution  of  the  contract  relied  upon. 

4.  Judgment  ^=9590(4)— Decree  held  no  bar  to 
subsequent  suit  against  one  defendant  on 
ground  of  estoppel. 

A  decree  entered  in  a  suit  brought  by  sev- 
eral plaintiffs,  for  the  purpose  of  enforcing  spe- 
cific execution  of  a  contract  for  the  sale  of 
real  estate,  dismissing  the  bill  and  denying  the 
right  to  enforce  such  a  contract,  is  not  a  bar 
to  a  subsequent  suit  by  the  same  plaintiffs 
against  one  who  it  is  claimed  purchased  an  in- 
terest in  the  subject-matter  of  such  first  suit 
from  them,  to  have  the  purchase  of  such  third 
party  of  an  outstanding  interest  declared  to  be 
for  their  benefit,  upon  the  ground  that  such 
purchaser  is  estopped  to  set  up  title  adverse  to 
that  acquired  from  his  vendors,  even  though  he 
was  a  defendant  in  the  first  suit;  no  relief  be- 
ing sought  therein  except  the  specific  execution 
of  the  contract  relied  upon. 

5.  Vendor  and  purchaser  ^s»  1 90  — Purchaser 
held  estopped  to  assert  outstanding  title 
against  vendor  without  restoration  of  pos« 
session. 

One  who  purchases  real  estate,  or  an  inter- 
est in  real  estate,  and  is  placed  in  possession 
thereof,  is  estopped  to  assert  against  his  ven- 
dor an  outstanding  title  or  interest  acquired 
therein  by  him,  unless  he  restores  to  such  ven- 
dor the  possession  and  all  rights  acquired  by 
him  under  the  contract  and  repudiates  the 
same  before  making  such  purchase. 

6.  Tenancy  in  common  ^=»44— Purchaser  of  un- 
divided interest  held  estopped  to  set  up  ad- 
verse Interest  against  title  of  vendor. 

The  purchaser  of  an  undivided  interest  in 
real  estate  who  is  placed  in  possession  there- 
of by  the  vendor,  who  subsequently  purchases 
another  interest  in  the  same  property  ad- 
verse to  the  claims  of  his  vendor,  is  estopped  to 
set  the  same  up  against  the  title  of  his  first 
vendor,  but  such  subsequent  purchase  will  be 
for  the  benefit  of  his  first  vendor,  provided 
he  takes  advantage  thereof  by  staying  the  con- 
sideration paid  therefor. 

7.  Tenancy  In  common  ^=:»44— Vendor  pur- 
chasing adverse  interest  entitled  to  benefit 
thereof  on  payment  of  entire  consideration. 

In  such  case,  in  order  to  have  the  benefit 
of  such  subsequent  purchase,  the  vendor  must 
pay  the  entire  consideration  paid  therefor  in 
good  faith  by  the  purchaser. 

Appeal  from  Oircuit  Ck)nrt,  Kanawha 
Connty. 

Bill  by  A.  C.  Lawrence  against  W.  A.  Ken- 
nedy, G.  J.  Van  Fleet,  and  other&  Decree 
for  complainant,  and  defendant  last  named 
appeals.     Reversed  and  remanded. 

M.  F.  Stiles,  J.  F.  CJork,  and  J.  W.  Ken- 
nedy, all  of  Charleston,  for  appellant 

Berkeley  Minor,  Jr.,  and  Henry  S.  Cato, 
both  of  Charleston,  for  appellee. 

RITZ,  J.  The  plaintiff.  Lawrence,  filed  his 
bill  for  the  piuDOse  of  settling  the  interests 
of  the  various  parties   in  the  oil   derived 
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tiom  a  tract  of  about  one  acre  of  land  known 
as  the  Ramsey  lease. 

It  appears  that  in  the  month  of  July,  1918, 
Samuel  H.  Meyers  and  H.  F.  Martin  were 
the  owners  of  a  lease  upon  a  tract  of  land, 
the  oil  from  which  is  in  controversy  in  this 
suit,  by  the  terms  of  which  they  were  an* 
thorized  to  develop  the  same  for  oil  and  gas. 
At  that  time  considerable  development  had 
been  begun  in  the  neighborhood,  and  it  was 
contemplated  that  this  would  prove  to  be  ft 
valuable  oil-bearing  lease.  The  defendants 
Kennedy  and  Van  Fleet  purchased  the  half 
interest  of  Martin  in  this  lease,  and  at  the 
same  time  entered  into  a  contract  with  Mey- 
ers by  which  they  were  to  secure  his  half 
interest  upon  certain  terms  and  under  cer- 
tain ocmditions;  one  of  such  terms  being  that 
he  was  to  have  a  certain  interest  in  a  cor- 
poration to  be  formed  by  them  for  the  pur- 
pose of  developing  the  pn^yerty,  and  another 
that  they  should  contribute  a  sufficient 
amount  of  money  to  drill  one  well  upon  the 
property.  They  organized  a  voluntary  as- 
sociation for  the  purpose  of  carrying  on 
operations  on  the  lease  and  ofTered  Meyers 
the  proportion  of  stock  therein  which  he  was 
to  get  under  his  contract,  which  they  claimed 
was  a  compliance  with  the  terms  of  the  con- 
tract upon  their  part  Meyers  then,  accord- 
ing to  their  contention,  agreed  to  sell  them 
his  interest  in  the  concern  thus  formed  for 
the  sum  of  $2,250,  but  when  this  amount 
was  offered  to  him  in  satisfaction  of  his  ac* 
cepted  offer  he  declined  it,  and  conveyed  his 
interest  to  the  defendant  Stage,  who  in  turn 
conveyed  it  to  the  defendant  Bums.  Ken- 
nedy and  Van  Fleet  in  the  meantime  had  en- 
tered into  a  contract  with  the  plaintiff,  Law- 
rence, by  which  Lawrence  agreed  to  drill  a 
well  upon  the  premises  at  his  own  ezi>ense  for 
the  consideration  that  he  be  given  an  ^3^/32 
interest  therein,  the  cost  of  such  well  to  be 
subsequently  refunded  to  him  by  the  whole 
enterprise,  should  it  turn  out  to  be  a  produc- 
ing one.  Lawrence  went  upon  the  premises 
in  accordance  with  his  contract  and  drilled 
a  well,  which  turned  out  to  be  a  substantial 
producer. 

Upon  the  refusal  of  Meyers  to  convey  his 
half  interest  in  the  lease  to  Kennedy  and 
Van  Fleet  and  their  associates,  in  accord- 
ance with  what  they  claim  to  be  the  terms 
of  his  contracts,  they  brought  a  suit  against 
the  defendants  Meyers,  Stage,  and  Burns  for 
the  purpose  of  compelling  specific  execution 
of  those  contracts.  The  plaintiff,  Lawrence, 
was  also  made  a  party  defendant  to  this 
bill,  and  it  was  alleged  therein  that,  while 
he  was  Jointly  interested  with  Kennedy  and 
Van  Fleet  in  the  enterprise,  he  was  acting 
adversely  to  them,  and  that  the  purchase 
by  Stage  from  Meyers  and  by  Burns  from 
Stage  of  the  Meyers  one-half  interest  was 
really  a  purchase  by  Lawrence,  and  that 
Bums  and  Stage  were  holding  this  interest 
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for  his  benefit  The  bill  alleged  that  Stage 
and  Bums  had  full  notice  of  the  contracts 
and  arrangements  between  Kennedy  and 
Van  Fleet  on  the  one  part,  and  Meyers  on  the 
other.  The  prayer  of  the  bill  was  that  the 
contracts  between  Kennedy  and  Van  Fleet  on 
the  one  part,  and  Meyers  on  the  other,  be 
specifically  executed,  and  the  defendants 
Stage  and  Bums  be  compelled  to  convey  the 
title  to  this  one-half  Meyers  interest  to  the 
plaintiffs,  or  that  the  same  be  conveyed  to 
them  by  a  special  commissioner,  should  they 
refuse  to  do  so.  Lawrence  answered  this 
bill  and  denied  that  he  had  any  interest  in 
the  Meyers  half  interest,  or  any  connection 
with  the  purchase  by  Stage  from  Meyers  and 
by  Burns  from  Stage.  Stage  and  Burns  both 
answered,  asserting  that  they  purchased  for 
themselves  alone,  admitting  that  they  knew 
at  the  time  of  the  contracts  between  Meyers 
and  Kennedy  and  Van  Fleet,  but  denied  that 
they  were  valid  contracts,  or  that  the  plain- 
tiffs were  entitled  to  have  them  enforced. 
Evidence  was  taken,  and  upon  a  hearing  had 
in  the  court  of  common  pleas  a  decree  was 
entered  adjudicating  the  right  of  Kennedy 
and  Van  Fleet  to  have  specific  execution  of 
the  contract,  and  compelling  Meyers,  Stage, 
and  Bums  to  convey  this  half  interest  to 
Kennedy  and  Van  Fleet  and  their  associates 
upon  the  payment  of  the  siun  of  $2,250,  pro- 
vided for  in  the  contract  From  this  decree 
an  appeal  was  prosecuted  to  the  circuit  court 
of  Kanawha  coimty,  and  that  court  upon  a 
hearing,  reversed  the  court  of  common  pleas, 
and  held  that  upon  the  showing  made  Ken- 
nedy and  Van  Fleet  were  not  entitled  to  have 
specific  execution  of  their  contracts  in  re- 
gard to  the  Meyers  half  interest,  and  dis- 
missed their  bill.  This  decree  was  affirmed 
by  this  court  Kennedy  v.  Bums,  84  W.  Va. 
701,  101  S.  B.  156. 

Pending  that  litigation  arrangements  were 
entered  into  by  the  parties  under  which  the 
property  could  be  developed  and  the  oil 
saved.  It  appears  that  operations  were  con- 
ducted on  either  side  of  this  Ramsey  lease, 
and  in  very  close  proximity  thereto,  which 
would  have  extracted  all  of  the  oil  there- 
under, unless  it  was  drilled  simultaneously 
with  the  operation  on  these  other  tracts.  In 
order  to  secure  such  operation  Kennedy  and 
his  associates,  being  the  undisputed  owners 
of  the  Martin  half  interest  and  claiming  the 
Meyers  half  interest,  entered  into  a  contract 
with  the  Ring  Oil  CSompany,  which  had  been 
formed  by  Lawroice  for  the  purpose  of 
carrying  on  drilling  operations,  by  which 
they  agreed  that  the  Ring  Oil  Company 
should  further  develop  the  property,  and 
that  the  oil  produced  by  such  development 
should  be  sold  by  one  John  O.  Malone  and 
the  proceeds  thereof  used  to  pay  the  expenses 
of  drilling,  so  far  as  was  necessary  for  that 
purpose,  upon  bills  approved  by  a  certain 
committee  representing  the  different  claim- 
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ants  to  the  property.  Stage  and  Bums  en- 
tered into  a  like  contract  with  the  Ring  Oil 
Company.  Kennedy  and  Van  Fleet  and  their 
associates  also  at  the  same  time  entered  in- 
to a  contract  with  Malone  under  which  he 
agreed  to  market  the  oil,  to  pay  the  expenses 
of  operations,  upon  bills  approved  as  above 
indicated,  and  retain  the  residue  for  later 
distribution.  Stage  and  Bums  entered  into 
a  like  contract  with  Malone.  Under  this 
arrangement  the  Ring  Oil  Ck>mpany  drilled 
two  additional  wells  upon  the  property,  mak- 
ing three  in  all,  and  from  the  oil  produced 
from  these  wells  there  had  been  realized  the 
sum  of  about  $100,000  at  the  time  Malone 
filed  his  answer  herein,  at  which  time  the 
said  wells  were  still  being  pumped  and  were 
substantial  producers.  Of  this  sum  of  $100,- 
000  Malone  had  paid  out  about  $70,000  for 
the  expenses  of  operation  in  accordance  with 
the  contracts  above  referred  to.  The  repre- 
sentative of  Kennedy  and  Van  Fleet  refused 
to  approve  the  bills  for  the  operation  of  the 
property  according  tO'  the  allegati<xi  of  the 
bill  in  this  case,  and  the  Ring  Oil  Company 
notified  the  parties  that  unless  it  was  paid 
its  bills  for  pumping  and  operating  the  prop- 
erty it  would  shut  down  the  operations. 
Lawrence  thereupon  filed  this  bill,  alleging 
substantially  the  facts  above  recited,  and 
further  averring  that  if  operations  upon 
said  lease  were  suspended  he  would  be  seri- 
ously injured  and  damaged,  by  reason  of  the 
fact  that  the  oil  which  might  be  produced 
from  this  lease,  by  pr<^)er  operation  of  the 
wells,  would  be  discharged  through  the  wells 
on  adjoining  leases  which  were  then  being 
operated,  and  asked  that  a  receiver  be  ap- 
pointed to  carry  on  the  operations  pend- 
ing the  litigation,  that  the  rights  of  the  par- 
ties be  established,  and  the  money  already 
on  hand  be  divided  among  them  In  proportion 
to  their  respective  interests.  All  of  the  par- 
ties assented  to  the  appointment  of  a  re- 
ceiver under  the  circumstances,  and  opera- 
tions have  since  been  conducted  by  a  re- 
ceiver appointed  by  the  court. 

Various  pleadings  have  been  filed  in  the 
case,  but  for  the  purpose  of  the  question  we 
have  here  it  is  necessary  to  notice  only  some 
of  them.  To  Lawrence's  bill  setting  up  his 
interest,  Kennedy  and  Van  Fleet  and  their 
associates  filed  an  answer  and  cross-bill.  In 
this  answer  and  cross-bill  the  interest  of  the 
parties  in  the  Martin  one-half  of  the  land  is 
denied  to  be  as  contended  for  by  Lawrence, 
and  certain  contracts  and  deeds  In  relation 
thereto  are  asked  to  be  set  aside,  and  others 
to  be  construed  differently  from  the  interpre- 
tation given  to  them  by  Lawrence  in  the  bill. 
With  this  Martin  one-half  interest,  however, 
we  are  not  now  concerned.  As  to  the  Meyers 
half  interest,  the  defendants  allege  in  their 
cross-bill  that  they  are  ^ititled  to  practically 
the  whole  thereof.  They  aver  that  the  pur- 
chase thereof  by  Stage  and  Burna  was  in  the 


infSrest  of  Lawrence;  that  Laurence  was 
the  real  purchaser,  and  that  the  purchase  of 
this  interest,  which  conflicted  with  the  in- 
terest asserted  by  them  in  the  former  suit, 
under  their  contract  with  Meyers^  inured 
to  the  benefit  of  all  of  the  Joint  adventurers ; 
that  they  are  entitled  to  have  the  interest  so 
acquired  by  Stage  and  Bums  in  behalf  of 
Lawrence  adjudged  to  be  for  the  Joint  bene- 
fit of  all  of  those  Jointly  interested  in  the 
Martin' interest,  inasmuch  as  the  purchase 
was  made  by  Lawrence  through  Stage  and 
Burns  during  the  time  the  controversy  was 
pending  over  this  Meyers  Interest;  and, 
further,  that  Lawrence,  as  a  purchaser  from 
them,  is  estopped  to  claim  an  Interest  ad- 
verse to  tliat  which  they  sold  him,  while  he 
is  still  relying  up<Mi  and  holding  under  his 
contract  with  them.  They  filed  an  amended 
cross-bill  in  which  the  allegations  in  regard 
to  the  Meyers  half  interest  were  somewhat 
elaborated.  Subsequently  it  appeared  from 
answers  filed  by  Stage  and  Bums  tluit  Law- 
rence had  acquired  all  of  the  interests  held 
by  Meyers,  Stage,  and  Bums  in  the  Meyers 
half  interest,  and  was  the  owner  of  all  there- 
of, and  Kennedy  and  Van  Fleet  contended 
that  the  conveyance  to  Lawrence  of  these 
interests  by  Stage  and  Bums  and  Meyers 
was  simply  turning  over  to  him  what  he  had 
actually  purchased  during  the  time  the  liti- 
gation in  regard  thereto  was  i)ending.  Law- 
rence filed  a  special  plea,  termed  a  plea  of 
res  Judicata.  In  this  plea  he  set  up  the  for- 
mer Ij^tlgation  and  its  termination,  as  above 
indicated.  He  averred  in  this  plea  that  he 
was  in  no  wise  interested  in  the  transactions 
between  Meyers  and  Stage  and  Bums  in  re- 
gard to  the  Meyers  half  interest  at  the  time 
the  same  were  made,  or  until  long  after  the 
termination  of  the  litigation  settling  the 
claims  of  Kennedy  and  Van  Fleet  and  their 
associates  thereto;  that  recently  he  had  pur- 
chased from  Meyers,  Stage,  and  Bums  their 
interests  in  the  Meyers  half  interest,  and 
that  he  now  held  the  same ;  but  insisted  that 
the  determination  of  the  former  litigation 
was  a  bar  to  Kennedy  and  Van  Fleet  and 
their  associates  asserting  any  interest  there- 
in aj;ainst  him,  because  of  the  fact  that  he 
was  a  party  defendant  to  the  f<Miner  suit, 
in  which  allegations  were  made  against  him 
that  he  was  the  real  purchaser  of  the  inter- 
ests conveyed  to  Stage  and  Bums.  Objec- 
tion was  made  to  the  filing  of  this  plea, 
which  being  overruled,  Kennedy  and  Van 
Fleet  tendered  what  they  called  a  special  rep- 
lication and  amended  cross-bill,  but  the 
court,  upon  objection,  refused  to  allow  the 
same  to  be  filed,,  and  entered  a  decree  holding 
that  Kennedy,  Van  Fleet,  and  their  associ- 
ates were  barred  by  the  decree  in  the  former 
suit  from  asserting  any  claim  to  the  Meyers 
half  interest  against  Lawrence,  and  it  la 
from  this  decree  that  this  appeal  ia  prooe- 
cuted. 
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[1]  The  first  Questioii  naturally  is,  Is  the 
plea  good  as  a  plea  in  equity?  Ordinarily 
the  rule  Is  that  a  ];Aea  in  equity^  to  be  good, 
must  bar  the  right  to  recover  in  the  suit, 
but  it  seems  that,  where  separate  and  dis- 
tinct matters  upon  whidi  the  right  of  recov- 
ery is  based  are  set  up»  a  plea  which  is  ef- 
fective to  bar  one  of  these  separate  and  dis- 
tinct rights  and  claims  will  be  held  to  be  a 
good  plea.    Story's  Equity  Pleadings,  §  ^7. 

[2-4]   It  only  remains,  therefore,  for  us  to 
determine  whether  the  matter  set  up  in  the 
plea  furnishes  a  complete  bar  to  the  claims 
asserted  by  Kennedy  and  Van  Fleet  to  the 
Meyers  half  interest.     It  will  be  borne  in 
mind  that  this  plea  relies  upon  the  adjudica- 
tion in  the  former  suit  to  defeat  Kennedy 
and  Van  Fleet  from  recovering  any  interest 
in  the  Meyers  i>art  of  the  lease  from  Law- 
rence, but,  in  addition  to  setting  up  the  pro- 
ceeding in  that  suit,  it  further  avers  that 
Lawrence  never  acquired  any  interest  in  the 
Meyers  claim  until  long  after  the  determina- 
tion of  the  suit  of  Kennedy  against  Burns. 
One  of  the  theories  upon  which  Kennedy  and 
Van  hleet  claim  to   be  interested   in   the 
Meyers  half  of  the  lease  is  that  Lawrence, 
while  he  was  Jointly  interested  with  them 
in  the  venture,  purchased  this  outstanding 
claim.     They  insist  in  their  pleading  that, 
while  they  were  in  good  faith  claiming  for 
themselves  and  Lawrence  this  Meyers  inter- 
est, Lawrence,  through  his  agents,  Stage  and 
Bums,  went  out  and  purchased  the  sam^, 
and  now  attempts  to  hold  it  adversely,  to 
them.    Their  contention  is  that,  because  this 
purchase  was  made  while  they  were  assert- 
ing their  claim  to  the  whole  lease  in  behalf 
of  themselves  and  Lawrence,  it  was  for  their 
common  benefit,  and  that  they  are  entitled 
to  have  Lawrence  decreed  to  be  a  trustee 
holding  it  for  the  benefit  of  all  engaged  in 
the  common  enterprise.  They  further  contend 
that,  because  of  the  relationship  of  vendor 
and  purchaser  existing:  between  them   and 
Lawrence,  he  is  estopped  to  claim  an  interest 
in  the  property  purchased  by  him  from  them 
adverse  to  such  interest  whUe  he  is  still 
holding  the  same  under  his  contract  of  pur- 
chase.   The  court  below  held  that  these  con- 
tentions were  barred  by  the  former  adjudica- 
tion.   With  this  conclusion  we  do  not  agree. 
An  examination  of  the  record  in  the,  suit 
of  Kennedy  against  Burns  discloses  that  the 
only  relief  sought  was  the  enforcement  of 
the  contracts  set  up  between  Kennedy  and 
Van  Fleet  on  the  one  hand,  and  Meyers  on 
the  other,  and  the  only  adjudication  in  that 
case  was  that  these  contracts  were  not  en- 
forceable, and  that  Kennedy  and  Van  Fleet 
were  not  entitled  to  have  this  half  interest 
conveyed  to  them  by  Meyers  or  his  grantees. 
While  it  is  true  that  bill  makes  Lawrence  a 
party  defendant  thereto,  no  relief  is  asked 
against  him.    It  may  be  that  the  plaintifFs 
in  that  suit  could  have  asserted  that  Law- 
rence was  the  real  purchaser,  and  that  his 
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purchase  inured  to  their  benefit,  and  that 
the  same  was  held  by  him  simply  as  a  trus- 
tee for  the  benefit  of  all  the  Joint  adventur- 
ers, and  relied  upon  this  as  a  ground  for 
reUet    This  they  did  not  do. 

The  rule  of  res  Judicata,  when  applied  to 
the  plaintiff  in  a  suit,  is  somewhat  different 
in  its  effect  than  when  applied  to  a  defend- 
ant. Ordinarily  a  defendant,  when  he  is 
sued,  must  set  up  every  matter  which  exists 
that  would  defeat  the  claim  asserted  against 
him,  and  the  adjudication  in  the  suit  ordina- 
rily determines,  not  only  every  matter  of  de- 
fense which  is  actually  set  up,  but  also  such 
matters  as  might  pertinently  be  used  as  a 
defense.  This  is  not  the  rule,  however,  in 
regard  to  a  plaintiff.  The  adjudication  in 
that  case  only  settles  the  claims  and  grounds 
for  relief  actually  set  up  and  relied  upon 
by  the  plaintiff.  He  may  have  another 
ground  upon  which  to  base  a  claim  for  relief 
in  the  particular  case  not  set  up,  and  not 
relied  upon,  in  which  event  the  adjudication 
will  not  bar  him  from  subsequently  relying 
thereon  In  another  suit.  State  V,  McEl- 
downey,  54  W.  Va.  695,  47  S.  E.  650;  Perdue 
V.  Ward,  88  W.  Va.  371,  106  S.  E.  874,  14  A. 
L.  R.  539.  We  are  therefore  clearly  of  the 
opinion  that  the  adjudication  in  the  former 
suit  (Kennedy  v.  Burns,  84  W.  Va.  701,  101 
S.  E.  156),  did  not  bar  Kennedy  and  Van 
Fleet  from  setting  up  as  a  ground  for  relief 
against  Lawrence,  so  far  as  the  Meyers  half 
interest  is  concerned,  the  facts  now  relied 
upon. 

But  this  does  not  necessarily  conclude  the 
question.  Lawrence's  plea  goes  further  than 
simply  setting  up  the  former  adjudication 
and  relying  thereon.  It  traverses  the  allega- 
tion in  the  cross-bill  that  the  purchase  by 
Stage  and  Bums  was  for  his  benefit,  and 
that  they  acted  in  his  interest,  and  asserts 
that  he  never  acquired  any  interest  what- 
ever in  this  Meyers  half  interest  until  after 
it  was  determined  that  Kennedy  and  Van 
Fleet  and  their  associates  had  no  claim  of 
any  kind  thereto.  Does  this  make  any  dif- 
ference? It  may  be  true  that  if  Lawrence 
did  not  stand  in  the  relation  of  purchaser  to 
Kennedy  and  Van  Fleet  he  would  be  in  a 
position  to  acquire  for  his  own  benefit  the 
Meyers  half  interest  from  Stage  and  Burns 
at  the  time  he  says  he  did.  We  must  not, 
however,  lose  sight  of  the  fact  that  not  only 
is  Lawrence,  by  reason  of  his  purchase.  Joint- 
ly interested  with  Kennedy  and  Van  Fleet, 
but  he  is  a  purchaser  from  them  of  an  un- 
divided interest  in  the  whole  property.  He 
claims  in  the  bill  filed  in  this  case  this  in- 
terest under  that  contract  of  purchase,  and 
insists  that  he  is  entitled  to  it.  It  clearly 
appears  that  he  was  put  in  possession  of  the 
property  and  began  and  continued  operations 
thereon  under  that  contract  of  purchase,  and 
that  the  Ring  Oil  Company,  organized  by 
him  for  the  purpose  of  carrying  on  these 
operations,  retained  possession  and  control 
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of  the  property  until,  upon  his  motion,  it  was 
taken  possession  of  by  a  receiver  of  the  court, 
and  the  possession  of  this  receiver  is,  of 
course,  but  the  possession  of  the  owners. 

[6-7]  It  is  very  well  established  that  a 
purchaser  of  real  estate,  or  an  interest  in 
real  estate,  who  is  put  in  possession  thereof 
by  his  vendor,  cannot  acquire  an  adverse  in- 
terest so  long  as  he  holds  the  same,  and  if 
he  does  acquire  such  interest  it  will  inure 
to  the  benefit  of  his  vendor,  if  he  desires  to 
have  the  advantage  thereof,  upon  payment 
of  the  purchase  price  thereof.  27  B.  C.  L. 
tile  •*Vendor  and  Purchaser,"  §  283;  War- 
velle  on  Vendors,  §  703;  Buffalo  Goal  &  Coke 
Co.  V.  Vance,  71  W.  Va.  148,  76  S.  E.  177; 
8mith  V.  Boyer,  72  W.  Va.  632,  78  S.  E.  787, 
46  L.  B.  A.  (N.  S.)  209;  Boiler  v.  Effinger, 
88  Va.  641,  14  S.  B.  337 ;  GaUoway  v.  Finley, 
12  Pet  264,  9  L.  Ed.  1079;  Bush  v.  Marshall, 

6  How.  284,  12  L.  Ed.  440;  Mizamore  v. 
Berglin,  197  Ala.  Ill,  72  South.  347,  L.  B.  A. 
1916F,  1024 ;  Page  v.  Bradford-Kenedy  Co., 
19  Idaho,  685,  115  Pac.  694,  Ann.  Gas.  1912C, 
402;  Frink  v.  Thomas,  20  Or.  265,  25  Pac 
717,  12  L.  B.  A.  239 ;  Petroski  v.  Mlnzgohr, 
144  Mich.  356,  108  K.  W.  77,  115  Am.  St  Bep. 
450;  Lake  v.  Hancock,  38  Fla.  53,  20  South. 
811,  56  Am.  St  B^.  159 ;  Greeno  v.  Munson, 
9  Vt  37,  31  Am.  Dec.  605;   Harle  v.  McCoy, 

7  J.  J.  Marsh.  ^Ky.)  318,  23  Am.  Dec.  407; 
Meadows  y.  Hopkins,  Meigs  (Tenn.)  181,  33 
Am.  Dec.  140.  The  fact  that  Lawrence's 
purchase  from  Kennedy  and  Van  Fleet  was 
not  of  the  whole  property  cannot  change  his 
relationship  to  them.  He  purchased  an  un- 
divided interest  in  the  whole.  He  was  put  in 
possession  under  that  purchase,  and  he  is, 
in  this  suit,  setting  up  the  same  and  insisting 
thereon.  He  is  in  the  position  of  claiming 
an  undivided  interest  in  the  whole  property 
under  Kennedy  and  Van  Fleet  and  another 
undivided  interest  in  the  whole  property  ad- 
verse to  Kennedy  and  Van  Fleet.  This  he 
cannot  do.  EUs  acquisition  of  the  Meyers 
half  interest  while  he  was  holding  under  Ken- 
nedy and  Van  Fleet  inures  to  their  benefit 
He  is  estopped  to  set  it  up  adversely  to  them. 
Of  course,  however,  in  order  to  have  the 
advantage  of  it,  they  will  have  to  pay  him 
the  cost  of  securing  tJie  same,  instead  of  only 
a  part  of  the  cost,  as  is  argued  by  counsel. 
Their  obligation  to  Lawrence  was  to  sell  him 
an  undivided  i^/sa  of  the  whole  property. 
They  purported  to  own  the  whole  property, 
and  he  dealt  with  them  on  the  basis  of  their 
ownership  of  the  whole,  and  it  is  their  duty 
to  make  good  the  title  to  the  whole  property. 
Lawrence  is  under  no  obligation  to  make 
good  such  title  by  the  acquisition  of  an  out- 
standing interest  He  has  fully  paid  for  his 
ii/ai,  and  if  he  would  have  to  pay  n/aa 
of  the  cost  of  purchasing  the  outstanding  in- 
terest he  would  be  paying  twice  for  part  of 
the  interest  acquired  by  him. 

We  are  of  opinion  that  the  plea  filed  by 


Lawrence  sets  up  no  defense  to  the  cross- 
bill, and  that  the  court  should  have  sustained 
the  objection  to  the  filing  of  the  same.  We 
will  therefore  reverse  the  decree,  sustain  the 
objection  to  the  plea,  and  remand  the  cause 
for  further  proceedings. 


(90  W.  Va.  477) 

STATE  ex  rel.  WRIGHT  v.  BENNETT. 

(No.  4017.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  7,  1922.) 

f Syllabus   hy   the   Court,) 

1.  Bastards  ^=s>l7>/2.  New,  vol.  12  Key-No. 
Series— Nonsupport  statute  furnishes  cumula- 
tive remedy  in  determining  paternity  and 
oompeliing  support. 

Notwithstanding  the  provision  made  in 
chapter  80  of  the  CJode  (§§  3927-3932),  for  de- 
termination of  paternity  of  illegitimate  children 
and  provision  for  their  support,  a  cumulative 
remedy  therefor  is  provided  in  sections  16c(l) 
to  16c (8)  of  chapter  144  of  the  Barnes'  Ck>de 
1918  (Code  Supp.  1918,  §|  5179a-5179h),  com- 
monly known  as  the  nonsupport  statute. 

2.  Bastards  <e=s>l7i/3^.  New,  vol.  12  Key-No. 
Series— Order  requiring  defendant  to  sup- 
port child  cannot  be  made  solely  upon  com- 
plaint, warrant,  and  proof  of  nonsupport. 

In  a  proceeding  under  the  provisions  of 
chapter  144,  M  16c(l)-16c(8),  Barnes'  Code 
1918  (Code  Supp.  1918,  sees.  5179a-5179h), 
against  the  putative  father  of  a  bastard  child, 
primarily  to  punish  him  for  willful  neglect  of 
the  child  and  refusal  to  support  it,  and  inci- 
dentally to  compel  him  to  provide  for  its  sup- 
port, the  court  cannot  properly  make  an  order 
requiring  him  to  support  it  pending  the  pro- 
ceeding, solely  .upon  the  complaint  and  warrant 
supported  by  proof  of  nonsupport.  To  ob- 
tain such  an  order,  the  complainant  must  file  a 
petition  therefor,  in  the  proceeding,  and  give 
the  defendant  notice  thereof,  and  afford  him 
an  opportunity  to  resist  the  application  by  ap- 
propriate pleadings  and  proof,  as  in  a  civil 
action. 

3.  Bastards  <8==>l7i/2»  h^w,  vd.  12  Key-No. 
Serles^ln  proceeding  for  nonsupport  defend- 
ant entitled  to  Jury  trial  unless  waived,  and 
court  cannot  award  support  pendente  lite  la 
absence  of  such  remedy. 

If  upon  such  petition  an  issue  is  made 
as  to  the  paternity  of  the  child,  the  defendant 
is  entitled  to  a  trial  thereof  by  a  jury,  unless 
waived,  and  the  court  cannot  properly  award 
support  pendente  lite  in  the  absence  of  such 
waiver,  unless  nor  until  such  issue  has  been 
determined  against  the  defendant  by  the  ver- 
dict of  a  jury. 

4.  Bastards  <d=>l7i/au  New,  vd.  12  Key-No. 
Serles^ltt  proceeding  for  nonsupport  of  II- 
regltimate  child  where  relationship  Is  express- 
ly admitted,  or  not  denied,  the  court  may  or- 
der temporary  support. 

If,  however,  in  any  case  arising  nnder  said 
statute,  the  relation  between  the  defendant  and 
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the  person  or  persons  who  are  alleged  in  the 
petition  to  be  entiUed  to  their  support  from 
him  is  expressly  admitted  or  not  put  in  issue 
by  a  denial  thereof,  the  court,  upon  its  own 
finding  and  judgment  as  to  what  sum  should 
be  paid  by  him  for  temporary  support,  may 
award  it  against  him  and  enforce  payment 
thereof. 

Error  to  Circuit  Court,  Mercer  County. 

Proceeding  by  the  state  on  the  relation  of 
Amelia  Wright,  against  Oscar  L.  Bennett  for 
the  nonsupport  of  an  illegitimate  child,  and 
being  denied  a  jury  trial,  the  defendant 
brings  error.  Judgment  reversed,  and  cause 
remanded. 

James  S.  Kahle,  of  Bluefield,  for  plaintilf 
in  error. 

EL  T.  England,  Atty.  Gen.,  and  B.  Dennis 
Steed,  As8t  Atty.  Gen.,  for  defendant  in  er- 
ror. 

POFFESNBARGEB,  P.  On  a  complaint  fil- 
ed and  warrant  Issued  under  the  provisions 
of  sections  16c  (1)  to  16c  (8),  inclusive  of 
chapter  144  of  Barnes'  Code  of  1918  (Code 
Supp.  1918,  fi  5179a-5179h),  commonly  known 
as  the  nonsupport  statute,  the  plaintiff  in  er- 
ror was  arrested,  prosecuted,  and  convicted 
of  the  paternity  of  an  iUegitimate  child.  On 
his  arraignment  in  the  circuit  court  of  Mer- 
cer county,  he  demurred  to  the  complaint  and 
warrant,  and  moved  to  quash  than,  and  la- 
ter, the  motion  having  been  overruled,  he  en* 
tered  a  plea  of  not  guilty  on  which  issue  was 
joined.  Thereafter,  a  continuance  having 
been  refused,  he  demanded  a  trial  by  jury, 
which  was  denied  him.  To  all  of  these  ad- 
verse rulings  he  excepted. 

On  the  inquiry  conducted  by  the  court,  he 
was  found  and  held  to  be  the  father  of  the 
child,  required  to  pay  $4  per  week  to  its 
mother,  pending  an  inquest  by  the  grand  ju- 
ry at  the  next  term  of  the  court,  and  com- 
pelled to  enter  into  a  recognizance  in  the 
penalty  of  $500,  and  with  condition  to  ap- 
pear on  the  first  day  of  such  term  to  answer 
sncb  Indictment  as  should  be  found  against 
him.  The  basic  issue  in  the  inquiry  conduct- 
ed by  the  court  was  that  of  the  paternity  of 
the  child,  then  about  two  and  a  half  years 
old.  The  accused  had  never  been  charged 
with  sneh  paternity  In  any  proceeding  under 
the  bastardy  statute.  Chapter  80  of  the 
Code  (K  8927-3932). 

[1]  Although  the  statute  under  which  the 
proceedings  here  narrated  and  complained  of 
afrtliozlzes  prosecution  of  any  parent  who 
shall,  without  lawful  excuse,  desert,  or  will- 
fully neglect  or  refuse  to  provide  for  the  sup- 
port and  maintenance  of  his  or  her  legitimate 
or  illegitimate  diild  or  children  under  the 
age  ot  16  years,  in  destitute  or  necessitous 
circunuBtances,  it  makes  no  express  provision 
for  determtnatlon  of  the  question  of  pater- 
nity, IXB  any  Instance  in  which  the  accused  is 
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a  man  and  the  child  IUegitimate,  and  the 
former  denies  the  relation  of  parent.  Ap- 
parently assuming  the  existence  of  the  status 
of  parent,  it  makes  nonsupport  of  the  child 
a  criminal  offense,  and  incidentally  provides 
means  of  coercing  support  of  the  child  by 
the  parent  In  the  cases  of  legitimate  chil- 
dren, the  parentage  is  so  notorious  and  so 
readily  susceptible  of  establishment  that  it  is 
not  often  denied.  In  the  cases  of  illegltimatu 
children,  the  paternity,  unless  judicially  es- 
tablished in  a  proceeding  under  the  provi- 
sions of  chapter  80  of  the  Code,  is  nearly  al- 
ways denied.  A  vital  and  basic  inquiry  in 
this  case  is  whether  the  nonsupport  statute 
contemplates  a  proceeding  against  a  man  for 
failure  to  support  an  illegitimate  child  whose 
paternity  he  denies,  and  of  which  he  has 
never  been  convicted  under  the  bastardy 
statute  and  in  the  manner  provided  by  it. 

But  for  the  rule  of  evidence  prescribed  in 
section  16c(6)  of  the  act,  it  would  be  difficult, 
if  not  impossible,  consistently  with  the  rules 
of  interpretation  and  construction,  to  bring 
cases  of  this  kind  within  its  provisions.  Se- 
rious consequences  ensue  upon  the  fixing  of 
paternity  of  an  illegitimate  child  upon  a  cit- 
izen. It  affects  his  liberty,  his  estate,  and 
his  earnings.  That  subject  has  been  govern- 
ed for  many  years  by  a  statute  conferring 
the  right  of  jury  trial  and  carefully  safe- 
guarding the  rights  of  the  accused  as  well  as 
those  of  the  prosecutor.  Code,  c.  80.  In  the 
act  now  under  consideration  there  is  no  ex- 
press repeal  of  that  statute. 

However,  in  the  enactment  of  chapter  80 
of  the  Code,  the  Legislature  did  not  exhaust 
its  powers  over  the  subject,  and  its  authority 
to  provide  additional  remedies  for  the  same 
wrong,  making  the  new  ones  cumulative,  is 
incontrovertible.  Intent  to  do  so  in  this  in- 
stance is  clearly  indicated  by  the  terms  and 
provisions  of  the  act,  when  read  and  consid- 
ered together.  The  first  section  includes  par- 
ents of  children,  whether  legitimate  or  il- 
legitimate. Section  6  plainly  contemplate^ 
trial  of  the  issue  of  paternity  of  illegitimate 
children.  It  prescribes  a  rule  of  evidence  to 
govern  in  proving  that  the  defendant  is  the 
father  or  mother  of  "such  child  or  children." 
These  terms  necessarily  include  both  classes 
of  children,  legitimate  and  illegitimate, 
though  the  issue  of  relationship  is  more  fre- 
quently raised  in  cases  of  paternity  of  ille- 
gitimate children  than  in  those  involving  ma- 
ternity and  the  marital  relation,  it  is  easy  to 
perceive  that  it  may  be  just  as  vital  and  im- 
portant in  the  other  classes  of  cases.  There 
may  be  efforts  to  charge  men  with  the  sup- 
port of  women,  as  their  wives,  who  are  not 
their  husbands,  and  women,  as  mothers  of 
children,  who  are  not  their  mothers.  Im- 
posters  and  pretenders  may  break  Into  pro- 
ceedings of  the  kind  provided  for  by  this 
statute  as  well  as  others.  Hence,  if  any  ex- 
ception is  to  be  made  from  its  operation,  it 
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must  be  based  upon  tbe  relative  frequen<7  or 
infrequency  of  tbe  occurrence  of  iBSues  as 
to  the  reiationship  charged,  and  the  fact  that 
there  Is  an  additional  and  pre-existing  stat^ 
utory  remedy  for  one  class  of  the  cases  it 
includes  not  applicable  to  any  of  the  others. 
This  would  be  a  flimsy  and  insufficient 
ground  upon  which  to  base  it  Express  terms 
in  a  statute  do  not  often  yield  to  implica- 
tions, and  never  do  unless  th^y  are  so  strong 
that  the  contrary  thereof  cannot  reasonably 
be  supposed.  First  National  Bank  v.  De 
Berriz,  87  W.  Va.  477, 105  S.  E.  900.  Implied 
exceptions  must  be  based  upon  very  sub- 
stantial presumptions.  This  statute  does  not 
innovate  upon  any  right  conferred  by  chap- 
ter 80  of  the  Code.  It  vi(^ates  no  established 
and  recognized  principle  of  public  policy.  It 
is  susceptible  of  a  construction  that  will 
avoid  conflict  with  any  of  the  constitutional 
limitations  of  legislative  power.  No  ground 
is  perceived,  therefore,  upon  which  the  im- 
port of  its  terms,  respecting  the  classes  of 
cases  to  which  it  applies,  can  be  cut  down  or 
restricted  in  meaning. 

[2]  But  it  must  be  interpreted  and  applied 
in  conformity  with  legislative  intent  and 
purpose.  It  does  not,  in  terms  nor  by  neces- 
sary implication,  authorize  dii^ensation  with 
the  procedure  ordained  by  the  Constitution 
and  statutes  for  the  government  and  regula- 
tion of  trials,  flndings,  and  judgment  in  ac- 
tions and  proceedings  instituted  in  the  courts 
for  imposition  of  civil  and  criminal  liability. 
It  assumes  that  the  courts,  in  administering 
it,  will  take  notice  of  the  modes  of  trial 
of  such  issues  and  adopt  them.  In  so  far 
as  conviction  of  a  criminal  olfense  is  sought, 
there  must  be  an  indictment  and  trial  by  Ju- 
ry, if  the  latter  is  not  waived,  as  it  may  be 
in  some  cases.  If  establishment  of  civil  li- 
ability is  sought  and  properly  denied,  there 
is  likewise  right  of  trial  by  Jury.  In  giving 
a  dvil  remedy  or  creating  a  criminal  offense, 
the  Legislature  is  not  bound  to  repeat  in  the 
act  the  constitutional  guaranties  and  statu- 
tory provisions  for  triaL  It  is  the  duty  of 
the  courts  to  look  beyond  such  acts  for  the 
procedure  found  in  other  parts  of  the  law, 
except  in  so  far  as  it  is  provided  in  the  act. 
Fisher  v.  SomerviUe,  83  W.  Va.  160,  98  S.  E. 
67 ;  State  v.  Harris,  88  W.  Ya.  97,  106  S.  E. 
254. 

[3]  The  statute  contemplates  a  preliminary 
hearing  on  the  warrant,  if  not  waived,  in- 
dictment, and  trial  by  jiury.  The  prosecution 
is  one  for  a  criminal  offense,  with  incidental 
power  in  the  court  to  give  dvil  relief  in  cer- 
tain forms,  both  before  trial  and  after  con- 
viction. Primarily,  the  proceeding  is  a  crim* 
inal  one.  The  civil  liability  is  collateral  and 
incidental  in  character.  After  conviction, 
punishment  may  be  avoided  by  performance 
of  the  omitted  duty,  but  that  does  not  alter 
the  nature  of  the  proceeding.  Before  con- 
victicm  and  pending  the  proceedings  by  in- 


dictment and  trial,  the  court  may  make  such 
order  "as  may  seem  Just"  for  support  This, 
too,  is  collateral  and  IncidentaL  The  plea  of 
not  guilty  entered  to  the  indictment,  when 
found,  puts  in  issue  the  act  made  criminal 
by.  the  statute,  willful  desertion  and  failure 
or  refusal  to  support  the  dependent  party. 
That  issue,  of  course,  includes  the  narrower, 
though  basic,  one,  of  relation,  which  may  or 
may  not  be  raised  in  the  evidence  on  the 
triaL  Ordinarily  it  is  not,  except  In  cases  of 
alleged  paternity  of  illegitimate  children,  but 
it  is  involved  and  may  become  actual  in  all 
of  the  other  classes  of  cases.  If  that  is  the 
vital  issue  in  any  case,  as  it  is  here,  the  ac- 
cused is  entitled  to  have  it  determined  by  a 
Jury,  whether  it  is  involved  in  tne  civil  side 
of  the  case  or  the  criminal  side.  Intentiou 
on  the  part  of  the  Legislature  to  make  any 
citizen,  male  or  female,  civilly  liable  for  per- 
haps hundreds  of  dollars  in  the  form  of  sup- 
port pendente  lite,  otherwise  than  by  the  ver- 
dict of  a  Jury,  when  the  relation  is  properly 
denied,  can  no  more  be  assumed  nor  indulg- 
ed than  intention  to  impose  criminal  liability 
without  such  triaL 

[4]  For  the  purposes  of  award  of  support 
pendente  lite,  that  issue  does  not  arise  solely 
upon  the  complaint  and  warrant.  There 
must  be  a  petition,  with  notice  to  the  defend- 
ant of  the  filing  thereof,  to  whic±i  he  has 
right  to  make  defense.  In  many  cases  the  re- 
lation diarged  in  the  petition  is  not  and  can- 
not be  denied.  If  it  is  not,  the  court  may 
award  the  temporary  support,  if,  under  all 
the  circumstances.  Justice  requires  it,  and  in 
such  an  amount  as  is  Just  Failure  to  deny 
the  relation  or  an  express  admission  of  it 
amoimts  to  a  confession  of  the  cause  of  ac- 
tion alleged  in  the  petition.  It  also  confess- 
es a  relation  which  in  law  imposes  the  duty 
to  render  support  But,  if  it  is  denied,  the 
situation  is  altogether  different  The  inquiry 
then  arises,  in  the  construction  of  the  stat- 
ute, whether  support  pendente  lite  can  be 
awarded  at  alL 

Postponement  of  all  pecuniary  relief,  until 
after  indictment,  trial,  conviction,  and  final 
Judgment,  would  often  work  great  hardship. 
There  may  be  necessary  continuances,  mis- 
trials, and  appellate  proceedings,  carrying 
the  controversy  over  a  long  period  of  time, 
and,  in  that  way,  the  plainly  manifest  pur- 
pose of  the  Legislature  to  compel  the  rendi- 
tion of  support  may  be  almost  entirely  de- 
feated. While,  in  a  legal  senpe,  the  main 
proceeding  \b  criminal,  its  practical  purpose 
Is  to  coerce  husbands  and  parents  into  the- 
rendition  of  necessary  support  of  wives  and 
children,  both  before  and  after  conviction  of 
the  accused.  Section  3  of  the  act  gives  the 
prosecutor  the  rifi^t  to  come  into  court  for 
pendente  lite  support,  and  empowers  the 
court  to  award  it  Its  inability  to  try  the  Is- 
sue of  relationship,  if  made  on  the  petiticm, 
without  a  Jury,  does  not  necessarily  predode 
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such  relief.    Tte  section  of  the  act  providing 
the  remedy  is  silent  as  to  the  mode  of  trial. 
Not  a  word  in  it  can  be  construed  as  neces- 
sarily inhibiting  power  in  the  court  to  im- 
panel a  Jury  for  trial  of  such  an  issue,  and 
let  it  render  a  verdict  in  such  collateral  pro- 
ceeding, upon  which  the  award  or  denial  of 
the  relief  sought  shall  depend.    And  the  pre- 
scription of  a  rule  of  evidence,  by  section  6, 
limited  to  the  issue  of  relationship,  is  strong- 
ly suggestive  of  l^islative  contemplation  of 
two  issues,  one  governed  by  the  rules  of  evi- 
dence applicable  in  civil  cases,  and  the  other 
by  the  rules  applicable   in   criminal   trials. 
Such  power  in  the  trial  court  is  necessary  to 
full  realization  of  the  legislative  purpose,  as 
disclosed  by  the  general  scope  of  the  act  and 
also  by  section  3  thereojP.    Generally  it  con- 
templates support  of  a  more  or  less  perman- 
ent chara((ter.    As  to  temporary  support,  sec- 
tion 8  confers  jurisdiction  and  power  upon 
the  court  to  award  it,  and  right  upon  the 
c<Mnplainant  to  come  in  and  ask  for  it  by  pe- 
tition.    Notice  to  the  defendant  is  required 
in  ordCT  to  give  him  an  opportimity  to  de- 
fend.   Parties  to  an  informal  civil  proceeding 
are  thus  provided  with  power  in  the  court 
to  hear  and  determine  the  controversy  and 
award  relief,  upon  the  basis  of  justice  as  dis- 
closed by  the  circumstances.    In  this  there 
is  no  exertion  of  any  case  brou^t  within 
the  scope  of  the  act,  nor  any  limitation  upon 
the  court's  powers.    Temporary  support  is  as 
clearly  within  the  intent  of  the  Legislature 
as  i>ennanent  support.    Power  to  award  the 
latter  is  conferred  in  terms  very  similar  in 
Import  to  those  in  which  authority  is  given  to 
allow  the  former.    Grant  of  power  to  make 
the  allowance  in  term  or  in  vacation  does  not 
predude   the   construction    here   given   the 
statuta    A  jury  trial  in  vacation  could  hard- 
ly have  been  intended,  but,  in  the  great  ma- 
jority of  the  cases,  there  is  no  occasion  for 
aacdi  a  trial,  for  the  relation  Is  not  denied.  The 
meaning  of  the  phrase,  ''the  court  or  a  judge 
thereof  in  vacation,"  is  that  the  order  may 
be  made  in  term  or  In  vacation,  according  to 
sitaation  of  the  parties,  the  issues  developed, 
and  the  circumstances  disclosed.    If  an  issue 


as  to  the  relation  is  made  by  allegation  and 
denial,  the  question  should  be  determined  in 
term,  by  a  jury  unless  waived,  and  the  order 
then  made,  or  in  vacation,  according  to  the 
convenience  of  the  court  and  parties.  Oth- 
erwise, it  may  all  be  disposed  of  either  in 
term  or  in  vacation.  The  jury  trial  here 
suggested  and  held  to  be  within  the  contem- 
plation of  the  act  will  not  in  any  way  affect 
such  a  trial  on  the  criminal  charge  preferred 
by  the  indictment  It  determines  the  rela- 
tionship only  provisionally  and  for  the  pur- 
poses of  award  of  temporary  support  More- 
over, the  parties  are  different  in  the  two 
trials.  Our  conclusion  is  that,  in  this  case 
and  others  of  its  class,  a  temporary  order 
awarding  support  pendente  lite  cannot  prop- 
erly be  entered  until  after  determination  of 
the  issue  as  to  the  relation  of  the  parties,  by 
a  jury  trial,  if  not  waived,  nor  otherwise 
than  upon  a  petition  filed  by  the  complainant 
praying  for  such  relief,  and  notice  to  the  de- 
fendant of  the  filing  thereof. 

In  this  proceeding  all  of  the  steps  pre- 
scribed by  the  statute  for  determination  of 
the  right  to  temporary  support  were  omitted. 
No  petition  was  filed.  The  defendant  had  no 
notice  of  an  application  for  award  of  such 
support  He  was  not  accorded  the  right  of 
trial  by  jury  of  the  issue  as  to  paternity  of 
the  child.  The  trial  he  had  on  the  complaint 
and  warrant  was  not  such  a  one  as  the  stat- 
ute contemplates,  except  in  so  far  as  it  may 
answer  the  purposes  of  a  preliminary  exam- 
ination. His  demurrer  to  the  warrant  and 
complaint  and  motion  to  quash  them  were 
properly  overruled.  Both  papers  follow  the 
forms  prescribed  by  the  statute.  As  the  en- 
tire proceeding,  in  so  far  as  it  relates  to  the 
award  of  temporary  support,  was  irregular 
and  erroneous,  it  is  unnecessary  to  enter  up- 
on any  inquiry  as  to  the  propriety  of  the  rul- 
ings on  the  motion  for  a  continuance  and  the 
demand  for  a  trial  by  jury. 

Hie  judgment  complained  of  will  be  re- 
versed, except  in  so  far  as  it  required  the 
defendant  to  enter  into  a  recognizance  to 
answer  such  indictment  as  should  be  found 
against  him,  and  the  case  remanded. 
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APPALACHIAN   POWER   CO.  V.  TATE. 

(No.  4419.) 

(Supreme  (^urt  of  Appeals  of  West  Yirsinia. 

March  7,  1922.) 

(BytlahuM  ly  the  Oourt) 

1.  Evidence  ie=»44l  (9)— Where  applianoe  Is 
sold  by  particular  descriptioii  in  written  con- 

'  tract,  buyer  may  not  prove  a  verbal  warranty 
of  fitness  for  a  particular  purpose. 

Where  a  machine  or  appliance  is  sold  by  a 
particular  description  or  designation  by  a  con- 
tract in  writing,  the  bnycr  may  not  prove  an 
express  verbal  warranty  of  fitness  of  such 
machine  or  appliance  for  a  particular  purpose. 

2.  Sales  ^=>273(5)— There  is  no  warranty  that 
article  bought  by  particular  description  is  fit 
for  any  particular  purpose,  although  seller 
knows  the  buyer  intends  it  for  such  purpose. 

Ordinarily  there  is  no  implied  warranty 
that  a  machine  or  appliance  sold  by  a  particu- 
lar description  is  fit  for  fitny  particular  pur- 
pose, even  though  the  seller  knows  at  the  time 
of  the  sale  that  the  buyer  intends  it  for  such 
specific  purpose. 

3.  Sales  $=9272— Machine  sold  by  particular  de- 
scription is  impliedly  warranted  to  be  a  mer- 
chantable  article  of  the  icind  sold. 

Where  a  sale  of  a  machine  or  appliance  is 
made  by  a  particular  description  or  designa- 
tion, there  is  an  Implied  warranty  that  it  will 
be  a  merchantable  article  of  the  kind  sold. 

4.  Sales  «=s>273(6)— Buyer  Is  Justified  in  re- 
jecting a  machine  sold  by  particular  descrip- 
tion, where  it  will  not  perform  the  usual 
service  of  the  ordinary  appliance  described. 

One  who  boys  a  machine  or  appliance  by  a 
particular  description  or  designation  is  justified 
in  rejecting  the  article  tendered  in  satisfaction 
of  the  contract  of  sale,  where  it  appears  that 
it  will  not  perform  the  service  usually  per- 
formed by  the  average  or  ordinary  machine  or 
appliance  described  in  the  contract  of  sale. 

Appeal  from  Circuit  CJourt,  Mercer  Opunty. 

Action  by  the  Appalachian  Power  Company 
against  James  D.  Tate  to  recover  a  balance 
claimed  ni>on  an  account  for  goods  sold  and 
delivered.  Judgment  for  the  defendant, 
plaintUTs  bill  dismissed,  and  the  plaintiff  i^ 
peals.    Affirmed. 

McClaugherty  &  Richardson,  of  Bluefleld, 
for  appellant 

Reynolds  &  Reynolds,  of  Princeton,  for  ap- 
pellee. 

RITZ,  J.  The  plaintiff  instituted  this  suit 
to  recover  the  balance  claimed  upon  an  ac- 
count for  goods  sold  and  delivered  by  it  to 
the  defendant,  the  jurisdiction  in  equity  be- 
ing sustained  by  an  attachment  sued  out  up- 
on the  ground  that  the  defendant  is  a  non- 
resident of  the  state  of  West  Virginia.  The 
right  to  recover  was  denied,  and  upon  a  hear- 
ing the  court  below  foxmd  in  favor  of  the  de- 
fendant,  and  dismissed   the  plaintiiTs  bill, 


f  and  it  is  to  reverse  this  decree  that  this  ap- 
peal is  prosecuted. 

The  only  substantial  controversy  arisen 
over  the  rigjht  of  the  plaintiff  to  recover  the 
purchase  price  of  one  "Isko  refrigerating 
unit  No.  20,"  amounting  to  $332.50.  It  ap- 
pears that  on  the  9th  day  of  May,  1910,  th» 
defendant  gave  a  written  order  to  the  plain- 
tiff for  the  refrigerating  machine  above  men- 
tioned at  the  price  above  indicated,  to  be 
shipped  by  express  as  soon  as  possible,  and 
to  be  paid  for  in  30  days  from  date  of  deliv- 
ery. This  written  order  was  accepted  in 
writing  by  the  plaintiff.  It  will  be  noted  that 
there  is  no  express  warranty  that  the  ma- 
chine to  be  furnished  would  be  fit  for  any 
particular  use,  or  would  accomplish  any  spe- 
cific purpose.  It  is  shown,  however,  that  at 
the  time  this  order  was  given  and  accepted 
the  plaintifTs  agent  warranted  that  the  ma- 
chine would  furnish  refrigeration  for  the  de- 
fendant's refrigerator,  and  would  make  small 
cubes  of  ice  for  domestic  table  use.  Upon 
this  order  the  plaintiff  had  the  manufacturer 
ship  a  machine  to  the  defendant,  but  the 
shipment  was  not  made  for  nearly  three 
months  after  the  order  was  given.  This  de- 
lay in  shipment  is,  however,  not  involved  in 
the  controversy.  When  the  madiine  arrived 
it  was  received  from  the  transportation  com- 
pany by  an  agent  of  the  plaintiff,  and  tak^i 
to  defendant's  residence,  where  it  was  placed 
in  a  servant's  room,  without  removing  the 
original  crating  and  packing,  until  the  same 
could  be  installed.  It  seems  that  a  part  of 
this  machine  was  intended  to  rest  on  the  top> 
of  the  refrigerator  and  another  part,  consist- 
ing of  coils  and  perhaps  some  other  devices, 
was  intended  to  be  placed  inside  the  chamber 
of  the  refrigerator  intended  to  contain  the 
ice  when  the  refrigerator  was  used  in  the 
ordinary  way,  and  to  connect  the  parts  so 
placed  it  was  necessary  to  bore  holes  through 
the  top  of  the  refrigerator,  through  which 
pipes  extended  Joining  the  part  on  the  out- 
side with  the  part  on  the  inside  of  the  refrig- 
erator. The  mechanical  device  was  operated 
by  electricity,  and  to  secure  the  current  for 
this  piupose  it  was  necessary  for  the  appa- 
ratus to  be  connected  with  the  electric  wires 
used  by  defendant  for  lighting  his  residence. 
Upon  the  delivery  of  the  machine  at  his  res- 
idence the  defendant  inquired  of  plalntUTa 
agent  who  made  the  d^very,  who  was  the 
same  agent  who  sold  the  machine  to  him, 
whom  he  conld  get  to  make  these  connections 
and  install  the  machine,  and  this  agent  ad* 
vised  him  that  a  certain  plumber  and  a  cer- 
tain electrician  could  properly  do  the  work. 
Accompanying  the  machine  were  diagrama 
and  directions  for  the  proper  installation. 
On  the  day  after  the  machine  was  delivered 
at  his  residence,  defendant  procured  the 
pTnmber  and  the  electrician  recommended  by 
plaintiiTs  agent  to  come  to  his  residence  for 
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the  purpose  of  InstaUlng  the  machine.  Upon 
opening  the  door  of  the  room  in  which  the 
machine  had  been  stored  overnight,  a  very 
strong  odor  of  gas  was  detected,  which  had 
evidently  escaped  from  the  machine.  The 
crating  and  packing  were  removed  and  the 
machine  installed  in  exact  accordance  with 
the  directions,  but  it  failed  to  produce  any 
siibstantial  refrigeration  or  to  make  any  Ice 
as  it  was  contemplated  that  it  would.  De- 
fendant thereupon  notified  the  plalntifiT^s 
agent  of  the  failure  of  the  device  to  function, 
and  this  agent  made  an  examination  of  it. 
He  made  no  criticism  of  the  manner  in  which 
the  work  of  installation  had  been  done,  but 
discovered  some  valves  which  he  thought 
were  not  properly  adjusted.  After  adjusting 
these  valves  another  attempt  was  made  to  op- 
erate the  machine,  but  without  sucess.  The 
plaintiffs  agent  then  concluded  that  the  fail- 
ure ui>on  the  part  of  the  device  to  operate 
was  occasioned  by  an  insufficient  supply  of 
gas,  and  he  undertook  to  secure  an  additional 
supply.  He  was  unable  to  get  the  gas  upon 
his  order,  and  proposed  that  he  would  substi- 
tute a  machine  which  he  was  using  for  dem- 
onstration purposes.  The  defendant  acceded 
to  this  suggestion,  and  the  substitution  was 
made,  but  with  no  better  results  than  had 
been  obtained  with  the  first  machine.  After 
repeated  attempts  to  get  the  results  contem- 
plated, the  defendant  refused  to  accept  the 
device,  and  so  notified  plaintiff's  agent. 
Some  time  afterward  a  representative  of  the 
manufacturer  appeared  ui>on  the  scene,  and 
examined  the  machine  at  defendant's  resi- 
dence, where  it  still  remained.  According  to 
his  contenti(m  it  was  badly  out  of  repair,  and 
required  considerable  replacements  and  re- 
pairs to  make  it  a  working  machine.  He  pro- 
posed to  remedy  the  difficulties,  but  the  plain- 
tiff refused  to  employ  him  for  the  purpose 
and  incur  the  attendant  liability,  as  did  also 
the  defendant,  and  the  machine  remained  at 
the  defendant's  resid^ice  without  any  further 
attempt  to  use  it  at  the  time  this  suit  was 
brought. 

The  defendant  challenged  the  right  of  the 
plaintiff  to  recover  upon  this  state  of  facts, 
and  In  addition  filed  an  answer  in  the  nature 
of  a  cross-bill.  In  which  he  claimed  damages 
in  the  sum  of  $1,000  for  Injury  to  his  refrig- 
erator, for  loss  of  food  products  on  account 
of  lack  of  refrigeration,  and  for  inconven- 
ience experienced  by  him  In  his  home  because 
of  the  experiments  conducted  with  the  ma- 
chine. 

[1]  The  plaintiff's  right  to  recover  depends 
upon  the  application  of  a  few  familiar  prin- 
ciples of  the  law  of  sales.  There  is  contained 
in  the  written  order  and  the  acceptance 
thereof  no  express  warranty  that  the  ma- 
chine purchased  would  be  fit  for  any  i>artic- 
ular  use  or  would  accomplish  any  particular 
purpose.  There  was  a  verbal  warranty  made 
by  the  plaintiff  prior  to  or  contemporaneous 


with  the  writing  that  the  device  would  fur- 
nish refrigeration  and  would  produce  small 
cubes  of  ice  for  domestic  table  use.  The 
plaintifTs  agent  admits  this.  Can  we  add 
this  warranty  to  the  written  contract?  If 
we  can,  the  defendant's  right  to  prevail  in 
this  suit  is  dear,  for  It  Is  admitted  that  the 
machine  does  not  and  never  did  meet  the 
terms  of  this  warranty.  There  Is  some  con- 
flict among  the  authorities  on  this  question. 
There  are  some  holdings  to  the  effect  that  a 
warranty  Is  collateral  to  the  principal  con- 
tract, and  may  be  proven  by  parol  evidence, 
even  though  the  contract  of  sale  is  in  writ- 
ing. The  better  reason,  supported  by  the 
weight  of  authority,  seems  to  be  that  a  verbal 
express  warranty  cannot  be  added  to  a  writ- 
ten contract  of  sale.  Wllliston  on  Sales,  § 
215 ;  23  R  C.  K,  title  "Sales,''  §  224.  This  is 
the  doctrine  adhered  to  by  this  court  Erie 
City  Iron  Works  v.  Miller  Supply  Co.,  68  W. 
Va.  519,  70  S.  E.  125 ;  American  Canning  Co. 
V.  Flat  Top  Grocery  Co.,  68  W.  Va.  698,  70  S. 
E.  756. 

[2]  Being  thus  barred  from  considering  the 
express  verbal  warranty,  we  must  determine 
the  rights  of  the  parties  upon  the  terms  of 
the  written  contract  It  is  quite  well  estab- 
lished that  where  one  buys  an  article  of  per- 
sonal property  by  a  particular  description  or 
of  a  designated  kind,  there  Is  generally  no  Im- 
plied warranty  of  fitness  of  such  article  for 
any  particular  purpose,  even  though  the  sell- 
er knows  at  the  time  of  the  sale  that  the 
buyer  intends  it  for  a  specific  use,  but  there 
is  an  implied  warranty  that  the  article  fur- 
nished is  a  merchantable  article  of  the  kind 
purchased;  that  is,  that  it  will  fill  the  de- 
scription of  the  article  purchased.  Gorby  v. 
Bridgeman,  83  W.  Va.  727,  99  S.  B.  88.  Ap- 
plying this  principle  to  the  case  here,  if  the 
machine  furnished  by  the  plaintiff  meets  the 
description  of  the  machine  contained  in  the 
written  contract,  then  it  has  fully  complied 
therewith,  and  is  entitled  to  recover.  If,  on 
the  other  hand,  the  machine  furnished  was 
noc  a  merchantable  machine  of  the  kind  or- 
dered, the  defendant  was  justified  in  reject^ 
ing  the  same. 

[3]  That  the  machine  furnished  answered 
the  description  contained  In  the  written  con- 
tract so  far  as  the  name  Is  concerned  there  is 
no  doubt.  Was  it,  however,  an  ordinary  ma- 
chine of  that  class?  Did  it  possess  the  attri- 
butes ordinarily  belonging  to  a  machine  of 
that  kind?  If  it  did  not,  then  it  did  not  meet 
the  requirements  of  the  contract  There  is 
some  evidence  tending  to  show  that  the  Isko 
refrigerating  machine  will  not  perform  the 
functions  of  refrigeration  or  of  making  ice.  If 
this  is  true,  then  the  fact  that  the  device  fur- 
nished the  defendant  did  not  make  ice  is  not 
evidence  that  it  did  not  correspond  with  the 
description  contained  in  the  written  contract 
The  plaintiff,  however,  has  introduced  much 
evidence  to  establish  as  a  fact  tha    the  Iflko 


152 


111  SOUTHEASTERN  HEPOBTER 


(W.Va. 


machine  when  In  proper  order  will  produce 
adequate  refrigeration  and  will  make  Ice 
cubes,  and,  a^  before  stated,  a  representative 
of  the  manufacturer  condemned  the  machine 
furnished  the  defendant  because  It  was  out 
of  order.  Of  course  the  plaintiff,  In  fulfill- 
ment of  its  contract,  could  not  furnish  a  ma- 
chine answering  the  general  description,  but 
so  out  of  order  or  so  lacking  In  workmanship 
as  not  to  i)erform  any  of  the  functions  usual- 
ly performed  by  machines  of  the  general 
class  to  which  it  belongs.  Such  a  machine 
would  not  be  a  merchantable  one  of  that 
class.  There  Is  evidence  In  support  of  both 
contentions,  but  It  seems  to  us  that  the  pre- 
ix>nderance  of  the  evidence  Is  to  the  ^ect 
that  an  ordinary  Isko  machine  will  furnish 
refrigeration  and  make  Ice,  and,  it  being  con- 
ceded that  the  one  furnished  the  defendant 
will  not,  it  follows  that  it  does  not  answer 
the  description  contained  in  the  written  or- 
der, and  the  court  properly  denied  the  plain- 
tiff relief. 

[4]  The  plaintiff  insists  that  the  defen- 
dant's conduct  has  been  inconsistent  with  his 
contention  that  he  rejected  the  machine,  that 
it  offered  to  take  the  machine  back  and  re- 
lieve him  of  any  liability  for  its  purchase 
price,  which  offer  he  refused.  It  is  true  one 
of  plaintiff's  agents  testifies  that  he  proposed 
to  the  defendant  that  he  would  take  the  ma- 
chine back  for  the  plaintiff  and  cancel  the 
claim  for  the  purchase  price,  but  the  defen- 
dant says  that  this  was  to  be  also  a  settle- 
ment of  any  claims  he  might  have  for  dam- 
ages against  the  plaintiff,  and  that  he  did  re- 
fuse to  accept  such  settlement,  but  that  he 
never  refused  to  permit  the  plaintiff  to  re- 
claim the  machine,  but  has  been  perfectly 
willing  at  all  times  and  still  is  willing  for  it 
to  take  it  and  make  any  disposition  it  desires 
of  it.  The  evidence  of  plaintiff's  witness  upon 
this  question  is  not  inconsistent  with  defend- 
ant's contention.  He  shows  that  he  was 
trying  to  settle  the  controversies  between  the 
parties,  and  that  defendant  was  then  claim- 
ing damages,  and  it  would  seem  from  all  of 
the  evidence  that  his  proposition  contemplat- 
ed Just  what  the  defendant  says  It  did.  Of 
course  the  defendant  could  not  be  compelled 
to  waive  any  claims  for  damages  that  he 
might  have,  under  penalty  of  being  charged 
with  conduct  inconsistent  with  his  rejection 
of  the  machine. 


The  plaintiff  contends  that  it  is  entitled  to 
recover  In  any  event  the  sum  of  $9.60,  being 
the  price  of  an  electric  grill  furnished  the  de- 
fendant The  defendant  admits  that  he  re- 
ceived this  grill,  but  says  that  he  is  under 
the  impression  that  he  returned  it,  and  enforc- 
es this  contrition  with  the  declaration  that 
it  did  not  appear  on  the  statement  of  account 
sent  him  by  the  plaintiff,  all  of  the  items  of 
which  he  paid,  except  the  one  covering  the 
price  of  the  Isko  machine.  It  is  true  when 
testifying  he  stated  that  he  would  ascertain 
definitely  when  he  went  home  whether  this 
grill  had  been  returned,  but  there  is  no  fur- 
ther showing  in  the  record  in  regard  to'it. 
The  plaintiff  did  not  undertake  to  show  that 
it  had  not  been  returned.  It  occurs  to  us  that 
the  defendant's  statement,  coupled  with  th(^ 
fact  that  the  item  was  not  included  In  the 
statement  of  account  sent  him.  Justifies  the 
finding  of  the  circuit  court  upon  this  question. 

The  defendant  cross-assigns  as  error  the 
action  of  the  court  in  denying  his  claim  for 
damages.  He  claims  that  his  refrigerator 
was  rendered  practically  worthless  in  at- 
tempting to  install  the  machine  In  it,  and 
that  it  was  worth  from  $200  to  $260 ;  that  he 
lost  a  considerable  quantity  of  vegetables, 
milk,  and  meat  for  want  of  refrigeration: 
and  that  he  was  much  inconveni^iced  by  the 
failure  of  the  machine  to  produce  refrigera- 
tion. That  the  refrigerator  was  slightly  in- 
jured, sufficiently  appears,  but  it  is  also 
shown  that  the  damage  to  it  can  be  repaired 
for  a  very  inconsiderable  sum;  the  amount 
not  being  shown.  Under  the  evidence  he  was 
not  entitled  to  recover  as  damages  the  full 
value  of  the  refrigerator,  but,  if  entitled  to 
recover  at  all  on  this  account,  only  the  differ- 
ence in  the  value  of  the  same  before  and  aft- 
er the  injury  to  it  What  this  Is  does  not  suf- 
ficiently appear  to  form  a  basis  for  a  recov- 
ery in  his  favor.  The  claims  for  loss  of  food 
products  are  uncertain  and  indefinite.  Thero 
is  no  showing  of  any  actual  loss  on  this  ac- 
count and  the  amount  thereof.  The  incon- 
venience suffered  is  entirely  too  speculative^ 
and  uncertain  to  form  the  basis  of  any  re- 
covery. The  defendant's  evidence  introduced 
in  support  of  his  claim  for  damages  entirely 
fails  to  establish  any  reasonably  certain  or 
definite  basis  for  such  recovery. 

We  find  no  error  in  the  decree  complained 
of,  and  the  same  is  affirmed. 
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DEXTER  «,  CARPENTER,  Ido^  v.  CO-OP- 
ERATIVE FUEL  CO.    (Ne.  4422.) 

(Supreme  Court  of  Appeals  of  West  Tirsinla. 

March  7,  1922.) 

(ByUahiu  5y  the  Court.) 

1.  Appeal  aad  error  «ss>l003— Verdiot  contrary 
to  welobt  and  preponderanoe  of  evidenoe 
eheuld  be  set  aside. 

Where  the  rerdict  of  a  jurjr  ie  contrary  to 
the  decided  weight  and  preponderance  of  the 
evidence,  it  shoiijd  be  set  aside,  notwithstand- 
ing the  evidence  may  have  justified  the  giving 
of  instructions  based  thereon. 

2.  Sales  ^=s>428,  429--Where  goods  are  sold 
without  opportunity  for  inspection,  buyer 
may  recoup  the  difference  between  the  con- 
tracted value  and  the  value  with  the  defects 
shown;  return  not  condition  precedent  to 
reooupment. 

When  goods  are  sold  to  be  of  a  particular 
kind  or  quality,  and  there  has  been  no  inspec- 
tion or  opportunity  of  inspection,  and  the  buyer 
relies  on  the  seller  to  deliver  the  goods  con- 
tracted for,  the  purchaser  may,  when  sued  by 
the  seller  for  the  price  thereof,  recoup  in  dam- 
ages the  difference  between  the  value  which  the 
goods  sold  would  have  had  at  the  time  of  de- 
livery if  of  the  kind  and  quality  corresponding 
to  the  warranty,  and  the  actual  value  thereof 
at  the  same  time  with  the  defects  shown;  and 
it  is  not  a  condition  precedent  to  such  right  that 
the  purchaser  should  have  notified  the  seller 
and  offered  to  return  the  goods. 

Error  to  Clr(n]it  Court,  Mercer  Comity. 

Acrtion  by  Dexter  &  Carpenter,  Ina, 
against  the  Co-operative  Fuel  Company.  Ver- 
dict and  judgment  for  plaintiff,  and  the  de- 
fendant brings  error.  Reversed,  verdict  set 
aside,  and  defendant  awarded  a  new  triaL 

Arthur  F.  Kingdon,  of  Bluefield,  for  plain- 
tiff in  error. 

Lee  &  Tanner,  of  Bluefield,  for  defendant 
In  error. 

MILLER,  J.  On  notice  of  a  motion  there- 
for the  plaintiff  obtained  a  verdict  and  judg- 
ment for  the  sum  of  $922.21,  the  fall  amount 
sued  for,  and  we  awarded  defendant  the  pres- 
ent writ  of  error  to  review  the  judgment 
Iironounced  on  the  11th  day  of  June,  1921. 

What  plaintiff  sued  for  was  the  price  of 
two  car  loads  of  coal  sold  and  delivered  to 
defendant,  the  first  on  November  5,  1920, 
containing  41.40  net  tons  at  $9.00  per  ton, 
amounting  to  $372.60:  the  second  on  Novem- 
ber 10,  1020,  containing  58.70  net  tons  at 
99.00  per  ton,  amounting  to  $528.30,  which 
with  interest  to  the  date  of  the  notice  totaled 
$918.90,  and  at  the  date  of  the  verdict,  $922.- 
21,  the  amount  of  the  verdict  and  judgment. 

Besides  the  general  issue  of  non  assump- 
sit, the  defendant  filed  a  plea  of  tender  be- 
fore suit  and  on  the  trial,  of  $282.48,  also  a 


notice  of  recoupment  of  damages  for  breadi 
of  the  contract  by  plaintiff  in  furnishing  coal 
of  an  inferior  quality  to  that  of  Standard 
Pocahontas  ROM  coal  contracted  for,  and  for 
which  defendant  was  only  able  to  realize  the 
sum  of  $385.91,  and  was  obliged  to  pay  de- 
murrage and  switching  charges  amounting 
to  $53.38,  and  on  which  coal  it  was  entitled 
to  a  profit  of  fifty  cents  per  ton,  or  $50.05, 
leaving  a  net  balance  of  $282.48,  the  amount 
tendered,  entitling  defendant  to  recoup  in 
damages  the  difference  between  $900.90,  the 
principal  sum  sued  for,  and  the  sum  of  $282.- 
48,  or  the  sum  of  $617.42,  which  it  would 
undertake  to  offset  against  plaintifTs  demand. 

It  ifif  agreed  that  the  memorandum  orders 
accepted  by  plaintiff  show  that  the  coal  con- 
tracted for  was  what  was  known  in  the 
market  as  Standard  Pocahontas  ROM  (run 
of  mine)  coal.  And  according  to  these  mem- 
oranda the  coal  was  to  be  shipped  to  defend- 
ant at  Portsmouth  Scales,  Ohio. 

The  main  controversy  before  the  court  and 
jury  was  whether  the  two  cars  of  coal  sued 
for  were  in  fact  Standard  Pocahontas  ROM 
coal;  and  much  testimony  of  witnesses  was 
Introduced  on  this  question.  It  was  fully 
proven  that  these  two  cars  of  coal  came  from 
what  it  known  as  the  X  B.  B.  mines»  in 
McDowell  County,  and  were  billed  and  ship- 
ped to  Portsmouth,  Ohio,  not  in  the  name  of 
the  defendant,  but  in  the  name  of  the  plain- 
tiff, where  there  was  a  joint  agent  or  ship- 
ping derk,  who  received  them  and  rebilled 
and  shipped  them  to  defendant's  customer, 
the  Ford  Motor  Company,  at  Detroit,  Michi- 
gan, where  they  were  received  a  few  days 
later,  and  were  after  analysis  rejected,  ap- 
parently on  the  ground  that  the  coal  was  too 
high  in  ash  qualities;  and  plaintiff  was  so 
notified  through  its  agent  at  Bluefield,  W. 
Va.,  where  the  contract  was  made,  by  the 
agent  of  the  defendant  company,  also  located 
there. 

It  is  proven  that  the  coal  from  the  J.  B.  B. 
mines,  owned  and  operated  by  plaintiff,  was 
generally  good  coal,  and  was,  when  properly 
mined  and  delivered  in  the  cars,  accepted  In 
the  market  as  Standard  Pocahontas  ROM 
coal.  The  witnesses  for  plaintiff  and  defend- 
ant, however,  differ  as  to  the  proper  manner 
for  preparing  the  coal  for  shipment  at  the 
mines.  One  or  two  of  defendant's  witnesses 
say  that,  at  some  mines  at  least,  the  coal  is 
first  run  over  screens,  and  the  lump,  egg, 
nut  and  slack  thereby  seitarated  and  deliver- 
ed on  to  different  tables,  where  it  is  picked 
and  the  impurities  removed,  and  when  so 
treated.  Standard  Pocahontas  ROM  coal  is 
produced  by  reassembling  the  different  lots 
in  about  the  proportion  it  comes  from  the 
mine,  namely,  40%  to  50%  lump,  egg  and  nut, 
and  60%  to  60%  slack,  and  then  delivered  in- 
to the  cars  for  shipment.  It  is  proven  and 
agreed  that  the  J.  B.  B.  mines  have  no  equip- 
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ment  for  purifjrlng  and  preparing  the  coal 
for  market  in  this  way;  but  witnesses  for 
plaintiff  say  that  Standard  Pocahontas  ROM 
coal  does  not  call  for  such  treatment;  that 
run  of  mine  means  the  coal  just  as  it  is 
mined  and  hauled  out  of  the  mine  and  dump* 
ed  Into  the  cars.  Notwithstanding  this  claim, 
plaintiff's  manager  at  Bluefleld  says  on  cross- 
examination  that  Standard  Pocahontas  run 
of  mine  for  the  United  States  Navy  is  fixed 
as  to  quality  by  chemical  analysis,  but  that 
when  sold  elsewhere  the  designation  Stand- 
ard Pocahontas  ROM  has  no  meaning  other 
than  run  of  mine.  Accepting  this  as  the 
true  basis  for  marketing  the  coal,  howevert 
the  evidence  satisfies  us  that  run  of  the  mine 
coal  from  the  mines  of  plaintiff  would  pro- 
duce lump,  egg,  nut  and  slack  in  about  the 
proportion  named,  that  is,  40%  to  50%  lump, 
egg  and  nut,  and  50%  to  60%  slack,  and  that 
the  chemical  analysis  should  not  show  over 
4%  to  6%  ash,  and  that  a  showing  of  a  great- 
er percent  of  ash  would  mean  dirty  coal, 
not  properly  classified  as  Standard  Poca- 
hontas ROM  coaL 

But  whatever  may  be  the  true  method  of 
producing  and  classifjring  Standard  Pocahon- 
tas ROM  coal,  it  is  conceded  by  plaintiff  that 
coal  so  classified  and  sold  In  the  market, 
whether  at  the  seaboard  or  inland,  has  good 
heat  producing  and  other  qualities,  and  is 
free  from  impurities  rendering  it  practically 
worthless  for  steam  and  domestic  purposes. 
So  that  for  the  purposes  of  this  case  it  be- 
comes of  little  Importance  whether  the  one 
or  another  method  of  producing  such  coal  be 
the  proper  one ;  to  answer  the  reasonable  re- 
quirements of  such  coal  for  steam  or  domes- 
tic uses  It  should  come  up  to  the  quality  of 
coal  sold  as  Standard  Pocahontas  ROM  coaL 
Otherwise  the  seller  could  not  know  what  he 
was  selling^  nor  the  buyer  what  he  has  con- 
tracted for.  After  this  case  arose  the  plain- 
tiff took  samples  by  pick  from  the  face  of 
one  of  its  mines  and  had  them  analyzed, 
and  proved  by  this  analysis  that  they  showed 
a  low  percentage  of  ash,  not  over  4%;  and 
plaintiff  proved  by  the  same  witnesses  that 
the  average  per  centum  of  ash  In  the  Stand- 
ard Pocahontas  ROM  coal  runs  not  to  exceed 
7%  of  ash.  The  customer  of  defendant,  the 
Pord  Motor  Company,  in  rejecting  the  par- 
ticular coal  in  question,  replied  that  the  coal 
in  the  two  cars  rejected  showed  an  ash  test 
of  over  12%.  Objection  was  made  to  this 
evidence  because  hearsay,  the  chemist  of  the 
Ford  Motor  Company  who  made  the  test  not 
being  found  or  examined;  but  this  was  the 
ground  of  objection  by  the  Ford  Motor  Com- 
pany, and  it  is  conceded  that  a  coal  showing 
this  high  a  percentage  of  ash  would  be  a 
dirty  coal,  and  much  higher  showing  than 
the  coal  from  the  Pocahontas  field  should 
develop.  However,  defendant  does  not  rely 
wholly  on  the  test  supposed  to  have  been 
made  by  the  Ford  Motor  Company.    After 


the  coal  was  rejected  a  representative  of 
the  defendant  was  sent  to  Detroit,  and  was 
told  that  he  might  have  it  analyzed  at  the 
Ford  company's  expense,  and  if  it  showed 
the  proper  test,  the  Ford  company  would 
take  it  and  pay  for  it  The  coal  was  identi- 
fied by  the  numbers  of  the  cars  in  which  it 
was  shipped.  Defendant's  representative  con- 
cluded that  it  was  useless  to  have  the  test 
made,  and  he  set  out  to  make  the  best  dis- 
position of  the  coal  that  he  could.  He  suc- 
ceeded in  selling  both  loads  to  J.  W.  Dykstra 
&  Company,  a  coal  dealer  at  Detroit,  at  the 
price  shown  in  defendant's  recoupment,  who 
in  turn  disposed  of  car  I.  C.  11S519  to  the 
Peoples  Coal  &  Coke  Company,  dealers  at  De- 
troit, and  the  other  car  N.  &  W.  47350  to  R, 
A.  Holland  at  Walkervllle,  Ontario.  Bach 
purchaser  swears  that  the  coal  In  the  car 
purchased  was  not  Standard  Pocahontas  coal. 
The  purchaser  of  I.  C.  car  No.  118519  said 
It  looked  like  nut,  pea  and  slack;  and  the 
witness  Michalak,  of  the  Peoples  Coal  & 
Coke  Company,  swears  that  the  car  bought 
by  his  company  was  mostly'  fine  slack  and 
was  mixed  with  sand;  that  one  purchaser  to 
whom  he  sold  a  part  of  it  complained,  and 
when  he  went  to  investigate  he  found  his 
furnace  choked;  that  he  advised  buying  some 
lump  coal  to  mix  with  the  other,  which  was 
done,  and  still  it  would  not  work  in  the  fur- 
nace, and  he  had  to  remove  the  coal  from 
the  cellar  of  his  customer;  that  other  com- 
plaints were  made  by  other  customers ;  that 
they  still  had  a  greater  part  of  the  coal  on 
hand;  and  that  his  company  had  complained 
to  J.  W.  Dykstra  about  the  coal,  and  had  not 
paid  for  it.  The  Ontario  customer  testified 
to  the  bad  qualities  of  his  coal ;  said  that  on 
account  of  its  quaUty  the  Canadian  govern- 
ment had  made  him  a  rebate  of  the  difference 
between  fifty-three  cents,  the  regular  customs 
duty  per  ton  on  the  class  of  coal  purchased, 
and  fourteen  cents  a  ton,  the  rate  on  inferior 
coal  such  as  he  got  in  the  car  purchased. 
There  is  some  evidence  tending  to  show  that 
exposure  of  the  coal  to  weather  may  have 
accounted  for  the  disintegration  shown,  but 
this  would  not  account  for  the  dirty  condi- 
tion and  bad  quality  of  the  coal  as  shown 
by  the  positive  evidence  of  the  witnesses. 
It  is  conceded  that  these  cars  of  coal  had-  no 
substantial  inspection  at  the  mines  before 
shipment  Plaintiff  had  only  one  inspector 
to  Inspect  as  many  as  fifty  cars  a  day,  pro- 
duced at  five  different  and  widely  separated 
mines;  and  he  says  he  could  not  l)e  at  the 
mines  when  the  coal  was  bMng  run  and 
dumped  into  the  cars.  This  coal  had  no  in- 
spection until  it  reached  Detroit.  The  pur- 
chaser at  Walkervllle,  Ontario,  says  he  used 
the  coal  himself  and  would  not  have  pur- 
chased it  at  all  if  he  had  seen  it  beforehand. 
Plaintiff  offered  no  evidence  of  the  character 
of  these  two  loads  of  coal  except  the  general 
statement  of  its  superintendent  that  It  was 
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rnn  of  the  mine  coaL  These  cars  were  two 
of  the  six  sold  to  the  Ford  Motor  Company. 
The  four  other  cars  were  accei^ted  without 
objection.  Why  not  these  two,  if  Standard 
Pocahontas  ROM  coal?  There  could  be  no 
reason  for  the  Ford  company  rejecting  these 
and  not  the  four  cars  accepted,  except  that 
the  coal  was  bad  and  inferior  and  not  of  the 
<iuality  of  the  four  other  cars.  There  is 
some  evidence  that  about  the  time  this  coal 
was  loaded  the  plaintiff  had  been  engaged  in 
robbing  its  coal  of  egg  and  nut  to  fill  orders 
for  those  grades  of  coal.  But  while  signiH- 
cant,  we  do  not  think  this  fact  materiaL 

[1]  Upon  the  whole  evidence  we  think  the 
plaintiff  failed  to  make  even  a  prima  fade 
case  of  compliance  with  its  contract,  and  that 
the  verdict  of  the  jury  was  contrary  to  the 
plain  preponderance  of  the  evidence.  Where 
the  verdict  of  the  jury  is  contrary  to  the  de- 
cided weight  and  preponderance  of  the  evi- 
dence, notwithstanding  the  evidence  may 
have  justified  the  giving  of  instructions  based 
on  it,  it  will  be  set  aside.  Fuccy  v.  Coal  & 
CokeTly.  Co.,  76  W.  Va.  134, 141,  88  S.  R  301. 

[2]  But  as  is  said  it  was  the  duty  of  the 
defendant,  if  the  coal  was  not  of  the  quality 
called  for  by  the  contract,  to  reject  it  and 
notify  the  plaintiff,  and  give  it  opportimity 
to  resell  or  give  orders  for  Its  disposition; 
that  having  accepted  and  sold  it,  defendant 
was  bound  for  the  full  price  r^ardless  of  the 
quality  or  character  of  the  coal;  and  such 
seems  to  have  been  the  theory  of  the  trial 
i.'ourt  as  evidenced  by  instructions  given  to 
the  jury  and  refused.  The  coal  was  shipped, 
not  to  the  defendant  at  Portsmouth  Scales 
as  stipulated  in  the  order,  but  to  the  plaintiff 
itself,  and  there  turned  over  to  defendant 
through  a  joint  agent  There  was  no  oppor- 
tunity there  to  properly  inspect  the  coal  in 
the  cars;  and  it  must  have  been  known  to 
the  plaintiff  that  the  only  one  there  to  look 
after  the  coal  was  the  billing  or  shipping 
clerk,  employed  to  rebill  and  forward  the 
coal  to  defendant's  customers.  The  coal  was 
sold  f.  o.  bi  cars  at  the  mines,  and  certainly 
there  was  no  opportunity  there  for  the  de- 
fendant to  inspect  it.  Viewing  the  coal  from 
the  top  of  the  car  would  not  ordinarily  fur- 
nish adequate  opportunity  for  inspection.  In 
the  case  of  WUson  v.  Wiggin,  73  W.  Va.  560, 
81  S.  E.  842,  we  held  that  under  such  circum- 
stances the  purchaser,  if  the  goods  are  not 
of  the  kind  and  the  quality  contracted  for, 
though  he  has  not  returned  or  offered  to  re- 
turn them,  or  notified  the  seller  of  the  defect, 
may  plead  the  breach  in  recoupment  of  the 
purchase  price,  when  the  seller  sues  therefor. 
And  subsequently,  when  this  case  was  again 
before  us  on  writ  of  error,  we  decided  that  the 
true  measure  of  damages  in  such  cases  is  the 
difference  between  the  value  which  the  goods 
8^d  would  haye  had  at  the  time  of  delivery 
if  of  the  kind  and  quality  corresponding  to 


the  warranty,  and  the  actual  value  thereof 
at  the  same  time  with  the  defects  shown. 

And  in  Virginia,  the  Supreme  Court  of  Ap- 
peals held  that  a  purchaser  is  not  estopped 
from  claiming  damages  for  such  breach  be- 
cause he  has  given  no  notice  to  the  seller  of 
his  daim.  Eastern  Ice  Co.  v.  King,  86  Va. 
97,  102,  9  S.  E.  506. 

In  the  case  here  the  evidence  satisfies  us 
that  the  defendant  sold  the  coal  at  the  very 
best  price  obtainable  in  the  market,  on  the 
basis  f.  0.  b.  cars  at  the  mines,  and  thereby 
mitigated  the  damages  which  it  was  entitled 
to  recoup  against  plaintiff. 

In  so  far  as  the  instructions  given  and  re- 
fused are  not  in  accord  with  the  foregoing 
principles,  they  should,  on  the  new  trial 
about  to  be  awarded,  be  refused  or  modified. 

The  judgment  will  be  reversed,  the  ver- 
dict set  aside,  and  the  defendant  awarded 
a  new  triaL 


(90  W.  Va.  417) 
DAVIS  V.  FISHER.     (No.  4320.) 

(Supreme  €k)urt  of  Appeals  of  West  Virginia. 

March  7,  1922.) 

(Syllabus  hy  the  Court.) 

1.  PrIiolpaJ  and  agent  «5>I89(4)— In  action 
on  a  oontraot,  where  defendant  pleaded  nil 
debet,  evidenoe  he  made  the  contract  merely 
ss  agent  for  disclosed  principal  was  admis- 
sible under  the  general  Issue. 

Plaintiff,  on  motion  under  the  statute, 
sought  to  recover  judgment  for  money  alleged 
to  be  owing  him,  under  a  verbal  contract  made 
with  defendant.  Defendant  pleaded  nil  debet, 
and  upon  the  trial  offered  evidence  tending  to 
phow  that,  when  the  alleged  contract  was  made, 
he  was  acting  as  the  agent  of  a  disclosed  prin- 
cipal and  not  for  himself,  and  that  plaintiff  then 
Imew  he  was  so  acting.  Such  evidence  wan 
admissible  under  the  general  issue,  and  it  was 
error  to  exclude  it 

2.  Pleading  ^=d428(3)^ln  action  on  contraot 
where  defendant  pleaded  nil  debet,  plaintiff 
not  moving  to  require  dsfendant  to  file  par« 
tloulars  of  defense  oannot  object  to  testi- 
mony ailmlsslble  under  such  plea. 

In  an  action  for  recovery  of  money  due  on 
contract,  where  defendant  has  filed  the  plea  of 
nil  debet,  the  plaintiff  has  the  right  under  sec- 
tion 46,  chapter  130  (sec.  4903),  Code,  to 
move  the  court  to  require  the  defendant  to 
file  a  statement  showing  the  particulars  of 
his  ground  of  defense,  and,  upon  his  failure  or 
neglect  to  make  such  motion,  he  cannot,  on  the 
ground  of  surprise,  object  to  evidence  properly 
admissible  under  such  plea. 

3^  Principal  and  agent  ^ssilSB  (2)— Principal 
and  not  agent  held  bound  by  agenfs  commis- 
sion contract  made  within  aotual  or  apparent 
scope  of  authority. 

Where  an  agent,  within  the  scope  of  his 
actual  or  apparent  authority,  and  acting  for 
and  on  behalf  of  his  disclosed  principal,  makee 
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a  contract  to  pay  plaintiff  commissions  for  his 
services  In  bringing  about  a  meeting  between 
the  agent  and  the  owner  of  certain  timber 
which  the  principal  desires  to  purchase,  and, 
in  consequence  of  which  meeting,  the  agent  pro- 
cures such  timber  for  his  principal,  such  con- 
tract is  deemed  to  be  that  of  the  principal,  and 
the  agent  is  not  bound  by  it,  unless  his  conduct 
or  his  express  promise  evinces  an  intention 
that  he  shall  be  bound  personally. 

4.  Principal  and  agent  ^=>l  94 (4)— Refusal  of 
Instruction  that  defendant  agent  was  not  lia- 
ble for  oommlaslons  ander  oontract  if  made 
for  dlsdosed  principal  held  error. 

Under  such  circumstances  it  is  error  to 
refuse  an  instruction  on  behalf  of  the  de- 
fendant agent  in  an  action  for  such  commis- 
sions, which  told  the  jury  that,  if  they  believed 
from  the  evidence  that  the  plaintiff  and  de- 
fendant made  the  contract  as  claimed  by  the 
plaintiff,  and  that  at  the  time  it  was  made  the 
defendant  was  acting  for  his  principal  in  mak- 
ing the  contract,  and  that  plaintiff  then  knew 
the  defendant  was  so  acting,  the  Jury  should 
find  for  the  defendant,  there  being  no  claim  by 
the  plaintiff  that  defendant  promised  to  pay 
the  debt  of  his  prindpaL 

Error  to  Circuit  CTourt,  Randolph  County. 

Action  by  George  B.  DatIs  against  W.  H. 
Fisher.  Verdict  and  Judgment  for  plaintiff, 
and,  from  an  order  denying  a  motion  to 
set  aside  a  verdict  and  for  a  new  trial,  the 
defendant  brings  error.  Judgment  revers- 
ed, verdict  set  aside,  and  cause  remanded 
for  new  trial. 

W.  B.  &  B.  Lu  Maxwell,  <Kf  Elkins,  for 
plaintiff  in  error. 

R.  S.  Irons  and  A.  M.  Cunningham,  both 
of  Elkins,  for  defendant  In  error. 

MEREDITHl  J.  Plaintiff  caused  to  be 
served  upon  defendant  a  notice,  with  affida- 
vit attached,  that  on  February  19,  1919,  he 
would  move  the  circuit  court  of  Randolph 
county  for  Judgment  against  him  for  $540, 
with  interest  from  September  1,  1918,  for 
commissions  alleged  to  be  due  him  from  de- 
fendant upon  a  verbal  contract  made  be- 
tween them,  whereby  defendant  agreed  to 
pay  plaintiff  $1  per  cord  for  each  and  every 
cord  of  locust  timber  taken  from  the  lands 
of  CL  S.  Armentrout  in  Dry  Fork  district 
in  said  county,  for  plaintiff's  services  and 
attention  in  securing  a  meeting  between  de- 
'  fendant  and  said  Armentrout  by  and  through 
which  the  defendant  purchased  said  locust 
timber  from  Armentrout  to  the  amount  of 
640  cords.  Defendant  filed  his  counter  affi- 
davit and  idea  of  nil  debet,  and,  upon  a 
trial  before  a  Jury,  a  verdict  was  returned 
for  the  amount  sued  for;  defendant's  mo- 
tion to  set  aside  the  verdict  and  award  him 
a:  new  trial  was  overruled;  Judgment  was 
entered  for  plaintiff,  and  from  that  order 
defendant  obtained  a  writ  of  error  to  this 
eoort   Two  errors  are  complained  of:   First, 


that  the  court  erred  in  ezduding  certain 
evidence  offered  byi  d^endant;  and,  sec- 
ond, in  refusing  defendant's  instruction  Na 
6,  which  is  as  follows: 

"The  court  instructs  the  Jury  that.  If  they 
believe  from  the  evidence  that  the  plaintiff  and 
defendant  did  make  the  contract  as  claimed  by 
the  plaintiff,  and  that  at  the  time  said  contract 
was  made  the  defendant  was  acting  for  the 
Buena  Vista  Hardwood  Company  in  maldng 
said  contract,  and  that  the  plaintiff  knew  at  that 
time  that  the  defendant  was  so  acting,  then 
the  Jury  should  find  for  the  defendant,** 

As  these  involve  the  same  question,  they 
may  be  considered  together.  The  plaintiff 
offered  evidence  tending  to  show  that  de- 
fendant bought  the  Armentrout  timber,  and 
that  plaintiff  was  instrumental  in  bringing 
Armentrout  and  defendant  together,  and  for 
which  he  was  to  be  paid  $1  per  cord  for 
all  the  timber  purchased  by  defendant  from 
Armentrout,  and  which  amounted  to  540 
cords.  Defendant  denied  any  such  agree- 
ment with  plaintiff;  and  offered  evidence 
tending  to  show  that,  when  he  bought  the 
timber,  he  bought  it  for  the  Buena  Vista 
Hardwood  Company  and  not  for  himself, 
and  that  he  was  acting  solely  as  the  agent 
of  that  company,  and  that  such  was  known 
to  the  plaintiff  at  that  time;  that  plaintiff 
then  had  other  contracts  with  that  com- 
pany by  which  he  was  furnishing  it  locust 
timber,  and  made  his  settlements  for  such 
timber  with  defendant  as  agent  of  the  com- 
pany, and  received  a  stipulated  price  of 
$18  per  cord  for  all  locust  timber  delivered 
by  plaintiff  to  defendant  as  agent  of  the 
company,  and  wliich  was  the  only  compen- 
sation to  which  plaintiff  was  entitled  by 
reason  of  his  contracts  made  with  that 
compcmy. 

It  appears  that  defendant  manufactured 
some  of  the  Armentrout  timber  into  locust 
pins  for  shipbuilding  purposes  under  a  con- 
tract with  the  Keystone  Manufacturing 
Company,  which  company  had  bought  the 
timber  from  the  hardwood  company.  This 
evidence,  as  well  as  the  evidence  offered'  by 
defendant  that  he  bought  the  timber,  not 
for  himself,  but  for  and  as  agent  of  the 
hardwood  company,  the  court  excluded.  It 
appears  from  the  briefs  filed  in  the  case 
that  this  evidence  was  excluded  on  the  the- 
ory that  it  could  not  be  admitted  under  the 
general  issue  for  two  reasons:  d)  That,  in 
order  to  have  it  admitted,  defendant  should 
have  filed  a  plea  in  abatement  at  rules,  al- 
leging the  nonjoinder  of  the  hardwood  com- 
pany as  a  cocontractor,  and  tbat  this  could 
not  be  done  because  the  hardwood  company 
was  a  nonresident  of  the  state ;  and  (2)  that, 
before  such  evidoice  could  be  admitted,  de- 
fendant should  have  filed  a  special  plea 
alleging  his  agency  so  as  to  give  the  plain* 
tiff  notice  of  his  defensa 
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[1,  2]  Ab  to  the  first  objectton,  there  was 
no  occasion  for  the  filing  of  such  plea  In 
abatement;  of  course,  it  could  not  be  filed 
at  rules,  because  the  case  was  never  at 
rules.  Defendant  did  not  seek  to  show  by 
his  evidence  that  the  hardwood  company 
was  a  cocontractor,  that  is,  a  contractor 
jointly  liable  with  him  in  the  purchase  of 
the  timber,  buty  on  the  contrary,  his  evi- 
dence offered  and  excluded*  tended  to  show 
that  the  hardwood  company  was  the  sole 
contractor,  and  defendant  was  not  a  con- 
tractor at  all  in  any  sense,  either  joint  or 
several;  that  he  was  acting  merely  as  its 
agent  when  the  timber  was  bought,  and  that 
his  agency  was  known  to  the  plaintiff.  The 
second  ground  of  objection  is  equally  un- 
tenable. If  the  plaintiff  desired  to  know 
the  ground*  of  defense  that  would  be  relied 
on  by  defendant  in  the  trial,  all  he  needed  to 
do  was  to  move  the  court  to  require  the  de- 
ftodant  to  file  a  statement  showing  the 
particular  matters  relied  upon  by  him.  We 
have  no  doubt  the  court  would  have  readily 
granted  it,  under  section  46,  chapter  130 
(sec  4903)  of  the  Ck>de,  which  provides: 

"In  any  action  or  motion,  the  court  may  or- 
der a  statement  to  be  filed  of  the  particulars  of 
the  claim,  or  of  the  ground  of  defense;  and  if 
a  party  fail  to  comply  with  such  order,  may, 
when  the  case  is  tried  or  heard,  exdude  evi- 
dence of  any  matter  not  described  in  the  no- 
tice, declaration,  or  other  pleading  of  such 
party  so  plainly  as  to  give  the  adverse  party 
notice  of  its  character." 

It  wfll  be  observed  that  this  statute  ap- 
plies alike  to  plaintiff  and  defendant;  no 
such  motion  was  made,  and  the  plaintiff, 
therefore,  could  not  properly  object  to  the 
admission  of  defendant's  evidence,  because 
€f  surprise  or  because  of  lack  of  notice  to 
liim  that  it  would  be  offered. 

This  evidence  is  clearly  admissible  under 
the  general  issue  in  this  case.  All  the  au- 
thorities so  hold.  As  stated  in  4  Minor's 
Inst  770: 

<^ence,  under  the  plea  of  nil  debet,  the  de- 
fendant may  prove  at  the  trial,  coverture  when 
the  promise  was  made,  lunacy,  duress,  infancy, 
release,  arbitrament,  accord  and  satisfaction, 
payment,  a  want  of  consideration  for  the  prom- 
ise, failure  or  fraud  in  the  consideration,  a  for- 
mer judgment  for  the  same  cause  of  action,  il- 
Isgality  in  the  contract,  as  gaming,  usury  etc.; 
*  *  *  and,  in  short,  anything  which  shows 
that  there  is  no  ezistiiig  debt.' 


»t 


See,  also.  Kittle,  Modem  Law  of  Assump- 
sit, i  864;  Insurance  Go.  v.  Buck,  88  Va. 
617,  18  S.  B.  973;  Eeckley  v.  Union  Bank, 
79  Va.  402;  Richmond  Union  Pas.  By.  Co. 
▼.  Kew  York  Seabeach  Ry.  Co.,  95  Va.  386, 
28  8.  B.  573 ;  Bank  v.  Foster,  35  W.  Va.  857, 
13  S.  B.  996 ;  Sutherland  v.  Guthrie,  82  W. 
Va.  419,  96  S.  B.  61. 

The  evidence  offered  by  the  defendant 
(diould  have  been  permitted  to  go  to  the 
]iur7t  and  Its  rejection  was  error. 


But  was  defendant's  Instruction  No.  6 
above  quoted  proper  in  view  of  the  evi- 
dence?    Plaintiff  testified: 


"Mr.  Fisher  told  me  if  I  would  get  that  locust 
—get  Mr.  Armentrout  to  sell  that  locust— he 
would  give  me  a  dollar  on  the  cord  for  the  lo- 
cust wood,  all  that  came  off  of  their  land, 
whether  he  brought  it  to  Hendricks  or  man- 
ufactured it  on  the  ground." 

He  further  stated  that  if  he  (plaintiff) 
moved  the  timber  to  Hendricks,  he  was  to 
have  in  addition  to  the  dollar  a  cord  his 
expenses  for  moving  it  It  appears  that  at 
that  time  the  hardwood  company  had  a 
mill  at  HJendricks  for  manufacturing  the 
timber,  but  after  it  sold  the  timber  to  the 
Keystone  Manufacturing  Company,  that 
company  employed'  the  defendant  to  manu- 
facture the  timber  on  the  ground,  so  plain- 
tiff did  not  move  any  of  it 

[3,  4]  If  defendant  as  agent  of  the  hard- 
wood comitany  contracted  with  plainfiff  to 
pay  him  for  his  services,  and  plaintiff  knew 
at  that  time  that  he  was  contracting  with 
him  as  agent,  then  plaintiff's  contract  was 
made  with  the  hardwood  company. 

"If  an  agent  Is  acting  within  the  scope  of 
his  actual  or  apparent  authority,  and  pur- 
ports to  enter  into  a  contract  on  behalf  of 
the  principal  it  is  fundamental  that  the  eon- 
tract  is  that  of  the  principal  and  all  rights  and 
obligations  under  it  belong  to  him.  The  agent 
can  neither  enforce  it,  nor  is  he  bound  by  it. 
In  informal  contracts  it  is  sometimes  a  difficult 
question  of  fact  to  determine  whether  the  agent 
did  contract  on  his  own  behalf  or  on  behalf  of 
his  principal.  In  any  case  the  question  is  one 
of  fact  The  inquiry  must  be  made,  to  whom 
was  the  third  person  justified  in  giving  credit? 
If  the  name  of  the  principal  is  disclosed,  the 
presumption  is  stroug  of  an  intention  to  con- 
tract on  behalf  of  the  principal,  and  not  of 
the  agent"    Williston,  Contracts,  §  2$1. 

"Where  an  agent  contracts  on  behalf  of  a 
disclosed  principal,  in  reference  to  the  matters 
within  the  scope  of  the  agency,  and  within  the 
scope  of  his  authority  conferred  upon  him, 
there  is  always  a  legal  presumption  that  he 
intended  to  bind  his  principal  and  not  himself 
personally,  and  that  credit  is  extended  to  the 
principal  and  not  to  the  agent;  and  unless 
credit  has  been  given  to  the  agent  expressly 
or  exclusively,  and  it  was  clearly  his  intention 
to  assume  a  personal  responsibility,  and  this 
is  shown  by  dear  and  explicit  evidence,  the 
agent  will  not  be  personally  liable  on  the  con- 
tract" Clark  A  Skyles,  Agency,  |  565;  Hall 
V.  Lauderdale,  46  N.  Y.  70. 

"A  person  having  contracted  with  an  agent, 
knowing  him  to  be  such,  for  the  rent  of  a  piano 
to  be  used  in  the  principal's  business,  cannot, 
by  charging  the  account  to  the  agent  elect  to 
hold  him  for  the  rent,  instead  of  the  principal, 
and  he  is  not  precluded,  by  so  charging,  from 
asserting  the  claim  against  the  principal." 
Guest  V.  Burlington  Opera  House  Co.,  74 
Iowa,  457,  38  N,  W.  158;  Simonds  v.  Heard, 
23  Pick.  (Mass.)  120,  34  Am.  Dec  41. 

"Where  in  a  chancery  suit  to  require  money 
to  be  paid  on  a  contract  it  appears  that  one 
of  the  parties,  who  signed  the  contract,  had 
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no  interest  in  the  subject  but  was  acting  as 
agent  merely,  and  the  other  contracting  party 
knew  that  he  was  acting  as  agent  for  oUiers, 
no  personal  decree  can  be  had  against  such 
person  for  the  repayment  of  moneys  paid  on 
such  contract."  Smith  v.  Bond  et  al.,  25  W. 
Va.  887.  See,  also,  Hoon  t.  Hyman,  87  W.  Va. 
669,  105  S.  E.  925. 

The  instruction  told  the  Jury  that,  if  they 
believed  from  the  evidence  that  the  parties 
made  the  contract  as  claimed  by  the  plain- 
tiff, and  that  at  the  time  the  contract  was 
made  the  defendant  was  acting  for  the 
hardwood  company  in  making  the  contract, 
that  is,  acting  for  it  and  in  its  behalf,  and 
thus  made  the  promise  of  $1  per  cord  to  be 
paid  by  it,  and  that  plaintiff  then  knew 
that  defendant  was  so  contracting  on  be- 
half of  the  hardwood  company,  the  Jury 
should  find  for  the  defendant.  This  instruc- 
tion should  have  been  given;  It  was  error 
to  refuse  it  We  therefore  reverse  the 
Judgment,  set  aside  the  verdict,  and  re- 
mand' the  case  for  a  new  triaL 


(90  W.  Va.  471)  . 

LEWIS  V.  WELCH  WHOLESALE  FLOUR  & 
FEED  CO.  et  al.    (No.  4465.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 

March  7,  1922.) 

'  (ByUahus  hy  the  Court.) 

i.  Landlord  and  tenant  ^3» 1 23— Lease  recog« 
nizino  occupanoy  of  part  of  premises  by  ten- 
ant and  providing  for  subsequent  surrender 
held  not  to  exclude  suoh  part  from  lease. 

A  stipulation  in  a  lease  in  terms  demising 
certain  buildings,  which,  recognizing  the  occu- 
pancy of  part  of  one  of  them  by  a  tenant  of 
the  lessor  without  indication  of  the  character 
of  the  tenancy  of  the  occupant,  assumes  subse- 
quent vacation  and  surrender  of  possession  by 
him,  says  no  definite  time  is  fixed  for  such  va- 
cation and  surrender,  and  provides  for  an 
agreed  abatement  of  the  rent  reserved  on  the 
entire  property,  until  such  vacation  and  sur- 
render shall  occur,  does  not  except  the  occu- 
pied part  of  the  property  from  the  operation 
of  the  lease,  in  favor  of  the  occupant,  nor  re- 
serve it  to  the  lessor,  except  for  a  period  of 
time,  reasonable  in  view  of  the  situation  and 
purposes  of  the  parties  to  the  lease  and  the 
circumstances  surrounding  them  at  the  date  of 
execution  thereof. 

2.  Landlord  and  tenant  ^=>22 (2)— Stipulation 
In  lease,  reservino  part  of  building  then  oo- 
cupfed  by  tenant  for  reasonable  time,  demises 
whole  premises. 

Such  stipulation  does  not  make  the  instru- 
ment, as  to  the  occupied  part  of  the  building, 
a  mere  contract  for  a  lease.  The  entire  prop- 
erty is  demised,  subject  to  a  burden  or  incum- 
brance in  favor  of  the  occupant,  consisting  of 
right  to  retain  possession  of  the  occupied  part 
thereof,  for  such  reasonable  period  of  time. 


3.  Landlord  and  tenant  «=»II7,  120(1)— Lease 
creating  burden  In  favor  of  occupant  by  suf- 
ferance held  to  terminate  occupant's  right 
after  expiration  of  reasonable  time  for  sur- 
rendering premises. 

The  occupant  in  whose  favor  such  burden 
is  created  is  prima  facie  a  tenant  at  will  or  by 
sufferance  of  the  lessor,  in  the  absence  of  dis- 
closure of  right  of  a  higher  nature  in  him,  and 
such  tenancy  is  terminated  by  the  execution  of 
the  lease,  notice  thereof  to  him,  and  expiration 
of  such  reasonable  period  of  time. 

4.  Landlord  and  tenant  ^=:»29l  (4)— Lessee  may 
maintain  action  against  occupant  of  premises 
after  reasonable  time  for  surrender  and  no- 
tice. 

After  expiration  of  such  period  and  demand 
for  possession,  the  lessee  may  invoke  and  main- 
tain, against  such  occupant,  the  statutory  rem- 
edy known  as  unlawful  detainer,  for  recovery 
of  the  possession  of  the  part  of  the  property 
80  withheld. 

Brror  to  Circuit  Court,  McDowell  County. 

Action  by  Walter  H.  Lewis  against  the 
Welch  Wholesale!  Flour  &  Feed  Company, 
and  others.  Directed  verdict  for  the  defend- 
ants»  and  the  i^aintiff  brings  error.  Revers- 
ed, and  verdict  set  aside,  and  case  remanded 
for  new  trial. 

Strother,  Sale,  Curd  &  Tucker,  of  Welch, 
for  plaintiff  in  error. 

Litz  &  Harman  and  G.  W.  Howard,  all  of 
Welch,  for  defendants  In  error. 

POFFEJNBARGBR,  P.  The  judgment  un- 
der review  on  this  writ  of  error  was  ren- 
dered upon  a  directed  verdict  in  favor  of  the 
defendant.  In  an  action  of  unlawful  detain- 
er in  which  the  issues  involved  are  right  to 
possession  of  one  floor  of  a  certain  building 
and  damages  for  detention  thereof. 

The  defendant,  a  corporation,  was  In  pos- 
session of  that  floor  at  the  date  of  the  lease 
made  to  the  plaintiff,  as  tenant  of  the  lessor* 
under  some  sort  of  an  agreement  the  nature 
of  which  is  not  disclosed  by  the  evidence* 
and  the  lease  recognized  such  possession  and 
contained  a  stipulation  respecting  it.  Fail- 
ure of  the  lessor  to  put  that  tenant  out  and 
admit  the  plaintiff  to  possession  is  the  occa- 
sion of  this  action. 

C.  D.  Brewster,  having  two  bride  buildingH 
on  two  adjoining  lots,  one  a  two-story  build- 
ing in  course  of  construction  and  not  com- 
pleted, and  the  other  a  completed  one-story 
building,  one  floor  of  the  latter  being  then 
occupied  by  the  Welch  Wholesale  Flour  & 
Feed  Company,  a  corporation  in  which  he 
was  a  stockholder,  entered  into  a  lease  with 
the  plaintiff,  February  25,  1920,  by  which  he 
demised  and  let  both  buildings  to  him,  for  a 
term  of  10  years,  commencing  April  1,  1920, 
with  the  privilege  of  renewal  for  a  further 
and  like  term,  upon  certain  conditicms.    An 
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annual  rental  of  $7,500,  payable  in  monthly 
installments,  was  provided  for  in  the  lease, 
with  a  proportionate  right  of  abatement  of 
rent  for  uncompleted  portions  of  the  two- 
story  building. 

As  to  the  occupied  floor  of  the  one-story 
building,  the  parties  agireed  as  follows,  by 
a  clause  Inserted  in  the  lease: 

"The  lessors  agree  with  the  lessee  that  the 
lessee  shall  be  entitied  to  a  rednction  of  one 
hundred  ($100.00)  dollars  per  month  f^m  the 
said  monthly  rental  until  such  a  time  as  the 
said  lessors  or  their  tenants  shall  vacate  from 
the  first  floor  of  the  said  one-story  brick  build- 
ing, and  deliver  possession  of  the  said  one- 
story  brick  building  to  the  lessee,  it  being  un- 
derstood and  agreed  that  the  lessors  or  their 
tenants  are  now  in  possession  of  the  first  floor 
of  the  said  brick  building,  and  no  definite  time 
is  fixed  for  the  lessors  to  vacate  and  surrender 
possession  of  said  one-story  brick  building,  but 
it  being  further  understood  and  agreed  that 
the  basement  under  said  one-story  brick  build- 
ing is  now  and  will  be  available  to  said  lessee 
for  use  and  occupancy.** 

Under  the  lease,  the  plaintiff  took  pos- 
session of  all  of  the  premises  except  the'  floor 
in  question,  and,  after  having  verbally  de- 
manded possession  of  that  floor,  served  a 
written  notice  upon  the  defendant,  February 
10,  1921,  requiring  vacation  of  It  and  re- 
linquishment of  the  possession  thereof,  on  or 
before  March  81, 1921.  Compliance  with  that 
requirement  having  been  refused,  the  sum- 
mons in  this  action  was  issued  June  16, 
1921,  and  executed  June  30,  1921. 

On  the  trial,  the  lease  and  written  notice 
were  put  in  evidence  and  supplemented  by 
the  oral  testimony  of  the  plaintiff,  proving 
verbal  demands  for  possession,  both  before 
and  after  service  of  the  written  notice,  and 
also  the  amount  of  his  damages.    Thereup- 
on  the  defendant  tendered, a  statement  of^ 
agreeid  facts,   showing  the  interest  of  the 
lessor,  directly  and  indirectly,  in  the  defend- 
ant corporation,  at  the  date  of  execution  of 
the  lease,  and  disposal  thereof  before  insti- 
tution of  this  action;    and  also  offered  the 
testimony  of  a  witness,  tending  to  prove  ver- 
bal n^otiations  between  the  parties  to  the 
lease,  resulting  in  the  stipulation  above  quot- 
ed.    Both  the  statement  and  the  evidence 
of  that  witness  were  rejected  by  the  court 
[1»2]  The  court's  direction  of  a   verdict 
for  the  defendant,  by  the  giving  of  a  per- 
emptory Instruction  to  find  for  it,  seems  to 
have  been  based  upon  the  theory  of  nonex- 
piratlon  of  its  term  or  tenancy,  or  lack  of 
rfgbt  of  possession  in  the  plaintiff,  and  not 
upon  a  defect  as  to  parties  or  informality  of 
any  kind  in  the  procedure.    That  the  plain- 
tifTs  lease  includes  the  entire  building  is  in- 
controvertible, unless  the  stipulation  refer- 
red to  partially  nullifles  the  express  demise 
thereof  made  in  the  granting  clause  of  the 
instroment    The  two  clauses  read  together 
perfectly  oxisistent,  however,  and  the 


latter  did  not  except  any  property  included 
In  the  former.  It  impliedly  said  the  oc- 
cupied floor  should  be  vacated  and  posses- 
sion thereof  delivered  to  the  lessee,  and  pro- 
vided for  an  abatement  of  rent,  until  the 
vacation  and  surrender  should  occur.  If  the 
granting  clause  did  not  expressly  demise  the 
entire  building,  there  would  be  strength  in 
the  contention  that,  as  to  the  floor  in  ques- 
tion, the  lease  amounted  to  no  more  than  a 
contract  for  a  demise  thereof ;  but  it  was  ex- 
pressly demised,  and  was  not  afterward  ex- 
cepted by  the  stipulation  relied  upon.  On 
the  contrary,  as  has  been  observed,  the  stip- 
ulation carries  an  implication,  or  rather  an 
express  assumption,  that  the  occupied  part 
of  the  building  would  be  vacated  in  favor 
of  the  lessee.  Hence,  It  is  manifest,  that 
the  lease  granted  the  plaintiff  a  term  of  10 
years  in  the  entire  building,  commencing 
April  1,  1920,  subject  to  an  incumbrance  or 
burden  thereon,  occasioned  by  the  occupancy 
of  a  part  of  it,  for  an  apparently  indefinite 
time,  by  the  lessors  or  their  tenant,  with  a 
reciprocal  right  of  abatement  from  the  rent, 
provided  no  inconsistent  term  or  right  was 
reserved  to  the  lessors  or  excepted  in  favor 
of  their  tenant 

As  to  that,  nothing  was  agreed,  except  that 
the  lessors  or  their  tenants  were  then  in  pos- 
session, and  that  no  definite  time  had  been 
fixed  for  vacation  and  surrender.  This 
agreement  fails  to  disclose  such  reservation 
or  exception,  and  also  continues  and  repeats 
the  assumption  of  future  vacation  and  sur- 
render of  possession.  It  merely  recognized 
the  existing  occupancy  and  stipulated  that 
no  definite  time  for  termination  thereof  was 
fixed  by  it.  As  to  the  right  of  the  occupant, 
if  a  tenant  of  the  lessors,  it  is  either  silent 
or  admits  that  the  tenant  had  no  definite 
term.  As  the  tenant,  if  any,  was  not  a  party 
to  the  lease,  nor  bound  by  its  provisions,  no 
doubt  the  stipulation  ought  to  be  construed 
as  reserving  no  definite  right  of  possession 
in  the  lessors  and  as  representing  that  their 
tenant  had  none.  However  this  may  be,  it 
is  obvious  that  no  term  for  months  or  years 
is  reserved  to  the  lessors  or  excepted  In  fa- 
vor of  a  third  party,  by  any  provision  of 
the  lease. 

The  evident  purpose  of  the  stipulation  re- 
lied upon  was  an  allowance  of  a  reasonable 
period  of  time,  after  April  1,  1920,  for  con- 
venient transfer  of  the  business  of  the  de- 
fendant from  the  building  to  some  other  lo- 
cation, during  which  the  rent  should  be 
abated  in  an  agreed  amount  It  must  be  al- 
lowed some  effect  and  operation,  if  it  may 
operate  consistently  with  the  oth^  terms 
and  provisions  of  the  instrument.  Having 
found  one  function  for  it,  agreeable  to  its 
own  terms  and  consistent  with  the  expressed 
objects  and  purposes  of  the  parties,  nothing 
in  the  rules  of  interpretation  requires  allow- 
ance to  it  of  any  further  scope  or  effect 
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White  T.  Bailey,  65  W.  Va.  673,  64  S.  E. 
1019,  23  L.  R.  A.  (N.  S.)  232.  Functions,  nei- 
ther expressed  nor  necessarily  implied, 
should  not  be  added. 

As  the  defendant  seft  up  no  title  in  Itself 
and  relied  solely  upon  this  stipulation  of  the 
lease,  which,  except  as  aforesaid,  reserved 
none  to  its  landlord  and  admitted  none  in  it, 
and  more  than  a  year  after  April  1,  1920, 
had  elapsed  at  the  date  of  the  institution  of 
this  action  a  manifestly  reasonable  period, 
the  court  should  have  given  the  peremptory 
instruction  requested  by  the  plaintiff,  and 
refused  the  one  it  gave  at  the  instance  of  the 
defendant,  if  the  plaintiff  had  right  of  ac- 
tion against  the  occupying  tenant,  to  recover 
the  possession. 

[3]  Lack  of  disclosure  of  any  right  on  the 
part  of  the  defendant,  except  a  possession 
rightful  in  its  inception,  made  it  prima  fade 
a  tenant  at  will  or  by  sufferance  of  the  les- 
sors, at  the  date  of  the  execution  of  the  lease 
to  the  plaintiff.  The  lessors  held  the  legal 
title  to  the  property  and  the  defendant  was 
in  possession  under  theim.  Nothing  further 
appeared  then  or  has  since  been  disclosed. 
Holding  a  lease  of  the  property  from  the 
owner,  effective  after  the  lapse  of  a  reason- 
able time  from  April  1«  1920,  the  plaintiff  had 
such  right  respecting  possession,  as  his  les- 
sors had  at  the  date  of  execution  thereol 
If  the  occupant  was  then  a  mere  tenant  at 
will  or  by  sufferance,  as  It  must  be  deemed 
to  have  been,  in  the  absence  of  disclosure  of 
any  better  right,  the  execution  of  the  lease 
terminated  it  as  of  the  date  on  which  it  be- 
came effective.  At  and  from  that  time^  the 
plaintiff  had,  and  has  had,  right  of  posses- 
sion superior  to  that  of  the  defendant,  if  the 
execution  <tf  the  lease  terminated  the  indefi- 
nite tenancy  of  the  latter.    It  did.    Hildreth 


▼•  Gonant,  10  Mete.  (Mass.)  300;  Mizner  v. 
Munroe,  10  Gray  (Mass.)  290;  Pratt  v.  Far- 
rar,  10  Allen  (Mass.)  519;  Pray  v.  Stelbbins, 
141  Mass.  219,  4  N.  R  824,  55  AnL  Rep.  462; 
Grundy  v.  MarUn,  143  Mass.  279,  9  N.  E. 
647;  Gofran  v.  Shepard,  148  Mass.  582,  20  N. 
B.  181;  Underhill,  Land.  A  Ten.  I  153;  Tif- 
fany, Land.  &  Ten.  p.  1424. 

[4]  After  notice  to  the  tenant  at  will,  of 
the  execution  of  the  leasa  expiration  of  the 
reasonable  time  allowed  by  it,  and  demand 
for  vacation,  the  plaintiff  was  entitled  also 
to  Invoke  the  remedy  he  adopted.  Our  stat- 
ute giving  it  is  very  liberal.  Any  person 
against  whom  possession  of  land  Is  unlaw- 
fully detained,  no  matter  what  his  right  or 
title  may  be,  can  Invoke  it  Code,  c.  89.  i  1 
(sec  4065).  It  lies  between  lessees  of  the 
same  land,  in  favor  of  him  who  has  superior 
right  of  possession  thereof.  Guffy  v.  Huklll, 
34  W.  Va.  49,  61,  11  S.  EL  754,  8  U  R.  A.  759, 
26  Am.  St  Rep.  901. 

Exclusion  of  evidence,  offered  by  the  de- 
fendant is  not  complained  of.  However  no 
error  in  it  is  perceived.  The  rights  of  the 
parties  depend  upon  the  written  contract 
which  cannot  be  varied  by  parol  evidence,  in 
the  absence  of  disclosure  of  a  tenancy  in  the 
defendant  superior  in  right  to  that  of  the 
plaintiff,  and  the  evidence  rejected  was  not 
such  in  character  as  to  give  any  aid  in  the 
Interpretation  thereof,  in  so  far  as  it  may  be 
deemed  to  be  uncertain  or  indefinite  in  its 
terms.  The  declarations  of  the  parties,  as 
to  what  they  Intended  by  the  language  they 
used,  are  inadmissible.  Snider  v.  Robinett, 
78  W.  Va.  88,  88  S.  E.  599;  Uhl  v.  Ohio  Riv- 
er R.  Co.,  51  W.  Va.  106,  41  S.  B.  840. 

Being  clearly  erroneous,  the  Judgment  will 
be  reversed,  the  verdict  set  aside^  and  the 
case  remanded  for  a  new  trial 
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The  Judgment  of  nonsuit  is  reversedt  and 
this  will  be  certified  for  further  proceedings. 
Beversed. 


(Supreme  Court  of  North  Carolina.     April  5» 

1922.) 

Appeal    and   error  ^=»927(3)— On   review   of 
grant  of  motion  for  nonsuit,  evidence  con- 
strued In  plaintiff's  favor. 
Cn  review  of  grant  of  motion  for  nonsuit 

the  evidence  should  be  considered  in  the  light 

most  favorable  to  the  plaintiff. 

Appeal  from' Superior  Court,  Wake  (boun- 
ty;  Connor,  Judge. 

Action  by  the  Holly  Springs  Land  &  Im- 
provement Company  against  W.  L.  Brewer. 
Judgment  of  nonsuit,  and  plaintift  excepts 
and  appeals.    Reversed. 

P.  J.  Clive,  of  Apex,  and  Little  &  Barnes 
and  J.  W.  Bailey,  all  of  Raleigh,  for  appel- 
lant. 

H.  E.  Norris  and  Armlstead  Jones  &  Son, 
all  of  Raleigh,  for   appellee. 

ADAMS,  J.    It  is  alleged  in  the  complaint 
that  on  February  17,  1916,  I.  D.  Royal  and 
his  wife  executed  and  delivered  to  the  plain- 
tiff a  deed  conveying  certain  timber  situated 
on  the  land  therein  described,  and  that  after 
the  registration  of  the  deed  these  grantors 
conveyed  a  part  of  said  land  to  the  defend- 
ant.   It  is  also  alleged  that  for  the  purpose 
of  acquiring  title  to  a  portion  of  the  plain- 
tiff's timber  the  defendant  has  endeavored 
to  hinder  and  delay  the  plaintiff  in  removing 
it,  and  to  this  end  has  threatened  and  in- 
timidated the  plaintifTs  employees,  and  with 
evil  intent  has  had  one  of  them  arrested 
and  prosecuted  for  an  alleged  breach  of  the 
criminal  law,  and  otherwise  has  wrongfully 
obstructed  the  plaJntlfTs  right  of  removal. 
The    defendant  denies  the  material  allega^ 
tions  of  the  complaint,  and  alleges  that  the 
plaintiff  has  wrongfully  cut  and  remored  a 
lar^  quantity  of  timber  of  dimensions  small- 
er than  the  plaintiff*s  deed  si)ecifles,  and  has 
otherwise  damaged  the  land. 

It  is  unnecessary  to  analyze  the  testimony 
of  the  plaintiff*B  witnesses,  which  covers 
about  24  pages  of  the  record ;  but  a  careful 
perusal  of  the  evidence,  considered  in  the 
light  most  favorable  to  the  plaintiff,  leads  us 
to  the  conclusion  that  the  jury  should  have 
been  permitted  to  determine  the  controversy 
t)etween  the  parties.  Daniels  v.  Railroad, 
136  N.  C.  517,  48  S.  E.  816,  67  L.  R.  A.  455,  1 
Ann.  Cas.  719;  Freeman  t.  Brown,  151  N.  O. 
Ill,  65  S.  B.  743;  Morton  v.  Lumber  CJo.,  152 
N.  C.  64,  67  S.  B.  67 ;  Chrtetman  v.  HiUiard, 
167  N.  C.  4,  82  S.  B.  949;  Collins  v.  Cas. 
Co.,  172  N.  C.  543,  90  S.  B.  685 ;  Rush  v.  Mc- 
Pherson,  176  N.  C.  563,  97  S.  B.  613 ;  Newby 
V.  Realty  Co.,  182  N.  C.  34,  108  S.  E.  323. 


ass  N.  C.  762) 
STATE  V.  FRESHWATER.    (No.  325.) 

(Supreme  Court  of  North  Carolina.    April  5, 

1922.) 

1.  Municipal    corporations    ^s>592(l)  — Ordl- 
nanoe  lield  void  as  eontllctino  with  statutes. 

Under  C.  S.  f  2618,  limiting  speed  of  au- 
tomobiles to  18  miles  per  hour  iu  the  residence 
section  of  a  dty,  and  to  10  miles  per  hoar  in 
the  business  section,  and  section  2599,  making 
the  violation  of  those  statutes  punishable  by 
a  fine  not  exceeding  $50  and  imprisonment  not 
more  than  30  days,  and  section  2601,  inhibiting 
passage  of  ordinance  by  a  city  contrary  to  the 
provisions  of  the  chapter  In  which  those  stat- 
utes are  found,  a  city  ordinance  limiting  the 
speed  of  automobiles  to  15  miles  per  hour  in 
the  residence  section,  and  to  8  miles  per  hour 
in  the  business  section,  and  punishing  the  first 
violation  by  a  fine  of  $5,  the  second  by  a  fine 
of  $10,  and  the  third  hy  canceling  the  permit 
to  operate  motor  vehicles,  is  void. 

2.  Municipal  corporations  ^=9592(1)— In  case 
of  conflict,  ordinances  must  yield  to  state  law. 

In  case  of  conflict  between  municipal  ordi- 
nances and  the  state  law,  the  former  must  yield. 

Appeal  from  Superior  Court,  Alamance 
County;  Kerr,  Judge. 

Bob  Freshwater  was  convicted  of  viola- 
tion of  a  dty  ordinance,  and  he  appeals. 
Reversed. 

The  ordinance  is  as  follows: 

"That  the  speed  limit  on  all  automobiles, 
motor  cars,  electric  and  steam  vehides  of  any 
and  all  kinds  shall  not  exceed  eight  miles  an 
hour  over  the  streets  in  what  is  known  as  the 
fire  limits;  and  through  and  over  any  other 
streets  of  the  city  of  Burlington  the  speed  lim- 
it shall  not  exceed  fifteen  miles  an  hour;  that 
in  turning  from  one  street  to  another  the  sig- 
nal must  be  given,  and  that  the  mufflers  on  all 
automobiles  shall  not  be  open  within  the  fire 
limits. 

"Any  person  violating  any  of  the  provisions 
of  this  ordinance  shall  upon  conyiction  before 
the  mayor  be  punished  by  a  fine  of  $5.00;  for 
the  second  offense  or  any  subsequent  offense  he 
shall  be  punished  by  a  Bne  of  $10.00;  and  upon 
conviction  of  the  third  offense  the  permit  to 
operate  automobiles  or  other  motor  vehides 
shall  be  canceled." 

Sections  57b,  57h. 

At  the  dose  of  the  state's  evidence  the 
defendant  moved  to  dismiss  as  in  case  of 
nonsuit.  C.  S.  §  4643.  The  motion  was 
overruled,  and  the  defendant  excepted.  Ver- 
dict of  guilty.  Judgment,  and  appeal  by  de- 
fendant. 
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William  I.  Ward,  of  Graham,  for  appel- 
lant. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nasli,  Asst  Atty.  Gen.,  for  the  State. 

ADAMS,  J.  [1,  2]  The  ordinance  is  plain- 
ly in  conflict  with  sections  25d9  and  2618 
of  the  Consolidated  Statutes.  Section  2601 
inhibits  the  governing  body  of  a  municipal 
corporation  from  passing  any  ordinance  con- 
trary to  the  proTisions  of  the  chapter  in 
which  these  sections  are  found.  But,  with- 
out regard  to  this  statutory  inhibition,  the 
conflict  would  be  fatal.  Municipal  ordi- 
nances are  ordained  for  local  purposes  in 
the  exercise  of  a  delegated  legislative  func- 
tion, and  must  harmonize  with  the  general 
laws  of  the  state.  In  case  of  conflict  the 
ordinance  must  yield  to  the  state  law.  The 
motion  to  dismiss  the  action  should  there- 
fore have  been  allowed.  Washington  y. 
Hammond,  76  N.  C.  33;  State  v.  Langston, 
88  N.  C.  6d3;  State  v.  Brittain.  89  N.  C. 
574 ;  State  v.  Keith,  94  N.  C.  933 ;  State  v. 
Austin,  114  N.  C.  855,  19  S.  E.  919,  25  L.  R. 
A.  283,  41  Am.  St.  Rep.  817;  State  v.  McCoy, 
116  N.  C.  1059,  21  S.  E.  690 ;  State  v.  Black, 
150  N.  0.  866,  64  S.  B.  778.  On  the  defend- 
ant's motion  the  judgment  is  reversed,  and 
this  will  be  certified. 

Reversed. 


(183  N,  C.  249) 

BOWMAN  V.  FIDELITY  TRUST  &  DEVEL- 
OPMENT  CO.  et  al.     (No.  282.) 

(Supreme  Court  of  North  Carolina.    April 

6,  1922.) 

1.  Trial  e=s>25(7)— Unifer  court  role  no  error 
In  giving  defendant  having  burden  of  proof 
•pening  and  oloslng  argument. 

Under  Rules  of  Practice  in  the  Superior 
Court  rule  6  (81  S.  E.  zvii)*  where  at  trial 
plaintSff^endered  no  issue  and  defendant  admit- 
ted the  execution  of  a  contract,  but  alleged 
mutual  cancellation,  the  burden  being  on  de- 
fendant, there  was  no  error  in  giving  him  the 
opening  and  conclusion  of  the  argument. 

2.  Trial  ^=»260(l)— Where  general  charge  cov- 
ered Issues,  denial  of  special  charge  not  er- 
ror. 

Where  the  law  bearing  on  issues  and  evi- 
dence had  been  clearly  and  sufficiently  stated 
in  the  general  charge,  denial  of  a  special  charge 
relating  thereto   was  not   error. 

3.  Trial  <S=»256(I)-— Party  desiring  speclllc  In- 
struction should  request  It. 

Where  the  instructions  given  covered  the 
case,  if  plaintiff  desires  more  specific  instruc- 
tions on  any  issue,  he  should  request  them. 

Appeal  from  Superior  Ck)urt,  New  Hanover 
County;   Kerr,  Judge. 

Action  by  Q.  A.  P.  Bowman  against  the 
Fidelity  Trust  &  Development  Company  and 


another.     From    Judgment   for   def^idants, 
plaintiif  appeals.    No  error. 

This  was  an  action  to  recover  $3,675  for 
alleged  breach  of  contract  The  execution  of 
the  contract  was  admitted  by  the  defendant, 
but  alleging  that  It  had  been  mutually  can- 
celed and  released  about  June  1,  1912,  in 
consideration  of  a  cancellation  and  discharge 
of  an  indebtedness  of  about  $800  which  was 
then  due  by  the  plalntiir  to  the  defendant. 
The  plaintiff  denied  there  was  any  mutual 
cancellation  of  the  contract,  and  contended 
that  he  was  wrongfully  discharged  by  the 
defendant  The  case  was  In  this  court  on  a 
former  appeal.  170  N.  O.  302,  87  S.  E.  46. 
The  Jury  in  response  to  the  issues  found  that 
the  contract  described  in  the  complaint  had 
been  made,  but  that  the  parties  to  said  con- 
tract thereafter  mutually  canceled  and  an- 
nulled the  same,  and  that  the  plaintiff  had 
sustained  no  damages.    Appeal  by  plaintiff. 

Wright  &  Stevens,  of  Wilmington,  for  ap- 
pellant. 

Jno.  D.  Bellamy  &  Sons  and  C.  D.  Weeks, 
all  of  Wilmington,  for  appellees. 

CLARK,  C.  J.  [1]  The  plaintiff  tendered 
no  issue  and  made  no  exceptions  to  those 
submitted  by  the  court,  which  besides  were 
those  properly  arising  upon  the  pleadings. 
The  plaintiff  contended,  however,  that  the 
court  erred  in  giving  to  the  defendant  the 
opening  and  conclusion  of  the  argument, 
but,  the  defendant  having  admitted  the  first 
issue  as  to  the  execution  of  the  ^ntract  de- 
scribed In  the  pleading,  the  burden  of  the 
second,  namely,  the  allegation  of  the  ^ncella- 
tlon  of  the  contract,  rested  with  the  defend- 
ant, and  the  court  allowed  the  defendant 
to  open  and  conclude.  This  was  a  matter 
entirely  in  the  discretion  of  the  Judge.  Rule 
6  of  the  Rules  of  Practice  In  the  Superior 
Court  (174  N.  C.  848,  81  S.  EX  xvll)  prescribed 
by  this  court,  provides: 

"In  any  case  where  a  question  shall  arise  as 
to  whether  the  counsel  fo^  the  plaintiff  or  the 
defendant  shall  have  the  reply  and  the  condu- 
sion  of  the  argument  the  court  shall  decide 
who  is  so  entitled  and  except  in  the  cases  men- 
tioned in  rule  3  (i.  e.  when  no  evidence  is  in- 
troduced by  the  defendant)  its  decision  shall 
be  final  and  not  reviewable.** 

Besides  the  court  properly  charged  that  the 
burden  was  upon  the  defendant  to  establisli 
by  the  evidence  that  there  had  been  a  mu- 
tual cancellation  of  the  contract  and  also 
to  show  that  the  plaintiff  did  or  could  by  rea- 
sonable effort  and  diligence  have  reduced  the 
amount  of  his  loss.  The  third  Issue  as  to  the 
measure  of  damages  was  immaterial.  If  no 
error  was  committed  as  relates  to  the  seo> 
ond  issue.  The  rulings  of  the  court  as  to  the 
admission  and  rejection  of  evidence  waa 
proper. 
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[2,  S]  The  plaintiff  abandoned  all  excep- 
tions for  refusal  of  the  Judge  to  charge  as 
prayed  except  one: 

*'If  the  defendant  had  breached  the  contract 
on  or  before  June  14,  1912,  yon  will  answer 
the  second  issue,  'No.' " 

The  court  properly  refused  this  prayer, 
except  so  far  as  he  Instructed  the  jury  In 
the  general  charge,  an  examination  of  which 
shows  that  the  law  bearing  on  the  evidence 
and  issues  was  clearly  and  sufficiently  stated. 

It  is  not  incumbent  upon  the  court  to  pre- 
sent every  contention  of  the  various  parties, 
nor  to  charge  as  to  the  law  in  every  possi- 
ble phase  of  the  evidence.  If  counsel  for  the 
plaintiff  had  desired  more  spedflc  instruc- 
ti(ms  on  any  point  involved,  he  should  have 
so  requested.  The  trial  was  principally.  If 
not  entirely,  upon  the  evidence,  and  the  re* 
suit  depended  almost  entirely  upon  the  sec- 
ond issue  as  to  the  cancellation  of  the  con- 
tract, in  regard  to  which  the  court  charged 
the  Jury  that,  the  defendant  having  admitted 
the  executi<m  of  the  contract  and  pleaded  the 
mutual  cancellation  of  it,  then  the  burden 
was  upon  it  to  show  by  the  greater  weight 
of  the  .evidenoe  that  the  contract  was  actual- 
ly canceled  and  annulled,  and  further  charg- 
ed that  as  to  the  third  issue: 

"As  to  how  much  the  contract  price  has  been 
diminished  and  how  little  the  plaintiff  has  been 
damaged,  the  burden  is  npon  the  defendant 
company." 

Upon  full  consideration  of  aU  the  matters 
presented  for  our  consideration,  we  find  no 
error. 

STACY,  J.,  took  no  part  in  the  consldera- 
tioQ  and  decision  of  this  case. 


(183  N.  C.  267) 

WILLIS  et  al.  v.  MUTUAL  LOAN  &  TRUST 

CO.    (No.  299.) 

(Sapreme  Goart  of  North  Carolina.     April  5, 

1922.) 

I.  Deeds  ^=»07r-Habenduiii  was  void  at  oom- 
mon  law  If  repngnant  to  estate  previously 
created. 

The  habendum  clause  in  a  deed  was  void  at 
common  law  if  it  was  repugnant  to  the  es- 
tate vested  by  preceding  parts  of  the  deed. 

2.  Deeds  <S=s9l28— Role  In  Shelley's  Case  not 
apptfoable  to  conveyance  to  grantee  and 
bodily  heirs. 

Where  the  conveyance  was  to  a  named 
grantee  and  her  bodily  heirs,  the  rule  in  Shel- 
ley's Case  is  not  applicable  to  make  the  con- 
veyance an  unconditional  fee,  since  there  is 
so  limitation  by  way  of  remainder  to  the 
bodily   heirs. 


3.  Deeds  ^=»93— Now  eonstrned  to  give  effeot 
to  Intention   of  parties. 

The  rigid  technicalities  of  the  common  law 
for  the  construction  of  deeds  have  yielded  to 
demand  for  a  more  rational  construction,  and 
now  the  purpose  is  to  discover  the  intention  of 
the  parties,  which  must  be  gathered  from  the 
whole  instrument  in  conformity  with  estabUsh- 
ed  principles,  and  the  division  of  the  deed  into 
formal  parts  is  not  permitted  to  prevail  against 
such  intention. 

4.  Deeds  ^995— Every  daasa  nust  be  given 
effeot  If  possible. 

If  possible,  effect  must  be  given  to  every 
part  of  a  deed,  and  no  clause  shall  be  con- 
strued as  meaningless  if  reasonable  intend- 
ment can  be  found. 

5.  Deeds   ^=s>l27(2)— Conveyanoe  to   grantee 
and  bodily  heirs  gives  fee-simple  estate. 

A  conveyance  to  a  grantee  and  her  bodily 
heirs  In  the  premises  and  the  habendum,  fol- 
lowed in  the  warranty  by  the  words  "to  the 
grantee  and  the  heirs  of  her  body,**  creates 
what  was  originally  a  conditional  fee  at  the 
common  law,  but  became  a  fee  tail  under  the 
statute  de  donis  conditionallbus,  and  was  con- 
verted into  an  estate  in  fee  simple  by  C.  S. 
§  1734. 

6.  Deeds  ^=»  1 20— Fee  may  be  limited  alter  a 
fee. 

The  former  common-law  rule  that  b,  fee 
could  not  be  limited  after  a  fee  was  changed 
after  the  enactment  of  the  statute  of  uses, 
now  C.  S.  §  1740,  by  the  doctrine  of  springing 
and  shifting  uses,  under  the  latter  of  which  a 
fee  may  be  limited  after  a  fee  by  deed  or  will. 


7.  Deeds  ^9134— Conveyance  held  to  orsate 
fee  simple,  determinable  by  grantees  dying 
without  Issne. 

Where  the  premise  and  habendum  of  a  deed 
created  what  would  have  been  a  fee-tail  estate, 
which  became  a  fee  simple  under  C.  S.  §  1734, 
a  last  clause  of  a  deed  providing  that  if  there 
were  no  heirs  of  grantee,  the  land  should  go 
back  to  grantor's  estate,  which  under  C.  8. 
f  1737,  is  held  to  be  a  limitation  to  take  ef- 
fect when  the  grantee  dies  without  issue  living 
at  the  time  of  her  death,  the  grantee  received 
a  fee-simple  estate  determinable  in  the  event 
of  her  dying  without  issue,  so  that  she  could 
not  convey  a  valid  fee-simple  title  to  the  land, 
especially  when  she  was  70  years  of  age  and 
unmarried. 

X  Appeal    from    Superior    Court,    Robeson 
County;  Connor,  Judge. 

Controversy  submitted  without  action  l^ 
Joe  Willis  and  another  against  the  Mutual 
Loan  &  Trust  "Company.  Judgment  for  plain- 
tiffs and  defendant  appeals.    Reversed. 

J.  S.  J.  Regan,  unmarried  and  seized  in 
fee,  executed  to  his  grantee  a  deed,  the  ma* 
terial  parts  of  which  are  as  follows: 

'"This  deed,  made  this  31st  day  of  January, 
1882,  by  Joseph  Samuel  Jenkins  Regan,  of 
Robeson  county,  state  of  North  Carolina,  to 
his    daughter,    Mary    Regan,    and    her    bodily 
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heirs,  of  Bobeson  county  and  state  of  North 
Carolina. 

^'Witnesseth,  that  said  Joseph  S.  J.  Began 
for  and  in  consideration  of  the  sum  of  $1,- 
000.00  doth  bargain,  sell  and  convey  to  said 
Mary  Regan  and  her  bodily  heirs  a  tract  or 
parcel  of  land  in  Robeson  county, 

"To  have  and  to  hold  the  aforesaid  tract  or 
parcel  of  land  and  all  privileges  and  appurte- 
nanc^8  thereto  belonging,  to  the  said  Mary  Be- 
gan and  her  bodily  heirs»  and  to  their  only 
use  and  behoof  forever. 

'*And  the  said  J.  8.  J.  Began  covenants  that 
he  is  seized  of  said  premises  in  fee  and  hath 
right  to  convey  the  same  in  fee  simple,  that 
the  same  are  free  from  all  incumbrances  and 
that  he  will  warrant  and  defend  the  said  title 
to  the  same  against  the  claims  of  all  persons 
whatsoever,  to  his  daughter,  Mary  Began,  and 
the  heirs  of  her  body,  and  if  no  heirs  said 
lands  shall  go  back  to  my  estate/' 

On  October  1,  1914,  Mary  Began  conveyed 
said  land  to  Joe  Willis,  reserving  a  life  es- 
tate; and  on  December  3.  1921,  these  two 
entered  into  a  written  agreement  to  convey 
to  the  defendant  60  acres  of  the  land  at  the 
price  of  $3,400.  Accordingly  they  tendered 
to  the  defendant  a  deed  in  fee  duly  executed, 
and  demanded  payment  of  the  purchase 
price,  and  the  defendant  refused  to  make 
payment  or  to  accept  the  deed  on  the  ground 
that  they  cannot  convey  a  title  in  fee  simple. 
Mary  Began  is  now  more  than  70  years  of 
age,  and  has  never  been  married.  His  honor 
rendered  judgment  for  the  plainttfTs.  The 
defendant  excepted  and  appealed.  The  only 
question  is  whether  Joe  Willis  and  Mary  Be- 
gan can  convey  a  title  in  fee. 

Johnson  &  Johnson,  of  Lumberton,  for  ap- 
pelant 

McNeill  &  Hackett,  of  I^unberton,  for  ap- 
pellees. 

ADAMS,  J.  [1]  The  plaintiffs  contend  that 
the  deed  should  be  considered  with  regard 
to  its  formal  division  into  parts;  that  the 
last  clause,  because  repugnant  to  the  estate 
conveyed  In  the  premises,  is  void,  and  in 
consequence  that  the  grantor  conveyed  to 
Mary  Began  an  estate  in  fee.  They  rely  in 
part  upon  the  common-law  principle  that  a 
fee  acquired  in  the  premises  cannot  be  di- 
vested by  the  habendum.    Blackst(Hie  says: 

"The  office  of  the  habendum  is  properly  to 
determine  what  estate  or  interest  is  granted 
by  the  deed,  though  this  may  be  performed,  and 
sometimes  is  performed,  in  the  premises.  In 
which  case  the  habendum  may  lessen,  enlarge, 
explain,  or  qualify,  but  not  totally  contradict  or 
be  repugnant  to,  the  estate  granted  in  the 
premises,  as  if  a  grant  be  ^o  A.  and  the  heirs 
of  his  body,'  in  the  premises  habendum  'to  him 
and  his  heirs  forever,'  or  vice  versa;  here  A. 
has  an  estate  tail,  and  a  fee  simple  expectant 
thereon.  But,  had  it  been  in  the  premises  'to 
him  and  his  heirs,'  habendum  'to  him  for  life,' 
the  habendum  would  be  utterly  void;  for  an 
estate  of  inheritance  is  vested  in  him  l>efore  the 


habendum  comes,  and  shall  not  afterwards  be 
taken  away  or  divested  by  it."  2  BL  Com. 
298. 

And  Coke: 

"The  habendum  hath  also  two  parts,  vis. 
first,  to  name  againe  the  feofee;  and  secondly, 
to  limit  the  certaintie  of  the  estate."  1  Coke, 
c.  1,  I  1,  ea. 

Originally  used  to  determine  the  Interest 
granted,  -or  to  lessen,  enlarge,  explain,  or 
qualify  the  premises,  the  habendum  was  held 
to  be  void  If  repugnant  to  the  estate  vested 
by  preceding  parts  of  the  deed.  Hafner  v. 
Irwin,  20  N.  C.  670,  34  Am.  Dec.  890;  Trfp- 
lett  V.  Williams,  149  N.  O.  394,  63  S.  B.  79, 
24  L.  B.  A.  (N.  S.)  514.  Whether  tbis  prin- 
ciple applied  to  a  limitation  in  the  warranty 
we  need  not  now  consider;  for  neither  in  the 
warranty  nor  in  the  habendum  of  this  deed 
is  there  a  fatal  repugnancy,  and  the  ques- 
tion presented  must  be  resolved  by  other  rec- 
ognized rules  of  interpretation. 

[2]  The  plaintiffs  can  derive  no  aid  from 
Shelley's  Case.  There  being  no  limitation 
by  way  of  remainder  to  the  h^rs  or  "bodily 
heirs"  of  Mary  Began  as  nomen^coUectlvum, 
the  deed  in  question  cannot  be  construed  as 
an  unconditional  fee.  The  distincti<m  between 
a  determinable  fee  and  an  estate  created  un- 
der the  rule  in  Shelley's  Case  is  deariy 
drawn  in  numerous  decisions.  Ward  T. 
Jones,  40  N.  G.  404;  Whitesides  y.  Cooper, 
115  N.  a  570,  20  S.  B.  295;  May  v.  Lewis, 
132  N.  0.  115,  43  S.  B.  560;  Smith  ▼.  Proc- 
tor, 139  N.  O.  314,  51  S.  B.  889,  2  U  B.  A.  (N. 
S.)  172;  Puckett  Y.  Morgan,  158  N.  O.  844, 
74  S.  (D.  15;  Jones  v.  Whichard,  163  N.  O. 
241,  79  S.  B.  503;  Beid  y.  Keal,  182  N.  0. 192, 
108  S.  B.  769. 

[3]  The  rigid  technicalities  of  the  commoii 
law  have  gradually  yielded  to  the  demand 
for  a  more  rational  mode  of  ezpoundins 
deeds.  Hence  to  discover  the  intention  at 
the  parties  is  now  regarded  as  the  chief  es- 
sential in  the  construction  of  conveyances. 
The  intention  must  be  gathered  from  the 
whole  instrument  in  conformity  with  estab- 
lished principles,  and  the  division  of  the  deed 
into  formal  parts  is  not  permitted  to  prevail 
against  such  intention;  for  substance^  not 
form,  is  the  object  sought 

[4]  If  possible,  leffect  must  be  given  to 
every  part  of  a  deed,  and  no  clause,  if  rea- 
sonable intendment  can  be  found,  shall  be 
construed  as  meaningless.  Springs  v.  Hop- 
kins, 171  N.  O.  486,  88  S.  B.  774;  Jones  v. 
Sandlln,  160  N.  O.  155,  75  S.  B.  1075;  Bason 
V.  Bason,  159  N.  C.  540,  75  S.  E,  797;  Acker 
V.  Prldgen,  158  N.  C.  337,  74  S.  B.  335;  Beal 
Estate  Co.  v.  Bland,  152  N.  O.  231,  67  S.  £L 
483;  Featherstone  v.  Merrimon,  148  N.  O. 
199,  61  S.  B.  675;  Qudger  y.  White,  141  ^. 
O.  513,  54  S.  B.  386. 

[5]  The  phrase  "to  Mary  Began  and  her 
bodily  heirs,"  twice  used  In  the  premises 
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and  once  In  the  hab^idtnn.  Is  followed  in 
the  warranty  by  the  words  to  "Mary  Regan 
and  the  heirs  of  her  body."  What  was  the 
Intention  of  the  grantor?  Otylonsly  to  lim- 
it over  the  grantee's  estate  in  case  she  should 
die  without  issue  or  bodily  heirs.  To  give  to 
the  deed  such  construction  Is  not  inconsist- 
ent with  familiar  principles  of  law. 

"A  conditional  fee,  at  the  common  law,  was 
a  fee  restrained  to  some  particnlar  heirs,  ex- 
dusive  of  others,  ^  *  *  as  the  heirs  of  a 
man's  body.  ♦  •  •  Now,  with  regfard  to  the 
condition  annexed  to  these  fees  by  the  common 
law,  oar  ancestors  held  that  snch  a*  gift  (to  a 
man  and  the  heirs  of  his  body)  was  a  gift  upon 
condition  that  it  should  revert  to  the  donor  if 
the  donee  had  no  heirs  of  his  body;  but,  if  he 
had,  it  should  then  remain  to  the  donee.  They 
therefore  called  it  a  fee  simple,  on  condition 
that  he  had  issue."  2  Bl.  Com.,  110.  •'Which 
condition  was  implied  in  the  words  as  weU  as 
in  the  intent;  for  in  that  the  gift  is  to  one 
and  to  his  heirs  of  his  body,  and  no  further, 
therein  it  is  implied  that,  if  he  have  no  heirs 
of  his  body,  the  donor  shall  have  the  land 
a«aln."    WlUion  v.  Berkley,  Plowd.  235.  " 

But  upon  the  Mrth  of  issue  the  donee  had 
power  to  alien  the  fee,  and  thereby  to  bar, 
not  only  the  succession  of  his  issue,  but  the 
reversion  of  the  donor  in  case  his  issue  sub- 
sequently failed.    Willion  v.  Berkley,  supra; 
2  Bl.  Com.  110.    To  suppress  the  exercise  of 
tbis  power  the  nobility  procured  the  enact- 
ment of  the  statute  de  donis  conditionallbus 
(13  Ed.  1),  which  so  operated  that  the  estate 
was  no  longer  alienable  by  the  donee  upon 
tbe  birth  of  issue,  but  remained  to  the  heirs 
4xf  his  body,  and  on  the  failure  of  such  heirs 
reverted  to  the  donor.    The  estate  was  di> 
▼Ided  into  two  parts,  leaving  in  the  donee  a 
fee  tail,  and  investing  in  the  donor  the  ul- 
tiniate  fee  simple,  6xx)ectant  on  the  failure 
of  issue.    Estates  in  fee  simple  conditional 
"vrere  thus  converted  into  estates  in  fee  tail; 
"and  hence  it  is  that  Littleton  tells  us  that 
tenant  in  fee  tail  is  by  virtue  of  the  statute 
of  Westminster  the  second."    2  BL  Com.,  su- 
pra.   But  since  the  act  of  1784  every  person 
8ei2:ed  of  an  estate  in  tail  shall  be  deemed 
to  lie  seized  of  the  same  in  fee  simple.  ^C. 
S.   S   1784;    Marsh  v.  Griffin,  136  N.  C.  333, 
4S    S.  E.  735.    Eliminating  the  last  clause, 
tlie   deed  therefore  conveys  to  Mary  Began 
an    estate  in  fee.    What,  then,  is  the  legal 
effect  of  the  words  "If  no  heirs  said  lands 
sball  go  back  to  my  estate^? 

m  At  c(»nmon  law,  because  a  freehold 
eoiild  not  pass  without  livery  of  seisin,  a  fee 


could  not  be  limited  after  a  fee;  but  after 
the  statute  of  uses  was  enacted  (27  Henry 
VIII,  C.  10;  C.  S.,  I  1740),  the  Judges,  de- 
parting from  the  rigor  of  the  common  law, 
ingeniously  devised  the  doctrine  of  springing 
and  shifting  uses,  under  the  latter  of  which 
a  fee  may  be  limited  after  a  fee  by  deed  or 
will.  If  by  deed,  it  is  a  conditional  limita- 
tion; if  by  will,  it  is  an  executory  devise. 
2  Blk.  Com.  234;  Smith  v.  Brisson,  90  N.  C. 
284. 

[7]  The  scope  of  the  contingent  limitation 
set  forth  in  the  last  clause  of  the  deed  is 
defined  by  statute.  Every  contingent  limi^- 
tion  in  a  deed  or  will  made  to  depend  upon 
the  dying  of  any  person  without  heirs,  or 
heirs  of  the  body,  or  issue,  shall  be  held  to 
be  a  limitation  to  take  effect  when  such  per- 
son dies  not  having  such  heir,  or  issue,  or 
child  living  at  the  time  of  his  death.  O.  S.  f 
1737;    Act  of  1827,  1856. 

Applying  these  principles,  we  conclude  that 
the  deed  should  be  construed  as  if  it  xead, 
'*to  Mary  Regan  and  the  heirs  of  her  body 
(a  fee  simple,  C.  S.  {  1734)  and  if  she  should 
die  not  having  such  heirs  or  issue  living  at 
the  time  of  her  death  then  to  the  heirs  of 
the  grantor."  C.  S.  §  1737;  Patterson  v. 
McCormick,  177  N.  C.  448,  99  S.  B.  401;  Wil- 
Uams  V.  Blizaard,  176  N.  O.  146,  96  S.  B.  957; 
Reid  V.  Neal,  182  N.  C.  199,  106  S.  B.  769. 
A  similar  construction  may  be  found  in 
Smith  V.  Brisson,  90  N.  C.  284;  Buchanan  v. 
Buchanan,  99  N.  C.  306,  0  S.  B.  430;  Dawson 
V.  Bnnett,  151  N.  C.  544,  66  S.  E.  566;  Smith 
V.  Lumber  Co.,  165  N.  O.  890,  71  S.  B.  445; 
Rees  V.  Williams,  165  N.  C.  201,  81  S.  B.  286; 
Jarman  v.  Day,  179  N.  C.  818,  102  S.  B.  402. 
There  are  cases  apparently  to  the  contrary, 
but  they  were  decided  before  the  act  of  1827 
(C.  S,  1 1737).  Davidson  v.  Davidson,  8  N.  C. 
163;  Sanders  v.  Hyatt,  8  N.  C.  247;  Hollow- 
ell  V.  Komegay,  29  N.  C.  261 ;  Weatherly  v. 
Armfleld,  30  N.  C.  26;  Folk  v.  Whitiey,  80 
N.  C.  133.  McBee's  Case,  63  N.  O.  332,  may 
be  considered  an  exception,  but  there  the 
act  of  1827  was  evidently  disregarded  or 
overlooked.     Smith  v.  Brisson,  supra. 

From  these  principles  it  follows  that  Mary 
Regan  acquired  under  the  deed  of  her  graii- 
tbr  a  fee  simple  determinable  upon  her  dying 
without  having  heirs  of  her  body  or  issa;ie 
living  at  the  time  of  her  death,  and  that  she 
and  her  coplaintiff  cannot  convey  to  the  de- 
fendant an  indefeasible  estate  in  fee.  The 
Judgment  is  therefore  reversed. 

Reversed. 
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1.  Carriers  ^s»  1 87— Proof  that  box  In  which 
goods  were  shipped  was  empty  when  delivered 
made  question  for  Jury  against  delivering  car- 
rier. 

Proof  that  the  box  in  which  goods  were 
shipped  was  empty  when  delivered  to  the  con- 
signee by  the  terminal  carrier  made  a  question 
for  the  jury  and  required  the  carrier  to  elect 
between  introducing  testimony  in  exoneration 
and  risking  an  adverse  verdict  on  plaintiffs' 
evidence. 

2.  Carriers  ^=s> 1 32— Presumption  that  liability 
Is  common-law  liability  and  burden  on  party 
claiming  different  liability. 

As  a  general  rule,  the  liability  of  a  com- 
mon carrier  is  presumed  to  be  its  common-law 
liability,  and  any  party  attempting  to  prove 
otherwise  carries  the  burden  of  showing  facts 
and  circumstances  which  change  or  affect  such 
liability. 

3.  Carriers  ^=»l 08— Liable  at  common  law  for 
loss  or  damage  not  due  to  act  of  God,  etc. 

At  common  law  a  carrier  was  liable  for  loss 
or  damage  to  property  in  its  possession  not  due 
to  the  act  of  God,  the  fault  of  the  shipper,  or 
the  inherent  nature  or  quality  of  goods. 

4.  Carriers  ^s»l77(l)— A  carrier  is  liable  only 
for  Its  own  negligence  In  absence  of  contract 
or  statute  changing  rule. 

In  the  absence  of  any  contract  or  partner- 
ship agreement  or  constitutional  or  statutory 
provision,  a  common  carrier  is  not  required  to 
transport  goods  beyond  its  line,  and  its  obliga- 
tion extends  only  to  carriage  to  the  end  of  its 
route  and  delivery  to  the  consignee  or  next  suc- 
ceeding carrier,  and  the  carrier,  whether  in- 
itial, intermediate,  or  terminal,  is  liable  only 
for  such  loss  or  damage  as  results  from  its 
own  negligence. 

5.  Commerce  ^=s>8(l3)— Carmack  Amendment 
In  saving  rights  under  "existing  law"  means 
existing  federal  law. 

Under  the  Garmack  Amendment  to  the 
Hepburn  Act  (U.  S.  Comp.  St  §§  8604a, 
8604aa),  providing  that  nothing  therein  shall 
deprive  any  holder  of  the  receipt  or  bill  of  lad- 
ing therein  mentioned  of  any  remedy  or  rig&t 
of  action  which  he  has  under  "existing  law," 
the  "existing  law"  referred  to  is  the  existing 
federal  law, 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Existing 
Law.] 

6.  Carriers  <S=»I77(3)— Under  federal  law  re- 
ceiving carrier  is  liable  for  loss  or  Injury  on 
connecting  lines. 

Under  the  Carmack  Amendment  to  the 
Hepburn  Act  (U.  S.  Comp.  St  §§  8604a, 
8604aa),  requiring  interstate  carriers  to  issue 
a  receipt  or  bill  of  lading  and  making  the  car- 
rier liable  to  the  lawful  holder  for  loss,  dam- 
age, or  injury,  the  receiving  carrier  is  conclu- 


sively treated  as  having  made  a  through  con- 
tract and  will  be  liable  for  loss  or  injury  on 
any  connecting  line  on  the  principle  that  each 
connecting  carrier  is  made  the  agent  of  the 
initial  carrier. 

7.  Carriers  ^=» 1 77 (4)— Connecting  llnea  not 
liable  for  initial  carrier's  negligence  under 
federal  law. 

The  Carmack  Amendment  to  the  Hepburn 
Act  (U.  S.  Comp.  St  §8  8604a,  8604aa)  does 
not  expressly  or  impliedly  make  intermediate 
and  terminal  carriers  the  agents  of  the  receiv- 
ing carrier  so  as  to  make  them  liable  in  dam- 
ages for  the  negligence  of  the  initial  carrier. 

8.  Carriers  ^=9184— >No  recovery  against  de- 
livering carrier  on  partnership  or  special  eon- 
tract  when  not  alleged  though  proved. 

Where  the  complaint  did  not  allege  a  part- 
nership between  connecting  carriers  or  special 
contract  for  joint  transportation,  but  merely 
alleged  delivery  to  the  receiving  carrier  for 
transportation  by  it  and  connecting  carriers  un- 
der a  bill  of.  lading,  proof  of  a  partnership  or 
special  contract  was  incompetent  and  would 
not  support  a  recovery,  and  liability  depended 
on  the  legal  import  of  the  bill  of  lading  itself. 

9.  Carriers  <9=s>i77(4)— Under  bill  of  lading  In- 
itial carrier  not  connecting  carrier's  agent  so 
as  to  Impose  llabillty  for  Its  negligence. 

Under  a  bill  of  lading  for  transportation  of 
goods  from  New  York  to  Asheville,  N.  C,  pro- 
viding that  no  carrier  should  be  liable  for  loss, 
damage,  or  injury  not  occurring  on  its  own 
road,  except  as  liability  might  be  imposed  by 
law,  the  initial  carrier  was  not  the  agent  of 
the  connecting  lines  so  as  to  make  the  terminal 
carrier  liable  for  the  initial  carrier's  negligence. 

10.  Carriers  ^=s>l80(l)— Bill  of  lading  gxoind- 
ing  liability  for  loss  or  injury  on  ooanaotlnfl 
lines  does  net  limit  common-law  liability. 

A  provision  in  an  interstate  bill  of  ladinif 
that  no  carrier  should  be  liable  for  loss,  dam- 
age, or  injury  not  occurring  on  its  own  road* 
etc.,  except  as  liability  might  be  imposed  by 
law,  was  not  a  limitation  of  the  carrier's  com- 
mon-law liability,  as  there  was  no  common-law 
liability  on  a  carrier  for  loss  or  damage  not 
occurring  on  its  own  line  and  not  caused  by  its 
own  negligence. 

Clark,  0.  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
County;   Harding,  Judge. 

Action  by  M.  V.  Moore  &  Co.  against  the 
Southern  Railway  Company.  From  a  Jadii;- 
ment  for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

Civil  action  to  recover  damages  for  the 
loss  of  merchandise  tried  before  Harding, 
Judge,  and  a  jury,  at  the  June  term,  1921« 
of  Buncombe.  Judgment  for  defendant. 
Appeal  by  plaintiffs. 

On  October  5,  1917,  the  plaintiffs  ordered 
from  Friedman  &  Co.,  of  New  Yorki  a  box 
of  clothing  which  was  turned  over  to  the 
Pennsylvania  Railroad  Company  for  trans- 
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portation  and  delivery  to  the  purchasers  in 
AshevUla  The  Pennsylvania  Ballroad  then 
issued  a  straight  nonnegotiable  bill  of  lading 
containing  this  provision:  , 

"No  carrier  shall  be  liable  for  loss,  damage, 
or  injury  not  occurring  on  its  own  road  or  its 
portion  of  the  through  route,  nor  after  said 
property  has  been  delivered  to  the  next  carrier, 
except  as  such  liability  is  or  may  be  imposed 
by  law,  but  nothing  contained  in  this  bill  of 
lading  shall  be  deemed  to  exempt  the  initial  car- 
rier from  any  such  liability  so  imposed."  Sec- 
tion 2. 

The  defendant  was  the  terminal  carrier. 
The  agent  of  the  defendant  in  Asheville  col- 
lected the  freight  charges  and  delivered  the 
box  to  the  plaintiffs;  and  the  box  when 
opened  was  found  to  contain  paper  and 
packing,  but  no  part  of  the  original  ship- 
ment The  plaintiffs  filed  with  the  defend- 
ant a  claim  for  the  invoice  price  of  the 
goods,  together  with  the  charges  for  freight, 
and  brought  suit  against  the  defendant  aft- 
er it  had  refused  to  make  payment.  The 
Pennsylvania  Railroad  is  not  a  party  to  the 
action. 

The  issnes  were  answered  as  follows: 

1.  Did  the  initial  carrier,  Pennsylvania  Rail- 
road Company,  receive  from  J.  Friedman  & 
Co.,  to  be  transported  to  the  plaintiff  at  Ashe- 
ville, N.  C,  the  hox  containing  the  clothing 
mentioned  and  described  in  the  complaint?  An- 
swer: Yea. 

2.  If  so,  was  said  clothing  lost  by  reason  of 
the  negligence  of  the  Pennsylvania  Railroad 
Company,  as  alleged  in  the  complaint?  An- 
swer: Tea. 

3.  If  said  clothing  was  delivered  to  said  Penn- 
sylvania Railroad  Company,  was  the  same  lost 
by  the  negligence  of  the  Southern  Railway 
Company?    Answer:  No. 

4.  What  damages,  if  any,  are  the  plaintiffs 
entitled  to  recover  of  the  defendant?  Answer: 
$292.14,  with  interest  from  October  6,  1917. 

The  plaintiffs  made  a  motion  for  Jndg« 
ment  upon  the  verdict  on  the  ground  that 
the  bill  of  lading  constituted  a  contract  or 
partnership  by  which  the  receiving  carrier 
and  the  connecting  lines  became  Jointly  and 
severally  liable  for  the  loss.  The  court's  de- 
nial of  the  motion  is  assigned  for  error. 

Lee  &  BVnrd,  of  Asheville,  for  appellants. 
Martin,  Rollins  &  Wright,  of  Asheville,  for 
api)ellee, 

ADAMS,  J.  [1]  The  case  was  appropri- 
ately submitted  to  the  jury  on  the  question 
of  the  defendant's  negligence.  Proof  that 
the  box  was  empty  when  delivered  to  the 
plalntijf 8  required  of  the  defendant  an  elec- 
tion between  introducing  testimony  in  ex- 
oneration and  risking  an  adverse  verdict  on 
the  evidence  of  the  plaintiffs.  Meredith  v. 
R.  R.,  137  N.  C.  478.  50  S.  B.  1;  White  v. 
Hines,  182  N.  C.  275,  109  S.  R  31.  But  the 
Terdict  sbows  that  the  loss  was  due,  not  to 
the  Diligence  of  the  defendant,  but  to  the 
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negligence  of  the  initial  carrier.  The  an- 
swer to  the  third  issue  exonerated  the  de- 
fendant from  the  charge  of  negligence.  The 
question  for  decision,  then,  is  this:  Upon  the 
pleadings  and  the  proof  in  this  cause,  can 
the  terminal  carrier  who  collected  the 
freight  charges  when  the  shipment  was  de- 
livered be  held  liable  in  damages  to  the  con- 
signee for  the  negligence  of  the  receiving 
carrier,  upon  bare  proof  of  carriage  on  a 
uniform  nonnegotiable  bill  of  lading  which 
contains  the  provisions  hereinbefore  stated? 
There  is  no  contention  that  the  defendant  in- 
curred liability  by  reason  of  the  Joint  or 
concurrent  negligence  of  separate  lines  in- 
dependently operated. 

[2-4]  As  a  general  rule,  the  liability  of  a 
common  carrier  is  presumed  to  be  its  com- 
mon-law liability,  and  any  party  attempt- 
ing to  prove  otherwise  carries  the  burden 
of  showing  facts  and  circumstances  which 
change  or  affect  such  liability.  N.  J.  Steam 
Nav.  Ca  v.  Bank,  6  How.  344,  12  L.  Ed.  465 ; 
R.  R.  V.  Stock  Co.,  136  III.  643.  27  N.  B.  69, 
29  Am.  St.  Rep.  348;  R.  R.  v.  Barrett,  36 
Ohio  St.  448;  Jackson  v.  R.  R.,  23  Oal.  268; 
Graham  v.  Davis,  4  Ohio  St.  362, 62  Am.  Dec 
285 ;  10  C.  J.  110.  At  common  law  a  carrier 
was  liable  for  loss  or  damage  to  property  in 
its  possession,  not  due  to  the  act  of  God,  the 
fault  of  the  shipper,  or  the  inherent  nature 
or  quality  of  the  goods;  but  such  carrier 
was  bound  to  carry  the  shipment  only  over 
its  own  line  and  to  deliver  It  without  dam- 
age to  the  next  succeeding  carrier.  The 
English  doctrine  announced  in  1841  in  Mus- 
champ  V.  R.  R.,  8  Mees.  &  W.  421,  has  been 
repudiated  by  the  Supreme  Court  of  the 
United  States  and  by  the  greater  number  of 
the  American  courts,  and  the  generally  ac- 
cepted doctrine  has  been  stated  as  follows: 
In  the  absence  of  any  contract,  or  partner- 
ship agreement,  or  constitutional  or  statu- 
tory provision,  a  common  carrier  Is  not  re- 
quired to  transiMrt  goods  to  a  point  beyond 
Its  line,  for  its  obligation  extends  only  to 
carriage  to  the  end  of  its  route  and  deliv- 
ery to  the  consignee  or  to  the  next  succeed- 
ing carrier;  and  in  these  circumstances  the 
carrier,  whether  initial,  Intermediate,  or 
terminal,  is  liable  only  for  such  loss  oir  dam- 
age as  results  from  its  own  negligence.  In 
R.  R.  V.  Myrick  (decided  in  1883)  107  U.  S. 
102,  1  Sup.  Ct  425.  27  L.  Ed.  325.  Mr.  Jus- 
tice Field  said: 

"The  general  doctrine,  then,  as  to  transporta- 
tion by  connecting  lines,  approved  by  this  court, 
and  id  so  by  a  majority  of  the  state  courts, 
amounts  to  this:  That  each  road,  confining  it- 
self to  its  common  law  liability,  is  only  bound, 
in  the  absence  of  a  special  contract,  to  safely 
carry  over  its  own  route  and  safely  to  deliver 
to  the  next  connecting  carrier,  but  that  any  one 
of  the  companies  may  agree  that  over  the 
whole  ronte  its  liability  shall  extend.  In  the 
absence  of  a  special  agreement  to  that  effect, 
such  liability  will  not  attach,  and  the  agreement 
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win  not  be  inferred  from  doubtful  expressions 
or  loose  language,  but  only  from  clear  and  sat- 
isfactory evidence."  R.  B.  ▼.  Bx.  Co.,  117  U. 
S.  X,  e  Sup.  Gt  542.  628,  29  L.  Ed.  791;  R.  R. 
▼.  R.  R.,  110  U.  &  667,  4  Sup.  Ct.  186,  28  L. 
Ed.  291;  R.  R.  v.  Pratt,  22  Wall.  123,  22  I*. 
Ed.  827;  R.  R.  y.  Riyerside  MUls,  219  U.  S.  186, 
31  Sup.  Ct  164,  55  li.  Ed.  167,  31  L.  R  A.  (N. 
S.)  7;  McConnell  v,  R.  R.,  168  N.  C.  504,  79  S. 
E.  974;  PhiUips  ▼.  R  R.,  78  N.  C.  294;  Lindley 
V.  R.  R.,  88  N.  C.  550;  Rocky  Mount  Mills  ▼. 
R.  R.,  119  N.  C.  694,  25  S.  E.  854,  56  Am.  St 
Rep.  682. 

The  plaintifES  insist,  however,  that  this 
principle  is  not  applicable  here  for  the  rea- 
son that  it  has  been  modified  both  by  the 
Carmack  Amendment  to  the  Hepburn  Law 
(U.  S.  Comp.  St  {§*  8604a,  8604aa),  and  by 
the  contract  of  the  connecting  carriers.  It 
becomes  material  therefore  to  inquire,  first, 
into  the  practical  operation  of  the  Carmack 
Amendment  in  its  relation  to  intermediate 
and  terminal  carriers.    This  act  provides: 

'*That  any  common  carrier,  railroad,  or  trans- 
portation company  ♦  •  •  receiving  property 
for  transportation  from  a  point  in  one  state 

♦  ♦  •  to  a  point  in  another  state  •  •  ♦ 
shall  issue  a  receipt  or  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  .or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which  such 
property  may  be  delivered  or  over  whose  line 
or  lines  such  property  may  pass,  •  *  *  and 
uo    contract,     receipt    rule     [or]     regulation 

*  *  *  shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from  the 
liability  hereby  imposed.  Provided,  •  •  • 
that  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under 
the  existing  law.    ♦    ♦    ♦ 

"That  the  common  carrier,  railroad,  or  trans- 
portation company  issuing  such  receipt  or  bill 
of  lading  shall  be  entitled  to  recover  from  the 
<:ommon  carrier,  railroad,  or  transportation 
company  pn  whose  line  the  loss,  damage,  or  in- 
jury shall  have  been  sustained  the  amount  of 
such  loss,  damage,  or  injury  as  it  may  be  re- 
quired to  pay  to  the  owners  of  such  property, 
as  may  be  evidenced  by  any  receipt  judgment 
or  transcript  thereof.*'  219  U.  S.  195,  31  Sup. 
Ct  166,  55  L.  Ed.  178.  31  L.  R.  A.  (N.  S.)  20; 
Act  Cong.  June  29,  1906,  34  Stat.  595  (U.  & 
Comp.  St  S§  8604a,  8604aa). 

[5]  The  "existing  law"  referred  to  is,  of 
course,  the  federal  law.  Express  Co.  v. 
Croninger,  226  U.  S.  491,  33  Sup.  Ct  148,  57 
L.  Ed.  814,  44  li.  R.  A.  (N.  S.)  257. 

[6]  Under  this  act,  when  the  receiving 
carrier  accepts  an  interstate  shipment  it  is 
conclusively  treated  as  having  made  a 
through  contract  and  will  be  liable  for  loss 
or  injury  occurring  on  any  connecting  line 
over  which  the  shipment  may  pass  as  well 
as  for  loss  or  injury  occurring  on  its  own 
line.  Express  Co.  v.  Croninger,  supra;  R  R. 
V.  Carl,  ^27  U.  S.  639,  33  Sup.  Ct.  391,  57  L. 
Ed.  683.    This  on  the  principle  that  each 


connecting  carrier  In  made  the  agent  of  the 
initial  carrier.  In  R.  R.  v.  Rivorside  MillB, 
219  U.  S.  204,  31  Sup.  Ct  169,  55  L.  Ed.  167, ' 

31  Im  R.  a.  (N.  S.)  7,  Mr.  Justice  LurtiHi  said: 

'*Reduced  to  its  final  results,  the  Congress 
has  said  that  a  receiving  carrier,  in  spite  of 
any  stipulation  to  the  contrary,  shall  be  deem- 
ed, when  it  receives  property  in  one  state  to 
be  transported  to  a  point  in  another  involving 
the  use  of  a  connecting  carrier  for  some  part 
of  the  way,  to  have  adopted  such  other  carrier 
as  its  agent  and  to  incur  carrier  liability 
throughout  the  entire  route,  with  the  right  to 
reimbursement  for  a  loss  not  due  to  his  own 
negligence."    R.  R.  v.  Wallace,  223  U.  S.  481, 

32  Sup.  Ct  205,  56  L.  Ed.  516;  Commis.  Co. 
V.  R.  R.,  262  HI.  400,  104  N.  E.  666,  Ann.  Cas. 
1915B,  89;  R.  R.  V.  Ward  (Tex.  OiT.  App.) 
169  S.  W.  1035. 

[7]  By  virtue  of  this  act  the  intormedlate 
and  terminal  carriers  i^re  made  the  agents 
of  the  receiving  carrier;  but  the  act  does  not 
purport  in  terms  express  or  implied  to  make 
any  connecting  line  liable  in  damages  for 
the  negligence  of  the  initial  carrier. 

The  next  question  raised  by  the  plaintiffs 
is  whether  in  the  present  case,  without  re- 
gard to  the  Carmack  Amendment,  there  was 
a  special  contract  between  the  several  car- 
riers by  which  the  defendant  became  liable 
for  the  negligence  of  the  carrier  first  receiv- 
ing the  shipment. 

In  approaching  the  question  we  do  not 
controvert  the  established  principle  that  a 
special  contract  or  partnership  relation 
among  connecting  lines  may  make  the  inter- 
mediate or  terminal  carrier  liable  for  loss  or 
injury,  whether  occurring  on  its  own  line  or 
on  the  line  of  another  connecting  carrier. 
Barter  v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep. 
434;  Phillips  v.  R.  R.,  supra ;  Lindley  y.  R. 
R.,  supra;  R.  R.  v.  My  rick,  supra. 

[8-10]  But  in  the  complaint  there  Is  no  al- 
legation upon  which  to  base  the  application 
of  this  principle.  The  plaintiff  does  not  al- 
lege either  a  partnership  or  a  special  con- 
tract for  joint  transportation.  The  sub- 
stance of  the  only  relevant  and  material  al- 
legations in  the  complaint  is  this:  The  goods 
were  packed  by  the  shippers  and  delivered 
to  the  receiving  carrier  to  be  transported  by 
it  and  its  connecting  carriers  to  the  plain- 
tiffs in  Asheville.  and  the  bill  of  lading  was 
thereupon  issued.  Considered  in  the  light 
of  section  2  in  the  bill  of  lading,  the  absence 
of  an  allegation  of  a  partnership  or  i^ecial 
contract  for  joint  transportation  Is  all  the 
more  marked.  Without  allegation,  proof  ^  of 
such  partnership  or  special  contract  is  in- 
competent and  unavailing;  for  in  our  pro- 
cedure is  firmly  embedded  the  principle  that 
proof  without  allegation  is  no  less  f&tal  thao 
allegation  without  proof.  McKee  ▼•  Line- 
berger;  69  N.  a  217;  McLaurki  v.  Cronly. 
90  N.  C.  50.  In  these  circumstances  the  ul- 
timate inquiry  is  confined  to  the  legal  im- 
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port  of  the  bill  of  lading.    Taken  in  connec- 
tion with  the  allegations  referred  to,  does 
the  receipt  or  bill,  itself,  constitute  a  part- 
nership among  the  connecting  carriers?    If, 
as  we  have  seen,  the  Carmack  Amendment 
does  not  create  snch  partnership,  we  must 
search  for  an  answer  In  the  relation  that 
would  have  existed  between  the  connecting 
lines,  by  yirtue  of  the  bill  of  lading,  if  this 
amendment  had  not  been  enacted.    Under 
such  conditions — ^If  the  Carmack  Amendment 
were   not   in    force — the   receiving   carrier, 
when    the   shipment   was    tendered,   would 
have  had  the  right  to  contract  either  to  car- 
ry the  goods  to  their  destination  or  to  carry 
them  safely  over  its  own  line  only  and  then 
to  deliver  them  to  the  next  carrier.    In  case 
of  the  latter  election,  the  next  connecting 
carrier  would  have  been  the  .agent  of  the 
shipper;   and,  in  case  of  the  former,  the  in- 
termediate or  terminal  carrier  would  have 
been  the  agent  of  the  receiving  carrier.    In 
neither  event  would  the  initial  carrier  have 
been  the  agent  of  either  of  the  connecting 
lines.    R.  R,  V.  Riverside  Mills,  supra;    10 
G.  J.  518.    This  conclusion  is  fortified  by  the 
provisions  of  section  2  in  the  bill  of  lading. 
This  section  is  not  a  limitation  by  contract 
of  the  defendant's  common-law  liability;  for 
no  common-law  obligation  devolves  upon  any 
carrier  to  transport  goods  over  lines  other 
than  its  own,  and  hence  there  is  no  common- 
law  liability  for  loss  or  damage  ngt  occur- 
ring on  its  own  line  and  not  caused  by  its 
own  negligence.    The  plaintiffs,  not  having 
alleged  a  partnership  or  special  contract,  4id 
not  tender  an  issue  relating  to  either  Ques- 
tion.   The  case  turned  upon  the  issues  as 
to  negligence,  and  the  verdict  was  adverse 
to  the  plaintiffs.    At  the  trial  there  was  nei- 
ther an  allegation  nor  an  issue  of  a  partner- 
ship or  special  contract,  and  we  hold  that 
there  was  no  error  in  the  judgment  of  the 
court    The  plaintiffs  cited  Paper  Box  Co.  v. 
R,  R.,  177  N.  C.  351,  99  S.  B.  23,  in  support 
of  their  contention;   but  that  case  and  this 
are  entirely  distinct.    Indeed,  the  question 
arising  in  the  instant  case  has  not  heretofore' 
been  presented  to  this  court  for  decision. 
No  error. 

CLARK,  C.  J.  (dissenting).  On  October  5, 
1917,  the  plaintiffs  purchased  a  bill  of  goods, 
$290,  from  Friedman  &  Co.,  in  New  York 
City,  Who  delivered  the  same  to  the  Pennsyl- 
vania  Railroad  Company,  who  agreed  to 
tran8i)brt  them  over  its  own  and  connecting 
lines  to  Asheville,  N.  C,  and  gave  the  plain- 
tilfs  a  bill  of  lading  to  that  effect.  On  No- 
vember 8, 1917,  the  defendant,  Southern  Rail- 
way Comimny,  delivered  the  box  supposed 
to  contain  the  shipment  of  goods  to  the  plain* 
tiffs  and  accepted  payment  in  full  of  the 
fr^l^fat  from  New  York  City.  On  opening  the 
tox  it  was  found  to  contain  nothing  but 
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waste  paper  and  trash.  The  plaintiffs  filed 
with  the  defendant,  the  Southern  Railway 
Company,  their  claim  for  the  value  of  the 
goods  lost  and  freight  paid.  This  being  re- 
fused, this  action  was  brought. 

The  liability  of  the  defendant  should  be 
settled  upon  the  right  and  reason  of  the 
thing  as  heretofore  decided,  in  several  cases 
in  this  court  The  Pennsylvania  Railroad 
Company  agreed  for  itself  and  its  c<Hinecting 
Unes  to  deliver  the  shipment  in  Asheville, 
and  the  defendant  company  ratified  that  con- 
tract by  accepting  the  shipment  and  deliver- 
ing the  box  to  the  plaintiffs  and  accepting 
payment  for  itself  and  associates  of  the  en- 
tire freight  from  New  York  to  Asheville. 

It  is  true  that  the  Pennsylvania  Railroad 
Company  put  in  the  bill  of  lading  a  denial  of 
any  responsibility  for  default  except  as  to  car- 
riage along  its  own  line,  but  under  the  Car- 
mack Amendment  the  Pennsylvania  Railroad 
Company  is  expressly  made  responsible  and 
liable  for  the  whole  transit  The  initial  car 
rier  could  not  restrict  its  liability  against  the 
responsibility  placed  upon  it  by  virtue  of  the 
Carmack  Amendment,  and,  as  on  behalf  of 
itself  and  connecting  lines  it  assumed  a  Joint 
contract  to  take  the  shipment  at  New  York 
and  deliver  it  at  Asheville,  It  could  not  re- 
strict that  liability  of  a  common  carrier 
against  the  liability  of  any  one  of  the  lines. 

In  the  execution  of  the  contract  to  take 
this  box  of  goods  in  New  York  and  deliver 
it  in  Asheville,  no  valid  restriction  could  ex- 
empt the  defendant  from  liability  for  the 
goods  whose  shipment  it  accepted  at  the  be- 
ginning of  its  line  and  the  payment  of  the 
entire  freight  on  which  it  aoc^ted  at  its  ter- 
minal point 

A  partnership  cannot  stipulate  that  it  will 
not  be  liable  for  the  misconduct  or  negligence 
of  any  one  of  Its  partners  in  the  transaction 
of  the  partnership  business,  and  still  more  is 
it  against  public  policy  that  one  railroad 
company  shall  undertake  to  receive  a  pack- 
age in  New  York  and  transport  it  over  its 
own  and  connecting  lines  to  Asheville,  the 
defendant  company  ratifying  this  contract  by 
accepting  the  l>ox  for  shipment,  transporting 
it  along  its  route,  apd  tlien,  at  its  end  as 
agent  for  all  the  lines  from  New  York  to 
Asheville  collect  freight,  and  then  deny  all  11- 
abiUty. 

This  proposition  was  discussed  and  fully 
settled  in  Mills  v.  R.  R.,  119  N.  C.  693,  25  S. 
E.  854,  56  Am.  St  Rep.  682,  and  the  cases  in 
our  reports  which  have  followed  that  author- 
ity. Indeed,  it  has  been  held  that  in  spite  of 
any  agreement  to  the  contrary,  or  even  where 
there  is  no  bill  of  lading,  there  is  a  presump- 
tion that  a  terminal  carrier  who  delivers  the 
freight  short  or  in  bad  order  is  liable.  R. 
R.  V.  Riverside  Mills,  219  U.  S.  186,  31  Sup. 
Ct.  164,  55  U  Sd.  167,  31  U  it  A.  (N.  S.)  7, 
and  notes. 
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The  defendant  relies  npon  the  headnote  In 
Ins.  Co.  V.  R.  R.,  104  U.  S.  146,  26  L.  Ed.  679, 
decided  in  1881,  long  before  the  Carmack 
Amendment  rendered  statutory  the  4iabllity 
of  the  initial  carrier,  ''that  in  the  absence  of 
a  special  contract,  express  or  implied,  for  the 
safe  transportation  of  goods  to  their  known 
destination,  the  carrier  is  only  bound  to  car- 
ry safely  and  deliyer  to  the  next  carrier  in 
the  route";  but  the  decision  in  that  case 
states  that  the  facts  found  were  that  there 
was  no  through  bill  of  lading  and  the  bill  of 
lading  also  specified  that  the  receiving  com- 
pany should  not  be  liable  for  any  damage  or 
deficiency  beyond  its  terminus.  Since  then 
the  Carmack  Amendment  has  recognized  that 
such  contract  as  this  is  In  fact  a  partnership 
agreement,  and  hence  that  the  receiving  car- 
rier is  responsible.  This  statute  does  not 
negative  in  any  respect  the  decision  in  Mills 
V.  R.  R.,  119  N.  O.  693,  25  S.  B.  854,  56  Am. 
St.  Rep.  682,  and  numerous  citations  thereto 
in  2  Anno.  Ed.,  and  the  Carmack  Amendment 
is  wholly  illogical  unless  it  is  based  upon  the 
same  principle  that  this  court  has  always 
recognized  as  the  basis  of  the  decision  in 
Mills  T.  R.  R.,  supra. 

Upon  the  evidence  the  reasonable  inference 
arose  as  a  matter  of  law  that  the  initial  car- 
rier was  the  duly  authorized  agent  of  the 
other  carriers  through  to  the  point  of  desti- 
nation, not  only  because  of  the  Carmack 
Amendment,  but  upon  the  foundation  on 
which  that  statute  rested,  that  it  was  a  Joint 
contract  upon  the  bill  of  lading  making  each 
the  joint  lines  extending  from  New  York  to 
Ashevllle,  a  member  of  the  partnership  exist- 
ing pro  hac  vice  for  the  transportation  of  the 
shipment,  and  liable,  more  especially  the  ini- 
tial carrier  and  the  terminal  carrier. 

The  liability  of  the  carrier  for  nondelivery 
or  damage  to  freight  does  not  require  proof 
of  negligence  to  be  made  (as  was  required  in 
this  case)  by  the  consignee,  for  the  carrier  is 
an  insurer  except  against  the  acts  of  God  or 
the  public  enemy.  The  court  below  erred  in 
putting  this  burden  on  the  plaintiff. 

It  would  be  a  very  great  hardship  In  the 
transportation  of  freight  for  long  distances, 
over  several  lines  of  road,  if  when  the  con- 
signee brings  suit  against  the  last  carrier  in 
the  Joint  contract  and  fails  to  locate  the  loss 
on  that  line,  that  then  it  must  sue  the  next 
carrier  and  the  next,  and  so  on  up  through 
to  the  initial  carrier,  who  was  certainly 
made  liable  not  only  itself  but  as  agent  for 
all  the  others.  It  is  easy  for  the  Joint  lines, 
making  for  this  occasion  the  continuous 
transportation  of  this  shipment  from  New 
York  to  Ashevllle,  to  ascertain  by  wire  or 
correspondence  promptly,  accurately,  and  in- 
expensively where  the  default  lies.  It  is  al- 
most impracticable  for  the  consignee  to  as- 
certain this  fact  without  suing  In  succession 
each  member  of  the  line  and  traveling  from 
carrier  to  carrier  and  from  state  to  state  and 


employing  successiye  lawyers  to  prosecute 
the  action. 

This  will  amount  practically  to  a  denial 
to  the  shipping  public  of  all  remedy  unless 
the  consignee  should  go  to  the  expense  at 
once  of  suing  the  inltisd  carrier  at  the  most 
distant  point  on  the  line.  To  require  a  con- 
slgnee  of  a  small  shipment  like  this  to  sue 
in  succession  a  half  dozen  carriers  in  order 
to  trace  and  locate  the  loss  of  this  $290,  or 
any  other  shipment,  is  a  denial  of  Justice 
which  should  not  be  imposed  on  the  shippini^ 
public. 

The  true  doctrine  as  laid  down  in  Mills  v. 
R.  R.,  119  N.  C.  693,  25  S.  E.  854,  56  Am. 
St.  Rep.  682,  Gallop  v.  R.  R.,  173  N.  C.  21, 
91  S.  B.  375,  Paper  Box  Co.  t.  R.  R.,  177  N. 
C.  351,  99  S.  E.  23,  and  other  similar  cases, 
is  thus  summed  up  in  Paper  Box  Co.  v.  R.  R., 
177  N.  C.  351,  99  S.  E.  23: 

'VThe  various  companieB  which  compose,  pro 
hac  vice,  the  'through  line*  over  which  any 
shipment  passes,  make  a  Joint  contract  for 
their  own  convenience,  or  it  may  be  a  quasi 
partnership  for  the  occasion,  by  which  the  bill 
of  lading  is  given  at  the  point  of  origin  by  the 
receiving  company  on  behalf  of  itself  and  as 
agent  for  all  the  others  down  to  the  place  of 
destination  and  on  this  Joint  contract  any  com- 
pany on  such  line  of  through  traffic  can  be 
sued." 

Public  policy  and  elemental  principles  of 
Justice,  require  that  the  consignee  for  whom 
this  transportation  was  received  and  to 
whom  the  bill  of  lading  is  given  by  the  initial 
carrier  on  behalf  of  all  the  carriers  constitut- 
ing the  line  of  transportation  for  the  goods 
should  be  held  liable,  leaving  them  to  appor- 
tion among  themselves  or  ascertain  on  which 
line  the  loss  occurred.  No  mere  technicality 
nor  reference  to  decisions  made  at  a  time 
when  the  law  in  regard  to  liability  for  ship- 
ments over  more  than  one  line  was  in  an  un- 
settled state  should  govern.  The  only  rea- 
sonable and  logical  ruling,  especially  since 
the  Carmack  Amendment  has  fastened  liabil- 
ity upon  the  initial  carrier  because  it  is  held 
as  acting  and  assuming  responsibility  for  all 
the  carriers,  is  that  all  the  carriers  on  the 
line  over  which  it  is  stipulated  that  a  given 
shipment  shall  pass  are  equally  liable,  mdre 
especially  the  terminal  carrier  who  delivered 
the  rifled  package,  or  failed  to  deliver  it  at 
all,  while  receiving  the  fr^ht  The  law 
must  conform  to  the  modem  customs  and 
methods  of  transportation  and  to  the  reason 
of  things,  for,  as  Coke  says,  "Reason  is  the 
life  of  the  law." 

This  line  of  carriers  having  agreed  through 
its  initial  carrier,  who  is  certainly  respon- 
sible for  them  all  under  the  Car^mck  Amend- 
ment, that  these  goods  should  be  safely 
transported  from  New  York  to  Ashevllle, 
should  be  Jointly  and  severally  held  liable  for 
the,  failure  to  deliver  or  for  the  delivery  in 
a  damaged  condition  of  the  goods  which  the 


N.  C.)  OJLIVE  T. 

(lU 

Initial  carrier  agreed  shonld  be  delivered  in 
Ashevllle.  Any  other  ruling  will  fall  short 
of  the  reason  applicable  to  such  shipments  as 
laid  down  in  the  cases  above  cited. 
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(183  N.  C.  196) 

OLIVE  V.  KEARSLEY.    (No.  92.) 

(Supreme  Court  of  North  Oarolina.    March  22, 

1922.) 

i.  Brokers  ^=:»44»Agesoy  may  be  revoked  be- 
fore tale  perfected. 

Though  a  broker  in  whose  hands  land  is 
placed  for  sale  has  begun  negotiations,  the  prin- 
cipal has  a  right  to  revoke  the  agency  at  any 
time  before  the  sale  is  perfected. 

2.  Brokers  e=»88(l)— Question  whether  agen- 
ey  rovoked  and  sale  made  through  another 
agent  sboeld  be  submitted  to  Jury  when  there 
Is  evidence  thereof. 

Where  there  was  ample  evidence,  if  believ- 
ed, that  defendant  revoked  a  broker's  agency 
before  a  sale  was  made,  and  that  it  was  actual- 
ly made  by  another  agent  whom  he  paid  for 
the  service,  he  was  entitled  to  have  this  ques- 
tion of  fact  submitted  to  the  jury. 

Appeal  ftom  Superior  Gk)urt,  Lee  County; 
Granmer,  Judge. 

Action  by  W.  J.  Olive  against  G.  T.  Kears- 
ley.  Judgment  for  plaintiff,  and  defendant 
appeal&    New  trial  granted. 

This  1b  an  action  by  a  broker  on  an  al- 
leged Indebtedness  of  $260  for  making  sale 
of  land.    The  defendant  listed  the  land  for 
'sale  with  the  plaintiff  and  a  number  of  other 
brokers,  and  the  same  was  sold  to  one  Price. 
The  defendant  was  introduced  to  Price  by 
one  Carter  (to  whom  the  defendant  paid  $25 
for  making  the  sale).    The  plaintiff  was  al- 
lowed to  testify  over  the  defendant's  objec- 
tion that  the  attendance  of  Price  was  pro- 
cured by  the  "influence  of  plaintiff"  acting 
through  one  McGhee,  who  was  dead  at  the 
time  of  the  trial.     The  defendant  testified 
that  he  sold  the  land  himself  to  Price,  that 
plaintiff  was  not  there,  and  said  nothing  to 
him  about  selling  the  land  until  after  it  was 
sold.    The  contest  was  over  the  right  of  the 
defendant  to  revoke  the  agency  of  brokerage. 
Verdict  and  judgment  for  plaintiff.    Appeal 
by  defendant 

Hoyle  &  Hoyle,  of  Greensboro,,  for  aiq;)el- 
laiit. 

A.  A.  F.  Seawell,  of  Sanford,  for  appellee. 

CLARK,  O.  J.     The  court  instructed  the 
jTory: 

"Now  it  is  the  law  in  North  Carolina  that, 
when  land  is  placed  in  the  hands  of  a  broker 
for  sale  and  that  broker  had  begun  negotiations, 
the  owner  cannot  take  the  matter  into  his  own 
hands  and  complete  the  sale  and  refuse  to  pay 


commission.  Now  if  you  find  from  the  evi- 
dence in  this  case— it  is  not  refuted  that  the 
land  was  placed  in  the  hands  of  Olive  for  sale— 
if  you  find  from  the  greater  weight  of  the  evi- 
dence in  this  case  that  he  had  begun  negotia- 
tions and  brought  the  buyer  down,  then  I  in- 
struct you  that  the  defendant  could  not  take 
the  matter  out  of  his  hands  and  avoid  paying 
his  commission." 

[1]  The  instruction  that  if  the  broker  "had 
begun  negotiations  that  the  owner  cannot 
take  the  matter  into  his  own  hands  and  com- 
plete the  sale  and  refuse  to  pay  commission" 
was  error.  There  was  evidence  from  the  de- 
fendant which  denies  that  Olive  effected  the 
sale.    He  testified: 

"I  placed  my  land  with  Olive  for  sale.  I  list- 
ed this  land  with  15  or  20  concerns  that  sell. 
I  told  a  number  of  others  that  I  would  pay  them 
to  send  me  a  purchaser,  among  them  was  Abe 
Carter  who  had  come  from  Rockingham  coun- 
ty, and  who  was  the  first  man  who  brought 
Price  [the  purchaser]  to  me.  Olive  said  noth- 
ing to  me  about  selling  the  land  until  after  it 
was  sold  and  the  trade  closed.  Then  he  claim* 
ed  a  commission." 

Abe  Carter  testified  that  the  purchaser 
Price  lived  on  an  adjoining  farm  to  his  in 
Rockingham  county ;  that  he  told  him  about 
the  Kearsley  place  and  he  agreed  to  go  with 
him  to  look  it  over  and  he  bought  the  place 
from  Kearsley. 

The  law  applicable  in  this  case  is  thus 
stated  in  Abbott  v.  Hunt,  129  N.  O.  in  which 
on  page  404  it  is  said  (40  S.  B.  on  page 
119): 

"An  agency  can  be  revoked  at  any  time  be- 
fore a  valid  and  binding  contract,  within  the 
scope  of  the  agency,  has  been  made  with  a 
third  party.  The  only  exception  is  an  agency 
coupled  with  an  interest,  and  that  must  be  an 
interest  in  the  subject  of  the  agency,  and  not 
merely  something  collateral,  as  commissions  or 
compensation  for  making  sale.  Hartiey's  Ap- 
peal, 53  Pa.  St.  212,  91  Am.  Dec.  20T,  which 
holds  that  a  power  of  attorney  by  which  the 
attorney  is  to  receive  as  compensation  'one- 
half  of  the  net  proceeds'  is  not  a  power  cou- 
pled with  an  interest,  and  is  revocable.  This 
case  cites  a  very  clear  enunciation  of  the  same 
principle  by  Marshall,  C.  J.,  in  Hunt  v.  Rous- 
manier,  8  Wheat.  174,  which  is  also  cited  by 
this  court  (as  to  agencies  to  solicit  insurance) 
in  Insurance  Co.  v.  Williams,  91  N.  C.  69.  In 
Brookshirs  v.  Voncannon,  2S  N.  C.  231,  it  is 
held  that  a  power  of  attorney  is  revocable  'at 
any  moment  before  the  actual  execution  of  it.' 
To  same  purport  Wilcox  v.  Ewing,  141  U.  S. 
627;  Mansfield  v.  Mansfield,  6  Conn.  559,  16 
Am.  Dec.  76;  Mechem  on  Agency,  |$  204-210; 
Hall  V.  Gambrill,  88  Fed.  709.  In  Sibbald  v. 
Iron  Co.,  83  N.  Y.  378.  22  Am.  Rep.  441,  it  is 
said:  'Where  no  time  is  fixed  for  the  continu- 
ance of  a  contract  between  broker  and  princi- 
pal, either  party  can  terminate  it  at  will,  sub- 
ject only  to  the  ordinary  requirements  of  good 
faith.'  A  case  on  'all  fours'  is  Coffin  v.  Lan- 
dis,  46  P^.  St.  426,  which  holds   (page  434): 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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'Where  one  as  agent  for  another  contracta  to 
sell  the  land  of  the  latter  in  consideration  of 
one-half  of  the  net  proceeds  of  the  sale,  and 
there  is  no  stipulation  in  the  contract  as  to 
the  deration  of  the  emplosrment,  the  principal 
has  a  right  to  terminate  it  at  any  time,  and 
to  discharge  the  agent  from  his  seryice  with- 
out notice,  and  the  plaintiff  (agent)  cannot 
recoTer  for  any  services  rendered,  or  for  his 
loss  of  employment  after  his  discharge.'  And 
almost  as  directly  in  point  are  the  recent 
cases  Yonng  t.  Trainor,  168  IlL  428  (1895) 
which  holds  that  'a  real  estate  broker  who  pro- 
duces a  customer  after  his  principal  has  with- 
drawn his  offer  to  sell,  is  not  entitled  to  a  com- 
mission,' and  Bailey  v.  Smith,  103  Ala.  641 
(1894)  which  is  to  the  same  effect,  and  Mal- 
lonee  y.  Young,  119  N.  C.  649.    ♦    •    • 

*'In  Atkinson  v.  Pack,  114  N.  C.  697,  and 
Martin  y.  Holley,  104  N.  C.  36»  the  broker  had 
procured  a  purdiaaer  at  the  stipulated  price 
befoie  the  revocation  of  the  power,  and*  of 
course,  being  an  executed  contract,  the  agent 
was  entitled  to  his  commission,  and  the  same 
might  be  true  where  the  revocation  was  in  bad 
faith,  just  as  the  contract  was  about  being 
consummated,  the  revocation  being  for  the  pur- 
pose of  depriving  the  agent  of  his  commissionB. 
But  such  la  not  the  case  here." 

This  has  been  often  quoted  and  always  fol- 
lowed by  this  court  Xn  Thomas  v.  Gwyn, 
131  N.  O.  461,  42  S.  E.  904,  Abbott  t.  Hunt 
was  reaffirmed,  the  court  saying  that,  "Where 
no  term  is  fixed  for  the  continuance  of  a  con- 
tract, either  party  may  terminate  it  at  will;" 
and  this  was  reaffirmed  In  Wilmington  v. 
Bryan,  141  N.  C.  671,  673.  54  S.  B.  543,  which 
held  that  a  contract  of  this  kind,  containing 
no  limits  as  to  time,  is  in  law  a  contract  ter^ 
minable  at  the  will  of  either  party. 

In  Trust  Co.  v.  Adams,  145  N.  C.  161,  68 
8.  B.  1008,  Walker,  J.,  states  that— 

"When  there  is  no  definite  time  fixed  for  the 
employment  to  sell  land  upon  a  commission,  ei- 
ther party  has  a  right  to  terminate  the  agree- 
ment at  will,  subject  to  the  requirement  of  good 
faith  under  the  agreement  and  a  sale  made  in 
pursuance  of  its  terms." 

When  such  broker  fails  to  complete  the 
purchase  upon  the  specified  terms  before  the 
principal  elects  to  terminate  the  agreement, 
the  principal  has  the  right  to  terminate  the 
contract  if  done  in  good  faith. 

In  Wright  v.  Shepard,  178  N.  O.  656,  100 
S.  B.  687,  where  the  defendant,  as  in  this 
case,  claimed  that  he  had  revoked  the  agency 
and  sold  the  land  himself,  it  was  held  that 
this  was  a  question  of  fact  which  was  prop- 
erly submitted  to  the  jury  by  the  judge,  and 
the  verdict  against  the  plaintiff  was  sustain- 
ed. Mr,  Justice  Stacy  was  the  trial  judge 
in  that  case,  and  the  able  and  instructive 
brief  filed  therein  for  the  defendant  cites  and 
relies  upon  Abbott  v.  Hunt,  supra,  and  Sib- 
bald  V.  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep. 
441,  supra,  and  Trust  Go.  v.  Adams,  supra, 
and  thus  sums  up  the  doctrine  which  was 
stated  in  those  cases  by  the  trial  Judge  and 
affirmed  by  this  court: 


'*The  broker  may  devote  his  time  and  labor 
and  expend  his  money  with  ever  so  much  devo- 
tion to  the  interests  of  his  employee  and  yet 
if  he  fails  without  effecting  an  agreement  or 
accomplishing  a  bargain,  or  abandons  the  ef- 
fort, or  his  authority  is  fairly  and  in  good  faith 
terminated,  he  gains  no  right  to  commission. 
He  loses  the  labor  and  effort  which  was  staked 
upon  success,  and  in  such  event  it  matters  not 
that  after  his  failure  and  the  termination  of 
his  agency  what  he  had  done  proves  of  use  and 
benefit  to  the  prindpal." 

In  Real  Bstate  Co.  v.  Sasser,  179  N.  0.  497, 
103  8.  B.  73,  It  was  held.  Brown,  J.,  that  the 
interest  of  an  agent  in  a  contract  which 
would  prevent  the  revocation  of  the  agency 
must  be  in  the  subject-matter  of  the  power, 
and  not  merely  relate  to  the  agent's  compen- 
sation for  its  execution  and  where  the  prin- 
cipal contracts  for  the  sale  of  his  land  by 
the  agent,  the  latter  to  receive  whatever  he 
could  get  for  the  land  over  a  certain  price, 
and  there  is  no  covenant  not  to  revoke,  tine 
former  may  at  any  time  invoke  the  power  be- 
fore the  completion  of  the  deal  leaving  the 
broker  to  an  action  for  damages  for  the  ex- 
penses Incurred  by  him  and  reasonable  com- 
pensation for  the  worth  of  his  aerylces  ren- 
dered before  the  revocation. 

In  Hagood  y.  Holland,  181  K.  O.  64,  106  S. 
B.  154,  it  was  held  by  Stacy,  J.,  that— 

'^A  contract  of  agency  for  the  sale  of  land 
for  an  indefinite  and  unstated  time  may  he  re- 
voked at  will  by  the  owner,  in  the  absence  of 
agreement  or  covenant  to  the  contrary^  <dt- 
ing  Abbott  v.  Hunt,  and  Reid  Bstate  Co.  v. 
Sasser,  supra). 

In  House  v«  AbeU,  182  N.  a  628,  109  S.  B.* 
877,  the  court  held  that  where  the  broker 
"within  the  terms  of  authority  given,  suc- 
ceeds in  bringing  about  a  contract  of  sale 
with  a  responsible  purchaser,  he  is  entitled 
to  stipulated  commission,  or  to  the  reasonable 
worth  of  his  services  if  no  definite  amount  is 
specified,  and  his  claim  therefor  Is  not  affect- 
ed because  the  principal  has  seen  proper  to 
voluntarily  surrender  his  rights  under  the 
contract;"  and,  further  "a  broker  who  has 
agreed  for  compensation  'to  procure  a  pur- 
chaser' for  lands, has  earned  his  commlaston 
when  he  effects  a  valid  written  contract  for 
sale  of  the  lands  upon  terms  and  with  the 
purchaser  acceptable  to  the  owner  and  the 
voluntary  failure  of  the  vendor  to  compel 
him  to  do  so  will  not  defeat  the  broker's 
claim  for  commission."  It  will  be  seen  at 
once  that  there  Is  no  conflict  in  these  rulings 
to  the  case  at  bar.  In  the  later  case  the 
contract  was  performed  and  the  sale  perfect- 
ed, but  the  vendor  refused  to  make  the  con- 
veyance. But  in  cases  like  the  present,  where 
the  sale  was  not  completed,  the  principal  has 
the  right  to  revoke  the  agency  at  any  time 
before  the  sale  was  perfected,  or,  if  there  ia 
a  controversy  whether  the  sale  was  complet- 
ed by  the  party  who  first  "began  negotia- 
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tlons,"  tben  it  was  error  not  to  submit  that 
question  of  fact  to  the  Jury. 

[2]  In  the  present  case  there  was  ample 
evidence,  If  believed,  not  only  tiiat  the  defend- 
ant had  revoked  the  agency  before  the  sale 
was  made,  bnt  that  it  was  actually  made  by 
another  agent  whom  the  defendant  paid  for 
the  service,  and  he  was  entitled  to  have  this 
phase  of  the  evidence  presented  to  the  Jury. 

For  this  error  there  most  be  a  new  trial. 


(183  N.  C.  747) 

STATE  V.  MONTGOMERY.    (No.  275.) 

(Supreme  Court  of  North  Carolina.    March  29, 

1922.) 

1.  Rape  «=s>52(l)  —  Evideiloe  held  to  tastaln 
convlctloB. 

In  a  prosecution  for  rape  on  12  year  old 
girl,  evidence  held  to  sustain  conviction. 

2.  Criminal  law  ^91178— Exceptions  not  In- 
sisted upon  In  brief  abandoned. 

Eizceptions  not  insisted  upon  in  brief  will 
be  considered  as  having  been  abandoned. 

3.  Rape  ^=:938(l)~Testlmony  of  8  year  old 
giri  who  witnessed  offense  that  she  was  too 
frightened  to  give  alarm  held  admissible. 

In  prosecution  for  rape,  testimony  of  8 
year  old  sister  of  prosecutrix,  who  witnessed 
the  offense,  that  she  was  too  frightened  to  give 
an  alarm  held  admissible  in  explanation  of  her 
failure  to  give  alarm. 

-4.  Rape  ^=s>48( I)— Testimony  of  mother  of 
prosectttrix  that  prosecutrix  oomplalned  of 
physical  and  nervons  suffering  shortly  after 
commission  of  offense  held  admissible. 

In  prosecution  for  rape  on  12  year  old  girl, 
testimony  of  the  girl's  mother  that  the  girl 
complained  of  physical  and  nervous  suffering 
soon  after  the  commission  of  the  offense  held 
admissible. 

4.  Criminal  law  «s> 1 038 (I)— Defendant  cannot 
oemplaJn  ef  oonrf  s  statement  of  his  conten- 
tions in  absence  of  objection  thereto  at  time 
statement  was  made. 

Defendant  cannot  on  appeal  complain  of  the 
court's  statement  of  his  contention  in  absence 
of  objection  to  the  statement  made  at  time  con- 
tention was  stated. 

5.  Criminal  law  ^=»822( 1 4)— Instruction  as  to 
corroboration  of  witness  by  testimony  as  to 
statements  made  on  prior  occasions  held  not 
misleading. 

Instruction  authorizing  Jury  to  consider 
statements  made  by  witness  on  prior  occasions 
In  corroboration  of  the  testimony  of  witness, 
in  80  far  as  such  previous  statements  tend  to 
''persusde"  the  jury  to  believe  as  true  the  tes- 
tixnony  of  the  witnesSi  held  not  misleading  in 
view  of  the  charge  as  a  whole. 

7.  Criminal  law  «ss>822(t0)— Instruction  as  to 
weight  to  be  accorded  testimony  of  character 
witnesses  held  not  misleading. 

In  prosecution  for  rape,  instruction  as  to 
freight  to  be  accorded  testimony  of  diaracter 


witnesses  stating  that,  '^if  the  jury  find  beyond 
a  reasonable  doubt  that  the  defendant  is  guilty, 
then  the  question  of  his  character  cuts  no  fig- 
ure," held  not  misleading  in  view  of  instruc- 
tions ss  a  whole. 

8.  Criminal  law  ^=»923 (2)— Denial  of  new  trial 
on  ground  that  Juror  expressed  his  opinion  as 
to  defendant's  guilt  before  trial  held  properly 
refused. 

Motion  for  new  trial  on  the  ground  that  a 
juror  had  expressed  an  opinion  as  to  the  de- 
fendant's guilt  before  the  trial  held  properly 
refused  where  the  juror  did  not  intend  to  ex- 
press his  opinion  as  to  whether  the  defendant 
was  guilty,  but  merely  stated  his  opinion  as  to 
the  propriety  of  capital  punishment  for  any 
person  who  was  guil^  of  the  crime. 

Appeal  from  Superior  Court,  New  Hanover 
County;   Bond,  Judge. 

Clyde  P.  Montgomery  was  convicted  of 
rape  and  he  appeals.    No  error. 

The  evidence  for  the  state  consisted  of  the 
testimony  of  the  prosecutrix,  who  was  12 
years  old  at  the  time  of  the  crime,  as  to  the 
assault  claimed  to  have  been  made  by  the 
defendant,  the  testimony  of  her  8  year  old 
sister  who  witnessed  the  assault,  and  the 
testimony  of  her  mother  and  father,  and  of 
a  physician,  that  she  had  been  violated.  The 
defendant  denied  that  he  committed  th6  of- 
fense, and  introduced  a  number  of  character 
.witnesses  who  testified  as  to  his  good  char- 
acter. Another  witness  for  the  defendant 
testified  that  .she  could  have  seen  and  heard 
a  struggle  at  the  place  where  defendant  was 
alleged  to  have  committed  the  crime,  but 
neither  saw  nor  heard  anything  indicating 
an  assault,  and  that  she  saw  prosecutrix 
shortly  after  the  alleged  crime,  and  that 
prosecutrix  at  such  time  appeared  to  be  all 
right. — Statement  by  editor. 

J.  C.  King,  W.  F.  Jones,  and  Herbert  Mo- 
Clammy,  all  of  Wilmington,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  [1]  The  state's  evidence,  if 
believed,  was  amply  sufiicient  to  establish  all 
the  essential  elements  of  the  crime. 

[2]  The  defendant's  counsel  in  their  hrlef 
do  not  insist  upon  their  exceptions  1  and  2, 
and  so  they  have  abandoned  them,  under  our 
rule.    But  there  is  no  merit  in  them. 

[3]  Exception  3  was  to  testimony  by 
Maude  Smith,  8  year  old  sister  of  the  prose- 
cuting witness,  Ruby  Smith,  that  "she  was 
too  scared  when  she  witnessed  the  act  of  de- 
fendant upon  her  sister  to  call  out  and  alarm 
the  neighborhood."  The  witness  was  clearly 
entitled  to  give  this  explanation  of  her  fail- 
ure to  give  the  alarm,  its  weight  to  be  deter- 
mined by  the  jury. 

[4]  Exception  4  was  to  admission  of  testi- 
mony by  the  mother  of  Ruby  Smith  that 
Ruby  soon  after  the  occurrence  complained 


^5»For  other  oases  see  same  topic  and  KBT-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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of  physical  and  nervous  suffering.  Ruby 
Smith,  however,  had  previously  been  on  the 
stand,  and  had  herself  testified  to  this  suf- 
fering, and  the  Judge  told  the  jury  that  they 
were  to  consider  the  evidence  from  the  moth- 
er only  in  so  far  as  it  tended  to  corroborate 
the  statement  of  the  girl  made  here,  and  for 
no  other  purpose.  This  ruling  was  more  fa- 
vorable to  the  defendant  than  he  was  enti- 
tled to  have  it.  Involuntary  expressions  as 
to  existing  suffering  are  admissible  in  them- 
selves when  physical  condition  is  a  material 
question  in  the  investigation.  This  was 
made  material  here  by  the  nature  of  the  of- 
fense. 

Exceptions  5, 6,  7,  and  8  were  all  to  similar 
evidence,  which  was  plainly  admissible.  The 
same  observation  may  be  made  to  exception 
9. 

[5]  Exception  13  was  to  a  part  of  the 
judge's  charge  in  which  he  was  stating  one 
of  the  contentions  of  this  defendant  Wheth- 
er or  not  he  stated  this  contention  correctly 
does  not  appear  from  the  record.  K  It  was 
stated  incorrectly,  the  defendant's  coimsel 
should  have  called  the  court's  attention  at 
the  time  to  its  incorrectness,  if  they  deemed 
it  incorrect.  To  take  such  an  exception  aft- 
er the  charge  is  delivered,  and  in  the  case 
on  appeal,  is  contrary  to  the  rule,  and  nu- 
merous decisions  of  the  court 

[8]  ETxception  14  was  to  the  following  part 
of  the  charge,  especially  that  in  brackets: 

"In  earlier  part  of  the  trial,  gentlemen,  I 
called  your  attention  to  this  fact,  that  in  order 
to  corroborate  a  witness  the  law  allows  another 
witness  to  testify  that  on  prior  occassions  he 
had  made  the  same  statement  that  he  made  here 
as  a  witness  on  the  stand,  and  it  allows  the  jury 
to  consider  it,  not  as  substantive  evidence,  but 
as  corroborative  evidence;  that  is,  for  this  pur- 
pose: [How  far  does  it  persuade  the  jury  to 
believe  as  true  the  statement  made  by  the  wit- 
ness on  the  stand,  by  reason  of  the  fact  that 
the  witness  has  made  the  same  statement  about 
the  same  occurrence  on  other  occasions,  if  the 
jury  find  that  the  witness  did  make  the  same 
statement  on  prior  occasions?]  They  have 
a  right  to  consider  it  in  that  view,  simply  as 
assisting  them  in  seeing  how  far  are  they  per- 
suaded to  accept  as  true  the  statements  made 
by  the  witness  on  the  stand.  Now,  then,  as  I 
have  said  to  you,  it  is  not  substantive  evidence 
tending  to  prove  the  defendant's  guilt;  it  is  to 
be  considered  only  for  the  purpose  of  corrobo- 
ration, as  I  have  outlined  to  you." 

The  criticism  of  the  defendant's  counsel  is 
directed  to  the  use  of  the  word  "persuade." 
That  criticism,  however,  if  just,  would,  ap- 
plied as  it  was  to  corroborative  statements 
of  the  prosecuting  witness.  Ruby  Smith, 
tejid  to  weaken  the  force  of  those  state- 
ments ;  that  is,  the  jury  must  be  induced  to 
believe  those  statements  before  they  can 
give  them  any  weight.  However  this  may 
be,  the  jury  could  not,  in  any  sense,  have 
been  misled  by  the  use  of  this  term,  taking 
the  whole  charge  together.    The  average  ju- 


ror is  not  a  philologist  He  would  not  stop^ 
to  consider  the  exact  meaning  of  a  word 
when  its  immediate  context  interpreted  it. 
Besides  the  word  "persuade"  is  also  defined 
as  "to  cause  to  believe." 

[7]  Exception  15  was  taken  to  that  portion 
of  the  judge's  charge  included  in  brackets 
below,  as  follows: 

"Now  the  defendant  contends,  as  I  said 
to  you  just  now,  that  he  has  brought  a  large 
number  of  witnesses  here  upon  the  question  of 
his  character.  The  defendant  has  a  right  ta 
prove  that  his  character  is  good  if  he  can  when 
he  is  being  tried  for  crime,  and  our  courts  have 
all  along  said  that  the  possession  of  good  char- 
acter by  1  man  on  trial  is  substantive  evidence 
to  be  considered  by  the  jury  as  tending,  along 
with  the  other  evidence,  to  show  his  innocence. 
[The  same  law  says,  however,  that,  notwith- 
standing the  evidence  as  to  the  defendant's 
character,  if  the  jury  find  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty,  then  the 
question  of  his  character  'cuts  no  figure';  that 
is,  if  upon  consideration  of  all  the  evidence  in 
the  case  the  jury  say  that  the  guilt  of  the  de- 
fendant is  proven  beyond  a  reasonable  doubt 
then  the  question  of  his  character  no  longer 
cuts  any  figure.]  Because  it  is  just  as  much  a 
crime  for  a  man  of  good  character  to  violate 
the  law  as  it  is  for  a  man  of  bad  character  t'o- 
vlolate  the  law." 

It  appears  that  this  criticism  is  also  di- 
rected to  the  particular  language  of  the 
judge.  The  use  of  the  words  "cuts  no  fig- 
ure" may  have  been,  as  argued,  unfortunate, 
but  used  as  they  were,  and  in  the  connection 
in  which  they  were,  tlie  jury  could  not  have 
misunderstood  them.  Almost  immediately 
the  judge  returned  to  this  subject  and  said: 

"The  prisoner  contends  that  he  has  come  here- 
and  admitted  the  occurrence  all  along  about  the 
selling  of  the  greens,  and  things  of  that  sort, 
until  he  got  to  this  house,  and  he  says  he  has 
a  consistently  good  character,  which  ought  to 
persuade  you  that  his  statement  should  be  ac- 
cepted as  true;  that  he  has  brought  a  large 
number  of  witnesses  whom  you  have  heard  ^ 
upon  the  stand  testify  as  to  his  character,  and 
that,  putting  all  these  things  together,  you 
ought  to  say  that  you  did  have  a  reasonable 
doubt  as  to  whether  he  did  anything  wrongs 
while  in  the  house  or  not" 

He  thus  draws  the  attention  of  the  jury 
to  the  very  point  where  evidence  of  good 
character  would  most  help  or  benefit  the  de- 
fendant. Qualified  as  the  words  criticized 
were  by  their  immediate  context  "If  the  ju- 
ry find  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty,"  then  he  would  be  guilty 
regardless  of  the  evidence  as  to  his  charac- 
ter, because  it  is  just  as  much  a  crime  for- 
a  man  of  good  character  to  violate  the  law 
as  it  is  for  a  man  of  bad  character  to  violate 
it;  they  could  bear  no  meaning  to  the  jury 
prejudicial  to  the  defendant.  His  honor  was- 
stating  in  his  characteristic  way  a  universal 
truth,  known  as  well  to  the  Jury  as  to  him — 
self. 
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statement  of  a  contention  of  the  defendant, 
and  the  remariks  heretofore  made  under  ex- 
ception 13  are  applicable  here. 

Exception  17  was  to  the  statement  of  a 
contention  of  the  state,  a  perfectly  legiti- 
mate contention  under  the  circumstances, 
and,  so  far  as  the  record  shows,  not  an  in- 
accurate statem&it 

[8]  Exception  18  was  taken  to  the  refusal 
of  the  judge  to  sec  aside  the  verdict  because 
of  the  expression  of  an  opinion  by  one  of 
the  jurors,  Ira  Scott,  before  the  trial,  that 
the  defendant  was  guilty,  and  should  be 
electrocuted.  The  judge,  however,  consider- 
ed the  affidavits  sustaining  and  contradicting 
this  allegation,  and  found  the  following 
facts: 

**That  at  various  times  in  the  place  of  busi- 
ness of  Ira  Scott,  who  served  on  the  Jury, 
there  were  allusions  made  by  various  and  sun- 
dry people  to  the  Montgomery  Case,  and  there 
were  at  times  debates  or  colloquies  between 
various  people  in  said  place  of  business  upon 
the  rightfulness  or  wrongfulness  of  capital 
punishment.  That  at  different  times  the  juror 
Ira  Scott  made  some  statements  in  the  conver- 
sations, but  that  all  that  he  said  was  not  to 
express  any  opinion  as  to  whether  or  not  the 
defendant  Montgomery  was  or  was  not  guilty, 
but  to  give  it  as  his  opinion  that,  if  it  was 
shown  that  he  was  guilty  of  the  crime  of  rape, 
that  he  ought  to  be  sent  to  the  electric  chair, 
and  tliat  he  did  no  more  in  these  conversations 
than  to  argue  in  favor  of  the  rightfulness  of 
his  own  belief  in  the  rightfulness  of  capital 
punishment.  The  court  further  finds  that  the 
juror,  when  he  was  examined  by  both  sides, 
stated  that  he  had  not  formed  or  expressed 
any  opinion  as  to  the  guilt  of  the  defendant, 
and  the  court  further  finds  such  statement  to 
be  a  fact.  The  court  finds  that  he  stated  that 
he  knew  of  nothing  which  would  prevent  his 
sitting  on  the  jury  and  giving  the  prisoner  and 
the  state  a  fair  and  impartial  trial  of  the  cause, 
and  that  he  went  into  the  jury  box  unswayed  by 
any  impressions  and  formed  no  opinion  as  to 
the  guilt  or  innocence  of  the  defendant  until 
after  he  had  heard  the  evidence  in  the  case 
and  the  judge's  charge  and  the  jury  had  retired 
to  consider  the  case. 

"In  the  trial  of  tliis  case,  when  the  jury  was 
being  selected,  the  court  announced  that  it 
would  regard  it  a  proper  ground  of  challenge 
as  to  any  particular  juror  if  he  stated  that  he 
had  formed  and  expressed  an  opinion  either 
way;  that  is,  that  if  any  juror  said  that  he 
had  formed  and  expressed  the  opinion  that  the 
prisoner  was  guilty  the  defendant's  counsel 
would  be  allowed  to  challenge  him,  but  on  the 
other  hand  if  any  juror  said  that  he  had  formed 
and  expressed  the  opinion  that  the  prisoner 
was  not  guilty,  the  state  would  be  allowed  to 
stand  him  aside.  The  court  announced  that  it 
would  pursue  that  rule  unless  it  led  to  embar- 
rassment which  would  cause  it  to  notify  both 
sides  that  the  rule  Would  be  rescinded  and  that 
thereafter  the  court  would  follow  the  decisions 
of  the  Supreme  Court  based  upon  the  state- 
ment  of   the  juror   that  notwithstanding   the 


''The  court  further  finds  that,  a^  the  time  the 
juror  Scott  was  examined  by  the  defendant's 
counsel,  they  had  not  exhausted  their  peremp- 
tory challenges,"  and  "that  before  the  juror 
took  his  seat  in  the  box  that  both  the  State 
and  the  defendant  were  told  by  the  juror,  when 
being  questioned,  to  what  extent  he  had  par- 
ticipated in  the  discussions  as  set  out  in  the 
affidavit  of  said  juror,  and  it  further  finds  that 
the  other  statements  in  the  affidavit  of  said 
Scott,  in  addition  to  those  already  found,  are 
true.  Upon  the  situation,  as  it  was,  the  de- 
fendant did  not  challenge  or  offer  to  challenge 
the  said  juror.  When  examined  by  defend- 
ant's counsel,  said  Juror  Scott  stated  he  had 
not  formed  or  expressed  opinion  that  the  pris- 
oner was  guilty."  That  he  had  not  made  any 
such  statement;  that  he  had  done  no  more  in 
the  conversations  alleged  to  be  the  foundation 
for  the  motion  than  to  argue  in  favor  of  capi- 
tal punishment. 

He  further  finds: 

"The  juror,  when  he  was  examined  by  coun- 
sel, stated  that  he'  had  not  formed  or  expressed 
any  opinion  as  to  the  guilt  of  the  defendant, 
and  the  court  further  finds  such  statement  to 
be  a  fact.  The  court  further  finds  that  he 
stated,  When  called  as  juror,  and  on  his  voir 
dire,  that  he  knew  of  nothing  which  would  pre- 
vent his  sitting  on  the  jury  and  giving  the  pris- 
oner and  the  state  a  fair  and  impartial  trial  of 
the  cause  and  that  he  went  into  the  jury  box 
uninfluenced  by  any  impressions,  and  that  he 
formed  no  opinion  as  to  the  guilt  or  innocence 
of  the  defendant,  until  after  he  had  heard  the 
evidence  in  the  case  and  the  judge's  charge, 
and  the  jury  had  retired  to  consider  the  case." 

The  two  principal  exceptions  In  this  case 
are  those  relating  to  the  proof  of  the  pris- 
oner's character  and  the  one  as  to  the  con- 
duct of  the  juror  Ira  Scott  As  to  the  refer- 
ence in  the  charge  to  the  prisoner's  charac- 
ter, and  the  manner  in  which  it  should  be 
considered  by  the  jury,  we  are  clearly  of  the 
opinion  that  the  meaning  of  the  judge  was 
so  manifest  that  no  intelligent  Juror  could 
have  mistaken  it.  The  jury  could  not  have 
supposed  that  the  court  intended  to  deprive 
the  prisoner  of  the  benefit  of  his  former 
good  character  as  a  fact  to  be  considered  by 
them  in  weighing  the  evidence  when  the 
judge  plainly  meant  that,  if  upon  all  the 
testimony,  including  that  as  to  his  charac- 
ter, they  found  him  to  be  guilty  l>eyond  a 
reasonable  doubt,  they  could  not  acquit 
merely  because  he  had  always  borne  a  good 
character. 

On  the  other  question,  the  matter  would 
largely  have  rested  in  the  sound  discretion 
of  the  court  had  the  Judge  found  the  facts 
in  some  respects  differently  upon  the  ques- 
tion of  the  juror's  impartiality,  as  in  the  case 
of  State  V.  Terry,  173  N.  C.  761,  92  S.  B.  154, 
and  the  cases  therein  cited — State  v.  Ban- 
ner, 149  N.  0.  519,  63  S.  E.  84 ;  State  v.  Eng- 
lish, 164  N.  C  498,  80  S.  E.  72 ;  State  T.  Fos- 
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ter,  172  N.  G.  900,  90  S.  B.  786:  and  State 
V.  Bailey,  179  N.  C.  724,  102  S.  E.  406.  But 
upon  the  facts  it  did  not  appear  that  the 
Juror  was  not  qnallfled. 

We  have  given  close  and  careful  consider- 
ation to  the  record  and  all  the  exceptions 
and  assignments  of  error,  and  have  been  un- 
able to  discover  by  the  most  diligent  search 
any  ground  for  a  reversal. 

No  error. 

(188  N.  C.  211)  ««*«»-■• 

CLIFTON  et  al.  v.  DUPLIN  HIGHWAY 
C01MMISSI0N  et  al.    (No.  229.) 

(Supreme  Court  of  North  Carolina.    March  22, 

1922.) 

Eminent  damain  ^=»45»No  ffmltatlon  on  kind 
of  property  specially  created  highway  com- 
mission can  condemn. 

The  Duplin  county  highway  commission, 
created  by  Pub.  Loc  Laws  1921,  c.  447,  and 
authorized  by  section  12  thereof,  without  any 
limitation,  to  condemn  land  necessary  for  a 
roadp  may  do  so  irrespective  of  presence  of 
dwellings,  trees,  and  yards,  the  provisions  of 
C.  S.  §  1714,  being  restricted  to  corporations 
described  in  section  1706,  and  sections  8668, 
3669,  and  3746  £eing  applicable  only  to  the 
county  road  commissioners  provided  for  in  the 
chapter  concerning  roads  and  highways  (C. 
S.  c.  70,  art.  4,  pt  2),  and  the  power  to  appro- 
priate private  property  to  public  use  extend- 
ing, in  the  absence  of  restriction  by  Constitu- 
tion or  statute,  to  every  species  of  property. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Lyon,  Judge. 

Suit  by  W.  T.  Cnifton  and  another  against 
the  Duplin  Highway  Commission  and  others 
for  injunction.  From  an  order  dissolving 
a  restraining  order,  plaintiffs  appeaL  Af- 
firmed. 

W.  T.  Clifton  owBB  a  Ufe  estate  and  Da- 
dan  Clifton  the  remainder  in  certain  real 
estate  in  the  town  of  Faison,  on  which  is 
situated  a  dwelling  occupied  by  W.  T.  Clif- 
ton, together  with  shade  trees  and  yard 
shrubbery. 

The  North  Carolina  highway  commission 
laid  out  and  located  a  public  highway  ex- 
tending from  Warsaw  northward  to  the 
Wayne  county  line,  passing  over  plaintiff's 
land,  thence  on  to  the  Virginia  line.  Under 
competitive  bidding  the  state  highway  com- 
mission let  the  construction  of  the  highway 
at  tho  place  in  question  to  the  defendant 
Lacey,  who  haa  completed  a  considerable 
part  of  the  worlc.  Lacey  called  on  the  state 
highway  commission  to  remove  the  building 
in  the  highway  as  laid  out,  and  the  state 
commission  called  on  the  Duplin  county 
highway  commission  to  remove  the  obstruc- 
tions. The  Duplin  county  commission  em- 
ployed J.  K.  Lamb  to  remove  them  at  a  price 
to  be  paid  by  the  county  commissioners.  The 
defendants  were  preparing   to   move   the  | 


dwelling,  when,  on  application  of  plaintiffs. 
Judge  Lyon  issued  a  temporary  order  re- 
straining the  defendants  from  trespassing 
upon  or  interfering  with  the  plaintiffs'  prop- 
erty. On  the  hearing  the  restraining  order 
was  dissolved,  and  the  plaintUEs  appealed. 

The  only  defendants  are  Lamb,  Lacey,  and 
the  Duplin  county  highway  oommlssioii. 

Grady  &  Graham,  of  Clinton,  for  appel- 
lants. 
R.  D.  Johnson,  of  Warsaw,  for  appellees. 

ADAMS,  J.  The  Duplin  county  highway 
commission  was  created  by  act  of  the  Gen- 
eral Assembly  at  the  regular  session  of  1921. 
and  is  not  one  of  the  corporations  included 
in  section  1706  of  the  Consolidated  Statutes. 
Pub.  Loc.  Laws  1921,  c  447.  The  provisions 
of  section  1714  are  restricted  to  the  corpora- 
tions described  in  section  1706»  and  there- 
fore do  not  apply  to  the  defendant  In  like 
manner  sections  S668»  3669,  and  3746  are 
applicable  only^  to  the  county  road  conunls- 
sions  provided  for  in  the  chapter  concerning 
roads  and  highways.  C.  S.  c.  70,  art.  4,  pt. 
2.  The  defendant  is  not  one  of  these  com- 
missions. Whether  the  state  highway  com- 
mission entered  into  a  contract  with  the 
Duplin  county  commission  under  section 
3592  does  not  deflnit^y  aiv>ear,  and  under 
the  circumstances  is  immaterial.  The  state 
commission  is  not  a  party  to  the  action,  and, 
as  the  defendants  entered  upon  the  property 
under  the  alleged  authority  of  the  Duplin 
county  commission,  the  right  to  condemn  the 
property  of  the  plaintiffs  must  be  determin- 
ed by  the  provisions  of  the  act  under  which 
the  latter  commission  was  created.  P.  L. 
L.  1921,  a  447*  Section  12  in  part  is  as 
follows: 

"That  the  highway  commission  shall  have 
power,  on  petition  or  on  their  own  motion,  to 
relocate,  construct,  widen  or  otherwise  change 
public  roads  or  parts  thereof,  and  to  lay  out 
and  construct  new  roads  or  parts  thereof,  and 
to  lay  out  and  construct  new  roads  when  in 
their  judgment  the  same  will  be  advantageous 
to  public  travel,  and  for  such  purpose^  are 
authorized  through  their  agents  to  enter  upon 
lands  to  make  the  necessary  surveys.  Before 
doing  any  work  or  construction,  apart  from  the 
surveys,  the  board  shall  give  to  the  owner  of 
the  land  over  which  the  proposed  new  road 
or  change  of  road  may  run  at  least  five  (5) 
days  notice  in  writing  of  a  time  and  place,  when 
and  where,  the  highway  commission  will  con- 
sider the  question  of  condemning  the  land.  If 
the  landowner  be  a  minor  or  insane,  such  notice 
shall  be  given  to  him  and  his  guardian,  or  if 
there  be  no  guardian,  to  the  person  with  whom 
he  is  living.  If  the  landowner  be  a  nonresident, 
or  cannot  be  found  within  the  county,  such  no- 
tice shall  be  mailed  to  his  last  known  address 
and  publication  made  in  a  newspaper  in  Dup- 
lin county,  at  least  twenty  (20)  days  before  the 
hearing.  If  the  highway  commission  shall  find 
the    proposed    improvement    advantageous    to 
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pnUic  travel,  and  shall  decide  to  condenm  the 
land  necessary  for  the  road,  they  shall  so  de- 
dar^  and  enter  the  order  of  condemnation  in 
their  minntes.  Upon  the  (luestion  of  condem- 
nation, the  findings  and  ^der  of  the  board  shall 
be  subject  to  review  by  appeal  to  saperiqr 
court.  No  strip  of  land  wider  than  forty  (40) 
feet,  with  such  additional  width  as  may  be  nec- 
essary for  cuts  and  fills,  shall  be  so  required 
by  condemnation.  Upon  making  the  order  of 
condemnation  the  highway  commission  shall 
have  authority  through  its  agents,  to  immedi- 
stely  take  possession  of  i±t  land  described  in 
the  order  and  proceed  to  construct  the  said 
road.** 

The  procedure  for  ascertaining  the  com* 
pensatlon  also  Is  set  forth,  bat  It  in  no 
way  affects  the  right  of  condemnation. 

It  will  be  observed  that  this  act  contains 
no  such  limitation  as  is  provided  in  the  stat- 
utes hereinbefore  referred  to  with  respect 
to  dwellings,  trees,  or  yards.  In  the  ab- 
sence of  constitutional  or  statutory  restric- 
tion, the  power  of  the  state  to  appropriate 
private  property  to  public  use  extends  to 
every  species  of  property  within  its  terri- 
torial jurisdiction.  Richmond  R.  Go.  v.  Ia 
R.  Co.,  13  How.  71. 14  L.  Ed.  65;  Eastern  R. 
Co.  v.  Boston  R.  Co.,  Ill  Mass.  125,  15  Am. 
Rep.  13;  20  0.  J.  587;  R.  R.  v.  Davis,  19  N. 
C.  452 ;  Wissler  v.  Tadkin  Co..  168  U  O.  466, 
74  S.  E.  460;  Lewis  on  Em.  Dom.  |  411. 

We  are  of  opinion  that  under  the  circum- 
stances of  this  case  the  defendants  have  a 
ri^ht  to  proceed  as  authorized  by  the  Leg- 
islature, and  that  the  order  of  his  honor 
dissolving  the  restraining  order  should  be 
afUnned. 

Judgment  afilrmed. 


(183  N.  C.  236) 

HARRIS  V.  MANGUM.    (No.  252.) 

(Supreme  Court  of  North  Carolina.    March  20, 

1922.) 

I.  Steam  e=:»6— Res  Ipsa  loquitur  doctrine  ap- 
plioable  to  explosion  of  boiler. 
In  the  absence  of  an  explanation,  the  burst- 
fnir  of  a  boiler  justly  and  reasonably  warrants 
an  inference  of  negligence  within  the  doctrine 
cf  res  ipaa  loquitur,  which  in  its  distinctive 
sense  permits  negligence  to  be  inferred  from 
the  physical  cause  of  an  accident. 

2.  Master   cad   servant  ^=>265(5)— Res   Ipsa 
loquitur  doctrine  applicable. 

The  doctrine  of  res  ipsa  loquitur  may  be 
invoked  by  the  plaintiff  in  an  action  against 
an  employer  for  an  employee's  death  caused  by 
the  explosion  of  a  boiler. 

3.  Negligenoo  ^=:>l38(2)«ln8trnotion  on  bur- 
den of  proof  field  erroneous. 

In  an  action  for  death  caused  by  an  explod- 
ing boiler,  an  instruction  that  the  law  raises  a 
presumption  that  the  explosion  was  due  to  neg- 
Ii'senoe  and  shifts  upon  the  defendant  the  bur- 
den of  showing  that  the  explosion  was  not  neg- 


ligently caused  is  erroneous  as  imposing  on  the 
defendant  the  burden  of  disproving  negligence. 


4.  Noglioence  «=s>l2l  (2)— Doctrine  of  "roe  Ip- 
sa loquitur^  denned. 

Where  the  doctrine  of  "res  ipaa  loquitur** 
applies,  plaintiff,  on  proof  of  the  physical  cause 
of  an  accident,  has  a  prima  fade  case  of  negli- 
gence; but  such  prima  fade  case  is  not  a  pre- 
sumption in  the  technical  sense,  but  simply  evi« 
deuce  from  which  the  jury  may  or  may  not  in- 
fer negligence,  and  the  duty  then  imposed  on 
the  defendant  is  to  elect  between  introducing 
or  dedining  to  introduce  evidence  in  rebuttal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Res 
Ipsa  Loquitur.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Bond,  Jndge. 

Action  by  Nonie  B.  Harris,  administratrix 
of  J.  C.  Harris,  against  P.  H.  Mangum. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   New  trial. 

Civil  action  for  the  recovery  <^  damages  for 
the  wrongful  and  negligent  death  of  plain- 
tiff's intestate,  tried  by  Bond,  Judge,  and  a 
Jury,  at  the  October-November  term  of  the 
superior  court  of  Wake.  The  intestate  was 
standing  near  a  steam  boiler  used  by  the  de- 
fendant in  the  operation  of  a  sawmill  when 
the  boiler  exploded  causing  the  death  of  the  . 
intestate  There  was  evidence  for  plaintiff 
tending  to  show  that  her  intestate  was  an 
employee  of  the  defendant,  and  evidence  for 
defendant  tending  to  show  that  he  was  not. 
The  Jury  found  that  the  intestate  was  such 
employee,  answered  the  issue  of  negligence  in 
favor  of  the  plaintiff,  and  assessed  damages. 
The  defendant  appealed. 

Armistead,  Jones  &  Son  and  H.  H  Norris, 
all  of  Raleigh,  for  aiq[>ellant 

R.  N.  Simms,  J.  H.  Finlator  and  B.  L.  Mc- 
Millan, all  of  Raleigh,  for  appellee. 

ABAMS,  J.  Applying  the  doctrine  of  res 
ipsa  loquitur  to  the  cause  of  the  intestate's 
death  his  honor  instructed  the  Jury  as  fol- 
lows: 

"The  defendant  having  admitted  that  an  ex- 
plosion occurred,  the  law  raises  a  presumption 
that  the  explosion  ^i^as  due  to  negligence  and 
shifts  upon  the  defendant  the  burden  of  show- 
ing that  the  explosion  was  not  negligently 
caused.*' 

This  instruction  the  defendant  assigns  as 
error,  and  in  our  opinion  his  exception  should 
be  sustained.  The  verdict,  considered  in 
reference  to  his  honor's  charge,  established 
as  between  the  defendant  and  the  intestate 
the  relation  of  master  and  servant.  In  a 
large  body  of  decisions,  especially  in  those 
of  the  federal  courts,  the  maxim  res  ipsa  lo- 
quitur is  not  applied  in  actions  arising  from 
the  relation  of  master  and  servant,  although. 
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Rays  Labatt,  no  satisfactory  reason  Is  given 
wby  in  such  cases  it  should  hot  apply.  Mas. 
and  Ser.  (2d  Ed.)  1601.  Some  of  the  courts^ 
emphasizing  the  peculiar  contract  of  the  em- 
ployee who  ordinarily  assumes  the  risks  in- 
cident both  to  his  employment  and  to  the 
negligence  of  his  fellow  servants,  deny  the 
applicability  of  the  maxim  in  its  strict  and 
distinctive  sense.  To  what  extent  these  de- 
cisions may  be  affected  by  the  abrogation  of 
the  common-law  doctrine  of  fellow  servants  in 
the  enactment  of  the  federal  Employers'  Li- 
ability Act  is  not  germane  to  this  discussion. 
Jones  V.  B.  B,  176  N.  C.  260,  97  S.  E.  48. 
Other  courts,  which  do  not  exclude  the  rule 
in  cases  between  master  and  servant,  never- 
theless confine  its  application  to  a  scope  more 
limited  than  that  which  is  generally  recog- 
nized in  the  case  of  carrier  and  passenger. 
In  a  number  of  decisions  rendered  in  this  ju- 
risdiction it  is  held  that  the  maxim  applies 
to  causes  originating  in  the  relation  of  mas- 
ter and  servant  Kinney  v.  B  B,  122  N.  0. 
961,  30  S.  E.  313 ;  Wright  v.  B.  R..  127  N. 
C.  225,  37  S.  B.  221 ;  Womble  v.  Grocery  Co., 
136  N.  G.  474,  47  S.  B.  493 ;  Boss  v.  Ck)tton 
Mills,  140  N.  O.  115,  52  S.  E.  121,  1  L.  B.  A. 
(N.  S.)  298;  Hemphill  v.  Lumber  Co.,  141  N. 
C  488,  54  a  EL  420 ;  Fitzgerald  v.  B.  B,  141 
N.  C.  531,  54  S.  E.  391,  6  L.  B.  A.  (N.  S.)  337. 

[1,2]  In  applying  the  maxim  confusion 
has  frequently  arisen  from  a  failure  to  ob- 
serve the  distinction  between  circumstantial 
evidence  and  the  technical  definition  of  res 
ipsa  loquitur.  This  distinction  is  not  merely 
theoretical;  it  is  practically  important  Bes 
ipsa  loquitur,  in  its  distinctive  sense,  permits 
negligence  to  be  inferred  from  the  physical 
cause  of  an  accident,  without  the  aid  of  cir- 
cumstances pointing  to  the  req;)onsible  hu- 
man cause.  Where  this  rule  applies,  evi- 
dence of  the  physical  cause  or  causes  of  the 
accident  are  sufiSdent  to  carry  the  case  to 
the  jury  on  the  bare  question  of  negligence. 
But  where  the  rule  does  not  apply,  the  plain- 
tiff must  prove  circumstances  tending  to 
show  some  fault  of  omission  or  commission 
on  the  part  of  the  defendant  in  addition  to 
those  whl(^  indicate  the  physical  cause  of 
the  accident  Fitzgerald  v.  B  B.,  141  N.  G. 
531,  54  S.  E.  391.  6  L.  B.  A.  (N.  S.)  337  and 
note;  Byers  v.  Steel  Co.,  159  Fed.  347,  86  C. 
C.  A.  347,  16  L.  B  A.  (N.  8.)  214  and  note. 

We  are  not  inadvertent  to  decisions  in 
which  it  is  held  that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply  in  case  of  injury  or 
death  caused  by  the  explosion  of  a  boiler; 
but  in  our  opinion  the  better  reasoning,  as 
well  as  eminent  Judicial  opinion,  supports  its 
application.  The  principle  is  embedded,  not 
in  the  relation  existing  between  the  parties, 
but  in  the  inherent  nature  and  character  of 
the  act  causing  the  Injury. 

"When  a  thing  which  causes  injury  is  shown 
to  be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as  in  the  ordinary 


course  of  things  does  not  happen  if  those  wh9 
have  the  management  use  proper  care,  it  tf- 
fords  reasonable  evidence,  in  the  absence  of 
explanation*  by  tiie  defendant,  that  the  accident 
arose  from  a  want  of  care/'  Scott  v.  London 
Co.,  8  H.  &  C.  698;  Shear,  db  Bed.  on  Meg. 
(6th  Ed.)  f  58b. 

When  in  safe  condition  and  properly  man- 
aged boilers  do  not  usually  explode;  there- 
fore, in  the  absence  of  explanation,  the 
bursting  of  a  boiler  justly  and  reasonably 
warrants  an  Inference  of  neglig^ice.  Rose 
V.  Trans.  Co.  (C.  C.)  20  Blatchf.  411,  11  Fed. 
438 ;  MuUen  v.  St  John,  57  N.  Y.  567,  15  Am. 
Bep.530;  Young  v.  Bransford,12  Lea(Tenn.) 
232 ;  Judson  v.  Powder  Oo.,  107  Gal.  549,  40 
Pac.  1020,  29  li.  B.  A.  718,  48  Am.  St  Bep. 
146 ;  Beall  v.  Seattle,  28  Wash.  593,  69  Pac 
12,  61  li.  B.  A.  593,  92  Am.  St  Bep.  892;  Ly- 
klardopoulo  v.  New  Orleans,  127  La.  300,  63 
South.  575,  Ann.  Gas.  1912A,  976 ;  Newton  v. 
Texas  Co.,  180  N.  C.  561,  105  S.  E.  433 ;  Stone 
V.  Texas  Co.,  180  N.  G.  546,  105  S.  D.  425,  12 
A.  L.  B.  1297.  We  hold,  then,  upon  the  pres- 
ent record^  that  the  plaintiff  had  a  right  to 
invoke  in  aid  of  her  action  against  the  de- 
fendant the  doctrine  of  res  ipsa  loquitur. 

[3]  In  our  opinion,  however,  his  honor's 
instruction  is  subject  to  the  criticism  of  im- 
posing upon  the  defendant  the  burdoi  of  dis- 
proving negligence.  Furniture  Go.  v.  Ex. 
Co.,  144  N.  C.  639,  57  S.  £).  458 ;  Stewart  v. 
Carpet  Co.,  138  N.  G.  ei,  50  S.  E.  662;  Boss 
V.  Cotton  Mills,  supra;  Womble  v.  Grocery 
Co.,  supra;  Overcash  v.  Electric  Co.,  144  N. 
C.  573,  57  S.  B.  377,  12  Ann.  Cas.  1040;  Page 
V.  Man.  Co.,  180  N.  G.  835,  104  S.  B.  669.  In 
the  last  of  these  cases  Walker,  J.,  said: 

"It  is  tme  that  expressions  are  to  be  foond 
in  some  of  our  cases,  filtered  there  from  two  or 
three  cases  based  on  the  English  rule,  which 
justified    his    honor's   charge,    but   since    they 
were  decided  we  have  adhered  to  the  true  and 
correct  rule,  which  is  stated  In  Stewart  v.  Car- 
pet Co.,  supra;  Womble  v.  Grocery  Co.,  supra; 
Cox  V.  B.  B.,  supra;    Shepard  v.  TeL  Co.,  su- 
pra, and  many  other  cases,  and  which  we  have 
applied  in  this  case,  the  substance  of  which 
is  that  the  burden  to  prove  his  case  is  always 
on  the  plaintiff,  whether  the  defendant  intro- 
duces evidence  or  not.    Where  we  have  said 
'it  is  the  duty  of  the  defendant  to  go  forward 
with  his  proof,'  It  was  only  meant  in  the  sense 
that  if  he  expects  to  win  it  is  his  duty  to  do  bo 
or  take  the  risk  of  an  adverse  verdict,   and 
not  that  any  burden  of  proof  rested  upon  him. 
He  pleads  no  affirmative  defence  but  the  gen- 
eral issne,  and  this  puts  the  burden  throughont 
the  case  on  the  plaintiff,  who  most  recoTer,  if 
at  all,  by  establishing  his  case  by  the  greater 
weight  of  evidence.    The  Supreme  Court  of  the 
United  States  has  so  stated  the  rule,  and    it 
referred  with  approval  to  our  cases  above  cited. 
We  say  this  much  again,  in  the  hope  that  the 
rule,  as  we  have  stated  it,  msy  hereafter    be 
considered  as  the  correct  one." 

For  the  purpose  of  calling  attention  to  in- 
consistent ezpressionB  in  some  of  the  decisiona 
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of  tills  court,  we  undertook  at  the  last  term 
to  review  the  cases  in  which  the  burden  of 
the  issue  and  the  "burden  of  proor*  are  dis- 
cussed. White  ▼.  Hines,  182  N.  O.  275,  109 
S.  E.  SI.  The  origin  of  these  inconsistencies 
may  perhaps  be  found  In  the  application 
'  against  the  defendant  of  the  words  'pre- 
sumption'* and  "burden  of  proof."  In  some  of 
the  decisions  the  word  "presumption'*  seems 
unfortunately  to  imply  the  right  of  the  plaln- 
tiir  to  recover  unless  the  defendant  intro- 
duces evidence  In  rebuttal  and  to  this  extent 
assumes  the  burden  of  proof;  whereas,  the 
^^presumption"  is  nothing  more  than  evidence 
to  be  considered  by  the  Jury.  In  this  case 
the  plaintiff  could  have  rested  her  case  as  to 
the  first  Issue  upon  proof  of  the  explosion 
and  her  intestate's  death  as  the  proximate 
result;  and  in  that  event  it  would  have  de- 
volved on  the  defendant  to  elect  between  in- 
troducing and  declining  to  introduce  evi- 
dence, because,  although  the  maxim  referred 
to  was  applicable,  the  explosion  and  conse- 
quent death  were  only  evidence  from  which 
the  jury  in  the  exercise  of  their  reason  might 
or  might  not  have  inferred  negligence.  The 
burden  of  proving  by  the  greater  weight  of 
the  evidence  the  explosion,  the  death,  and 
the  proximate  cause,  remained  with  the 
plaintiff  throughout  the  trial,  and  the  bur- 
den of  disproving  negligence  was  not  at  any 
time  cast  upon  the  dd^endant 

In  White  V.  Hines,  supra,  182  N.  C  288, 
100  S.  E.  38,  it  is  said: 

''When  the  plaintiff  proves,  for  instance,  that 
he  has  been  ^tjured  t^  the  fall  of  an  elevator, 
or  by  a  derailment,  or  by  the  collision  of  trains, 
or  like  other  cause,  the  doctrine  of  res  ipsa 
loguitnr  applies,  and  the  plaintiff  has  a  prima 
facie  case  of  negligence  for  the  consideration  of 
the  jury.  Such  prima  facie  case  does  not  nec- 
essarily establish  the  plaintiff's  right  to  re- 
cover. Certainly,  It  does  not  change  the  bur- 
den of  the  issue.  The  defendant  may  offer 
evidence  or  decline  to  do  so  at  the  peril  of  an 
adverse  verdict.  If  tiie  defendant  offer  evidence 
the  plaintiff  may  introduce  additional  evidence, 
and  the  jury  will  then  say  whether  upon  all  the 
evidence  the  plaintiff  has  satisfied  them  by  its 
preponderance  that  he  was  injured  by  the  neg- 
ligence of  the  defendant.    >    >    > 

"As  applicable  to  this  class  of  cases  the  role 
formnlated  by  the  more  recent  decisions  of  this 
court  is  substantially  as  follows:  In  all  in- 
stances of  this  character,  after  the  plaintiff 
has  established  a  prima  facie  case  of  negligence, 
if  no  other  evidence  is  introduced,  the  jury 
win  be  fully  warranted  in  answering  the  issue 
as  to  negligence  in  favor  of  the  plaintiff,  but 
will  not  be  required  to  dp  so  as  a  matter  of  law. 
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When  such  prima  facie  case  is  made,  it  is  In- 
cumbent upon  the  defendant  tc  offer  proof  in 
rebuttal  of  the  plaintiff's  case,  but  not  to  the 
extent  of  preponderating  evidence.  The  de- 
fendant, however,  is  not  required  as  a  matter 
of  law  to  produce  evidence  in  rebuttal;  he  may 
decline  to  offer  evidence  at  the  peril  of  an  ad- 
verse verdict.  If  he  offer  evidence,  the  plain- 
tiff may  introduce  other  evidence  in  reply,  and 
the  jury  will  finally  determine  whether  the 
plaintiff  is  entitled  by  the  greater  weight  of 
all  the  evidence  to  an  affirmative  answer  to  the 
issue;  for  throughout  the  trial  the  burden  is 
upon  the  plaintiff  to  show  by  the  greater  weight 
of  the  evidence  that  he  is  entitled  to  such  an- 
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swer. 

It  may  not  be  improper  to  direct  attention 
to  his  honor's  further  instruotion  that  the 
law  raises  a  presumption  that  the  explosion 
was  due  to  negligence.  There  are  decisions 
which  apparently  sustain  the  instruction; 
but  again  we  find  that  certain  of  the  deci- 
sions are  inharmonious.  If  not  directly  con- 
flicting. BV)r  example,  it  has  been  held  that 
in  case  of  derailment  or  the  collision  of 
trains,  in  which  the  doctrine*  of  res  ipsa  lo- 
quitur applies,  the  law  raises  a  presumption 
of  negligence  (Stewart  v.  R  R.,  141  N.  G. 
277,  53  S.  £X  877;  Hemphill  v.  Lum.  Co.,  141 
N.  O.  488,  54  8.  E.  420) ;  in  others,  that  the 
maxim  does  not  create  a  presumption,  but 
merely  carries  the  question  of  negligence  to 
the  jury  (Fitzgerald  v.  R  B.,  141  N.  a  «42. 
54  S.  B.  891,  6  K  R.  A.  [N.  8.]  837:  Womble 
V.  Grocery  Co.,  supra;  Boss  v.  Ck>tton  Mills, 
supra) ;  and  in  Cox  v.  R.  R.,  149  N.  a  118, 
62  8.  E.  884,  it  was  held  that  an  instruction 
that  there  was  a  '^presumption  in  law  of  neg- 
ligence" was  erroneous  in  that  it  raised  a 
legal  presumption  of  the  defendant's  liabil- 
ity and  shifted  the  burden  of  proof  to  the  de- 
fendant 

[4]  We  hold  that,  where  the  doctrine  Of 
res  ipsa  loquitur  applies,  the  plaintiff  has  a 
prima  fade  case  of  negligence;  but  such  pri- 
ma fade  case  is  not  a  presumption  of  law, 
but  simply  evidence  from  which  the  Jury 
may  or  may  not  infer  that  the  issue  should 
be  answered  in  favor  of  the  plaintlfT.  The 
duty  then  imposed  on  the  defendant  is  to  elect 
between  introducing  or  declining  to  introduce 
evidence  in  explanation  or  rebuttal 

We  deem  it  unnecessary  to  consider  the 
remaining  exceptions. 

For  the  reasons  stated,  the  defendant  is 
entitled  to  a  new  trial.  Cotton  Oil  Qo,  v.  R. 
R.,  183  N.  a ,  110  8.  EL  eOO. 

New  trial. 
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NOBLES  or  al.  V.  DAVENPORT.    (No.  217.) 

(Supreme  Court  of  North  Carolina.    Biarcfa  22, 

1922.) 

1.  Trial  «=s>l39(l)— When  evidenoo  safflcient 
to  go  to  Jnry  stated. 

Instruction  directing  a  verdict  for  defendant 
cannot  be  snetained  if  tiie  evidence  eonstmed 
most  strongly  for  the  plaintiff  will  warrant  a 
finding  for  him. 

2.  Deseent  and  dlstrlbotion  «=» If 8— Whether 
father's  oonveyanoe  to  son  oonstltnted  ad- 
vanoement  held  for  Jury. 

In  action  involving  issue  as  to  whether  fa- 
ther's deed  to  son  constituted  an  advancement, 
evidence  held  sufficient  for  submission  of  the 
issue  to  the  jury. 

3.  Descent  and  dlstribntlon  «=993-«"Advanoo- 
ment"  defined. 

An  ''advancement"  is  an  irrevocable  gift  ia 
praesenti  of  money  or  real  or  personal  property 
to  a  child  by  a  parent  to  enable  the  child  to 
anticipate  his  inheritance  to  the  extent  of  the 

gift 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Advance- 
ment.] 

4.  Desoent  and  dlstribntlon  ^=:>93-»Doetrino  of 
advancement  based  on  presumption  that  par^ 
snt  Intends  equality  among  children. 

The  doctrine  of  advancement  is  based  on 
the  presumption  that  a  parent  who  dies  intes- 
tate intends  an  equality  among  his  children  in 
the  division  of  his  property*  but  such  presump* 
tion  is  subject  to  rebuttal  by  parol  evidence. 

5.  Descent  and  distribution  ^=996  —  Advance* 
ment  depends  on  intention. 

In  the  determination  of  the  question  wheth- 
er a  transfer  of  property  from  parent  to  a 
child  is  a  gift,  a  sale,  or  an  advancement,  the 
intention  of  the  grantor  at  the  time  of  the 
transaction,  as  ascertained  by  the  circumstances 
surrounding  the  interested  parties  at  the  time 
the  property  is  transferred,  is  a  controlling  ele- 
ment. 

6.  Descent  and  distribution  ^s»tl5->Pr6snmp- 
tlons  with  rsforsnco  to  advancements  stated. 

A  substantial  gift  of  property  by  a  parent 
to  his  child,  or  a  conveyance  of  land  in  consid- 
eration of  love  and  affection,  or  a  nominal  sum, 
is  ordinarily  presumed  to  be  an  advancement; 
but,  if  the  transfer  is  made  for  a  valuable  and 
adequate  consideration,  the  presumption  is  to 
the  contrary,  such  presumptions  not  being  af- 
fected by  a  reservation  of  a  life  estate. 

i.  Descent  and  distribution  ^b»  1 16— Father's 
deed  to  son  competent  on  Issue  of  whether  ex- 
ootttlon  of  subsequent  deed  oovering  same 
land  constituted  an  advanoement. 

In  action  involving  issue  of  whether  parent's 
conveyance  of  land  to  son  was  an  advancement, 
a  previously  executed  deed  from  the  father  to 
the  son  covering  the  same  land  held  admissible. 


8.  Evidence  «=»i2l<9),  278(4)— Testimony  as 
to  father's  statements  as  to  nature  of  Ms 
conveyances  to  ohildren,  Inadmissible  as  res 
gesta  or  declarations  against  interest 

In  an  action  involving  Issue  as  to  whether 
father's  conveyance  to  son  constituted  an  ad- 
vancement, testimony  as  to  statements  made  by 
father  to  witnesses  as  to  the  nature  of  such 
conveyances  held  properly  excluded;  such  tes- 
timony not  being  competent  as  a  part  of  the 
res  gestn,  or  as  a  declaration  against  the  in- 
terest of  the  father. 

9.  Evidence  ^s>50l  (7)— Opinion  as  to  value  of 
land  admissible  though  based  upon  personal 
observation  of  property. 

Witness  who  iras  qualified  to  express  opin- 
ion as  to  the  value  of  land  based  npon  personal 
observation  of  the  property  should  have  been 
permitted  to  give  sudb  opinion. 

Appeal  from  Superior  Ck>urt»  Lenoir  Ooun- 
ty;  Bond,  Judge. 

Action  by  Dora  Nobles  and  othem  against 
W.  H.  Davenport  Judgment  for  defoidant, 
and  plaintifls  appeaL    New  trial. 

Ben  Nobles  and  Ben  Davis  would  have  tes- 
tified. If  they  had  been  pennltted,  as  to  state- 
ments made  by  the  father  with  reference  to 
the  nature  of  his  conveyances  to  his  children. 

Dora  Nobles  and  her  sister  Denny  Nobles 
(the  husband  of  each  being  a  party)  institut- 
ed before  the  derk  a.  special  prooeedlns 
against  the  defendant  (their  brother)  for  par- 
tition of  land  and  accounting  for  advance- 
ments. The  plaintiffs  alleged  that  their  fa- 
ther, 8.  H.  Davoiport,  'conveyed  to  Denny 
Nobles  and  to  the  defendant  each  a  tract  of 
land  as  an  advancement,  and  that  the  peti- 
tioner Denny  was  willing  to  account  The 
defendant  filed  an  answer  denying  that  he 
had  been  advanced,  and  the  case  was  trans- 
ferred to  the  dvil  docket  The  following  is- 
sue was  submitted  to  the  jury: 

''Was  the  conveyance  of  land  by  deed  refer- 
red to  in  the  pleadings  in  this  cause,  from  S.  H. 
Davenport  to  the  defendant,  W.  H.  Davenport, 
a  settlement  and  advancement  to  said  defend- 
antr 

His  honor  instructed  the  jury  upon  all  the 
evidence  to  answer  the  issue,  ''No."  Judg- 
ment for  deftaidant    Plaintiffs  appealed. 

Rouse  dc  Rouse,  of  Kinston,  for  appellants. 
Cowper,  Whitaker  &  Alien,  of  Kinston,  for 
appellee. 

ADAMS,  J.  S.  H.  Davenport,  father  of  the 
plaintiffs  and  the  defendant,  died  intestate 
September  8, 1919,  and  his  wife,  in  January, 
1909.  On  October  13,  1905,  he  and  his  wife 
executed  and  delivered  to  Denny  Nobles,  <»ie 
of  the  plaintiffs,  a  deed  for  97  acres  of  land, 
designated  a  "deed  of  gift,*'  reserving  to  the 
grantors  a  life  estate.  This  conveyance  was 
duly  acknowledged  before  a  justice  ot  the 
peace  in    October,  1906,  and   in   November, 
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1919,  it  was  duly  probated  and  registered. 
All  the  parties  admit  that  it  was  intended  as 
an  advancement.  On  October  13,  1005,  S.  H. 
Davenport  and  his  wife  signed  and  acknowl- 
edged before  the  same  Justice  of  the  peace 
another  deed,  likewise  designated  a  "gift,'* 
purporting  to  convey  to  the  defendant  a  tract 
of  land  containing  102  acres,  and  reserving 
a  life  estate  to  the  grantors.  This  deed  has 
never  been  registered.  In  each  deed  the  con- 
sideration recited  is  natural  love  and  affec- 
tion. On  November  16,  1910,  S.  H.  Daven- 
port, reserving  a  life  estate,  executed  and  de- 
livered to  the  defendant  another  deed  for 
said  102  acres,  reciting  as  the  consideration 
natural  love  and  affection,  and  $700  paid  by 
the  grantee.  This  conveyance  was  acknowl- 
edged by  the  grantor  in  March;  1911,  and 
registered  in  the  following  November.  Si- 
multaneously with  the  execution  of  this 
deed,  the  defendant  executed  and  delivered  to 
8.  H.  Davenport  a  mortgage  on  said  land, 
reciting  an  Indebtedness  to  the  mortgagee  of 
$700  and  the  purpose  "to  secure  the  purchase 
money  of  even  date*'  evidenced  by  three 
notes.  The  mortgage  was  acknowledged  on 
May  10,  1911,  probated  and  registered  on 
March  29,  1913,  and  marked  satisfied  on  De- 
cember 20,  1918.  On  December  26,  1916,  S. 
H.  Davenport  executed  and  delivered  to  the 
defendant  a  release  of  his  reserved  life  es- 
tate in  the  land  described  in  the  deed  and 
mortgage. 

[1,2]  His  honor's  instruction  cannot  be 
sustained  If  the  evidence  construed  most 
strongly  for  the  plaintiff  will  warrant  an  af- 
firmative answer  to  the  issue ;  and  we  are  of 
opinion  that  the  evidence,  thus  construed, 
should  have  been  submitted  to  the  jury. 

[3-6]  In  its  legal  sense  an  "advancement" 
is  an  irrevocable  gift  in  prsesenti  of  money 
or  property,  real  or  personal,  to  a  child  by  a 
parent,  to  enable  the  donee  to  anticipate  his 
inheritance  to  the  extent  of  the  gift ;  or,  as 
somewhat  differently  defined,  a  perfect  and 
irrevocable  gift,  not  required  by  law,  made 
by  a  parent  during  his  lifetime  to  his  child, 
with  the  intention  on  the  part  of  the  donor 
that  such  gift  shall  represent  a  part  or  the 
'Whole  of  the  donor*s  estate  that  the  donee 
wonld  be  entitled  to  on  the  death  of  the  do- 
nor intestata    18  0.  J.  911 ;  1  R.  G.  L.  653 ; 
Thompson  v.  Smith,  160  N.  O.  267,  76  S.  B. 
1010 ;   Hollister  v.  Attmore,  58  N.   0.  373 ; 
Meadows   v.  Meadows,   33   N.  C.   148.    The 
doctrine  of  advancements  was  the  subject  of 
statutory  enactment  in  England  as  early  as 
the  reign  of  Charles  II  (22  and  23  Oar.  II, 
1G^2-S3),  and  *in  this  Jurisdiction   It   is  set 
forth  as  to  both  real  and  personal  property 
In   sections  138  and  1654(2)  of  Consolidated 
Statutes.    This  doctrine  is  based  on  the  pre- 
sumption that  a  par^it  who  dies  intestate 
intends  equnlity  among  his  children  in  the 
division  of  his  property,  but  such  presump- 
tion  is  subject  to  rebuttal  by  x)arol  evidence. 


The  decision  in  Wilkinson  v.  Wilkinson,  17 
N.  0.  376,.  may  be  considered  in  connection 
with  Thompson  v.  Smith,  supra;  Grifl3n,  Bx 
Parte,  142  N.  0. 116,  64  S.  B.  1007;  James  ▼. 
James,  76  N.  O.  331;  Harper  v.  Harper,  92 
N.  C.  800.  In  the  determination  of  the  ques- 
tion whether  a  transfer  of  property  from 
parent  to  child  is  a  gift,  a  sale,  or  an  ad- 
vancement, the  intention  of  the  grantor  is 
the  controlling  ^em^it  Thompson  v.  Smith, 
supra;  Kiger  v.  Terry,  119  N.  C.  466,  26  S. 
K  38 ;  Harper  v.  Harper,  supra ;  Bradsher  v. 
Cannady,  76  N.  O.  445;  James  v.  James,  su- 
pra ;  Ck)wan  v.  Tucker,  27  N.  O.  78 ;  1  E.  C. 
L.  656.  And  only  such  intention  as  exists  at 
the  time  of  the  transaction  is  to  be  consider- 
ed. Tberetore  a  parent's  transfer  of  proper- 
ty  to  his  child  may  constitute  in  part  an  ad- 
vancement and  in  part  a  gift  or  a  sale. 
Walker  v.  Brooks,  99  N.  C.  207,  6  S.  E.  63 ; 
18  C.  J.  918.  In  endeavoring  to  discover  the 
donor's  intention,  we  must  consider  the  cir- 
cumstances surrounding  the  interested  par- 
ties at  the  time  the  property  is  transferred ; 
for  the  circumstances  may  be  such  as  to  cre- 
ate a  presumption  of  advancement  Thus  a 
substantial  gift  of  property  by  a  parent  to 
his  child,  or  a  conveyance  of  land  in  consid- 
erati<m  of  love  and  affection,  or  a  nominal 
sum,  is  ordinarily  presumed  to  be  an  ad- 
vancement. Thompson  v.  Smith,  supra;  Ki- 
ger V.  Terry,  supra;  Harper  v.  Harper,  su- 
pra. But  if  the  transfer  is  made  for  a  valu- 
able and  adequate  consideration,  there  is  no 
presumption  of  an  advancemait,  but  rather 
the  contrary.  Kiger  v.  Terry,  supra ;  Ex  par- 
te Griffin,  supra.  Nor  is  the  doctrine  of  pre- 
sumptions affected  by  the  reservation  of  a 
life  estate.    18  C.  J.  918,  |  221. 

[7]  Applying  these  principles,  although  the 
plaintiffs  declare  only  on  the  deed  of  1910, 
we  conclude  that  his  honor  should  have  sub- 
mitted to  the  Jury  any  competent  evidence 
r^ating  to  the  alleged  delivery  and  accept^ 
ance  of  the  deeds  of  1905 ;  relating  to  the  ac- 
tual consideration  of  the  deed  and  mortgage 
of  1910 ;  to  the  value  of  the  land  conveyed ; 
to  the  circumstances  under  which  the  mort- 
gage was  canceled;  and  to  the  grantor's  re- 
lease of  his  life  estate,  together  with  any 
other  relevant  evidence  tending  to  show  the 
intention  of  the  grantor  at  the  time  he  exe- 
cuted the  deed  of  1910.  For  these  reasons 
we  hold  that  the  plaintiffs  are  entitled  to 
have  the  issue  determined  by  another  Jury. 

[8]  There  are  exceptions  to  evidence  which 
may  not  arise  in  another  trial ;  but  it  is  not 
inappropriate  to  say  that  in  our  opinion  the 
proposed  testimony  of  Benjamin  Nobles  and 
Benjamin  Davis,  as  presented  in  the  record, 
was  properly  excluded.  In  the  circumstanc- 
es disclosed  it  was  not  competent  either  as  a 
part  of  the  res  gestie  or  as  a  declaration 
against  the  interest  of  the  grantor.  Hicks 
V.  Forrest  41  N.  C.  628;  Melvin  v.  BuUard, 
82  N.  0.  34;   Boe  v.  Journegan,  175  K.  C. 


182 


111  SOUTHEASTERN  BEPORTEB 


(N.C. 


261,  d5  S.  E.  495;  Roe  ▼.  Journigan,  181  N. 
O.  180, 106  S.  E.  680 ;  Reese  v.  Woods,  182  N. 
C.  703,  109  S.  E.  846;  Tart  ▼.  Tart,  154  N. 
O.  502,  70  S.  E.  929,  Ann.  Gas.  1912A,  962, 
1  R.  a  li.  665  et  seq. ;  Elliott  y.  Western  Goal 
&  Mining  Go.,  243  IIL  614,  90  N.  E  1104,  134 
Am.  St  Rep.  398,  17  Ann.  Ga&  886. 

[I]  We  see  no  sufficient  reason  for  exclud- 
ing the  proposed  testimony  of  Galvin  Robin- 
son as  to  the  value  of  the  land,  if  the  court 
should  hold  that  he  is  qualified  to  express 
an  opinion  based  upon  personal  observation 
of  the  property.  Bennett  v.  Manufacturing 
Co.,  147  n:  C.  620,  61  S.  E.  463 ;  Britt  v.  R. 
R.,  148  N.  C.  37,  61  S.  B.  601. 

The  plaintiffs  are  entitled  to  a  new  trial. 
Let  this  be  certified  to  the  superior  court  of 
Lenoir  county. 

New  trial. 

(183  N.  C.  228) 

WHITE  V.  FISHERIES  PRODUCTS  CO. 

(No.  107.) 

( Supreme  Gonrt  of  North  Garolina.    March  29^ 

1022.) 

(.  Evidence  ^ss>444(2)— Written  contract  may 
be  shown  to  have  been  delivered  on  condition 
that  It  was  not  to  be  operative  except  on  the 
happening  of  a  oontlngency. 

A  written  contract  may  be  shown  to  have 
been  delivered  on  condition  that  it  was  to  be 
inoperative  except  on  the  happening  of  a  con- 
tingency, since  each  evidence  does  not  vary 
the  written  instrument,  but  proves  the  effect 
of  delivery. 

2.  Evidenoe  ^=9442(1)— Parol  evidence  not  ad- 
missible to  vary  terms  of  notes  and  contract. 

In  an  action  for  damages  for  negotiating 
notes  in  violation  of  a  contract,  where  each 
note  bore  a  printed  indorsement  that  it  was 
for  a  cash  consideration,  and  that  the  holder 
might  cash  the  note  before  it  was  due,  and  a 
clause  in  a  contract  for  the  purchase  of  stock, 
entered  into  at  the  time  of  executing  the  notes 
which  were  given  to  pay  for  the  stock,  pro- 
vided that  no  condition  or  agreement  other  than 
those  in  the  contract  should  be  binding  on  ei- 
ther the  seller  or  buyer,  an  oral  agreement  in 
regard  to  placing  the  notes  in  escrow,  being  in 
direct  contradiction  to  the  terms  of  the  written 
contract,  was  not  admissible. 

3.  Fraud  ^=:>32«lssue  of  fraud  on  maker  of 
note  held  proper  In  salt  for  breach  of  escrow 
agreement. 

In  a  maker's  action  for  damages  for  nego- 
tiating notes  contrary  to  an  escrow  agreement 
in  which  plaintiff  alleged  that  defendant's  agent 
procured  the  notes  by  false  and  fraudulent  rep- 
resentations, and  that  he  sought  recovery  for 
damages  occasioned  by  the  deceit,  a  refusal  to 
submit  the  question  of  fraud  to  the  jury  was 
error. 

Appeal  from  Superior  Gourt,  Bertie  Goun- 
ty;   Calvert,  Judge. 


Action  by  O.  F.  White  against  the  Fisher- 
ies Products  Company.  From  judgment  for 
plaintiff,  defendant  appeals.    Kew  triaL 

Civil  action  to  recover  damages  for  an  al- 
leged wrongful  conversion  and  negotiation  of 
plaintiff's  promissory  notes  in  violation  of 
the  understanding  and  agreement  between 
the  parties  that  same  should  remain  in  es- 
crow and  not  become  operative  or  effective 
unless  and  until  the  plaintiff  sold  his  farm 
for  $35,000,  which  he  never  did. 

Rountree  &  Garr,  of  Wilmington,  and  O. 
H.  Guion,  of  Newborn,  for  appellant. 

Winston  &  Matthews  and  Gillam  &  Daven« 
port,  all  of  Windsor,  for  appellee. 

STAGY,  J.  [1]  PlainUff  alleges  that,  on 
June  17,  1920,  he  gave  to  the  defendant's 
agent  three  promissory  notes,  aggregating 
the  sum  of  $11,410,  due  June  1,  ld21,  the 
same  to  be  placed  in  the  Bank  of  Coleraia 
for  safe-keeping,  and,  in  the  event  the  plain- 
tiff sold  his  farm  in  Chowan  county  before 
the  maturity  of  said  notes,  it  was  understood 
and  agreed  that  he  would  take  them  up  by 
paying  the  principal  sum,  with  interest,  and 
receive  761  shares  of  the  capital  stock  of  the 
Fisheries  Products  ComxMiny;  provided,  fur- 
ther, that  should  the  plaintiff  fail  to  sell  his 
farm,  as  above  stated,  the  notes  were  to  be 
returned  and  all  negotiations  abandoned.  In- 
stead of  depositing  said  notes  in  accordance 
with  the  above  understanding  and  agree- 
ment, it  is  alleged  that  defendant's  agent 
wrongfully,  fraudulently,  and  with  intent  to 
cheat  the  plaintiff,  negotiated  said  notes  to 
the  Bank  of  Colerain,  which  became  an  in- 
nocent purchaser  thereof  for  value,  and  that 
the  plaintiff  was  thereby  forced  to  pay  the 
same  at  maturity,  although  he  had  not  been 
able  to  sell  his  farm,  as  contemplated,  and 
the  contingency  upon  which  the  notes  were  to 
take  effect,  as  between  the  original  parties, 
had  not  occurred. 

The  law  relating  to  conditionally  delivered 
contracts  has  been  sanctioned  and  approved 
by  us  in  a  number  of  carefully  considered  de- 
cisions, and  it  is  now  very  generally  recog- 
nized, applied,  and  followed  In  this  as  well  aa 
in  other  jurisdictions.  Farrlngton  v.  Mc- 
Neill, 174  N.  C.  420,  03  S.  E.  957;  Bowser  v. 
Tarry,  156  N.  G.,  35,  72  S.  E.  74;  Gaylord  v. 
Gay  lord,  150  N.  G.  222,  63  S.  E.  1028; 
Hughes  V.  Grooker,  148  N.  G.  318,  62  S.  EI. 
429,  128  Am.  St.  Hep.  606 ;  Aden  v.  Doub,  146 
N.  G.  10,  59  S.  B.  162;  Pratt  v.  Ghaffln,  136 
N.  G.  350,  48  S.  B.  768;  Kelly  v.  Oliver,  113 
N.  G.  442, 18  S.  E.  698,  and  Ware  v.  Allen,  128 
XT.  S.  590,  9  Sup.  Gt.  174,  32  L.  Ed.  563.  It  is 
said  in  Anson  on  Contracts  (Am.  Ed.)  318: 

"The  parties  to  a  written  contract  may  agree 
that  until  the  happening  of  a  condition,  whidi 
is  not  put  in  writing,  the  contract  is  to  remain 
inoperative." 
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And  agaln»  In  Wilson  y.  Powers,  131  Mass. 
639: 

'^Tbe  manual  delivery  of  an  instrument  may 
always  be  proved  to  have  been  on  a  condition 
which  has  not  been  fuliSIled,  in  order  to  avoid 
its  effect.  This  is  not  to  show  any  modifica- 
tion or  alteration  of  the  written  aipreement, 
but  that  it  never  became  operative,  and  tiiat 
its  obligation  never  commenced.** 

These  excerpts  are  quoted  with  approval  in 
Garrison  v.  Machine  Co.,  159  N.  C.  286,  74 
S.  E.  821,  where  the  same  doctrine  is  an- 
nounced by  Walker,  J.,  in  an  elaborate  re- 
view of  the  authorities  on  the  subject  now  in 
band. 

[2]  But  defendant  contends  that  the  fore- 
going principles  are  not  applicable  to  the 
facts  of  the  instant  case;  or,  at  least,  that 
the  evidence  tending  to  bring  them  into  op> 
eration  cannot  be  admitted  without  violating 
other  equally  well-known  and  established 
rules  of  procedure.  On  the  back  of  each 
note,  over  the  signature  of  the  plaintiff,  ap- 
pears a  printed  indorsement  in  the  following 
words: 

'^o  Any  Bank  or  Banker  Anywhere:  This  is 
to  certify,  that  this  note  is  given  as  a  cash  con- 
sideration. Therefore  it  will  be  satisfactory 
to  me  for  the  holder  to  cash  this  note  before 
it  is  due.  And  I  will  pay  same  in  full  at  ma- 
turity to  the  purchaser." 

In  addition  to  this  indorsement  there  was 
a  clause  in  the  contract  for  the  purchase  of 
the  stock,  duly  signed  by  the  plaintiff,  as 
follows: 

'^o  condition  or  agreement,  other  than  those 
printed  herein,  shall  be  binding  on  either  the 
seller  or  buyer." 

It  is  clear  from  the  foregoing  indorsement 
and  stipulation,  in  the  contract  of  sale,  that, 
in  the  absence  of  any  fraud  or  mistake,  the 
plaintiff  will  not  be  allowed  to  show  the  oral 
agreement  in  regard  to  placing  the  notes  in 
escrow  as  this  would  be  in  direct  contradic- 
tion to  the  terms  of  his  written  contract. 

"It  is  a  rule  too  firmly  establislied  in  the  law 
of  evidence  to  need  a  reference  to  authority  in 
its  support  that  parol  evidence  will  not  be 
beard  to  contradict,  add  to,  take  from  or  in  any 
-way  vary  the  terms  of  a  contract  put  in  writ- 
ing, and  all  contemporary  declarations  and  un- 
derstandings are  Incompetent  for  such  purpose, 
for  the  reason  that  the  parties,  when  they  re- 
duce their  contract  to  writing,  are  presumed 
to  have  inserted  in  it  all  the  provisions  by 
T^bich  they  intend  to  be  bound."  Ray  v.  Black- 
weU,  94  N.  G.  10. 

And  to  like  effect  are  many  decisions  in 
our  reports,  too  numerous  to  be  cited  here. 

In  Walker  v.  Venters,  148  N.  C.  388,  62  S. 
Ku  510,  the  present  Chief  Justice,  sx>eaking  of 
tills  question,  aptly  said: 

*^It  is  true  that  a  contract  may  be  partiy  in 
^writing  and  partiy  oral  (except  when  forbidden 


by  the  statute  of  frauds),  and  that  In  such  cas* 
es  the  oral  part  of  the  agreement  may  be 
shown.  But  this  is  subject  to  the  well-estab- 
lished rule  that  a  contemporaneous  agreement 
shall  not  contradict  that  which  is  written.  The 
written  word  abides,  and  is  not  to  be  set  aside 
upon  the  slippery  memory  of  man.** 

See,  also,  Moffltt  v.  Maness,  102  N.  G.  457, 
9  S.  E.  399,  one  of  the  leading  cases  on  this 
subject,  and  Sykes  ▼.  Everett,  167  N.  O.  600, 
83  S.  E.  585,  4  A.  K  R.  751;  Mfg.  Ck>.  v.  Mc- 
Cormick,  175  N.  0.  277,  95  S.  E.  555,  L.  B.  A. 
1918F,  572;  Bland  v.  Harvester  CJo.,  169  N. 
O.,  418,  86  S.  E.  350;  Quano  Co.  y.  live 
Stock  Co.,  168  N.  C.  447,  84  S.  E.  774,  L.  R. 
A.  1915D,  875;  Th(Hnas  v.  Carteret  Count}', 
182  N.  C.  ^74,  109  S.  E.  384,  and  cases  there 
cited. 

[3]  Plaintiff  also  alleges  that  the  defend- 
ant's agent  procured  the  notes  In  question  by 
false  and  fraudulent  representations,  and  he 
seeks,  in  this  action,  to  recover  for  the  loss 
thus  occasioned  by  such  deceit,  etc.  But 
there  was  no  issue  of  fraud  submitted  to  the 
jury.  His  honor  held  that,  under  Hughes  y. 
Crooker,  148  N.  O.  818,  62  S.  B.  429,  128  Am. 
St.  Rep.  606,  such  would  not  be  necessary, 
and  directed  a  verdict  for  the  plaintiff  on  a 
simple  Issue  of  indebtedness.  This,  we  think, 
was  erroneous. 

Upon  the  Instant  record,  unless  the  plain- 
tiff can  make  good  his  allegation  of  fraud,  it 
appears  that  his  recovery  must  be  denied. 

For  the  error  as  indicated,  there  must  be  a 
new  trial  or  a  venire  de  noTo;  and  it  is  so 
ordered. 

New  trial. 

(183  N.  C.  276) 

WEATHERS  V.  BALDWIN.     (No.  336.) 

(Supreme  Court  of  North  Carolina.    April  S, 

1922.) 

f.  Appeal  and  emr  «s>927(3)— On  review  of 
ruling  on  nonsuit,  plalntlfTs  evidenee  taken  as 
true. 
On  appeal  from  an  order  of  nonsuit,  the 

evidence  produced  by  plaintiff  must  be  taken  as 

true,  with  all  reasonable  inferences  which  may 

be  drawn  therefrom. 

2.  Munloipal  oorporations  ^s»706 (6)— Evidence 
sufficient  for  Jury  on  question  of  willful  Injury 
by  an  automobile. 
Under  O.  S.  {  768^  providing  that  no  wo- 
man shall  be  arrested,  except  for  willful  in- 
jury to  a  person,  in  an  action  for  injury  from 
being  struck  by  an  automobile,  where  the  evi- 
dence   showed    that    defendant    was    in    open 
violation  of  the  laws  as  to  running  of  auto- 
mobiles, and  her  conduct  was  without  regard 
for  the  lives  and  safety  of  others,  the  issue  as 
to  whether  her  acts  were  willful  was  for  the 
jury. 

Appeal  from  Superior  (3ourt,  Durham 
County;   Daniels,  Judge. 
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Action  by  Ed.  Weaithers  against  Hettle 
Baldwin.  From  Jndgment  of  nonsuit,  plain- 
tiff excepts  and  ai^als.  Error,  and  new 
IriaL 

This  action  was  bronght  by  the  plaintiff 
to  recover  for  injuries  alleged  to  have  been 
inflicted  upon  him  by  the  willful  wrong  of  the 
defendant  in  driving  her  motorcar  against 
the  plaintiff  on  the  public  streets  of  Apex. 
Issues  were  submitted  to  the  Jury,  and  ver- 
dict returned  by  them  for  |1,250,  and  judg- 
ment entered  thereon.  At  a  subsequent  term, 
upon  a  motion  of  the  defendant  to  set  aside 
the  verdict  and  judgment,  the  court  refused 
to  do  so,  but  reduced  the  amount  of  the  jndg- 
ment to  $1,000,  and  set  aside  the  finding  as 
to  willful  injury,  and  ordered  that  an  issue 
as  to  the  injury  being  willful  be  submitted 
to  a  Jury  at  a  subsequent  term  of  the  court 
The  issue  was  accordingly  submitted  to  the 
Jury,  and  evidence  was  taken  upon  the 
same,  and  at  the  close  of  the  evidence  the 
court  held  that  there  was  no  evidence  of  will- 
ful injury  and  nonsuited  the  plaintiff  as  to 
that  issue. 

Ed.  Weathers,  plaintiff,  testified  In  his 
own  behalf  as  follows: 

"My  name  is  Ed.  Weathers  and  have  lived 
in  Durham  four  or  five  years.  I  know  where 
the  town  of  Apex  is  located.  It  is  located 
about  20  miles  from  Durham,  and  is  on  the 
Seaboard  Air  line  Railway,  between  Raleigh 
and  Hamlet,  N.  0.  I  went  down  to  Apex  on  the 
9th  day  of  May,  1020.  I  was  down  there  on 
Sunday,  and  went  to  or  started  to  a  funeral 
to  be  held  at  church.  Apex  is  a  good-sized 
town,  and  has  a  good  many  business  houses. 
I  was  walking  on  the  main  street  in  the  busi- 
ness section  of  the  town,  and  at  the  inter- 
section of  two  streets,  when  an  automobile 
ran  into  me,  driven  by  the  defendant,  Hettie 
Baldwin.  At  the  time  I  was  struck  I  was  on 
the  sidewalk,  or  the  line  of  the  sidewalk  at  the 
intersection  of  two  streets.  At  that  time  I  was 
going  in  th^  direction  of  the  church,  and  it 
was  10  or  11  o'clock,  I  think.  I  heard  a  noise, 
at  the  place  I  was  struck,  and  just  as  I  turned 
around  to  see,  the  automobile  was  right  on  me, 
and  I  was  knocked  down  like  this  (describ- 
ing manner).  The  place  where  I  was  struck 
was  in  the  business  section,  where  there  are 
many  stores,  and  I  think  a  bank  was  on  one 
corner,  and  a  drug  store  on  the  other.  I  can 
hear  well,  and  as  I  heard  the  noise  I  looked 
around  and  was  immediately  struck.  The  white 
people  were  having  church  meetings,  and  there 
were  lots  of  people  on  the  street.  The  church 
was  just  above  where  I  was  struck.  Hettie 
Baldwin  approached  me  from  the  rear,  at  the 
rate,  in  my  opinion,  of  25  or  30  miles  an  hour. 
I  was  going  in  a  southerly  direction,  and  she 
was  going  south  in  the  direction  of  New  Hill. 
She  neither  blew  her  horn  nor  gave  any  signal 
of  her  approach.  I  do  not  know  how  far  her 
car  ran  after  hitting  me,  but  she  went  some 
distance  and  ran  into  a  telegraph  pole,  break- 
ing her  lights  and  fender.  I  was  knocked 
down,  and  learned  soon  afterwards  that  I  was 
painfully  hurt.    1  was  bruised  about  the  head 


and  body  and  was  confined  in  bed  for  several 
weeks." 

Cross-examination : 

'fThe  defendant  ran  faito  a  post  after  I  was 
struck,  and  I  could  not  tell  why  she  did.  I  was 
raised  at  or  near  Apex  and  had  been  there 
before.  I  went  from  Raleigh  to  Blississippi 
when  young,  with  an  uncle  and  aunt  I  am  no 
preacher,  but  went  to  Apex  to  church.  I  have 
been  living  in  Durham  since  I  came  back  from 
Mississippi.  I  got  to  Apex  about  10  o'clock, 
and  went  there  to  attend  a  funeraL  I  was  go- 
ing down  Main  street,  when  I  was  struck  about 
10.  The  main  street  runs  toward  New  Hill* 
and  I  reckon  is  called  Salem  street  The  street 
runs  north  and  south,  and  anotheir  street  runs 
at  right  angles  with  it,  I  reckon.  The  street 
that  crosses  the  main  street,  or  Salem  street, 
runs  toward  the  railroad.  I  was  crossing 
Main  street  and  going  along  the  cross  street 
I  was  going  toward  the  railroad  before  I  turned 
down  Main  street  to  my  right.  When  I 
reached  Main  street  I  was  going  toward  New 
Hill.  I  was  coming  down  the  cross  street,  and 
was  crossing  from  the  bank  building  over  to 
the  next  comer,  across  Main  street  I  was 
struck  on  the  sidewalk  after  crossing  Main 
street,  and  had  made  two  or  three  steps  going 
in  the  direction  of  New  Hill.  I  went  right  from 
the  bank  corner  to  the  other  corner,  where  the 
street  crosses,  and  was  struck  there— the  cor- 
ner opposite  Mr.  Olive's  house.  I  do  not  know 
whether  there  is  a  drug  store  on  the  other 
corner  or  not  There  is  a  bank  on  one  corner* 
a  drug  store,  I  guess,  or  brick  building,  on  the 
other,  and  Mr.  Olive's  house  on  the  other.  I 
had  crossed  the  street  and  was  on  the  side- 
walk, somewhere  near  the  Olive  residence, 
when  I  was  struck.  I  do  not  think  the  side- 
walk was  paved.  There  was  no  whistle  or 
horn  blown.  The  first  I  saw  or  heard  of  the 
automobile,  it  was  right  on  me.  I  was  near 
enough,  so  that  when  I  looked  around  I  was 
struck.  I  looked  around.  I  do  not  know 
whether  I  stooped  or  not.  I  fell.  I  do  not 
know  what  part  of  the  car  struck  me.  Some 
colored  person  helped  me  up,  but  I  do  not 
know  his  name.  She  did  not  get  out  of  the 
car,  and  if  she  said  anything  I  do  not  know 
it  If  she  asked  me  whether  I  was  hurt  I 
did  not  know.  I  told  the  colored  man  I  was 
hurt.  I  did  not  say  to  Mr.  Wall  or  others 
that  I  was  hurt,  that  I  remember.  If  I  saw 
Mr.  Seamore,  Wall,  or  Scott,  I  do  not  know  it, 
I  do  not  know  that  they  were  standing  near.  I 
do  not  remember  any  white  men  coming  to  me 
at  all;  none  except  a  big  yellow  fellow.  He 
carried  me  to  the  doctor  that  day,  but  he  was 
not  at  home.*  He  carried  me  to  the  church,  and 
turned  me  over  to  another  fellow.  I  did  not  go 
into  the  church.  I  did  not  know  where  the 
church  was.  I  lay  outside  on  the  grass  under 
the  trees.  The  fellow  did  not  stay  with  me  all 
the  time,  but  my  sister-in-law  did." 

Redirect  examination: 

**l  did  not  come  to  Durham  until  that  night. 
I  came  on  the  train,  and  called  a  physician  that 
night 

"Q.  How  long  was  he  attending  you?  A. 
Several  weeks.     (Objectionr- objection  sustain- 
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«d.    Extent  of  isjary,  together  with  conduct  of 
plaintiff,   admitted  by  the  court.) 

"Q.  What  effect  did  the  injury  have  on  you» 
whether  it  made  you  sick  or  not.  (Objecti<m  by 
defendant— objection  overruled.  Defendant  ex- 
cepts.) .  A.  I  got  sick  and  spit  up  blood  for 
a  week  after  I  was  struck.  I  lay  in  bed,  and 
there  was  a  great  knot  on  the  back  of  my  head, 
caused  by  the  blow.  My  bowels  were  swelled, 
and  my  neck  was  wrenched." 

Recross-examinatlon : 

"I  did  not  tell  any  one  I  was  not  hurt.  I 
called  Dr.  Strudwick.  I  do  not  know  how  long 
he  attended  me.  I  did  not  have  a  doctor  in 
Apex.    I  haye  sot  had  the  doctor  in  court" 

II.  W.  Uursey,  witness  for  plaintiff,  testl* 
fled: 

"I  have  known  E3d.  Weathers  since  he  came 
back  from  Mississippi  His  character  is  good. 
I  recall  the  occasion  on  which  he  was  in- 
jured." 

The  issue  came  on  to  be  tried,  and  the 
court  held  that  there  was  uo  evidence  of 
wiUfnl  injury,  and  nonsuited  the  plaintiff, 
whereupon  he  excepted  and  appealed. 

J.  W.  Barhee,  of  Durham,  for  appellant 
R.  O.  Cyerett,  of  Durham,  and  Percy  J. 
Olive,  of  ApeXf  for  appellee. 

WAI/KER,  J.  [1, 2]  We  have  set  forth,  in 
the  statement  of  the  case,  only  the  testimony 
of  the  plaintiff  ^ven  in  his  own  behalf,  and 
that  of  one  of  his  witnesses,  as,  upon  a  mo- 
tion to  nonsuit,  the  evidence  Introduced  by 
the  plaintiff  must  be  taken  as  true,  and  so 
considered  with  all  reasonable  inferences 
which  may  be  drawn  therefrom.  Snider  v. 
Newell,  132  N.  C.  614.  44  S.  B.  354 ;  Brittain 
T.  Westhall,  135  N.  C.  at  page  405,  47  S.  E. 
616;  Biles  v.  Railroad  Co.,  143  N.  0.  79,  55  S. 
£.  512.  If  the  testimony  is  thus  construed, 
the  case  should  have  been  submitted  to  a  ju- 
ry to  find  whether  the  defendant  had  not  only 
wrongfully  injured  the  plaintiff,  as  was  done 
at  a  former  term  of  the  court,  but  whether 
she  committed,  not  only  a  wrongful  injury, 
•but  also  a  willful  injury.  Consol.  St  S  768, 
provides: 

"No  woman  shall  be  arrested  in  any  action 
except  for  willful  injury  to  person,  character 
or  [property." 

It  would  be  useless  to  set  out  here  the  nu- 
merous definitions  of  the  word  "wUlful"  or 
"willfully";  the  former  being  the  term  used 
in  the  statute.  It  is  sufficient  to  consider, 
and  adopt,  one  of  the  definitions  TNhich  vrill 
answer  for  the  purpose  of  this  appeal.  In 
Jones  V.  Bland,  182  N.  O.  70,  at  page  73,  108 
S.  E.  344,  at  page  346  a6  A.  L.  R.  1383),  the 
question  arose  as  to  what  would  constitute 
"willfulness  or  wantonness,"  and  the  court 
held  It  to  be  "negligence  so  gross  as  to  mani- 
fest a  reckless  indifference  to  the  rights  of 
another"— citing  Everett  iv.  Receivers,  121 1 
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N.  O.  519,  27  S.  R  091.  This,  as  being  one  of 
the  definitions  of  willful  injury  or  willful 
tort,  was  accepted  and  ai^roved  in  111.  Cent. 
R.  Go.  V.  Leiner,  202  111.  624,  67  N.  B.  898, 
95  Am.  St  Rep.  266,  and  Gin.,  etc.,  R.  R.  Go. 
r.  Gooper,  120  Ind.  469,  22  N.  B.  840,  6  L.  R. 
A.  241,  16  Am.  St  Rep.  834.  In  the  latter 
case  the  court  held  that  it  was  correct  to 
charge  the  Jury  as  follows: 

'To  establish  the  charge  of  willfulness,  as 
set  out  in  the  fourth  paragraph  of  the  com- 
plaint, I  instruct  you  that  an  actual  intent  to  do 
the  particular  injury  alleged  need  not  be  shown; 
but  if  you  find  from  all  the  evidence  that  the 
misconduct  of  the  defendant's  servants  was 
such  as  to  evince  an  utter  disregard  of  con- 
sequences, so  as  to  inflict  the  injury  complained 
of,  this  may  of  itself  tend  to  establish  willful- 
ness. 


>f 


The  court  said  in  this  connection  that  the 
instruction  not  only  expressed  correctly  the 
rule  of  law  applicable  to  such  cases,  but  that 
recklessness,  reaching  in  degree  to  an  utter 
disregard  of  consequences,  may  supply  the 
place  of  a  specific  Intent  In  the  case  of  lU. 
Gent.  R.  R.  Go.  v.  Leiner,  supra,  it  was  said 
by  the  court  that,  to  constitute  willful  and 
wanton  negligence,  it  is  not  always  necessa- 
ry to  prove  that  the  defendant's  servants  are 
actuated  by  ill-will  towards  the  plaintiff.  In 
East  St  Louis  Gonnecting  Railway  Go.  t. 
O'Hara,  150  lU.  580,  37  N.  B.  917,  it  is  said : 

"If  it  be  true,  as  the  evidence  tends  to  show, 
that  the  defendant's  servants,  at  the  time  plain- 
tiff was  injured,  were  running  their  engine 
in  the  dark,  without  a  headlight,  or  a  bell 
ringing,  and  at  a  high  and  dangerous  rate  of 
speed,  along  a  much  frequented  street,  and 
where  many  persons  were  likely  to  be  passing 
on  their  way  to  the  ferry  landing  or  otherwise, 
such  acts  would  be  liable  to  the  construction 
of  being  in  wanton  and  willful  disregard  of  the 
rights  and  safety  of  the  public  generally,  so  as 
to  amount  in  law  to  wanton  and  willful  negli- 
gence. And  it  was  not  necessary,  in  order  to 
raise  an  inference  of  such  negligence,  to  prove 
that  the  defendant's  servants  were  actuated  by 
ill  will  directed  specifically  towards  the  plain- 
tiff, or  to  have  known  that  he  was  in  such  po- 
sition as  to  be  likely  to  be  injured." 

Thompson  on  Negligence^  voL  1,  |  22,  thus 
defines  a  willful  injury: 

"An  entire  absence  of  care  for  the  life,  the 
person  or  the  property  of  others,  such  as  ex- 
hibits a  conscious  indifference  to  consequences, 
makes  a  case  of  constructive  or  legal  willful- 
ness, such  as  charges  the  person  whose  duty 
it  was  to  exercise  care,  with  the  consequences 
of  a  willful  injury." 

In  111.  Gent.  R.  R.  Co,  v.  Leiner,  supra,  the 
court  approved  this  instruction  to  the  Jury: 

"What  is  meant  by  willful  and  wanton  mis- 
conduct is  such  conduct  as  amounts  to  an  in- 
tentional wrong,  or  of  such  a  reckless  charac- 
ter as  shows  that  the  person  or  persons,  guilty 
of  such  misconduct,  were  at  the  time  acting  in 
such  a  manner  as  shows  that  they  had  an  utter 
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disregard  for  the  safety  and  Uvea  of  other  per- 
sona." 

See,  also,  Tolleson  y.  So.  B.  B.  Ck>.,  88  S.  O. 
7,  70  S.  E.  311. 

It  may  be  that  there  Is  testimony  in  this 
case  to  show  an  actual  intent  to  willfully 
commit  the  injury;  but,  whether  this  is  so 
or  not,  it  is  sufficient  to  evidence  an  intent 
to  do  so,  by  inflicting  injury  recklessly  and 
in  total  disregard  of  the  rights  and  safety  of 
others.  The  defendant,  if  the  evidence  be 
true,  was  in  open  and  almost  defiant  viola- 
tion of  the  statutes  as  to  the  running  of  au- 
tomobiles in  cities  and  towns,  and  her  con- 
duct can  ris^tfnlly  be  characterized  as  noth- 
ing less  than  reckless,  and  as  exhibiting  no 
regard  whatever  for  the  lives  and  Safety  of 
others  who  were  at  the  time  using  the  streets, 
as  they  had  a  lawful  right  to  do,  at  the  hour 
of  the  morning  service  in  the  churches  of  a 
large  and  populous  town.  It  is  hard  to  con- 
ceive how  the  defendant  could  think  that 
she  would  not  injure  some  one  on  the  streets, 
as  she  really  did.  But  her  liability  to  the  de- 
fendant depends  upon  how  the  Jury  will  view 
the  testimony.  She  may  be  right,  and  it  may 
80  appear  upon  the  trial  of  the  issue;  but  the 
Jury  must  decide  the  question  at  issue. 

There  was  error  in  the  ruling  of  the  court 
withdrawing  the  issue  from  the  Jury. 

New  triaL 


(152  Ga.  692) 

COPELIN  V.  WILLIAMS  at  al.     (No.  2531.) 
(Supreme  Court  of  Georgia.     Feb.  17,  1922.) 

(8yllabu9  by  ike  CowrtJ 

I.  Action    ^s»28— Doitda    ^=»8— 8alo    by    one 
without  authority  does  not  divest  owner's  ti- 
tle;   owner  cannot  waive  tort  and  sue  one 
seilino  without  authority  for  purchase  price. 
The  plaintiffs,  as  heirs  of  Mollie  Mattox, 
deceased,  instituted  an  action  at  law  against 
Ida  Oopelin,  to  recover  an  undivided  interest 
in  a  described  portion  of  a  certain  tract  of 
land  with  mesne  profits,  and  one-half  of  the 
proceeds  of  the  remaining  portion  of  the  tract, 
which  was  alleged  to  have  been  sold  by  the 
defendant  in  her  own  name,  under  an  agree- 
ment with  the  purchaser  that  she  would  ac- 
count to  plaintiffs  for   their  interests  in  the 
purchase  price.    A  verdict  was  returned  in  fa- 
vor of  the  plaintiffs.     The  defendant  made  a 
motion  for  new  trial,  which  having  been  over- 
ruled, she  excepted.    ^Held: 

Where  one  person  without  lawful  authority 
sells  and  conveys  as  his  own  the  land  of  an- 
other person  and  receives  the  consideration 
paid  therefor,  such  pretended  sale  and  convey- 
ance wiU  not  operate  to  divest  the  titie  of 
the  owner,  nor  will  the  purchaser  derive  any 
titie;  and  the  owner  cannot  maintain  an  ac- 
tion against  the  vendor  for  the  whole  or  any 
part  of  the  purchase-price  received  by  him. 
Crews  V.  Heard,  7  Ga.  60;  21  R.  C.  L.  923. 
(a)  The  principle  above  announced  does  not 


conflict  with  another  well-recognised  principle, 
applicable  where  personalty  is  tortiously  con- 
verted into  money,  as  stated  in  Merchants' 
Bank  of  Macon  v.  Rawls,  7  Ga.  191  (2),  60 
Am.  Dec.  394,  and  now  embodied  in  Oiv.  Clode 
1910,  f  4407,  which  provides:  "When  «  trans- 
action partakes  of  the  nature  both  of  a  tort 
and  a  contract,  the  party  complainant  may 
waive  the  one  and  rely  solely  upon  the  other." 

2.  IMortoagse  <8=>32(6),  138— Absolute  doetf 
may  bu  shown  a  mortoago  by  parol,  whoa 
grantor  In  possession;  under  security  deed, 
legal  title  Is  In  grantee^  and  o(|ultablo  titlu  In 
grantor. 

A  deed  absolute  in  form  will  ordinarfly 
transfer  the  titie  of  the  grantor  to  the  land; 
but,  if  the  grantor  remains  in  possession,  it 
may  be  shown  by  parol  that  the  deed  was 
made  to  secure  a  debt  Where  sudi  a  deed  is 
made  to  secure  a  debt,  the  legal  titie  will  vest 
in  the  grantee,  and  the  equitable  titie,  or  right 
to  have  the  property  reconveyed  on  payment 
of  the  debt,  will  remain  in  the  grantor.  Civ. 
Code  1910,  {  3258;  Waller  v.  Dunn,  161  Ga. 
181,  106  S.  B.  93. 

3.  Vendor  and  purchaser  ^=»228(l),  239(6)— 
Grantee  of  one  taking  title  as  security  takes 
free  from  equity,  If  ho  had  no  nottoo,  but 
otherwise  subject  to  It. 

If  the  grantee  sells  and  conveys  the  prop- 
erty to  a  tiiird  person,  who  takes  without  no- 
tice of  the  outstanding  equity,  the  purchaser,  aa 
against  the  original  grantor  or  his  heirs  at 
law,  will  acquire  the  legal  titie  unaffected  by 
such  equity.  If  the  pnrchaser  takes  with  no- 
tice of  such  equity,  he  will  take  subject  to  It. 

4.  IMortgages  «=s»36,  3l9(l)~Vefldor  and  pur- 
chaser ^=9242— Burden  on  heirs  of  one  oon- 
veying  as  security  when  suing  to  rcoover 
land. 

Where  an  owner  conveys  land  by  a  deed 
absolute  in  form,  and  the  heirs  of  the  grantor 
seek  in  an  action  at  law  to  recover  the  land 
from  a  purchaser  of  the  grantee  on  the  basis  of 
an  equitable  titie  arising  under  circumstances 
specified  above,  it  being  necessary  that  they 
should  have  had  titie  at  the  commencement  of 
the  suit  and  that  the  purchaser  should  have 
bought  with  notice  of  such  titie,  the  burden 
would  rest  upon  the  plaiotiffs  to  prove  that 
the  deed  so  executed  by  plaintiffs'  ancestor 
was  effective  only  as  security  for  a  debt,  that 
the  debt  had  been  paid  or  tendered  before  in- ' 
stitution  of  the  suit,  and  that  the  defendant 
purchased  with  notice  of  plaintiffs*  equity. 

5.  Sufllclency  of  pleadings. 

No  question  was  made  as  to  the  sufiSciency 
of  the  pleadings  for  application  of  the  princi- 
ples stated  above  to  the  evidence  in  the  case. 

6.  Charge  not  accurate. 

The  charge  of  the  court,  as  complained  of 
in  the  motion  for  new  trial,  did  not  accurately 
apply  the  principles  of  law  ruled  above;  nor 
was  the  request  to  charge,  though  substantial- 
ly correct,  expressed  in  language  entirely  ac- 
curate and  apposite. 

7.  Sufllclency  of  evidence. 

As  the  case  will  go  back  for  another  trial, 
no  ruling  will  be  made  on  the  sufiSciency  oC 
the  evidence  to  support  the  verdict. 
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Malcolm  D.  Jones,  Judge. 

Suit  by  A.  H.  Williams  and  others  against 
Ida  Copelin.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

John  R.  L.  Smith  and  Grady  O.  Harris, 
both  of  Macon,  for  plaintiff  in  error. 

R.  K.  Hines,  of  Macon,  for  defendants  In 
error. 

ATKINSON,  J.  Judgment  veyersed.  All 
the  Justices  concur. 


(152  Ga.  814) 

JAMES  et  al.  v.  GREENE.     (No.  2409.) 
(Supreme  Gonrt  of  Georgia.     Feb.  21»  1922.) 

(SyUdbu9  hy  the  Oauri.) 

1.  ProvlaiOBt  of  statute. 

The  wife  camiot  bind  her  separate  estate 
by  any  contract  of  suretyship,  nor  by  any  as- 
sumption of  the  debt  of  her  husband;  and  a 
sale  by  the  wife  of  her  separate  estate  to  a 
creditor  of  her  husband  in  settlement  of  the 
debt  of  the  latter  is  void.  Oiyil  Code  1910, 
I  8007. 

2.  Hnsband  and  wifo  «=s> 1 83— Indivisible  sale 
of  separate  estate  partly  to  settle  husbaad's 
debt  and  partly  to  settle  wlfe^s  Is  void. 

A  sale  by  the  wife  of  her  separate  estate, 
made  to  a  creditor  of  her  husband  in  extin- 
guishment of  her  husband's  debt  in  part  and  in 
settlement  of  the  wife's  debt  in  part,  the  con- 
tract being  entire,  and  not .  divisible,  is  void. 
Cross  ▼.  Cordell,  149  Ga.  383,  100  &  B.  865. 

3.  Husband  and  wife  <s=s>l83— Wlfe^s  deed  to 
seenre  husband's  debt  being  void,  oredltoKs 
sale  under  power  therein  does  not  convey 
title. 

The  deed  of  the  wife  to  her  separate  es- 
tate, made  to  a  creditor  of  her  husband  to  se- 
cure the  debt  of  the  latter,  being  void,  it  nec- 
essarOy  follows  that  a  deed  by  the  creditor  and 
srantee  as  attorney  in  fact  of  the  wife  to  the 
creditor  himself,  made  pursuant  to  sale  under 
power  contained  in  the  deed,  is  inoperatiye  to 
convey  the  title. 

4.  Verdict  not  nnsnpported  by  evidence. 

Accordingly,  where  the  evidence  for  the  de- 
fendant in  ejectment  tended  to  show  that  the 
deed  to  the  plaintiff  was  made  pursuant  to  sale 
under  power  in  a  deed  from  defendant,  a  mar- 
ried woman,  to  secure  an  indebtedness  of  her 
husband  to  plaintiff's  lessor,  the  verdict  for  de- 
fendant was  not  without  evidence  to  support  it 
No  error  is  assigned  on  the  charge  of  the  court 
to  the  jury,  nor  upon  any  ruling  of  the  court 
made  during  the  progress  of  the  triaL 

6.  New  trial  ^=953— Disquallfloatlon  of  jnrors 
not  ground  when  known  to  losing  party. 

That  two  of  the  jurors  were  disqualified  by 
reason  of  relationship  to  the  prevailing  party 
afforded  no  reason  for  setting  aside  the  verdict, 
it  affirmatively  appearing,  from  the  note  of  the 
judge  in  approving  the  grounds  of  the  amended 


lationship  was  known  to  the  losing  party  or  his 
counsel  prior  to  and  at  the  time  of  the  trial. 
Hadden  v.  Thompson,  118  Ga.  207  (2),  44  S. 
B.  1001. 


Error  from  Superior  CJourt,  day  County; 
W.  0.  Worrlll,  Judge. 

Action  by  Mrs.  D.  W.  James  and  others 
against  Mrs.  N.  J.  Greene.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Af- 
firmed. 

On  February  23,  1914,  Mr&  N.  J.  Greene 
conveyed  to  D.  W.  James  the  land  in  dispute 
to  secure  an  indebtedness  of  $5,633.51.    The 
deed  authorized  the  grantee  to  sell  the  land 
upon  default  in  payment  of  the  indebtedness, 
and,  as  attorney  in  fact  of  the  grantor,  to 
execute  deed  to  the  purchaser.     On  March 
9»  1915,  pursuant  to  sale  by  the  grantee  un- 
der the  power  contained  in  the  deed,  the 
grantee  executed  and  delivered  to  himself 
a  deed  to  the  premises  in  dispute.    On  April 
24, 1915,  D.  W.  James  sold  the  land  to  Thom- 
as O;  Sutlive,  taking  from  the  purchaser  a 
deed  to  secure  the  purchase  money,  which 
deed  likewise  contained  a   power  of  sale. 
Subsequently  D.  W.  James  was  adjudged  a 
bankrupt,  and  R.  O.  Waters  was  appointed 
trustee  in  bankruptcy.     Under  the  power 
contained  In  the  deed  from  Sutlive  to  James, 
he  sold  the  land  and  executed  a  deed  to 
himself  as  such  trustee  in  bankruptcy.    Mrs. 
N.  J.  Greene  remained  in  possession,  and 
ejectment  was  brought  against  her  to  recov- 
er the  land.     The  principal  contention  of 
the  defendant  was  that  the  debt  secured  by 
deed  from  defendant  to  D.  W.  James,  dated 
February  23,  1914,  was  a  debt  of  defend- 
ant's husband.    Upon  the  trial  of  the  case 
the  evidence  for  defendant  tended  to  show 
that  the  deed  was  made  to  secure  the  debt 
of  the  husband  in  whole  or  in  pert,  and  that 
the  transaction  was' entire,  and  not  diviri- 
ble.     The  Jury  returned  a  verdict  for  de- 
fendant    Plaintiff  made  a  motion  for  new 
trial,  in  which  complaint  is  made  that  the 
verdict  Is  contrary  to  the  evidence  and  with- 
out  evidence   to   support   it     The   special 
grounds  of  the  motion  are  based  on  the  al- 
leged disqualification  of  two  of  the  jurors, 
by  reason  of  relationship  to  Mrs.  Greene. 
Upon  the  hearing  of  the  motion  for   new 
trial,  the  presiding  Judge  certified  that  alt- 
er the  Jury  had  been   selected  and  before 
the  introduction  of  evidence  by  either  party, 
the  attention  of  counsel   for  plaintifit   was 
called  to  the  alleged  relationship  of  tlie  par- 
ticular jurors  to  Mrs.  Greene,  and  that  coun- 
sel stated  in  open  court   that  they   would 
"waive  the  point*'    The  countershowing  eul>- 
mitted  by  respondent  on  tbe  hearing  ^*  ?^® 
motion  for  new  trial  affirmatively  showB  tnax 
the  attention  of  plalnttfTs  couns^  was    <M^ 
ed  to  the  alleged  disqualification  of  tli« 
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dcular  jurors  at  tlie  time  of  the  trial,  as 
certified  by  the  trial  Judge.  The  motion 
for  new  trial  was  overruled,  and  the  plain- 
tiff excepted. 

P.  D.  Du  Bose  and  liowrey  Stone,  both  of 
Blakely,  Zach  Arnold  and  P.  O.  King,  both 
of  Ft  Gaines,  and  A.  L.  Miller,  of  £dis<»i, 
for  plaintiffs  in  error. 

M.  C.  Sdwards,  of  Dawson,  and  B.  It 
Ellng  and  Ben  M.  Tnmipseed,  both  of  Ft 
Gaines,  for  defendant  In  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(152  Qa.  665) 

FLANiGAN  v.  PRUDENTIAL  INS.  CO.  OF 
AMERICA  et  al.     (No.  2533.) 

(Supreme  Court  of  Georgia.    Feb.  16,  1922.) 

(ByUahuB  hy  the  Court.) 

No  error  In  denying  oqaltable  relief. 

Under  the  pleadings  and  evidence  In  the 
case,  the  court  did  not  err  in  denying  the 
prayers  for  injunction  and  receiver  and  other 
relief  sought 

Brror  from  Superior  (}ourt,  Jackson  Coun- 
ty:   Blanton  Fortson,  Judge. 

Suit  hetweeh*  J.  B.  Flanlgan  and  the  Pru- 
dential Insurance  Company  of  America  and 
others.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

P.  Cooley,  of  JeffeiBon,  for  plaintiff  In 
error. 

J.  S.  Ayers,  A.  O.  Brown,  and  R.  li.  J.  & 
S.  J.  Smith,  aU  of  Jefferson,  for  defendants 
In  error. 

FISH,  O.  J.  Judgment  affirmed.  All  tlie 
Justices  concur. 

(152  Ga.  826) 

ADDER  MACH.  CO.  V.  HAWES.    (No.  2620.) 
(Supreme  Court  of  Georgia.    Feb.  21,  1922.) 

(SyUahus  hy  the  Court.) 

Exeontors  an4  administrators  ^S9437(2)— Tro«. 
ver  held  net  "suit  to  reoover  debt  due  by  de- 
cedent" within  statote  forbidding  suits  witb- 
Ing  12  months  after  quallflcation. 

An  action  in  trover  against  an  administra- 
tor, wherein  a  recoyery  for  the  hire  and  Tslue 
of  the  property  involyed  is  expressly  waived, 
and  a  recovery  of  the  property  itself  is  sought, 
is  not  covered  by  Civil  Code  1910,  f  4015,  pro- 
viding that  no  suit  to  recover  a  debt  due  by 
the  decedent  shall  be  commenced  against  the 
administrator  until  the  expiration  of  12  months 
from  his  qualification. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  the  Adder  Machine  Company 
against  T.  S.  Hawes,  administrator.    Judg- 


ment for  defendant,  and  plaintiff  brought  er- 
ror to  the  Court  of  Appeals,  which  certified 
questions  to  the  Supreme  Court  Questions 
answered  In  part. 

The  Ck)urt  of  Appeals  certified  to  this 
court  the  following  questions: 

*'(1)  A  suit  in  trover,  ffled  May  2,  1919,  to 
recover  an  adding  machine  of  the  alleged  val- 
ue of  1310  and  of  the  yearly  value  of  $10(X  ac- 
companied by  an  aflSdavit  for  bail,  was  brought 
against  the  administrator  of  an  estate  within 
12  months  of  his  appointment  as  administrator. 
The  defendant  filed  a  plea  denying  that  title 
to  the  property  was  in  the  plaintiff,  and  plead- 
ing specially  that  he  was  appointed  adminis- 
trator of  the  estate  on  August  2,  1918,  and 
that,  12  months  therefrom  not  having  expired, 
he  was  exempt  by  law  from  being  saed,  and 
prayed  to  be  discharged.  Upon  the  hearing  of 
the  suit  the  plaintiff,  by  leave  of  the  court, 
amended  its  petition  by  striking  therefrom  its 
claim  for  hire  or  yearly  value  of  the  property, 
and  elected  to  take  a  verdict  for  the  property 
itself.  Under  these  circumstances,  was  this 
trover  suit  a  'suit  to  recover  a  debt  due  by 
the  decedent,'  within  the  meaning  of  Civil  Code 
1910,  f  4016,  which  provides  that  'no  suit  to 
recover  a  debt  due  by  the  decedent  shall  be 
commenced  against  the  administrator  until  the 
expiration  of  12  months  from  his  qualifica- 
tion'? 

"(2)  If  the  preceding  question  is  answered 
in  the  affirmative,  then  an  answer  is  requested 
to  the  following  question:  In  such  a  trover 
suit  as  is  referred  to  in  the  preceding  question, 
where  the  defendant  had  refused  to  replevy 
the  property,  and  the  plaintiif,  upon  such  re* 
fusal,  had  replevied  the  property  and  taken 
it  into  his  possession,  and  where,  upon  the 
hearing  of  the  trover  proceeding,  the  court,  on 
the  motion  of  the  defendant  and  over  the 
plaintifTs  objection,  dismissed  the  suit  as  be- 
ing prematurely  brought,  and  the  defendant 
then  elected  to  take  a  money  verdict  for  the 
value  of  the  property  and  interest,  the  plain- 
tiff not  having  ofl!ered  to  return  the  property  or 
to  make  restitution,  was  the  defendant  entitled, 
as  a  matter  of  right,  to  a  judgment  against  the 
plaintiff  for  the  value  of  the  proper^  and  In- 
terest?" 

Hartsfield  &  Conger,  of  Balnbrldge,  for 
plaintiff  In  error. 

John  R.  Wilson  and  1?.  S.  Hawee,  botJh  of 
Balnbrldge,  for  defendant  In  error. 

FISH,  O.  J.  As  appears  from  the  first 
question  propoiunded,  the  action  of  trover 
and  ball,  by  amendment  of  the  petition  by 
the  plaintiff,  was  converted  Into  a  plain  suit 
of  trover  for  the  recovery  of  the  property  It- 
self; wherein  no  recovery  was  sought  for 
hire,  or  for  the  value  of  the  property.  As 
stated  in  the  question,  C^vU  Code  1910,  % 
4015,  provides: 

''No  suit  to  recover  a  debt  due  by  the  dece- 
dent shall  be  commenced  against  the  admin- 
istrator until  the  expiration  of  twelve  months 
I  from  his  qualification,"  etc 
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A  trover  suit  for  the  recoversr  alone  of  the 
property  therein  mentioned  is  not  a  ''suit 
to  recover  a  debt  due  by  the  decedent,"  and 
it  is  only  where  the  snit  is  to  recover  a  debt 
that  the  exemption  applies.  See  Lanfair  v. 
Thompson,  112  Ga.  487  (2),  37  S.  E.  717; 
Bedford  v.  Uoyd,  147  Ga.  146,  03  S.  BL  296. 
We  therefore  answer  the  first  question  in 
the  negative. 

No  answer  is  required  to  the  second  ques- 
tion, as  it  !s  predicated  cipon  the  hypothesis 
that  the  first  question  is  answered  in  the  af- 
firmative. 

All  the  Justices  concur. 


(162  Oa.  6S4) 

BROWN  V.  DETTMERING  et  al.    (No.  2687.) 

(Supreme  Ck>urt  of  Georgia.    Feb.  15,  1922.) 

(SyUahu$  ly  the  Court.) 
iDjunctton   ^=»  1 47— Refusal   of   Inlunetloii 


Goaflictino  evidence  not  error. 
The  exception  is  to  a  Judgment  refusing  an 
interlocutory   injunctioD.    The    evidence    being 
conflicting,  the  court  did  not  err  in  refusing  the 
injunction. 

Error  from  Superior  Court,  Fayette  Coun- 
ty;  W.  Bi  H.  Searcy,  Jr.,  Judge. 

Action  between  G.  C.  Brown  and  O.  L. 
Dettmering  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

W.  B.  Hollingsworth,  of  Fayetteville,  fOr 
plaintiff  tn  error. 

CSulpepper  ft  Murphy,  of  Fayetteville^  for 
defendants  in  error. 

GILBERT,  J.    Judgment  affirmed. 
All  the  Justices  concur. 


(1^  Ga.  575) 

GLENN  V.  CITY  OF  ATLANTA. 

EMPIRE  COTTON  OIL  CO.  et  al.  v.  CITY  OF 

ATLANTA. 

(Nos.  2689,  2698.) 

(Supreme  Court  of  Georgia.   Feb.  21,  1922.) 

(8yUdbu9  by  the  Court.) 

Cases  ooBtrolled  by  deolslon  Id  another  case. 

The  controlling  questions  in  both  of  these 
cases  were  passed  upon  in  the  case  of  Coca- 
Cola  Co.  V.  City  of  Atlanta,  110  S.  E.  730;  de- 
cided by  this  court  January  28,  1922,  and  there 
decided  adversely  to  the  contentions  of  the 
plaintiifs  in  error  in  the  Instant  cases. 


.  SHIVERS  189 

8.B.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Actions  between  T.  K.  Glenn  and  the  City 
of  Atlanta  and  between  the  Empire  Cotton 
Oil  Company  and  others  and  the  City  of  At- 
lanta. Judgments  for  the  City,  and  the  oth- 
er parties  bring  error.    Affirmed. 

Candler,  Thomson  A  Hirsch,  Anderson, 
Rountree  A  Crenshaw,  Spalding,  MacDou- 
gald  A  Sibley,  and  Chas.  T.  A  Jno.  Ll  Hop- 
kins, all  of  Atlanta,  for  plaintiffs  in  error. 

J.  li.  Mayson  and  J.  M.  Wood,  both  of 
Atlanta,  for  defendant  in  error. 

BECK,  P.  J.    Judgments  affirmed. 
All  the  Justices  concur. 


(152  Ga.  798) 
ROLES  et  al.  V.  SHIVERS.    (No.  2703.) 

(Supreme  Court  of  Georgia.    Feb.  18,  1022.) 

(ByUahus  by  the  Court,) 

I .  Vendor  and  pnrohaser  «sd23 1  ( 1  i  )-«Older 
deed  held  to  prevail  when  neither  reoorded 
within  12  months. 

Before  the  passage  of  the  registration  act 
of  1889  (Ciy.  Code  1910,  f  8320),  where  there 
was  a  contest  between  two  deeds,  whereby  one 
person  conveyed  the  same  land  to  two  different 
persons,  and  neither  deed  was  recorded  within 
12  months  from*  the  date  of  its  execution,  the 
older  deed  would  prevail.  Dayis  y.  Harden, 
143  Ga.  98  (6),  100,  84  S.  B.  426,  and  authori- 
ties cited. 

(a)  The  plaintiff  in  this  case  relies  upon  a 
deed  junior  as  to  date  of  execution  but  senior 
as  to  date  of  record;  plaintifiTs  deed  being  dat- 
ed January  17,  1877,  and  recorded  Noyember 
9,  1881;  the  defendant's  deed  being  dated  Jan- 
nary  10,  1870,  and  recorded  March  81,  1915. 

Z  Verdict  properly  directed. 

Applying  the  principle  aboye  announced, 
which  is  controlling,  in  the  case,  the  court  did 
not  err  in  directing  a  yerdict  for  the  defendant. 

• 

Error  from  Superior  Court,  Webster  0)nn- 
ty;  Z.  A.  littlejohn,  Judge. 

Action  by  Mrs.  S.  I.  Roles  and  others 
against  Mark  Shiyers.  Judgment  for  de- 
fendant, and  plaintiifa  bring  error.  Af- 
firmed. 

J.  F.  Souter,  of  Preston,  and  Teomans  A 
Wilkinson,  of  Dawson,  for  plaintiffs  in  er- 
ror. 

M<  C.  Edwards,  of  Dawson,  for  defendant 
in  error. 

GILBERT,  J.    Judgment  affirmed. 
All  the  Justices  eoncar. 
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(153  Ga.  32) 

WRIGHT  V.  MARTIN.     (No.  2690.) 
(Supreme  Ck>art  of  Georgia.     Feb.  22,  1922.) 

(8yUahu9  by  the  Court.) 

Habeas  corpus  ^s»li2— Judgmsnt  may  bo  sot 
aside  on  showing  of  fraud;   ovidonco  hold  to. 
show  fraud  Justifying  sotting  asldo  of  Judg- 
ment. 
Where  a  motion  was  made  to  set  aside  the 
judgment  of  the  city  court  of  Floyd  county  in 
a  habeas  corpus  proceeding  awarding  a  minor 
child  to  the  father,  on  the  ground  that  the 
judgment  was  obtained  by  fraud  practiced  on 
the  movant  and  her  counsel  by  the  respondent 
and  his  counsel,  and  the  evidence  on  the  hear- 
ing of  the  motion  to  set  aside,  through  conflict- 
ing,   supported  the   allegations   of   fraud,   the 
court  did  not  err,  under  the  pleadings  and  evi- 
dence in  the  case,  in  overruling  a  motion  to 
dismiss  the  motion  to  set  aside  the  judgment, 
and  in  ordering  that  the  motion  to  set  aside 
the  judgment  be  sustained. 

Error  Xrom  CUty  Gourt,  Floyd  (3ounty;  W. 
J.  Nunnally,  Judge. 

Habeas  corpuB  by  A.  R.  Wright  against  N. 
J.  Martin.  A  judgment  for  plaintiff  was 
vacated  and  set  aside,  and  he  brings  error. 
Allirmed. 

On  February  7, 1821,  A.  R.  Wright  filed  his 
petition  for  habeas  corpus  against  Mrs.  Net- 
tie J.  Martin  (his  former  wife  who  had  been 
•divorced),  seeking  to  recover  the  custody  of 
their  minor  child,  Elisabeth  Wright  On 
February  19, 1921,  the  defendant  filed  her  an- 
swer to  the  petition  for  habeas  corpus,  claim- 
ing the  legal  right  to  retain  the  custody  of 
the  child.  The  hearing  of  the  case  was  con- 
tinued until  Monday  March  7,  1921,  which 
<late  was  agreed  upon  to  hear  the  same.  At 
that  time,  neither  the  defendant  nor  the  child 
appearing,  the  court  entered  a  judgment 
awarding  the  custody  of  the  child  to  the 
plaintiff.  A  few  days  thereafter  the  defend- 
ant, Mrs.  Nettie  .J.  Martin,  who  had  married 
again,  filed  a  motion  to  set  aside  the  judg- 
ment in  the  habeas  corpus  case,  and  alleged 
in  substance  the  following:  The  case  was  set 
•down  for  hearing  February  21,  1921,  and  by 
mutual  consent,  but  without  any  order  of 
court,  the  case  was  continued  from  time  to 
time  until  by  agreement  of  the  parties  it 
was  set  for  hearing  March  7,  1921.  On  the 
morning  of  February  6  defendant's  attorney 
at  law  called  her  at  her  home  and  reminded 
her  that  the  case  was  set  for  trial  on  March 
7,  and  requested  her  and  husband  to. come 
to  his  office  in  order  to  confer  about  the  case, 
the  summoning  of  witnesses,  etc.  Movant 
informed  her  attorney  that  her  child  "was 
ill,  that  on  the  day  before  it  had  104  de- 
crees of  fever,  and  then  had  102  degrees  of 
fever,  and  that  she  could  not  leave  said  child 
to  attend  said  court,  as  she  was  the  only  one 
to  nurse  it."    Her  husband  went  to  her  at- 


torney's office  about  4  o'clock  p.  m.  on  March 

6,  and  also  called  on  movant's  physician,  who 
advised  that  the  child  could  not  leave  its 
home  on  March  7,  on  account  of  its  illness. 
The  physician  gave  a  certificate  to  that  ef- 
fect Movant's  attorney  informed  the  attor- 
ney for  the  respondent  of  the  illness  of  the 
child;  and  respondent's  attorney  then  stated 
there  could  be  no  trial  of  the  case  on  March 

7,  as  the  child  would  have  to  be  produced  In 
court  and  suggested  that  the  case  be  con- 
tinued until  Saturday  following,  and  so  that 
date  was  agreed  upon,  and  movant  was  so 
informed  on  March  6;  respondent's  attorney 
stating  at  the  time  that  he  would  call  his 
client  and  inform  him  of  the  situation.    It 
was  agreed  that  an  aunt  of  the  respondent 
should  visit  the  child  in  order  to  consider 
its  condition.    It  is  alleged  that  movant  and 
her  attorney  in  good  faith  acted  on  the  agree- 
ment that  the  case  should  be  continued  until 
the  Saturday  following,  owing  to  the  fact 
that  neither  she  nor  the  child  could  attend 
the  hearing  on  the  7th,  for  the  reasons  stated 
above,   all  of  which  facts  were  known  to 
respondent's  attorney,  who  for  those  reasons 
consented*  to  the  continuance.     Movant  had 
ffied  her  answer  to  the  petition,  and  notified 
respondent's  attorney  that  it  was  so  filed. 
The  answer  set  up  a  complete  defense  in  the 
case,  which  movant  stood  ready  to  prove; 
and  she  now  refers  to  that  defense  so  filed. 
Relying  on  the  agreement  that  the  case  would 
be  continued  on  March  7,  neither  movant  nor 
her  attorney  appeared  on  March  7;  and  the 
respondent  did  appear,  and  took  undue  and 
unfair  advantage  of  the  situation,  and  ap- 
peared with  his  attorney  on  March  7  wltb 
the  petition  in  the  case,  but  left  the  answer 
referred  to  above  in  the.  clerk's  office,  statins 
that  he  did  not  want  it  and  knowing  that 
movant  was   relying  upon   the   agreement, 
which  she  alleges  was  unfair  and  fraudulent, 
and  deprived  her  of  her  legal  rights.    Mov- 
ant alleges  that  she  has  a  complete  defoise 
to  the  case,  and  that  no  reason  existed,  had 
the  facts  aU  been  heard,  in  law  or  otherwise, 
for  taking  the  child  from  her ;  and  she  prays 
that   the  judgment  awarding  the  child   to 
plaintiff  be  set  aside,  and  that  she  may  have 
a  hearing  upon  the  merits  of  the  case. 

The  respondent  moved  to  dismiss  the  mo- 
tion to  set  aside  the  judgment  in  the  habeas 
corpus  case  upon  two  grqunds:    First   t>e- 
cause  the  motion  to  set  aside  does  not  lie  to 
a  judgment  in  a  habeas  corpus  case,  the  same 
not  being  a  proceeding  in  court  but  one  be- 
fore the  judge,  and  the  signing  of  the  judg- 
ment in  a  habeas  corpus  case  ends  the  mat- 
ter except  by  bill  of  exceptions;    that  tlie 
court  had  no  jurisdiction  to  hear  the  motion 
and  to  determine  the  same;    that  movant's 
remedy,  if  any,  was  by  bill  of  exceptiona  to 
correct  any  errors  of  law  committed.    Sec- 
ond, that  if  the  court  had  jurisdiction    to 
determine  the  motion,  the  same  is  insuffldeiit 
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}n  law,  and  sets  forth  no  reason  for  setting 
aside  the  Judgment  complained  of.  The  court 
OTermled  the  motion  to  dismiss  the  motion; 
and,  after  evidence  was  heard  on  the  part 
of  the  movant,  sustaining  the  allegations  in 
the  petition  to  set  aside  the  judgment  in  the 
habeas  corpus  proceeding,  and  after  hearing 
evidence  from  the  respondent,  who  denied 
the  allegations  as  to  the  agreement  to  con- 
tinue the  case  on  the  7th,  the  court  sustained 
the  motion,  and  ordered  that  the  Judgment 
rendered  on  March  7,  1921,  be  vacated  and 
set  aside.  To  this  judgment  the  respondent 
excepted. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
error. 

tu  A.  Dean  and  F.  W.  Gopeland,  both  of 
Rome,  for  defendant  in  error. 

HHjL^  J.  (after  stating  the  facts  as  above). 
This  case  does  not  fall  within  that  class  in 
which  it  has  been  held  that  a  motion  to  set 
aside  a  judgment  must  be  based  on  some 
defect  which  appears  on  the  face  of  the  rec- 
ord (see  Regopoulas  v.  State,  116  6a.  686,  42 
S.  E.  1014),  but  it  falls  within  the  class  of 
decisions  to  the  effect  that  the  judgment  of  a 
court  of  competent  jurisdiction  may  be  set 
aside  by  the  court  which  rendered  it  for 
fraud  practiced  on  the  defendant  and  the 
court.  Under  the  act  establishing  the  city 
court  of  Floyd  county,  that  court  has  au- 
thority to  gra^t  new  trials  in  all  cases,  both 
dTU  and  criminal,  tried  therein,  under  the 
same  rules  and  regulations  which  govern  mo- 
tions for  new  trial  in  the  superior  courts, 
BO  far  as  applicable.  Acts  1882-83,  p.  535, 
I  19.  In  Ford  ▼.  Clark,  129  Ga.  292,  58  S. 
E.  818,  It  was  held: 

"A  judgment  founded  on  a  verdict  obtained 
by  fraud  practiced  on  the  defendant  and  the 
court  may  be  set  aside,  and  the  original  case 
reinstated,  in  a  court  of  law,  with  proper  plead- 
ings, and  with  all  the  parties  at  interest  as 
parties  to  the  motion;  the  motion  being  made 
at  the  term  of  the  court  at  which  the  verdict 
and  judgment  were  entered,  and  the  movant 
showing  that  he  was  not  in  laches,  had  a  mer- 
itorious defease,  and  announcing  ready  for  an 
instant   trial" 

And  see  Moore  v.  Moore,  139  Ga.  687,  77 
S.  B.  820;  Albright  v.  American  Central  Ins. 
Co.,  147  Ga.  492  (1),  94  S.  E.  561 ;  Seagraves 
V.  Powell  Co.,  143  Ga.  572  (3),  85  S.  E.  760. 
(^yll  CJode  1910,  I  5057,  provides  that  a  mo- 


tion in  arrest  or  judgment  must  be  made 
during  the  term  at  which  such  Judgment  was 
obtained,  while  a  motion  to  set  it  aside  may 
be  made  at  any  time  within  the  statute  of 
limitations.  The  case  of  Exchange  Bank  of 
Macon  v.  Elkan,  72  Ga.  197,  is  cited  l^y  the 
plaintiff  in  error  as  being  controlling  here; 
but  the  facts  of  that  case  are  distinguishable 
from  the  facts  of  the  case  at  bar.  In  that 
case  no  answer  had  been  filed,  and  no  name 
of  counsel  for  the  defense  had  been  marked 
on  the  docket;  and,  while  in  that  case  it 
appeared  that  an  "understanding"  was  had 
between  counsel  that  the  case  should  not  be 
heard  until  they  had  been  advised,  which 
agreement  was  not  in  writing,  and  although 
the  court  held  in  that  case  that  no  agreement 
of  counsel  is  binding  unless  in  writing,  yet 
the  judgment  of  the  lower  court,  which  or- 
dered that  the  judgment  in  that  case  be 
opened,  and  that  the  defendant  be  allowed  to 
plead,  was  affirmed.  In  the  present  case  an 
answer  had  been  filed,  setting  up  what  the 
defendant  claimed  was  a  perfect  defense,  and 
alleging  that,  on  the  day  the  plaintiff  took 
judgment  in  the  absence  of  the  defendant, 
her  child,  and  her  counsel,  who  had  absented 
himself  on  account  of  the  agreement  with 
counsel  for  the  plaintiff  to  continue  the  case, 
the  answer  was  not  read  by  the  plaintiff  on 
the  trial  of  the  case.  Indeed,  according  to 
the  affidavit  of  the  clerk  of  the  court,  the 
plaintiff's  counsel,  while  securing  the  papers 
from  the  clerk's  office  for  trial,  stated  to 
the  clerk  that  he  did  not  need  the  answer, 
and,  so  far  as  the  record  discloses,  the  court 
was  not  advised  of  the  fact  that  an  answer 
had  been  filed,  or  what  the  contents  of  the 
answer  were,  or  that  an  agreement  had  be^i 
entered  into  between  counsel  touching  the 
continuance  of  the  case.  We  are  of  the  opin- 
ion that  the  allegations  of  the  petition  in  the 
present  case,  and  the  proof  in  support  thereof, 
although  conflicting  on  the  question  of  fraud, 
fall  within  the  rule  laid  down  in  the  Ford 
Case,  supra,  and,  consequently,  that  the  court 
did  not  err  in  overruling  the  motion  to  dis- 
miss the  motion  to  set  aside  the  judgment  in 
the  habeas  corpus  case,  and  in  ordering  that 
the  motion  to  set  aside  the  judgment  be  sus- 
tained. 

The  contention  that  a  motion  to  set  aside 
a  judgment  in  a  habeas  corpus  proceeding 
will  not  lie  is  without  merit 

Judgment  aflOirmed. 

All  the  Justices  concur. 


192 


til  SOUTHEASTERN  REPORTER 


(Qa. 


(15S  Ga.  751) 

JACKSON  V.  GRANT  et  al.     (No.  2511,) 
(Supreme  Court  of  Georgia.    Feb.  18,  1922.) 

(SyUabua  hy  the  Oowt,) 

1.  Judgment  <&=»l43(l7)<~Negotiatlons  for  sat- 
tloment  held  not  to  exeuse  default  or  failure 
to  move  to  open  It  before  Judgment. 

The  cTidence  offered  by  the  defendants  to 
sapport  their  application  to  set  aside  the  judg- 
ment rendered  in  a  case  in  default,  and  to  open 
the  default,  did  not  sufficiently  show  that  the 
failure  of  the  defendants  to  file  their  defense 
or  to  move  to  open  the  default  before  judg- 
ment, was  excusable  in  law;  and  the  court  err- 
ed in  setting  aside  the  judgment  and  opening 
the  default. 

2.  New  trial  ^e=>2I— Abeeneo  of  evIdeno«  not 
ground  when  unoontroverted  aileaatlons  Jus- 
tilled  Judgment. 

The  uncontroYerted  allegations  in  the  pe- 
tition required  the  judgment  and  decree  in 
favor  of  the  plaintiff;  and  the  fact  that  no 
evidence  was  offered  did  not  authorize  the 
granting  of  a  new  trial,  there  being  no  verdict 
and  judgment  for  the  damages  claimed  in  the 
petition,  which  might  have  required  proof  by 
competent  evidence  before  the  plaintiff  would 
have  been  entitled  to  a  verdict  therefor. 

Error  from  Superior  Oourt,  £>iltQD  Coun- 
ty; W.  D.  EUis,  Judge. 

Action  by  E.  M.  Jackson  against  R  M. 
Grant  and  others.  A  verdict  and  judgment 
for  plaintiff  was  set  aside,  and  defendants' 
default  opened,  and  plaintiff  brings  error. 
Reversed. 

MaUet  &  Bell,  of  Atlanta,  for  plaintifl  In 
error. 

Robt.  0.  &  Philip  H.  Alston,  of  Atlanta,  for 
defendants  in  error. 

FISH,  0.  J.  To  the  September  term,  1920, 
an  equitable  petition  was  filed  in  the  superior 
court  of  B\ilton  county,  wherein  Eula  Mad- 
dox  Jackson  was  the  plaintiff,  and  Bryan  M. 
Grant  and  Albert  S.  Adams  and  the  Walrav- 
en  Company  were  named  defendants.  Each 
of  the  defendants  was  duly  served  with  pro- 
cess, and  with  an  order  of  the  court  to  show 
cause  why  the  relief  prayed  for  in  the  petition 
should  not  be  granted.  The  defendants  fail- 
ed to  file  any  appearance  and  failed  to  plead 
to  the  merits  of  the  petition  at  the  term  to 
which  the  petition  was  returnable;  and 
thereafter,  to  wit,  on  the  25th  day  of  Sex>- 
tember,  1920,  at  the  oall  of  the  appearance 
docket  of  the  said  court  the  entry  ''in  de- 
fault" was  marked  upon  the  docket  by  the 
judge.  Thereafter,  to  wit,  on  the  6th  day  of 
December,  1920,  the  same  being  the  trial 
term  of  Pulton  superior  court,  and  the  case 
being  in  default,  a  verdict  was  rendered  and 
a  decree  was  taken  pursuant  thereto,  grant- 
ing to  petitioner  the  relief  prayed  for  in  her 
petition.    On  the  22d  day  of  December,  1920, 


the  defendants  filed  a  motion  for  a  new  trial* 
a  motion  in  arrest  of  Judgment,  and  a  motion 
to  open  the  default  and  set  aside  the  yerdlct 
and  judgment  All  of  these  motions  were 
returnable  on  the  first  Monday  in  January, 
1921.  These  three  motions  came  on  to  be 
heard ;  and  the  Judge,  on  the  5th  day  of  Jan- 
uary, 1921,  after  argument  and  over  objec- 
tion of  plaintiiTs  counsel,  granted  the  motion 
for  a  new  triaL  To  this  ruling  and  order 
granting  a  new  trial  the  plaintiff  excepted. 
The  court  also  granted  the  motion  to  open 
the  default  and  set  aside  the  verdict  and 
judgment,  and  permitted  the  defendants  to 
plead,  demur  and  answer ;  and  to  the  order 
of  the  court,  sustaining  this  motion  and  per- 
mitting defendants  to  plead,  the  plaintiff  ex- 
cepted. 

[1]  1.  There  was  not  such  a. showing  made 
by  the  defendants  in  this  case,  upon  the  mo- 
tion to  set  aside  the  verdict  and  judgment 
and  to  open  the  default,  as  authorized  the 
judge  to  grant  the  application.  As  showing 
due  diligence  on  the  part  of  the  defendants 
and  as  an  excuse  for  their  failure  to  plead 
in  time,  the  defendants  show  that  negotia- 
tions were  opened  with  the  plaintiff  through 
her  attorneys  of  record,  looking  to  a  settle- 
ment and  adjustment  of  the  case ;  but,  after 
considering  all  the  evidence  as  to  the  pending 
negotiations  upon  this  subject,  this  court  fkils 
to  find  any  definite  statement  of  anything 
done  or  said  by  plaintiff  that  would  cause  or 
induce  the  defendants  to  neglect  the  filing  of 
their  plea  and  answer  in  time.  Conceding 
that,  in  the  motion  made  to  set  aside  the  ver- 
dict and  judgment  and  to  open  the  default, 
the  defendants  show  that  they  had  a  merito- 
rious defense  to  the  action,  nevertheless 
they  do  not  show  that  their  failure  to  file 
an  answer  embodying  this  defense  was  excus- 
able. The  entire  showing  upon  the  subject 
of  their  failure  to  file  a  plea  or  answer  is,  in 
substance,  as  follows:  When  the  petition  was 
served  upon  the  Walraven  Company,  its  pres- 
ident, one  of  the  defendants,  was  notified, 
and  he  advised  the  company  that  he  would 
look  after  the  defense;  and  he  did  have  a 
conference  with  another  one  of  the  individ- 
uals named  as  a  defendant,  and  the  latter 
said  that  he  would  consult  vrith  counsel. 
This  was  done,  and  counsel  referred  to  a  cer- 
tain defect  in  the  process,  and  advised  that 
the  suit  could  be  won,  but  suggested  a  con- 
ference between  the  defendants  and  plain- 
tiff's attorneys.  Considerable  time  was  re- 
quired before  the  four  parties  could  meet  in 
conference,  although  a  prompt  effort  was 
made  by  one  of  the  defendants  In  behalf  ot 
all  of  the  defendants  for  that  purposeL 
Finally,  some  weeks  after  the  service  of  the 
suit,  a  conference  was  had  between  the  at- 
torneys of  the  plaintiff,  and  the  two  individ- 
uals named  as  defendants;  and  the  defend- 
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ants  stated,  in  the  course  of  this  interview, 
that  they  did  not  care  to  be  involved  in  a 
lawsuit,  and  plaintiff's  attorneys  said  that 
they  did  not  wish  to  have  the  case  go  to 
triaL  Thereupon  propositions  were  made, 
and  the  defendant  having  these  matters  in 
charge  says:  "It  was  understood  that  said 
litigation  would  remain  in  abeyance  pending 
negotiations/'  On  November  4th,  a  letter 
was  received  by  the  defendants  from  the  at^ 
tomeys  for  the  plaintiff,  in  which  these  at- 
torneys stated  that  a  representative  of  the 
plaintiff  had  written  than  stating  that  the 
plaintiff  rejected  the  two  propositions  sub- 
mitted by  the  defendants,  but  that  he  was 
"willing,  as  a  final  proposition,"  to  settle,  by 
voiding  the  lease  at  the  expiration  of  the 
first  five-year  period  and  dropping  any  claims 
for  damages  or  accounting,  and  requesting  a 
reply  at  the  defendants'  earliest  convenience 
as  to  whether  they  would  consider  this  prop- 
osition. Some  days  after  the  receipt  of  this 
letter  one  of  the  defendants  conducting  the 
negotiations  met  one  of  the  plaintiff's  counsel, 
discussed  the  letter  with  him,  and  explained 
to  him  that  the  piaintlfTs  counterpropositlon 
was  not  acceptable;  and  the  attorney  there- 
upon asked  the  defendant  to  write  him  to 
that  effect.  According  to  this  defendant's 
recollection,  he  stated  that  his  reply  would  be 
transmitted  *'wlth  a  view  to  further  negotia- 
tlons."  This  letter  was  written  on  Novem- 
ber 17th,  as  follows : 

''Gentlemen:  Beplying  to  your  letter  of  No- 
vember 4th,  in  regard  to  the  matter  of  Mrs. 
Biiila  M.  Jackson  v.  The  Walraven  Go.  et  al., 
we  are  instructed  by  the  parties  at  interest  to 
advise  yon  as  follows:  lliey  deny  any  claims 
for  damages  or  accounting  of  any  sort  as  being 
due  Mrs.  Eula  M.  Jackson.  They  state  that 
the  proposition  as  made  to  you  was  an  ex- 
tremely liberal  one,  and  is  the  only  proposi- 
tion that  £hey  have  to  make.  They  decline  to 
agree  to  any  voiding  of  the  lease  at  the  ex- 
piration of  the  first  5-year  period,  or  to  re- 
Irnqnish  the  option  for  an  additional  five  years 
wlilch  they  hold  under  same.  Yours  very  tru- 
ly."    [Signed  by  the  defendants.] 

Above  we  have  announced  our  opinion  that 
tliere  was  nothing  in  these  negotiations  to  in- 
duce or  authorize  the  defendants  to  believe 
tti&t  there  would  be  any  postponement  of  the 
trial  or  the  taking  of  a  verdict  and  Judgment 
In  case  of  a  failure  to  file  their  plea  and  an- 
swer; and  consequently  the  Judge  hearing 
this  motion  was  not  authorized  to  adjudge 
that  the  failure  to  file  the  answer  in  time 
and  as  the  law  requires  was  excusable. 
Questions  like  this  have  been  discussed  and 
ruled  upon  In  numerous  cases,  but  it  is  not 
necessary  to  make  lengthy  quotations  there- 
from- Some  of  the  cases  are  here  cited. 
Moore  v.  Kelly  &  Jones  Co.,  109  Ga.  798,  35 
S.  £.  168;  Kellam  v.  Todd,  114  Oa.  981,  41 
8.  E.  39 ;  Murray  v.  WiUoughby,  133  Ga.  614, 
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66  S.  E.  267;  Tennessee  Oil  G6.  r.  American 
Art  Works,  10  Ga.  App.  45,  72  S.  B.  517. 

[2]  2.  The  ruling  made  in  the  second  head- 
note  requires  no  elaboration,  in  view  of  the 
explicit  rulings  made  in  other  cases  hereto- 
fore decided  by  this  court  Langston  v.  Lang* 
ston,  141  Ga.  675,  82  S.  B.  36 ;  Hlggs  v.  Higgs, 
144  Ga.  20,  85  S.  B.  1041 ;  Mitchell  v.  Allen, 
no  Ga.  282,  34  S.  E.  851.  Other  cases  ma^- 
-ing  pertinent  rulings  are  referred  to  in  the 
cases  here  cited. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(152  Ga.  821) 
KIGHT  V.   KIGHT.      (No.   2512.) 

(Supreme  Court  of  Georgia.     Feb.  21,  1922.) 

(Syltabus  hv  the  Court.) 


Divorce  ^=3^116— Letter  from  defendant,  ar- 
ranging meeting  with  woman,  held  admissible 
In  connection  with  other  evidence  of  cruelty. 
Mrs.  Olympia  Kight  brought  suit  for  di- 
vorce and  alimony  against  her  husband,  B.  T. 
Kight,  on  the  ground  of  cruel  treatment,  such 
cruel  treatment  consisting  of  abusive  lan- 
guage and  conduct  toward  petitioner  in  connec- 
tion with  the  charge  made  against  him  of  im- 
proper conduct  with  another  woman,  together 
with  the  charge  that  defendant  did  strike  and 
beat  petitioner.  The  defendant,  denying  cruel 
treatment  on  his  part,  charged  plaintiff  with 
cruelty,  and  that  plaintiff  had  an  ungovernable 
temper  and  was  unreasonably  and  unjustifiably 
jealous  of  all  females  with  whom  the  defend- 
ant had  business  transactions.  The  jury  re- 
turned a  verdict  granting  a  divorce  **between  the 
parties"  and  aUmony  for  the  plaintiff,  and  also 
for  one  of  the  children  which  was  awarded  to 
her.  The  evidence  was  sharply  conflicting. 
The  plaintiff  filed  a  motion  for  new  trial,  which 
was  overruled,  and  she  excepted.  One  ground 
of  the  motion  for  a  new  trial  was  based  on 
the  refusal  of  the  court  to  admit  in  evidence 
a  letter,  admitted  by  the  defendant  to  have 
been  written  by  him,  to  a  woman  seeking  to 
arrange  a  meeting  with  her^— said  letter  being 
in  substance  to  the  effect  that  he  [the  defend- 
ant] had  endeavored  to  find  an  opportunity  to 
have  a  short  talk  with  the  addressee;  that 
this  seemed  impossible;  that  he  was  obliged 
to  see  and  have  a  talk  with  her  before  she 
should  leave;  that  she  must  arrange  an  op- 
portunity for  this;  that  she  might  go  by  train 
to  Adrian  under  the  claim  that  she  was  going  to 
visit  "Hattie,"  but  that  if  she  was  afraid  of 
Hattie  giving  anything  away  she  could  go  to 
Dublin;  that  he  could  pretend  to  have  business 
away  and  go  by  automobile  and  meet  her  at  the 
place  agreed  upon;  that  they  could  come  back 
together ;  that  no  one  would  think  anything 
of  this  as  they  could  claim  that  the  addressee  of 
the  letter  intended  coming  back  on  the  train, 
but  just  happened  up  with  the  writer,  and  came 
along  to  save  railroad  fare  and  in  order  to 
reach  home  earlier.  There  were  other  grounds 
of  the  motion  for  a  new  trial,  but  they  need 
not  be  stated,  inasmuch  as  they  afford  no  reason 
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for  a  reversal  of  the  judgment  refnsing  a  new 
trial.  Held,  that  the  letter  was  admissible  in 
connection  with  other  evidence  of  cruel  treat- 
ment The  court  erred  in  refusing  to  permit  the 
same  to  be  introduced  in  evidence. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Suit  by  Olympla  Kight  against  B.  T.  Klght. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Reversed. 

Robt  L.  Berner,  of  Macon,  for  plaintiff  in 
error. 

J.  S.  Adams  and  R.  C^arl  Camp,  both  of 
Dublin,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  HIKES,  J.,  di»- 
quallfled. 


(152  Oa.  746) 

ROBERTS  V.  JOHNSON  at  al.     (No.  2503.) 
(Supreme  Court  of  Georgia.     Feb.  18,  1922.) 

(Byllabus  fiy  the  Court.) 

1.  Wills  «s»68— Witnesses  «s»l59(8)— Plaln- 
tllPs  testimony  that  he  went  to  deceased's 
home  pursuant  to  oontraet  properly  excluded, 
as  Involving  "transaction  with  decedent"; 
evidence  In  action  for  breach  of  agreement  to 
make  will  held  irrelevant. 

In  an  action  against  the  executor  of  the 
will  of  a  decedent  to  recover  damages  for  a 
breach  of  an  alleged  parol  contract  by  the 
decedent  to  execute  a  will  in  favor  of  the  plain- 
tiff, in  consideration  of  services  to  be  rendered 
by  him,  the  plaintiff  is  not  a  competent  witness 
to  testify  that  he  returned  to  the  home  of  the 
decedent  ''pursuant  to  a  contract"  she  entered 
into  with  him.  Such  testimony  involved  a 
transaction  with  the  decedent  within  the  mean- 
ing of  Civ.  Code  1910,  S  5858. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trans- 
action.] 

2.  Wills  «s»68— In  action  for  breach  of  con- 
tract to  make  will,  evidence  as  to  what  plain- 
tiff oould  have  made  In  similar  lines  of  work 
Irrelevant;  evidence  offered  In  action  for 
breach  of  oontraet  to  make  will  properly  ex- 
cluded as  Irrelevant. 

The  court  did  not  err  in  refusing  to  permit 
a  witness  to  testify  that,  in  his  opinion,  the 
plaintifTs  services  were  worth  so  many  dollars 
per  annum,  because  the  witness  knew  that 
plaintiff  could  have  earned  the  sum  stated  "in 
similar  lines"  of  work,  and  had  declined  of- 
fers of  similar  amounts  during  the  period  in 
question.  The  question  to  be  determined  was. 
What  was  the  value  of  the  particular  service 
rendered  by  plaintiff  to  the  deceased?  The 
evidence  offered  was  not  relevant  upon  this 
question,  nor  did  the  court  err  in  excluding 
other  testimony  complained  of  in  the  motion  for 
new  trial.  All  of  the  evidence  excluded  was 
irrelevant  to  any  issue  in  the  case. 


3.  Wilis  «s»6e— In  action  for  breaeb  ef  con- 
tract to  make  will,  plaintiff  cannot  recover  on 
Implied  contract  to  pay  for  services. 

The  action  being  to  recover  damages  for 
breach  of  an  alleged  express  parol  contract  to 
make  a  will  in  the  plaintiffs  favor,  and  not  for 
compensation  as  upon  an  implied  contract  to 
pay  for  services  rendered,  if  the  refusal  of  the 
decedent  to  comply  with  the  contract  was  jus- 
tified by  the  plaintiff's  previous  breach  of  the 
contract,  he  was  not  entitled  to  recover  any 
amount  as  compensation  for  services  rendered. 

4.  No  error  committed,  and  evidence  suffldent. 

There  was  no  error  harmful  to  the  plain- 
tiff from  the  charge  complained  of,  nor  did  the 
court  err  in  refusing  the  requests  to  charge, 
set  forth  in  the  motion  for  new  trial.  There 
was  evidence  to  authorize  the  verdict. 

Error  from  Superior  Court,  Emanuel 
County;  R.  N.  Hardeman,  Judge. 

Action  by  A.  J.  Roberts  against  Mrs.  Sarah 
Spence,  in  which  J.  A.  Johnson,  executor, 
was  made  a  party  defendant  Judgment  for 
defendants  and  plaintiff  brings  error.  Af- 
firmed. 

A.  S.  Bradley,  of  Swainsboro,  for  plalntliT 
in  error. 

J.  Alex  Smith  &  Son,  of  Swainsboro,  for  de- 
fendants in  error. 

FISH,  C.  J.    A.  J.  Roberts  sued  Mrs.  Sarali 
Spence,  alleging  that  about  the  year  1909 
the   defendant   made   a    contract   with   the 
plaintiff,  by  the  terms  of  which  he  was  to 
live  with  defendant,  take  charge  of  all  her 
interests,  and  care  for  her  during  the  bal- 
ance of  her  life,  in  consideration  of  which  de- 
fendant agreed  to  make  a  will  giving  all  her 
property  to  plaintiff.     The  petition  alleges 
plaintiff  complied  fully  with  his  part  of  the 
contract;    that  defendant  did  make  a  will 
giving  to  plaintiff  her  property,  but  after- 
wards revoked  it  by  executing  another  will 
in  which  the  property  was  given  to  other 
persons.    Pending  the  acticm  Mrs.  Spence  died, 
and  the  executor  named  in  the  last  will  was 
made  party  defendant    The  executor  in  his 
answer  denied  the  execution  of  the  contract, 
and  the  performance  of  services  as  alleged 
by  the  plaintiff,  and  averred  that  plaintiff 
had  breached  the  contract  himself,  if  any 
contract  was  ever  made,  by  failing  to  take 
proper  care  of  the  testatrix,  and  that  the 
plaintilTs  conduct  was  such  as  to  justify  the 
testatrix   in   refusing   to  comply   with    tbe 
agreement,  if  it  were  made.    On  the  trial  a 
number  of  witnesses  testified  for  each  side. 
There  was  a  verdict  for  the  defendant    The 
plaintiffs  motion   for  new  trial  was  over- 
ruled, and  he  excepted. 

[1]  1.  The  plaintiff  offered  to  tesUfy  that 
he  went  to  live  with  his  aunt,  the  testatrix, 
when  a  boy,  some  25  years  before  the  trial; 
that  he  lived  there  continuously  after  the 
death  of  her  husband  until  the  year  1907, 
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when  be  left  and  followed  other  pursuits; 
that  at  the  first  of  the  year  1909  he  returned 
to  the  home  of  the  testatrix,  and  lived  there 
continuously  untU  the  fall  of  the  year  1917 ; 
that  when  he  returned  to  the  home  of  the 
testatrix  in  the  year  1909  he  returned  there 
"pursuant  to  a  contract"  entered  into  with 
her.  The  court  refused  to  admit  this  testi- 
mony, upon  the  ground  that  the  witness  was 
incompetent  to  testify  to  any  transaction 
with  the  testatrix,  she  being  dead,  and  her 
legal  representatiye  being  a  party  to  the  case. 
The  court  was  (dearly  right  in  this  ruling. 
Manifestly  the  plaintiff  could  not  testify 
that  he  returned  to  his  aunt's  home  in  1909, 
"pursuant  to  a  contract"  entered  into  with 
her.  This  would  be  equivalent  to  permitting 
him  to  testify  that  he  had  a  contract  with 
the  deceased,  and  would  violate  both  the 
letter  and  spirit  of  the  rule.  Civil  Code 
1910,  f  5858w  The  other  portion  of  the  evi- 
dence objected  to  was  clearly  irrelevant  and 
did  not  illustrate  any  issue  in  the  case,  and 
was  properly  excluded  for  that  reason. 

[2]  2.  It  is  also  complained  that  the  court 
refused  to  permit  a  witness  for  plaintiff  to 
testify  that,  in  his  opinion,  the  value  of  the 
services  of  the  plaintiff  under  the  contract 
which  he  claims  to  have  entered  into  with  his 
deceased  aunt  was  from  |800  to  $1,000  per 
annum,  because  the  witness  knew  that  the 
plaintiff  could  have  earned  that  much  money 
"in  similar  lines"  of  work,  and  had  declined 
offers  of  such  amounts  during  the  period  In 
question.    While  it  is  competent  for  a  wit- 
ness to  give  his  opinion  as  to  the  value  of 
service  of  the  nature  claimed  to  have  been 
performed  by  the  plaintiff,  and  to  give  his 
reasons  for  such  opinion,  it  was  not  permis- 
Bible  for  this  witness  to  state  that  the  plain- 
tiff could  have  earned  a  certain  sum  of  mon- 
ey in  similar  lines  of  work  elsewhere,  and 
that    he    had    declined    offers    of    similar 
amounts  during  the  period  in  question.    The 
point  at  issue  was,  What  were  the  particu- 
lar services  rendered  by  the  plaintiff  to  his 
aunt  worth  during  the  period  in  which  he 
^i<iiiii«i  the  services  were  rendered?     What 
lie  could  have  earned  in   similar  lines  of 
iPTork  elsewhere,  and  the  fact  that  he  had  de- 
clined offers  of  similar  amounts  from  other 
people,  did  not  illustrate  the  value  of  the 
particular  service  rendered  by  him  to  his 
aunt. 

It  also  complained  that  the  court  refused 
to  permit  another  witness  for  the  plaintiff 
to  testify  that  Mrs.  Spence  had  sold,  in  the 
fall  of  1917,  a  tract  of  land  for  $400  which 
actually  worth  $3,000.  This  evidence 
entirely  irrelevant,  and  threw  no  possible 
lUstit  on  the  question  whether  such  a  contract 
aa  tlie  plaintiff  claimed  had  been  entered  in- 
to, and,  if  so^  what  damages  he  had  sustained 
by  reason  of  its  breach.  The  same  is  true  of 
tlie  ruling  of  the  court  excluding  a  power  of 
attorney  which  Mrs.  Spence  had  executed  to 
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W.  P.  Ivey  In  1917,  giving  him  full  authority 
to  manage  and  control  her  business  affairs. 
There  was  likewise  no  error  in  excluding  the 
testimony  referred  to  in  the  tenth  ground  of 
the  motion,  that  a  certain  person  had  en- 
deavored to  procure  a  turpentine  lease  from 
Mrs.  Spence,  and  she  refused  to  lease  it  to 
him  because  he  had  previously  taken  up  a 
fi.  fa.  against  her,  and  had  it  levied  on  her 
land. 

[3]  3.  The  charge  complained  of  in  the 
eleventh  ground  of  the  motion  correctly  stat- 
ed the  law  applicable  to  the  case,  and  the  is- 
sues involved,  and  was  no  error  for  any  rea- 
son assigned.  One  of  the  specific  assignments 
of  error  upon  this  extract  from  the  charge, 
which  is  quite  lengthy,  and  need  not  be  set 
out  in  full,  is  that  the  Judge  submitted  to  the 
Jury  the  question  whether  or  not  the  plain- 
tiff had  received  sufficient  compensation  for 
services  actually  rendered  by  him  up  to  the 
time  of  his  discharge.  It  is  insisted  that 
there  is  no  evidence  in  the  record  to  show 
that  the  plaintff  received  any  compensation. 
We  agree  that  the  Judge  ought  not  to  have 
submitted  this  issue  to  the  Jury,  but  not  for 
the  reason  contended  for  by  the  plaintiff  in 
error.  The  contract  set  out  in  the  plaintiff's 
petition,  and  relied  on  by  him,  was  that  he 
would  take  care  of  his  aunt  and  her  property 
during  her  entire  life,  and  that,  If  he  com- 
plied with  this  agreement,  she  would,  at  her 
death  give  to  him  all  of  her  property.  The 
main  and  controlling  question  in  the  case  is 
whether  such  a  contract  had  been  made,  and, 
if  made,  whether  the  testatrix  was  liable  in 
damages  for  its  breach.  The  Judge  submit- 
ted to  the  Jury  clearly  and  distinctly  the 
contentions  of  the  plaintiff,  and  also  the  con- 
tention of  the  defendant  that  the  plaintiffs 
conduct  had  been  such  -as  to  Justify  Mrs. 
Spence  in  refusing  to  carry  out  her  part  of 
the  contract  If  the  plaintiff  violated  his 
contract  at  any  time  before  the  death  of  Mrs. 
Spence,  and  neglected  her  and  her  business 
affairs,  and  mistreated  her,  as  the  Jury  were 
authorized  to  find  from  the  evidence,  he  was 
not  entitied  in  this  action  to  recover  anything 
for  a  breach  of  this  contract  He  sued  ex- 
pressly on  the  contract,  and  not  for  compen- 
sation as  upon  an  implied  contract  to  pay  for 
services  rendered  by  him.  Therefore  his 
right  to  recover  anything  depended  absolute- 
ly upon  his  proving  that  the  contract  alleged 
in  his  petition  was  made,  and  that  Mrs. 
Spence  wrongfully  refused  to  carry  It  out. 
What  has  Just  been  said  makes  it  apparent 
that  the  court  committed  no  error  in  refusing 
the  requests  to  diarge,  set  fortli  in  tlie 
twelfth  and  thirteenth  grounds  of  the  mo- 
tion. 

[4]  4.  The  evidence  fully  authorized  tHe 
verdict,  and  there  was  no  error  in  refusing 
to  grant  a  new  trial. 

Judgment  affirmed. 

All  the  Justices  concur. 
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YOUNG  V.  COVINGTON  CO.  at  al. 
(No.  2530.) 

(Srpreme  Conrt  of  Georgia.    Feb.  20,  1022.) 

(Syttabua  hv  ihe  Oowrt.) 

1.  Suffloiency  of  evidenoe. 

The  finding  of  the  conrt,  to  whom  the  case 
was  submitted  without  the  intervention  of  a 
jury,  upon  the  issue  of  fact  involved,  was  not 
without  evidence  to  support  it. 

2.  Judgment  «s»853(4)~DId  not  booomo  dor- 
mant when  exebutlon  entered  on  the  only 
dooket  kept  by  the  clerk  of  the  superior  court. 

While,  under  the  law  prescribing  what 
is  necessary  to  prevent  the  dormancy  of  judg- 
ments, as  it  existed  at  the  time  the  judgment 
under  consideration  was  rendered,  the  derk  of 
the  superior  court  should  have  kept  both  an 
execution  docket  of  the  superior  court  and  a 
general  execution  docket,  and  should  have  made 
an  entry  of  the  fi.  fa.  upon  the  execution  dock- 
et of  the  superior  court,  nevertheless,  where 
he  kept  but  one  docket,  upon  which  he  made 
entries  of  executions,  that  was,  to  that  extent, 
the  execution  docket  of  the  superior  court,  and 
proper  entries  upon  it  would  prevent  the  dor- 
mancy of  a  judgment  upon  which  the  execution 
thus  entered  was  issued. 

ESrror  from  Superior  Court,  Qiatham 
County;  P.  W.  Meldrim,  Judge. 

Gamiflhment  by  the  Covington  Comi>any 
and  others  against  J.  K.  Toung.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
AfSrmed. 

Travis  &  Travis,  of  Savannah,  for  plain- 
tiff in  error. 

D.  W.  Krauss,  of  Brunswick,  and  D.  S.  At- 
kinson and  Hitch,  Denmark  &  Lovett,  all  of 
Savannah,  for  defendants  in  error. 

FISH,  0.  J.  On  March  14,  1905,  Coving- 
ton  Company  recovered,  in  Camden  superior 
court,  a  judgment  for  $232.88  against  J.  K. 
Toung.  Upon  this  judgment  an  execution 
was  Issued,  at  the  direction  of  the  attorney 
for  the  plaintiff,  for  $532.88,  on  March  8, 
1912,  and  was  entered  upon  the  execution 
docket  On  April  1,  1918,  an  entry  of  nulla 
bona  was  made  upon  the  execution,  and  en- 
try thereof  was  made  upon  the  same  execu- 
tion docket.  In  1920  garnishment  upon  the 
judgment  of  1905  was  issued,  returnable  to 
the  superior  court  of  Chatham  county,  and 
the  garnishees  answered,  showing  indebted- 
ness, but  alleged  that  the  judgment  was  for 
much  less  than  the  amount  claimed  in  the 
garnishment  affidavit,  and  that  the  judgment 
was  dormant  and  unenforceable. 

J.  K,  Young  filed  his  equitable  petition, 
praying  that  he  might  be  allowed  to  inter- 
vene, and  for  injunction  against  the  plaintiff. 
He  also  set  up,  as  did  the  garnishees,  that 
the  judgment  was  for  only  $232.88;  that 
when  the  judgment  was  entered  on  March 


14,  1905,  an  ezecntioa  was  at  once  issued 
and  entered  on  the  general  execution  docket ; 
that  the  execution  issued  in  1912  was  a  mere 
copy  of  the  former,  being  issued  without  any 
proper  order ;  that  the  only  valid  execution 
had  been  issued  in  1905,  and  that  the  judg- 
ment was  therefore  dormant  The  plaintiff 
admitted  that  only  $232.88  was  due  upon  the 
execution,  and  that  the  amount  for  which  It 
was  actually  issued  was  a  mistake.  There 
was  no  controversy  as  to  the  mistake,  and 
as  to  the  actual  amount  being  $232.88. 

The  case  was  submitted  to  the  judge  with- 
out the  intervention  of  a  jury,  and  he  ren- 
dered judgment  for  the  plaintiff  for  the 
amoimt  of  the  judgment  as  correctly  stated. 
The  intervener  excepted,  insisting  that  the 
only  valid  execution  was  the  one  alleged  by 
him  to  have  been  issued  in  1905,  and  that 
the  execution  issued  in  1912  was  not  valid, 
but  that  in  either  case  the  judgment  was  dor- 
mant. 

-  [1]  1.  Under  the  evidence  the  judge  to 
whom  the  case  was  submitted  was  author- 
ized to  find  that  the  only  valid  execution 
which  had  been  issued  upon  the  judgment 
rendered  March  14,  1905,  was  the  execution 
dated  March  8,  1912. 

[21  2.  The  judgment  upon  whi(di  the  exe- 
cution was  based  was  not  dormant  This 
judgment  was  rendered  in  1906,  and  under 
the  law  as  It  stood  then  It  was  necessary 
that  the  entries  of  the  execution  and  the  en- 
tries upon  the  execution  intended  to  pre- 
vent dormancy  should  be  made  upon  the  exe- 
cution docket  of  the  superior  court,  that  be- 
ing the  court  which  rendered  the  judgment, 
and  the  testimony  of  the  clerk  of  the  court 
is  that  the  execution  was  entered  upon  the 
general  execution  docket  If  there  had  been 
an  execution  docket  of  the  superior  court, 
kept  separately,  as  the  law  contemplated,  and 
a  general  execution  docket,  the  entry  upon 
the  general  execution  docket  of  the  fl.  fSa.  and 
the  entries  thereon  would  not  have  been  saf- 
ficient  to  prevent  the  dormancy  of  the  judg- 
ment. But  the  clerk,  while  testifying  that 
these  entries  were  made  upon  the  general 
execution  docket,  also  testified  that  he  kept 
no  other  execution  docket;  his  testimony  np- 
on  this  subject  being  in  the  following  lan- 
guage: 

'The  execution  docket,  on  which  the  exe- 
cution of  March,  1912,  and  entries  of  nulla 
bona  were  recorded,  was  the  only  execution 
docket  kept  for  the  superior  conrt  of  Camden 
county  up  to  8  years  ago,  and  when  the  nulla 
bona  entries  were  made.  There  has  been  no 
other  execution  docket  of  this  court  for  the  paat 
20  years." 

In  1905  the  derk  of  the  superior  court  was 
required  to  keep  an  execution  docket  of  that 
court,  and  also  a  general  executicm  docket; 
but  we  are  of  the  opinion  that,  where  be 
kept  only  one  execution  docket,  making  the 
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entries  appropriate  to  both  the  execution 
docket  of  the  superior  court  and  the  general 
execution  docket,  the  entries  made  upon  the 
docket  which  he  kept,  and  which  would  have 
been  sufficient,  if  made  upon  an  execution 
docket  of  the  superior  court,  separately  and 
properly  kept,  would  hare  the  effect  of  pre- 
venting the  dormancy  of  the  Judgment  upon 
which  the  execution  was  issued. 

Judgment  affirmed. 

All  the  Justices  concur. 


(152  Qa.  670) 

MIXON  V.  SAVANNAH  L  A.  RY. 
(No.  2653.) 

(Supreme  Court  of  Georgia.    Feb.  16,  1922.) 

(SyUalua  hy  the  Oouri,) 

Railroads  ^=>95(l)*8tatutory  duty  applicable 
to  excavation  crossing  highway. 
The  provisions  of  section  2673  of  the  Civil 
Code  of  1910  "apply  to  a  railroad  company 
where  the  public  road  is  crossed  only  by  an 
excavation  made  for  the  purpose  of  laying 
therein,  across  such  pnUic  road»  a  railroad 
tra^  of  the  company,  and  before  tiny  railroad 
track  has  been  laid  and  before  the  work  of  con- 
structing the  railroad  is  completed  across  such 
public  road." 

Certified  question  from  Court  of  Appeals. 

Action  between  J.  K.  Mizon  and  the  Savan- 
nah &  Atlanta  Railway.  Judgment  for  the 
latter,  and  the  former  brought  error  to  the 
Court  of  Appeals,  which  certified  a  question 
to  the  Supreme  Court    Question  answered. 

W.  Jm  Phillips,  W.  T.  Revell,  and  Frank 
Hardeman,  all  of  Louisville,  for  plaintiff  in 
error. 

Hitch  &  Denmark,  of  Savannah,  and  Phil- 
lips &  Abbot,  of  Louisville,  for  defendant  in 
error. 

'HlLLi,  J.  The  Court  of  Appeals  desires  in- 
struction from  the  Supreme  CJourt  on  the 
following  question  involved  in  this  ease: 

''Section  2673,  C»vil  Code  1910,  reads  as  fol- 
lows: 'All  railroad  companies  shall  keep  in  good 
order,  at  their  expense,  the  public  roads  or  pri- 
vate ways  established  pursuant  to  law,  where 
crossed  by  their  several  roads,  and  buHd  suit- 
able bridges  and  make  proper  excavations  or 
embankments,  according  to  the  spirit  of  fiie 
road  laws.'  See  Ga,  Laws  1888,  p.  216;  Cobb's 
XyigemU  955.  Do  the  provisions  of  this  section 
apply  to  a  railroad  company  where  the  public 
road  is  crossed  only  by  an  excavation  made  for 
the  purpose  of  laying  therein,  across  such  pub- 
lie  road,  a  railroad  track  of  the  company,  and 
before  any  railroad  track  has  been  laid,  and  be- 
fore the  work  of  constructing  the  railroad  is 
completed  across  such  public  road?' 


itt 


Wliile  the  question  asked  by  the  Court  of 
Appeals  does  not  expressly  assert  that  the 


excavation  was  made  by  the  railroad  com* 
pany,  or  by  one  as  agent  for  the  company, 
yet  we  are  of  the  opinion  that,  properly  con- 
strued,  the  question  means  that  the  excava- 
tion was  made  by  the  railroad  company  itself, 
or  some  one  authorized  to  do  so  for  it;  and 
the  question  will  be  answered  on  that  assump- 
tion. See,  in  this  connection,  Civil  Ck)de 
1910,  f  4415  (4) ;  Atlanta,  etc.,  R.  Ck>.  v.  Kim- 
berly,  87  Ga.  161,  167  (4),  13  S.  B.  277,  27 
Am.  St  Bep.  231. 

The  section  of  the  Code  under  considera- 
tion was  codified  from  the  act  of  1838  (Acts 
1838,  p.  216).  By  reference  to  that  act  it  will 
be  observed  that  the  caption  is  as  follows : 

"An  act  to  amend  the  road  laws  of  this  state, 
so  far  as  to  cause  to  be  kept  in  good  repair  all 
places  where  any  railroad  which  now  is  or  may 
hereafter  be  chartered,  crosses  or  may  cross, 
any  public  highway  in  this  state." 

The  first  section  of  the  act  provides  that — 

"It  shall  be  the  duty  of  all  railroad  companies, 
which  now  are  or  may  hereafter  be  incorpo- 
rated, *  *  *  to  put  and  keep  in  good  trav- 
eling order  and  repair,  the  public  roads,  at  such 
point  or  points  where  the  same  may  be  crossed 
by  their  respective  railroads,"  etc 

It  seems,  therefore,  both  from  the  caption 
and  the  body  of  the  act,  that  the  purpose  of 
the  legislation  was  "to  put  and  keep  in  good 
traveling  order  and  repair  the  public  roads, 
at  sudi  point  or  points  where  the  same  may 
be  crossed  by  their  respective  railroads." 
Nothing  is  said  in  the  act  or  in  the  caption 
thereof  with  reference  to  the  actual  running 
of  trains  or  laying  of  rails  before  the  public 
roads  should  be  kept  In  good  order. 

In  the  case  of  Cleveland  v.  City  (Council  of 
Augusta,  102  Ga.  233,  29  S.  B.  584,  43  L.  R. 
A.  688,  the  exact  statute  here  under  review 
was  considered  and  commented  on  in  the 
well-considered  opinion  delivered  by  Mr.  Jus- 
tice Little  in  that  case,  though  the  exact 
question  involved  in  that  case  was  different 
from  the  one  under  review.  Among  other  cas- 
es cited  by  the  learned  Justice  in  that  case 
with  approval  was  Boston  &  M.  B.  Co.  v. 
County  Com'rs,  79  Me.  386, 10  Atl.  113,  where 
it  was  stated  that  the  Supreme  Court  of 
Maine,  in  passing  upon  the  constitutionality 
of  a  statute  similar  in  character  to  the  one 
under  review,  said: 

'The  purpose  of  this  statute  was  evidently 
to  promote  the  safety  of  travelers  both  upon 
the  railroad  and  the  county  way,*'  etc 

And  in  the  case  of  Chicago  &  N.  W.  Ry- 
Co.  V.  aty  of  Chicago,  140  lU.  309,  29  N.  B- 
1109,  the  Supreme  Court  of  Illinois  says: 

'*The  requirement  embodied  in  section  8,  that 
railroad  companies  shall  construct  and  maintain 
the  highway  and  street  crossings  and  the  ap- 
proaches thereto  within  their  respective  rignts 
of  way,  is  nothing  more  than  a  police  regula- 
tion.   It  is  proper  that  the  portion  of  the  st^ee^ 
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or  highway  which  la  within  the  limita  of  the 
railroad  right  of  way  should  be  constructed  by 
the  railroad  company,  and  maintained  by  it,  be- 
cause of  the  dangers  attending  the  operation 
0£  its  road.  It  should  control  the  making  and 
repairing  [italics  ours]  of  the  crossings  for  the 
protection  of  those  passing  along  the  street 
and  of  those  riding  on  the  cars." 

In  the  Cleveland  Case,  supra,  it  ia  said 
that— 

"Statutes  requiring  railroad  companies  to 
make  proper  crossings  are  founded  on  the  most 
obvious  principles  of  equity  and  justice.  By 
laying  its  ties  and  rails  and  making  its  grade, 
the  railroad  renders  a  crossing  necessary  where 
no  such  necessity  would  otherwise  exist  It 
is  but  requiring  the*  railroad  to  so  operate  its 
property  as  not  to  injure  the  public  in  its  prop- 
erty or  otherwise." 

In  the  case  of  Palatka,  etc.,  B.  Co.  v.  State, 
23  Fla.  546,  3  South.  158,  11  Am.  St  Bep. 
395,  it  was  held  that— 

"A  grant  of  power  to  a  railroad  company  to 
■lake  a  new  road  or  open  a  new  way  across  an 
existing  highway,  in  the  absence  of  an  express 
provision  to  the  contrary,  leaves  the  railroad 
company  under  obligation  to  leave  every  high- 
way it  crosses  in  a  safe  condition  for  the  use 
of  the  public,  and  to  cause  as  little  injury  as 
possible  to  the  old  highway." 

In  22  B.  C.  L.  887,  f  134,  the  rule  la  laid 
down  as  follows: 

*'A  grant  to  a  railroad  company  of  the  right 
to  construct  itr  road  along,  upon,  or  across,  or 
to  use,  an  existing  highway,  in  the  absence  of 
express  words  to  the  contrary,  is  not  to  be 
construed  as  a  power  to  destroy  such  high- 
way. It  cannot  so  construct  the  road  as  to 
block  the  highway,  so  that  it  cannot  be  used  by 
the  public,  and  while  traios  are  not  passing 
over  it,  or  the  company  is  not  otherwise  prop- 
erly using  the  track.  •  •  •  The  principle 
that  one  who  unlawfully  interferes  with  a  high- 
way creates  a  nuisance  and  is  liable  in  damages 
to  one  who  suffers  a  special  injury  applies  to 
a  railroad  company  which,  though  authorized 
to  construct  its  road  along  or  across  a  street 
or  highway,  exceeds  Its  authority  or  fails  to 
exercise  a  proper  degree  of  care  in  such  con- 
struction. *  *  *  A  railroad  so  constructing 
its  road  at  a  crossing  of  a  highway  as  to  make 
it  dangerous  to  travelers  is  Uabje  for  an  injury 
occasioned  thereby." 

From  the  foregoing  authorities,  and  others 
which  might  be  cited  to  the  same  effect,  a 
railroad  company  operating  under  its  charter 
with  the  right  of  eminent  domain  has  no 
more  right  to  make  an  excavation  across  a 
public  highway  before  it  begins  the  operation 
of  its  trains,  and  to  leave  the  excavation  in 
an  open,  exposed,  and  dangerous  condition 
for  the  public  who  traverse  the  public  high- 
way, than  It  would  have  to  do  so  after  the 
road  is  completed  and  the  trains  are  in  op- 
eration on  said  railroad  and  over  said  cross- 
ing.  The  manifest  purpose  of  the  Legislature 


was  to  protect  the  traveling  pabUc  while 
passing  over  the  highways  of  the  state 
against  the  negligence  and  carelessness  of  a 
railroad  company  both  before  and  after  the 
operation  of  its  trains,  but  while  exercisinjg 
the  powers  under  the  charter  which  had 
been  granted  by  the  Legislature.  The  road 
laws  provide  that  the  crossings  shall  be  kept 
in  a  safe  condition,  safe  to  the  traveling  pub- 
lic over  the  highways  of  the  state;  and 
this  is  so  regardless  of  whether  trains  are 
being  operated  over  the  road  or  not 

EYom  the  foregoing  we  conclude  that  the 
question  propounded  by  the  Court  of  Appeals 
should  be  answered  in  the  affirmative. 

All  the  Justices  concur. 


(152  Ga.  726) 

ENGLISH  et  al.  v.  ROSENKRANTZ. 
(No.  2486.) 

(Supreme  Court. of  Georgia.     Feb.  18»  1922.) 

(SyUahus  hy  the  Court) 

!•  Corporations  ^=»284— Agreement  plaoing 
voting  power  In  bands  of  one  person  and  pro- 
viding for  election  of  salaried  oflloers  held 
contrary  to  puUlo  policy  and  void. 

An  agreement  between  members  of  one 
faction  holding  a  majority  of  the  capital  stodc 
of  a  private  corporation  organized  under  the 
provisions  of  Civil  Code  li^lO,  i  2823,  whereby 
such  members  relinquish  their  right  individ- 
ually to  vote  their  stock  in  the  corporation 
according  to  the  judgment  of  each  individual, 
and  contract  that  the  voting  power  shall  rest 
imqualifiedly  and  absolutely  in  one  of  such 
members,  to  the  exclusion  of  the  others,  for  a 
long  period  of  time,  and  that  during  such  time 
certain  of  the  members  shall  hold  salaried  of- 
fices, whether  or  not  it  be  for  the  best  interest 
of  the  corporation  and  all  its  stockholders  that 
the  persons  designated  as  officers  should  be 
elected  and  kept  in  office,  or  that  the  spedfied 
salaries  be  paid,  and  whereby  persons  holding: 
a  minority  of  the  stock  of  the  corporation  who 
are  not  parties  to  the  agreement  may  be  ex- 
cluded from  participating  in  the  management 
and  control  of  the  corporation,  or  holding  any 
of  such  salaried  offices  during  the  term  of  the 
agreement,  is  against  public  policy,  and  there- 
fore void.  Applying  the  principle  stated,  it 
was  error  to  overrule  the  demurrer  to  the  peti- 
tion as  amended. 

2.  No  error  in  raling  on  oross-bill. 

The  assignment  of  error  in  the  cross-bill  of 
exceptions  is  without  merit. 

Certiorari  from  Court  of  Appeala 

Action  by  Rebie  Rosenkrantz  against  J. 
W.  English  and  others.  A  Judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Ap- 
peals (26  Ga.  App.  234,  105  S.  B.  729)  on  de- 
fendants* bill  of  exceptions  and  plalntiiTs 
cross-bill,  and    def aidants  bring  certlorarL 
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Beverfled  on  the  main  bill  of  exceptions,  and 
affirmed  on  the  cross^biU. 

On  the  16th  day  of  April,  1918,  Mrs.  Reble 
Rosenkrantz  instituted  an  action  against 
James  W.  English,  St.,  Harry  L.  English  in- 
dlTidually  and  as  administrator  of  the  estate 
of  James  W.  English,  Jr.,  deceased,  James  D. 
Robinson,  Etolly  English  Robinson,  Jennie 
English  Kiser,  and  John  E^  Ottley.  The  ac- 
tion was  to  recover  damages  for  an  alleged 
breach  of  contract  The  defendants  filed 
general  and  special  demurrers  to  the  peti- 
tion. Certain  amendments  to  the  petition 
were  allowed,  after  which  the  demurrers 
were  renewed.  The  court  sustained  a  spe- 
cial demurrer  to  paragraph  10,  and,  with 
that  pargaraph  stricken  from  the  petition, 
overruled  the  demurrers  upon  ail  other 
grounds.  The  defendants  excepted  to  so  much 
of  the  judgment  as  oyerruled  the  demurrers; 
and  the  plaintiff  filed  a  cross-bill  of  excep- 
tions, assigning  error  on  that  part  of  the 
Judgment  which  struck  paragraph  10  of  the 
petition.  On  review  the  Court  of  Appeals 
affirmed  the  judgment  of  the  trial  court  on 
both  bills  of  exceptions.  The  case  comes  to 
the  Supreme  Court  by  writ  of  certiorari,  as- 
signing error  on  the  judgment  rendered  by 
the  Court  of  Appeals.  26  6a.  App.  234,  105 
S.  E.  729. 

It  is  to  be  gathered  from  the  allegations 
of  the  petition  as  amended  that  James  W. 
English,  Sr.,  was  the  father  of  eadi  of  the 
other  defendants,  except  James  D.  Robinson 
who  was  his  son-in-law,  and  John  K.  Ottley, 
who  was  his  close  associate  in  business.    The 
opinion  of  the  Court  of  Appeals  contains  a 
statement  of  the  substance  of  the  petition 
and  demurrers,  which,  with  some  change  of 
expression  and  a  substitution  of  a  copy  of 
the  contract  alleged  to  have  been  breached  in 
lieu  of  a  statement  of  its  contents,  is  as  fol- 
lows:   In  the  year  1S85  petitioner's  father, 
'W.  B.  Lowe,  Sr.,  associated  with  defendant 
James  W.  English,  Sr.,  and  others,  organized 
the  CSiattahoochee  Brick  Company,  a  corpo- 
ration engaged  in  general  contract  work  and 
the  manufacture  and  sale  of  brick.    Its  cap- 
ital stock  was  2,000  shares  ($200,000)  of  a  par 
▼alue'  of  $100  each.    W.  B.  Lowe,  Sr.,  died 
In  1900,  leaving  a  will,  and  at  the  time  of 
Ills    death  the  stock  was  held  as  follows: 
Tlie  Lowe  estate,  807  shares;  James  W.  Eng- 
Ilsli,  Sr.,  813  shares ;  A.  B.  Steele,  380  shares. 
Tbe  Lowe  estate  was  controlled  by  the  exec- 
utors appointed  in  the  will,  namely,  his  wid- 
o-w,  Rebecca  D.  Lowe,  his  son,  W.  B.  Lowe. 
Jr.,   and  the  petitioner.    The  petitioner  had 
intermarried  with  James  W.  English,  Jr.,  a 
son  of  James  W.  English,  Sr.,  in  1806,  and 
at  tlie  time  of  the  death  of  W.  B.  Lowe,  Sr., 
petitioner  was  the  daughter-in-law  of  James 
"W.    English,  Sr. ;   her  married  name  being 
Sel>ie  Lowe  English.    She  and  her  coexecu- 
tors   differed  as  to  the  voting  of  the  Lowe 
stock.     The  other  two  were  opposed  to  the 


management  of  the  company  by  the  English- 
es, and  were  unwilling  to  reelect  James  W. 
English,  Sr.,  as  its  president  Petitioner  of- 
fered to  vote  one-third  of  the  Lowe  stock  for 
him,  but  was  advised  that  she  could  not,  and 
that  the  other  executors,  being  a  majority, 
could  vote  the  stock.  The  Lowe  stock  with 
Steele's  stock  was  a  dear  majority.  Steele 
encouraged  Mrs.  Lowe  to  stand  for  the  of- 
fice of  president,  and  she  was  favorable  con- 
sidering the  suggestion.  In  such  circum- 
stances the  petitioner's  then  husband,  James 
W.  English,  Jr.,  had  an  interview  with  - 
Steele  and  made  a  contract  in  the  name  of 
James  W.  English,  Sr.,  to  purchase  the  Steele 
stock.  This  was  done  in  pursuance  of  an 
agreement  between  James  W.  English,  Sr., 
and  James  W.  English,  Jr.,  that  the  pur- 
chase should  be  in  the  Senior's  name,  but 
that  petitioner  should  receive  one-third  of 
the  Steele  shares,  James  W.  English,  Jr., 
one-third,  and  James  W.  English,  Sr.,  one- 
third.  Petitioner's  attitude  had  estranged 
her  from  her  own  family,  and  her  relations* 
«frlth  her  husband's  family  were  then  close 
and  friendly.  After  the  purchase  James  W. 
English,  Sr.,  refused  to  recognize  the  agree- 
ment mentioned  above,  and  insisted  on  hav- 
ing for  himself  220  shares  of  the  stock  ac- 
quired from  Steele.  This  would  give  him 
1,033  shares,  being  a  majority  of  the  total 
stock  of  the  corporation  In  his  own  name. 
Of  the  remaining  160  shares  the  petitioner 
was  allotted  80,  and  James  W.  English,  Jr., 
80.  James  W.  English,  Jr.,  for  himself  and 
his  wife,  the  petitioner,  protested  against 
this  arrangement,  but  their  consent  was  fi- 
nally obtained  upon  an  agreement  that  the 
parties  should  enter  Into  a  contract  which 
would  fix  the  rights  of  the  parties  and  pro- 
tect them  against  the  power  of  the  majority 
of  the  stock,  which  thus  went  to  James  W. 
English,  Sr.  Under  such  circumstances 
James  W.  English,  Jr.,  and  petitioner  enter- 
ed into  the  contract  which  will  presently  be 
stated.  After  so  obtaining  such  majority  of 
the  stock,  James  W.  English,  Sr.,  for  reasons 
of  his  own,  caused  7  shares  of  his  total  of 
1,033  shares  to  be  apportioned,  one  share 
each  among  members  of  his  family,  and  <me 
share  to  John  K.  Ottley.  The  names  of  the 
persons  taking  under  such  apportionment 
appear  in  the  contract  hereinafter  set  out, 
one  of  them  being  ITdward  Eoglish,  the  share 
going  to  him  being  taken  in  the  name  of 
John  K.  Ottley  as  his  trustee.  All  of  the 
other  persons  taking  under  such  apportion- 
ment were  parties  to  the  contract;  and  all 
were  made  parties  defendant  to  this  action, 
except  Edward  English  or  John  K.  Ottley,  as 
his  trustee.  On  the  11th  day  of  July,  1900, 
all  of  the  stock  of  the  corporation  being  held 
by  the  Lowe  estate  and  by  James  W.  Eng- 
lish, Sr.,  and  the  members  of  his  family  and 
JohD  K.  Ottley,  as  hereinbefore  stated,  a 
written  contract  was  entered  into  by  all  the 
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persons  owning  all  the  stodk  of  the  corpora- 
tion, except  that  held  by  the  executors  of  W. 
B.  Lowe,  deceased.  The  executors  of  the 
Lowe  estate,  holding  807  shares  (a  minority 
of  the  entire  capital  stock  of  the  corpora- 
tion), did  not  enter  into  the  contract.  A  copy 
of  the  contract  was  attached  to  the  petition 
as  an  exhibit  and  was  as  follows: 

''Whereas,  James  W.  English  is  the  owner  of 
1,026  shares  of  the  capital  stock  of  the  Chat- 
tahoochee Brick  Company,  a  corporation  duly 
chartered  and  incorporated  under  the  laws  of 
said  state,  with  its  principal  office  in  the  city  of 
Atlanta,  state  and  county  aforesaid,  the  said 
named  shares  being  a  majority  of  the  capital 
stock  of  said  company; 

*'And  whereas,  the  following  named  persons 
are  each  the  owners  of  the  numbers  of  shares 
only  of  the  capital  stock  of  said  company  which 
is  set  opposite  their  names  in  the  schedule  be- 
low, they  being  therefore  minority  stockhold- 
ers in  the  said  corporation  (the  said  Rebecca 
Lowe  English,  whose  name  appears  in  said 
schedule,  being,  in  addition  to  the  number  of 
shares  ther^n  stated,  likewise  interested  in 
the  stock  owned  by  the  estate  of  W.  B.  Lowe, 
late  of  said  county,  deceased),  that  is  to  say, 
names  of  stockholders:  James  W.  English, 
1,026  shares;  J.  W.  English,  Jr.,  80  shares; 
Rebie  Lowe  English,  80  shares;  Emily  A.  Eng- 
lish, 1  share;  Emily  English  Robinson,  1 
share;  Harry  L.  English,  1  share;*  Jennie  Eng- 
lish, 1  share;  James  D.  Robinson,  1  share; 
John  K.  Ottley,  1  share;  John  K.  Ottley,  as 
trustee  for  Edward  English,  1  share; 

"And  whereas,  the  said  shareholders  above 
named  are  each  of  the  opinion  that  the  inter- 
ests of  the  aforesaid  corporation  as  well  as 
their  own,  and  the  interests  of  all  other  stock- 
holders who  may  be  interested  in  said  corpora- 
tion, require  unity  of  action  on  the  part  of  the 
said  shareholders  above  named  in  the  matter 
of  the  conduct  of  the  affairs  of  the  said  corpo- 
ration, in  order  to  insure  the  continuance  of 
the  wise,  conservative,  honest,  and  economical 
management  of  the  affairs  of  said  corporation, 
such  as  has  characterized  its  management  in 
the  past,  and  in  order  to  prevent  said  corpora- 
tion from  being  in  any  manner  exposed  to  the 
manipulations  and  devices  of  stock  speculators 
and  corporation  wreckers; 

"And  whereas,  it  is  believed  by  the  share- 
holders above  named  that  such  unanimity  of 
action  and  such  protection  of  their  respective 
interests  and  the  interests  of  the  other  share- 
holders in  the  said  corporation  can  be  best 
assured  by  the  manner  and  means  herein  pro- 
vided: 

"It  is  therefore,  in  consideration  of  the  prem- 
ises herein  and  in  consideration  of  the  advan- 
tages which  will  herefrom  result  to  the  stock- 
holders generally,  as  well  as  for  and  in  consid- 
eration of  the  special  advantages  which  will 
result  to  the  corporation  itself  and  as  well  to 
the  said  shareholders,  it  is  hereby  mutually 
agreed  between  the  said  shareholders,  each  with 
the  other,  that  until  the  22d  day  of  June,  1945, 
unless  the  said  several  parties  hereto  shall 
sooner  in  writing  mutually  otherwise  agree, 
that  said  stock  that  is  now  held,  or  any  of  the 
said  stock  of  said  company  which  may  here- 
after be  bought  or  acquired  by  any  or  either 


of  ths  said  several  parties  hereto,  shall  at  all 
corporate  meetings  of  said  corporation  be  vot- 
ed as  a  unit,  and  to  that  end  the  said  owners 
of  the  several  shares  of  stock  herein  mentioned 
do  by  these  presents  hereby  constitute  and  ir- 
revocably appoint  James  W.  English,  and  his 
successors  as  herein  provided,  to  be  their  law- 
ful agent  and  attorney  for  them  and  in  their 
several  names  to  vote  said  shares  of  stock  at 
all  corporate  meetings  of  the  stockholders  of 
said  corporation,  subject  only  to  the  conditions 
and  limitations  hereinafter  expressed. 

"Should  the  said  James  W.  English  depart 
this  life  prior  to  the  expiration  of  this  agree- 
ment, or  otherwise  become  unable  to  discharge 
the  duties  herein  imposed  upon  him  as  such 
agent  and  attorney,  then  and  in  that  event  it  is 
agreed  that  such  agency  shall  devolve  upon  his 
heirs,  together  with  Rebie-  Lowe  English,  and 
they  Jointly  are  authorized  to  represent  the 
said  shareholders  and  vote  said  stock  in  all 
respects  as  though  the  same  had  been  done  by 
James  W.  English.  In  the  event  a  disagree- 
ment should  arise  among  the  heirs  of  James 
W.  English,  together  with  Rebie  Lowe  Eng- 
lish, as  to  how  said  stock  shall  be  voted  touch- 
ing any  business  of  the  corporation  which  shall 
require  a  vote  of  the  stockholders,  then  and  in 
that  event  the  minority  and  majority  of  the 
persons  constituting  the  heirs  at  law  of  James 
W.  English  and  Rebie  Lowe  English  shall  each 
select  a  disinterested  person  to  whom  the  dif- 
ference of  opinion  among  the  aforesaid  parties 
shall  be  submitted;  and,  if  these  two  parties 
so  selected  shall  fail  to  agree,  they  shall  select 
a  third  disinterested  party,  and  they  three  shall 
pass  upon  the  differences  of  opinion  as  submit- 
ted and  decide  the  questions  at  issue,  and  their 
decision  shall  be  final.  The  limitations  and  con- 
ditions above  referred  to  and  herein  expressed 
are  as  follows: 

"First.  During  the  lifetime  of  the  said  James 
W.  English  said  stock  shall  be  voted  by  him 
annually  for  such  one  of  the  shareholders  of 
the  said  company  as  he  may  designate  for  the 
office  of  president  thereof.  In  the  event  of 
his  death  the  said  stock  shall  be  by  his  suc- 
cessors, as  /hereinbefore  provided,  annuaBy 
voted  for  James  W.  English,  Jr.,  as  the  presi- 
dent of  said  company.  And,  should  the  said 
James  W.  English,  Jr.,  die  before  the  time 
limited  for  the  expiration  of  this  agreement, 
then  the  said  stock  shall  thereafter  be  annually 
voted  for  Harry  L.  English  as  the  president 
of  said  company.  During  the  lifetime  of  James 
W.  English  the  said  stock  shall  be  voted  for 
James  W.  English,  Jr.,  as  the  vice  president  of 
said  corporation;  and,  should  the  said  James 
W.  English,  Jr.,  in  the  meantime,  depart  this 
life,  then  the  said  stock  shall  be  voted  for 
Rebie  Lowe  English,  his  wife,  as  vice  president 
of  the  said  company. 

"If  under  the  provisions  of  this  agreement 
as  hereinabove  stated  James  W.  English,  Jr.« 
shall  be  chosen  to  be  president  of  said  com- 
pany, then  thereafter,  during  the  life  of  the 
said  James  W.  English,  Jr.,  the  said  Harry  L. 
English  shall  be  elected  vice  president  of  said 
company.  In  the  event  the  said  James  W 
English,  Jr.,  and  the  said  Harry  L.  English 
should  each  depart  this  life  during  the  contin- 
uance of  this  agreement,  then  the  said  shares 
of  stock  shall  be  voted  in  the  election  of  presi- 
dent of  said  corporation  for  such  person,  being 
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a  stockholder  of  said  corporation,  as  may  be 
designated  by  the  heirs  at  law  of  the  said 
James  W.  English.  And,  should  a  disagree- 
ment arise  between  the  said  heirs  at  law  as  to 
the  person  to  be  elected  president,  then  those 
of  the  heirs  at  law  of  the  said  James  W.  Eng- 
lish owning  a  majority  of  the  said  mentioned 
stock  and  those  of  the  heirs  at  law  of  the 
said  James  W.'  English  owning  a  minority  of 
the  said  mentioned  stock  shall  each  select  a 
person  who  shsU  designate  from  those  owning 
stock  in  the  company  a  person  ta  be  elected 
president.  Should  those  two  persons  so  elect- 
ed disagree  as  to  whom  should  be  elected  pres- 
ident, then  and  in  that  event  they  shall  select 
a  third  person  to  act  as  umpire;  and  the  ma- 
jority of  the  three  persons  so  named  are  here- 
by authorized  and  empowered  to  cast  the  votes 
of  the  said  stock  for  sudi  person  as  they  may 
designate  for  the  office  of  president. 

*'It  is  further  mutually  understood  and  agreed 
by  all  the  parties  to  this  agreement  that,  In 
the  event  of  the  death  of  James  W.  English, 
Jr.,  the  authority  hereinabove  conferred  upon 
James  W.  English  and  his  successors  as  here- 
in provided  to  cast  the  vote  of  said  stock  shall 
be,  and  is  hereby,  vested  in  Rebie  liOwe  Eng- 
lish alone,  in  so  far  as  the  same  shall  relate 
to  the  election  of  a  vice  president  of  said  cor- 
poration; and,  should  the  said  Rebie  Lowe 
English  so  desire,  she  is  hereby  authorized  and 
empowered,  and  upon  her  to  that  extent  all 
necessary  authority  is  conferred,  to  cast  the 
vote  of  the  entire  aforesaid  stock  owned  or 
held  by  the  aforesaid  parties  now,  or  which 
they  may  hereafter  own  or  acquire,  annually 
for  such  stockholder  in  said  company  as  she 
may  designate  for  the  office  of  vice  president 
of  said  company;  and  this  authority  is  especial- 
ly conferred  to  the  end  that  she  may,  if  she 
sees  proper,  vote  the  entire  aforesaid  stock  for 
herself  for  the  office  of  vice  president  annually 
during  the  continuance  of  this  sgreement,  if  she 
should  so  long  desire,  it  being  now  and  her^  ad- 
mitted that  she  is,  in  the  opinion  of  each  of 
the  parties  hereto,  in  all  respects  well  qualified 
and  fully  comi>etent  to  discharge  the  duties  of 
■aid  office. 

"Second.  It  is   mutually  agreed  and  under- 
stood between  the  parties  hereto  that,  in  the 
event  of  the  death  of  Rebie  Lowe  English,  the 
BtoiA  owned  or  held  by  her  in  said  corporation 
may,  on  demand,  be  delivered  to  her  heirs  at 
law,  provided  such  heirs  at  law  be  persons  oth- 
er than  James  W.  English,  Jr.,  or  the  descend- 
ants of  the  said  James  W;  English,  Jr.,  and 
Rebie  Lowe  English.    In  the  event  the   said 
heirs  be  other  than  the  said  James  W.  Eng- 
lish, Jr.,  or  the  descendants  aforesaid,  all  rela- 
tions between  the  said  Rebie  Lowe  English,  as 
well  as  those  of  her  heirs  at  law,  shall  cease 
and   determine  between  herself  and  the  other 
parties  to  this  agreement,  and  her  said  stock 
and   any  stock  to  which  she  would  have  been 
entitled  shall  be  withdrawn  from  the  operation 
hereof  and  delivered  to  the  representatives  of 
her  estate. 

"Third.  In  the  event  of  the  death  of  the  said 
James  W.  English,  the  said  shares  of  stock 
shall  be  voted  as  to  authorize,  by  a  change 
of  the  by-laws,  an  increase  of  the  number  of 
Erectors  to  eight  or  more,  and  in  such  manner 
as  to  authorize  the  election  of  an  attorney  to 
res^resent  the  said  corporation,  if  such  an  officer  | 


should  be  deemed  necessary.  In  the  event  of 
the  death  or  disability  of  any  cttrector,  said 
number  shall  be  diminished  in  like  manner. 
And  whereas  in  the  event  named,  that  is  to 
say,  the  death  of  James  W.  English,  the  said 
persons  whose  names  are  hereinafter  imme- 
diately written  will  in  all  probability  then  be 
more  largely  interested  in  the  stock  of  said 
company,  and  whereas  they  do  by  these  pres- 
ents pledge  themselves  to  co-operate  each  with 
the  other  in  furthering  the  interests  of  said 
corporation,  it  is  hereby  agreed  that  the  below 
named  persons  shall  be  annually  elected  direc- 
tors of  said  corporation,  if  in  life  and  they 
be  then  mentally  competent  to  discharge  the 
duties  of  the  office,  that  is  to  say,  Emily  A 
English,  James  W.  English,  Jr.,  Emily  English 
Robinson,  or  her  husband,  J.  D.  Robinson,  at 
they  may  decide,  Harry  L.  English,,  Rebie  Lowe 
English,  Jennie  English,  and  John  K.  Ottley, 
who  shall  he  annually  elected  until  such  time  as 
Edward  English  shall  attain  his  majority,  at 
which  time  he,  the  said  Edward  English,  may, 
if  competent  to  discharge  the  duties  of  the  of- 
fice, be  elected  to  succeed  John  K.  Ottley  as  a 
director  and  be  annually  thereafter  so  elected. 

''Fourth.  The  said  shares  of  stock  shall  be 
voted  in  such  a  manner  as  to  authorize  the  pay- 
ment to  the  president  and  vice  president  of 
a  salary  of  two  hundred  and  fifty  ($260)  dol- 
lars per  month,  which  salary  shall  be  paid 
monthly  on  fhe  20th  day  of  each  month  out  of 
the  net  earnings  of  the  said  company  after  the 
payment  of  all  current  bills  for  the  month  pre- 
ceding, which  bills  shall  be  paid  on  or  before 
the  15th  thence  immediately  preceding,  and  the 
said  named  salaries  shall  not  otherwise  be  paid, 
and  money  shall  not  be  borrowed  for  the  pur- 
pose of  paying  salaries,  nor  shall  they  be  in- 
creased during  the  continuance  of  this  con- 
tract. Said  stock  shall  not  be  voted  during 
the  continuance  of  this  contract  so  as  to  au- 
thorize the  creation  for  said  corporation  of  any 
new  salaried  offices  without  the  xmanimous  con- 
sent in  writing  of  all  the  parties  hereto,  and 
then  only  when  the  interests  of  said  corpora- 
tion shall  seem  so  to  require,  nor  shall  it  with- 
out such  consent  be  voted  in  such  manner  as  to 
authorize  the  sale  or  incumbrance  of  the  cor- 
porate business  or  franchises  or  an  increase  of 
the  capital  stock  of  said  corporation.  Said 
stock  shall  under  no  circumstances  be  voted  in 
such  manner  as  to  render  any  shareholder  in 
said  corporation  ineligible  to  election  as  di- 
rector or  officer  therein,  the  rights  of  all  share- 
holders being  equal  and  entitled  to  be  respected. 

"Fifth.  It  is  further  agreed  that  during  the 
continuance  of  this  agreement  neither  of  the 
shareholders  herein  mentioned  will  sell,  hypoth- 
ecate, transfer,  or  assign  their  said  shares  of 
stock  or  any  part  thereof  or  any  which  they 
or  either  of  them  may  hereafter  acquire,  to  any 
person  other  than  one  of  the  parties  hereto, 
without  first  having  given  to  each  of  the  other 
parties  hereto  a  fair  opportunity  .to  purchase 
said  stock  or  such  portion  thereof  as  they  might 
desire  at  its  then  market  value;  and,  if  dis- 
agreement shall  arise  between  the  person  of- 
fering to  sell  and  the  person  proposing  to  buy 
as  to  what  is  the  market  value  of  said  stock, 
such  disagreement  shall  be  submitted  to  the 
appraisal  of  three  disinterested  persons,  on^* 
to  be  selected  by  each  of  the  parties  disagree* 
ing  and  a  third  by  the  two  persons  so  chosen, 
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and  the  appraisement  of  the  three  persona  so 
chosen  shall  between  said  petsons  be  conclu- 
sive as  to  the  market  value  of  said  stock,  and 
that  all  such  shares  of  stock  as  may  be  here- 
after owned  or  acquired  by  any  of  the  parties 
to  this  agreement  in  addition  to  those  now 
covered  by  this  agreement  shall  be  immediately 
merged  with  the  other  shares  herei^  stated, 
and  the  agency  herein  created  shall  without 
further  agreement  extend  to  and  cover  said 
shares.  In  the  event  said  stock  or  any  part 
thereof  shall  be  sold  to  any  person  not  a  party 
to  this  agreement,  the  same  shall  be  herefrom 
immediately  withdrawn,  and  the  purchaser 
thereof  shall  not  in  any  wise  become  a  party 
to  this  agreement  or  entitled  to  any  voice  in 
the  control  of  the  stock  covered  hereby  remain- 
ing in  the  hands  of  the  parties  hereto.  It  is 
further  agreed  that  upon  each  certificate  of 
stock  issued  to  or  held  by  the  parties  to  this 
agreement  there  shall  be  indorsed  thereon  the 
following  words:  'Within  shares  of  stock  are 
held  subject  to  a  contract  and  agreement  ex- 
ecuted in  quadruplicate  on  the  11th  day  of 
July,  1900,  by  and  between  James  W.  English, 
James  W.  English,  Jr.,  Emily  A.  English,  Bebie 
Lowe  English,  Emily  English  Bobinson,  J.  D. 
Bobinson,  Harry  L.  English,  Jenpie  English, 
John  K.  Ottley,  and  John  EL  Ottley  as  trustee 
for  Edward  English.' 

*'The  said  shares  of  stock  shall  be  deposited 
with  James  W.  English  as  trustee,  who  shall 
issue  to  each  of  the  parties  hereto  a  certificate 
setting  forth  that  the  entire  number  of  shares 
of  stock  so  deposited  are  held  by  said  trustee 
subject  to  the  joint  instructions  only  of  the 
said  several  parties  hereto  and  to  such  instruc- 
tions to  be  given  as  herein  provided  only;  that 
the  same  cannot  be  withdrawn,  sold,  hypothe- 
cated, transferred,  or  assigned  to  any  person 
not  a  party  hereto,  except  with  the  unanimous 
consent  in  writing  of  the  other  parties  hereto. 
And  each  of  the  parties  hereto  and  their  heirs 
are  authorized  to  draw  in  person  from  said 
company  such  dividends  as  may  accrue  to  him 
or  her  by  reason  of  the  shares  of  stock  that 
such  person  may  now  own  or  may  hereafter 
acquire.  In  the  event  of  the  death  of  James 
W.  English,  trustee,  his  successor  in  such  trust 
shall*  be  appointed  by  the  remainder  of  the  par- 
ties to  this  agreement  who  may  be  then  in  life; 
and  in  the  event  of  a  disagreement  among  the 
said  parties  as  to  the  person  to  be  chosen  as 
trustee,  a  majority  of  them  shall  have  authori- 
ty to  name  the  trustee.  And  the  said  trustee 
so  named  shall  enter  upon  and  assume  all  the 
duties  and  responsibilities  imposed  upon  the 
said  James  W.  English  as  trustee. 

"This  agreement  may  be  changed  or  amended 
only  in  the  following  manner:  During  the  life- 
time of  James  W.  English  it  may  be  changed 
and  amended  in  any  respect  by  and  with  the 
consent  in  writing  of  James  W.  English,  James 
W.  English,  Jr.,  and  Bebie  Lowe  English;  and 
in  the  event  of  the  death  of  James  W.  English 
it  may  be  changed  or  amended  with  the  written 
consent  of  all  the  parties  hereto,  except  in  so 
far  as  the  same  makes  provision  for  the  pay- 
ments of  salaries  for  the  president  and  vice 
president,  and  except  in  so  far  as  the  same  pro- 
vides against  the  sale  and  incumbrance  of  the 
corporate  business  or  franchises  and  the  in- 
crease of  the  capital  stock  of  the  said  corpora- 
tion, and  with  respect  to  these  matters  the 


said  agreement  shall  not  be  changed,  nor  shall 
said  stock  be  voted  in  such  manner  as  to  au- 
thorize any  conduct  contrary  to  those  provi- 
sions of  this  contract  during  the  term  fixed  for 
its  continuance. 

"Should  any  disagreement  arise  at  any  time 
among  the  parties  hereto  touching  the  meaning 
of  this  agreement  or  any  clause  thereof,  then 
such  disagreement  shall  be  submitted  in  writ- 
ing to  three  disinterested  parties,  who  shall  in- 
terpret said  agreement  with  respect  to  the  mat- 
ter then  in  question,  and  their  decision  as  to 
its  intent  and  meaning  shall  be  final.  Said  dis- 
interested parties  to  whom  the  matter  of  such 
disagreement  shall  be  referred  shall  be  selected 
as  follows:  The  minority  and  majority  of  the 
parties  hereto  shall  each  select  a  man;  and  if 
they  fail  to  agree,  the  two  so  selected  shall 
select  a  third  man,  and  the  decision  of  the  ma- 
jority of  the  board  so  chosen  shall  be  final. 

"In  wit3iess  of  all  of  which  the  parties  hereto 
have  each  interchangeably  set  their  hands  and 
seals  on  this  the  11th  day  of  July,  1900.'' 

The  foregoing  instrument  was  signed  by 
each  of  the  persons  who  are  named  as  par- 
ties to  the  contract.  At  the  time  of  execu- 
tion of  the  contract  petitioner,  as  a  legatee 
under  the  will  of  W.  B.  Lowe,  Sr.,  had  title 
to  an  undivided  one-third  interest  in  the 
shares  held  by  the  Lowe  estate ;  and  on  April 
6,  1903,  she  became  the  sole  holder  of  the  le- 
gal title  to  all  of  the  Lowe  shares  of  stock, 
and  remained  such  owner  thenceforward;  and 
the  defendants  knew  of  such  ownership  at 
the  time  of  the  alleged  breach  of  the  con- 
tract. James  W.  English,  Jr.,  died  in  1914. 
Prior  to  his  death  the  petitioner  had  been 
granted  a  total  divorce  from  him,  and  had 
intermarried  with  her  present  husband.  Bar- 
on Marcus  Bosenkrantz.  Upon  the  death  of 
James  W.  English,  Jr.,  petitioner  became  en- 
titled, under  the  above-quoted  contract,  to 
vote  all  the  stock  covered  by  the  contract  for 
the  vice  president,  and  could  vote  it  for  her- 
self unless  she  chose  to  designate  some  one 
else.  During  the  entire  time  up  to  the  death 
of  James  W.  English,  Jr.,  James  W.  English, 
Sr.,  continued  to  exercise  powers  under  the 
contract  and  to  carry  it  out.  As  late  as  No- 
vember 16,  1912,  which  was  after  petitioner's 
divorce  from  James  W.  English,  Jr.,  and  her 
marriage  with  her  present  husband,  James 
W.  English,  Sr.,  wrote  petitioner  a  letter  re- 
ferring to  the  contact,  and  stating:  "I  sign- 
ed it  and  expect  to  live  by  it,  as  I  do  by  all 
contracts  I  make."  At  a  stockholders'  meet- 
ing held  July  2,  1914,  petitioner,  who  had 
become  sole  executrix  of  the  estate  of  Wil- 
liam B.  Lowe,  Sr.,  in  which  name  the  807 
shares  of  Lowe  stock  stood,  was  r^resented 
by  her  husband.  Baron  Marcus  Bosenkrantz, 
by  proxy.  At  that  meeting  a  resolution  was 
offered  providing  that  the  officers  of  the 
company  should  be  named  and  thereafter  be 
elected  by  the  board  of  directors,  and  their 
compensation  be  fixed  by  said  board.  Peti- 
tioner's husband  offered  as  an  amendment  a 
resolution,  which  was  seconded  by  Mr.  Bid- 
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well,  reptesenting  one  share  of  stock,  that 
the  above  contract  of  July  il,  1900,  be  filed 
with  the  board,  and  that  they  should  vote 
in  accordance  therewith  for  the  offtcers  nam- 
ed therein.    This  amendment  was  defeated 
by  the  vote  of  all  shaires  except  those  voted 
by  Baron  Rosenkrantz ;  and  the  original  res- 
olution, without  amendment,  was  carried  by 
the  same   vote.    Afterwards   the   petitioner 
attended  the  annual  meeting  of  stockholders 
of  the  corporation,  held  on  January  24,  1916, 
at  which  she  proposed,  under  the  terms  of 
the  contract,  to  cast  the  rote  therein  men- 
tioned for  herself  as  vice  president,  togeth- 
er with  the  shares  of  stock  known  as  those 
of  the  W.  B.  Lowe  estate ;  and  she  announc- 
ed, by  a  written  statement,  that  she  did  thus 
cast  such  shares  for  herself,  the  same  con- 
stituting the  entire  capital  stock  of  the  com- 
pany.   At  a  meeting  of  the  board  of  directors 
held    immediately    after    the    stockholders* 
meeting,  that  body  ignored  the  action  of  pe- 
titioner and  elected  James  W.  English,  Sr., 
as  president  and  his  son,  Harry  L.  English, 
as  vice  president,  all  directors  voting  for  the 
said  Harry  L.  English  as  vice  president  ex- 
c^t    the   petitioner,    she   stating   that   she 
claimed  to  have  elected  herself  vice  president 
of  the  company  at  the  stockholders'  meeting, 
and  hence  voted  "No."     Harry  L.  English 
was  declared  elected  vice  president.    It  was 
alleged  that  this  action  was  in  violation  of 
petitioner's  rights  under  the  contract;  that 
petitioner  had  been  deprived  of  a  salary,  of 
$250  per  month,  or  $3,000  a  year,  attached  to 
the  office,  which  salary  has  been  paid,  since 
the  inception  of  the  agreement  of  July,  1900, 
to  the  persons  recognized  as  vice  president; 
that  the  defendants  have  expressly  repudiat- 
ed the  contract  and  denied  that  it  has  any 
force  or  etfect  and  petitioner  is  therefore  en- 
titled to  sue  for  damages  for  the  breach  of 
the  enttre  contract  for  the  full  term  thereof ; 
that  the  contract  vests  in  her  the  right  to  re- 
ceive the  salary  of  $3,000  per  year  until  and 
through  the  year  1945;  and  she  asks  dam- 
ages in  the  sum  of  $100,000. 

The  grounds  of  demurrer  to  the  petition 
were:    (a)  That  the  petition  shows  no  cause 
of  action  and  no  right  of  recovery;  (b)  that 
the  contract.  Exhibit  A,  was  illegal  and  void 
and  contrary  to  public  policy;   (c)  that  there 
was  no  consideration  for  the  contract,  and 
it  w^as  nuddm  pactum ;  (d)  that  the  petition- 
er, liaving  remarried,  was  not  entitled  to  the 
ofllce,  benefits,   or  emoluments  of  the  con- 
tract, even  if  it  was  originally  valid.    Mt& 
stating  the  facts,  the  division  of  the  Court 
of  Appeals  having  the  case  for  decision  ren- 
dered the  following  opinion,  in  which  two  of 
the  Judges  concurred: 

'TFhe  conrt  did  not  err  in  any  of  its  mlings 
on  the  pleadings.  The  petition  set  out  a  cause 
of  action.  The  Chattahoochee  Brick  Company, 
referred  to  an  the  contract  declared  on,  is  a 


tions  of  a  public  character.  The  contract  is 
based  upon  a  sufficient  consideration,  is  not 
void  as  being  contrary  to  public  policy,  and  is 
a  valid  contract  binding  upon  the  parties  there- 
to; and  the  petitioner  did  not  lose  any  of  her 
rights  under  the  contract  by  reason  of  her  di- 
vorce and  subsequent  remarriage,  nor  by  the 
death  of  her  first  husband,  James  W.  Bng- 
Ksh,  Jr.- 

The  other  Judge  dissenting  stated: 

"I  cannot  concur  with  the  conclusion  reached 
by  the  majority  of  the  court.  See  Morel  v: 
Hoge,  130  Ga.  625,  61  S.  B.  487,  16  L.  K.  A. 
(N.  S.)  1136,  14  Ann.  Cas.  036." 

Brewster,  Howell  &  Heyman  and  Mark 
Bolding,  all  of  Atlanta,  for  plaintiffs  in  er- 
ror. 

V.  A.  Batchelor  and  Spalding,  MacDougald 
&  Sibley,  all  of  Atlanta,  for  defendant  in  er- 
ror. 

ATKINSON,  J.     [1]  1.  The  action  is  for 
damages  for  alleged  breach  of  the  contract 
set  forth  at  length  in  the  statement  of  facts, 
by  preventing  the  plaintilf  as  a  stockholder 
from  voting  all  of  the  stock  of  the  corpora* 
tion  for  herself  as  vice  president  under  pro- 
visions of  the  contract,  and  thereby  depriv- 
ing her, of  stipulated  salaries  pertaining  to 
the  office.    The  action  was  instituted  after 
the  decision  of  this  court  in  Rosenkrantz  v. 
Chattahoochee     Brick  Co.,  147  Ga.  780,  95 
S.  E.  225,  being  a  suit  for  specific  perform- 
ance, in  which  the  Judgment  of  the  trial 
court  dismissing  the  petition  on  general  de- 
murrer was  affirmed.    A  controlling  question 
is  whether  the  contract  is  void  on  the  ground 
that  it  is  contrary  to  public  policy.     Prior 
to  the  purchase  of  the  Steele  stock,  which 
was  arrayed  against  James  W.  English.  Sr., 
the  latter  did  not  have  a  majority  of  the 
stock  of  the  corporation.     After  acquisition 
of  the  Steele  stock  English  and  his  family, 
including  the  plaintiff,  who  for  convenience 
may  be  called  the  English  faction,  had  a 
majority  of  the  stock,  which  enabled  them 
to  dominate  the  corporation,  while  the  Lowe 
estate,  who  for  convenience  may  be  called  the 
Lowe  faction,  had   a   substantial  minority 
amounting  to  more  than  one-third  of  the  to- 
tal stock  of  the  corporation.    While  the  plain- 
tiff owned  an  undivided  interest  in  the  stock 
held  by  the  Lowe  faction,  she  allied  herself 
with  the  fortunes  of  the  English  faction,  and 
was  a  party  to  the  written  pooling  contract 
of  date  July  11,  1900.    By  the  terms  of  this 
contract  all  of  the  stock  held  by  the  English 
faction  was  pooled  for  voting  purposes,  so 
that  one  person  might  exercise  the  voting 
power  for  all  of  the  stock,  whether  or  not  Its 
business  was  being  operated  wisely  and  to 
the  best  interest  of  the  corporation  or  the 
stockholders  as  a  whole.    The  contract  was 
irrevocable  and  unchangeable,   except  upon 
mutual  consent  of  all  the  parties  thereto. 


private  business  corporation  which  has  no  tunc- 1  The  corporation  was  organized  in  1895,  under 
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the  proTlsions  of  the  statute  which  Is  now 
found  in  Civil  Code,  i  2823,  and  its  period 
of  existence  fixed  by  statute  was  20  years 
from  the  date  of  the  charter  subject  to  re- 
newal. Under  the  provisions  of  the  contract 
salaries  to  be  paid  out  of  net  earning  of  the 
corporation  were  provided  for  the  president 
and  vice  president,  not  to  exceed  $250  per 
month  respectively;  and  the  right  to  hold 
such  offices  in  the  corporation  was  confined 
to  members  of  the  English  faction,  and 
should  exist  during  the  full  term  of  the 
contract,  which  was  45  years  from  Its  date, 
being  more  than  twice  the  term  of  thd  life 
of  the  corporation.  The  order  in  which  dif- 
ferent members  of  the  English  faction  should 
become  entitled  to  hold  the  ofiBces  of  presi- 
dent and  vice  president  was  provided  for  on 
the  basis  of  survivorship  of  James  W.  Eng- 
lish, Sr.,  Jkunes  W.  English,  Jr.,  Harry  L. 
English,  and  the  plaintiff,  during  the  period 
of  the  contract  -  The  plaintiff  should  be- 
come entitled  to  the  office  of  vice  president 
on  the  death  of  her  husband,  James  W.  Eng- 
lish, Jr.  Salaried  offices  above  mentioned 
were  to  be  held  as  above  indicated,  irrespec- 
tive of  whether  or  not  it  would  be  to  the  best 
Interest  of  the  corporation  and  the  stock- 
holders  as  a  whole  to  have  such  persons 
hold  the  offices  or  to  pay  the  salaries  at- 
tached thereto.  While  the  salaries  were  pay- 
able out  of  net  income,  if  the  net  income 
should  not  be  more  than  sufficient  to  pay 
the  specified  salaries,  it  would  be  possible  to 
consume  the  whole  of  the  net  income  in  pay- 
ing salaries,  thus  leaving  nothing  to  be  paid 
as  dividends  upon  any  of  the  stock  in  the 
corporation.  Under  such  circumstances  the 
holders  of  the  majority  stock  who  were  not 
president  or  vice  president,  and  of  course 
the  minority  stock  held  by  the  Lowe  faction, 
which  was  outside  the  contract,  would  be  un- 
der a  great  disadvantage.  The  plaintiff  al- 
lied herself  with  the  English  faction,  and 
indirectly  through  her  husband,  and  directly 
as  a  prospective  vice  president  herself,  had 
peculiar  advantages  under  the  contract  in 
which  her  co-owners  of  the  Lowe  stock  did 
not  share.  They  could  have  no  voice  in  the 
management  or  policy  of  the  cori>oration  dur- 
ing the  whole  term  of  the  contract,  whether 
or  not  the  faction  in  control  wisely  and  suc- 
cessfully conducted  the  business  of  the  cor- 
poration. In  such  drcumstances  the  tend- 
ency of  the  contract  was  to  depress  the  value 
of  the  Lowe  stock  while  in  the  hands  of  Mrs. 
Lowe  and  W.  B.  Lowe,  Jr.,  and  cause  it  to 
gravitate  towards  the  plaintiff  or  other  mem- 
bers of  the  English  faction,  parties  to  the 
contract,  who  might  be  willing  to  buy  at 
some  reduced  price.  In  the  circumstances, 
while  the  fiicts  differ  somewhat  from  those 
involved  in  Morel  v.  Hoge,  130  Ga.  625,  61 
S.  E.  487,  16  L.  R.  A.  (N.  S.)  1136,  14  Ann. 
Oas.  035,  the  principles  there  ruled  are  ap- 
plicable and  controlling.  In  that  case  all 
of  the  stock  of  the  corporation  was  repre- 


sented in  a  contract,  whldi  In  effect  gave  one 
faction  of  stockholders  the  right  to  perma- 
nently elect  a  majority  of  the  directors,  and 
thus  render  it  possible  for  a  minority  of  the 
stockholders  in  the  corporation  to  control 
the  policies  and  affairs  of  the  corporation, 
whether  or  not  the  management  waa  for  the 
best  interests  of  the  corporation  or  its  stock- 
holders as  a  whole.  The  contract  was  held 
to  be  void  as  against  public  policy.  The 
opinion  is  so  apposite  that  it  will  be  restated: 

''The  contention  of  the  Morel  faction  is  that 
an  agreement  was  entered,  into  between  it  and 
the  Hilton  faction,  whid^  agreement  was  a 
condition  precedent  to  the  incorporation  of  the 
Sylvania  &  Qirard  Railroad  Company,  to  the 
effect  that,  in  consideration  of  the  Morel  fac- 
tion subscribing  for  50  of  the  total  nnmber 
of  100  shares  of  the  capital  stock  of  the  com- 
pany, the  lirlorei  faction  should  permanently 
have  the  right  of  selecting  and  having  elected 
three  of  the  &Yt  directors  of  the  company,  'and 
thus  exercise  a  control  over  the  company  and 
its^  affairs.'  Granting  that  the  allegations  of 
the  answer  are  sufficient  to  sustain  this  con- 
tention, the  question  for  adjudication  is  wheth- 
er such  agreement  is  valid.  The  company  was 
incorporated  by  the  Secretary  of  State  under 
the  provisions  of  Civil  Code,  (  2150  et  seq. 
In  section  2163  it  is  provided:  'The  board  of 
directors  shall  select  from  their  number  a 
president,  and  may  elect  one  or  more  vice  presi- 
dents, and  may  appoint  a  secretary,  a  treasur- 
er, and  such  other  officers  and  agents  as  they 
may  deem  necessary.'  Therefore,  if  the  Morel 
faction  has  the  right,  by  virtue  of  the  agree- 
ment, to  have  elected  a  majority  of  the  direc- 
tors of  the  company,  favorable  to  the  interests 
of  that  faction  and  willing  to  carry  out  its 
policies  in  the  management  of  the  corporate 
affairs,  and  the  members  of  the  Hilton  faction 
are  bound  by  the  agreement  to  so  vote  their 
stock  as  to  enable  the  Morel  faction  to  exer- 
cise such  right,  tiien  the  last-named  faction 
may  indeiSnitely  control  the  entire  management 
of  the  company,  and  accordingly  name  all  its 
officers  and  agents^  ^  their  compensatioD, 
and  choose  any  of  them  from  among  the  share- 
holders identified  with  such  faction,  even  though 
it  may  own,  as  is  now  the  case,  only  a  minority 
of  the  corporate  shares.  In  Shepaug  Voting 
Trust  Cases,  60  Conn.  579,  24  Atl.  41,  Robin- 
son, J.,  said:  **  *  *  The  duty  which  each 
stockholder  owes  his  fellow  stockholder  [is] 
to  use  such  power  and  means  as  the  law  and 
his  ownership  of  stock  give  him,  that  the  gen- 
eral interest  of  the  stockholders  shall  be  pro- 
tected and  the  general  welfare  of  the  corpo- 
ration sustained,  and  its  business  conducted  by 
its  agents,  managers,  and  officers,  so  for  as 
may  be,  upon  prudent  and  honest  business 
principles,  and  with  Just  as  little  temptation  to 
and  opportunity  for  fraud,  and  the  seeking  of 
individual  gains  at  the  sacrifice  of  the  general 
welfare,  as  possible.  *  *  •  He  may  shirk  it 
perhaps  by  refusing  to  attend  stockholders* 
meetings,  or  by  declining  to  vote  when  called 
upon,  but  the  law  will  not  allow  him  to  strip 
himself  of  the  power  to  perform  his  duty.' 

"In  Cone  v.  Russell  &  Mason,  48  N.  J.  Bq 
208,  21  AtL  847,  the  owners  of  a. majority  of 
the  shares  of  a  transportation  corporation  mu- 
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tually  agreed  to  execute,  and  did  execute,  a 
proxy  purporting   to   be   irrevocable   for   fire 
years,  authorizing  the  persons  therein  named  to 
Tote  at  all  stockholders*  meetings;    and  they 
on  their  part  agreed  to  so  Tote  that  one  of  the 
parties  to  the  agreement  should  be  continuously 
employed  as  a  manager  of  the  corporation,  at 
a   salary    spepfied   in   the    agreement      This 
agreement  was  held  to  be  against  public  pol- 
icy, and  therefore  void,  upon  the  ground  that 
it  was  the  obligation  of  corporators  and  share- 
holders to  attend  in  person  and  execute  the 
trust    or  franchise   imposed   upon   them,   and 
that  the  good  of  the  public  required  that  each 
stockholder  should  exercise  his  individual  judg- 
joaent  as  to  all  matters  presented.    In  the  opin- 
ion delivered  for  the  court,  Pitney,  Y.  C,  quot- 
ed the  language  of  Chief  Justice  Shaw  in  Ful- 
ler T.  Dame,  18  Pick.  484,   as  follows:   "Mr. 
Fuller  was  one  of  the  original  proprietors  of 
the  Worcester  Railroa'd.     His  associates  had 
a  right  to  believe  that,  in  all  his  acts  as  such 
stockholder,  in  choosing  directors,  in  framing 
by-laws,   and  in   doing   other  acts,   pursuant 
to  the  powers  of  the  corporation,  he  had  a 
common,  and,  in  propojtion  to  his  shares,  an 
equal,  interest,  and  they  had  a  right  to  re- 
ly  on  his  judgment,   his  recommendations  of 
directors,   and  other   acts,   with   all  the  con- 
fidence inspired  by  such  a  belief.'    There  are 
a  number  of  other  cases  in  which  it  has  been 
held  that  agreements  between  stockholders  that 
particular  persons   shall  fill   the   offices   of  a 
corporation  and  draw  designated  salaries  im- 
pair the  dutj  of  stockholders  to  choose  for 
their  officers  such  persons  as  are  best  adapted 
to   promote   the   welfare   of   the   corporation. 
Among  them  are  Guernsey  v.  Cook,  117  Mass. 
548;    s.   c.»  120  Mass.   601;    Woodworth   t. 
"W^ntworth,    183   Mas&.    809.      lin   White   r. 
Thomas,  etc.,  Co.,  62  N.  J.  Eq.  178,  28  Atl. 
75,  the  holder  of  certain  patents  agreed  with 
several  capitalists  to  form  a  joint-stock  com- 
pany, a  portion  of  the  capital  stock  of  which 
•was  to  be  issued  to  him  in  payment  of  patents 
-to  be  assigned  to  the  corporation,  another  por- 
tion to  be  issued  to  the  capitalists  for  funds 
to  be  advanced  by  them  in  exploiting  the  pat- 
ents, and  the  remaining  shares  were  to  be  held 
in  the  treasury  for  sale.     It  was  agreed  that 
tlie  shares  other  than  those  left  in  the  treasury 
'were  to  be  transferred  to  a  trustee,  to  be  held 
tar  the  term  of  ten  years,  and  were  by  him  to 
be  so  voted  at  the  elections  of  the  directors 
tbat  the  patentee  should  nominate  and  elect 
JL  minority  of  the  directors,  and  the  holders  of 
tbe   remainder  of  the  stock  should  elect  the 
majority.     After  the  shares  reserved  in  the 
treasury  were  sold  and  the  purchasers  thereof 
had  also  purchased  of  the  patentee  the  great- 
er portion  of  his  stock,  a  suit  was  brought  by 
much  purchasers  against  the  trustee  to  restrain 
him  from  voting  at  an  approaching  election  the 
shares  of  stock  thus  held  by  him  in  trust,  and 
to  have  the  agreements  under  which  he  held 
them  canceled  and  set  aside.    The  court,  rely- 
ftxg  upon  the  general  principle  that  the  right 
to  vote  stock  'cannot  be  separated  from  the 
ownership  in  such  sense  that  the  elective  fran- 
chise shall  be  in  one  man,  and  the  entire  bene- 
ficial  interest  in  another,  nor  to  any  extent, 
tmleas  the  circumstances  take  the  case  out  of 
the  geaerul  rule,'  declared  the  trust  in  question 
<Toid,  aad  granted  the  relief  sought  by  the  com- 


plainants. In  Harvey  r.  Improvement  Co.,  118 
N.  C.  693,  24  S.  B.  489,  32  L.  R.  A.  265,  54 
Am.  St.  R.  749,  it  was  declared  that  'each 
stockholder,  whether  by  himself  or  his  proxy, 
must  be  free  to  cast  his  vote  for  what  he  deems 
the  best  interest  of  the  corporation,  the  other 
stockholders  being  entitled  to  the  benefit  of 
such  free  exercise  of  his  judgment  by  each;  . 
and  hence  any  combination  or  device  by  which 
a  numbe^  of  stockholders  shall  combine  to 
place  the  voting  of  their  shares  in  the  irrevo- 
cable power  of  another  is  held  contrary  to  pub- 
lic policy,'  and  'power  to  vote  is  inherently  an- 
nexed to,  and  inseparable  from,  the  real  own- 
ership of  each  shape,  and  can  only  be  delegated 
by  proxy  with  power  of  revocation.*  So  in 
Gage  V.  Fisher,  5  N.  Dak.  297,  65  N.  W.  809, 
31  li.  R.  A.  557,  one  of  the  grounds  upon 
which  the  transaction  therein  involved  was  held 
to  be  void  was  that  each  stockholder  in  a  cor- 
poration has  the  right  to  demand  that  every 
other  stockholder,  if  he  desires  to  do  so,  shall 
have  the  right  to  exercise  at  each  annual  meet- 
ing 'his  own  judgment  as. to  the  best  interest 
of  all  the  stockholders,  untrammeled  by  dicta- 
tion and  unfettered  by  the  obligation  of  any 
contract.'  We  are  aware  that  there  are  some 
cases  in  which  a  contrary  principle  is  announc-  ' 
ed,  but,  in  our  opinion,  the  cases  dted  announce 
the  better  doctrine.  One  of  the  cases  holding 
contrary  to  our  opinion  is  Smith  v.  San  Fran- 
cisco &  N.  P.  R.  Co.,  115  Cal.  584,  47  Pac  582, 
35  li.  R.  A.  309,  56  Am.  St.  Rep.  119,  the  sound- 
ness of  which,  we  think,  is  very  justly  criticised 
in  a  note  following  a  report  of  the  case  in 
56  American  State  Reports,  119.  In  that  case 
it  may  be  noted  that  the  contract  involved  was 
limited  to  five  years. 

*'In  the  instant  case  the  motives  of  Morel  and 
those  acting  with  him  may  be  for  the  promotion 
of  the  prosperity  of  the  corporation  and  the 
welfare  of  the  majority  of  its  stockholders,  but, 
in  passing  judicially  upon  the  question  as  to  the 
validity  of  the  contract  set  up  by  them,  and  un- 
der the  terms  of  which  they  daim  the  right  to 
indefinitely  control  the   afitairs   of  tbe   corpo- 
ration, we  must  look  alone  to  what  such  con- 
tract permits  to  be  done,  if  the  parties,  or  any 
of  them,  choose  to  press  the  privileges  which  it 
confers.    According  to  the  authorities  we  have 
cited,  it  is  the  theory  of  the  law  that  the  hold- 
ers of  the  majority  of  the  shares  of  stock  in 
a  corporation  may  control  its  management,  and 
every  person  who  becomes  an  owner  of  stock 
therein  has  a  right  to  believe  that  the  corpora- 
tion will,  and  to  insist  that  it  shall,  be  managed 
by  the  majority.    Morel  and  his  friends  owned 
only  50  shares  of  stock,  just  half  of  the  whole 
number  of  shares,  at  the  time  the  agreement  in 
question  was  entered  into;   now  they  own  only 
45  shares,  one  of  their  number,  contrary  to  an 
agreement  entered  into  by  them  among  them- 
selves, having  sold  his  6  shares;   and  it  is  this 
minority   which   daims  to   have   the   right  to 
control  the  corporate  affairs  by  dictating  the 
majority  of  the  directors   to  be  elected.     To 
illustrate  how  small  a  minority  might  exerdse 
such  right  under  the  alleged  agreement,  sup- 
pose none  of  the  other  members  of  the  Morel 
faction    should  sell,    and    they    should    agree 
among  themselves  to  vote  their  stock  as  a  uni^ 
as  determined  by  ballot;    then  23  shares  would 
control.    If  this  could  be  done,  then  the  ovniers 
of  such  23  shares  could   agree  among   tnem- 
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selves  that  they  would  hold  meetings,  and  by  a 
majority  of  their  shares  determine  how  all  the 
23  votes  should  be  cast  in  the  meeting  to  be 
held  to  determine  how  the  45  shares  should 
be  voted;  and,  if  so,  then  12  shares  could  de- 
termine the  whole  policy  of  the  corporation, 
though  the  Hilton  faction  should  own  25  shares, 
Hoge  25  shares,  and  Mills  5  shares,  as  seems 
now  to  be  the  case,  as  the  answer  charges 
merely  on  belief  that  Hilton  is  the  real  owner 
of  the  shares  standing  in  the  names  of  Hoge 
and  Mills. 

"Our  conclusion  is  that  the  contract  set  up 
by  the  respondents  to  the  rule  as  cause  why 
mandamus  absolute  should  not  be  granted  is 
against  public  policy,  and  therefore  void,  be- 
cause it  indefinitely  deprives  the  owners  of  the 
stock  constituting  the  Hilton  faction,  though 
they  may  have  a  majority  of  the  stock,  of  the 
power  to  exercise  their  right  as  well  as  their 
duty  to  the  other  stockholders,  present  or  fu- 
ture, and  to  the  public,  to  so  vote  in  the  elec- 
tion of  directors  for  the  company  as  will  in 
their  judgment  promote  its  prosperity  and  best 
enable  it  to  perform  its  duties  to  the  public,  and 
because  it  gives  the  shareholders  of  the  Morel 
faction,  even  though  they  may  own  but  a  small 
minority  of  the  stock,  the  right  to  indefinitely 
control  the  affairs  of  the  corporation,  including 
the  right  to  fix  the  compensation  of  its  officers 
and  agents  and  to  fill  any  of  such  positions 
from  among  their  own  members.  It  follows 
that  the  court  did  not  err  in  rendering  the 
judgment  of  which  complaint  is  made." 

The  connection  in  which  the  Ck>art  of  Ap- 
peals uses  the  language,  "The  Ghattaboochee 
Brick  Company,  referred  to  in  the  contract 
declared  on,  is  a  private  business  corporation 
which  has  no  functions  of  a  public  char- 
acter," shows  a  misconception  of  the  forego- 
ing opinion.  It  is  true  that  in  the  conclud- 
ing paragraph  of  the  opinion,  stating  reasons 
why  the  contract  was  void  as  against  public 
policy,  it  was  said  that  the  stockholders  owed 
a  duty  ''to  the  public,  to  so  vote  in  the  elec- 
tion of  directors  for  the  company  as  will 
in  their  judgment  promote  its  prosperity  and 
best  enable  it  to  perform  its  duties  to  the 
public,"  but  that  was  only  one  reason,  and 
the  language  employed  did  not  mean  that  in 
order  to  make  the  rule  applicable  the  cor- 
poration must  be  what  is  commonly  called  a 
public  service  corporation.  Other  reasons 
were  stated,  all  of  which  were  discussed  in 
the  opinion  based  on  principles  applicable  to 
^ntracts  of  the  character  involved,  irre- 
spective of  the  quasi  public  or  private  char- 
acter of  the  corporation,  or  whether  its  func- 
tions were  private  or  public.  Numerous  prior 
decisions  of  other  courts,  not  cited  in  the 
opinion,  as  well  as  subsequent  decisions, 
might  be  cited,  holding  such  contracts  void  as 
against  public  policy,  without  regard  to  the 
public  or  private  character  of  the  corpora- 
tion. However,  the  decision  above  mentioned 
by  this  court  is  the  law  of  this  state,  and  it 
would  be  useless  again  to  enter  into  further 
discussion  of  the  case.  The  case  was  dis- 
tinguished in  Simmons  v.  Atlanta  Telephone, 


etc.,  Co.,  139  Ga.  488,  77  S.  B.  877,  but  not 
on  the  ground  of  the  character  of  the  cor- 
poration the  stock  of  which  was  involved. 
The  corporation  in  that  instance  was  a  quasi 
public  corporation,  being  a  telegraph  and  tel- 
ephone company.  The  nature  of  the  contract 
upon  which  the  present  action  is  founded 
need  not  be  again  stated.  Sufficient  has  been 
said  of  it  to  show  that  under  application  of 
the  principles  applied  in  the  opinion  in  Morel 
V.  Hoge,  130  Ga.  625,  61  S.  E.  487,  16  L.  R. 
A.  (N.  S.)  U86,  14  Ann.  Cas.  935,  it  is  void 
because  it  is  against  public  policy,  and  its 
breach  does  not  afford  the  plaintiff  a  cause 
of  action.  Under  this  view  it  is  unnecessary 
to  deal  with  other  grounds  of  attack  on  the 
contract  raised  by  the  demurrer. 

[2]  2.  The  trial  judge  sustained  a  special 
demurrer  and  ordered  paragraph  10  stricken 
from  the  petition.  The  cross-bill  ox  excep- 
tions assigns  error  on  this  ruling.  The  Court 
of  Appeals  affirmed  the  Judgment  oh  the 
cross-bill  of  exceptions.  The  substance  of 
paragraph  10  is  not  of  such  materiality  as 
renders  it  necessary  to  be  stated.  It  is  suffi- 
cient to  state  that  there  was  no  error  in 
the  ruling  made. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill. 

All  the  Justices  concur. 

HILL  and  GILBERT,  JJ.,  concur  specially 
in  the  judgment  on  the  main  bill  of  excep- 
tions. 


(28  Ga.  App.  394) 

WILLINGHAM,    WRIGHT    &    COVINGTON 
V.  GLOVER  «t  al.     (No.  12646.) 

(Court  of  Appeals  of  (xeorgia,  Division  No.  2. 

March  20,  1922.) 

(SyUabus  by  the  CaurL) 

I.  Appeal  and  error  <8ss>9l7(3),  lt39^Partlo» 
<S==»89(3)— Pleading  <S;=9205(4),  225(1)— 
When  order  sustaining  demurrer  Is  general, 
appellate  court  must  consider  special  as  welt 
as  general  grounds;  court  not  bound  to  give 
opportunity  to  amend  on  sustaining  of  special 
demurrer;  court  may  grant  plaintiff  oppor- 
tunity to  correct  defects  subjeot  to  special  de- 
murrer; misjoinder  Is  ground  of  special,  and* 
not  general,  demnrrer. 

The  plaintiff  law  firm  sued  the  defendants 
upon  a  quantum  meruit  for  the  value  of  legral 
services  rendered  under  an  alleged  joint  con- 
tract and  employment  in  representing  their  in- 
terests in  a  factional  contest  with  other  stock- 
holders in  a  corporation.  The  amended  peti- 
tion in  effect  charges  that  the  three  defendants 
expressly  and  simultaneously  employed  th.& 
plaintiffs  to  perform  the  services  in  question 
for  the  defendants,  and  that  the  purposes- 
sought  and  results  obtained  from  such  employ- 
ment were  a  common  undertaking  and  for  the 
common  benefit  of  the  defendants.  Defendants 
demurred  upon  the  grounds  that  there  was  » 
misjoinder  of  parties  defendant  and  of  causes^ 
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of  action,  becaase  the  petition  showed  that  the 
alleged  contract  was  several,  and  not  joint,  as 
the  peconiary  holdings  and  interests  of  the 
defendants  were  separate  and  distinct;  that 
certain  of  the  alleged  benefits  were  received  by 
the  corporation  or  by  other  stockholders  or 
persons,  for  which  they,  and  not  the  defend- 
ants, would  be  liable;  that  certain  of  the  al- 
leged services  were  not  such  as  would  author- 
ize a  recovery  against  the  defendants;  and 
that  the  petition  is  defective  in  form  in  fail- 
ing to  itemize  the  amounts  claimed  for  each 
particular  service  and  for  expenses  incurred. 
The  court  passed  the  following  order:  "The 
within  demurrer  sustained,  and  plaintiffs'  case 
dismissed,  and  Judgment  against  plaintiffs  for 

S- costs."     It  does  not  appear  that  the 

plaintiffs  tendered  or  sought  to  offer  any 
amendment  to  avoid  the  order  of  dismissal, 
but  they  except  thereto  by  direct  bill  of  ex- 
ceptions,   ^eld: 

Where   a  demurrer  to   a   petition   contains 
grounds  both  of  general  and  of  special  demur- 
rer, and  the  trial  judge,  without  spedtying  the 
grounds  or  the  basis  of  his  decision,  passes  a 
general  order  sustaining  the  demurrer  and  dis- 
missing   the    petition,    the   judgment   will   be 
treated  as  sustaining  the  entire  demurrer  up- 
on all  its  grounds,  and  the  special  as  well  as 
the  gencrid   grounds   must   be   considered  on 
review  if  the  petition  is  not  subject  to  the 
latter.    McClaren  v.  Williams,  132  Ga.  352  (2), 
e4  S.  B.  65;    Herring  v.  Smith,  141  Ga.  825 
(4),  82  S.  El  132;   De  Loach  v.  Ga.  Coast  B. 
Co.,  144  Ga.  678  (1),  87  S.  B.  889;    Gunn  v. 
James,  120  Ga.  482  (2),  48  S.  B.  148;    Hug- 
gins  V.   S.  B.  Lime  &  Cement  Co.,   121  Ga. 
311   (1),  48  S.  B.  933;    Crittenden  v.  South- 
em  Home  Ass'n,  111  Ga.  266  (5),  36  S.  B. 
643;    AtianU  Post   Co.  v.  McHenry,   26  Ga. 
App.   341    (1),   106  S.  B.  324.     The  rule  is 
otherwise  where  the  order  of  dismissal  is  ex- 
pressly limited  to  the  generid  grounds,  or  from 
its  language  may  be  so  construed,  in  which 
event  the  special  grounds  will  not  be  consid- 
ered, but  will  be  left  to  subsequent  determina- 
tion by  the  trial  court.    lander  v.  Whitehead, 
116  Ga.  206,  42  S.  B.  858;    Simpson  v.  San- 
ders, 130  Ga.  265,  271,  60  S.  B.  541;    Linam 
▼.  Anderson,  12  Ga.  App.  735  (4),  739,  78  S. 
B.  424.    While  a  peremptory  judgment  of  dis- 
missal is  ordinarily  not  the  proper  disposition 
of  a  petition  upon  the  sustaining  of  a  special 
demurrer,  but  the  result  of  sustaining  the  de- 
murrer is  only  to  eliminate  the  parts  so  held 
bad,  so  that  under  the  better  practice  there 
should  be  no  dismissal  except  where  the  plain- 
tiff   fails    to   amend    in   compliance    with   the 
court's  terms  affording  opportunity  to  do  so 
(White  V.  Littie,  139  Ga.  523   [3],  77  S.  E. 
d46;  News  Pub.  Co.  v.  Lowe,  8  Ga.  App.  333, 
334,  69  S.  B.  128),  it  is,  however,  the  rule  that, 
while  the  court  may  provide  in  its  order  sus- 
taining a   special  demurrer  that  the  plaintiff 
have  an  opportunity  to  amend  so  as  to  meet 
sach  special  grounds,  it  is  "not  bound  to  do  so, 
especially  where  no  request  is  made  for  time 
in  which  to  amend."     (Lamar,  Taylor  &  Riley 
Drug  Co.  V.  First  Nat.  Bank  of  Albany,  127 
Ga.    448,  452,   56   S.   B.  486,  488;    Wells  v. 
Butlers  Builders'  Supply  Co.,  128  Ga.  37  [3], 
39s  57  S.  B.  55).     But  where  a  petition  has 
on  is^neral  order  been  dismissed,  and  the  appel- 
late  court  finds  that  it  is  not  subject  to  gen- 
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eral  demurrer,  or  to  certain  of  the  grounds  of 
special  demurrer,  bat  is  subject  to  other  spe- 
cial grounds,  direction  may  be  given  that,  be- 
fore the  judgment  of  this  court  is  made  the 
judgment  of  the  court  below,  the  plaintiff  be 
allowed  to  amend  his  petition  so  as  to  cure  the 
defects  therein,  that  upon  his  doing  so  the 
case  stand  for  trial  upon  the  petition  as  thus 
amended,  and  that  upon  his  failure  to  do  this 
the  judgment  below  be  unconditionally  affirm- 
ed. Sims  V.  Cordele  Ice  Co.,  119  Ga.  597  (3). 
46  S.  B.  841;  Herring  v.  Smith,  141  Ga.  825 
(4a),  82  S.  B.  132;  Wilson  v.  Central  of  Ga. 
Ry.  Co.,  132  Ga.  216  (3),  63  S.  B.  1121; 
Brown  v.  Bowman,  119  Ga.  153  (3),  158,  46  S. 
B.  410;  Dunn  v.  Western  Union  Tel.  Co.,  2 
Ga.  App.  845  (1),  853,  59  S.  B.  189;  Temest 
V.  Ga.  Coast  &  Piedmont  R.  Co.,  19  Ga.  App. 
94,  96,  90  S.  B.  1040;  Ga.  Fertilizer  &  Oil 
Co.  V.  Johnson,  18  Ga.  App.  281,  89  S.  B.  344. 
(a)  A  misjoinder  of  parties  or  of  causes  of 
action  is  not  a  ground  of  general  demurrer,  but 
is  a  defect  which  should  be  taken  advantage 
of  by  special  demurrer  filed  at  the  first  term. 
Ga.  R.  Co.  V.  Tice,  124  Ga.  459  (1),  462,  463, 
52  S.  B.  916,  4  Ann.  Cas.  200;  RUey  v.  Royal 
Arcanum,  140  Ga.  178  (lb),  78  S.  B.  803; 
Neil  V.  Dow  Law  Bank,  138  Ga.  158,  74  S.  E. 
1027;  Ldppincott  v.  Behre,  122  Ga.  548  (2, 
3),  546,  50  S.  B.  467;  Armuchee  Pants  Mfg. 
Co.  V.  JuiUard,  14  Ga.  App.  141,  80  S.  B.  525. 
The  former  rule  stated  in  Governor  v.  Hicks, 
12  Ga.  189,  that  such  a  petition  will  be  held 
bad  on  general  demurrer,  lias  been  expressly 
modified  by  Ga.  R.  Co.  v.  Tice,  supra,  124  Ga. 
463,  52  S.  B.  916,  4  Ann.  Cas.  200.  The 
grounds  attacking  the  alleged  misjoinder  in 
the  instant  petition,  while  treated  by  counsel 
as  a  general  demurrer,  cannot,  therefore,  be 
so  considered;  but,  as  they  point  out  the  al- 
leged defects  with  sufficient  particularity,  may 
be  treated  as  a  part  of  the  special  demurrer. 


2.  Attorney  and  oilent  ^=9 1 66 (I)— Contract  9f 
employment  presumed  joint,  though  attor- 
neys sued  on  quantum  meruit. 

Under  the  allegations  of  the  petition,  while 
the  value  of  the  alleged  services  can  be  recov- 
ered only  under  implied  contract,  upon  a 
quantum  meruit,  yet  since  under  the  allegations 
the  employment  itself  was  express  and  spe- 
cific and  was  the  simultaneous  act  of  the  de- 
fendants in  furtherance  of  a  common  purpose 
and  for  a  benefit  common  to  all,  the  contract 
must  be  taken  as  controlled  by  the  general  le- 
gal presumption  that  such  an  obligation  is 
joint.  Walker  v.  City  of  Rome,  6  Ga.  App. 
59,  61,  64  S.  B.  310;  Blliott  v.  Bell,  37  W.  Va. 
834,  17  S.  B.  399;  Knowlton  v.  Parsons,  198 
Mass.  439,  84  N.  B.  798;  Pittsley  v.  King,  206 
Pa.  193,  55  Ati.  920;  Hill  v.  Combs,  92  Mo. 
App.  242;  Turley  v.  Thomas,  81  Nev.  181, 
101  Pac.  568»  135  Am.  St  Rep.  667;  Paige 
on  Contracts  (2d  Bd.)  3584;  40  Cyc.  2838 
(note  96) ;  18  Corpus  Juris,  577--580;  6  Cor- 
pus Juris,  730-732;  2  Ruling  Case  Law,  1032. 
Although  disproportionate  interests  of  bene- 
ficiaries of  a  contract  in  the  subject-matter  and 
fruits  of  the  employment,  where  the  nature 
of  the  contract  is  otherwise  doubtful,  may 
sometimes  be  considered  in  construing  its  na- 
ture and  character  as  several  (Beck  v.  Pounds, 
20  Ga.  37;  International  Hotel  Co.  v.  Flynn, 
288  lU.  688,  87  N.  B.  855;  15  Ann.  Cas.  1059; 
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2  Elliott  on  Contracts,  1478;  18  Corpus  Juris, 
678),  yet  in  a  contract  such  as  is  set  forth  hj 
the  amended  petition,  the  express  and  si- 
muitaneouB  employment  of  the  plaintiffs  by 
the  defendants  in  pursuance  of  a  common  ob- 
ject must  be  taken  as  the  controlling  factor  in 
its  construction. 

3.  Attorney  and  client  ^=s> 1 6 1— Principal  and 
agent  <8s>l36(3)p  145(4),  149(2),  150(3)— 
Employer  of  services  cannot  apportion  llablU 
ity  where  he  does  not  diselose  names  of  oth- 
ers Interested;  aoent  er  undisclosed  principal 
may  be  held  liable;  after  election  to  proceed 
.against  agent  er  undisclosed  principal  the 
other  cannot  be  held;  agent  acting  beyond  au- 
thority is  personally  liable;  agent  acting  for 
benefit  of  prinelpal  may  expressly  bind  him- 
self. 
One  actually  employing  another  to  perform 
seryices,  in  the  subject-matter  or  results  of 
which  others  besides  himself  may  hare  a  bene- 
ficial interest,  cannot  avoid  or  apportion  his 
personal  liability  for  the  compensation  on  the 
theory  that  he  acted  and  assumed  to  act  partly 
on  behalf  of  the  other  beneficiaries,  where  he 
fails  to  disclose  their  names,  although  he  may 
have  informed  the  opposite  contracting  party 
that  others  besides  himself  had  a  beneficial  in- 
terest 8iler  y.  Perkins,  126  Tenn.  360,  149 
a  W.  1060,  47  K  B.  A.  (N.  S.)  232,  and  case 
note;  21  R.  C.  K  895,  896.  If  the  employer 
is  in  fact  merely  an  agent  and  acts  with  the 
authority  of  an  undisclosed  principal,  either 
he  or  such  principal  may  be  held  liable  at  the 
election  of  the  opposite  party;  but  the  con- 
tractual liability  of  such  agent  and  principal 
is  not  joint,  and,  after  an  election  to  proceed 
against  one,  the  other  cannot  be  held.  Wylly 
y.  Collins,  9  Ga.  223,  229;  Uppincott  v.  Bebre, 
122  Ga.  543  (3),  545,  50  S.  E.  467;  Fontaine 
y.  Eagle  &  Phcenix  Mfg.  Co.,  52  Ga.  31,  33; 
Commercial  City  Bank  y.  Mitchell,  25  Ga.  App. 
887  (2),  106  S.  E.  67.  If  in  point  of  fact  the 
employer  has  acted  without  or  beyond  the  au- 
thority of  an  alleged  principal,  he  alone  be- 
comes personally  liable  (Peeples  y.  Perry,  18 
Ga.  App.  369,  373,  89  S.  E.  461;  Haupt  y. 
Vint.  68  W.  Va.  657,  70  S.  E.  702,  34  L.  B.  A. 
[N.  S.]  518,  and  case  note) ;  and,  eyen  though 
he  be  acting  in  the  capacity  of  agent  and  for 
the  sole  benefit  of  his  principal,  he  may  neyer- 
theless  by  express  undertaking  bind  himself 
personally  (Ciyil  Code  1910,  §  3613;  Pbinizy  y. 
Bush,  129  Ga.  479  [9],  492,  59  as.  259).  See, 
also,  on  the  general  question  of  liability  of  the 
employer  or  beneficiary  for  attorney's  fees, 
Daly  y.  Hlnes  &  Hobbs,  55  Ga.  470;  Simms  y. 
Floyd,  66  Ga.  719  [2] ;  Mathews  y.  Giles,  108 
Ga.  364,  33  S.  E.  1006:  40  Cyc.  28S7,  2838;  6 
Corpus  Juris,  732,  734;  2  Buling  Case  Law, 
1032.  Thus,  under  either  of  the  foregoing 
principles,  the  petition  was  not  subject  to  de- 
murrer as  failing  to  allege  the  names  and  in- 
terests of  beneficiaries  other  than  defendants, 
or  the  shares  of  stock  represented  by  certain 
of  the  defendants  in  addition  to  their  own 
shares  in  the  corporation,  or  as  showing  lia- 
tHlity  by  beneficiaries  other  than  defendants; 
nor  was  it  subject  to  the  special  ground  that 
only  the  corporation  was  liable  for  the  alleged 
seryice  in  preparing  new  corporate  by-laws, 
since  there  are  allegati<His  whidi  may  be  taken 


as  indicating  that  such  preparation  was  direct- 
ed by  the  defendanta  for  their  own  benefit 

4.  Attorney  and  client  «=:»I45,  167(2)— Atter- 
n^e  may  recover  reasonable  value  of  serv- 
ices in  attacking  combination  of  stockholders 
regardless  of  its  legality;  validity  of  combi- 
nation of  stookhoiders  attacked  aa  voting  trust 
held  for  ]ui7  unless  testimony  dear  and  un- 
equivocal. 

While  in  this  state  a  yoting  trust  is  il- 
legal (English  y.  Eosenkrants,  152  Ga.  — , 
111  S.  E.  198;  Morel  y.  Hoge,  130  Ga.  625. 
61  S.  E.  487,  16  L.  R.  A.  [N.  S.]  1136,  14 
Ann.  Cas.  035),  it  is  unnecessary  to  determiuie 
whether  the  alleged  agreement  by  other  stock- 
holders in  the  corporation,  as  set  forth  in  the 
petition,  was  thus  imlawful,  since,  if  the  plain- 
tiffs' alleged  successful  attack  without  litiga- 
tion upon  such  agreement  and  conduct  of  those 
stockholders  was  authorised  by  and  beneficial 
to  the  defendants,  plaintiffs  might  recoyer  the 
reasonable  yalue  of  this  Item  of  seryice,  regard- 
less of  the  legality  of  that  combination.  Nor 
can  it  be  held,  as  matter  of  law,  that  the  agree- 
ment of  the  defendants  themselyes  as  attached 
to  the  petition  was  itself  such  an  illegal  yoting 
trust,  which  would  preclude  plaintiffs'  recoyery 
of  compensation  for  preparing  that  agreement 
or  for  attacking  the  agreement  and  actions  of 
other  stockholders.  So  far  as  indicated  upon 
its  face,  the  defendants'  agreement  appears  to 
be  only  defensiye  in  character,  and  not  such 
as  is  inhibited  by  law.  Should  the  latter 
agreement  be  properly  attacked  by  plea  or 
answer  as  being  thus  illegal  when  taken  in 
connection  with  suflSdent  other  alleged  facts 
and  circumstances,  the  question  thus  raised 
would  be  for  determination  by  the  jury,  unless 
the  testimony  be  so  dear  and  unequivocal  that 
the  trial  court  might  construe  the  alleged 
agreement  to  be  legal  or  illegal  as  matter  of 
law. 

5.  Attorney  and  dlent  ^=»-l 65— Petition  should 
Itemize  claim  for  services  and  expenses. 

The  other  grounds  of  spedal  demurrer  are 
without  merit,  except  that  the  petition  was 
subject  to  the  ninth  ground  in  failing  to  set 
forth  what  proportions  of  the  total  fee  claimed 
were  due  for  the  respective  items  of  service, 
and  to  itemize  the  amount  charged  as  ex- 
penses. The  defendants  are  reasonably  en- 
titled to  have  these  items  plead  with  particu- 
larity, in  order  to  make  their  defenses. 

6.  Disposition  of  case. 

The  petition  not  being  subject  to  general 
demurrer  or  to  any  of  the  grounds  of  spedal 
demurrer  save  that  just  stated,  the  judgment 
of  the  court  below  is  afilrmed,  but  with  the 
direction  that,  before  the  judgment  of  this 
court  is  made  the  judgment  of  the  court  below, 
the  plaintiffs  shaU  be  allowed  to  amend  their 
petition  so  as  to  cure  the  defects  alleged  in  the 
ninth  ground  of  the  demurrer,  that  upon  their 
so  doing  the  case  stand  for  trial  upon  the  peti- 
tion as  thus  amended,  but  in  the  event  of  a 
failure  so  to  do  the  judgment  be  unconditionally 
affirmed. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 
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Actton  by  WllUngbain,  Wright  ft  Covington 
against  J.  A.  GloTer  and  others.  Judgment 
for  defendants  on  demurrer,  and  plaintiffs 
bring  error.    Affirmed,  with  direction& 

Denny  ft  Wright  and  liaddox  ft  Doyal,  all 
of  Rome,  for  plaintiffs  in  error. 

Porter  ft  Mebane^  M.  B.  Bubanks,  0.  N. 
Featherston,  and  Nathan  Harris,  all  of 
Home,  for  defendants  in  error. 

JENKINS,  P.  J.  Judgment  affirmed,  with 
directions. 

STEPHENS,  and  HILL,  JJ.,  concur. 


(28  Oa.  App.  399) 

PAYNE,  Agent,  v.  DUNCAN  ft  NELM& 

(No.  12758.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

March  20, 1922.) 


(SyUabus  by  the  CowrtJ 

1.  Carriers  ^s>228(2)— >Bunlen  on  oanrler  to 
show  faliuro  of  shipper  to  give  sotlcs  of  !»» 
\my  as  required  by  bill  of  lading  pleaded  and 
proved  by  It. 

While  a  stipuktion  in  a  contract  for  the 
shipment  of  live  stock  that  "before  the  prop- 
erty is  removed  from  the  poBsesBion  of  the 
carrier  or  mingled  with  other  property,  the 
shipper,  owner  or  consiflrnee  shall  inform  in 
writing  the  delivering  carrier  of  any  injury  to 
the  property/'  is  reasonable  and  valid,  so  that, 
in  the  absence  of  any  express  or  implied  waiver 
of  it  by  the  carrier,  a  recovery  could  not  be 
legally  had  from  the  carrier  for  snch  an  in* 
jury,  where  the  evidence  shows  that  the  plain* 
tiff  did  not  comply  with  the  stipulation  (South- 
em  Ry.  Co.  V.  ToUerson,  129  Oa.  647,  69  S.  E. 
799;  Roberts  v.  Ga.,  etc.,  Ry.  Co.,  10  Ga.  App. 
100,  72  8.  E.  942),  yet  where  the  plaintiff  does 
not  sue  upon  the  express  contract  of  affreight- 
ment, but  brings  his  action  in  tort,  and  where  it 
is  the  carrier  who  sets  up  by  its  plea  and  in- 
troduces in  evidence  the  bill  of  lading  with  its 
stipolation  as  to  notice,  the  burden  of  proof  lies 
upon  the  carrier  to  sustain  its  affirmative  plea 
and  defense  by  showing  the  failure  of  the 
plaintiff  consignee,  the  shipper  and  the  owner, 
to  give  the  notice  thus  required.  Southern  Ry. 
Co.  V.  Bunch,  27  Ga.  App.  689,  109  S.  B.  523. 
The  carrier  here  failed  to  offer  such  proof. 

2.  Carrisrs  •=:»2 18  (8)— Stipulation  In  oontraet 
bold  not  to  relieve  oarrier  of  negligence  in 
failing  to  irrovldo  proper  faoiiitiss  for  unload-  .      ,^  ^«  » 
Ing;    risk  in  unloading  assumed  by  shipper  ^^  ^}  unloading. 
kiidwing  of  inadequate  faoiiitiss  but  undertak- 
ing to  unload. 

While  it  has  been  held  that  a  carrier  of 
Sve  stock  may  by  special  contract  make  rea- 
sonable stipulations   in   reference   to   matters 


which  are  merely  incidental  to  the  transporta- 
tion of  the  snimsls,  such  as  loading  and  un- 
loading and  oaxing  for  the  stock,  it  is  not  the 
law  that  such  a  stipulation,  oBligating  the 
shipper  to  unload  the  animals  from  the  car 
at  his  own  risk  and  expense,  and  providing  that 
any  helpers  which  might  be  furnished  by  the 
carrier  for  the  shipper's  accommodation  should 
be  ''deemed  employees  of  the  shipper"  while 
so  engaged,  can  be  construed  as  relieving  the 
carrier  from  the  result  of  what  might  be  deem- 
ed to  be  its  own  negUgence  in  failing  to  pro- 
vide safe  and  proper  facilities  foir  unloading  the 
stock.  Brannon  v.  Atlanta,  etc.,  R.  Co.,  4  Ga. 
App.  749,  751,  62  S.  E.  46S;  Cranor  v.  South- 
em  R.  Co.,  13  Ga.  App.  8G(2),  78  S.  E.  1014. 
But  where,  as  here,  it  is  shown  without  dis- 
pute that  the  alleged  inadequate  facilities  for 
unloading  were  known  to  the  shipper,  but  he 
nevertheless  undertook  through  his  own  spedal 
agent  to  unload  the  stock  himself,  according 
to  a  mode  and  method  acquiesced  in  by  him, 
then  and  in  such  event  the  risk  of  their  being 
thus  injured  must  be  taken  to  have  been  as- 
sumed by  the  shipper  (Brannon  v.  Atlanta, 
etc.,  R.  Co.,  supra,  4  Ga.  App.  762,  62  S.  B. 
468) ;  and  it  therefore  follows  that  the  verdict 
and  judgment  for  the  plaintiffs  is  without  evi- 
dence to  support  it. 


Error  from  Superior  Coort,  Madison  Coun- 
ty; W.  L.  Hodges,  Judge. 

Action  by  Duncan  &  X^lms  against  J.  B. 
Payne,  Agent  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

B.  T.  Moseley,  of  Danlelsville,  and  John 
B.  Gamble,  of  Athens,  for  plaintiff  in  error. 

Clarence  E.  Adams,  of  Danlelsville,  for  de- 
fendants in  error. 

JENKINS,  P.  J.  [1,2]  There  was  undis* 
puted  testimony  which  showed  that  one  of 
the  plaintiff  firm  at  the  time  of  the  injury  to 
the  mules  in  question  had  actual  knowledge 
of  the  alleged  safer  facilities  for  unloading, 
but  made  no  protest  to  the  carrier  or  its 
agent,  and  sent  to  the  carrier's  de];>ot  the 
plaintiffs'  own  agent,  who  paid  the  freight, 
took  charge  of  the  animals  and  haltered 
some,  accepted  the  carrier's  existing  place 
and  facilities  for  unloading,  without  offering 
any  objection,  and  himself  (whatever  under 
the  disputed  evidence  the  carrier's  agent 
might  have  done  in  directing  or  suggesting 
the  manner  of  unloading)  acquiesced  in  the 
agent's  suggestions,  and  actively  assisted  in, 
if  he  did  not  wholly  direct,  all  of  the  pre- 
sses of  unloading. 

It  is  not  necessary  to  add  anything  further 
to  the  headnotes. 
Judgment  reversed. 


STEPHENS  and  HILL,  JJ.,  concur. 


' 


^s>For  otb«r  cases  sss  same  tQpic  and  KBT-NUMBBR  In  all  Key^Numbwed  DIsmU  and  Indsxss 
HI  8.E.— 14 
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(28  Qa.  App.  40^ 

BOWDEN  V.  VIRGINIA-CAROLiNA  CHEM- 
ICAL   CO.    (No.   12779.) 

<Ooart  of  Appeals  of  Georgia,  Diviaion  No.  2. 

March  20,  1922.) 

(SyUdbuM  hy  the  Court.) 

1.  Master  and  servant  ^=9 1 77— One  throwing 
lead  from  window  under  orders  of  foreman 
under  whom  plaintiff  worlced  was  a  fellow 
servant. 

The  negligent  act  alleged  and  proved  which 
injured  the  plaintiff  was  that  of  a  fellow  serv- 
ant engaged  in  the  same  business,  for  which 
the  common  master  is  not  responsible,  except 
in  cases  of  railroad  companies.  Civil  Code 
1910,  t  8129. 

2.  Master  and  servant  ^s>139,  189(2)— Em- 
ployee's foreman  held  a  fellow  servant;  or- 
der to  throw  lead  from  window  not  proxi- 
mate oause  of  Injury  oaused  by  the  lead. 

The  plaintiff  and  other  employees,  who  were 
throwing,  lead  out  of  the  upper  vrindows,  and 
the  foreman,  who  instructed  them  to  do  80» 
were  each  and  all  in  the  same  service.  Under 
the  rulings  of  the  Supreme  Court  in  Moore  v. 
Dublin  Cotton  Mills,  127  Ga.  609,  56  S.  E. 
889,  10  L.  R.  A.  (N.  S.)  772,  and  Brush  Elec- 
tric Light  Co.  V.  WeUs,  110  Ga.  192,  35  S.  E. 
365,  the  foreman  was  only  a  fellow  servant. 
Beiddes,  the  order  of  the  foreman  to  the  em- 
ployees was  not  the  proximate  cause  of  plain- 
tiff's injury,  but  the  negligent  manner  in  which 
the  order  was  executed  by  these  employees. 

Error  from  City  Court  of  Maoon;  Will 
Grnin,  Judge. 

Action  by  R&fe  Bowden  against  Yirglnia- 
Carolina  Chemical  Company.  Judgment  for 
defendant,  and  plaintifl  brings  error.  Af- 
firmed. 

Bowden  sought  to  recover  for  personal  in- 
juries received  in  the  course  of  his  employ- 
ment. The  trial  court  awarded  a  nonsuit, 
and  he  excepted.  The  petition  made  a  case 
substantially  as  follows:  The  plaintiff  was 
employed  by  the  defendant  as  a  lead  burner. 
In  the  repairing  of  lead  tanks  In  the  defend- 
ant's plant,  and  while  so  engaged,  under  the 
express  orders  of  one  designs  tied  as  the  vice 
principal  or  alter  ego  of  the  defendant,  he  was 
injured  by  a  piece  of  lead,  weighing  approx- 
imately 200  pounds,  falling  upon  him  from  a 


five-story  boildiag.  By  amendment  be  alleged 
that,  while  engaged  in  the  scope  of  bis  da*^ 
ties,  and  while  going  to  answer  the  roll  call 
in  obedience  to  the  instructions  of  the  super- 
intendent, alter  ego  or  vice  principal  of  the 
defendant,  he  was  injured  as  described. 
From  the  evidence  it  appears  that  the  plain- 
tiff had  been  employed  by  the  defendant  for 
a  number  of  years  as  a  fireman.  On  the  day 
of  his  injury  he  was  ordered  to  assist  a 
lead  burner  in  repairing  the  lead  tanks  of 
the  defendant.  This  work  was  completed 
early  in  the  day,  and  the  plaintiff,  without 
further  instruction,  proceeded  to  gather  up 
the  tools  which  had  been  used  inside  of  the 
building  and  placed  them  behind  the  rear 
door,  inside  the  building.  This  was  his  us- 
ual and  regular  work.  The  whistle  blew  at 
4  o'clock  as  a  signal  for  the  employees,  in- 
cluding the  plaintiff,  to  report  in  front  of 
and  inside  the  building,  for  roll  call.  He 
opened  the  back  door,  stepped  out  in  the  yard 
at  the  back  of  the  building,  and  was  about  to 
go  around  the  building  in  order  to  get  in 
front,  to  answer  roll  call.  After  getting  out- 
side the  building,  and  proceeding  to  the 
front,  he  was  injured  by  a  piece  of  lead  fiill- 
ing  upon  him  from  the  third  floor.  This 
lead  was  thrown  down  from  the  upper  story 
window  by  a  coemployee,  who  was  doing  so 
in  obedience  to  the  orders  of  the  same  fore- 
man who  had  ordered  the  plaintiff  to  as- 
sist the  lead  burner.  No  lead  had  ever  be- 
fore been  thrown  out  on  that  side;  "they 
throwed  it  out  on  the  other  side^  next  to  the 
street"  The  plaintiff  did  not  know  that 
they  were  throwing  lead  out  on  that  side, 
and  on  this  occasion  was  not  in  any  way 
warned  of  the  danger.  The  defendant  moved 
for  a  nonsuit,  on  the  ground,  among  others, 
that  the  negligence,  if  there  was  any,  was 
that  of  a  fellow  servant,  for  which  the  mas- 
ter was  not  responsible. 

John  R.  Cooper,  W.  O.  Cooper,  Jr.,  and  E. 
W.  Butler,  all  of  Macon,  for  plaintiff  in  error. 

Jones,  Park  &  Johnston,  of  Macon,  for 
defendant  in  error. 

HILL^  J.    Judgment  aflhrmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


^s»For  other  eases  see  same  topic  and  iCBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(lU 
(28  Ga.  App.  412) 

UNDERWOOD   v.   FREY.     (No.    I29ia.) 

(Court  of  Appeals  of  Creorgia,  Diyision  No.  2. 

March  20,  1922.) 

(Syllabiu  hy  the  Court.) 

No  error,  aid  oviilence  soffioient. 

No  error  of  law  appears  to  haye  been  made 
and  the  yerdict  is  amply  supported  by  the  evi- 
dence. Indeed  the  verdict  seems  to  have  been 
demanded   by    the   evidence. 

Error  from  Superior  (>>tirt,  Oobb  Ootmty; 
D.  W.  Blair,  Judge. 

Action  between  J.  R.  Underwood  and  B.  T. 
Frey.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

Campbell  Wallace  and  J.  H.  Hawkins,  both 
of  Marietta,  for  plaintiff  in  error. 

H.  B.  Moss  and  Mozley  &  Gann,  all  of 
Marietta,  for  defendant  in  error. 

HILL^  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 


RY.  <fe  LIGHT  CO. 


21-1 


(28  Ga.  App.  312) 

LEE  V.  HILL.     (No.  13069.) 

(Ckrart  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

^  (BvUahw  by  the  OwurtJ 

I.  New  trial  ^=s>68— Verdict  contrary  to  law 
and  evIdMice^  when  Undlngs  adverse  to  plain- 
tiff demanded. 
The  issue  in  this  case  was  made  by  the  fil- 
ing of  a  counter  affidavit  to  the  foredosure  of 
a  laborer's  lien.     Upon  the  trial  the  evidence 
demanded  a  finding,  first,  that  the  plaintiff  was 
not  a  "laborer,"   within  the   meaning  of   the 
statute,  and  that  he  made  the  contract  with 
the  defendant  in  the  capacity  of  a  contractor, 
and  not  in  the  capacity  of  a  laborer;  and,  sec- 
ond, that  the  contract  had  not  been  completed 
prior  to  the  foreclosure  of  the  lien.    The  ver- 
dict in  favor  of   the  plaintiff  was   therefore 
contrary   to  law  and   the   evidence,   and   the 
court  erred  in  overruling  the  defendant's  mo- 
tion for  a  new  triaL     See,  in  this  connection. 
Civil   Code  1910,   |  3350;   Savannah,  etc.,  R. 
Ck>.  ▼.  Grant,  56  Ga.  68;  Kline  v.  Russell,  113 
Ga.  1085,  39  S.  E.  477;  Bruton  v.  Beasley,  135 
6a.  412,  69  S.  E.  561. 

2.  Estoppel  ^=s»88(l)~Now  trial  «=s»40(4)— 
Erroneous  legal  advico  not  "admission,"  oon- 
atltvling  estopM  when  acted  on;  erroneous 
0liarBS^  not  exoeptetf  to,  not  law  of  the  ease 
on  motion  attacking  verdict  as  contrary  to 
law. 

The  ruling  in  the  preceding  note  is  not 
aifected  by  the  fact  that  the  evidence  author- 
ised a  finding  that  the  plaintiff  was  advised  by 
the  defendant  to  take  out  a  laborer's  lien,  or 
by  the  further  fact  that  the  judge  erroneously 
chBTged  the  jury,  in  substance,  that  if  they 
faCEZid  tiiat  the  plaintiff  had  taken  out  a  labor- 


er's lien  upon  the  advice  of  the  defendant,  the 
latter  would  be  estopped  from  contending 
that  the  plaintiff  had  foreclosed  under  the 
wrong  Code  section,  and  that  no  exception  was 
taken  to  this  charge.  Erroneous  legal  advice 
given  by  a  person  is  not  an  ^'admission,"  with- 
in the  meaning  of  section  5736  of  the  Civil 
Code  (1910),  although  such  advice  may  have 
been  acted  upon  to  another's  injury  and  to  the 
benefit  of  the  party  giving  it.  And  especially 
is  this  true  where,  as  in  this  case,  it  does 
not  appeal  that  the  advice  was  given  in  bad 
faith  or  with  intent  to  deceive  or  defraud. 
And  the  failure  of  the  losing  party  in  a  case  to 
except  to  an  erroneous  charge  of  the  court 
does  not  make  the  charge  the  law  of  the  case, 
where  the  motion  for  a  new  trial  contains  the 
ground  that  the  verdict  is  contrary  to  law  and 
the  evidence. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Admis- 
sion.] 

Error  from  Superior  Court,  Newton  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Proceeding  for  foreclosure  of  a  lien  by  J. 
W.  Hill  against  Robert  Lee.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Rogers  &  Tuck,  of  Covington,  for  plaintiff 
in  error. 

King  ft  Johnson,  of  Covington,  for  defend- 
ant in  error. 

BROYLES,  0.  J.    Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  295) 

BROWN  V.  ROME  RY.  &  LIGHT  CO. 
(No.  12745.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

fSyUahus  hy  the  Court.) 

1.  Trial  ^=:»295( I)— Charges  given  and  refused 
to  be  eonsldered  in  oonneotlon  with  the  evi- 
dence and  entire  charge. 

When  considered  in  connection  with  all  the 
evidence,  and  in  the  light  of  the  entire  charge 
of  the  court,  there  is  no  reversible  error  either 
in  the  excerpts  from  the  charge,  or  in  the  fail- 
ure to  give  certain  instructions,  or  in  the  rul- 
ings of  the  court  on  the  evidence  as  complained 
of  in  the  motion  for  a. new  triaL 

2.  Sufficiency  of  evidence. 

There  is  ample  evidence  to  support  the 
verdict,  which  has  the  approval  of  the  trial 
judge. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  between  J.  M.  Brown  and  the  Rome 
Railway  &  Light  Company.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 


For  other  cases  see  sam^  topic  and  KBY-NUMBBR  in  aU  Key-Numbered  DlgestsAod  Indexes 
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WlUingham,  Wright  ft  Govington«  and^ 
Nathan  Harris,  all  of  Rome,  for  plaintiff  In 
«rror. 

Lamar  Camp  and  L.  A.  Dean,  both  of 
Rome,  for  defendant  In  error. 

BLOODWORTH,  J.  Judgment  affirmed. 

BROYLES,  a  J.,  and  LUKE,  J.,  concur. 


<28  Ga.  App.  410) 

GOSS    V.    FiNGER. 

FINGER  V.  GOSS.     (Nos.  12904,   12905.) 

<Ck)urt  of  Appeals  of  Georgia,  Division  No. 
2.     March  20,  1922.) 

(SpllahvM  6y  the  dmrt.) 

Vendor  and  purchaser  ^=s>334(3)^RescindlBg 
vendee  held  entitled  to  recover  amount  paid 
less  damages  for  breach. 
This  is  an  action  for  money  had  and  re- 
ceived as  part  payment  of  the  purchase  money 
in  a  contract  for  the  sale  of  land.  There  was 
sufficient  evidence  introduced  by  the  plaintiff 
as  to  whether  there  had  been  a  rescission  of 
the  contract  to  submit  that  question  to  a  Jury. 
Where  there  has  been  a  rescission  of  a  con- 
tract for  the  sale  of  land  possession  of  which 
remained  in  the  vendor,  the  vendee  named  in 
the  bond  for  title  may,  in  the  absence  of  any 
agreement  to  the  contrary,  recover  from  the 
vendor  the  amount  of  the  purchase  money  paid, 
less  any  damage  occasioned  to  the  vendor  by 
reason  of  the  vendee's  failure  to  perform  the 
contract. 

Error  from  Superior  Court,  Gordon  Conn* 

ty;   M.  C.  Tarver,  Judge. 

* 

Action  by  T.  B.  Goss  against  J.  J.  Finger. 
Judgment  for  defendant,  and  plaintifT  brings 
error,  and  defendant  brings  a  cross-bill  of  ex- 
ceptions. Judgment  reversed  on  the  main  bill, 
and  affirmed  on  the  cross-bill. 

Goss  bought  the  land  involved  in  the  case 
from  Finger,  and  paid  a  portion  of  the  pur- 
chase price  in  cash,  and  gave  his  promissory 
notes  for  the  remainder.  Finger  gave  Goss 
a  bond  for  title.  The  bond  for  title  contained 
no  provision  for  the  forfeiture  of  the  money 
paid,  nor  was  time  made  the  essence  of  the 
contract  Possession  of  the  land  sold  was 
refused  to  the  purchaser.  Goss  thereafter 
returned  the  bond  for.  title  to  Finger,  ac- 
companied by  a  letter  demanding  the  return 
of  the  purchase  money  paid  and  the  promis- 
sory notes  given.  No  reply  was  ever  made 
to  this  letter.  Finger  afterwards  deeded  the 
land  to  a  third  person  as  security  for  a  debt. 
Goss  then  brought  this  action  against  Finger 
for  the  money  had  and  received. 

Lang  &  Lang,  of  Calhoun,  for  plaintiff  in 
error. 

J.  G.  B.  Erwin,  Jr.,  and  F.  A.  Cantrell,  both 
of  Calhoun,  for  defehdant  in  error. 


HTTiTj^  J.  (after  stating  the  facts  as  above). 
Forfeitures  are  not  favored  by  the  law.  Civil 
Code  1910,  i  3717.  No  provision  for  a  for- 
feiture of  the  money  paid  was  in  the  bond 
for  title  given  by  Finger  to  Goss,  nor  was 
there  any  provision  making  time  the  essence 
of  the  contract  Time  is  not  generally  of  the 
essence  of  the  contract  Civil  Code  1910,  { 
4268  (8).  Usually  the  vendee  Is  admitted 
into  possession  under  a  bond  for  title. 
Powell's  Actions  for  Land,  |  873.  Goss, 
through  his  attorneys,  returned  the  bond  for 
title,  with  a  letter  containing  the  condition 
that  Finger  return  to  Goss  the  part  of  the 
purchase  money  paid  to  Finger  and  the  prom- 
issory notes  signed  by  Goss. 

*'In  the  ordinary  course  of  business,  when 
good  faith  requires  an  answer,  it  is  the  duty 
of  the  party  receiving  the  letter  from  the  other 
to  answer  within  a  reasonable  time.  Other- 
wise he  is  presumed  tO  admit  the  propriety  of 
the  acts  mentioned  in  the  letter  of  his  corre- 
spondent, and  to  adopt  them."  Civil  Code 
1910,  I  5741. 

Goss  received  no  reply  to  his  letter.  Finger 
afterwards  deeded  the  land  to  another  party 
as  security  for  a  debt 

''If,  without  having  completed  the  rescission 
by  restoring  the  status,  the  vendor  in  a  bond 
for  title  resells  the  property  to  a  third  person, 
who  takes  without  notice  of  the  vendee's  equi- 
table title,  the  vendee  may  treat  the  resale 
either  as  a  rescission  of  the  sjede  or  as  a  breach 
of  the  bond.  If  he  elects  to  treat  it  as  a  re- 
scission, he  may  recover  from  the  vendor  the 
amount  of  purchase  money  he  has  paid,  *  *  * 
less  the  damages  which  have  been  occasioned 
by  reason  of  his  (the  vendee's)  failure  to  per- 
form the  contract."  Buck  v«  DnvaU,  9  Ga. 
App.  650  (4),  72  S.  E.  44. 

The  plaintiff  had  acquired  an  equitable 
title  to  the  land  under  his  bond  for  title. 
Whether  there  had  been  a  rescission  of  the 
contract  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury.  There  was 
no  evidence  introduced  as  to  the  value  of 
the  land  at  any  time.  If  the  contract  was 
rescinded,  the  vendor  should  have  restored 
the  status  of  the  parties  prior  to  the  signing 
of  the  bond  for  title  less  any  damage  he  may 
have  sustained  by  reason  of  the  failure  of 
the  vendee  to  perform  the  contract  This 
being  an  action  for  money  had  and  received, 
if  the  contract  was  rescinded  the  vendor 
should  restore  to  the  vendee  the  purchase 
money  paid  and  the  promissory  notes  signed, 
less  any  damages  occasioned  to  the  vendor 
by  reason  of  the  failure  of  the  vendee  to  per- 
form his  contract  Without  a  provision  to 
that  effect  in  the  bond  for  title,  or  any  agree- 
ment to  that  effect  the  vendor  could  not  ar- 
bitrarily forfeit  the  amount  of  the  purchase 
money  paid  him.  If  the  contract  was  re- 
scinded the  vendor  could  not  without  any 
provision  or  agreement  to  that  effect  keep 
the  land,  the  purchase  m<Hiey  paid,  and  the 
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(111  £LB.) 

promissory  notes  glTen.  The  status  of  the 
parties  prior  to  the  contract  should  be  re- 
stored as  fiir  as  it  is  practicable  to  do  so; 
that  is  to  say,  the  equitable  title  of  the  yen« 
dee  should  be  returned  to  the  vendor,  and 
the  vendor  should  return  to  the  vendee  the 
promissory  notes  given  and  the  purchase 
money  which  has  been  paid  less  any  damage 
that  may  have  been  suffered  by  the  vendor 
from  the  transaction.  Lytle  v.  Scottish 
American  Mortg.  Co.,  122  Ga.  458,  50  S.  B.  402. 
There  was  sufficient  evidence  of  a  rescission 
for  the  question  to  have  been  submitted  to  the 
jursr,  with  the  right  in  the  vendor  to  prove 
any'  damages  occasioned  him  by  reason  of 
the  failure  of  the  vendee  to  perform  his 
contract,  if  any,  and  the  trial  court  erred  in 
granting  a  nonsuit. 

We  do  not  think  that  any  of  the  other  rul- 
ings complained  of,  either  in  the  main  bill 
of  exceptions  or  in  the  cross-bill,  were  er- 
roneous for  any  of  the  reasons  assigned. 

Judgment  on  main  bill  reversed,  on  cross- 
biU  aHlrmed. 
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(28  Ga.  App.  407) 

COWART  V.  W.  A.  WEST  &  SON. 
(No.  12816.) 

(Orart  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1922.) 


JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 

(28  Ga.  App.  346) 

SMITH  V.  STATE.     (No.  13156.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1822.) 

(SyUabus  by  the  Court,) 

1.  SaiRcieBcy  of  evidence. 

The  defendant  was  convicted  of  unlawful- 
ly mannfactnring  liquor.  The  evidence  au- 
thorized the  conviction  and  the  verdict  has  the 
approval  of  the  trial  judge. 

2.  Denial  of  oonHnnanoo  not  aboto  of  dlooro- 
tlon. 

The  assignment  of  error  upon  the  court's 
failure  to  continue  the  case  does  not  show  an 
abuse  of  that  discretion  which  the  law  grants 
to  the  judge. 

3.  Form  of  verdict  not  objeetlonablew 

The  assignment  of  error  upon  the  form  of 
the  verdict  is  without  merit.  The  defendant 
received  the  minimum  punishment  for  the  of- 
fense of  which  he  was  convicted. 

Error  from  Superior  Oourt,  Harrin  CJoun- 
ty;   Geo.  P.  Munro,  Jndge. 

8.  8.  Smith  was  convicted  of  unlawfully 
ntenufactoring  liquor,  and  he  brings  error. 
Affirmed. 

Hardy  &  Peavey,  of  Hamilton,  for  plain- 
tiff in  error. 

C.  F.  McLaughlin,  SoL  Gen.,  of  Columhus, 
for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYI4BS,  a  J.,  and  BLOODWORTH,  J., 
.eoucur. 


(SpUdbus  hv  the  Court,) 

1.  Appeal  and  error  ^=»677— Assignment  oom- 
plainlng  of  service  not  sustained  when  entry 
of  eervioe  or  whether  constable  was  party 
does  not  appear. 

This  being  a  suit  wherein  the  defendant 
filed  a  plea  in  abatement  or  exceptions  to  the 
service  of  the  constable,  alleging  therein  that 
the  defendant  had  not  been  legally  served,  and 
it  not  appearing  what  entry  of  service  was 
made  by  the  constable,  and  it  not  appearing 
that  the  latter  had  been  made  a  party,  the  rec- 
ord does  not  present  sufficient  data  to  sustain 
the  assignment  of  error  in  the  petition  except- 
ing to  the  service. 

2.  Certiorari  ^=s>68*-Certlorari  properly  ever- 
ruled  when  Jndoment  supported  by  evidence. 

The  Judgment  rendered  by  the  magistrate 
being  supported  by  the  evidence,  the  Judge  of 
the  superior  court  did  not  err  in  overruling 
the  certiorari. 


Error  from  Superior  Court,  Whitfield 
County;   M.  C.  Tarver,  Judge. 

Action  by  W.  A.  West  A  Son  against  A.  D. 
Cowart  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AflQrmed. 

J.  A.  Longley,  of  Dalton,  for  plaintiff  in 
error. 

Geo.  G.  Glenn  and  John  O.  Mitchell,  both 
of  Dalton,  for  defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.*  con- 
our. 


(28  Oa.  App.  890) 

MILLER  V.  CITY  OF  MACON.     (No.  1 1409.) 

(Court  of  Appeals  of  Georgia,  Divieion  No.  2, 
March   20,   1922.) 

(Syttalnu  by  the  Court,) 

Answer  to  certified  question  controlling. 

The  answer  of  the  Supreme  Court  to  a  cer- 
tified question  propounded  by  this  court  in 
this  case  (110  S.  E.  873)  is  controlling,  and 
the  judgment  ot  the  lower  court  must  be  af- 
firmed. 

Error  from  Superior  Court,  Bibb  County ; 
H.  A.  Mathews,  Judge. 

Action  by  J.  P.  Miller  against  the  City 
of  Macon.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed,  in  conform- 
ity to  Supreme  Court's  answers  to  certified 
questlona  (lid  S.  B.  873). 


9or  other 
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M.  P.  Hall,  Hall  &  Grlce,  and  0.  J.  Bloch, 
all  of  Macon,  for  plaintiff  in  error. 

R.  G.  Plunkett  and  P.  F.  Brock,  both  of 
Macon,  for  defendant  in  error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  243) 

COULTER  V.  STATE.    (No.  13178.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 

Feb.  16,  1922.) 

(SylldbuB  hy  the  Court,) 

1.  Denial  of  oontlnuanoe  not  abuse  of  disore- 
tlon. 

Under  the  facts  shown  on  the  motion  to 
continue  this  case,  we  cannot  say  that  the  trial 
judge  abnsed  his  discretion  in  refusing  to  con* 
tinue  the  case. 

2.  Criminal  law  ^=»564(i)— Proof  of  vonuo 
held  sufflclont. 

The  proof  as  to  venue  was  sufficient. 

3.  Criminal  law  ^=s>935(l),  1 1 60— I ntoxloatino 
liquors  ^=9137,  236(19)— Evidence  held  to 
support  oonviction  for  manufaoturing;  mak* 
Ing  of  Intoxicating  beer  by  fermentation  Is 
complete  offense;  trial  Judge  has  wide  dls- 
oretiott  in  ruling  on  motion  for  new  trial  on 
weight  of  evidence;  verdict,  approved  by  trial 
Judge,  not  disturbed. 

The  evidence  authorised  the  verdict.  The 
evidence  clearly  showed  that  liquor  had  l>een 
distilled  at  the  place  where  the  officers  found 
the  defendant  with  a  ten-gallon  keg  on  his 
shoulder,  and  in  addition  thereto  a  witness 
swore  that  "all  indications  were  that  the  still 
had  been  operated  the  night  before  or  the  day 
before  that.  Everything  was  ready  and  the 
beer  was  ready  to  make.  It  was  fermented  and 
was  intoxicating.  Beer  at  that  stage  is  an  in- 
toxicating liquor." 

(a)  "Under  the  prohibition  law  (Ga.  L.  Ex. 
Sess.  1917,  p.  18),  declaring  it  a  felony  to  'dis- 
till, manufacture,  or  make  any  liquors  or  bev- 
erages, any  part  of  which  is  alchoholic,'  the  act 
of  making  an  intoxicating  beer,  through  the  fer- 
mentation of  syrup,  corn  meal,  and  water  mixed 
for  that  purpose,  is  of  itself  an  offense  as  com- 
plete and  distinct  as  the  further  act  of  dis- 
tilling from  such  beer  a  quantity  of  alchohol, 
whisky,  or  rum.  Williams  v.  State,  24  Ga. 
App.  53  (2)  (99  S.  E.  711)."  Belcher  v.  State, 
25  Ga.  App.  493  (1),  103  8.  E.  862, 

(b)  '*There  was  some  slight  evidence  author- 
izing the  verdict;  and,  the  verdict  having  been 
approved  by  the  trial  judge,  under  the  repeated 
and  uniform  rulings  of  this  court  and  of  the 
Supreme  Court,  a  reviewing  court  is  powerless 
to  interfere.  When  the  verdict  is  apparently 
decidedly  against  the  weight  of  evidence,  the 
trial  judge  has  a  wide  discretion  as  to  granting 
or  refusing  a  new  trial;  and  whenever  there  is 
any  evidence,  however  slight,  to  support  a  ver- 
dict, which  has  been  approved  by  the  trial 
Judge,  this  court  is  absolutely  without  authori- 


ty to  control  the  Judgment  of  the  trial  court" 
Bradham  v.  State,  21  Ga.  App.  610,  M  a  E. 
618,  and  citations. 

Error  from  Superior  Court,  Walker  Coun- 
ty;   Moses  Wright,  Judge. 

,0.  L.  Coulter  was  convicted  of  manufac- 
turing liquor,  and  he  brings  error.    Affirmed* 

The  prosecuting  witness  testified  that  he 
was  told  by  defendant  and  others  that  the 
still  in  question  was  in  Walker  county,  but 
on  the  stand  defendant  stated  that  he  thought 
it  was  about  60  yards  over  the  line  in  Ala- 
bama.— Statement  by  editor. 

Henry  &  Jackson,  of  La  Fayette,  for  plain* 
tiff  in  error. 

E.  S.  Taylor,  SoL  Gen.,  of  Summerville, 
and  J.  F.  Kelly,  of  Bome,  for  the  State. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BBOYLES,  O.  J^  and  LUKE,  J.,  concur. 


(28  Qa.  App.  241) 
HARRIS  V.  STATE.     (No.  131 17.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1922.) 

(SyUahui  by  ike  Court,) 

iBtoxloatIng  liquors  ^=>236 (01/^)— Circa mstan- 
tial  evidence  held  Insuflloient  to  support  oon- 
viction for  possessing  liquors. 

The  defendant  was  convicted  on  dreum- 
stantial  evidence.  The  facts  proved  did  not 
ezdude  every  other  reasonable  hypothesis,  save 
that  of  the  guHt  of  the  accused,  and  the  Judge 
erred  in  overruling  the  motion  for  a  new  trial. 

Broyles,  O.  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County. 

Sidney  Harris  was  convicted  of  possessing- 
liquors,  and  he  brings  error.    Beversed. 

J.  L.  Milam  testified  that  he  was  a  deputy 
sheriff,  and  that  he  and  Deputy  Sheriflis 
Smith  and  Tarbrough  found  an  automobile 
with  com  whisky  in  it,  standing  stiU  in  an 
alley;  that  on  the  side  upon  which  they  ap- 
proached the  automobile  they  found  a  white 
man,  named  Codiran,  and  a  negro  named 
Williams,  and  by  these  two  men  a  one*gallon 
can  of  corn  whisky  on  the  ground,  and  a  suit 
case  full  of  com  whisky  in  the  automobile; 
that  the  defendant,  Sidney  Harris,  was 
standing  on  the  opposite  side  of  the  car  with 
his  foot  on  the  running  board;  that  they 
were  arrested ;  that  thereupon  Cochrain  fired 
two  shots  from  a  revolver,  killing  Deputy 
Yarbrough  and  wounding  defendant  Sidney 
Harris,  and  running  away,  making  his  es- 
cape; that  the  automobile  and  the  com 
whisky  was  the  property  of  (Cochran;    that. 
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defendant  adjnltted  that  he  rode  cm  the  back 
seat  of  the  automobile  with  Cochran  from 
Bnckhead,  Morgan  county,  Ga,*  to  Atlanta, 
Ga.,  and  that  he  had  worked  for  the  white 
man,  Cochran,  on  his  farm  for  two  years, 
and  was  so  employed  by  him  at  the  time  he 
left  Buckhead,  Ga.,  but  denied  that  he  had 
anything  at  all  to  do  with  the  com  whisky ; 
that  tbe  witness  never  saw  the  defendant  in 
possession  of  any  whisky;  that  all  of  this 
occurred  in  Fulton  county. 

The  defendant  made  his  statement,  the 
substance  of  which  was  a  general  denial  of 
any  knowledge  of  the  com  whisky;  also  de- 
nied that  he  made  any  statement  to  Deputy 
J.  L.  Milam  that  he  rode  in  the  car  with  the 
white  man,  Cochran.  Here  both  sides  closed. 
— Statement  by  editor. 

Cobb  &  Foster  and  R.  E.  Church,  all  of 
Atlanta,  for  plaintiff  in  error. 

Jno.  A.  Boykln,  Sol.  Gen.,  and  E.  A.  Steph- 
ens, both  of  Atlanta,  for  the  State. 

BliOOD WORTH,  J.    Judgment  reversed. 

LUKE,  J.,  concurs. 
BROYLES,  a  J^  dissents. 


(28  Ga.  App.  405) 

MITCHELL  V.  LIBERTY  SAVINGS  &  REAL 

ESTATE   CORPORATION. 

<No.  12794.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1922.) 

(Byllahun  hy  ihe  Court,) 

I.  Husbaiil  and  wife  <8s>l29(3)— Verdlot  for 
one  to  whom  husband  pledged  money  in- 
trusted to  him  for  special  purpose  held  war- 
ranted. 

A  wife  intrusted  her  husband  with  some 
money  in  the  form  of  gold  coins,  for  the  pur- 
pose of  having  the  money  deposited  in  the  bank 
for  her  for  safe-keeping.  A  special  deposit 
of  the  money  was  made  in  the  bank  by  him  in 
his  own  name  and  as  his  own  money.  It  so 
remained  for  several  mopths,  and  the  bank 
had  no  notice  that  his  wife  was  claiming  title 
to  the  money,  nor  did  the  bank  have  any  inti- 
mation whatever  that  the  wife  had  any  interest 
in  the  money.  This  money,  along  with  other 
money  that  the  husband  had  on  deposit  in  the 
savings  department  of  the  bank  and  on  gen- 
eral deposit  with  the  bank,  was  pledged  by  the 
husband  as  security  for  the  payment  of  a  note 
executed  by  the  husband  to  the  bank.  The 
wife  brought  suit  in  the  municipal  court  for  the 
money.  The  jury  were  authorized  to  find  the 
verdict  in  favor  of  the  defendant  bank. 

2«  Refusal  of  certiorari  not  erroneous. 

The- judgment  of  the  judge  of  the  superior 
court,  refusing  to  grant  a  certiorari,  was  not 
*  erroneous  for  any  of  the  reasons  assigned. 


Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  L.  V.  Mitchell  against  the  lib- 
erty Savings  ft  Real  Estate  Corporation. 
Judgment  for  defendant,  certiorari  refused 
by  the  judge  of  the  superior  court,  and  plain- 
tiff brings  error.    AJffirmed. 

J.  P.  Burnett  and  H.  F.  Strohecker,  both 
of  Macon,  for  plaintiff  in  error. 

E.  L.  Wheaton,  of  Macon,  for  defendant  in 
error. 

HILL,  J.    Judgment  afSrmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Oa.  App.  408) 

APREA   V.  OGLETHORPE  SAVINGS   & 
TRUST  CO.     (No.  12826.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20, 1922.) 

(8yllabu$  hy  the  Court.) 

i.  Bills  and  notes  ^=»34a— Bona  flde  holder 
not  bound  to  Inquire  whether  consideration 
has  failed. 

Knowledge  of  the  consideration  of  a  note 
is  not  notice  that  the  consideration  has  failed, 
if  it  has  failed;  and  one  who  buys  the  note  bona 
fide  for  value  and  before  maturity  is  not  bound 
to  make  inquiry  whether  there  is  a  failure  of 
consideration.  Citizens'  Bank  of  VidaUa  t. 
Greene,  12  Ga.  App.  49(3),  76  S.  E.  795. 

2.  Pleading  #=s>354(2)  —  Plea  not  setting  up 
defense  available  against  bona  fid's  holder 
properly  strioken. 

Where,  therefore,  the  defense  set  up  in  the 
plea  does  not  come  within  any  of  the  provi- 
sions of  section  4286  of  the  Civil  Code  of  1910, 
the  court  did  not  err  in  striking  it.  Benton 
Transfer  Co.  v.  Marion  Nat.  Bank,  26  Ga.  App. 
562,  106  S.  B.  735. 

Brror  from  City  Court  of  Savannah;  Da- 
vis BYeeman,  Judge. 

Action  by  the  Oglethorpe  Savings  &  Trust 
Company  against  Lillian  Aprea.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff, 
in  error. 

Geo.  H.  Richter,  of  Savannah,  for  defend- 
ant in  error. 

HILL,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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BAGLEY  V.   HINESVILLE   BANK. 
(No.  12766.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  2. 

March  2D,  1922.) 

(Byllahu9  6y  the  Oowrt,) 

Usnry  ^S978,  146— When  note  was  for  ■siri* 
ous  Intoreaty  entire  amount  forfeltod;  prom- 
ise to  |My  usury  unenforceable,  whether  as 
to  interest  aiready  earned  or  to  aoonie. . 

The  defendant  executed  on  December  1, 
1916,  a  promissory  note  for  fl,OUO,  doe  to  the 
plaintiff  bank  on  January  1,  1917,  with  interest 
at  8  per  cent,  per  annum  from  maturity.  No 
interest  haying  been  paid,  the  maker,  on  Au- 
gust 27,  1919,  executed  in  faror  of  the  bank 
another  note  for  $360,  due  January  1,  1920, 
bearing  interest  at  8  per  cent,  from  its  date. 
The  bank  brought  suit  against  the  maker  sole- 
ly on  the  latter  interest  note.  In  the  trial 
there  was  undisputed  testimony  by  the  defend- 
ant, in  support  of  his  plea  of  usury,  to  the  ef- 
fect that  he  gaye  the  plaintiff  the  interest  note 
sued  on  *to  coyer  12  per  cent,  interest  on  the 
$1,000  note  •  •  •  from  January  1,  1917,  to 
January  1,  1920,*'  but  that  at  the  time  he  gaye 
such  interest  note  $218.86  was  the  correct  in- 
terest at  the  lawful  rate  due  and  unpaid  on  the 
$1,000  note  from  its  maturity,  January  1,  1917» 
to  the  date  of  execution  of  the  latter  note,  Au- 
gust 27,  1919.  The  court  on  its  own  motion 
directed  a  yerdict  in  fayor  of  the  plaintiff  for 
$218.86,  as  representing  the  lawful  interest  ac- 
crued on  the  original  note  at  the  time  the  in- 
terest note  actually  sued  on  was  giyen.  Held, 
the  act  of  August  18,  1916  (Acts  1916,  p.  48; 
Park's  Ann.  Code  Supp.  1917,  U  3438,  34)38 
[a]),  proyides  that  '*any  person,  company,  or 
corporation  yiolating  the  proyisions  of  sec- 
3436,  shall  forfeit  the  entire  interest  so  charged 
or  taken,  or  contracted  to  be  reseryed,  charged 
or  taken."  Since,  under  the  undisputed  eyi- 
dence,  the  note  sued  on  represents  interest 
charged  or  taken  upon  the  original  note  in 
excess  of  the  8  per  cent,  originally  contracted 
for,  the  defendant  was  entitled  to  inyoke  the 
statutory  forfeiture,  not  only  as  to  the  4  per 
cent,  excess  charge,  but  of  the  entire  interest 
represented  by  the  note  sued  on,  and  it  was 
error  for  the  court  to  direct  a  yerdict,  against 
the  defendant's  plea  of  usury,  in  fayor  of  the 
plaintiff  in  the  amount  of  Interest  which  had 
legally  accrued  at  the  time  the  usurious  interest 
note  actually  sued  on  was  giyen.  A  promise  in 
which  the  sole  obligation  is  for  the  payment 
of  interest  infected  with  usury  is  altogether 
incapable  of  enforcement,  and  it  makes  no  dif- 
ference whether  such  inyalid  and  usurious 
promise  relates  back  to  the  payment  of  an  al- 
leged amount  on  account  of  interest  already 
earned,  or  whether  it  relates  to  usurious  in- 
terest which  shall  accrue  in  the  future. 

Error  from  City  Court  of  Hinesyflle;  J.  P. 
Dukes,  Judge  pro  hac 

Action  by  the  Hinesyille  Bank  against  J. 
R.  Bagley.  Judgment  for  plaintiff,  and  de- 
fendant'brings  error.    Reversed. 


Daniey  ft  UlUs,  of  Hlnegrflle,  for  plaintiir 
in  error. 

M.  Price,  of  Ludowid*  for  d^endant  in 
error. 

JBNKINS,  P.  J.    Judgment  reremed. 

STBPHBN8  and  BILL,  JJ^  concur, 


.    (28  Oa.  App.  412) 

SCOTT  SCHOOL  DIST.  tC  al.  v.  CARTER 
•t  al.     (No.  13198.) 

(Court  of  Appeals  of  Oeorgia,  Diyision  Now  2. 

March  20,  1922.) 

(ByUabua  ly  the  Court,) 

Schools  and  sohool  districts  «S997(4)— Notloe 
for  30  days  In  newspaper  for  publication  of 
aherifTs  advertisements  is  condition  preced- 
ent to  bond  eleotlon. 

As  a  condition  precedent  to  the  holding  of 
an  election  for  school  bonds  under  section  143 
of  the  Code  of  School  Laws,  aproyed  August 
19,  1919  (Ga.  L.  1919,  pp.  845,  346),  a  no- 
tice of  such  election  must  be  published  for  30 
days  next  preceding  the  day  of  the  election,  in 
the  newspaper  in  which  the  sheriirs  adyertise- 
ments  for  the  county  are  published. 

Error  from  Superior  Cburt,  Johnson  Coun- 
ty;  J.  L.  Kent,  Judge. 

Proceeding  by  Scott  School  District  and 
others  against  J.  W.  Carter  and  others. 
Judgment  dismissing  the  x>etition,  and  peti- 
tioners bring  error.    Affirmed. 

Larsen  &  Crockett,  of  Dublin,  and  B.  Lk 
Stephens,  of  Wrightsyille,  for  plaintiffs  in 
error. 

J.  S.  Adams  and  R.  Earl  Camp,  both  of 
Dublin,  for  defendants  in  error. 

STEPHENS,  J.  This  was  a  proceeding  in- 
stituted in  the  superior  court  of  Johnson 
county  by  E.  L.  Stephens,  solicitor  general  of 
the  Dublin  Judicial  circuit,  acting  for  and  in 
behalf  of  the  state*  of  Georgia,  for  the  pur- 
pose of  yalidating  a  proposed  issue  of  bonds 
authorized  by  an  election  held  in  Scott  school 
district.  The  defendants  in  error  regularly 
intervened  and  demurred  to  the  proceedings, 
upon  the  ground  that  it  does  not  appear  from 
the  petition  that  any  notice  of  the  proposed 
election  was  published  in  a  newspaper  for 
the  space  of  thirty  days  next  preceding  the 
day  of  the  election,  as  required  by  law.  The 
court  sustained  the  demurrer  and  dismissed 
the  petition,  and  to  this  Judgment  the  peti- 
tioners except. 

Neither  the  petition  nor  the  notice  declar- 
ing the  result  of  the  election  given  by  the 
trustees  of  the  school  district  to  the  solicitor 
general  shows  that  such  notice  was  given. 
The  election  was  called  upon  the  question  of 
issuing  bonds  for  school  purposes,  and  was 
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held  under  the  authority  of  Bection  143  of  the 
Code  of  School  Laws  enacted  by  the  Legisla- 
ture of  this  state,  approved  August  19,  1919 
(Ga.  L.  1919,  pp.  345,  340).  This  section  pro- 
vides that  when  an  election  Is  called  under 
its  authority  the  authorities  named  ther^n 
in  the  act  shall  ''call  such  election  in  terms 
of  law  now  prorlded  for  a  county  issue  of 
bonds  ezcq;>t  as  herein  otherwise  proYided.** 
It  follows,  therefore,  that  in  the  absence  of 
any  provision  in  this  act  as  to  any  notice  re- 
quired as  a  condition  precedent  to  the  hold- 
ing of  the  election,  the  provision  as  to  notice 
required  when  an  election  is  called  for  a 
county  issue  of  bonds  applies.  The  notice 
there  required  is  publication  in  the  news- 
paper In  which  the  sheriff's  advertisements 
for  the  county  are  published  for  a  space  of 
30  days  next  preceding  the  day  of  the  elec- 
tion.   CivU  Code  1910,  |  440. 

It  is  contended  by  the  plaintiffs  that  sec- 
tion 143  of  the  €k>de  of  School  Laws  adopted 
in  1919  contains  a  specific  provision,  other- 
wise providing  that  only  10  days'  notice,  un- 
der certain  conditions,  be  given  prior  to  the 
holding  of  an  election  called  under  this  act, 
and  that  therefore  such  provision  renders  in- 
operative the  provision  as  to  30  days'  notice 
in  GivU  Code  (1910),  I  440,  regulating  the 
issuance  of  bonds  by  counties^  and  which 
would  be  otherwise  applicable  to  elections 
held  under  the  provisions  of  section  148  of 
the  act  of  1919*  The  provision  of  section  143 
of  the  act  of  1919  thus  relied  on  by  the  plain- 
tiffs reads  as  follows: 

"Said  board  of  trustees  or  board  of  edaca- 
tion  may  order  such  election  to  be  held  on  the 
school  site  or  other  suitable  place  In  the  school 
district,  consolidated  district  or  county,  of 
which  they  shall  give  notice  by  posting  same  at 
three  public  places  in  said  school  district,  con- 
solidated district  or  county,  not  less  than  ten 
days  previous  to  said  election. 


»t 


This  provision  as  to  10  days'  notice,  by  its 
very  terms,  applies  only  when  the  proposed 
election  is  to  be  held  at  some  place  other 
than  the  regular  voting  or  election  precinct 
in  the  district,  without  which  notice  the  elec- 
tion must  necessarily  be  held  at  the  regular 
voting  or  election  precinct  as  required  by  sec- 
tion 441  of  the  Civil  Code  (1910),  governing 
an  election  for  a  county  issue  of  bonds.  This 
provision  of  section  143  of  the  act  of  1919, 
providing  for  10  days'  notice  that  the  election 
is  "to  be  held  on  the  school  site  or  other  suit- 
able place  in  the  school  district,"  is  not  the 
notice  required  as  a  condition  precedent  to 
the  holding  of  the  election,  and  therefore  does 
not  supersede  the  provision  as  to  30  days' 
notice  required  for  a  county  issue  of  bonds 
which,  unless  "otherwise  provided,"  is  appli- 
cable to  elections  h^d  under  section  143  of 
the  act  of  1919. 

It  not  appearing  that  the  required  30  days' 
notice  was  givoi  of  the  intention  to  hold  the 
Section,  the  proceedings  instituted  by  the 


solicitor  general  to  validate  the  propused  is- 
sue of  bonds  was  subject  to  the  demurrer 
interposed.    The  court,  therefore,  did  not  ^irr 
in  sustaining  the  demurrer. 
Judgment  affirmed. 

JE2NE1NS,  P«  J^  and  HILL^  J^  concur. 


(28  Ga.  App.  376) 
ROWNTREE  BROS.  v.  BUSH.     (No.  12624.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  9,  1922.     Rehearing  De- 
nied April  1,  1922.) 

fSyllabua  by  the  Court.) 

1.  Contracts  ^=>26— When  pffer  made  by  mall, 
contract  complete  when  aooeptanoe  mailed, 
though  not  reoelved. 

A  person  who  by  the  United  States  mail 
sends  to  another  an  offer  or  proposal  which 
requires  only  the  latter's  acceptance  or  con- 
firmation to  create  a  valid  contract,  and  who 
says  nothing  as  to  how  the  answer  of  accept- 
ance or  confirmation  shall  be  communicated,  nor 
that  it  shall  take  effect  enly  upon  the  actual 
receipt  of  the  acceptance  by  the  offerer,  im- 
pliedly adopts  the  mails  as  his  agency,  and  au- 
thorises its  use  in  the  transmission  to  him  of 
an  acceptance.  Where  the  recipient  ot  the 
offer  thus  duly  deposits  his  acceptance  in  the 
mail,  in  an  envelope  properly  stamped  and  ad- 
dressed to  the  offerer,  the  contract  thereupon 
becomes  complete  and  binding,  without  refer- 
ence to  whether  or  not  the  acceptance  actual- 
ly reaches  the  addressee.  Civil  Code  1910,  $ 
4231;  Leyy  v.  Ck>hen,  4  Ga.  1(2);  Bryant  v. 
Booze,  55  Ga.  43S(5);  6  Ruling  Case  Law, 
610-613;  13  Corpus  Juris,  800,  301,  and  cases 
cited. 

2.  Contraets  ^=»353  (2)  — Evidence  <9s»89  — 
Testimony  as  to  nonreoelpt  of  letter  to  be 
considered  with  other  facts  on  question 
whether  mailed;  charge  aa  to  considering  evi- 
dence of  nonreoelpt  of  letter  on  question 
whether  it  was  mailed  not  erroneoos. 

The  rule  that,  where  a  letter  is  written, 
properly  addressed,  stamped,  and  mailed,  the 
presumption  arising  that  it  was  received  by 
the  addressee  is  merely  prima  facie,  and  may 
be  successfully  rebutted  by  uncontradicted  evi- 
dence of  the  addressee  that  he  did  not  in  fact 
receive  it  (Hamilton  v.  Stewart,  108  Ga,  472, 
476,  34  S.  B.  123;  Cassel  v.  Randall,  10  Ga. 
App.  587[1],  73  S.  B.  858;  Strauss  Bros.  v. 
Pearlman,  15  Ga.  App.  ^86  [1],  82  S.  B.  578; 
Parker  v.  Southern  Buralist  Ck).,  15  Ga.  App. 
334  [2],  337,  83  S.  B.  158)  has  no  application 
in  a  case  such  as  here  stated,  except  in  so  far 
as  the  addressee's  evidence  that  be  did  not 
receive  the  letter  of  acceptance  may  be  con- 
sidered by  the  jury  along  with  the  other  facts 
and  circumstances,  as  negativing  the  other  par- 
ty's evidence  that  it  had  been  mailed.  This  in 
effect  was  what  the  court  charged.  Immediate- 
ly after,  and  in  the  same  connection  with  the 
excerpt  complained  of,  wherein  the  court  charg- 
ed tliat,  if  the  acceptance  was  properly  address- 
ed, stamped,   and  mailed,  the  presumption  of 
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law  is  that  the  addressee  would  reoeiye  it,  he 
proceeded  to  make  dear  that  the  real  qnestion 
was  cot  whether  the  acceptance  was  actually 
received,  hat  whether  it  was  thus  addressed, 
stamped,  and  deposited  In  the  mail,  by  inform- 
ing  the  jury  that,  if  it  was  not  received,  "then 
you  can  take  that,  in  connection  with  all  the 
facts  and  circumstances,  in  determining  whether 
or  not  this  acceptance  on  the  part  of  the  plain- 
tiff was  ever  mailed  in  the  manner  in  which 
I  have  designated  to  you." 

On  Motion  for  Rehearing. 
(Additional  Byllabu»  hy  Editorial  Staff.) 

3.  Contracts  ^=»29^Whether  acceptance  of  of- 
fer was  mailed  held  a  question  for  the  lury. 

The  other  facts  and  circumstances,  in  ad- 
dition to  the  positive  testimony  for  plaintiffs 
that  a  letter  accepting  defendant's  offer  was 
mailed,  and  defendant's  positive  testimony  that 
it  was  not  received,*  held  to  make  a  question 
for  the  jury  as  to  mailing  of  the  acceptance. 

Error  from  Superior  Court,  Stewart  (coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  by  Rowntree  Bros,  against  F.  A. 
Bush.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

T.  T.  James  and  B.  S.  Wimberly,  both  of 
Lumpkin,  for  plaintiff  In  error. 

G.  Y.  Harrell,  of  Lumpkin,  for  defendant 
in  error. 

« 

JENKINS,  P.  J.    [1, 21  Judgment  affirmed. 
STEPHENS  and  HILL,  JJ.,  concur. 

On  Motion  for  Behearing. 

JENKINS,  P.  J.    [8]  In  the  2d  division  of 

the  syllabus,  it  is  held  that — 

"The  addressee's  evidence  that  he  did  not 
receive  the  letter  of  acceptance  may  be  con- 
sidered by  the  jury  along  with  the  other  facts 
and  circumstances,  as  negativing  the  other  par- 
ty's evidence  that  it  had  been  mailed." 

It  is  contended  by  plaintiffs  in  error  that 
"there  was  in  the  evidence  in  the  cause  no 
other  facts  and  circumstances  tending  to 
negative  the  evidence  of  Rowntree  that  the 
letter  in  question  was  mailed,"  and  that, 
therefore,  the  charge  of  the  court  (which  in 
effect  was  as  stated  in  the  syllabus)  was  er- 
ror, and  the  evidence  demanded  a  verdict  for 
the  plaintiffs.    Their  argument  is  that — 

"Where  a  sender  testifies  that  he  properly 
mailed  a  letter  to  the  addressee,  and  the  ad- 
dressee testifies  that  he  did  not  receive  it,  then 
the  presumption  as  to  the  regularity  of  the 
mails,  which  would  call  for  the  conclusion  that 
the  letter  was  duly  received,  must  yield  to  the 
presumption  that  witnesses  speak  the  truth, 
and  the  only  conclusion  admissible  is  that  the 
letter  was  lost  in  the  mails;"  there  being  no 
facts  and  circumstances  to  corroborate  the  pre- 
sumption that  the  letter  was  received,  or  to 
discredit  tiie  testimony  that  it  was  not  re- 
ceived. 


In  Parker  v.  Southem  Boralist  Co.,  15  Ga. 
App.  334  (2),  83  S.  E.  168»  it  was  held : 

"Where  the  evidence  shows  that  a  letter  was 
written  and  duly  mailed,  properly  addressed,  a 
presumption  arises  that  it  was  received  by  the 
addressee;  but  this  presumption  is  successfully 
rebutted  where  there  is  uncontradicted  evidence 
of  the  addressee  that  the  letter  was  never  re* 
ceived,  unless  the  presumption  is  supported  by 
such  aliunde  evidence  that  it  was  in  fact  re- 
ceived as  is  sufficient  to  raise  an  issue  as  to  the 
credibility  of  the  positive  testimony  that  it 
was  not  received." 

In  Strauss  Bros.  v.  Pearlman,  15  Ga.  App. 
86,  82  S.  E.  578,  it  was  held : 

"While  the  presumption  that  a  letter  properly 
addressed,  stamped,  and  mailed  was  in  due 
course  of  mail  delivered  to  the  addressee  is  not 
conclusive,  and  may  be  rebutted  by  proof, that 
it  was  not  received,  still  the  probative  value 
of  the  testimony  adduced  in  rebuttal  is  a  ques- 
tion solely  for  the  jury.  Unless  this  presump- 
tion is  supported  either  by  circumstances  or 
by  direct  proof  showing  that  the  letter  was 
received  by  the  addressee,  positive  testimony 
that  it  was  not  received,  if  neither  contradicted 
nor  discredited,  is  sufficient  to  rebut  the  pre- 
sumption. But  in  any  case  where  the  pre- 
sumption, aided  and  supported  by  evidence  that 
the  addressee  in  fact  received  the  letter,  cornea 
in  conflict  with  positive  testimony  that  the 
letter  was  not  received,  the  issue  raised  is  one 
of  fact  only,  for  solution  by  the  jury." 

In  such  a  case,  the  presumption  that  the 
properly  mailed  letter  reached  the  addressee 
in  due  course  "rests  upon  the  inference,  sap- 
ported  by  experience,  that  the  postal  author- 
ities, as  the  governmental  agency  for  de- 
livering mail  matter,  will  perform  their 
duty."  In  other  words,  there  is  a  presump- 
tion arising  both  from  the  fact  that  the  mails 
are  an  official  agency  of  the  government  and 
from  the  daily  facts  of  conunon  experience, 
that  properly  mailed  and  addressed  letters 
are  not  lo8t  in  the  mails.  This  presumption 
comes  to  the  aid  of  the  sender's  positive  evi- 
dence as  to  the  mailing  of  the  letter,  and  au* 
thorlzes,  in  the  absence  of  other  proof,  a  con- 
clusion that  it  was  actually  received  by  the 
addressee.  But  where  the  addressee  swears 
positively  that  he  did  not  receive  the  letter, 
and  there  is  no  aliunde  proof  as  to  such  ac- 
tual receipt,  the  presumptive  evidence  yields 
to  the  positive,  and  the  jury  must  find  in 
favor  of  the  addressee. 

Whether,  in  a  case  where  the  question  is 
not  whether  the  letter  was  received,  but,  am 
in  the  instant  case,  whether  or  not  it  was 
mailed,  the  presumption  of  safe  delivery 
would  so  aid  the  positive  testimony  of  the 
addressee  that  he  did  not  receive  the  letter 
as  could  permit  such  testimony,  without  any 
other  facts  and  circumstances,  to  rebut  the 
sender's  testimony  of  proper  mailing,  it  ia 
unnecessary  here  to  determine;  this  for  the 
reason  that  In  the  case  at  bar  there  appeal* 


For  other  caies  im  Mme  topic  and  KBY-NUMBBR  is  all  Key-Numbered  Digests  and  Indsxes 


Oa.) 


GEORGIA  LAND  CO.  ▼.  DAVIS 


(111S.E.) 

certain  other  facts  and  drcomstances  which 
the  jury  was  authorized  to  consider  in  de- 
termining the  issue  as  to  whether  the  letter 
had  been  mailed.  In  a  letter  from  plaintiffs 
to  defendant,  dated  November  5,  1919»  there 
Is  the  following  statement  over  the  plain- 
tiff's signature : 
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"We  are  just  in  receipt  of  your  letter  of  the 
dd  inst.,  replying  to  our  telegram  of  same  date, 
in  which  you  state  that  you  have  not  sold  us 
any  cotton,  that  you  tried  to,  but  that  we  nev- 
er confirmed  purchase.  Replying  beg  to  advise 
that  on  Augiut  16ih  we  oanfirmed  puroHaae 
from  you  of  20  hales  of  cotton  a$  per  your  con- 
trad  dated  August  14th: 


>ff 


In  the  plaintiff's  depositions  there  is  a 
variance  as  to  this  alleged  date  of  confirma- 
tion, as  follows: 

^The  contract  with  F.  A.  Bush  in  which  we 
purchased  20  bales  of  cotton  from  him  was  ac- 
cepted by  us  immediately  on  recdpt  of  his  con- 
tract, which  we  received  by  mail  on  Auguit 
18th^  when  a  letter  of  confirmation  was  sent 
him,  Bzhibit  2  being  herewith  attached,  whidi 
Is  a  carbon  copy  of  letter  of  confirmation  sent 
him.'' 

This  exhibit,  which  is  the  aUeged  letter 
in  question,  also  bears  date  August  18,  1919. 
As  an  additional  fact  and  drcnmstance,  the 
addressee  testified,  without  dispute,  that  the 
time  required  for  a  letter  to  go  from  Rich- 
land, Ga.,  to  Bartlett,  Tex.  (the  address  of 
defendant  to  that  of  plaintiffs),  was  '^ot 
over  30  hours."  As  August  14  was  the  date 
of  defendant's  offer  and  letter  to  the  plain- 
tifPs,  this  evidence  tended  to  rebut  plaintiff's 
testimony  that  they  accepted  and  confirmed 
defendant's  offer  "immediately  on  receipt  of 
his  contract"  on  August  18,  by  mailing  to 
him  on  that  date  a  confirmation  and  ae- 
ceptance.  The  record  does  not  disclose  the 
price  at  which  November  cotton  was  quoted 
at  the  time  the  alleged  contract  was  made  on 
August  18.  The  record  does,  however,  show 
that  spot  cotton  on  that  date  was  worth  but 
27  cents;  although  the  plaintiffs  allege  and 
testify  that  they  then  agreed  to  p&y  the 
amount  of  33  cents,  or  an  excess  of  6  cents 
a  pound,  for  cotton  to  be  delivered  about 
three  months  thereafter. 

Motion  for  rehearing  denied. 


(28  Ga.  App.  89S) 

GEORGIA  LAND  CO.  V.  DAVIS. 

(No.  12713.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Karch  20,  1922.) 

(SyUalus  hy  the  Court,) 

I.  Priacipal  and  agent  ^=:»22  (2)— Declarations 
of  agent  may  be  admissible  as  res  gesta  to 
prove  agency  where  there  is  other  evidence  of 
agenoy. 

This  is  an  action  for  damages  against  a 
corporation  for  an  assault  and  battery  by  its 


alleged  agent  upon  the  plaintiff.  Plaintiff  al- 
leged that  the  defendant,  through  its  superin- 
tendent and  other  laborers,  was  proceeding  to 
construct  wire  fencing  upon  property  owned 
and  possessed  by  plaintiff,  and  after  the  defend- 
ant had  been  notified  in  writing  of  the  plaintifiTs 
title  and  possession;  that  when  the  plaintiff  at- 
tempted to  cut  the  wire,  this  agent  and  su- 
perintendent, without  excuse  or  provocation, 
struck  the  plaintiff  upon  the  hip  with  a  dub 
axe,  felling  him  to  the  ground,  and,  when 
the  plaintiff  attempted  to  rise,  again  struck  him 
with  the  axe,  splitting  open  his  face  and  other- 
wise injuring  him,  so  that  he  was  rendered 
unconscious;  and  that  this  agent  repeated  the 
assault  while  the  plaintiff  was  on  the  ground, 
in  a  helpless  condition,  by  kicking  him  and 
striking  him  on  the  body  with  a  hammer.  The 
plaintiff  and  the  defendant  corporation  both 
offered  evidence  tending  to  show  title  in  them- 
selves to  the  property  in  question.  The  de- 
fendant sought  to  disclaim  any  agency  on  the 
part  of  the  person  committing  the  assault,  but 
only  on  the  theory  that,  while  the  fencing  was 
being  done  upon  property  claimed  by  the  cor- 
poration, it  was  for  and  on  behalf  of  two  of  the 
corporate  officers  a's  individuals.  The  testi- 
mony for  the  plaintiff  fully  sustained  his  al- 
legations; and  there  was  uncontroverted  evi- 
dence that  after  he  had  been  felled  to  the 
ground  and  was  lying  in  a  helpless  condition  the 
alleged  agent  renewed  the  battery  b^  striking 
the  plaintiff  with  a  hammer  and  kicking  him. 
A  verdict  in  the  amount  of  $500  was  rendered 
in  favor  of  the  plaintiff.  The  defendant  ex- 
cepts to  the  overruling  of  its  motion  for  a  new 
triaL    Held: 

"Declarations  of  an  alleged  agent  are  not  by 
themselves  admissible  to  prove  agency,  but  it 
may  be  established  by  proving  circumstances, 
apparent  relations,  and  the  conduct  of  the  par- 
ties; and  where  the  extraneous  drcumstancee, 
independently  of  and  without  regard  to  the 
declarations  of  the  agent  himself,  dearly  tend 
to  establish  the  fact  of  his  agency,  his  declara- 
tions, though  inadmissible  if  standing  alone, 
may,  as  a  part  of  the  res  gestn  of  the  trans- 
action, be  considered."  Collier  v.  Schoenberg, 
6  Ga.  App.  406,  106  S.  E.  681.  The  record  dis- 
doses  certain  direct  and  positive  evidence,  as 
well  as  facts  and  drcumstances,  under  which 
the  dedaration  of  the  alleged  agent  was  ad- 
missible, and  from  which  the  jury  was  fully  an- 
thoriied  to  find  sudi  agency. 

2.  Assault  and  battery  <8s>27,  32— Evidenoe  ^s» 
71— Muniments  of  title  admissible  In  action 
growing  out  of  property  dispute;  evidenoe 
that  defendant  was  informed  of  plaintiffs 
olaim  to  land  in  conneotion  with  which  as« 
sault  oommltted  admissible;  letter  shown  to 
have  been  mailed  not  inadmissible  beoause  not 
shown  to  have  been  reoelvBd. 

The  defendant,  as  well  as  the  plaintiff,  in- 
troduced in  evidence  its  muniments  of  title; 
but  irrespective  of  whether  under  these  cir- 
cumstances- the  defendant  can  be  heard  to  com- 
plain of  such  evidence  in  behalf  of  the  plaintiff, 
the  question  is  controlled  adversely  to  the  de- 
fendant by  the  ruling  of  this  court  in  Zoucks  V. 
State,  19  Ga.  App.  744(3),  92  S.  B.  228.  like- 
wise, for  a  similar  reason  and  as  a  circumstance 
affecting  the  right  and  amount  of  punitive  dam- 
ages,   the   letter  written   by    plidntiff  to   de- 
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n^ndant  prior  to  the  Injury,  in  which  he  in- 
formed it  of  hie  claim  of  title  and  possession  of 
the  land  on  which  the  assault  was  committed, 
was  admissible;  nor  was  it  inadmissible  on 
the  ground  that  there  was  no  proof  of  its 
receipt  by  defendant  before  the  injury,  since  it 
was  shown  to  haye  been  properly  mailed  in  time 
to  haye  been  duly  receiyed  before  the  alleged 
agent  attempted  to  fence  the  land.  Hamilton 
y.  Stewart,  108  Ga.  472,  476,  84  S.  B.  123; 
Rowntree  Bros.  ▼.  Bush,  111  S.  BL  217,  and 
cases  dted. 

3.  Remaining  assignments  without  merit 

The  remaining  assignments  of  error,  indud- 
ing  the  exceptions  taken  upon  the  instruc* 
tions  of  the  court  and  the  failure  to  charge  as 
requested  by  the  defendant,  are  without  merit; 
and,  as  we  yiew  the  record,  not  only  was  the 
yerdict  for  the  plaintiff  authorized,  but  under 
the  eyidence  submitted  a  yerdict  in  his  fayor 
was  demanded. 

Error  from  Superior  Oonrt,  Mclntosli  Conn* 
ty;   W.  W.   Sheppard,  Judge. 

Action  by  T.  C.  Dayis  against  the  Georgia 
Land  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Trayis  &  Trayia,  of  Sayannab^  for  plain- 
tiff In  error. 

B.  A,  Cohen,  of  Sayannab,  for  defendant 
in  error. 

JENKINS*  P.  J.    Judgment  affirmed. 

STEPHENS  and  HTTiTi,  JJ.»  concur. 


(28  Ga.  App.  891) 

SEABOARD   AIR   LINE   RY.  CO.  v.   HEN. 
DERSON  LUMBER  CO.     (No.  12611.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

March  20,  1922.) 

(ByUahug  5y  the  OowrtJ 

Carriart  ^=3»66— Contracts  ^=s»346(l2)— Jodg- 
nent  ^59250— Plaintiff  mnst  reoover  on  oanse 
of  action  pleaited;  no  recovery  on  qoantnm 
norulty  when  express  contract  pleaded;  raJi- 
road  In  no  contractual  relationship  to  par- 
ties  to  whom  another  road  fornishoa  a  oar. 

A  plaintiff  must  recoyer  upon  the  cause 
of  action  as  laid  in  the  petition.  Napier  y. 
Strong,  10  Ga.  App.  401(2),  91  S.  E.  679. 
In  the  instant  case  the  petition  is  in  one 
count,  and  sues  for  a  "debt  contracted  with 
petitioner"  upon  defendant's  "obligation  to 
pay"  $1  per  day  for  the  use  of  a  described 
car.  Haying  thus  sued  on  an  express  contract 
to  pay  a  certain  amount,  the  plaintiff  was 
not  entitled  to  recoyer  on  a  quantum  meruit. 
Frierson  y.  Fincher,  184  Ga.  113,  67  S.  B.  541; 
Baldwin  y.  Lessner,  8  Ga.  71;  Haygood  y. 
Perkins,  142  Ga.  168,  82  S.  E.  544;  Sylyania 
R.  Co.  y.  Sylyania  Lumber  Co.,  8  Ga.  App.  656, 
70  &  B.  51;  Shropshire  y.  Heard,  27  Ga.  App. 
256,  107  a  B.  892.     Moreoyer,  eyen  if  the 


petition  could  be  construed  as  being  an  action 
on  a  quantum  meruit,  the  eyidence  fails  to  dis- 
close any  sort  of  actual  or  implied  contractual 
relationship  between  the  plaintiff  and  the  de- 
fendant from  which  a  promise  to  pay  could  be 
implied,  since  it  appears  that  the  car  was  in 
fact  furnished  by  a  different  railroad  company, 
and  there  is  nothing  to  indicate  that  the  de- 
fendant asked  for  or  accepted  the  car  from 
the  plaintiff,  or  that  in  its  dealings  with  the 
other  company  It  was  In  fact  dealing  with  the 
plaintiff  through  its  agent. 

Brrcv  from  Superior  Crourt,  Irwin  Ck)uiity ; 
R.  Eye,  Jndga 

Action  by  the  Seaboard  Air  Line  Railway 
Company  against  the  Henderson  Lumber 
Company.  J.udgment  for  defendant,  and 
plaintUf  brings  error.    Affirmed. 

Whipple  &  McKenzie,  ot  Cordele,  for  plain- 
tiflP  in  error. 

Quincey  ft  Rlce^  of  Ocllla,  for  defendant  io 
error. 

JENB:iNS,  p.  J.    Judgment  affirmed. 

STEPHENS  and  HILL^  JJ.,  concur. 


(28  Oa.  App.  216) 
HARRISON  V.  STATE.     (No.  131 18.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Feb.  14,  1922.) 

(ByUahui  hy  the  Court,) 

1.  Criminal  law  ^s»424( I )-^tateniepjt  of  ono 
Jointly  Indicted  with  defendant  held  admis- 
sible. 

Under  the  facts  of  the  case  the  admission 
of  the  testimony  complained  of  in  the  first 
ground  of  the  amendment  to  the  motion  for 
a  new  trial  was  not  error. 

2.  Witnesses  ^=»274(2)-4^ross.oxamlnation  of 
character  witness  as  to  having  heard  that  de- 
fondant  was  charged  with  stealing  properly 
permitted. 

There  is  no  merit  in  ground  2  of  the  amend- 
ment to  the  motion  for  a  new  trial.  The  record 
shows  that  a  witness  for  the  defendant,  who 
had  just  testified  to  the  good  character  of  the 
accused,  was  asked  by  the  solicitor  general,  on 
Cross-examination,  the  following  question: 
"Did  you  know  that  this  man  Harrison,  the  de- 
fendant, is  charged  with  the  offense  of  stealing 
gasoline  from  a  drug  store  out  here  In  West 
End,  breaking  into  the  gasoline  tank  and 
stealing  gasoline?"  The  witness  answered,  ''I 
haye  just  heard  it"  The  admission  of  this 
eyidence  was  not  error  for  any  reason  as- 
signed. Moreoyer,  substantially  the  same  eyi- 
dence was  subsequently  giyen  by  the  same  wit- 
ness without  any  objection. 

3.  Qronnd  not  approved. 

Ground  8  of  the  amendment  to  the  motion 
for  a  new  trial  is  disapproyed  by  the  trial 
court. 
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4«  Criminal  law  «=s>ll03— Groand  oomplalnlng 
of  failure  to  oliargo  on  Impeachment  by  con- 
tradictory  otatements    not   sustained   when 
brief   of   evidonoe   shows   no    oontradictory 
statoMonts. 
Complaint  Is  made  in  the  remaining  special 
fronnd  of  the  motion  for  a  new  trial  that  the 
court  erred  in  its  charge  upon  the  impeachment 
of  'witnesses,  becanse  the  charge  contained  no 
reference  to  the  impeachment  of  a  witness  by 
proof    of   previous   statemects   made   by    him 
which  were  material  to  the  case  and  to  his 
testimony  and  oontradictory  to  his  testimony 
upon  the  trial  of  the  case.    It  is  alleged  in  the 
ground  that  this  omission  was  error  because 
*the  principal  ground  on  which  the  principal 
witness  for  the  prosecution  was  sought  to  be 
impeached  was  by  proof  of  contradictory  state- 
ments which  were  material  to   the  issue    on 
trial  and  which  were  made  on  a  previous  trial 
in  the  city  court."    There  is  no  merit  in  this 
ground  of  the  motion,  as  a  careful  examination 
of  the  brief  of  evidence  fails  to  disclose  any 
■nch  contradictory  statements. 

6.  Criminal  law  ^=>935(l)— New  trial  proper- 
ly denied  when  evidenoe  safflelent. 

The  conviction  was  amply  authorized  by 
the  evidence,  and  the  court  did  not  err  in 
oremding  the  motion  for  a  new  trial. 

Error  from  Saperior  Court,  Fulton  Coum^ 
ty;  Jno.  D.  Hiimplirie8»  Judge. 

A.  B.  Harrison  was  convicted  of  robbery 
by  intimidation,  and  be  brings  error.  Af- 
firmed. 

The  first  ground  of  the  amended  motion 
tor  a  new  trial  was  as  follows: 

First.  Becanse  material  evidence  wss  illegal- 
ly admitted  by  the  court  over  objection  of  the 
defendant,  to  wit:  Because  the  court  permit- 
ted T.  P.  Thrailkill,  a  witness  for  the  state,  to 
testify  that  the  day  the  offense  for  which  the 
defendant  was  on  trial  was  alleged  to  have 
been  committed,  one  Cathey,  jointly  indicted 
with  the  defendant  and  who  was  not  on  trial, 
came  to  the  witness*  place  of  business  and  left 
with  him  some  money;  that  the  said  Cathey 
was  alone  at  the  time,  and  the  defendant  was 
not  with  him,  and  the  witness  did  not  know 
the  defendant,  and  permitted  the  witness  to 
give  the  particulars  of  the  conversation  which 
the  witness  had  with  the  said  Cathey  at  the 
time  the  money  was  left  with  the  witness,  the 
witness  stating  that  the  said  Cathey  left  with 
him  $225,  or  told  the  witness  that  he  had  $225 
in  the  roll  of  money  which  he  handed  him  (the 
witness),  the  witness  saying  that  he  had  never 
eounted  it;  that  the  m<niey  bi^onged  to  his 
(Cathey's)  wife  and  that  he  wanted  him  (the 
witness)  to  keep  the  money  until  he  returned 
from  a  raid  on  which  he  was  going;  that  this 
occurred  on  the  morning  of  the  day  after  the 
alleged  crime  was  committed,  and  on  the  same 
day,  about  11:80,  Csthey  came  back  and  got 
the  money  and  left  Defendant,  through  his  at- 
torney, objected  to  the  aforesaid  testimony: 
First,  because  there  was  no  evidence  showing 
■ny  conspiracy  whatever  between  Cathey  and 
the   witness   and  the  defendant  Harrison  on 


the  trial;  second,  the  defendant,  Harnsen,  was 
not  present  when  the  stetement  was  made  tes- 
tified about;  third,  that  if  there  was  a  common 
enterprise  or  conspiracy  between  the  defend- 
ant, Harrison  and  Cathey,  such  enterprise  and 
conspiracy  had  been  ended,  and  any  dedara- 
tion  made  by  Cathey  was  not  admissible  as 
evidence  against  Harrison  under  the  statutes 
of  this  state,  even  assuming  that  the  con- 
spiracy had  been  entered  into  as  alleged  be- 
tween Harrison  and  the  witness;  fourth,  be- 
cause there  was  no  evidence  whatever  that  a 
conspfraey  had  been  entered'  into  between 
Harrison,  the  defendant,  and  Cathey.  Movant, 
says  that  the  evidence  thus  admitted  was  il-* 
legal  and  extremely  harmful  and  prejudicial 
to  the  defendant,  and  the  court  illegally  admit- 
ted the  same  over  objection  of  attorney  for 
the  movant  which  was  then  and  tEere  urged  as 
herein  set  forth. 

— Statement  by  editor. 

Fred  B.  Harrison,  of  Atlanta,  for  plain- 
tiff in  error. 

Jno.  A.  Boykln,  Sol.  Gen.,  and  B.  A.  Steph- 
ens, both  of  Atlanta,  for  the  Stata 

BROYLES,  C.  J.    Judgment  afDrmed. 

LUKB  and  BLOODWORTH,  JJ^  concur. 


(28  Oa.  App.  863) 
DAVIS  V.  STATE.     (No.   13189.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  8,  1922.) 

(Byttahua  hy  the  Court,) 

Criminal  law  ^s>552(3)— Clroufflstantial  svl* 
dence  must  exclude  every  reasoaaBle  bypoth* 
esis  but  guilt. 

The  state  depended  upon  drcumstantial 
evidence  to  convict  the  defendant,  and  the 
evidence  did  not  exclude  every  reasonable  hy- 
pothesis save  that  of  his  gnilt  The  verdict 
of  guilty  was  therefore  unauthorized,  and  the 
court  erred  in  overruling  the  motion  for  # 
new  trial. 

Error  from  Superior  Court,  Dooly  County; 
O.  T.  Grower,  Judge. 

J.  T.  Davis  was  convicted  of  an  offense, 
and  be  brings  error.    Reversed. 

Gilbert  C.  Robinson,  of  Montezuma,  and 
W.  V.  Harvard,  of  Vienna,  for  plaintiff  in 
error. 

J.  B.  Wall,  Sol.  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  Watts  Powell,  and  Hen- 
derson &  Davis,  all  of  Vienna,  and  Ek  B. 
Dykes,  of  Byronville,  for  the  State. 

LUKB,  J.     Judgment  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 
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^28  Ga.  App.  365) 

CREWS   V.   HANSON.      (No.    13085.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

March  8,  1922.) 

(Syllabus  hff  the  Court,) 

No  error  committed. 

Hanson  sued  Crews  for  the  alleged  value  of 
a  certain  crop  which  Hanson  pleaded  that 
Crews  bad  purchased  from  him.  Crews  de- 
fended, and  asserted  that  he  did  not  purchase 
the  crop  as  alleged.  Upon  conflicting  evidence, 
the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff. The  charge  of  the  court  was  adjusted  to 
the  pleadings  and  evidence,  and  for  no  reason 
assigned  are  the  excerpts  complained  of  harm- 
ful. The  verdict  of  the  jury  has  the  approval 
of  the  trial  judge;  and  for  no  reason  assigned 
was  it  error  to  overrule  the  motion  for  a  new 
trIaL 

Error  from  City  Court  of  Carrollton ;  Leon 
Hood,  Judge. 

Action  by  R.  D.  Hanson  against  Joe  Crews. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

James  Beall,  of  Carrollton,  for  plaintiff  in 
error. 

Willis  Smith  and  Emmett  Smith,  both  of 
Carrollton,  for  defendant  in  error. 

liUKB,  J.    Judgment  affirmed. 

BROYLBS,  a  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Ga.  App.  345) 

FLOYD  et  aL  v.  STATE.    (No.  13153.) 

(Court  of  Appeala  of  (Georgia,  Diviaion  No.  1. 

March  7,  1822.) 

(SyUahua  by  the  Court,) 

Criminal  law  «=»935(l)— New  trial  properly 
denied,  when  evidence  sufficient  and  verdict 
approved  by  trial  Judge. 

A  conviction  of  the  offeose  of  lajrceny  from 
the  house  was  fully  supported  by  the  evidence, 
the  verdict  has  the  approval  of  the  trial  judge, 
and  the  defendants  had  a  legal  trial.  It  was 
not  error  to  overrule  the  motion  for  a  new 
trial,  which  was  based  only  upon  the  usual  gen- 
eral grounds. 

Error  from  Superior  Court,  Pulaski  Onm- 
ty ;  Eschol  Graham,  Judge. 

Ed  Floyd  and  others  were  convicted  of 
larceny  from  the  house,  and  they  bring  er- 
ror.    Affirmed. 

D.  R.  Pearce  and  H.  F.  Lawson,  both  of 
Hawklnsville,  for  plaintiffs  in  error. 

M.  H.  Boyer,  Sol.  Gen.,  of  Hawkinsvllle, 
for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BI/)ODW0RTH,  J., 
concur. 


(28  Oa.  App.  408) 

SHEPHERD  V.  WALLACE,  SHACKLEFORO 
&  CO.    (No.  12824.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20, 1922.) 

(ByXlahu%  by  the  Court.) 

Replevin  ^s»4--Buyer  of  growing  orop  entitled 
to  sue  subsequent  pnrohaser  of  severed  orop 
In  trover. 

The  title  to  a  crop  which  was  up  and 
growing  was  legally  conveyed  in  writing  and 
the  writing  duly  recorded.  A  portion  of  this 
crop  was  afterwards  gathered  and  placed  in  the 
hands  of  one  who  had  furnished  fertiliser  used 
in  making  the  crop,  and  the  agreed  value  of  it 
credited  on  the  fertilizer  account.  The  holder 
of  the  title  brought  an  action  of  trover  for  this 
portion  of  the  crop  against  the  fertilizer  dealer, 
in  whose  hands  it  had  been  placed.  All  these 
transactions  occurred  in  the  same  county.  The 
Judge  did  not  err  in  directing  a  verdict  for 
the  plaintiff.  Williams  v.  Mitchem,  151  Ga. 
227,  106  &  E.  2d4. 

Error  from  City  Court  of  Monroe;  A.  C. 
Stone,  Judge. 

Action  by  Wallace,  Shackleford  ft  Co. 
against  E.  L.  Shepherd.  Judgment  for  plaln- 
tiffB,  and  defendant  brings  error.    Affirmed. 

J.  J.  Avret,  of  Social  Circle,  and  Clifford 
Walker,  of  Monroe^  for  plaintiff  in  error. 

Willlford  &  Lambert,  of  Madison,  and  R. 
L.  ft  H.  C.  Ck>z,  of  Monroe,  for  defendants  in 
error. 

HILL,  J.    Judgment  affirmed. 

JESNKINS,  P.  J.,  and  STBPHESNS,  J., 
concur. 


(28  Ga.  App.  313) 

ABERNATHY  V.  WILSON.    (No.  13073.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  7,  1922.) 

(SyUabuM  by  the  Court,) 
Petition  properly  dismissed. 

The  court  did  not  err  in  Hiami—ii^  the 
amended  petition  on  general  demurrer. 

-  Error  from  Superior  CJourt,  Early  County ; 
W.  C.  Worrill.  Judge. 

Action  by  J.  D.  Abemathy  against  C  L. 
Wilson.  Judgment  for  defendant,  and  idain- 
tiff  brings  error.     Affirmed. 

Lowrey  Stone,  of  Blakely,  for  plaintiif  In 
error. 

A.  H.  Gray,  of  Blak^y,  for  defendant  in 
error. 

BROYLESS»  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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(28  Ga.  App.  347) 

JONES  V.  STATE.    (No.  13180.) 


(Court  of  Appeals  of  Cteorgia,  DiTision  No.  1. 

March  7,  1822.)    ' 
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B.  H.  Manry,  of  Goggansvllle,  for  plaintiff 
in  error. 

Persons  &  Persons  and  S.  Rutherford,  all 
of  Forsyth,  for  defendant  in  error. 


(ByUabu9  Iff  the  Court,} 
No  error  oommltted. 

The  defendant  was  conyicted  of  forgery. 
The  asBignmenta  of  error  upon  the  admission  of 
testimony  are  without  merit.  The  charge  of 
the  court  was  full  and  fair.  The  motion  to 
dedare  a  mistrial,  as  presented  here,  is  also 
without  merit  The  defendant  has  had  a  legal 
trial,  and  his  guilt  was  abundantly  established. 
It  was  not  error  to  overrule  the  motion  for  a 
new  triaL 

Error  from  Superior  Court,  Bibb  County; 
Malcolm  D.  Jonee,  Judge. 

S.  J.  Jones  was  convleted  of  forgery,  and 
be  brings  error.    Affirmed. 

John  B.  Cooper,  W.  O.  Cooper,  Jr.,  and 
Viola  Ross  Napier,  all  of  Macon,  for  plain- 
tiff in  error. 

Cbas.  EL  Garrett,  SoL  Gen.,  of  Macon,  for 

the  State. 

LUKE,  J.  Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWOBTH, 
J.,  concur. 

(28  Ga.  App.  384) 

COLLIER  V.  CHAMLEE.    (No.  13104.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(SytlahuM  5y  the  Court.) 

1.  Appeal  and  error  ^s:»966( 2) —Denial  of  con- 
tinuance for  Illness  of  party  present  when 
motion  made  not  distarfaed,  unless  disoretion 
abused. 

Where  a  party  to  a  cause  makes  a  motion 
for  a  continuance  npon  the  ground  of  his  ill- 
ness, and  he  Is  present  when  the  motion  is 
made,  and  his  condition  is  passed  upon  by  the 
court  as  by  inspection,  the  discretion  of  the 
court  in  denying  the  motion  will  not  be  con- 
trolled, unless  manifestly  abused.  Carter  y. 
Pitts,  125  Ga.  792,  54  S.  E.  695.  Under  this 
ruling,  and  the  facts  of  the  instant  case,  the 
refusal  of  the  motion  for  a  continuance  was 
not  error. 

2.  Verdict  properly  directed. 

The  direction  of  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  sued  for,  together 
with  interest  and  attorney's  fees,  was  not  er- 
ror for  any  reason  assigned. 

S.  Denial  of  new  trial  not  error. 

The  court  did  not  err  in  oyerruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Conrt,  Monroe  Coun- 
ty; Malcolm  D.  Jones,  Judge. 

Action  by  Mrs.  A.  Cbamlee  against  Mra. 
If.  J.  Collier.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 


BROYLES,  C.  J.    Judgment  affirmed. 
LUKB   and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  316) 
MILLS  V.  BRASWELL.    (No.  13076.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

March  7,  1922.) 

(SyUabus  hv  the  Court.) 

Appeal  and  error  ^=>l 005 (2)— Approved  ver- 
diot,  supported  by  evidence,  not  disturbedL 

There  is  no  substantial  merit  in  any  of  the 
special  grounds  of  the  motion  for  a  new  trial. 
The  yerdict  is  supported  by  some  eridence,  and, 
haying  been  approved  by  the  trial  judge,  this 
court  is  without  authority  to  interfere. 

Error  from  City  Court  of  Ft  Gaines;  Ben 
M.  Tumipseed,  Judge. 

Action  between  Mrs.  A.  B.  Mills  and  Mrs. 
E.  D.  Braswell.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

E.  R.  King,  of  Ft  Gaines,  for  plaintiff  in 
error.  . 

E.  L.  Smith,  of  Edison,  for  defendant  in 
error. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Oa.  App.  296) 

SLOTIN  V.  VINSON.    (No.  12740.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(SyUahus  hy  <Aa  Court.) 

Trial  «s>l39(l)— Error  to  direct  venHot,  when 
there  are  Issues  of  fact  for  the  Jury. 

There  being  issues  of  fact  in  this  case, 
which  should  haye  been,  under  appropriate  in- 
structions from  the  court,  submitted  to  the 
jury  and  the  yerdict  not  being  demanded  by  the 
eyidence,  it  was  error  for  the  court  to  direct  a 
yerdict. 

Error  from  Superior  Court,  Tattnall  Coun* 
ty;    H.  B.  Strange,  Judge. 

Action  by  C.  E.  Vinson  against  M.  Slotin. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reyersed. 

C.  L.  Cowart,  of  Glennyille,  for  plaintiff  in 
error. 

LUKE,  J.    Judgment  reyersed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


For  ot&«r  casM  see  tame  tople  and  KBT-NUMBBR  in  all  Key-Numbered  Digeita  and  Indexes 
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(28  6a.  App.  363) 

8HAHAN  V.  STATE.     (No.  13128.) 

(Court  of  Appeals  of  Geori:ia,  Division  No.  !• 

March  8,  1022.) 

(SyUalus  ly  the  Court.) 

CriminaJ  law  ^=»^35(l)— Error  to  dony  new 
trial  when'  evidenoe  Insufflolent 

The  defendant  was  convicted  of  the  offense 
of  manafacturing  liquor.  His  conviction  was 
dependent  entirely  upon  drcumstantial  evi- 
dence. A  careful  examination  of  the  entire 
record  convinces  us  that  his  conviction  was 
not  authorized.  It  is  not  necessary  to  con- 
sider the  special  grounds  of  the  motion  for  a 
new  trial.  It  was  error  to  overrule  the  motion 
for  a  new  triaL 

BroyleSy  C.  J.,  dissenting. 

Error  from  Superior  Ck)urt,  Walker  Comi- 
ty; Moses  Wright,  Judge. 

David  Shahan  was  convicted  of  manuft^c- 
turlng  liquor,  and  he  brings  error.  Be- 
versed. 

F.  W.  Copeland  and  G.  B.  Maddoz,  both 
of  Borne,  and  Henry  ft  Jackson,  B.  M.  W. 
Glenn,  and  D.  F.  Pope^  all  of  La  Fayette^ 
for  plaintiff  in  error. 

E.  S.  Taylor,  Sol.  Gen.,  of  Sununerville^ 
and  J.  F.  Kelly,  of  Borne,  for  the  Stata 

LUKE,.  J.    Judgment  reversed. 

BLOODWOBTH,  J.,  concurs. 
BBOYLES,  O.  J.,  dissents. 


<2S  Ga.  App.  343) 

SHAH  AN    V.   STATE.      (No.    13129.) 

(Court  'of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

fSyllahus  hy  the  Court.) 

Criminal  law  ^=3401— Evidence  that  pnrohaser 
of  whisky  from  ilefendant  gave  him  a  check 
not  violation  of  best  evidenoe  rule. 

The  defendant  was  convicted  of  a  violation 
of  the  prohibition  law.  Upon  conflicting  evi- 
dence the  Jury  were  authorized  to  find  him 
guilty.  The  defendant's  special  ground  in  his 
motion  for  new  trial,  which  alleges  that  the 
court  erred  in  permitting  the  state's  witness  to 
testify  that  he  paid  the  defendant  for  the  whis- 
ky which  the  defendant  sold  him  by  giving  him 
a  check,  is  without  merit  The  best  evidence 
rule  does  not  apply  in  an  instance  like  this. 
The  witness  having  sworn  that  he  bought  the 
whisky,  it  was  not  error  to  allow  him  to  tes- 
tify that  he  paid  for  the  whisky  by  giving  a 
bank  check  for  it.  The  check  was  not  the  ba- 
sis of  the  action,  and  was  only  collaterally  in- 
volved. See,  in  this  connection^  Southern 
l^tates  V.  McManus,  113  Ga.  982(2),  39  S.  E. 
480;  Sasser  v.  CampbeU,  9  Ga.  App.  178(2),  70 
S.  B.  960,  and  Avery  v.  Armour,  17  Ga.  App. 
458(3),  87  S.  E.  698.  It  was  not  error  to  over- 
rule the  motion  for  a  new  triaL 


Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

David  Shahan  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  he  brings 
error.    Aflarmed. 

F.  W.  (>)peland  and  G.  B.  Maddoz,  botb 
of  Borne,  and  Henry  &  Jackson,  R.  M.  W. 
Glenn,  and  D.  F.  Pope,  all  of  La  Fayette, 
for  plaintiff  in  error. 

B.  S.  Taylor,  Sol.  Qen.,  of  SummervUle, 
and  J.  F.  Kelly,  of  Rome,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BL(X)DWORTH,  J., 
concur. 


(28  Ga.  App.  292) 
MUMFORD  V.  STRIBBLINQ.     (Ne.   12728.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  ld22.) 

(ByUabu9  hy  Editorial  Staff.) 

1.  Replevin  ^ss»59— Description  of  cotton  hold 
Insufficient 

I  In  bail  trover,  a  description  of  the  proper^ 
in  the  petition  as  a  sufficient  amount  of  cot- 
ton at  23  cents  a  pound,  grown  on  B.'8  place, 
to  pay  a  specified  principal  sum  with  interest, 
which  amount  of  cotton  was  above  the  amount 
due  defendant  as  rent,  defendant  ha^dng  no 
other  cotton  except  that  grown  on  the  place, 
whether  in  the  seed  or  in  the  field,  or  packed  in 
jute  bags  or  otherwise,  was  insufficient,  as  it 
would  not  enable  the  court  to  seize  the  chat- 
tels and  did  not  isolate  the  thing  sued  for  from 
the  general  class  to  which  it  belonged. 

2.  Pleading    ^=:»34(4)— Taken    most   slrcngiy 
against   pleader   when   contradictory. 

When  the  terms  of  a  description  of  cotton 
in  a  petition  in  bail  trover  are  contradictory, 
the  pleading  must  be  taken  most  strongly 
against  the  pleader. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;  E.  T.  Shurley,  Judge. 

Action  by  C.  A.   Stribbllng  against  J.  Q 
Mumford.     Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

C.  J.  Ferryman,  of  Llncolnton,  for  plaintilf 
in  error. 

Bumside  &  McWhorter,  of  Llncolnton,  for 
defendant  in  error. 

BL(X)DWORTH,  J.  [1]  This  was  a  hail- 
trover  case.  In  the  petition  as  amended  the 
description  of  the  property  for  which  suit 
was  brought  is  as  follows; 

''A  sufficient  amount  of  cotton  at  23  cents  per 
pound,  grown  on  the  place  of  Joe  Butler  in 
Lincoln  county,  Georgia,  to  pay  the  principal 
sum  of  $280.21,  besides  interest  on  said  sum 
at  8  per  cent  per  annum,  which  amount  of  cot> 
ton  was  over  and  above  the  amount  said  Mum- 


£s»For  other  oasm  see  same  topic  and  KBY-NX7MBBR  in  aU  Key-Numbered  DigestB  aAd  Indexee 
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ford  was  dae  as  rent  of  tbe  premises  on  which 
same  was  grown  in  the  y^ar  1920»  said  Mom- 
ford  haying  no  other  cotton  except  that  grown 
on  said  place,  whether  !n  the  seed  or  in  the 
field,  or  packed  in  jnte  bagging  or  otherwise, 
which  said  cotton  was  raised  on  the  place  of 
Joe  Butler  in  liincoln  county,  Georgia,  in  1920, 
the  defendant  having  in  his  possession  no  other 
cotton  than  that  raised  on  said  place." 

In  bail-trover  proceedings  the  rule  as  to 
the  description  of  the  property  sued  for,  as 
laid  do\vn  by  this  court  and  tbe  Supreme 
Court,  is  that— 

"The  goods  should  be  described  with  such 
particularity  as  would  enable  the  court  to  seize 
the  chattels  for  which  the  suit  is  brought,  and 
hold  them  for  restitution  in  the  event  of  final 
recovery  by  the  plaintiff."  Qatlin  v.  Mathews, 
16  Ga.  App.  015,  85  a  E.  953,  and  citations. 

See,  also.  Harper  ▼•  Jeffers,  139  Ga.  700 
&),  78  8.  B.  172. 

This  rule  is  somewbat  dlflterentlj  expressed 
in  Collins  v.  West,  6  Ga.  App.  429(1),  63  S.  B. 
540,  where  this  court  said: 

"In  an  action  of  bail  trover,  the  petition  must 
definitely  identify  the  property  by  a  particular 
description,  or  by  a  general  description  coupled 
with  such  additional  allegations  as  to  the  time 
and  place  or  manner  of  the  taking  or  conver- 
sion as  plainly  to  isolate  the  thing  sued  for 
from  the  general  class  to  which^it  belongs  J 
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1920,  th6  <^cer  would  not  be  authorized  to 
seise  aljl  of  this  cotton,  because  the  petition 
shows  that  the  cotton  sought  to  be  recovered 
by  the  plaintiff  was  not  all  of  the  cotton,  but 
was  that  portion  "over  and  above  the  amount 
said  Mumford  was  due  as  rent  of  the  prem- 
ises on  which  same  was. grown  in  the  year 
1920." 

[2]  Some  of  the  terms  of  the  description  of 
the  cotton  are  contradictory,  and  In  such  a 
case  the  rule  is  that  the  pleadings  must  be 
taken  most  strongly  against  the  pleader. 
Moreover,  to  say  that  the  cotton  was  *'in  the 
seed,  or  In  the  field,  or  packed  in  Jute  bag- 
ging, or  otherwise,"  leaves  tbe  description 
so  indefinite  that  it  would  not  permit  of  the 
selaure  by  the  ofllcer  of  any  particular  cot- 
ton. The  court  therefore  erred  in  overruling 
the  demurrer  to  the  petition,  and  the  subse- 
quent proceedings  were  nugatory. 

Judgment  reversed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


♦f 


See  citations. 

Apidying  the  mling  in  the  above-dted  cas- 
es to  the  facts  of  the  case  now  under  con- 
sideration, the  cotton  sought  to  be  recovered 
is  not  "described  with  such  particularity  as 
would  enable  the  court  to  seize  the  chattels 
for  which  the  suit  is  brought  and  hold  them 
for  restitution  in  the  event  of  final  recovery 
by  the  plaintiff ;"  nor  is  the  description  of  the 
property  such  as  "plainly  to  isolate  the  thing 
sued  for  from  the  general  class  to  which  it 
belongs."  Had  nothing  been  said  in  the  de- 
scription about  interest,  it  would  be  easy  to 
determine  the  number  of  pounds  of  cotton 
for  which  the  plaintiff  sued;  but  this  can- 
not be  done  when  the  amount  due  for  interest 
is  uncertain.  Even  if  the  exact  number  of 
pounds  of  cotton  could  be  arrived  at,  still 
the  particular  cotton  represented  by  the  num- 
ber of  pouuds  is  not  pointed  out.  Granting, 
but  not  conceding,  that  the  amount  of  cot- 
ton which  would  be  arrived  at  by  such  a  cal- 
culation would  be  sufficient  to  cover  all  the 
cotton  raised  on  the  place  of  Joe  Butler  in 

111  S.B.— 16 


(28  Qa.  App.  409) 

FULFORD  V.  CHESTER.    (No.  12878.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20, 1022.) 

(Syllabus  by  the  Court,) 

Verdict  demanded  by  evltfenoe. 

The  undisputed  evidence  shows  a  violation 
by  the  defendant  of  section  227,  Pen.  Code 
1910.  Besides,  tbe  fire  which  burned  the  prop- 
erty of  the  neighbor  was  set  out  by  the  defend- 
ant against  the  neighbor's  protest  and  while  a 
dangerous  wind  was  blowing.  All  the  evidence 
shows  unquestioned  negligence  on  bis  part  in 
so  doing.  No  error  of  law  is  complained  of, 
and  the  verdict  was  demanded  by  the  evidence. 

Error  from  City  Court  of  Wrightsvil!*: 
X  L.  Kent,  Judge. 

Action  by  W.  C.  C3iester  against  J.  T.  Pul- 
ford.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

A.  Ia  Hatcher,  of  Wrightsville,  for  plain- 
tiff in  error. 

H.  li.  Stephens,  of  Wrightsville,  fbr  de- 
fendant in  error. 

HlLIi^  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 
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(28  Oa.  App.  400) 

BAGLEY  V.   HINESVILLE   BANK. 
(No.  12766.) 

(Conrt  of  Appeals  of  Georgia,  Diyision  No.  2. 

March  20,  1^22.) 

* 

(ByllabuB  hw  <i^  Oowrt.) 

Usary  «b»78,  146— When  note  was  for  Bsorl- 
0U8  intereatf  entire  amount  forfeiteil;  prom* 
lee  to  piof  oenry  HnenforoeaUe,  whether  as 
to  interest  already  earned  or  to  aoonie. . 

The  defendant  executed  on  December  1, 
1916,  a  promissory  note  for  ^1,000,  due  to  the 
plaintiff  bank  on  Jannary  1,  1^17,  with  interest 
at  8  per  cent,  per  annum  from  maturity.  No 
interest  having  been  paid,  the  maker,  on  Au- 
gust 27,  1919,  executed  in  favor  of  the  bank 
another  note  for  $360,  due  January  1,  1920, 
bearing  interest  at  8  per  cent,  from  its  date. 
The  bank  brought  suit  against  the  maker  sole- 
ly on  the  latter  interest  note.  In  the  trial 
there  was  undisputed  testimony  by  the  defend- 
ant, in  support  of  his  plea  of  usury,  to  the  ef- 
fect that  he  gave  the  plaintiff  the  interest  note 
sued  on  *'to  cover  12  per  cent,  interest  on  the 
$1,000  note  •  •  •  from  January  1,  1917,  to 
January  1,  1920,**  but  that  at  the  time  he  gave 
such  interest  note  $218.86  was  the  correct  in- 
terest at  the  lawful  rate  due  and  unpaid  on  the 
$1,000  note  from  its  maturity,  January  1,  1917, 
to  the  date  of  execution  of  the  latter  note,  Au- 
gust 27,  1919.  The  court  on  its  own  motion 
directed  a  verdict  in  favor  of  the  plaintiff  for 
$218.86,  as  representing  the  lawful  interest  ac- 
crued on  the  original  note  at  the  time  the  in- 
terest note  actually  sued  on  was  given.  Heldy 
the  act  of  August  18,  1916  (Acts  1916,  p.  48: 
Park's  Ann.  Code  Supp.  1917,  t§  3438»  34^ 
[&])t  provides  that  "any  person,  company,  or 
corporation  violating  the  provisions  of  sec- 
8436,  shall  forfeit  the  entire  interest  so  charged 
or  taken,  or  contracted  to  be  reserved,  charged 
or  taken.'*  Since,  under  the  undisputed  evi- 
dence, the  note  sued  on  represents  interest 
charged  or  taken  upon  the  original  note  in 
excess  of  the  8  per  cent  originally  contracted 
for,  the  defendant  was  entitled  to  invoke  the 
statutory  forfeiture,  not  only  as  to  the  4  per 
cent  excess  charge,  but  of  the  entire  interest 
represented  by  the  note  sued  on,  and  it  was 
error  for  the  court  to  direct  a  verdict,  against 
the  defendant's  plea  of  usury,  in  favor  of  the 
plaintiff  in  the  amount  of  interest  which  had 
legally  accrued  at  the  time  the  usurious  interest 
note  actually  sued  on  was  given.  A  promise  in 
which  the  sole  obligation  is  for  the  payment 
of  interest  infected  with  usury  is  altogether 
incapable  of  enforcement,  and  it  makes  no  dif- 
ference whether  such  invalid  and  usurious 
promise  relates  back  to  the  payment  of  an  al- 
leged amount  on  account  of  interest  already 
earned,  or  whether  it  relates  to  usurious  in- 
terest which  shall  accrue  in  the  future. 

Error  from  City  Court  of  Hinesvflle;  J.  P. 
Dukes,  Judge  pro  hac. 

Action  by  the  HinesviUe  Bank  against  J. 
R.  Bagley.  Judgment  for  plaintiff,  and  de- 
fendant'brings  error.    Reversed. 


Darsey  &  MlUs,  of  Hlneerflle,  for  plalntur 
in  error. 

M.  Price,  of  Ludowid,  for  defendant  in 
error. 

JBNKINS,  P.  J.    Judgment  rereraed. 

8TBPHBNS  and  HILL^  JJ.»  ooncur. 


,    (28  Oa.  App.  412) 

SCOTT  SCHOOL  DI8T.  et  al.  v.  CARTER 
ot  al.    (No.  13198.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1922.) 

(SffUabus  by  the  Court.) 

Sehoels  and  tohooi  distriets  ^=:»97(4)— Netloo 
for  30  days  In  newspaper  for  pubiloatien  of 
aherlfTa  advertisements  is  oonditlon  preoed- 
ent  to  bend  eleotloni. 

As  a  condition  precedent  to  the  holding  of 
an  election  for  school  bonds  under  section  143 
of  the  Code  of  School  Laws,  aproved  August 
19,  1919  (Oa.  L.  1919,  pp.  845,  34^),  a  no- 
tice of  such  election  must  be  published  for  30 
days  next  preceding  the  day  of  the  election,  in 
the  newspaper  in  which  the  sheriff's  advertise- 
ments for  the  county  are  published. 

I 

Error  from  Superior  Court,  Johnson  Coun- 
ty; J.  L.  Kent,  Judge. 

Proceeding  by  Scott  School  District  and 
others  against  J.  W.  Carter  and  others. 
Judgment  dismissing  the  petition,  and  peti- 
tioners bring  error.    Affirmed. 

Larson  &  Crockett,  of  Dublin,  and  E.  L. 
Stephens,  of  Wrightsvllle,  for  plalntiffn  in 
error. 

J.  S.  Adams  and  R.  Earl  Camp,  both  of 
Dublin,  for  defendants  in  error. 

STEPHENS,  J.  This  was  a  proceeding  in- 
stituted in  the  superior  court  of  Johnson 
county  by  E.  L.  Stephens,  solicitor  general  of 
the  Dublin  judicial  circuit,  acting  for  and  in 
behalf  of  the  state^of  Georgia,  for  the  pur- 
pose of  validating  a  proposed  issue  of  bonds 
authorized  by  an  election  held  in  Scott  school 
district,  Tlie  defendants  in  error  regularly 
intervened  and  demurred  to  the  proceedings, 
upon  the  ground  that  it  does  not  appear  from 
the  petition  that  any  notice  of  the  proposed 
election  was  published  in  a  newspaper  for 
the  space  of  thirty  days  next  preceding  the 
day  of  the  election,  as  required  by  law.  The 
court  sustained  the  demurrer  and  dismissed 
the  petition,  and  to  this  judgment  the  peti- 
tioners except. 

Neither  the  petition  nor  the  notice  declar- 
ing the  result  of  the  election  given  by  the  ^ 
trustees  of  the  school  district  to  the  solicitor 
general  shows  that  such,  notice  was  given. 
The  election  was  called  upon  the  question  of 
issuing  bonds  for  school  purposes,  and  was 
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held  under  the  authority  of  section  148  of  the 
Code  of  School  Laws  enacted  by  the  Legisla- 
ture of  this  state,  approved  Augnst  19,  1919 
<Ga.  L.  1919,  pp.  345,  346).  This  section  pro- 
Tides  that  when  an  election  is  called  under 
Its  authority  the  authorities  nained  therein 
in  the  act  shall  '*call  such  election  in  terms 
of  law  now  provided  for  a  county  issue  of 
bonds  except  as  herein  otherwise  provided.** 
It  follows,  therefore,  that  in  the  absence  of 
any  provision  in  this  act  as  to  any  notice  re- 
quired as  a  condition  precedent  to  the  hold- 
ing of  the  election,  the  provision  as  to  notice 
required  when  an  election  is  called  for  a 
county  issue  of  bonds  applies.  The  notice 
there  required  is  publication  in  the  news- 
paper In  which  the  sheriff's  advertisements 
for  the  county  are  published  for  a  space  of 
90  days  next  preceding  the  day  of  the  elec- 
tion.   CivU  Ck>de  1910,  i  440. 

It  is  contended  by  the  plaintiffs  that  sec- 
tion 143  of  the  Code  of  School  Laws  adopted 
in  1919  contains  a  specific  provision,  other- 
wise providing  that  only  10  days'  notice,  un- 
der certain  conditions,  be  given  inrlor  to  the 
holding  of  an  election  called  under  this  act, 
and  that  therefore  such  provision  renders  in- 
operative the  provision  as  to  30  days'  notice 
in  Civil  Code  (1910),  i  440,  regulating  the 
issuance  of  bonds  by  counties,  and  which 
would  be  otherwise  applicable  to  elections 
held  under  the  provisions  of  section  143  of 
the  act  of  1919.  The  provision  of  section  143 
of  the  act  of  1919  thus  relied  on  by  the  plain- 
tiffs reads  as  follows: 

'^Said  board  of  trustees  or  board  of  educa- 
tion may  order  such  election  to  be  held  on  the 
school  site  or  other  suitable  place  in  the  school 
district,  consolidated  district  or  county,  of 
which  they  shall  give  notice  by  posting  same  at 
three  public  places  in  said  school  district,  con- 
solidated district  or  county,  not  less  than  ten 
days  previous  to   said  election." 

This  provision  as  to  10  days'  notice,  by  Its 
very  terms,  applies  only  when  the  proposed 
election  is  to  be  held  at  some  place  other 
than  the  regular  voting  or  election  precinct 
in  the  district,  without  which  notice  the  elec- 
tion must  necessarily  be  held  at  the  regular 
voting  or  election  precinct  as  required  by  sec- 
tion 441  of  the  Civil  Code  (1910),  governing 
an  election  for  a  county  issue  of  bonds.  This 
provision  of  section  143  of  the  act  of  1919, 
providing  fOr  10  days'  notice  that  the  election 
is  <'to  be  held  on  the  school  site  or  other  suit- 
able place  in  the  school  district,"  is  not  the 
notice  required  as  a  condition  precedent  to 
the  holding  of  the  election,  and  therefore  does 
not  supersede  the  proviedon  as  to  30  days* 
notice  required  for  a  county  issue  of  bonds 
which,  unless  ''otherwise  provided,"  is  appli- 
cable to  elections  held  under  section  143  of 
the  act  of  1919. 

It  not  appearing  that  the  required  30  days' 
notice  was  given  of  the  intention  to  hold  the 
election,  the  proceedings  instituted  by  the 


solicitor  general  to  validate  the  propused  is- 
sue of  bonds  was  subject  to  the  demurrer 
interposed.    The  court,  therefore,  did  not  €n 
in  sustaining  the  demurrer. 
Judgment  affirmed. 

JBNKINS,  P.  3^  and  HILL^  J^  concur. 


(28  Ga.  App.  376) 
ROWNTREE  BROS.  v.  BUSH.     (No.  12624.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  9,  1922.     Rehearing  De- 
nied April  1,  1922.) 

fByllabua  by  the  Court,) 

f.  Contraets  «=»26— When  pffer  made  by  naJI, 
contract  complete  when  aoceptanoe  mailed, 
though  not  received. 
A  person  who  by  the  United  States  mail 
sends  to  another  an  offer  or  proposal  which 
requires  only  the  latter 's  acceptance  or  con- 
firmation to  create  a  valid  contract,  and  who 
says  nothing  as  to  how  the  answer  of  accept- 
ance or  confirmation  shall  be  communicated,  nor 
that  it  shall  take  effect  only  upon  the  actual 
receipt  of  the  acceptance  by  the  offerer,  im- 
pliedly adopts  the  mails  as  his  agency,  and  au- 
thorizes its  use  in  the  transmission  to  him  of 
an  acceptance.  Where  the  recipient  of  the 
offer  thus  duly  deposits  his  acceptance  in  the 
mail,  in  an  envelope  properly  stamped  and  ad- 
dressed to  the  offerer,  the  contract  thereupon 
becomes  complete  and  binding,  without  refer- 
ence to  whether  er  not  the  acceptance  actual- 
ly reaches  the  addressee.  Civil  Code  1910,  $ 
4231;  Levy  v.  Cohen,  4  Ga.  1(2);  Bryant  v. 
Booze,  55  Ga.  438(5);  6  Ruling  Case  Law, 
610-618;  13  Corpus  Juris,  300,  301,  and  cases 
cited. 

2.  Contraets  ^s»353  (2)  — Evidence  (d=;>39  — 
Testimony  as  to  nonreoelpt  of  letter  to  be 
considered  with  other  faots  on  question 
whether  mailed;  charge  as  to  considering  evi- 
dence of  nonreoelpt  of  letter  on  question 
whether  it  was  mailed  not  erroneous. 

The  rule  that,  where  a  letter  is  written, 
properly  addressed,  stamped,  and  mailed,  the 
presumption  arising  that  it  was  received  by 
the  addressee  is  merely  prima  facie,  and  may 
be  successfully  rebutted  by  uncontradicted  evi- 
dence of  the  addressee  that  he  did  not  in  fact 
receive  it  (Hamilton  v.  Stewart,  108  Ga.  472, 
476,  34  S.  B.  123;  Cassel  v.  Randall,  10  Ga. 
App.  587tl],  73  S.  E.  858;  Strauss  Bros.  v. 
Pearlman,  15  Ga.  App.  88  [1],  82  S.  B.  578; 
Parker  v.  Southern  Ruralist  C/O.,  15  Ga.  App. 
334 [2],  337,  83  S.  B.  158)  has  no  application 
in  a  case  such  as  here  stated,  except  in  so  far 
as  the  addressee's  evidence  that  he  did  not 
receive  the  letter  of  acceptance  may  be  con- 
sidered by  the  jury  along  with  the  other  facts 
and  circumstances,  as  negativing  the  other  par- 
ty's evidence  that  it  had  been  mailed.  This  in 
effect  was  what  the  court  charged.  Immediate- 
ly after,  and  in  the  same  connection  with  the 
excerpt  complained  of,  wherein  the  court  charg- 
ed tiiat,  if  the  acceptance  was  properly  address- 
ed, stamped,  and  mailed,  the  presumption  of 
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and  there  was  a  very  warm  attachment  and  nn- 
Qsnal  devotion  between  the  father  and  the  son, 
the  court,  in  granting  the  mother  a  divorce 
from  the  father,  did  not  err  in  giving  the 
father  custody  of  the  child  each  alternate  week. 

6.  DIvoroe  «=3>I94— Wife  entitled  to  ooNOsel 
fees  and  expenses  of  brief  on  affirmance  of 
decree  on  husbaniKs  appeal,  in  whicfi  she  bad 
assigned  cross-error  as  to  portion  of  dooroe 
relating  to  oastody  of  child. 
On  husband's  appeal  from  decree  granting 
wife  a  divorce,  in  which  the  wife  assigns  as 
cross-error  that  portion  of  decree  giving  hus- 
band the  custody  of  their  child  each  alternate 
weelc,  the  wife  on  affirmance  of  the  decree  will 
be  allowed  a  reasonable  attorney's  fee  for  serv- 
ices of  her  counsel  in  the  appellate  court  and 
the  expenses  of  the  preparation  and  the  print- 
ing of  the  counsel's  brief. 

Appeal  from  Circuit  Court,  Norfolk 
County. 

Suit  by  Alice  Smith  Barnard  against  W. 
Frank  Barnard.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Williams,  Loyall  &  Tunstall,  of  Norfolk, 
for  appellant 
E.  R.  F.  Wells,  of  Norfolk,  for  appellee. 

BURKS,  J.  Alice  Smith  Barnard  brought 
a  suit  for  a  divorce  from  bed  and  board 
against  her  husband,  W.  Frank  Barnard,  on 
the  ground  of  cruelty,  reasonable  apprehen- 
sion of  bodily  harm,  and  constructive  deser- 
tion. The  bill  also  prayed  for  tiie  cuistody  of 
their  child,  a  boy  about  flvo  years  of  age, 
for  suit  money  and  for  alimony.  The  defend- 
ant answered  the  bill  denying  q;)ecifically 
every  allegation  thereof,  and  further  <aiarg- 
Ing  his  wife  with  various  acts  of  inconti- 
nence and  with  conduct  on  her  part  entitling 
him  to  a  divorce  from  the  bond  of  matrimo- 
ny. He  prayed  that  his  answer,  in  so  far 
aa  it  charged  his  wife  with  incontinence  and 
misconduct,  be  treated  as  a  cross-bill,  and  it 
was  so  treated,  and  the  wife  answered  the 
same,  denying  specifically  every  allegation 
thereof.  On  the  motion  of  the  complainant 
(Mrs.  Barnard)  and  with  the  consent  of  the 
defendant,  the  trial  court  ordered  that  the 
testimony  In  the  cause  (except  that  of  cer- 
tain witnesses  beyond  the  jurisdiction  of  the 
court)  be  given  orally  in  open  court,  and  a 
day  fixed  for, the  hearing.  The  testimony 
was  subsequently  so  taken,  and  44  witnesses 
were  examined  in  open  court,  and  five,  who 
were  nonresidents,  testified  by  depositions, 
after  due  notice.  On  October  23,  1920,  the 
trial  court  entered  a  decree  dismissing  the 
defendantfs  cross-bill  audi  granting  to  the 
complainant  (Mrs.  Barnard)  a  divorce  from 
bed  and  board  on  the  grounds  stated  in  her 
bUl.  Costs  were  awarded  to  Mrs.  Barnard, 
and  she  was  given  a  decree  against  her  hus- 
band for  $1(X)  a  month  for  the  support  and 
niaintenance  of  herself  and  of  her  child  while 


the  latter  is  in  her  custody,  and  the  custody 
of  the  child  was  awarded  to  each  of  the  par- 
ents for  one  week  at  a  time,  alternate  weeks. 
The  cause  was  retained  on  the  docket  until 
the  further  order  of  the  court.  From  this  de- 
cree the  defendant,  W.  Ftank  Barnard,  was 
awarded  an  appeal. 

[1]  The  testimony  in  the  case  is  of  the 
most  conflicting  nature.  There  is  hardly  a 
material  fact  In  the  case  upon  which  the  te& 
timony  on  the  two  sides  Is  in  harmony.  It 
is  necessary,  therefore,  in  the  outset  to  de- 
termine what  weight  is  to  be  given  to  the 
decree  of  the  trial  court  which  heard  the 
parties,  and  most  of  their  witnesses  testify 
orally,  In  open  court.  We  have  no  interpre- 
tation of  our  statute  on  the  subject  Section 
6109  of  the  Code  is  as  follows: 


"1 


'In  any  suit  for  divorce  the  trial  court  may 
require  the  whole  or  any  part  of  the  testimony 
to  be  given  orally  in  open  court,  and  if  either 
party  desires  it,  such  testimony  and  the  roUngs 
of  the  court  on  the  exceptions  thereto,  if  any, 
shall  be  reduced  to  writing,  and  the  judge  shall 
certify  that  such  evidence  was  given  before 
him  and  such  rulings  made.  When  so  certified 
the  same  shall  stand  on  the  same  footing  as 
a  deposition  regularly  taken  in  the  cause." 

1 

This  section  is  taken  from  Acts  of  1914, 
p.  154,  which  is  as  follows: 

"In  an  divorce  eases  pending  at  the  time 
this  law  goes  into  effect,  or  thereafter  insti- 
tuted, it  shall  be  within  the  discretion  of  the 
court  to  require  the  testimony,  or  any  part  of 
it,  to  be  delivered  ore  tenus  in  open  court,  and 
testimony  so  delivered,  together  with  excep- 
tions taken  to  the  rulings  of  the  court  on 
questions  of  evidence,  together  with  the  evi- 
dence taken  in  the  cause,  shall  be  preserved 
and  put  into  the  record  of  the  cause  for  the 
purpose  of  an  appeal,  and  the  cause  on  appeal 
shall  be  heard  as  other  chancery  causes  and 
not  as  on  a  demurrer  to  evidence,  and  within 
the  same  time  as  now  provided  by  law." 

[2]  There  is  no  reviser's  note  to  section 
5109  indicating  what,  if  any,  change  was  in- 
tended by  the  change  in  the  phraseology  of 
the  act,  wbi<di  generally  means  that  no  ma- 
terial change  was  intended,  as  explained  by 
the  revisors  in  the  preface  to  the  Code,  pp. 
xi,  xiL  There  is,  however,  one  material 
change  made  by  the  Code.  The  act  of  1914 
declared  that  the  oral  testimony  taken  on 
the  hearing  "shall  be  preserved  and  put  into 
the  record  of  the  cause  for  the  purpose  of  an 
appeal,"  whereas  section  6109  of  the  Code 
only  requires  this  to  be  done  "If  either  party 
desires  it."  There  was  no  necessity  for  this 
expense  unless  one  of  the  parties,  for  some 
cause,  desired  it,  and  if  no  appeal  was  to  be 
taken  the  parties  might  prefer  that  the  testi- 
mony should  be  kept  out  of  the  permanent 
files  of  the  court  as  well  as  to  avoid  the  costs 
thereof.  This  difference  between  the  two 
statutes  is  manifest  and  must  be  given  ^'• 
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feet  even  tbongb  not  noted  by  the  revisers. 
Other  differences  in  the  phraseology  of  the 
two  statutes  do  not  manifest  an  intent  to 
change  the  meaning,  and  the  presumption, 
SQpx>orted  by  the  statement  of  the  revisors 
In  the  preface  aforesaid,  is  that  no  (Aange 
was  intended.  The  act  of  1914  declared  that 
^the  cause  on  appeal  shall  be  heard  as  oth- 
er chancery  causes  and  not  as  on  a  demurrer 
to  evidence,**  whei^as  section  6109  of  the 
Ck>de,  referring  to  the  certidcate  of  the  oral 
testimony,  declares  that  "when  so  certified 
the  same  shall  stand  on  the  same  footing 
as  a  deposition  regularly  tak^i  in  the  cause." 
In  other  words,  the  suit  was  still  a  suit  in 
chancery,  and  the  rule  requiring  cases  at 
law  to  be  heard  as  on  a  demurrer  to  the  evi- 
dence had  no  application.  The  language  of 
the  Code  Is  not  as  apt  as  it  might  have  been 
to  accomplish  this  purpose,  but  it  is  fairly 
plain  that  the  revisors  did  not  intend  any 
substantial  change  in  this  respect,  and  this 
view  accords  with  the  notes  of  the  writer 
of  this  opinion  who  was  one  of  the  revisors. 
Otber  flections  of  the  cibapter  on  divorce 
clearly  negative  tbe  idea  that  a  suit  for  di- 
vorce could  ever  be  heard  "as  on  demurrer  to 
the  evidence."  Section  5109,  however,  does 
not  determine  what  weight  shall  be  given 
to  the  decree  of  the  trial  court  where  the  evi- 
dence has  been  given  orally  before  it.  When 
all  of  the  evidence  in  a  chancery  cause,  as 
well  as  the  pleadings,  have  been  reduced  to 
writing,  and  that  court  has  nothing  before 
it  but  the  written  record,  including  the  evi- 
dence prepared  by  others,  it  has  little,  if 
any,  advantage  of  this  court  in  determining 
the  right  of  the  cause.  But  the  case  is  en- 
tirely different  where  the  trial  court  has  the 
witnesses  before  it  and  can  observe  theii 
demeanor  on  the  stand,  and  their  manner  of 
testifying.  This  is  important  in  determining 
their  credibility  and  the  weight  to  be  given 
to  their  testimony.  It  is  something  that  can- 
not be  photographed  or  otherwise  placed  on 
the  record  for  review  by  an  appellate  court, 
and  great  weis^t  has  always  been  attached 
to  the  finding  of  the  tribunal  charged  with 
weighing^such  evidence,  whether  it  be  a  com- 
missioner in  chancery,  a  Jury,  or  a  court. 
Of  these  tribunals,  the  least  weight  is  given 
to  the  findings  of  a  commissioner  in  chan- 
cery, but  even  In  that  case  It  is  said: 

**Wlien,  therefore,  the  commissioner  has  seen 
and  examined  the  witnesses,  and  the  testimony 
Is  conflicting,  and  bis  conclusions  are  clearly 
supported  by  competent  and  unimpeached  wit- 
nesses, the  court  will  not  set  aside  or  distarb 
his  report,  unless  the  weight  of  the  testimony 
which  is  contrary  to  his  condusions  is  such,  on 
account  of  the  number  of  the  witnesses  and 
the  nature  of  their  evidence,  as  to  make  it  clear 
that  the  commissioner  has  erred."  Shipman 
T.  Fletcher,  91  Va.  473,  479,  22  S.  B.  468.  460. 

In  enacting  the  act  of  1914  the  Legislature 
may  have  thought  that,  because  the  testimcP 


ny  was  taken  orally,  some  one  might  con- 
ceive the  idea  that  it  might  be  demurred  to, 
or  that  on  an  appeal  the  case  should  be  heard 
as  on  a  demurrer  to  the  evidence,  and  in- 
serted the  provision,  out  pf  abundant  cau- 
tion, in  order  to  negative  that  idea,  but  no 
such  idea  could  ever  have  been  sustained. 
The  suit  for  divorce  is  a  chancery  suit,  where 
the  court  decides  both  the  law  and  the  facts, 
and  no  jury  is  needed,  and,  where  there  is 
no  Jury,  there  can  be  no  demurrer  to  the 
evidence.  Reed  &  McCk)rmick  v.  Gold,  102 
Va.  37,  45  S.  B.  868.  But,  more  particularly, 
there  can  be  no  demurrer  to  the  evidence 
nor  hearing  of  a  case  as  on  a  demurrer  to 
the  evidence  in  a  suit  for  divorce  because 
the  concessions  required  in  such  case  are  for- 
bidden by  section  5108  of  the  Code,  which 
has  been  the  fixed  policy  of  this  state  for 
over  three-quarters  of  a  century.  Code  1849, 
c.  109,  S  9.  There  was  no  necessity,  there- 
fore, for  the  clause  in  the  act  of  1914  for- 
bidding the  hearing  as  on  a  demurrer  to  the 
evidence,  and  it  was  omitted  by  the  revisors. 
The  same  principle  now  prevails,  and  the 
case  cannot  be  heard  as  on  a  demurrer  to 
the  evidence.  Whether,  under  the  existing 
law,  the  finding  of  the  trial  court  shall  be 
given  the  same  force  as  the  verdict  of  a  Jury, 
as  is  done  in  actions  at  law  where  the  wlu>le 
case  is  submitted  to  the  Judge,  without  the 
intervention  of  a  Jury,  It  is  unnecessary  to 
decide,  as  we  are  of  opinion  that  such  find- 
ing is,  at  the  least,  entitled  to  the  weight  of 
the  report  of  a  commissioner  in  chancery, 
upon  confiicting  testimony,  who  saw  and 
heard  the  witnesses,  testi^,  and  whose  re> 
port  is  supported  by  competent  evidence  and 
approved  by  the  trial  court  The  provision 
of  section  6109  of  the  Code  putting  the  cer- 
tified evidence  on  "the  same  footing  as  a  dep- 
osition" could  not  have  been  intended  to  de- 
prive the  trial  court  of  the  chief  bene'fit  con- 
ferred upon  it  by  that  section,  that  of  seeing 
the  witnesses  and  hearing  them  testify.  The 
Judge  was  to  hear  the  case  and  decide  it  on 
its  merits,  "independently  of  the  admissions 
of  either  party  in  the  pleadings  or  other- 
wise," and,  in  order  to  reach  a  righteous 
Judgment,  the  statute,  for  the  first  time  in 
this  state,  conferred  upon  the  court  the  right 
to  '^require  the  whole  or  any  part  of  the  tes- 
timony to  be  given  orally  in  open  court" 
The  object  of  the  statute  was  not  to  save 
costs  to  the  parties,  nor  to  keep  the  testimo- 
ny from  the  permanent  files  of  the  court,  but 
to  give  the  court  the  opportunity  of  seeing 
and  hearing  the  witnesses.  The  right  to  have 
oral  testimony  in  open  court  is  not  conferred 
upon  the  parties,  but  upon  the  coiurt  and 
it  could  only  have  bieen  for  the  reasons  stat- 
ed. To  give  to  such  testimony  only  the 
weight  given  to  a  deposition  taken  before 
some  other  officer  would  practically  nullify 
the  statute,  which  could  never  have  been  in- 
tended.   A  deposition  of  a  witness  must  be 
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reduced  to  writing.  It  must  be  signed  by  tbe 
deponent  It  must  be  taken  after  due  notice 
to  the  adverse  party.  It  must  be  taken  be- 
fore an  officer  authorized  by  law  to  admin- 
ister an  oath,  who  must  certify  that  he  did 
administer  the  oath  to  the  deponent,  all  ex- 
ceptions to  questions  must  be  noted  at  the 
proper  place,  and  he  must  then  return  the 
deposition  to  the  officer  and  in  the  manner 
required  by  law.  It  must  in  some  way  ap- 
pear from  the  record  that  the  opposing  par- 
ty was  afforded  the  opportunity  to  cross- 
examine  the  witness.  In  these  respects  the 
certified  evidence  Is  to  stand  on  "the  same 
footing"  as  a  deposition  regularly  taken  in 
the  cause.  But  the  two  are  not  entitled  to 
the  same  weight,  and  the  language  of  the 
statute,  when  read  as  a  whole  as  it  should 
be,  manifests  a  purpose  on  the  part  of  the 
Legislature  to  put  the  trial  court  in  a  better 
position  to  decide  the  case,  by  hearing  the 
evidence  "orally  in  open  court,"  than  it  was 
when  confined  to  hearing  the  case  on  dep- 
ositions only. 

The  evidence  in  this  case  la  very  volumi- 
nous, consisting  largely  of  many  charges  and 
counter  charges,  explanations  and  counter 
explanations,  and  inculpatory  or  explanatory 
circumstances  or  corroboration  of  one  side'  or 
the  other.  The  record  shows  that  the  liti- 
gants are  persons  of  character  and  good 
standing  in  the  community  in  which  they 
live,  and,  in  our  view  of  the  statute  afore- 
said, a  detailed  examination  and  discussion 
of  the  evidence  is  unnecessary,  and  to  place 
it  upon  the  permanent  records  of  this  court 
would  not  be  conducive  to  the  happiness  of 
the  litigants  or  their  ofi^spring.  It  must  be 
sufficient  to  say  that  it  has  been  carefully 
read  and  considered,  with  an  earnest  desire 
to  do  justice  between  the  parties.  The  learned 
and  upright  Judge  of  the  trial  court  was  in  a 
far  better  position  than  this  court  to  correctly 
determine  the  rights  of  the  parties,  and,  while 
there  is  much  conflict  in  the  testimony,  there 
is  abundant  evidence  to  support  his  decree, 
and  we  are  unable  to  say  that  even  the 
weight  of  the  testimony  is  contrary  to  his 
conclusion.  Indeed,  if  the  certified  evidence 
was  given  no  more  weight  than  a  depositlbn, 
we  should  still  be  unable  to  say  that  the  de- 
cree of  the  trial  court  was  erroneous.  His 
finding,  therefore,  will  be  affirmed. 

[3]  The  appellee  assigns  as  cross-error  the 
refusal  of  the  trial  court  to  increase  the 
allowance  of  $100  a  month  to  her  for  the  sup- 
port and  malntenanpe  of  herself  and  child  to 
$150  a  month.  In  this  there  was  no  error. 
The  appellant  it  a  young  lawyer  with  no 
fixed  income,  but  a  practice  of  variable  val- 
ue, with  no  income-producing  property.  His 
income  from  his  practice  for  the  year  1019 
was  about  $3,500,  but  for  the  six  months 
prior  to  the  date  of  testifying  did  not  exceed 
$100  a  month.  He  lives  in  an  expensive  home 
which  he  had  provided  for  himself  and  wife, 


but  it  is  heavily  mortgaged*  and  upon  this 
he  has  the  interest  to  pay  besides  the  ex- 
pense of  the  upkeep.  He  is  also  indebted 
from  $1,000  to  $l,pOO,  and  has  now  all  the 
expense  of  both  sides  of  this  litigation  to 
pay,  and  it  is  not  clear  what,  if  any,  surplus 
would  remain  if  these  debts  were  paid.  It 
must  also  be  borne  in  mind  that  the  appellee 
is  a  young  woman,  only  28  years  of  age,  and 
that  under  modem  conditions  there  is  open 
to  her  practically  every  avenue  for  making 
money  that  is  open  to  her  husband;  that  by 
the  decree  of  the  court  she  is  released  from 
her  former  household  duties;  that  her  time 
is  her  own;  that  she  has  no  right  to  remain 
idle  at  the  expense  of  her  former  husband; 
and  that  it  is  her  duty  to  minimize  his  loss, 
albeit  it  was  through  his  fault  that  she  was 
compelled  to  ask  that  the  ccmtract  of  mar- 
riage be  rescinded. 

[4,6]  The  appellee  also  assigns  as  cross- 
error  so  much  of  the  decree  as  gives  to  the 
appellant  the  custody  of  their  child  each  al* 
temate  week.  Of  course,  the  welfare  of.  the 
child  is  the  question  of  primary  importance. 
Conceding  the  suitability  of  the  appellee  and 
propriety  of  custody  by  her,  it  may  be  said 
on  behalf  of  the  father  that  it  appears  from 
the  testimony  that  there  is  a  very  warm  at- 
tachment and  unusual  devotion  between  the 
father  and  son;  that  it  has  been  the  habit 
of  the  father  to  undress  him  and  to  put  him 
to  bed  at  night,  and  to  wash  and  dress  him 
in  the  morning,  and  to  be  his  constant  com- 
panion when  at  home  during  the  day;  and 
that  the  father's  home  is  out  of  the  city, 
where  the  child  can  have  abundant  play- 
ground and  fresh  air.  The  record  discloses 
that  the  custody  of  the  father  is  as  suitabla 
and  proper  as  that  of  the  mother.  It  does 
not  disclose  any  error  on  the  part  of  the  trial 
court  in  dividing  the  custody  between  them. 
The  case  is  retained  on  the  docket  The  de- 
cree as  to  the  custody  of  the  child  is  tempora- 
ry and  may  be  changed  at  any  time  and  in 
any  manner  that  the  best  interest  of  the  child 
demands.  The  subject  of  the  custody  of  the 
child  in  a  case  of  this  kind  is  one  of  the  most 
difficult  that  the  courts  have  to  deal  with, 
and  this  is  especially  true  of  an  a]K)ellate 
court.  The  only  general  rule  that  can  be 
announced  is  that  the  welfare  of  the  chUd 
is  the  primary  matter  for  consideration,  and 
that  this  rule  is  to  be  administered  with  as 
much  consideration  for  the  tender  ties  of 
affection  of  the  parents  as  possible  under  the 
circumstances'.  When  that  appears  from  the 
record  to  have  been  done  by  the  trial  court* 
this  court  will  not  hunt  for  any  other  rea- 
son to  affirm  its  decree. 

[6]  The  appellee  asks  this  court  to  give  her 
a  decree  against  the  appellant  for  the  cleri- 
cal expense  of  the  preparation  of  the  brief 
of  her  counsel  in  this  court  and  for  the  print- 
ing the  same,  aggregating  $143.40,  and  also 
for  a  reasonable  fee  to  her  counsel  for  hia 
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serriceB  In  her  behalf  in  this  court.  She  is 
entitled  to  this.  The  fee  of  her  counsel  in 
this  ease  in  this  court  will  be  fixed  at  $100, 
and  a  judgment  will  be  entered  in  this  court 
in  her  favor  against  the  appellant  for  the 
ajg^grcgate  of  these  two  sums,  and  for  her 
costs,  and  the  decree  of  the  circuit  court  of 
Norfolk  county  will  be  affirmed.  ' 
Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 


(132  Va.  771) 

ROGERS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
16^  1922.    Rehearing  Denied  April  8, 

1922.) 

I.  Witnesses  es»40(2)— Conpeteney  ef  diiid 
discretionary  witli  court. 

There  is  no  fixed  age  at  which  a  child  must 
have  arrived  in  order  to  be  competent  as  a 
witness;  the  question  being  discretionary  with 
the  trial  court. 


2.  Criminal  law  «=»II53(2)— Trial  eovrfs  de- 
termination as  to  oompetenoy  of  small  child 
not  disturbed  except  for  manifest  error. 

Trial  court's  determination  as  to  compe- 
tency of  child  OS  a  witness  will  not  be  disturbed 
on  appeal  except  for  manifest  error. 

3.  Witnesses  «=s>40(l)— That  child  is  too 
young  to  be  convicted  of  perjury  Is  not  ds- 
elsive  of  Its  oompetnncy. 

That  a  child  may  be  too  young  to  be  con- 
victed of  perjury  is  not  decisive  of  its  compe- 
tency as  a  witness. 

4.  Wttnessse  ^s>40(l),  45(2)— Rule  as  to  com* 
potency  of  child  stated;  child  witness  must 
have  consciousness  of  duty  to  speak  truth. 

To  be  competent  as  a  witness,  a  child  must 
have  sufficient  mental  capacity  to  observe  the 
data  about  which  it  has  testified  and  record  it 
in  mind,  and  thereafter  understand  questions 
put  to  it  and  give  intelligent  answers,  and  must 
have  a  sense  of  moral  responsibility,  at  least 
as  to  the  extent  of  the  consciousness  of  a  duty 
to  speak  the  truth. 

5.  Witnesses  ^=:>77— Evidence  held  to  show 
oompetenoy  of  6  year  old  giri  who  had  been 
victim  of  assault. 

In  prosecution  for  assault  and  battery  on 
a  girl  not  quite  6  years  old,  examination  of  the 
girl  as  to  competency  held  to  sustain  action  of 
court  in  permitting  her  to  testify. 

6.  Assault  and  battery  ^=s»91— Evidence  held  to 
sostain  conviction  of  assault  on  6  year  old 
alrl. 

In  prosecution  for  assault  and  battery  on  a 
6  year  old  girl,  in  which  the  defendant  claimed 
an  ahbi  and  produced  character  witnesses  to 
prove  his  good  character,  evidence  held  to  sus- 
tain conviction. 


7.  Criminal  law  ^s»260(ll>— Where  ]nry  was 
waived,  Judgment  of  court  upon  oredibillty  of 
witnesses  and  weight  of  testimony  stands  on 
same  footing  as  verdict. 

Where  a  jury  was  waived,  and  the  case 
was  submitted  to  the  judge,  the  judgment  of 
the  court  upon  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony 
stands  on  the  same  footing  as  the  verdict  of  a 
jury. 

Error  to  Hustings  Court  of  Portsmouth. 

H.  F.  Rogers  was  convicted  of  assault  and 
battery  upon  a  girl  less  than  six  years  of 
age,  and  he  brings  error.    AflSrmed. 

Venable,  Miller,  Pilcher  &  Parsons,  of  Nor- 
folk, and  J.  C.  Foster,  of  €k>lonial  Beach,  for 
plaintifT  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

BURKS,  J.  The  accused  (plaintiff  in  error) 
was  convicted  of  assault  and  battery  upon 
a  little  girl  less  than  6  years  of  age.  The 
case  was'  heard  de  novo  in  the  Hustings 
court  of  Portsmouth,  on  an  appeal  from  the 
police  justice,-  and,  by  consent  of  parties,  a 
jury  was  waived  and  the  case  submitted  to  the 
judge  of  the  court,  who  pronounced  judgment 
against  the  accused  and  fixed  his  imprison- 
ment at  six  months  in  jaiL  The  chief  witness- 
es for  the  commonwealth  were  the  little  girl, 
who  lacked  2  months  of  being  6  years  old,  and 
her  brother,  of  the  age  of  8  years.  The  as- 
signments of  error  are,  (1)  the  incapacity 
of  these  two  children  to  testify,  and  (2)  that 
the  judgment  is  contrary  to  the  law  and  the 
evidence. 

[1-3]  There  is  no  fixed  age  at  which  a 
child  must  have  arrived  in  order  to  be  com- 
petent as  a  witness.  Of  course  no  one  would 
think  of  calling  a  child  2  or  3  years  of  age  as 
a  witness  in  a  case,  but  the  whole  question 
of  competency  must  be  left  largely  to  the 
discretion  of  the  trial  court,  and  its  judg- 
ment will  not  be  reversed  except  for  manifest 
error.  He  has  the  opportunity  of  seeing  the 
child  and  its  demeanor  on  the  stand,  which 
cannot  be  photographed  in  the  record,  and 
unless  what  is  in  the  record  clearly  shows 
that  he  has  committed  error,  his  action  will 
not  be  reversed.  The  child  may  be  too  young 
to  be  convicted  of  perjury,  but  this  is  not 
decisive  of  its  competency  as  a  witness. 
Commonwealth  T.  Robinson,  165  Mass.  426, 
43  N.  B.  121. 

[4]  In  order  to  be  competent  as  a  witness, 
the  child  must  have  sufficient  mental  capacity 
to  observe  the  data  about  which  it  has  testi- 
fied and  record  it  in  mind,  and  thereafter 
understand  questions  put  to  it  and  be  able 
to  give  intelligent  answers.  There  must  also 
be  a  sense  of  moral  responsibility,  at  least 
to  the  extent  of  a  consciousness  of  a  duty 
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to  speak  tbe  tmtlL    1  Wlgmore  on  Evidence, 
i  506. 

In  Wheeler  ▼.  United  States,  159  U.  &3. 
523,  le  Sup.  Ct  93,  40  L.  Ed.  244,  It  la  said: 

'^While  no  one  would  think  of  calling  as  a 
witness  an  infant  only  2  or  3  years  old,  there 
is  no  precise  age  which  determinea  the  question 
of  competency.  This  depends  on  the  capacity 
and  intelligence  of  the  child,  his  appreciation 
of  the  difference  between  truth  and  falsehood, 
as  well  as  of  his  duty  to  tell  the  former.  The 
decision  of  this  question  rests  primarily  with 
the  trial  judge,  who  sees  the  proposed  witness, 
notices  his  maimer,  his  apparent  possession  or 
lack  of  intelligence,  and  may  resort  to  auy  ex- 
amination which  will  tend  to  disclose  his  capac- 
ity and  intelligence  as  well  as  his  understand- 
ing of  the  obligations  of  an  oath.  As  many  of 
these  matters  cannot  be  photographed  into  the 
record  the  decision  of  tbe  trial  judge  will  not 
be  disturbed  on  review  unless  from  that  which 
is  preserved  it  is  clear  that  it  was  erroneous." 

It  is  further  said  in  tt^e  same  case: 

"Of  course,  care  must  be  taken  by  the  trial 
judge,  especially  where,  as  in  this  case,  the 
question  is  one  of  life  or  death.  On  the  other 
hand,  to  exclude  from  the  witness  stand  one 
who  shows  himself  capable  of  understanding 
the  difference  between  truth  and  falsehood,  and 
who  does  not  appear  to  have  been  simply  taught 
to  tell  a  story,  would  sometimes  result  in  stay- 
ing the  hand  of  justice." 

In  Commonwealth  Y.  Ramage,  177  Mass. 
349,  5S  N.  £.  1078,  a  child  6  years  and  4 
months  old  was  received  as  a  witness  in  a 
trial  for  an  Indecent  assault  upon  her  per- 
son; it  being  stated  that  the  examination 
on  the  voir  dire  disclosed  no  unusual  mental 
condition. 

In  Trim  v.  State  (Miss.)  33  South.  718, 
a  child  5  years  of  age  was  permitted  to  tes- 
tify to  the  identity,  of  a  man  who  had  killed 
her  mother. 

In  State  v.  Blythe,  20  Utah.  378,  68  Pac. 
1108,  a  little  girl  about  6  years  old  was  per- 
mitted to  testify  on  a  prosecution  of  a  de- 
fendant for  assault  upon  her  with  intent  to 
commit  rape,  and  it  was  said  that  the  appel- 
late court  would  not  interfere  with  the  hold- 
ing of  the  lower  court  if  the  lower  court, 
upon  examination  made  upon  its  voir  dire, 
or  upon  all  of  its  testimony,  concludes  that 
the  child  is  cpmpetent  to  testify,  unless  there 
is  clear  abuse  of  its  discretion  apparent  from 
the  record. 

In  Uthermohlen  v.  Bogg's  Run  Co.,  50  W. 
Va.  468,  40  S.  E.  415,  55  L.  R.  A.  911,  88  Am. 
St  Rep.  884,  the  trial  court  refused  to  hear 
the  testimony  of  infants  9,  10,  and  14  years 
of  age,  respectively,  on  account  of  lack  of 
capacity,  and  the  appellate  court  said,  in 
affirming  the  ruling: 

''We  cannot  judge  of  the  real  character  or 
degree  of  intelligence  of  these  witnesses  from 
•their  mere  paper  evidence.  The  judge  of  the 
circuit  court  had  a  means  of  decision  in  this 
matter  not  possessed  by  us,  their  presence 
face  to  face  before  him,  affording  him  a  su- 


perior means  to  Judge,  of  which  we  are  de- 
prived. In  almost  every  case  that  is  the  de- 
ciding test.  In  a  great  majority  of  cases  the 
decision  of  the  trial  court  in  the  matter  of  the 
competency  of  a  child,  depending  as  it  does,  not 
on  age,  but  on  intelligence,  must  be  final,  and 
'it  must  be  a  very  flagrant  case  of  error  to 
authorise  this  court  to  reverse  the  judgment' " 

Among  other  authorities  cited  are,  Peter- 
son V.  State,  47  Ga.  524;  Wharton  on  Ev., 
i  368 ;  State  v.  Edwards,  79  N.  C.  648;  State 
V.  Manuel,  64  N.  O.  601;  State  t.  Michael, 
37  W.  Va.  565,  16  S.  E.  803,  19  L.  R.  A«  610. 

The  case  at  bar  was  decided  by  an  able 
and  experienced  judge,  who  had  before  him, 
not  only  the  statements  of  the  children  on 
their  voir  dire,  but  also  their  testimony  on 
the  merits  of  the  case.  We  need  not  go  into 
the  testimony  of  the  boy  8  years  of  age,  be- 
cause he  disclosed  certainly  as  much  intelli- 
gence and  knowledge  of  the  duty  to  tell  the 
truth  as  bis  younger  sister,  and  it  is  suffi- 
cient, therefore,  to  look  to  the  testimony  of 
the  latter. 

On  the  subject  of  the  obligaHon  of  an  oath, 
she  testified  that  she  was  in  regular  attend- 
ance upon  the  Sunday  school;  that  she  did 
not  know  what  it  was  to  be  a  witness,  or 
what  was  meant  by  the  obligation  of  an  oath. 
On  this  subject,  however,  she  testified  in  part 
as  follows: 

*'Q.  Do  you  know  what  it  means  to  tell  the 
troth? 

*'A.  Yes,  shr. 

"Q.  What  would  happen  to  yon  if  yon  did 
not  tell  the  truth? 

"A.  Go  to  the  bad  man. 

'*Q.  Go  to  the  bad  man? 

"A.  Yes,  sir. 

"Q.  If  you  say  anything  here,  are  you  going 
to  tell  the  truth,  or  not  to-day? 

"A.  Yes,  sir. 

"Q.  Everything  you  say  will  be  true? 

"A.  Yes,  sir.    •    •    • 

"By  the  Court:  Q.  Do  you  know  what  the 
Bible  is? 

**A.  Yes,  sir. 

"Q.  What  is  it? 

''A.  It  is  learning  to  be  good. 

"Q.  Whose  book  is  it? 

•*A.  The  Lord's. 

"Q.  The   Bible  is   the  Lord's  book,   and  it 
teaches  you  to  be  good? 
A.  Yes,  sir. 

Q.  When  you  put  your  hand  on  the  Bible,  do 
you  understand  you  are  calling  upon  the  Lord 
as  bearing  witness  that  you  are  telling  what 
is  true,  and  that  you  are  not  telling  what  is 
not  true?  Do  you  understand  that? 
•A.  Yes,  sir." 


tt 
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During  the  course  of  the  examination  of 
the  witness  on  the  merits  of  the  case  she  stat* 
ed  that  she  did  not  hear  what  was  aske^ 
her  when  she  was  sworn,  and  thereupon  the 
court  said  that  it  would  swear  her  over  again. 
Then  the  following  questions  and  answefv 
ensued : 

'"Q.  Your  name  is  Mildred  Cherry? 
''A.  Ye8»  sir. 
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"Q.  This  is  the  Bible,  and  when  yov  put 
yonr  hand  on  the  Bible  It  means  you  are  call- 
ing on  the  Lord  to  bear  witness  to  the  fact 
that  yoQ  are  telling  the  truth.  Now,  pot  your 
hand  on  the  Bible.  WQl  you,  in  answer  to  aU 
the  qn^itiona  that  are  asked  yon  In  this  case, 
tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God? 

"A.  Yes,  sir. 

"Q.  All  right  Now,  in  giving  the  answers 
to  the  questions  that  these  gentlemen  asked 
you  and  that  these  gentlemen  who  represent 
the  defendant  asked  yon,  have  you  told  the 
truth? 
.  "A.  Yes,  sir, 

"Q.  You  have  told  the  truth? 

••A.  Yes,  sir.- 

On  cross-ezamlnation  on  this  subject,  the 
following  questions  were  asked  and  answers 
given,  while  referring  to  Bomething  which  the 
mother  had  said  to  the  witness: 

"Q.  Did  she  teH  you  what  to  say  when  they 
asked  yon  if  you  knew  what  it  meant  to  teU 
the  truth,  and  where  you  would  go  if  you 
didn't? 

"A.  Yes,  sir. 

**Q.  What  did  she  say  about  that? 
t  ''A.  She  asked  me  did  I  Imow  where  I  would 
go  if  I  didn't  tell  the  truth,  and  I  said  yes. 

''Q.  Did  she  teU  you  that  they  would  ask 
you  that  this  morning? 

"A.  She  said  they  may  and  may  not. 

"Q.  She  said  that  they  may  and  may  not? 
Did  she  tell  you  if  they  did  ask  you  that  what 
you  most  say? 

**A.  Yes,  sir. 

"Q.  What  did  she  say  you  must  say? 

''A.  That  I  would  go  to  the  bad  man. 

*'Q.  That  is  the  reason  you  told  the 
that*  wasn't  it? 


judge 


4€ 


A.  Yes,  sir.' 


In  view  of  the  toregoing  answers,  we  can- 
not say  that  the  ruling  o(f  the  trial  court  in 
permitting  the  witness  to  testify  was  plainly 
wrong. 

On  the  argument  of  this  case  it  vms  Insist- 
ed by  counsel  for  the  accused  that  the  wit- 
ness had  been  coached  by  her  mother,  and 
that  she  simply  gave  categorical  answers  to 
leading  questions.  There  are  many  such 
questions  and  answers  in  the  record,  but  an 
examination  of  the  testimony  of  this  little 
child  discloses  an  amount  of  intelligence 
wlilch  seems  to  be  quite  above  the  average. 
Site  was  asked  over  100  questions  on  her  voir 
dire  and  examination  in  chief,  and  about  100 
questions  on  cross-examination.  She  was  in 
tbe  courtroom  before  strangers,  and  her  in- 
Celligenca  is  displayed  by  her  answers.  She 
was  aalced  many  ^psestions  on  croes-exami- 
Btttlon  which  it  eotdd  not  have  he&ok  antici- 
pated she  woQld  be  asked,  and  henee  could 
not  have  been  coached  as  to^them. 

There  is  much  confusion  In  the  record  in 
tbe  testimony  of  a  number  of  witnesses,  es- 
pecially the  adult  witnesses,  about  dates  in 
connection  with  the.  offense  charged ;  but  it 
is  fairly  plain  tlat  the  alleged  assault  and 


battery  must  have  taken  place  on  the  19th 
of  March,  1921.  The  testimony  showed  that 
the  assault  and  battery  occurred  in  a  mov- 
ing picture  show,  in  the  dty  of  Portsmouth, 
on  Saturday  night,  Biarch  19th.  The  little 
girl  did  not  report  it  to  her  mother  until  the 
following  day.  On  the  following  Saturday 
night  the  same  two  children  were  sent  to  the 
same  moving  picture  show  for  the  purpose,  if 
possible,  of  catching  the  party  who  had 
committed  the  assault  on  the  evening  of  the 
19th,  and  it  was  arranged  that  if  the  party 
came  and  renewed  his  advances,  the  little 
girl  should  notify  her  brother  and  he  should 
go  out  and  get  their  father,  who  was  work- 
ing near  by,  and  bring  him  in  so  as  to  ap- 
prehend the  guilty  party.  In  order  to  show 
the  character  of  the  testimony  of  the  little 
girl  on  this  subject,  we  make  the  following 
extract  from  the  record  of  questions  asked 
her  on  cross-examination,  and  her  answers 
thereto,  on  matters  about  which  it  seems  to 
be  fairly  certain  she  could  not  have  been 
coached : 

'*Q.  After  that  first  Saturday,  when  did  you 
next  see  the  man? 

"A.  It  was  the  next  Saturday  night. 

••Q.  What  time? 

''A.  Mamma  sent  me  there  the  same  time  as 
I  went  tbe  first  Saturday. 

"Q.  Had  you  told  your  mother  what  this  man 
did  to  you? 

**A.  Yes,  sir. 

"Q.  And  so  you  were  going  back  to  the  pic- 
tures with  your  little  brother? 

"Q.  When  you  went  in  the  theater  that  night, 
in  the  Pallace  that  night,  was  this  man  sit- 
ting there  again? 

"A.  No,  sir;  we  went  in,  and  he  came  in 
after  we  did. 

*'Q.  He  came  in  after  you  did? 

"A.  Yea^  sir. 

"Q.  Where  did  you  sit  the  second  night? 

"A.  The  same  place. 

"Q.  When  the  man  came  In  did  he  take  a 
seat  by  you,  or  by  your  little  brother? 

'•A.  By  me. 

**Q.  How  did  he  come  and  sit  by  you  when  you 
and  your  brotitier  went— who  went  in  the  seats 
first,  you  or  your  brother? 

''A.  Who  went  to  the  seats? 

"Q.  Who  went  into  the  seat  first  when  you 
and  your  brother  got  there  the  second  night? 

"A.  Me. 

"Q.  You  went  in  first  and  your  brother  came 
in  next? 

"A.  Yes,  sir. 

'*Q.<  Was  he- nearer  the  aisle  than  you? 

'^A.  I  came  on  the  second  seat,  and  he  was 
the  first.' 

"Q.  When  the  man  came  in,  did  he  have  to 
pass  your  brother  and  then  by  you? 

•*A.  Yes,  sir. 

''Q.  He  passed  by  your  brother  and  then  by 
you,  and  took  his  seat  next  to  you? 

"A.  Yes,  sir. 

"Q.  Did  you  say  anything  to  him  when  he 
first  came  in? 

"A.  No^  sir. 

"Q.  Why -didn't  you  and  your  brother  get  up 
and  leave  when  he  came? 
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"A.  Mamma  wanted  iia  to  catch  him. 

"Q.  Wanted  you  to  catch  him? 

**A.  Yes,  sir. 

"Q.  Had  you  seen  the  man  since  the  last  Sat- 

urday  night? 

"A.  No,  sir. 

'*Q.  You  had  not  seen  him  at  all? 

"A.  No,  sir. 

"Q.  Well,  how  long  did  you  stay  in  the  movies 
the  second  Saturday  night? 

"A.  No  longer  than  we  did  the  last  Satur- 
day night. 

"Q.  You  stayed  in  there  an  hour? 

"A.  Yes   sir.    •    •    • 

"q!  WeU,  could  your  little  brother  hear  what 
he  said  to  you? 

"A.  No,  sir.  ^      ^ 

"Q.  Did  you  tell  your  little  brother  that  he 
was  troubling  you  again? 

"A.  He   heard   some  of  it,  though,   but  he 

didn't  hear  it  all.  .       .v  .  .* 

"Q.  Did  you  tell  your  little  brother  that  it 

was  tHe  same  man,  and  that  he  was  troubling 

you? 

"A.  Yes,  sir,  and  he  knew  it  too. 

"Q.  How  do  you  know  that  he  knew  it? 

"A.  Because  he  seen  him. 

"Q.  Well,  why  didn't  you  get  up  and  leave 
when  he  commenced  troubling  you  again? 

"A.  Mamma  told  me  to  stay  there  and  wait 
until  brother  got  daddy. 

"Q.  Stay  there  and  wait  until  your  brother 
got  daddy.  How  long  did  little  brother  sUy 
after  this  man  started  to  fooling  with  you? 

"A.  It  wasn't  long  before  he  went  and  called 
daddy." 

[5]  We  are  satisfied  from  this  testimony 
that  the  trial  Judge  made  no  mistake  in  hold- 
ing that  the  little  girl  was  of  sufficient  men- 
tal capacity  to  testify  as  a  witness. 

We  need  not  go  into  the  same  line  of  ex- 
amination as  to  the  boy,  for  he  certainly  dis- 
closed as  much  intelligence  as  his  younger 
sister,  and  evoked  from  counsel  for  the  ac- 
cused during  the  examination  the  r^iark 
that,  "He  is  a  pretty  smart  boy." 

[6,  7]  The  remaining  assignment  of  error  is 
that  the  judgment  of  the  court  was  contrary 
to  the  law  and  the  evidence.  After  the  com- 
monwealth had  introduced  its  evidence  and 
had  proved  the  assault  by  the  little  girl,  and 
the  identity  of  the  accused  by  both  the  little 
girl  and  her  brother  on  the  night  of  March 
26th  as  the  same  man  who  had  sat  by  her  on 
the  night  of  March  19th,  the  accused  intro- 
duced a  number  of  witnesses  to  prove  hla 
good  character,  and  also  several  witnesses 
to  prove  an  alibi  on  the  night  of  the  19th. 
In  addition  to  this  he  testified  himself,  deny- 
ing unqualifiedly  that  he  was  at  the  picture 
show  on  the  19th,  or  that  he  committed  any 
assault  at  any  time  on  the  little  girl.  This 
testimony  is  directly  in  confiict  with  the  tes- 
timony of  the  little  girl,  and  also  of  her 
brother,  as  to  his  being  at  the  theater  on 
the  night  of  the  19th.  In  addition  to  this 
the  testimony  of  the  little  girl  as  to  the  in- 
Jury  done  her  is  apparently  corroborated  by 


the  testimony  of  her  mother  and  that  of  the 
doctor  who  attended  her,  as  to  the  injury 
which  she  had  sustained.  It  is  true  that  the 
doctor  testified  that  the  injury  might  have 
come  from  some  other  cause,  but  there  is 
no  doubt  about  the  existence  of  the  injury, 
and  there  was  no  evidence  before  the  trial 
judge  of  any  other  cause  which  might  have 
produced  it  The  question  was  one  to  b^i 
decided  by  the  trial  judge,  and  his  judgment 
upon  the  credibility  of  witnesses  and  the 
weight  to  be  given  to  their  testimony  stands 
on  the  same  footing  as  the  verdict  of  a  jury. 
Martin  v.  Richmond,  etc.,  101  Va.  406,  44  S. 
B.  695;  Hoster  v.  Stag  Hotel  CJorp.,  Ill  Va. 
223,  68  S.  E.  50;  Carson  v.  Mott  Iron  Works, 
117  Va.  25,  84  S.  E.  12;  Town  of  Appalachia 
V.  Mainous,  126  Va.  423,  101  S.  E.  359. 

Under  these  circumstances  the  judgment 
of  the  trial  court  cannot  be  set  aside  for  this 
cause. 

Upon  the  whole  case  we  are  of  opinioa  that 
the  judgment  of  the  trial  court  must  be  af- 
firmed. 

Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court  * 


(132  Va.  238) 

HARRISON  V.  GARDNER  INV.  CORPORA- 
TION. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

16,  1922.) 

1.  Evidence  ^=s>l2l(3)  —  In  paroliaser's  aolt 
against  vendor's  agent  for  amount  paid  on 
execution  of  contract,  contract  held  admissi- 
ble as  part  of  res  gestaD. 

In  purchaser's  action  against  Tender's  agent 
to  recover  amount  paid  on  execution  of  con- 
tract subsequently  rescinded  for  fraudulent 
representations,  in  which  the  defendant  claimed 
the  right  to  keep  the  amount  under  the  provi- 
sions of  the  contract,  the  contract  was  admis- 
sible in  evidence  as  a  part  of  the  res  gestae. 

2.  Trial  ^s>l  34— Statute  forbidding  peremp- 
tory Instructions  not  applicable  where  ques- 
tion Is  one  of  law. 

Code  1919,  I  6003,  forbidding  peremptory 
instructions,  does  not  apply  where  verdict  de- 
pends necessarily  and  exdusively  upon  a  ques- 
tion of  law,  such  as  the  legal  effect  of  a  deed, 
or  contract. 

3.  Trial  <s=9l94(l3)^lnstnrction  directing  ver- 
dict for  defendant  on  ground  that  plaintiff  was 
not  a  party  to  the  contract  held  erroneons  in 
view  of  contrary  uncoiitradletod  evidence. 

In  purchaser's  action  agahist  vendor's  agent 
to  recover  amount  paid  on  execution  of  con- 
tract following  a  rescission  thereof  for  fraud- 
ulent representations,  instruction  directing  a 
verdict  for  defendant  on  the  ground  that  the 
purchaser's  agent  in  executing  the  contract 
had  acted  as  the  principal,  and  that  the  plain- 
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tiff  was  not  a  party  to  the  contract,  held  erro- 
neona,  both  because  it  took  from  the  jury  their 
consideration  of  the  evidence  on  this  question 
of  fact  and  because  under  the  uncontradicted 
eyidence  the  contract,  if  binding,  was  one  be- 
tween the  Tendor  and  plaintiff. 

4.  PriRoipal  and  agent  «==> 1 24(3) —Whether 
purchaser  had  authorized  his  agent  to  make 
eontraot  held  for  Jui^. 

In  purchaser's  action  against  vendor's  agent 
to  recover  earnest  money,  on  rescission  for 
fraudulent  representations,  the  question  wheth- 
er purchaser  had  authorized  bis  agent  to  en* 
ter  into  such  a  contract  held  for  the  jury. 

5;  Principal  and  agent  «=:>i  74— Whether  por- 
chaser  ratHled  contract  by  his  agent  held  for 
Jury. 

In  purchfiser's  action  against  vendor's  agent 
to  recover  earnest  money,  on  rescission  for 
fraudulent  representations,  in  which  it  was 
daimed  that  the  purchaser  had  not  autliorized 
his  agent  to  make  such  a  contract,  the  question 
of  whether  the  purchaser  had  ratified  the  con- 
tract held  for  the  jury. 

6.  Vendor  and  purchaser  ^=s>34l  (4)— Whether 
vendee  had  been  Inteced  to  enter  Into  contract 
by  frandulent  representations  held  for  Jury. 

In  a  purchaser's  action  against  vendor's 
agent  to  recover  earnest  money,  the  question 
whether  the  purchaser  violated  the  contract 
by  refusal  to  proceed  therewith  on  the  ground 
that  a  contract  had  been  induced  by  fraudulent 
representations  held-  for  the  jury. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  W.  H.  Harrison  against  the  Gard- 
ner Investment  Corporation.  Judgment  for 
defendant,  and  plaintiff  brings  error.     Re- 


This  is  an  action  of  assumpsit  instituted 
by  W.  a  Harrison,  the  plaintiff  in  error 
(hereinafter  called  plaintiff)*  against  the 
Gardner  Investment  Corx>oration,' the  defen- 
dant in  error  (hereinafter  called  defendant), 
the  declaration  containing  the  conunon  counts 
of  a  declaration  in  assumpsit  at  common 
law;  the  object  of  the  action  being  to  re- 
cover the  sum  of  $500,  money  of  the  plain- 
tiff alleged  to  have  been  "had  and  received 
by  the  defendant  to  the  use  of  the  said  plain- 
tiff." 

The  defendant  pleaded  the  general  issue 
of  nonasstmipsit,  on  which  issue  was  joined. 
The  following  grounds  of  defense  were  filed 
by  the  defendant: 

"Each  and  every  defense  which  may  be  made 
under  the  general  issue,  and  in  addition: 

"That  there  is  no  privity  between  the  parties 
to  this  case. 

"That  defendant  acted  merely  as  agent  in  the 
deal  in  question  in  this  case. 

"That  nothing  is  due  from  defendant  to  plain- 
tiff. 

"That  plaintiff  has  no  standing  or  right  of 
r«M:overy  in  this  case." 

There  was  a  trial  by  jury  which  resulted 
In  a  verdict  for  the  defendant     l^e  trial 


court  entered  judgment  accordingly,  and  the 
plaintiff  brings  error. 

Certain  facts  appearing  from  the  evidence 
seem  to  be  uncontroverted.  Such  of  those 
facts  as  are  material  may  be  stated  as  fol- 
lows: 

On  August  1,  1910,  the  plaintiff,  being  at 
the  time  at  Tntwiler,  Miss.,  saw  in  a  recent 
issue  of  a  newspaper  published  in  the  city  of 
Norfolk,  Va.,  the  following  advertisement  of 
property  for  sale: 

"Fairfax  avenue— garsge  and  lot,  lot  25x125 
feet,  brick  garage,  tile  roof,  six  garages  rent- 
ing for  $42  month  and  about  15  or  20  more 
can  be  built;  rental  of  these  will  be  guaran- 
teed, price  $8^000.  $2,000  cash,  $2,550  six 
years,  $2,500  ten  years." 

The  evidence  does  not  show  whether  or  not 
the  advertisement  had  any  name  signed  to 
it,  of  the  owner,  or  agent  of  the  owner  of  the 
property,  or  why  the  plaintiff  connected  the 
defendant  with  the  subject  But  the  fact 
was  that  on  seeing  this  advertisement  the 
plaintiff  cut  it  out  of  the  newspaper,  and  on 
August  1, 1919,  from  said  place  in  Mississippi, 
wrote  the  following  letter  to  the  defendant, 
inclosing  therein  the  said  newspaper  clip- 
ping: 

"Gardner  Invest.  Corptn.:  I  will  take  it. 
Write  up  papers  Sc  let  me  know  how  much  you 
want  till  we  can  get  papers  fixed. 

"[Signed]    W.  H.  Harrison." 

The  defendant  did  not  reply  to  this  letter. 

Afterwards,  on  what  date  does  not  appear, 
the  plaintiff  wired  to  one  W.  L.  Wagner,  who 
was  in  the  city  of  Norfolk,  and  who  had 
money  belonging  to  the  plaintiff  deposited  in 
his  hands  subject  to  the  order  of  the  plain- 
tiff, "to  see"  the  defendant,  the  Gardner  In- 
vestment Corporation,  "in  regard  to  this  mat- 
ter" and  to  "secure  that  property"  by  de- 
positing with  defendant  money  of  the  plain- 
tiff of  such  an  amount  as  the  defendant 
might  require,  "until  [the  plaintiff]  could 
get  there."  (Whether  the  authority  to  Wag- 
ner "to  secure  that  property"  limited  him  to 
merely  making  the  deposit  or  commissioned 
him  to  enter  into  a  contract  as  agent  for  the 
plaintiff,  and,  if  so,  what  contract,  are  ques- 
tions of  inference  left  in  doubt  by  the  evi- 
dence, as  hereinafter  mentioned.)  This  tele- 
gram does  not  appear  in  evidence,  nor  does 
any  witness  undertake  to  give  its  language. 
The  telegram  was  the  only  communication  of 
the  plaintiff  to  Wagner  on  the  subject  so  far 
as  appeared  from  the  evidence.  The  plaintiff 
did  not  send  Wagner  any  copy  of  the  adver- 
tisement. 

On  receipt  of  the  telegram  Wagner  went  to 
see  the  defendant,  not  as  acting  for  himself, 
but  as  the  agent  of  the  plaintiff ;  and  the  un- 
controverted testimony  is  express  that  the  de- 
fendant then,  .and  in  all  the  transactions 
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with  Wagner  sabseqaently,  ''knew"  that 
Wagner  "was  dealing"  for  the  plaintiff,  and 
not  for  himself.  But  the  defendant  required 
Wagner  to  sign  an  agreement  in  writing  in 
which  Wagner  was  named  as  the  purchaser, 
without  mention  of  the  fact  that  be  was  such 
as  the  agent  of  the  plaintiff,  and  to  deposit 
$600,  both  of  which  Wagner  did ;  the  uncon* 
troverted  testimony,  however,  being  that  the 
defendant  knew  at  the  time  that  the  $500 
deposited  consisted  of  money  belonging  to  the 
plaintiff  "and  were  deposited  according  to  in- 
structions [Wagner]  received  from*'  the  plain- 
tiff ;  and  tiiat  Wagner  was  acting  in  signing 
the  agreement  as  agent  for  the  plaintiff  and 
not  for  himself;  so  that  the  agreement  was 
made  by  Wagner  for  the  sole  benefit  of  the 
plaintiff. 

The  agreement  referred  to,  so  far  as  ma- 
terial, was  in  the  following  form: 

"This  agreement  of  sale  made  in  triplicate, 
this  11th  day  of  August,  1919,  between  Garduer 
Investment  Corporation,  agents  for  E.  H. 
Odend'hall  (hereinafter  known  as  vendor),  and 
W.  L.  Wagner  (hereinafter  known  as  the  pur- 
chaser). 

"Witnessetb:  That  for  and  in  consideration 
of  the  sum  of  five  hundred  no/100  dollars 
($5(X).0O),  receipt  of  which  is  hereby  acknowl- 
edged, the  vendor  agrees  to  sell  and  the  pur- 
chaser agrees  to  buy  for  the  sum  of  eight  thou- 
sand no/100  dollars,  all  that  certain  piece  or 
parcel  or  lot  of  land  described  as  follows,  to 
wit:    •    •    • 

"The  purchase  price  to  be  paid  as  follows: 

"First.  The  five  hundred  no/100  doUars 
($500.00)  cash  above  received  to  apply  to  the 
purchase  price. 

"Second.  Two  thousand  four  hundred  no/100 
dollars  ($2,400.00)  cash  when  the  deed  is  de- 
livered and  full  settlement  is  made. 

«         •         «  «         •         «         « 

"Fourth.  The  purchaser  further  agrees  to 
give  a  deed  of  trust  to  secure  the  payment  of 
five  thousand  one  hundred  noAOO  dollar!  ($5,- 
100.00)  evidenced  by  notes,  bearing  interest  at 
the  rate  of  six  per  cent,  per  annum,  payable 
semiannually,  as  follows: 

"One-half  in  five  years,  and  one-half  in  ten 
years. 

'"The  vendor  agrees  to  deliver  the  above  prop- 
erty with  a  general  warranty  deed  and  the 
usual  covenants  of  title  signed  and  executed  by 
all  parties  interested  in  the  property,  same  to 
be  prepared  at  the  expense  of  the  vendor. 

"All  taxes,  insurance,  rents  and  interest. are 
to  be  prorated  as  of  date  of  settlement  and  set- 
tlement is  to  be  made  on  or  before  September 

1,  1919. 

«         «         •  m         0         m         ^ 

"It  is  understood  that  Gardner  Investment 
Corporation  are  the  agents  for  the  vendor  and 
he  agrees  to  pay  them  a  commission  for  mak- 
ing this  sale  of  5  per  cent,  on  the  first  five  thou- 
sand dollars  and  ^  per  cent  on  the  balance  of 
the  total  purchase  price. 

"It  is  further  understood  that  should  pur- 
chaser fail  to  consummate  this  contract,  any 
amount  paid  will  be  refunded  as  liquidated  dam- 
ages at  Uie  option  of  the  vendor.   ^    •   ^ 


"Witness  the  following  signatures  and  seals 
this  11th  day  of  August,  1919. 
"[Signed]    Gardner  Investment  Corp'n, 

"Agents.  [Seal] 
"J.  W.  Gardner,  President  [Seal.] 
"W.  U  Wagner,  [Seal]" 

The  plaintiff  came  from  Mississippi  by 
automobile.  He  engaged  a  certain  title  com- 
pany to  examine  the  title  and  represent  him 
in  (dosing  the  purchase  of  the  property.  On 
or  about  September  10, 1919,  the  attorney  for 
Odend'hall,  the  owner  of  the  property,  had 
prepared  a  deed  conveying  the  property  to 
the  -plaintiff,  not  to  Wagner,  and  had  the 
deed  with  him  duly  executed  and  acknowl- 
edged, ready  for  delivery,  and  met  the  plain- 
tiff at  the  office  of  the  title  company  with  a 
view  to  closing  the  contract  (Meanwhile  the 
deed  of  trust  and  notes  provided  for  by  the 
agreement  in  writing  aforesaid  had  been 
drawn  by  the  title  company,  at  the  direction 
of  the  plaintiff,  but  in  accordance  with  the 
"dictation"  of  the  attorney  for  Odoidliall, 
the  owner,  as  that  attorney  himself  testified. 
This  attorney  further  testified  on  the  subject 
of  what  occurred  on  thlc^' occasion  as  follows: 

"We  were  about  to  go  to  the  stage  of  car- 
rying out  the  contract  of  prorating  the  taxes 
and  the  rents  and  so  on,  when  Dr.  Harrison 
[the  plaintiff]  raised  the  objection  then  that 
the  contract,  as  he  understood  it,  provided  that 
the  garages  were  rented,  and  that  the  rents 
for  the  garages  were  guaranteed  for  a  year." 

It  may  be  here  noted  that  the  agreement  in 
writing  aforesaid  contained  no  provisloa  as 
to  the  property  being  rented,  or  as  to  guar- 
anteeing the  rents,  those  references  appear- 
ing in  the  advertisanent  only;  so  that  the 
plaintiff  could  not  have  been  here  referring  to 
said  agreement  in  writing  as  "the  contract," 
if  he  knew  its  contents.  The  witness  pro- 
ceeded further  with  his  testimony  as  fol- 
lows: 

"When  he  told  me  that  Mr.  Odend'hall  not 
being  with  me,  I  told  them  they  would  have 
to  postpone  the  settlement  as  I  was  not  au- 
thorized by  Mr.  Odend*hall  to  carry  out  any 
such  contract  as  that.  Several  •  •  •  after 
that  Mr.  Odend'hall  came  to  my  ofllce  and  di- 
rected me  to  carry  out  the  terms  of  the  con- 
tract with  this  modification,  that  he  was  to 
allow  Dr.  Harrison  one  year's  rent  on  those 
garages,  I  think  at  $7.00  per  month,  and  cred- 
it that  as  accrued  interest  on  the  back  of  the 
note.  After  receiving  those  directions  I  went 
back  to  the  title  company,  at  the  hour  desig- 
nated, and  waited  for  about  three-quarters  of 
an  hour,  and  Dr.  Harrison  did  not  put  in  an  ap- 
pearance." 

On  the  subject  of  what  occurred  after  he 
got  to  Norfolk,  and  at  his  meeting  with  the 
attorney  for  the  owner  above  referred  to, 
when  they  failed  to  close  the  contract  of  pur- 
diase,  the  plaintiff  testified  as  follows : 

"In  the  first  place,  I  understood  I  was  to  pay 
$1,600.00   more,   but   they    wanted   $2»400.00 
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more,  I  think  it  was.  I  passed  that  and  was 
aboatr-I  did  draw  a  dbeck  for  $2,400.00,  and 
then  I  fonnd  that  the  garages  were  not  rented, 
that  there  were  only  three  of  them  rented,  and 
I  tore  the  chedc  np.    That  is  my  recollection. 

"Q.  Did  they  show  you  a  copy  of  any  contract 
that  had  been  made  in  relation  to  Uiis  prop- 
erty? 

"A.  Showed  me  a  contract  which  says  that 
the  money  shall  be  returned  to  me  if  not  satis- 
factory. I  think  that  is  written  in  the  con- 
tract." 

Wagner  testified  on  the  same  subjects  as 
follows : 

"Q.  Please  tell  the  court  and  jury  what  oc- 
curred as  soon  as  he  [the  plaintiff]  came  here 
and  found  the  condition  of  the  property? 

**A  We  first  went  to  the  office  of  the  Gard- 
ner Investment  Corporation  to  take  up  the 
matter  of  transferring  the  title.  There  was 
some  diflculty  In  finding  out  whether  or  not 
the  garages  were  rented.  It  was  finally  decided 
that  that  matter  would  be  settled  later,  and  we 
adjourned  to  meet  later  in  the  office  of  the 
Guaranty  Title  &  Trust  Company  in  order  to 
transfer  the  title  to  the  property,  but  upon 
finding  that  the  garages  were  not  all  rented  the 
deal  was  postponed. 

"Q.  Was  the  deal  consummated? 

**A  No,  sir. 

*'Q.  Why  was  it  not  consummated? 

"A  It  was  not  consummated  because  the 
property  was  not  as  represented,  and  we  didn't 
want  it." 

It  was  also  shown  in  evidence  as  an  uncon- 
troTerted  fact,  that  the  defendant  had  the 
$600.00  in  its  hands  at  the  time  of  suit,  hut 
had  been  Instructed  by  Odend'hall  not  to  tarn 
it  over  to  the  plaintiff,  and  that  at  the  time 
of  the  trial  the  defendant  still  had  the  money 
in  its  handa 

There  are  only  three  questions  on  which 
any  conflict  is  perceived  in  the  evidence. 
Those  questions  are:  (1)  Whether  Wagner, 
by  reason  of  the  general  terms  of  the  tele- 
gram to  him,  was  given  such  large  discretion 
that  he  was  authorized  by  the  plaintiff  to  en- 
ter into  the  contract  as  expressed  in  the  writ- 
ten agreement  aforesaid,  as  agent  for  the 
plaintiff,  so  as  to  constitute  that  agreement 
the  contract  binding  on  the  plaintiff?  (2) 
whether  the  conduct  of  the  plaintiff,  after  he 
arrived  in  Norfolk  and  knew  of  the  agree- 
ment in  writing,  was  such  that  he  ratified 
that  agreement?  and  (3)  whether,  if  such 
agreement  was  binding  on  the  plaintiff  as  his 
contract,  there  was  a  breach  of  that  con- 
tract on  the  part  of  the  plaintiff. 

There  may  be  further  questions  in  the  case 
whether  the  refunding  of  the  money  paid, 
mentioned  in  the  contract,  means  what  is 
there  said,  and,  if  so^  whether  the  option 
there  mentioned  goes  to  the  refunding  or 
merely  to  the  effect  thereof;  or  whether 
tliere  was  a  meeting  of  the  minds  of  the  par- 
ties on  the  meaning  of  "retained"  instead  of 
•Yefonded,"  the  word  used  in  the  writing, 


ror  and  mutual  mistake  in  using  the  word 
"refunded"  instead  of  "retained."  These  may 
be  questions  of  law,  or  mixed  questions  of 
law  and  fact,  if  fully  developed  by  the  evi- 
dence. They  are  not  fully  developed  by  the 
evidence  in  the  record,  and  need  not  be  fur- 
ther specifically  mentioned. 

Of  the  evidence  bearing  on  the  three  ques- 
tions of  fact  above  stated,  it  is  sufficient  to 
say  that  the  confiict  is  more  in  the  inferences 
which  may  be  contended  should  be  drawn 
from  the  evidence  than  in  the  evidence  Itself; 
and  what  inferences  should  be  drawn  from 
the  evidence,  whether  in  favor  of  the  plain- 
tiff or  defendant,  upon  these  questions,  are, 
under  the  circumstances  disclosed,  contro- 
verted matters  of  fact,  about  which  reason- 
able minds  may  reasonably  differ  in  conclu- 
sions. 

The  action  of  the  trial  court  on  the  subject 
of  the  instructions  appears  from  the  record 
to  have  been  as  follows : 

"The  following  instruction  granted  at  the 
request  of  the  defendant  is  the  only  instruction 
granted.  It  was  granted  over  the  objection  of 
the  plaintiff,  and  the  plaintiff  excepted: 

"  The  court  instructs  the  jury  that  under  the 
law  it  is  the  duty  of  the  court,  that  is,  the 
judge,  to  construe  the  written  contract  in  evi- 
dence in  this  case;  so  construing  said  written 
contract  in  this  case,  the  court  instructs  you 
that  the  defendant  is  not  liable  to  the  plaintiff 
in  this  case.' 

"Before  granting  this  instruction,  the  court 
stated  to  the  plaintiff's  counsel,  in  the  presence 
of  the  jury,  in  response  to  objections  to  the  in- 
struction, which  plaintiff's  counsel  argued: 

"The  Court:  The  defendant  company  is  haled 
into  court  upon  a  claim  that  it  has  money  be- 
longing to  plaintiff.  Defendant  admits  having 
$500  paid  him  on  account  of  property  bought 
by  a  Mr.  Wagner,  with  whom  a  sealed  contract 
was  entered  into  with  one  Odend'hall— neither 
one  of  these  are  parties  to  the  suit.  This  con- 
tract has  been  admitted  as  evidence  because 
defendant  received  the  $500  in  pursuance  there- 
of. If  the  plaintiff,  who  is  not  a  party  to  the 
contract,  is  permitted  to  recover,  there  is 
nothing  to  prevent  Wagner,  who  is  not  a  party 
to  the  suit,  from  proceeding  on  his  contract  in 
a  separate  action  to  recover  the  same  $500. 

•*  *I  feel  constrained,  therefore,  to-  tell  the 
jury  that  under  this  contract  and  the  evidence 
connected  therewith,  there  cannot  be  a  verdict 
for  the  pUiintiff.'" 


The  following  instruction  was  requested 
by  the  plaintiff  but  refused  by  the  court : 

'The  court  instructs  the  jury  that  if  they 
beUeye  from  the  evidence  that  the  defendants 
advertised  the  garages  on  Fairfax  avenue  for 
sale,  and  that  by  letter  in  writing,  August  1st, 
the  plaintiff  agreed  to  take  the  property,  and 
in  pursuance  thereto  instructed  a  deposit  of  a 
sum  of  money  to  secure  the  property  until  he 
could  come  on  and  close  the  deal,  and  that  aft- 
er he  came  on  to  dose  the  deal  he  found  that 
the  property  was  not  rented,  as  stated  in  the 
adyertisement,  and  refused  to  close  the  deal  on 
the  ground  of  material  misrepresentations,  that 


ffi^«M«  Ka4*.»  i«  -„-.u   ^  -   —    — _    ..— -     „,     ^u^  ervuiiu  wi  iuui,eriax  luiBrepreaenrauons,  inai 

there  being  in  such  case  a  mere  clerical  er- 1  he  is  entitled  t»  have  his  deposit  returned  lo 
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this  case,  and  they  should  find  for  the  plain- 
tiff." 

J.  Edward  Cole,  of  Norfolk,  for  plaintiff 
In  error. 

Jas.  G.  Martin,  of  Norfolk,  for  defendant 
in  error. 

SIMS,  J.,  after  making  the  fcH'egoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  questions  presented  for  our  decision 
by  the  assignments  of  error  will  be  disposed 
of  in  their  order  as  stated  below. 

[1]  L  Did  the  court  err  in  refusing  to  ex- 
clude from  the  jury  the  agreement  in  writing 
between  the  defendant,  as  agent  for  the  own- 
er of  the  property,  and  Wagner,  as  agent  for 
the  plaintiff,  as  the  latter  undertook  to  act 
and  as  dealt  with  by  ;the  defendant  as  an  ac- 
tion in  the  matter,  as  shown  by  the  uncon- 
troverted  evidence,  although  the  last-named 
agency  was  not  stated  in  the  writing? 

This  question  must  be  answered  in  the 
negative. 

The  defendant,  according  to  the  testimony 
in  Its  behalf,  received  the  $500  sued  for,  cer- 
tainly partly  in  pursuance  of  the  provisions 
of  this  writing.  The  execution  of  this  writ- 
ing was  one  of  the  circtunstances  which  at- 
tended the  payment  of  this  money  into  the 
hands  of  the  defendant.  Clearly,  therefore, 
the  writing  was  properly  admissible  in  evi- 
dence as  a  part  of  the  res  gestae.  Its  effect 
as  evidence — ^how  fftr  it  would  be  relied  upon 
by  the  defendant  as  authorizing  it  to  hold  the 
$500  sued  for — ^was  and  is  another  question, 
dependent  upon  the  question  of  fact  whether 
the  writing  proved  to  be  what  the  evldaice 
for  the  defendant  tended  to  show  the  defend- 
ant considered  it  to  be  at  the  time  it  re- 
ceived the  money  of  the  plaintiff,  namely,  a 
contract  binding  upon  the  plaintiff,  and  un- 
der the  terms  of  which  the  defendant  had 
the  right  to  receive  and  hold  possession  of 
the  said  money  of  the  plaintiff. 

2.  Did  the  court  err  in  granting  the  single 
instruction  which  was  given  the  Jury  at  the 
request  of  the  defendant,  whi(di  is  set  forth 
above? 

This  question  must  be  answered  in  the  af- 
firmative. 

[2]  In  the  argument  of  the  assignment  of 
error  involving  this  instruction  it  is  urged 
that  it  was  reversible  error  in  the  court  to 
give  it  for  the  reason  that  it  is  a  peremptory 
instruction,  and  hence  in  violation  of  the 
statute  (section  6003  of  the  Code),  forbidding 
peremptory  instructions.  But,  as  held  in 
Small  V.  Va.  Ry.  &  Power  Co.,  125  Va.  416, 
99  S.  E.  525,  that  statute  is  not  to  be  con- 
strued as  applying  to  cases  in  which  the  ver- 
dict of  the  jury  depends  necessarily  and  ex- 
clusively upon  a  question  of  law,,  such  as  the 
legal  effect  of  a  deed  or  contract.  The  in- 
struction in  question  oonti^ined.  mer^  the 


construction  of  the  written  contract  by  the 
trial  judge.  Therefore  it  was  not  per  se  in 
violation  of  the*  statute  just  mentioned. 
HowevOT — 

[3-6]  The  instruction  under  consideration, 
when  read  in  the  light  of  the  statement  of 
the  trial  judge  before  the  jury  in  explana- 
tion thereof,  and  in  the  light  of  the  evidence 
in  the  case,  in  effect,  told  the  jury  that  the 
writing  above  mentioned  was  a  contract  be- 
tween Wagner  and  the  owner  of  the  proper- 
ty sold,  and  could  not  be  considered  as  a  con- 
tract between  the  defendant,  as  agent  of  the 
owner,  and  Wagner,  as  agent  of  the  plaintiff. 
In  any  aspect  of  the  case.  The  uncontroverted 
evidence  before  the  jury  was  to  the  effect 
that  If  the  writing  was  a  binding  contract  at 
all.  It  was  a  contract  between  the  parties 
last  named,  and  not  a  contract  between  Wag- 
ner and  the  owner.  The  instruction  was 
therefore  erroneous,  both  because  it  tooki 
from  the  jury  their  consideration  of  the  evi- 
dence on  this  pure  question  of  fact,  and  be- 
cause it  embodied  a  conclusion  of  fact  which 
was  directly  contrary  to  the  uncontroverted 
evidence. 

There  is  only  one  hypothesis  upon  which 
we  could  decline  to  reverse  the  case  because 
of  such  erroneous  instruction,  and  that  is 
this :  If  the  evidence  was  such  that,  regard- 
ing the  agreement  in  writing  as  having  been 
entered  Into  by  the  defendant  with  Wagner, 
as  agent  of  the  plaintiff,  the  jury  would  not 
have  been  warranted  In  coming  to  any  other 
conclusion  than  that  the  plaintiff  was  bound 
by  such  writing  as  his  contract,  either  be- 
cause (1)  he  had  authorized  Wagner  to  make 
it  for  him,  or  (2)  he  had  ratified  it  after  it 
was  made;  and  further,  that  the  plaintiff 
had  unjustifiably  broken  the  contract,  and  as 
a  result  had  forfeited  the  $500.  In  such  case 
the  Instruction  might  be  considered  as  harm- 
less error.  But  the  evidence  before  the  jury 
on  all  three  of  those  questions  of  fact  (not  to 
here  mention  the  difficulties  In  the  way  of  ar- 
riving at  the  result  just  referred  to  upon  th» 
meager  facts  pertaining  thereto  appearing  in 
the  evidence),  was  such  that  they  were  seri- 
ously controverted  questions  of  fact,  about 
which  reasonaUe  minds  may  reasonably  dif- 
fer in  contusions.  They  are  therefore  pe- 
culiarly jury  questions,  and  they  should  have^ 
been  left  to  the  decision  of  the  jury,  under 
suitable  and  proi)er  instructions.  If  asked  for 
by  either  of  the  parties.  Hence  the  instruc* 
tion  under  consideration  cannot  be  consld- 
ered  as  harmless  error,  and  the  hypothesis 
mentioned  cannot  save  the  case  from  re* 
versal. 

3.  The  only  remaining  question  presented 
by  the  assignments  of  error  is  whether  the 
court  erred  in  refusing  to  give  the  Instruc- 
tion set  forth  above,  asked  for  by  the  plain- 
tiff. 

The  instruction  contains  obvious  defects. 
Howeve»—  > 
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Ab  it  is  not  probable  that  an  inatnustlon  in 
this  precise  form  will  be  asked  for  by  the 
plaintiff  upon  a  new  trial,  we  deem  what  we 
have  said  above  in  general  terms  in  regard 
to  the  instructions  which  should  be  given  up- 
on a  new  trial  sufficient  to  dispose  of  the  sub- 
ject for  all  practical  purposes,  should  the 
issues  and  the  evidence  on  a  new  trial  be  the 
same  as  upon  the  one  already  had,  and  we 
feel  that  it  is  unnecessary  for  us  to  say  any- 
thing further  concerning  the  pre<dse  instruc- 
tion last  mentioned,  either  in  approval  or 
disapproval  of  it 

The  verdict  and  Judgment  under  review 
will  be  set  aside  and  annulled  and  a  new 
trial  de  novo  will  be  awarded  the  plaintiff. 

Reversed. 

This  case  was  argued  before  Judge  WBST 
took  his  seat  on  the  court. 


(132  Va.  M8) 

WA8HINGT0M-VIRQINIA  RY.  CO.  V. 

STRUDER. 

(Supreme  Court  of  Appeals  of  Virginia.   March 

16,  1922.) 

1.  Railroads  «=s»3l6(2)— Speed   ordlnaaoe   fa- 
applloable  to  street  termlRatlag  at  traok. 

A  city  ordinance  prohibiting  the  operation 
of  trains  over  grade  oroosings  at  more  than 
fiye  miles  an  hour  and  requiring  warning  sig- 
nals is  not  applicable  at  a  point  where  there 
was  no  grade  crossing,  but  the  street  ended 
at  the  railroad  track,  and  only  a  dnder  path 
led  therefrom  to  the  station  platform  on  the 
other  side  of  the  track. 

2.  Railroads  «=9348(4)— Neglloence  la  faiiino 
to  have  lieadilohts  held  not  shown. 

A  charge  that  an  electric  railroad  company 
was  negligent  in  failing  to  have  headlights  on 
the  train  which  struck  decedent  is  not  sus- 
tained where  the  motorman's  testimony  that 
the  lights  were  burning  was  contradicted  only 
by  testimony  they  were  not  bnming  when  the 
train  was  stiH  1,000  feet  from  the  place  of 
the  accident,  and  where  it  was  still  daylight; 
8o  that  no  lights  were  necessary. 

3.  Carrfert  <9=s>305  (2)— Failure  to  liavo  station 
llOhtod  hold  not  oanse  of  aooidont. 

Negligent  failure  of  an  interurban  railroad 
company  to  have  its  station  lighted  does  not 
Impose  liability  for  the  death  of  a  passenger 
who  was  killed  in  attempting  to  cross  the  track 
to  the  platform  on  the  opposite  side  from 
the  station,  where  there  was  no  showing  that 
the  absence  of  station  lights  in  any  way  con- 
tributed ^o  the  accident 


4.  Trial  ^s»l56(3)  «  Domorrsr  to  ovidonoo 
admits  tmtli  of  adverse  party's  ovidenoo  and 
all  Inferonces  tlierefrom. 

A  demurrer  to  the  evidence  admits  the  truth 
of  all  the  adverse  party's  evidence  and  all  just 
inferences  that  can  be  properly  drawn  there- 
from, and  waives  all  the  demurrant's  evidence 
which  conflicts  with  that  of  his  adversary  or 


which  has  been  impeached  and  all  inferences 
from  his  own  evidence  which  do  not  necessari- 
ly result  therefrom. 

5.  Evldenoo  ^=»588— Testimony  of  motorman 
•held  not  impeached. 

The  testimony  of  the  only  eyewitness,  the 
motorman  of  an  interurban  train  which  struck 
decedent,  is  not  impeached  by  the  fact  that  he 
testified  decedent  was  thrown  right  down  the 
track,  while  another  witness  testified  he  saw 
what  he  thought  was  a  bundle  of  rags  fly  out 
of  the  car  in  the  air,  and  by  the  motorman's 
testimony  that  he  did  not  hear  decedent  groan 
after  she  was  struck,  though  other  witnesses 
did  hear  her. 

6.  CarriOTB  «=»346(l)— Evidonoe  hold  to  stiow 
oontributory  negligonoo  of  Intending  passen- 
ger in  crossing  traok  without  looking. 

Evidence  that  an  intending  passenger  cross- 
ed an  interurban  railroad  track  to  reach  the 
station  platform  where  she  intended  to  take  a 
car  without  looking  for  a  car  approaching  on 
the  first  track,  though  she  was  familiar  with 
the  situation  and  with  the  schedules  of  the 
cars,  and  could  have  seen  down  the  tntk  280 
feet  before  she  stepped  on  it,  held  to  show 
contributory  negligence  as  a  matter  of  law. 

7.  Carriers  ^=»327— Circumstances  s.lield  not 
to  warrant  assumpftion  no  train  was  approach- 
Ing. 

Where  there  was  no  evidence  that  there 
was  a  train  Immediately  preceding  the  interur- 
ban train  which  killed  decedent,  and  no  other 
unusual  circumstances  to  warrant  a  belief  no 
train  was  approaching,  it  was  contributory  neg- 
ligence for  an  intending  passenger  to  attempt 
to  cross  the  track  without  looking  for  an  ap; 
preaching  train. 

8.  Carriers  ^s»827— Passenger  going  to  station 
must  exercise  ordlDary  oars  to  avoid  injury 
by  trains. 

Though  an  intending  passenger  going  to  a 
railroad  station  may  rely  on  the  railroad  com- 
pany to  use  ordinary  care  to  protect  her  against 
injury  by  its  trains,  the  passenger  owes  the 
corresponding  duty  to  use  ordinary  care  to  pro- 
tect herself,  and  the  failure  to  use  such  care 
on  her  part  is  negligence. 

Error  to  Circuit  Court,  Arlington  County. 

Action  by  James  A.  Struder,  administrator 
of  Julia  X>elia  Struder,  deceased,  against  the 
Washington-Virginia  Hallway  Company. 
Judgment  for  plaintiff,  an^  defendant  brings 
error.  Reversed,  and  judgment  entered  for 
defendant. 

Carlin,  Carlin  ft  Hall  and  Geou  B.  Vest, 
all  of  Aleoumdria,  for  fteintiff  in  error. 

Edmund  Burtce,  of  Washington,  D.  0.» 
for  defendant  in  error. 

WEST,  J.  This  is  a  suit  brought  by  Julia 
Delia  Struder's  administrator  against^  the 
Washington-Virginia  Railway  Company  to 
recover  damages  for  her  death  resulting  from 
the  alleged  neg^genoe  of  the  defendant  oonip 
pany. 


^B»Por  other  oaMs  see  same  tople  and  KBY-HUMBBR  in  alt  Key-Numbered  Digests  and  Indexes 
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The  plaintiff's  intestate  was  a  yoong  wo-( 
man,  19  years  old,  In  the  full  enjoyment  of 
all  her  faculties.  She  resided  in  the  town  of 
Potomac,  between  Alexandria  and  Washing- 
ton, and  was  employed  by  the  Bureau  of  En- 
graving in  Washington.  Her  home  was  near 
St.  Elmo  station,  wliere  the  accident  occur- 
red, and  she  traveled  almost  daily  from  St 
Elmo  to  Washington  and  return  over  the  de- 
fendant company's  road,  and  was  well  ac- 
quainted with  the  conditions  and  surround- 
ings at  St  Elmo  station,  and  with  the  sched- 
ule of  the  cars  over  said  road. 

The  defendant  company's  road  at  St.  Elmo 
has  two  parallel  tracks  and  runs  nearly 
north  and  south,  the  east  track  being  used 
by  north-bound  cars  and  the  wes^  track  be- 
ing used  by  south-bound  cars.  Just  south  of 
St.  Elmo  station  these  tracks  pass  under  an 
overhead  bridge,  and  the  abutments  ta  this 
bridge  obstruct  the  view  of  the  tracks  to  the 
south  from  any  one  approaching  the  station 
from  the  east  until  he  arrives  near  the  east 
track.  St  Elmo  station  is  approached  from 
the  east  by  a  path  which  runs  Just  north  of 
this  embankment,  and  the  station  is  on  the 
west  side  of  the  west  track.  There  is  a  cin- 
der platform  on  the  east  side  of  the  east, 
track  and  on  the  west  side  of  the  west  track. 

The  accident  occurred  Just  before  dark  on 
the  afternoon  of  October  21, 1919.  PlalntilTs 
Intestaite  walked  toward  the  station;  ap- 
proaching it  from  the  east  side,  to  take  the 
train  on  the  west  track  for  Alexandria.  One 
of  the  defendant  company's  electric  trains, 
consisting  of  one  freight  car,  had  left  Alex- 
andria at  6 :27  p.111.  and  made  the  run  to  St 
Elmo,  a  distanoe  of  3.11  miles,  in  about  16 
minutea  As  plaintiff's  intestate  attempted 
to  cross  the  east  track,  on  her  way  to  the 
station,  she  was  struck  by  this  train,  and 
died  of  her  injuries  the  next  day,  without 
regaining  consciousness. 

Upon  the  trial,  after  all  the  evidence  on 
both  sides  had  been  introduced,  the  defend- 
ant filed  a  demurrer  to  the  evidence,  which 
was  overruled,  and  Judgment  was  entered  in 
favor  of  the  plaintiff  in  the  sum  of  $3,000, 
the  amount  of  damages  assessed  by  the  Jury, 
subject  to  the  decision  of  the  court. 

The  only  assignment  of  error  relied  on  by 
the  plaintiff  in  eri*or  is  the  action  of  the 
court  in  overruling  its  demurrer  to  the  evi- 
dence. 

The'bnly  eyewitness  to  the  accident  was 
the  motorman,  Edward  D.  Groves,  who  testi- 
fied as  follows:  That  he  was  standing  at  the 
time  of  the  accident  in  the  motorman's  stand 
on  the  front  of  the  car;  that  he  blew  his 
whistle,  two  longs  and  two  shorts,  a  warn- 
ing, before  reaching  the  Washington  &  Old 
Dominion  overhead  bridge ;  that  his  car  was 
running  12  or  15  miles  an  hour  with  his  head- 
lights burning,  when  he  approached  St.  Elmo 
station ;  that  when  he  first  saw  the  lady  he 
applied  the  brakes^  rang  the  bell»  and  blew 


the  whistle,  two  short  jerks;  that  the  lady 
walked  deliberately  on  the  track  12  or  15  feet 
in  front  of  the  car;  that  she  was  walking 
with  her  head  down  like  she  was  in  deep 
study  and  was  not  thinking  where  she  was, 
and  never  made  any  move  to  get  out  of  the 
way  or  step  up  when  he  blew  the  whistle, 
but  "Just  went  along  looking  down  Uke  sihe 
was  studying,"  and  was  about  the  middle  of 
the  track  when  the  car  strudc  her. 

Witness  Groves  also  testified  that  he  blew 
the  station  whistle  at  the  regular  place, 
south  of  the  embankment  which  statement 
was  not  contradicted  by  any  other  witness. 

The  undisputed  evidence  of  witness  Sin- 
clair, chief  engineer  of  the  defendant  com- 
pany, is  that  a  trolley  pole  on  the  east  side 
of  the  north-bound  track,  approximately  ap- 
posite the  station  at  St  Elmo,  ie  8%  feet 
from  the  center  of  the  north-bound  track,  and 
that  a  person  standing  by  and  on  a  line  with 
that  trolley  pole  and  looking  south  can  see 
280%  feet  down  the  center  of  the  north- 
bound track'  withput  obstruction. 

Witness  had  made  a  sketch  and  measure- 
ments of  the  physical  conditions  at  St  Elmo 
station,  and  there  is  filed  with  his  evidence 
a  sketch  and  plat  showing  the  physical  coo- 
ditions  to  be  as  stated  by  him. 

Was  there  any  primary  negUgence  on  the 
part  of  the  defendant  company,  as  claimed 
by  the  defendant  in  error,  consisting  of  five 
specific  violations  of  the  law,  as  follows: 

1.  Running  the  car  past  the  station  at  a 
reckless  and  dangerous  rate  of  speed. 

Groves,  the  motorman,  testified  that  his 
car  left  Alexandria  at  6:27  p.  m.  and  made 
the  distance  of  3.11  miles  to  St  Elmo  sta- 
tion in  about  16  minutes,  which  was  about 
12  miles  per  hour.  He  said  he  looked  at  the 
dock  on  the  office  wall  Just  as  he  started 
and  at  his  watch  between  Del  Bay  and  Mt. 
Ida,  and  it  was  then  6:41,  and  that  the  ac- 
cident happened  about  two  minutes  there- 
after, or  at  6:43. 

No  other  witness  testified  as  to  the  time 
the  train  arrived  at  St  Elmo,  or  as  to  the 
rate  of  speed  the  car  was  running,  except 
plaintiff's  witness  BeaU,  who  testified  that 
he  first  saw  it  at  the  overhead  bridge,  and 
it  was  "going  fast";  how  fast,  he  did  not 
know.  It  is  true  plaintifTs  witness  Gonlon. 
who  arrived  15  minutes  after  the  accident, 
gave  testimony  as  to  where  he  found  the  car 
after  his  arrival  at  the  station,  but  he  could 
not  say  •*for  sure"  where  the  car  that  struck 
deceased  was  standing  when  he  got  there* 
"for  the  simple  reason  that  I  was  sort  of  ex- 
cited at  the  time." 

In  Springs  v.  Virginia  By.  ft  P.  Co.,  117  Va. 
826,  86  S.  E.  65,  this  court  said: 

"As  to  the  speed  of  the  car,  plaintiff  in  er- 
ror in  testifying  in  the  case  gave  no  estimate 
as  to  its  speed,  while  other  witnesses  for  him 
who  undertook  to  speak  in  comprehensible 
language  vary  in  their  estimates  of  the  speed 
of  the  car  at  from  25  to  85  miles  an  hour; 
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whfle  others  use  such  expressions  as  *goitxg  a 
considerable  rate  of  speed,'  'pretty  rapid/  'nm- 
ning  like  lifhtning.'  None  of  these  witnesses, 
however,  gare  any  evidence  capable  of  con- 
veying to  the  ordinary  mind  a  definite  concep- 
tion of  the  physical  fact,  vis.  €he  actual  speed 
of  the  car. 


»f 


[1]  2.  Violation  of  the  ordinance  of  the 
town  of  Potomac  as  to  speed. 

Tbe  answer  to  this  question  involves  the 
oonstraction  of  the  ordinance  referred  to, 
which  reads  as  follows: 

"Bailroad  Begnlatlons. 

'*(Xy  Speed  Limit.-^'So  locomotive  engine  or 
motorcar  shall  be  propelled  over  and  upon  any 
grade  crossing  at  a  greater  rate  of  speed  than 
i've  miles  per  hour,  and  all-  such  engines  shall 
be  provided  with  a  spark  protector  or  appara- 
tus to  prevent  danger  of  fire  from  their  pass- 
ing through  the  town. 

"The  person  or  persons  having  charge  of 
such  locomotive  engines  shall  ring  or  cause  to 
be  rung,  and  the  person  or  persons  having 
charge  of  such  motor  car  shall  sound  or  cause 
to  be  sounded  a  gong  or  other  bell  or  signal 
while  approaching  any  such  crossing.  For  vio- 
lation of  this  section  the  person  or  company  so 
violating  shall  pay  a  fine  of  not  less  than  five 
nor  more  than  twenty  dollars." 

The  undisputed  evidence  shows  that  the 
town  of  Potomac  has  no  street  which  crosses 
the  Washington-Virginia  Hallway  at  6r  near 
St.  Elmo  station,  and  that  Braddock  avenue, 
or,  as  it  is  sometimes  called.  La  Verne  ave- 
nue, terminates  at  the  eastern  boundary  of 
its  right  of  way.  The  only  approach  to  the 
station  is  by  two  footpaths,  which  lead  to  the 
cinder  sidewalk  on  the  east  of  the  tracks,  or 
by  coming  down  stairs,  on  the  west  side, 
from  the  right  of  way  of  the  ^Washington  & 
Old  I>ominion  Hallway.  It  is  manifest,  there- 
fore, that  there  is  no  grade  crossing  at  St. 
£Imo,  within  the  meaning- of  tbis  ordinance, 
and  that  the  ordinance  has  no  application  to 
this  case. 

3.  Violation  of  the  ordinance  requiring  the 
Bonndlng  of  a  gong  or  bell  or  signal  while 
approaching  the  crossing. 

For  the  reason  Just  stated  this  part  of  the 
ordinance  has  no  application  here. 

[2]  4.  Failure  to  h^ve  headlights  on  the 


Motorman  Qroves  testified  that  the  lights 
were  burning  when  he  reached  St.  Elmo,  and 
is  not  contradicted  by  the  testimony  of  any 
other  witness.  Hatton,  plaintiffs  witness, 
testified  there  was  "no  headlight  lit'*  when 
the  car  passed  Hume,  but  made  no  statement 
mB  to  the  lights  when  the  car  arrived  at  St. 
E3mo,  which  is  900  to  1,000  feet  north  of 
Home.  Besides,  the  car  arrived  at  St.  Elmo 
at  6:43,  daylight  saving  time,  or  5:43  sun 
ttme,  and  therefore  before  dark,  making  the 
lights  unnecessary. 

[3]  5.  Omission  to  have  station  lighted  as 
required  by  law. 

Tbe  plalntiirs  intestate  was  injured  before 
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she  reached  the  station,  and  there  is  nothing 
in  the  record  to  show  that  lights  in  the  sta- 
'tion  would  have  in  any  way  prevented  the 
accident  If  the  la<dc  of  lights  in  the  station 
was  negligence,  it  was  in  no  way  the  proxi- 
mate cause  of  the  injury  complained  of. 

[4]  The  familiar  law  applicable  to  demnr- 
rers  to  the  evidence  is  stated  by  this  court  in 
Duncan  v.  Carson,  127  Va.  319,  820,  103  S. 
B.  665,  669,  thus: 

"On  a  demurrer  to  the  evidence,  the  demur- 
rant is  considered  as  admitting  the  truth  of  all 
his  adversary's  evidence  and  all  Just  inferences 
that  can  be  properly  drawn  therefrom  by  the 
Jury,  and  as  waiving  aQ  his  own  evidence  which 
conflicts  with  that  of  his  adversary  or  which 
has  been  impeached,  and  all  inferences  from  hir 
own  evidence  (although  not  in  conflict  with  his 
adversary's)  which  do  not  necessarily  result 
therefrom.  This  admission  embraces  the  cred- 
ibility of  the  demurree's  witnesses  and  the  ex- 
istence of  all  facts  which  demurree's  evidence 
(which  includes  testimony)  conduces  to  prove, 
or  which  may  be  reasonaUy  inferred  from  his 
whole  evidence,  direct  and  circumstantial;  and, 
if  several  inferences  may  be  drawn  from  that 
evidence,  differing  in  degrees  of  probability,  the 
court  must  adopt  those  most  favorable  to  the 
demurree,  provided  they  be  not  forced,  strain- 
ed, or  manifestly  repugnant  to  reason.  The 
court,  however,  is  not  obliged  to  accept  as 
true  what  it  knows  Judicially  to  be  untrue,  nor 
what  in  the  nature  of  things  could  not  have  oc- 
curred in  the  manner  and  under  the  circum- 
stances mentioned,  nor  what  is  not  susceptible 
of  proof/' 

[B]  We  cannot  accede  to  the  contention  of 
tbe  defendant  In  error  that  the  testimony  of 
Motorman  Groves  was  impeached.  In  fact, 
it  was  not  contradicted,  except  in  a  few  in- 
stances,  and  as  to  matters  immateriad  to  a 
proper  decision  of  the  case.  To  illustrate, 
Groves  testified  that  he  did  not  hear  Miss 
Struder  moan  or  groan  while  lying  uncon 
sdous  on  the  station  bench,  and  Mrs.  Under 
wood,  the  plaintiffs  witness,  testified  that 
she  heard  her  moaning  and  groaning.  And 
again  Groves  testified  that  when  the  cai 
struck  decedent  she  was  thrown  **right  down 
on  the  track  on  the  rail,"  and  Beall,  plain- 
tifTs  witness,  testified  that  he  saw,  as  he 
thought,  a  "bundle  of  rags  or  clothes  fiy  out 
of  the  car  in  the  air."  Both  statements  are 
probably  true. 

A  fair  consideration  of  his  testimony  as  a 
whole  will  not  lead  an  impartial  mind  to  the 
conclusion  that  Groves  has  testified  falsely 
in  any  respect.  His  testimony  being  true, 
and  the  physical  conditions  at  St  Blmo's  be- 
ing as  shown  in  evidence,  we  have  no  diffi- 
culty in  reaching  a  Just  and  proper  conclu- 
sion on  the  question  of  contributory  negli- 
gence. 

[6]  Having  due  regard  for  the  demurrer  to 
the  evidence  rule,  it  conclusively  appears 
from  the  evidence  that  Julia  Delia  Struder 
came  to  her  death  by  thoughtlessly  and  neg- 
ligently stepping  on  the  defendant  company's 
railroad  track  Just  in  front  of  one  of  its 
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moving  trains,  tinder  such  circumstances  that 
the  company  was  powerless  to  save  her  from 
injury  and  death,  when,  by  simply  looking 
down  the  track  to  the  south,  before  reaching 
the  east  rail  of  the  track,  she  could  have 
seen  the  approaching  train  for  a  distance  of 
280  feet  and  saved  herself  from  injury. 

[7]  The  exception  to  the  rule  of  negligence 
per  se  relied  on  5y  the  defendant  in  error  ex- 
ists only  "when  the  circumstances  are  so 
unusual  that  the  injured  party  could  not 
have  reasonably  expected  the  approach  of  the 
train  at  the  time  he  went  upon  the  track/* 
In  the  Instant  case  no  such  circumstances 
exist,  for,  as  stated,  the  physical  conditions 
at  St  Elmo  and  the  schedules  of  the  regular 
trains  were  well  known,  and  the  fact  of  run- 
ning extra  trains  is  presumed  to  have  been 
well  known  to  the  plaintiff's  intestate. 

The  situation  alluded  to  in  the  opinion  of 
the  court  in  Wilmouth  v.  Southern  Ry.  Co,, 
125  Va.  620,  09  S.  E.  665,  and  in  the  authori- 
ties there  cited,  relied  on  by  the  defendant 
in  error,  as  being  a  situation  in  which  the 
action  of  a  person  going  on  the  track  without 
looking  to  see  if  a  second  train  is  coming  is 
not  negligence  per  se,  was  the  immediately 
preceding  passage  of  another  train.  In  the 
instant  case  there  is  no  evidence  that  any 
train  immediately  preceded  the  one  which 
killed  the  deceased.  So  far  as  the  evidence 
discloses,  the  next  preceding  train  was  on 
its  schedule  time,  which  was  seven  minutes 
ahead  of  the  train  which  struck  the  deceased. 

Sims,  J.,  speaking  for  the  court  in  the  Wil- 
mouth Case,  says: 

|The  conduct  of  the  plaintiiTs  intestate  in 
stepping  upon  the  track  in  front  of  such  visi- 
ble danger,  almost  immediately  upon  him,  must, 
under  all  of  the  authorities,  be  regarded  as 
negligence  per  se,  which  was  the  proximate 
cause  of  his  death"— citing  Thompson  on  Neg., 
1666,  1667,  1672. 

[8]  It  is  contended  by  defendant  in  error 
that  plaintiff's  intestate  was  on  the  premises 


of  the  defendant  company  by  its  invitation 
to  become  a  passenger  on  its  trains,  and  that 
she  had  a  right  to  assume  that  the  railroad 
company  would  so  operate  its  trains  as  not 
to  put  her  in  ];)eril,  and  that  in  such  cades 
the  strict  rule  as  to  looking  and  listening  does 
not  apply. 

It  is  true  that  passengers  going  to  or  from 
railway  trains,  at  railroad  stations,  may  rely 
upon  the  railway  company  to  use  ordinary 
care  to  protect  them  against  injury  from  the 
operation  of  its  trains,  but  this  puts  upon 
the  passenger  the  corresponding  duty  to  use 
ordinary  care  to*  protect  himself,  and  a  fail-  ^ 
ure  to  use  such  care  on  his  part  is  negligence. 

In  the  case  of  Gordon  v.  Director  Greneral, 
128  Va.  431,  104  S.  E.  707,  which  was  the 
case  of  a  passenger  who  was  killed  soon 
after  she  stepped  from  the  train,  Prentia,  J^ 
speaking  for  the  court,  said: 

"If  one  who  is  in  the  full  possession  of  his 
faculties  steps  upon  a  railroad  track,  in  full 
view  of  and  immediately  in  front  of  a  rapidly 
approaching  train,  and  thus  meets  death,  his 
administrator  cannot  recover  because  the  de- 
cedent's own  negligence  is  the  proximate  cause 
thereof." 

This  authority,  If  authority  be  necessary, 
is  conclusive  of  the  instant  case. 

Upon  the  whole  record,  for  the  foregoing 
reasons,  we  are  of  the  opinion  that  the  plain- 
tiff in  error  was  guilty  of  no  negligence 
which  was  the  proximate  cause  of  the  Injury 
complained  of,  and  that  the  contributory  neg- 
ligence of  the  plaintiff's  intestate  was  the 
direct  and  proximate  cause  of  her  death  and 
bars  a  recovery. 

It  follows,  therefore,  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the  evi- 
dence relied  on  by  the  defendant;  and  the 
judgment  complained  of  will  be  reversed,  and 
judgment  entered  here  Cor  the  plaintiff  in 
error. 

Reversed. 
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owed  to  a  pedestrian,  a'fid  whether  such  fail- 
ure was  the  proximate  cause  of  plaintiflrs  in- 
juries. 
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(Supreme   Court   of   Appeals   of  Virginia. 
March  16,  1922.) 

1.  Carriers  «s»320( I)— Whether  place  of  ao. 
ddent  wasr  proper  transfer  point  for  Injured 
passenger  held  for  the  Jury. 

Whether  the  place  of  an  accident  was  a 
proper  t^ransfer  point  for  an  injured  passenger, 
notwithstanding  the  regulations  of  street  rail- 
way company  to  the  contrary,  hM  to  be  a 
question  for  the  jury. 

2.  Carriere  ^s>269— Street  oar  passenger  oan 
assume  transfer  given  without  comment  was 
the  one  called  for. 

Where  a  passenger  aslied  a  street  car  con- 
ductor for  a  transfer  from  a  given  point  for  a 
giren  direction,  and  he  punched  a  transfer 
and  handed  it  to  her  without  objection  or  com- 
ment, she  had  the  right  to  assume  that  the 
conductor  had  complied  with  her  request,  and 
that  the  transfer  was  one  that  she  could  use. 

3.  Carriers  ^=»320  (2) —Whether  person  trans- 
ferring to  another  street  oar  is  a  passenger 
Is  qneetlon  of  law  If  facts  are  undisputed. 

The  question  whether  a  person,  while  in  the 
street  f o^  the  purpose  of  transferring  from  one 
street  car  to  another,  is  a  passenger,  is  a  ques- 
tion of  law  where  the  facts  are  undisputed,  so 
that  it  was  error  to  submit  such  question  to 
the  jury. 


4.  Conrts  ^s»l07— Geneml  expreeslone  In 
opinion  are  to  he  taken  in  connection  with 
the  case  in  which  they  are  need. 

In  determining  the  authority  of  precedents, 
general  expressions  used  in  an  opinion  are  to 
be  taken  in  connection  with  the  (Ase  in  which 
they  are  used,  and,  though  such  expressions 
are  entitied  to  respect,  they  are  not  controlling. 

5.  Carriere  ^=s>247 (5)— Person  transferring 
to  another  street  car  is  not  a  passenger  after 
reaching  place  of  safety. 

A  person  who  has  alighted  from  a  street 
car  for  the  purpose  of  transferring  to  another 
car  and  has  reached  a  place  of  safety  on  the 
highway  or  the  sidewalk,  so  that  the  street  car 
company  has  no  control  over  her  mOTements  or 
over  proTisions  for  her  safety,  is  not  a  passen- 
ger to  whom  the  street  car  <M>mpany  owes  the 
hiffb  degree  of  car  of  a  carrier  to  its  passenger, 
but  is  entitled  only  to  the  same  degree  of  care 
from  the  street  car  company  as  any  other 
pedestrian  upon  the  highway. 


6.  Appeal  and  error  4s»ll78(6)— Cause  re* 
manded  for  determination  of  question  of  nog* 
llgence  and  proximate  cause  only. 

Where  a  judgment  must  be  reversed  be- 
cauoe  the  case  was  submitted  to  the  jury  on 
the  erroneous  theory  that  plaintiff  was  a 
passenger  at  the  time  of  her  injury,  the  verdict 
established  plaintiff's  freedom  from  contribu- 
tory negligence  and  the  amount  of  the  dam- 
ages, so  that,  under  Code  1919,  $  6865,  the 
case  will  be  remanded,  with  directions  to  sub- 
mit only  question  whether  defendant  failed  to 
exercise  toward  plaintiff  the  degree  of  care  it 


Error  to  Hustings  Court  of  Richmond. 

Action  by  Naomi  C.  Dressier  against  the 
Virginia  Railway  &  Power  Ck>mpany  to  re- 
cover damliges  for  personal  injuries.  Judg- 
ment fdr  the  plaintiff, 'and  defendant  brings 
error.  Reversed  and  remanded,  with  direc- 
tions to  impanel  a  jury  to  determine  whether 
defendant  was  negligent,  and  whether  such 
negligence  was  the  proximate  cause  of  plain- 
tlfts  injury. 

B.  R.  Williams  and  T.  Justin  Moore,  both 
of  Richmond,  for  plaintiff  In  error. 

Fulton  &  Wicker  and  J.  M.  Turner,  all  of 
Richmond,  for  defendant  in  error. 

BURKS,  J.  This  is  a  periEMmal  injury  case 
in  which  the  defendant  in  error  (hereinafter 
called  the  plaintiff)  recovered  a  judgment 
against  the  plaintiff  in  error  (hereinafter 
called  the  defendant)  for  the  sum  of  $7,5(X), 
wblSh  we  are  asked  to  reverse  for  the  rea- 
son hereinafter  stated. 

Naomi  C.  Dressier  (the  plaintiff)  had  re- 
sided in  South  Richmond  for  several  years 
prior  to  the  i|ijury  complained  of,  and  she 
and  her  sister  for  about  two  years  had  been 
working  in  the  factory  of  the  BriUsfa-Ameri- 
can  Tobacco  Company,  located  near  Broad 
street,  west  of  First,  in  the  western  end 
of  the  city.  In  going  to  and  from  their 
place  of  business  they  traveled  on  cars  of 
the  defendant  company,  which  operated  a 
double-track  electric  street  car  line  between 
the  points  mendoned.  The  deftodant  oper- 
ated several  different  lines  over  Main  and 
Bro&d  streets  between  Fourteenth  street  and 
First  street,  among  them  a  line  known  as 
Oakwood  and  Broad.  The  main  line  oper- 
ated in  South  Richmond  was  known  as  the 
Hull  street  line.  During  the  period  afore- 
said, about  two  years,  the  plaintiff  had  reg- 
ularly boarded  the  Hull  street  car,  asked 
for  and  obtained  a  transfer  over  the  Main 
street  line  at  the  intersection  of  Fourteenth 
and  Main  streets,  and  been  carried  to  her 
destination.  On  March  3,  1918,  the  defend- 
ant established  and  put  into  operation* a 
through  route  by  which  certain  Hull  street 
cars  entered  the  Main  street  line  at  Four- 
teenth street,  and,  passing  over  designated 
portions  of  Main  and  Broad  streets,  went 
to  the  western  suburbs  of  the  dty.  On  this 
route*  Fourteenth  and  Main  was  a  transfer 
point*  for  passengers  going  east,  but  not  for 
passengers  going  west  According  to  the 
regulations  of  the  company,  the  only  proper 
transfer  point  for  a  passenger  going  West 
on  Broad  beyond  First  street  was  First 
and  Broad. 

On  March  30,  1918,  fhe  plaintiff  and  her 
two.sisters  and  a  friend,  all  of  whom  worked 
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at  the  factory  of  the  British-American  To- 
bacco Company,  boarded  one  of  these 
through  cars  In  South  Richmond,  paid  their 
fares,  and  asked  for  transfers  at  Fourteenth 
and  Main  west  The  conductor  punched 
and  handed  to  eadi  of  them  a  transfer,  with- 
out explanation  or  suggestion  that  the  trans- 
f^s  were  not  what  they  desired,  or- could 
not  be  used  for  the  trip  desired.  Fourteenth 
and  Main  was  a  proper  transfer  point  for 
cars  on  the  Hull  street  route  known  as 
"trippers,"  or  cars  that  turned  back  at  that 
point.  It  does  not  appear  that  the  plaintiff 
and  her  companions  had  notice  of  the  estab- 
lishment of  the  new  through  route  and  the 
regulations  as  to  transfers  therefrom,  but 
the  plaintLQTs  sister  testified  that  after 
March  3,  1U18,  as  well  as  before,  they  had 
obtained  and  used  (without  notice  to  the 
contrary,  or  demtir)  transfers  west  at  Four- 
teenth and  Main.  The  testimony  for  the  de- 
fendant is  clear  that  no  one  had  authority 
to  issue  a  transfer  west  at  Fourteenth  and 
Main,  but  the  testimony  of  the  conductor 
who  issued  the  transfer  is  not  altogether 
satisfactory  as  to  transfers  issued  by  him, 
for,  after  testifying  that  '*!  didn't  give  them 
west  Main  at  Fourteenth,"  he  was  asited  by 
counsel  for  the  defendant  congpany,  *'Would 
you  hare  given  a  transfer  there  at  all  west?" 
He  replied:  '*!  don't  think  I  would,  but,  as 
to  remembering  whether  I  did  or  not,  I  don't 
remember."  Brlce,  the  division  superhitend- 
ent  of  the  defendant  company,  also  testified 
that  he  had  heard  "since  the  trial  was  on" 
that  some  of  the  company's  men  had  accept- 
ed transfers  west  on  Main  at  Fourteenth 
street  and  some  had  refused  them,  and  that, 
i£  the  plaintiff  had  asked  for  a  transfer  west 
at  Fourteenth  and  Main,  the  conductor 
should  have  given  her  one  at  First  and  Main, 
and  that  "he  should  have  told  her." 

The  plaintiff  and  her  companions  accepted 
the  transfers  as  usual  without  examining 
them  to  see  how  they  were  punched.  The 
transfer  actually  given  was  lost  in  the  con- 
fusion of  the  subsequent  collision  and  was 
never  found.  An  unpunched  transfer  of  the 
same  class  was  offered  in  evidence.  The 
Hull  street  car  on  which  the  plaintiff  was 
ri<flng  stopped  in  Fourteenth  street  at  the 
usual  stopping  place  for  passengers  to  alight 
a  sbort  distance  south  of  Main  street  The 
point  where  the  plaintiff  actually  alighted  to 
the  pavement  on  Fourteenth  street  was  ap- 
proximately 40'  to  50  feet  south  of  the  south- 
em  curb  line  of  Main  street  She  was  <Hie  of 
the  first  passengers  to  alight  from  the  car  at 
this  point,  and  was  the  first  of  her  party. 
After  alighting  to  the  street  on  Fourteenth 
street,  she  walked  over  to  the  eastern  side  of 
Fourteenth  street  and  waited  on  the  side- 
walk for  her  companions  to  join  her  there. 
She  and  her  companions  then  walked  al<Hig 
the  sidewalk  on  E\)urteenth  street  towards 
Main  street  until  th«y  reached  the  south 


curb  of  Main  street,  and  then  undertook  to 
cross  Main  street  from  the  south  sidewalk  to 
the  north  side  of  the  street,  where  she  and 
her  companions  intended  to  board  the  west- 
bound Broad  and  Main  street  car,  which 
would  carry  them  to  their  destination  on 
Broad  street  west  of  First  There  was  no 
Broad  and  Main  car  standing  foi  passengers 
to  board  at  Fourteenth  and  Main  streets  at 
that  time,  but  such  a  car  was  approaching 
in  sight  some  considerable  distance  east  of 
Fourteenth  street. 

The  plaintiff  and  one  of  her  half -sisters 
walked  ahead,  and  the  other  half-sister  and 
her  friend  came  along  just  behind.  The 
plaintiff  and  her  companions  intended  to  go 
to  the  usual  stopping  place  for  west-bound 
cars  along  Main  street  at  Fourteenth,  wlilch 
was  a  short  distance  east  of  Fourteenth 
street,  and  to  await  for  this  approaching 
Broad  and  Main  car  to  arrive,  then  to  board 
the  same,  and  to  tender  in  payment  of  their 
fares  on  the  Broad  and  Main  car  the  trans- 
fers which  they  had  received  from  the  con- 
ductor of  the  Hull  street  car.  The  front  of 
the  Hull  street  car  had  then  gotten  on  the 
east-bound  Main  street  track,  and,  accord- 
ing to  the  plaintiff's  testimony,  completely 
obstructed  her  view  and  that  of  her  other 
three  companions  west  When  the  plaintiff 
and  her  companions  were  about  S  feet  from 
the  track  which  they  were  going  to  cross  they 
looked  west  and  saw  the  Hull  street  car 
rounding  the  curve  out  of  Fourteenth  street 
into  Main.  About  this  time  the  motorman  of 
the  Hull  street  car  looked  west  and  saw  the 
Oakwood  and  Broad  car  No.  1B8  west  of 
Twelfth  street,  and  before  it  had  reached 
Thirteenth  he  realized  that  car  Ko.  138  was 
running  wild  at  a  very  high  rate  of  speed 
towards  the  Hull  street  car,  and  thereupon 
reversed  and  quickly  backed  the  front  end 
of  his  car  off  the  east-bound  Main  street 
track  just  far  enough  Into  Fourteenth  street 
to  get  out  of  the  way  of  car  138,  which 
dashed  by  the  front  of  the  Hull  street  car, 
just  missing  it,  running  at  40  or  60  miles  an 
hour,  and  ran  into  and  struck  the  plaintiff, 
who  was  then  about  a  ear  length  east  of  the 
Hull  street  car  and  almost  across  ttud  east-- 
bound main  street  track,  Infilcting  the  inju- 
ries here  complained  of.  The  testimony  as 
to  whether  the  plaintiff  and  her  companion 
looked  west  for  approaching  cars  just  befbre 
stepping  on  the  track  is  conflicting. 

Most  of  the  assignments  of  error  relate  to 
the  rulings  of  the  trial  court  in  granting  or 
refusing  Instructions.  They  embody  the  prin- 
ciples of  the  case  and  the  theory  upon  which 
the  trial  was  had.  It  is  unnecessary  to  quote 
these  instructions,  as  the  determination  of 
the  underlying  principles  will  settle  the  pro- 
priety of  the  trial  court's  ruling  thereon.  As 
the  relatione  of  a  carrier  to  a  passenger  are 
diff^ent  from  those  of  a  carrier  to  a  pedes- 
trian crossing  its  tracks,  U  was  ImpottanrtD 
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determine  whether  the  relation  between  the 
defendant  and  the  plaintiff  was  that  of  car- 
rier and  passenger  or  of  carrier  and  pedes- 
trian in  the  street;  the  plaintiff  Insisting 
that  she  was  a  passenger^  and  the  defendant 
that  she  was  not:  (1)  "Because  she  was  at- 
tempting to  transfer  at  a  place  which  was 
not  the  transfer  poinf*;  and  (2)  because,  at 
the  time  of  the  injury  she  was  a  mere  pedes- 
trian walking  along  the  public  street  over 
which  the  defendant  had  no  control."  Of 
these  two  in  their  order. 

[1]  For  nearly  two  years  the  plaintiff  had 
been  boarding  the  defendant's  cars  at  the 
same  point,  transferring  at  Fourteenth  and 
Main,  and  riding  to  the  same  destination, 
without  question  or  objection  or  objection  on 
the  part  of  any  one.  She  had  no  notice,  so 
far  as  the  record  disclosed,  of  any  change  in 
the  regulations  of  ti)e  company,  and,  if  the 
comxmny  had  any  intention  of  insistiag  on 
the  change,  the  conductor  (in  the  language  of 
the  division  superintendent)  "should  have 
told  her."  Furthermore,  from  March  3, 
1918,  the  date  of  the  change,  till  the  date  of 
the  injury,  the  plaintiff  had  been  receiving 
and  riding  on  such  transfers  without  objec- 
tion. If  the  plaintiff's  transfer  had  been 
punched  for  First  and  Broad,  and  she  bad 
offered  it  for  passage  from  Fourteenth  and 
Main,  and  been  refused,  the  rule  laid  down 
in  Va.  ft  Southwestern  R.  Co.  v.  Hill, 
105  Va.  729,  54  S.  B.  872,  6  L.  R.  A.  (N.  S.) 
899,  that  as  "between  the  passenger  and  con- 
ductor the  terms  of  the  ticket  are  conclu- 
sive'' might  have  been  applicable.  But  no 
such  question  is  here  involved,  and  we  do  not 
wish  to  be  understood  as  holding  that  the 
rale  applies  to  transfers  issued  by  street  rail- 
ways. Notwithstanding  the  regulations  of 
the  defendant  company,  and  the  testimony  of 
several  of  its  witnesses,  a  number  of  wit- 
nesses, one  of  them  a  witness  for  the  defend- 
ant, testify  that  Fourteenth  and  Main  was  a 
regular  transfer  point  for  passengers  going 
west,  and  certainly  the  testimony  of  the 
plaintiff's  witnesses  shows  that  they  regular- 
ly obtained  such  transfers.  The  testimony 
on  the  subject  was  conflicting  and  it  was  not 
error  to  refer  to  the  Jury  the  determination 
of  the  credibility  of  the  witnesses  and  the 
"weight  to  be  given  to  their  testimony. 

[2]  If  the  Jury  l)elieved  the  witnesses  for 
tbe  plaintiff,  she  was  in  the  same  position  as 
if  Fourteentii  and  Main  was  a  regular  trans- 
fer point  and  her  ticket  duly  punched.  She 
asked  for  a  transfer  "at  Fourteenth  for 
west,"  and  the  conductor  pimcbed  a  transfer 
and  handed  it  to  her  without  objection  or 
otber  indication  that  she  could  not  use  it 
Sbe  liad  tbe  right  to  assume  that  the  con- 
ductor had  complied  with  her  request,  and 
that  she  could  use  the  transfer  as  she  had 
theretofore  done.  Meanphis  St  Ry.  Co.  v. 
Graves,  110  a?enxi.  232,  75  S.  W.  729,  100  Am. 
St.  Rep.  S03 ;  Morrill  v.  Minneapolis  St  By. 


Co.,  108  Mian.  362,  116  N.  W.  395,  123  Am. 
St.  Bep.  341.  Under  the  circumstances,  we 
cannot  say  that  "she  was  attempting  to 
transfer  at  a  place  which  was  not  the  trans- 
fer point" 

[3]  The  other  question,  the  relation  of  the 
defendant  to  the  plaintiff  while  walking 
along  and  across  the  public  street  from  the 
car  she  had  left  towards  the  car  she  had  ex- 
pected to  take,  is  one  of  more  difficulty,  and 
one  upon  which  the  cases  are  not  in  entire 
harmony.  Here  there  is  no  dispute  about 
the  facts,  except  as  to  the  contributory  neg- 
ligence of  the  plaintiff,  which  will  be  noticed 
later.  The  facts  which  determine  the  rela- 
tion of  the  defendant  to  the  plaintiff  are  not 
disputed.  On  this  question  nothing  is  left 
for  the  determination  of  the  Jury.  The 
rights,  duties,  and  liabilities  of  the  respective 
parties  present  a  pure  question  of  law  to  be 
determined  by  the  court,  and  the  trial  court 
erred  in  referring  them  to  the  Jury.  W.  S. 
Forbes  Go.  v.  Southern  Cotton  Oil  Go,  (Va.) 
106  S.  B.  15;  Dun  v.  Seaboard,  etc.,  R.  Go., 
78  Va.  646,  658,  659,  49  Am.  Rep.  888.  In 
brief,  the  facts,  so  far  as  they  need  be  stated 
on  this  subject,  are  that  the  plaintiff  alight- 
ed ftom  the  Hull  street  car  at  the  usual  stop- 
ping place,  which  was  40  or  60  feet  south  of 
the  south  curb  line  of  Main,  and  walked 
over  to  the  eastern  sidewalk  on  Fourteenth 
street  and  waited  for  her  companions  to  join 
her.  When  they  did  so,  they  walked  along 
the  sidewalk  of  Fourteenth  street  40  or  50 
feet  to  the  south  curb  of  Main  street  and 
then  attempted  to  cross  Main  street  to  board 
a  west-bound  car  on  Main  street  at  the  usu- 
al stopping  place  of  the  latter  car.  While 
attempting  to  cross  Main  street,  the  plaintiff 
was  struck  by  an  Oakwood  and  Main  car 
which  had  gotten  from  imder  control  of  the 
motorman,  and  was  running  wild  on  the  east- 
bound  track  at  a  rate  of  40  or  50  miles  an 
hour  or  more.  The  car  which  struck  the 
plaintiff  was  not  the  one  from  which  she 
alighted,  nor  the  one  which  she  expected  to 
take,  and  at  the  time  the  plaintiff  was  struck 
she  was  in  the  middle  of  Main  street,  and 
had  not  reached  the  point  at  which  she  was 
to  take  the  Main  street  car  west  She  wa^ 
not  in  a  proper  place  to  board  any  car,  but 
was  caught  in  the  act  of  crossing  the  street 
while  attempting  to  reach  the  point  at  which 
she  could  properly  board  her  car.  At  the 
time  she  was  struck  she  had  her  transfer  in 
her  hand.    Was  she  a  passenger? 

[4]  There  have  been  many  dicta,  but  com- 
paratively few  decisions,  on  the  subject  and, 
while  these  dicta  are  entitied  to  respect  es- 
pecially if  supported  by  reason,  we  have  al- 
ways to  bear  in  mind  the  oft-quoted  state- 
ment of  Ohief  Justice  Marshall  in  Gohens  v. 
Virginia,  6  Wheat  399,  6  h.  Ed.  267: 

"It  is  a  maxim,  not  to  be  disregarded,  that 
general  expressions,  in  every  opinion,  are  to 
be  taken  in  connection  with  tha  case  in  which 
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those  expressions  are  used.  If  they  go  beyond 
the  case,  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  the  subsequent  suit, 
when  the  yery  point  is  presented  for  decision. 
The  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  investi- 
gated with  care,  and  considered  in  its  full  ex- 
tent. Other  principles  which  may  serve  to  il- 
lustrate it,  are  considered  in  their  relation  to 
the  case  decided,  but  their  possible  bearing 
on  all  other  cases  is  seldom  completely  inves- 
tigated." 

The  propriety,  if  not  the  necessity,  of  this 
observation  becomes  apparent  when  we  ex- 
amine a  number  of  the  cases  relied  upon  to 
uphold  the  view  that  the  relation  of  passen- 
ger continues  during  a  transfer  from  one 
street  car  to  another  in  favor  of  one  holding 
a  transfer.  Keator  v.  Traction  Co.,  191  Pa. 
102,  43  Atl.  86,  44  L.  R.  A.  646,  71  Am.  St. 
Rep.  758,  decided  In  1899,  is  mudi  relied  on 
by  the  plaintiff  and  is  regarded  as  a  leadhig 
case  on  that  subject,  and  is  cited  in  nearly 
all  of  the  subsequent  cases  in  which  the 
statement  Is  made  that  the  relation  of  pas- 
senger continues  during  the  transfer,  and 
yet  the  case  does  not  decide  that,  but,  on  the 
contrary,  just  the  opposite  is  stated  in  the 
opinion.  In  that  case  a  passenger,  with  a 
transfer  ticket,  was  at  the  proper  place  for 
boarding  her  car  and  was  about  to  board  the 
same  when  a  piece  of  trolley  pole  of  the  car 
she  was  about  to  board  fell  on  her  head  and 
inflicted  the  injury  complained  of.  The  de- 
cision was  rested  on  the  groimd  that  she  was 
at  the  proper  place  to  board  the  car  and  was 
Injured  by  the  fall  of  the  trolley  of  the  very 
car  she  was  to  take.  It  is  distinctly  stated 
in  the  opinion  that  "she  was  not  a  passenger 
while  on  the  sidewalk  going  from  one  point 
to  the  other." 

In  Walger  v.  Jersey  City  R.  Co.,  71  K.  J. 
Law,  356,  59  Atl.  14,  the  plaintiff  was  a  pas- 
senger on  one  of  the  defendant's  cars.  He 
alighted  from  the  car  for  the  purpose  of 
transferring  to  another,  and  a  transfer  tick- 
et was  given  him.  The  place  at  which  he 
alighted  was  a  regular  transfer  point,  but  he 
had  not  yet  had  the  opportunity  to  reach  a 
place  of  safety  after  alighting  before  he  was 
struck  by  the  car  which  he  had  just  left  as  it 
was  going  aroimd  what  is  described  as  "the 
loop."  The  rear  end  of  this  car  struck  him 
and  knocked  him  down,  and  for  this  injury 
he  brought  his  action.  The  accident  is  said 
to  have  been  immediately  after  he  got  off  the 
car  and  before  he  had  taken  a  single  step 
away  from  it  Under  such  circumstances  he 
was  held  to  be  still  a  passenger.  This  hold- 
ing accords  with  the  decisions  of  this  court 
and  need  not  be  further  considered.  Vir- 
ginia Trust  Co.  V.  Raymond,  120  Va.  674,  91 
S.  E.  613;  Houston  v.  Lynchburg  Traction 
Co.,  119  Va.  136,  89  S.  E.  114 ;  Ellis  v.  Vir- 
ginia .Ry.  ft  Power  Co.  (Va.)  110  S.  E.  382. 

In   Whilt   ▼•   Public   Servioe  Corporation 


a90O  76  N.  J.  Law,  729,  72  Aa  420,  74  Atl, 
568,  a  passenger  obtained  a  transfer  at  a 
point  where  it  was  necessary  for  him  to  walk 
a  city  block  before  reaching  the  second  car. 
In  alighting  from  the  first  car  he  undertook 
to  walk  around  the  rear  of  the  car,  and  in 
doing  80  fell  into  the  fender  on  the  rear  of 
the  car,  which  was  down,  though  there  was 
evidence  from  whidi  the  jury  might  properly 
infer  that  the  usual  practice  of  the  company 
was  to  have  the  rear  fenders  fastened  up 
against  the  end  of  the  car.  In  the  coyrse  of 
the  opinion  it  was  said: 

"It  is  the  rule  in  this  state  that  in  the  ordi- 
nary case  of  a  transfer  from  one  car  to  another 
the  traveler  continues  to  be  a  passenger  during 
the  i^ansfer.  Walger  v.  Jersey  City,  letc.,  R. 
Co..  71  N.  J.  Law,  356,  59  Aa  14.  •  •  • 
Whether  the  relation  of  passenger  and  carrier 
was  suspended  during  any  part  of  the  time 
plaintiff  was  passing  along  Seventh  street  it  is 
not  necessary  to  decide,  for  the  accident  hap- 
pened before  plaintiff  had  readied  the  sidewalk, 
or  passed  from  that  part  of  the  street  where 
the  defendant  was  operating  its  cars,  and  the 
injury  was  caused  by  contact  with  the  very 
car  he  had  left,  and  immediately  thereafter. 
The  defendant  knew  that  it  was  necessary  that 
the  plaintiff  cross  the  street  in  order  to  reach 
.the  second  car  by  the  usual  and  most  direct 
route,  and  was  bound  to  exercise  toward  him 
the  care  due  to  a  passenger,  at  least  until  he 
reached  a  point  sufficiently  distant  to  avoid 
any  danger  resulting  from  negligent  manage- 
ment or  condition  of  defendant's  appliances. 
We  are  therefore  of  opinion  that  when  this 
accident  happened  plaintiff  was  still  defendant's 
passenger,  and  entitled  to  have  it  exercise  rea- 
sonable care,  skill,  and  foresight  in  carrying 
him  to  his  destination,  and,  if  it  failed  to  do  so, 
it  was  negh'gent" 

It  will  be  observed  on  reading  this  case 
that,  while  it  is  stated  that  in  the  ordinary 
case  of  a  transfer  from  one  car  to  another 
the  traveler  continues  to  be  a  passenger  dur- 
ing the  transfer,  yet  it  plainly  appears  that 
the  decision  was  rested  upon  the  ground  that 
the  defendant  had  not  had  an  opportunity 
after  leaving  the  car  upon  which  he  was 
first  traveling  to  reach  a  place  of  safety  be- 
fore being  injured. 

In  Colorado  Springs,  etc.,  R.  Co.  v.  Petit 
(1906)  37  Colo.  326,  86  Pac.  121,  plaintiff  was 
a  passenger  for  hire  on  an  electric  road.  A 
section  of  250  feet  of  track  was  out  of  re- 
pair and  not  in  use,  and  passengers  had  to 
walk  over  this  distance  to  other  cars.  It 
was  dark  and  the  way  dimly  lighted.  About 
2  a.  m.,  when  plaintiff  was  walking  aloni; 
the  side  of  the  track  to  make  the  connection, 
he  stepped  into  an  open  hole  made  for  « 
trolley  pole  and  sustained  the  injury  com- 
plained of.  There  was  evidence  suflacient  to 
sustain  the  finding  that  the  hole  was  dag  by 
the  defendant  The  hole  was  dug  the  day 
before,  and  the  defendant  knew  that  the  way 
would  be  traveled  by  its  passengers  in  tb» 
darkness  of  the  following  night    H^dfr 
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'It  was  guilty  of  negligence  in  not  using  rea- 
sonable care  to  see  that  the  way  was  reason- 
ably safe  before  the  night  came  on.  *  *  * 
Further,  the  relation  of  carrier  and  passenger 
existed  between  plaintiff  and  defendant  when 
he  was  passing  from  one  car  to  the  other,  and 
it  was  the  duty  of  defendant  to  use  reasonable 
care  to  haTe  the  way  oyer  which  the  plaintiff 
was  to  pass  in  a  reasonably  safe  condition. 
Chicago,  etc.,  R.  Co.  v.  Winters,  176  111.  293, 
51  N.  B.  901;  St  Louis,  etc.,  R.  Co.  ▼.  Griffith, 
12  Tex.  Civ.  App.  631,  35  S.  W.  741;  Balto. 
&  O.  R.  Co.  V.  State,  60  Md.  449,  463." 

It  seems  manifest  from  the  degree  of  care 
it  is  said  the  carrier  owed  and  from  the  cas- 
es dted  that  the  court  did  not  use  the  word 
''passenger"  In  a  tedmlcal  sense,  but  that  it 
meant  to  hold  the  carrier  bound  for  only 
ordinary  care. 

We  have  reviewed  the  foregoing  cases  at 
this  point  not  only  because  they  are  relied  on 
by  the  defendant  in  error,  but  because  they 
are  the  only  eases  cited  by  the  Supreme 
Court  of  Illinois  in  Feldman  v.  Chicago  Rys. 
Co.  (1919)  289  IlL  25,  124  N.  B.  .334,  6  A.  L. 
R.  1291,  to  support  the  statement  that  the 
weight  of  authority  holds  that  a  passenger 
on  a  continuous  journey  maintains  his  char- 
acter as  passenger  while  making  the  trans- 
fer from  one  car  to  another.  The  court  also 
relies  upon  its  own  prior  decisions  to  sustain 
the  same  view.  This  reliance  is  best  an- 
swered by  the  following  extract  from  the  dis- 
senting opinion  of  Chief  Justice  Dunn  and 
Cartwright,  Judge,  which  saves  a  review  of 
these  cases  by  this  court: 


''We  do  not  agree  with  the  condusion  that 
the  plaintiff,  as  a  matter  of  law,  was  a  pas- 
senger while  walking  on  the  public  street.    The 
rule  of  law  as  to  what  will  constitute  the  re- 
lation of  passenger  and  carrier  has  been  firm- 
ly   established    by    text-books    and    decisions, 
which  were  carefully  reviewed  and  considered 
in    the   case    of    Chicago    &   Eastern   Illinois 
Railroad  Co.  v.  Jennings,  190  111.  478,  60  N.  B. 
818,  54  L.  R.  A.  827.    Upon  audi  review  and 
consideration  it  was  said  to  be  uniformly  held 
that  the  condition  must  be  such  that  the  pas- 
senger is  under  the  care  of  the  carrier  and 
must  be  at  some  place  under  the  control  of 
the  carrier  provided  for  passengers,  so  that 
it  may  exercise  the  high  degree  of  care  exacted 
from  it    The  plaintiff,  having  safely  alighted 
from  the  defendant's  car,  started  to  the  place 
ip^here  he  expected  to  take  another  car,  and 
-while  walking  on  the  street  was  not   under 
the  care  of  the  defendant  nor  on  any  place 
provided  for  passengers  or  using  any  of  the 
facilitieB   furnished   for    passengers,    but   Wjos 
exercising  his  right  as  one  of  the  general  public 
by  crossing  the  street,  as  he  lawfully  might. 
In    the    Jennings    Case    the    doctrine    of    the 
Masachusetts  court,  which  is  now  abandoned, 
-was  indorsed   and  adopted.     This   court   has 
never  decided  that  the  relation  of  carrier  and 
passenger  existed  under  the  facts  of  this  case. 
In  Chicago  &  Alton  Railroad  Co.  v.  Winters, 
175  111.  293,  51  N.  B.  901,  the  plaintiff  was 
a.ccompanying  his  carload  of  sheep  to  Chicago, 
suid  M  Bloomington  the  car  was  placed  in  an- 1  then  cairried  by  certiorari  to  the  Supreme 


other  train  being  made  up  for  Chicago.  The 
plaintiff  was  walking  on  the  east  side  of  the 
freight  train  toward  the  switchyards  on  the 
grounds  of  the  railroad  company,  intending  to 
continue  his  journey  in  the  caboose  of  the  new 
train.  There  is  no  resemblance  between  this 
case  and  that  of  North  Chicago  Street  Railroad 
Co.  V.  Kaspers,  186  lU.  246,  57  N.  B.  849,  ex- 
cept that  the  plaintiff  had  a  transfer  ticket. 
That  ticket  entitled  him  to  ride  on  the  cable  car 
line  to  his  destination,  and  he  had  got  on  the 
step  at  the  front  end  of  the  car  and  was  step- 
ping up  on  the  front  platform  when  the  speed 
*  *  *  was  increased,  and  he  fell  off  and 
suffered  the  injury  for  which  he  sued.  In  Chi- 
cago City  Railway  Co.  v.  Carroll,  206  lU.  318, 
68  N.  E.  1067,  a  trolley  pole  on  the  Wentworth 
avenue  car  from  which  the  plaintiff  had  alighted 
or  was  alighting  fell  from  that  car  and  struck 
him  on  the  head.  He  had  not  got  away  in  safe- 
ty from  the  car,  as  the  plaintiff  had  in  this 
case,  in  which  the  plaintiff  was  not  within  the 
care  and  control  of  the  defendant  or  on  a  place 
provided  for  passengers,  and  therefore  was  not 
a  passenger.  Illinois  Central  Railroad  Co.  v. 
O'Keefe,  168  HI.  115,  48  N.  B.  294,  39  L.  R. 
A  148,  61  Am.  St.  Rep.  68." 

So  far  as  the  majority  opinion  In  the  Feld- 
man Case  is  rested  upon  authority,  it  ap- 
pears to  have  rather  frail  support  The  case, 
however,  ]&  so  confidently  relied  on  by  coun- 
sel for  the  defendant  in  error,  that  some  fur- 
ther notice  of  it  seems  proper.  Feldman  and 
another,  Burke,  were  passengers  on  a  street 
car  in  the  city  of  Chicago,  from  which  they 
alighted  at  Cicero  avenue  and  Twelfth  street. 
That  was  the  end  of  Burke's  journey,  but 
Feldman  held  a  transfer  which  he  intended 
to  use  on  another  car  and  thereby  continue 
his  journey.  They  had  safely  alighted  from 
the  car  to  the  ground,  and  had  just  cleared 
the  car  when  It  moved  forward,  but  the 
front  wheels  split  the  switch  and  caused  the 
rear  end  of  the  car  to  sweep  to  one  side  and 
strike  both  of  them  and  Injure  them.  They 
had  reached  a  point  five  or  six  feet  from  the 
side  of  the  car  from  which  they  had  just 
alighted  when  they  were  struck.  Feldman 
claimed  to  be  a  passenger  at  the  time  he  was 
injured,  and  that  his  injuries  were  caused 
by  the  negligence  of  the  carrier.  The  case 
was  tried  on  this  theory,  resulting  in  a  ver- 
dict for  the  plaintifl^.  On  appeal  to  the  Ap- 
pellate Court  of  Illinois  (212  111.  App.  484) 
that  court  reversed  the  case,  holding  that  the 
plaintiff  was  not  a  passenger  while  trans- 
ferring along  the  public  street,  over  whlclx 
the  defendant  had  no  control  The  court  de- 
livered an  elaborate  opinion.  That  court, 
after  a  careful  examination  of  the  authori- 
ties, adopted  the  view  of  the  Massachusetts  ' 
court  in  Nlles  v.  Boston  Electric  Ry.  Co., 
225  Mass.  570,  114  N.  B.  730,  hereinafter 
more  particularly  mentioned,  and  also  ap- 
proved the  Tennessee  case  of  Chattanooga 
Electric  Ry.  Co.  v.  Boddy,  105  Tenn.  666,  58 
S.  W.  646,  51  L.  R.  A.  885,  and  reversed  the 
judgment  of  the  trial  court    The  case  wajs 
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Court,  which  reyersed  the  Judgment  of  the 
Appellate  Court  In  the  opinion  of  Judge 
Holdom  of  the  Appellate  Court  It  was  said, 
among  other  things,  that— 

'^o  constitute  a  person  a  passenger  It  Is  nec- 
essary that  such  person  should  he  under  the 
control  of  the  carrier  in  order  to  he  entitled 
to  its  care.  Such  passenger  must  be  at  some 
place  provided  for  passengers  under  the  con- 
trol of  the  carrier,  so  that  it  may  exercise  the 
high  degree  of  care  exacted  from  it  under  the 
law.    •    •    • 

"The  f Act  that  plaintiif  had  a  transfer  and 
Intended  to  pursue  his  journey  on  another 
car  did  not  make  him  a  passenger  after  he 
had  safely  alighted  from  and  cleared  the  car 
on  which  he  had  been  riding.  Such  relation- 
ship did  not  continue  during  the  time  he  was 
walking  upon  the  public  highway  to  the  car 
for  which  he  had  a  transfer.  While  the  plain- 
tiff was  walking  upon  the  public  highway  from 
the  car  from  which  he  alighted  to  the  car 
upon  which  he  intended  to  continue  his  journey 
he  was  not  a  passenger,  notwithstanding  the 
fact  that,  if  he  had  reached  the  car  for  which 
he  had  a  transfer  and  had  boarded  it,  the 
•relation  of  passenger  and  carrier  would  then 
hare  been  restored.** 

This  holding  accords  with  the  Massachu- 
setts doctrine  In  such  cases,  but  probably 
goes  further  than  was  necessary.  Under  the 
decisions  In  this  and  other  states  the  case 
might  hare  been  safely  rested  by  the  Su- 
preme Court  on  the  ground  that  Feldman  and 
his  companion  had  not  had  an  opportunity  of 
reaching  a  place  of  safety  after  alighting 
from  the  car,  and  under  such  circumstances 
that  the  company  should  be  held  liable,  but 
the  majority  opinion  in  the  Supreme  Court 
did  not  take  this  view  of  the  case,  but  held 
generally  that  the  plaintiff  was  a  passenger 
while  transferring  from  one  car  to  the  other. 
It  does  not  appear  from  the  report  of  the 
case  whether  any  suit  was  instituted  by 
Burke  or  not,  but,  upon  the  theory  of  the 
Supreme  Court  that  Feldman*s  right  of  re- 
covery was  based  upon  the  fact  that  he  held 
a  transfer  to  another  car,  Burke  would  not 
be  entitled  to  recover,  although  the  only  dif- 
ference between  his  case  and  that  of  Feld- 
man*s  was  that  Feldman  held  a  transfer  and 
he  did  not  Under  the  doctrine  in  this  state 
and  other  states  holding  the  same  doctrine, 
each  would  have  been  entitled  to  recover,  but 
the  recovery  would  have  been  based  upon  the 
ground  that  they  continued  to  be  passengers 
until  a  reasonable  opportunity  had  been  af- 
forded them  to  reach  a  place  of  safety.  The 
grounds  upon  which  the  Supreme  Court  rest- 
ed its  conclusion  and  the  fact  that  there 
were  two  dissenting  Judges  in  that  court,  and 
that  the  majority  holding  was  opposed  by  the 
decision  of  the  Appellate  Court,  detracted 
greatly  from  the  weight  to  be  given  to  the 
case. 

In  Pins  v.  Conn.  Co.  (1917)  92  Conn.  810, 
102  AtL  595,  the  plaintiff  was  under  the  im- 
mediate control  and  direction  of  the  conduc- 


tor of  the  car  at  the  time  she  was  injured* 
There  was  a  break  In  the  line,  and  It  was 
necessary  for  passengers  to  get  out  of  the 
car  and  walk  past  this  break  in  order  to 
reach  another  car  and  continue  their  Jour- 
ney. When  the  car  on  which  Mrs.  Pins  was 
a  passenger  reached  the  break  the  conductor 
got  off  the  car,  saying,  'This  way,  please," 
and  led  the  way  along  the  path  whidi  the 
passengers  were  to  tirav^  in  order  to  reach 
the  car  they  were  to  take.  In  making  this 
Journey  under  the  direction  of  the  conductor 
she  fell  and  sustained  the  injury  complained 
of.  It  was  said  In  the  course  of  the  opinion 
that— 

"The  place  at  which  she  alighted  was  not  the 
terminus  of  her  trip.  She  did  not  alight  be- 
cause she  had  reached  her  destination,  but  in 
order  that  she  might  reach  it  She  alighted 
when  she  did  because  she  could  not  proceed 
further  as  the  defendant's  passenger  without 
doing  so,  and  because  she  was  directed  by  the 
defendant's  agent  to  do  so  in  order  that  it 
might  be  enabled  to  carry  out  its  contract  with 
her  to  transport  her  to  New  Haven.  She 
traveled  a  path  under  the  direction  of  the  con- 
ductor and  followed  his  leadership  and  guid- 
ance. When  she  fell,  she  was  doing  just  what 
she  had  been  told  to  do  to  accomplish  her  trip, 
and  was  just  where  she  had  been  invited  and 
directed  to  be  as  incidental  to  her  transporta- 
tion.'' 

It  is  plain  from  the  foregoing  statement 
that  Mrs.  Pins  was  acting  under  the  imme- 
diate control  and  direction  of  the  agent  of 
the  street  car  company,  which  was  not  the 
fact  in  the  instant  case. 

Killmyer  v.  Wheeling  Traction  Co.»  72  W. 
Ya.  14a  77  S.  B.  908,  48  L.  B.  A.  (N.  8.)  683, 
Ann.  Cas.  1915C,  1220,  is  in  some  respects 
similar  to  the  Connecticut  oase  Just  review- 
ed, In  that  it  appears  that  the  passenger  was 
acting  under  the  direction  of  the  servant  of 
the  defendant  company.  It  la,  said  by  Judge 
Lynch  in  the  course  of  his  opinion: 

^WhUe  there  is  conflict  in  the  evidence  in 
some  respects,  later  noticed,  it  sufficiently  ap- 
pears that  plaintiff,  about  midnight  on  the  day 
of  the  injury,  was  a  passenger  on  defendant's 
traction  lines,  and  as  such  entitled  to  trans- 
portation from  Moundsville  to  Wheeling,  he 
having  paid  the  necessary  fare  for  the  trip. 
On  the  arrival  of  the  car  at  Bogg's  Run,  an 
intermediate  point,  those  in  charge  thereof, 
finding  the  track  submerged  by  reason  of  a 
freshet,  directed  plaintiff  and  other  passengers 
to  alight  and  to  proceed  on  foot  by  a  way 
designated  by  the  employees  to  another  of  de- 
fendant's cars  then,  or  soon  to  arrive,  at  a 
point  on  its  lines  beyond  the  obstruction,  which 
would  carry  them  to  their  destination' without 
further  charge.  Finding  the  way  so  designated 
also  obstructed,  they  returned  to  the  first  car, 
when,  as  the  plaintiff  seeks  to  prove  and  the 
defendant  to  deny,  the  employees  directed  them 
to  follow  another  course  likewise  designated  in 
order  to  reach  the  second  car,  and  that  in  fol- 
lowing the  same  that  plaintiff  fell  from  a  high 
wall  and  received  the  injury  for  which  be  seeks 
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rccoTery.  There  Ib  no  denial  that  the  employ- 
eee  directed  the  court  first  designated  and  aban- 
doned." 

The  court  further  said : 

"The  evidence  relating  to  direcHonB  by  de- 
fendant, while  not  convincing  beyond  donbt,  is 
neTcrtheless  sufficiently  dear  to  sustain  the 
jury's  finding  fa,  that  respect.** 

It  would  seem  from  these  quotations  that 
this  branch  of  the  case  is  rested  upon  the 
fact  that  the  plaintiff  was  acting  under  the 
immediate  direction  and  control  of  the  serv- 
ants and  employees  of  the  street  car  com- 
pany. The  other  ground  upon  which  the  de- 
cision was  rested  is  founded  upon  a  state  of 
facts  so  essentially  different  from  the  instant 
case  that  it  does  not  seem  to  require  notice. 

In  Wilson  v.  Detroit  United  Railways,  167 
Mich.  107,  132  N.  W.  768,  while  containing 
general  statements  to  the  effect  that  a  per- 
son is  a  passenger  whUe  transferring  along 
a  public  street,  the  question  of  whether  or 
not  the  plaintiff  was  a  passenger  of  the  com- 
pany which  injured  him  was  not  involved. 
In  that  case  a  blind  man  with  a  transfer 
was  told  by  the  conductor  of  the  car  from 
which  he  had  alighted  that  the  street  was 
dear  to  the  end  of  the  line,  and,  acting  upon 
thia  advice,  he  started  across  the  street,  but 
was  struck  by  a  car  of  a  connecting  line,  and 
recovery  was  denied  on  the  ground  of  his 
contributory  negligence. 

In  Clark  v.. Traction  CJo.,  1S8  N.  0.  77,  50 
8.  B.  518,  107  Am.  St  Rep.  626,  the  plaintiff 
had  a  transfer  from  one  car  to  another.  He 
bad  one  hand  on  the  rail  at  the  rear  of  the 
car  he  was  to  enter,  and  one  foot  on  the  rear 
step  of  the  car,  and  be  was  injured  by  being 
thrown  from  the  car  by  a  sudden  start  with- 
out warning.  This  state  of  facts  is  clearly 
within  the  holdings  of  this  court  in  Va. 
Trust  Co.  v.  Raymond,  120  Va.  674,  91  S.  B. 
613,  and  in  Virginia,  etc.,  Co.  v.  Arnold,  121 
Va.  204,  02  S.  E.  925,  the  latter  holding  that 
a  X)erson  standing  at  a  proper  place  to  board 
an  approaching  car  and  intending  to  board 
and  pay  hia  fare  is  entitled  to  the  rights  of 
tlie  passenger  even  before  boarding  or  at- 
tempting to  board  the  car. 

In  Loggina  v.  Southern  Public  Utility  Co., 
181  N.  a  221, 106  S.  SX  823,  a  young  boy  hold- 
ing a  transfer  alii^ted  from  the  car  at  a  reg- 
ular transfer  point  As  soon  as  he  alighted 
be  discovered  he  had  left  a  basket  in  the  car 
and  went  back  to  get  it  When  he  alighted 
from  the  car  the  second  time  and  had  taken 
only  (me  step  he  was  hit  by  a  passing  auto- 
mobile. The  company  was  held  liable  on  the 
I^Tound  that  it  was  the  duty  of  the  carrier  to 
^scharge  the  passenger  in  proper  manner  and 
at  a  iiMToper  time  and  place  reasonably  safe 
tar  the  purpose.  Two  Judges  dissented. 
"While  the  majority  opinion  contains  expres- 
sions in  accord  with  the  views  of  the  defend- 
ant in  error  in  this  case,  it  is  distinctly  held 


facts  should  be  considered  in  law  a  passenger 
whUe  transferring  from  one  street  car  to  an- 
other although  holding  a  transfer  ticket, 
must  be  determined  ultimately  by  the  facts 
and  circumstances  attending  the  transfer  in 
each  particular  case.  In  other  words,  in  that 
particular  case  it  was  a  question  for  the  jury 
whether  under  all  the  circumstances  the 
carrier  had  discharged  the  plaintiff  in  the 
proper  manner  and  in  a  reasonably  safe 
place.  The  question  involved  would  really 
seem  to  be  whether  the  plaintiff  had  been  af- 
forded a  reasonable  opportunity  for  reach- 
ing a  safe  place  after  alighting  from  the  car. 

It  will  be  observed  that  practically  all  of 
the  foregoing  cases  belong  to  one  or  the  oth- 
er of  two  classes:  Where  the  passenger  is 
boarding  or  about  to  aboard  the  car,  or  is 
alighting  or  has  just  alighted  from  the  car, 
and  has  not  had  the  opportunity  of  reaching 
a  place  of  safety,  and  in  either  case  is  in- 
jured either  by  the  car  from  which  he  has 
alighted  or  the  one  he  is  about  to  board. 
The  other  class  is  where  the  passenger  is 
withhi  the  physical  control  of  the  carrier, 
or  the  latter  has  undertaken  directly  or  in- 
directly to  direct  the  movements  of  the  pas- 
senger. There  is  still  a  third  class  of  cas- 
es which  we  have  not  noticed:  Injuries  to 
passengers  at  the  stations  or  on  the  plat- 
forms of  commercial  steam  railroads.  Such 
are  Bait  &  O.  R.  Go.  v.  Hauer,  60  Md.  449, 
and  Parsons  v.  New  York,  etc.,  R.  Co.,  113 
N.  Y.  855,  21  N.  E.  145,  8  L.  R.  A.  683,  10 
Am.  St.  Rep.  450.  Such  railroads  own  and 
have  complete  control  over  not  only  their 
roadbeds*  but  their  station  platforms,  yards, 
and  sidings,  and  for  these  reasons  stand  on 
a  different  footing  in  many  respects  from 
other  railways  in  their  relation  to  passen- 
gers. 

[5]  There  seems  to  be  good  reason  and  al- 
so authority  for  holding  that  the  relation  of 
passenger  is  not  sustained  while  a  passenger 
with  a  transfer  Is  outside  of  the  direction 
and  control  of  the  carrier  and  walking  along 
the  public  highway.  The  reason  for  the 
high  degree  of  care  required  of  carriers  of 
persons  is  the  tender  regard  the  law  has 
for  human  life  and  limbs,  and  the  fact  that 
the  carrier  has  the  selection,  control,  man- 
agement and  operation  of  the  whole  instru- 
mentalities of  carriage,  and  a  limited  con- 
trol over  and  direction  of  the  conduct  of  the 
passenger.  It  may  make  and  enforce  rea- 
sonable rules  for  the  protection  of  passen- 
gers, but,  if  the  passenger  may  place  him- 
self outside  of  the  pale  of  influence  of  the 
carrier,  beyond  its  control  and  direction,  and 
still  retain  his  character  as  passenger,  such 
rules  would  be  wholly  inoperative  and  use- 
less, and  the  carrier  would  be  without  means 
to  protect  the  passenger  from  injury,  or  it- 
self from  liability.  A  transfer  ticket  im- 
poses no  liability  on  the  carrier  to  make  the 


tliat  whether  a  person  under  a  given  set  of  |  transfer.    The  passenger  himself  makes  the 
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tranafer,  and  generally  without  direction  or 
suggestion  £rom  the  xnrrler.  The  transfer 
ticket  is  simply  an  undertaking  on  the  part 
of  the  carrier  to  continue  the  carriage  fur- 
ther without  additional  charge  if  the  pas- 
senger, in  accordance  with  Its  terms,  again 
presents  himself  at  the  proper  place  for  car- 
riage. It  generally  designates  the  point  at 
which  the  journey  is  to  be  renewed,  but  con- 
tains no  contract,  express  or  implied,  for 
safety  in  making  the  transfer.  In  the  in- 
terim between  leaving  the  car  and  offering 
himself  as  a  passenger  on  another,  the  pas- 
senger is  not  under  the  care  or  custody  of 
the  carrier,  nor  subject  to  his  direction  or 
control,  and  may  be  far  from  the  carrier's 
powers  of  observation.  It  would  seem  un^ 
reasonable,  therefore,  to  hold  the  carrier  lia- 
ble to  one  as  a  passenger  during  such  inter- 
val. 

In  Niles  V.  Boston  Electric  By.  Co.,  225 
Mass.  570,  114  N.  E.  730,  it  appears  that 
the  plaintiff  held  a  transfer  from  a  Water- 
town  car  to  a  Newton  car,  and  that  when 
the  car  on  which  she  was  riding  arrived  at 
the  place  of  transfer  a  number  of  passengers 
from  the  Watertown  car  went  forward  to 
take  the  Newton  which  was  waiting.  The 
Newton  car  was  waiting  about  three  car 
lengths  further  on  a  direct  line.  When  the 
Watertown  car  stopped  the  conductor  said, 
"All  change  here;  all  change;  all  change 
for  Newton."  The  passengers  then  alighted, 
the  plaintiff  being  th^  last  one  on  the  car, 
and  leaving  at  the  rear  end.  While  she 
was  walking  along  the  street  In  the  direction 
of  the  Newton  car,  but  after  she  had  been 
afforded  a  reasonable  opportimity  to  reach 
a  place  of  safety,  the  Watertown  car  from 
which  she  had  alighted  started,  and,  as  it 
rounded  the  comer  to  enter  the  barn,  struck 
her.  The  trial  court  left  it  to  the  jury  to  de- 
termine whether  or  not  the  plaintiff  was  a 
passenger,  to  which  the  defendant  excepted. 
There  was  a  verdict  for  the  plaintifT,  to 
which  exceptions  were  alleged,  which  ex- 
ceptions were  sustained  by  the  Supreme  Ju- 
dicial Court    It  is  said  in  the  opinion: 


««i 


'In  her  declaration  the  plaintiff  alleged  that 
while  transferring  from  the  Watertown  to  the 
Newton  car  she  was  a  passenger.  The  presid- 
iiig  judge  left  it  to  the  jury  to  decide  whether, 
on  the  fact  shown,  she  was  such,  and  the  de- 
fendant's exceptions  to  this  part  of  the  judge's 
charge  presents  the  only  question  for  decision. 

"The  plaintiff,  when  injured,  was  not  on  the 
defendant's  premises,  nor  at  a  station  or  plat- 
form in  use  for  the  purpose  of  transferring 
passengers  and  within  the  control  of  the  car- 
rier; neither  was  she  under  its  direction  and 
within  its  care.  She  was  upon  a  public  high- 
way where  she  was  exposed  to  dangers  not 
caused  by  the  defendant.  In  passing  from  one 
car  to  the  other  she  could  go  on  either  side  of 
the  car,  she  could  choose  her  own  way,  and 
her  movements  were  entirely  under  her  own 
guidance.  While  so  walking  on  a  public  high- 
way and  in  transferring  from  one  car  to  the 


other,  as  matter  of  law,  she  was  not  a  pas- 
senger. 

''There  may  be  cases  where  there  is  evidence 
to  show  that  the  carrier  assumes  to  direct  the 
movements  of  persons  while  upon  the  highway, 
or  where  such  a  duty  rests  upon  it,  and  where 
the  acts  justify  the  finding  that,  although  upon 
the  highway,  they  are  in  the  care  o£  the  cariieif 
and  the  relation  of  passenger  and  carrier  ex- 
ists. But  there  are  no  such  facts  in  the  case 
at  bar. 

"In  Wakeley  t.  Boston  Elevated  Bailway, 
217  Mass.  488,  the  passenger  was  injured  while 
in  the  act  of  alighting  from  a  car,  by  stepping 
into  a  depression.  In  Powers  v.  Old  Colony 
Street  Bailway,  201  Mass.  66,  the  running  of 
the  defendant's  cars  was  interrupted  by  the 
abolition  of  a  grade  crossing,  and  it  was  nec- 
essary for  the  passengers  to  leave  the  cars 
and  go  around  the  obstraction  on  foot,  to  take 
other  cars  in  order  to  continue  their  travel. 
The  defendant  prepared  a  way  over  adjoining 
land  for  its  patrons  to  pass.  It  pointed  out 
this  way  to  them,  invited  them  to  use  it,  and 
by  so  doing  assumed  an  obligation  to  provide 
reasonably  for  their  safety;  it  was  held  that 
the  question  of  the  defendant's  care  was  for 
the  jury.  In  the  case  of  Gurley  v.  Springfield 
Street  Bailway,  206  Mass.  534,  the  plaintiff 
was  upon  the  defendant's  premises  when  in- 
jured. In  Tompkins  v.  Boston  Elevated  Bail- 
way,  201  Mass.  114,  the  plaintiff  stepped  from 
the  front  vestibule  of  a  crowded  surface  car  to 
permit  other  passengers  to  alight,  and  was  in- 
jured by  the  car  starting  when  he  had  one 
foot  on  the  step  'and  was  putting  up  the  other 
foot'  It  was  there  held  that  ]ie  was  a  pas- 
senger. 

"All  these  cases  are  to  be  distinguished  from 
the  one  before  us.  In  none  of  them  was  the 
injured  person  a  traveler  on  a  public  street. 
In  the  case  at  bar  there  was  no  assumption  of 
the  duty  of  directing  the  movements  of  pas- 
sengers, nor  was  there  any  holding  itself  out  as 
a  carrier  of  passengers  in  protecting  the  safety 
of  those  who  were  traveling  from  one  car  to 
the  other. 

"If  the  defendant  was  guilty  of  negligence,  it 
was,  of  course,  liable  to  the  plaintiff;  but  it 
cannot  be  held  to  that  high  degree  of  care  re- 
quired of  a  carrier  toward  its  passengers." 

In  Flnseth  v.  City  ft  S.  IL  Co.,  32  Or.  1, 
51  Pac.  84,  89  L.  B.  A.  517,  a  woman  was 
transferring  from  one  car  to  another,  on  a 
regular  transfer  ticket,  and  was  injured 
while  using  a  temporary  passageway  erect- 
ed by  the  company  for  the  use  of  Its  passen- 
gers over  some  water  in  the  street.  It  was 
held  that,  in  making  the  transfer,  there  was 
an  interruption  of  the  relation  of  carrier  and 
passenger  from  the  moment  of  leaving  one 
until  the  other  was  reached,  and  that  the 
duty  owing  by  the  carrier  as  to  the  passage- 
way was  ordinary  care. 

Chicago,  etc.,  v.  Jennings,  190  111.  478,  60 
N.  E.  818,  54  L.  B.  A.  827,  was  the  case  of  a 
commercial  steam  railroad,  which  is  re- 
quired to  provide  safe  stations  and  platforms 
for  its  passengers,  and  the  question  was 
whether  the  plaintiff  had  become  a  passenger. 
He  had  a  commutation  ticket  in  his  pocket 
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It  was  beld  that  a  person  with  a  commnta- 
tion  ticket,  crossing  the  track  of  a  railroad 
along  a  street  to  take  a  train,  but  who  has 
not  yet  reached  the  station  or  platform  pro> 
Tided  for  boarding  trains,  Is  not  a  passenger. 

In  completing  this  review  of  the  cases  re- 
lied on  by  counsel  on  the  one  side  or  the 
other,  we  wish  to  acknowledge  oar  indebted- 
ness to  counsel  for  their  excellent  briefs  and 
critical  examination  of  the  cases  which  have 
greatly  lightened  our  labors  and  whc^h  we 
have  practically  followed. 

Massachusetts  and  the  courts  of  a  number 
of  other  states  hold  that  the  relation  of  car- 
rier and  passenger  terminates  as  soon  as  the 
passenger  alights  in  a  public  street  and  gets 
a  firm  foothold  there.  Creamer  v.  West  End 
Street  Ry.  Co.,  156  Mass.  320,  31  N.  B.  391, 
16  L.  R.  A.  490,  82  Am.  St.  Rep.  456;  Fin- 
seth  V.  Street,  etc.,  Ry.  Co.,  32  Or.  1,  51  Pac. 
84,  39  K  R.  A.  517;  Chattanooga,  etc.,  R. 
Co.  V.  Boddy,  105  Tenn.  666,  58  S.  W.  646, 
61  L.  R.  A.  885;  Welsh  v.  Spokane,  etc., 
R.  Co.,  91  Wash.  260,  157  Pac.  680,  L.  R.  A. 
19I16F,  484;  Chesley  v.  Waterloo,  etc.,  R. 
Co.,  188  Iowa,  1004,  176  N.  W.  961,  12  A.  L. 
R.  1366.  But  that  question  is  not  involved 
in  the  instant  case,  as  it  sufficiently  appears 
that  the  plaintiff  had  reached  a  place  of 
safety  after  alighting  from  the  car  upon 
which  she  took  passage.  Nor  is  such  hold- 
ing at  all  essential  to  the  view  taken  in  the 
Niles  Case.  In  the  Niles  Case,  as  in  Ellis  ▼. 
Virginia  Ry.,  etc., .  Co.,  supra,  the  plaintiff 
bad  been  afforded  reasonable  opportunity  to 
reach  a  place  of  safety,  but  had  not  availed 
herself  of  that  opportunity.  In  the  instant 
case  the  plaintiff  had  reached  a  place  of 
safely  on  the  sidewalk,  and  then  continued 
of  her  own  volition  to  approach  the  place  of 
re-embarkation  in  any  way  she  saw  fit.  She 
was  not  in  any  wise  under  the  direction  or 
control  of  the  street  car  company.  Nor  was 
any  invitation,  directly  or  indirectly,  ex- 
tended to  her  as  to  what  route  she  should 
take.  In  making  the  transfer  she  was  ex- 
ercising her  own  Judgment,  and  was  not  at 
that  time  a  passenger  of  the  street  railway 
company.  She  was  simply  a  pedestrian  in 
the  street  to  whom  the  street  car  company 
owed  the  same  duty  thAt  it  owed  to  other 
pedestrians  crossing  its  tracks,  but  no 
greater. 

Certain  ordinances  of  the  city  of  Richmond 
relating  to  the  operation  of  street  cars  were 
introduced  in  evidence  over  the  objection  of 
the  defendant;  and  an  instruction  based 
tliereon  was  given  by  the  court,  which  was 
duly  excepted  to  by  the  defendant.  It  is 
unnecessary  to  pass  on  the  admissibility  of 
these  ordinances,  as  the  trial  court  express- 
ly limited  their  application  to  a  case  where 
the  Jury  believed  from  the  evidence  that  the 
plaintiff  was  a  passenger,  and  this  limita- 
tion cannot  occur  on  another  trial. 
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The  verdict  of  the  Jury  determined  the 
fact  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  the  damage 
sustained  by  her  amounted  to  $7,500. 

[6]  This  disposes  of  all  the  questions  nec- 
essary to  be  decided  in  this  cause,  except 
the  question  of  whether  or  not  the  defendant 
exercised  ordinary  care  for  the  protection  of 
the  plaintiff  as  a  pedestrian  in  the  street, 
upon  which  the  evidence  was  conflicting. 
The  verdict  of  the  Jury  will  therefore  be  set 
aside,  and  the  Judgment  of  the  trial  court 
thereon  reversed,  and,  in  pursuance  of  sec- 
tion 6365  of  the  Code,  the  case  will  be  re- 
manded to  the  trial  court,  with  direction  to 
impanel  a  Jury  to  determine  the  foUowini^ 
question:  Assuming  that  the  plaintiff  was  a 
];)edestrian  in  the  street,  and  not  a  passen* 
ger,  was  free  from  negligence,  and  sustained' 
damage  by  reason  of  the  injury  .in  the  dec- 
laration mentioned  to  the  amount  of  $7,500, 
wa$  such  injury  proximately  caused  by  the 
negligence  of  the  defendant?  If  this  ques- 
tion shall  be  answered  in  the  affirmative,  the 
trial  court  shall  enter  Judgment  in  favor  ."^f 
the  plaintiff  against  the  defendant  for  the 
sum  of  $7,500,  with  legal  Interest  thereon 
from  May  14,  1920,  till  payment:  if  in  the 
negative,  it  shall  enter  judgment  fbr  the  de- 
fendant. N 

Reversed. 

This  case  was  argned  before  Judge  WEST 
took  his  seat  on  the  court. 


(132  Va.  166) 
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(Supreme   Court   of  Appeals   of  Virginia. 
Blarch  16,  1922.) 

I.  Sales  «=s»l7— ^^redltor  held  not  entitled  to 
8lie  wife  of  bankrupt  for  noods  supplied  to 
business  manaftd  by  bankrupt. 

Defendant  transferred  Us  land  and  goods 
to  his  wife  for  a  nominal  consideration,  but 
remained  in  control  and  possession.  Plaintilf 
sold  hinf  goods  on  credit.  Defendant's  wife  re- 
transferred  the  land  and  goods  to  defendant, 
who  selected  and  set  apart  the  land  as  his 
homestead  exemption  and  became  a  bankrupt. 
Plaintiff  entered  the  bankruptcy  proceedings  and 
shared  in  the  distribution.  In  a  suit  by  him- 
seeking  to  subject  the  homestead  to  his  claim 
remaining  unpaid,  on  the  theory  that  the  busi* 
ness  at  tiie  time  he  supplied  goods  was  owned 
by  defendant's  wife,  and  that  the  retransfer 
to  defendant  was  in  fraud  of  creditors,  held 
that,  under  neither  Code  1904,  f  2414,  relating 
to  fraudulent  transfers,  nor  section  2460a,  per- 
taining to  sales  of  merchandise  in  bulk,  was 
the  transfer  by  defendant's  wife  to  him  fraud- 
ulent as  to  plaintiff,  since  plaintiff  had  sold 
goods  to  the  defendant  while  he  was  in  control 
of  the  business,  and  not  to  his  wife. 


^s»For  eOtmr  omm  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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^  Estoppel  «S99I( I)— Creditor  held  estopped 
to  dRim  that  property  belonged  to'bankrapfs 
wife  aid  to  eue  her  for  goods  supplied. 

Where  a  creditor  took  mirt  in  the  bank- 
ruptcy proceedings  and  did  not  object  to  the 
allowance  of  a  homestead  exemption  to  the 
bankrupt,  he  cannot  thereafter  claim  that  the 
property  constituting  the  homestead  at  the 
time  the  creditor  supplied  goods  to  the  bank- 
rupt belonged  to  the  bankrupt's  wife,  and  sub- 
ject the  homestead  to  his  claim  on  the  theory 
that  the  debt  to  him  was  owed  by  the  bank- 
rupt's wife,  to  whom  the  bankrupt  had  trans- 
ferred the  business  before  plaintiff  sold  him 
the  goods,  and  by  whom  it  was  re-transferred 
to  the  bankrupt. 

3,  Bankriiptcy  ^3»400(l)--4)Ottrt  of  baaknipt- 
cy  has  jurisdiction  to  determine  dalm  of 
bankrupt  to  his  exemption. 

Under  U.  S.  Gomp.  St.  {  9580,  bankruptcy 
courts  have  jurisdiction  to  determine  the  claims 
of  bankrupts  to  their  exemption,  and  when  the 
claims  are  determined  the  conclusion  cannot  be 
questioned  in  a  collateral  proceeding. 

4.  Bankruptcy  ^=»400(l)  —  Bankruptcy  court 
held  to  have  no  Jurisdiction  of  specific  Hens 
or  other  claims  against  propierty  of  bankrupt 
paramount  to  the  homestead. 

Under  U.  S.  Comp.  St.  S  9586,  the  court  of 
banlcroptcy  has  jurisdiction  to  determine  claims 
of  a  bankrupt  to  exemption,  but  has  nothing  to 
do  with  the  enforcement  of  specific  liens  or 
other  claims  against  his  piroperty  paramount  to 
I  homestead. 

1.  Bankruptcy  ^S9400  (4)— Creditor  by  failure 
to  attack  allowance  of  homestead  exemption 
to  bankrupt  waives  his  right  to  attack  It. 
Where  a  creditor  present  in  the  bankrupt- 
cy proceedings  made  no  attack  on  the  allowance 
of*  a  homestead  exemption  to  the  bankrupt,  he 
lost  his  right  to  assail  the  exemption,  and  may 
not  attack  it  in  a  collateral  proceeding  except 
for  the  enforcement  of  some  prior  lien  or  some 
daim  paramount  to  the  exemption. 

Appeal  from  Circuit  Court,  Halifax  Ck>unt7. 

Suit  by  0.  H.  Beasley  &  Bros.,  Inc.,  against 
R.  C.  Canada  and  wife.  SYom  a  decree  for 
oon4>lainant,  reepondents  appeal    Reversed. 

James  H.  Guthrie,  of  South  Boston,  for 
appellants 

Frank  ix  Thomasson,  of  LynchburSi  and 
Jaa.  S.  Basley,  of  Halifax,  for  appellee. 

KELLY,  P.  In  essentials,  the  case  ia  this: 
On  September  12,  1917,  R.  O.  Canada,  a  mer- 
'  chant,  conveyed  to  his  wife,  Annie  0.  Canada, 
for  a  consideration  expressed  in  the  deed  as 
''flOXX)  cash  in  hand  and  the  further  con- 
sidecation  of  love  and  affection,"  a  certain 
lot  on  which  was  situated  his  stor^ouse  and 
dwelling  attached;  and  by  the  same  convey- 
ance he  transferred  to  his  wife  his  stock  of 
goods  and  fixtures  in  the  storehouse.  This 
deed  was  duly  recorded,  either  on  its  date  ox 
within  a  few  days  thereafter.  There  is  a 
statement  in  the  brief  tor  appellee,  and  a 


suggestion  in  a  questloii  in  one  of  the  depo- 
sitions in  the  case,  to  the  e£tect  that  the  date 
of  recordation  was  S^tember  22d,  but  ac- 
cording to  the  copy  of  the  deed  in  the  tran- 
script before  us,  it  was  recorded  on  the  12th 
day  of  September,  tlie  day  of  its  execution. 
The  deed  contained  a  condition  subsequent, 
upon  the  happening,  of  which  all  the  proper- 
ty thereby  conyeyed  would  revert  to  R.  O. 
Canada.  SimultaneouBly  with,  or  immediate- 
ly after,  the  execution  of  the  deed,  by  writ- 
ten contract  of  that  date^  Annie  O.  Canada 
"contracts  and  agrees  to  sell  to  the  said  R. 
C.  Canada  all  of  the  nterchandise  in  said 
storehouse  which  was  formerly  owned  by  the 
said  R.  C.  Canada  for  the  sum  of  $2,000.00, 
which  sum  is  evidenced  by  a  certain  note  of 
even  date  herewith  drawn  by  the  said  R.  O. 
Canada  and  payable  to  the  said  Annie  Cana- 
da one  year  after  date  with  interest  after 
maturity."  There  was,  in  fact,  no  valuable 
consideration  either  for  the  conveyance  of 
the  lot  and  buildings  and  stock  of  goods,  or 
for  the  resale  of  the  goods;  and  there  was  no 
actual  transfer  of  the  possession  of  the  goods 
from  Canada  to  his  wife  and  In  turn  fi-om 
her  to  him.  He  was  in  possession  at  the 
time  of  the  execution  of  the  above-mentioned 
deed  and  contract,  and  so  remained,  continu- 
ing his  business  as  a  merchant  until  Febru- 
ary 20,  1918.  Subsequent  to  September  12, 
1917,  and  before  the  end  of  that  calendar 
year,  he  purchased  of  O.  H.  Beasley  &  Bros., 
Inc.  (appellee),  various  bills  of  merchandise 
amounting  in  the  aggregate  to  $623.48,  and 
during  the  same  period  purchased  otha?  like 
hills  from  other  parties,  the  whole  of  which, 
including  the  Beasley  Bros,  bill,  anAMinted  to 
$4,523.18.  All  of  these  purchases  were  made 
on  credit  extended  solely  to  him  in  the  regu- 
lar course  of  trade,  were  evidenced  by  open 
accounts,  and  remained  wholly  unpaid  when 
the  petition  in  bankruptcy  hereinaftw  re- 
ferred to  was  filed. 

On  January  26»  1918,  Annie  O.  Canada 
made  a  deed  to  R*  C.  Canada  for  an  expressed 
consideration  of  '*flve  dollars  and  other 
valuable  considerations,"  whereby  she  (1> 
conveyed  to  him  the  lot  and  buildings  afore- 
said, and  (2)  recited  the  contemporaneous 
interchange  between  them  of  the  title  to  the 
stock  of  goods  as  above  set  out,  and  then 
proceeded  to  "grant,  release,  and  convey"  to 
him  "all  of  the  stock  of  general  mercbandise 
and  fixtures  now  on  hand  and  contained  in 
the  storehouse  aforesaid."  This  deed  was 
duly  recorded  on  January  28,  1918^  On  the 
20th  day  of  February,  1918,  by  a  writing  du- 
ly executed,  R.  C.  Canada  selected  and  set 
apart  as  his  homestead  exemption  the  afore- 
said lot  and  buildings,  valued  in  the  home- 
stead deed  at  $1,800  and  certain  articles  of 
personal  property  valued  therein  at  $184.75. 
This  claim  of  homestead  was  recorded  on 
February  21,  1918. 
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On  the  last-named  date,  February  21, 191B, 
R.  G.  Oanada  was  adjudged  a  bankrupt  upun 
a  petition  filed  by  hlnr  on  tbe  day  before.  In 
the  schedule  of  assets  filed  in  the  bankrupt 
court  he  included  the  lot  and  buildings  and 
personal  property  described  in  his  homestead 
deed  and  all  other  property  of  every  kind 
owned  by  him,  but  indicated  in  the  schedule, 
conformably  to  the  forms  and  practice  in 
bankruptcy  proceedings,  his  claim  under  the 
state  law  to  the  exemijtion  already  set  apart 
by  him  under  .the  homestead  deed. 

At  the  first  meeting  of  the  creditors,  March 
4,  1918,  before  the  referee  in  bankruptcy, 
three  appraisers  were  appointed  for  the  es- 
tate^ and  William  Leigh  was  named  as  trus- 
tee and  took  charge  of  the  property.  The 
appraisers  subsequently  valued  the  stock  of 
goods  at  $2,800,  fixtures  and  furniture  in  the 
store  at  $165.70,  personal  property  in  Cana- 
da's dwelling  house  $226.70,  and  real  estate 
Got  and  buildings  aforesaid)  $2,000— -total 
$5,192.40. 

At  the  creditors'  meeting  on  March  4th, 
mentioned  above,  C.  H.  Beasley  &  Bros.,  Inc., 
among  others,  appeared  by  counsel  and  filed 
its  proof  of  claim  for  $623.48. 

On  March  27th  the  trustee  made  his  re- 
port in  which  he  recited,  among  other  things, 
the  conveyance  of  September  12,  1917,  from 
Canada  to  his  wife,  and  her  reconveyance  to 
liim  of  January  26,  1918,  and  then  said: 

*1Jnder  these  drcnmstances  the  trustee  has 
^rave  doubt  at  to  whether  the  bankrupt's  claim 
of  exemption  should  be  allowed.  He  has  set 
apart  the  property  in  the  foregoing  schedule 
merely  in  the  automatic  performance  of  a  min- 
isterial doty.  And  he  respectfully  asks  leave 
of  the  court  to  litigate  the  question  of  the 
bankrupt's  right  to  said  exemption,  and  to 
onploy  counsel  to  assist  htm  in  said  litigation. 


>f 


On  April  8, 1918,  Qalnn-MajTshall  Company, 
one  of  the  creditors  represented  by  the  same 
counsel  as  Beasley  &  Bros.,  excepted  to  the 
allowance  of  the  homestead  exemption.  The 
exception,  however,  was  not  based  upon  the 
gxomnA  Indicated  in  the  trustee's  reiiort  as 
liJs  reason  for  questioning  the  exemption,  but 
on  the  ground  that  the  property  claimed  in 
tlie  homestead  deed  amounted  in  the  aggre- 
ipate  to  more  than  $2,000.  The  referee  on 
July  81, 1918,  passed  upon  this  exception,  the 
only  one  made  by  any  creditor  to  the  aUow- 
ance  of  the  exemption,  as  follows: 

"1  am  therefore  of  the  opinion  and  decide 
tliat  the  trustee's  report  setting  apart  the 
liomestead  exemption  should  be,  and  the  same 
18  hereby,  approved  and  confirmed.  It  is  there- 
fore ordered  that  the  trustee  deliver  the  prop* 
crty  in  his  hands  if  any  there  be,  to  the  bank- 
rtipt  in  accordance  with  said  report." 

Tbe  stock  of  goods  surrendered  by  the 
bankrupt,  valued  in  his  schedule  at  $8,000, 
and  appraised  at  $2,800,  was  sold  by  the 
trustee  for  $2,025i»;    Beasley  Bros,  ft  Go. 


BEASLET  A  BROS.  253 

as.) 

dalmlDg  and  being  allowed  its  share  therein 
as  a  general  creditor  of  R.  O.  Canada. 

[1}  The  decrees  from  which  this  appeal 
was  taken  were  rendered  in  a  suit  instituted 
in  September,  1918,  after  all  of  the  foregoing 
events  and  proceedings  had  transpired,  by 
O.  H.  Beasley  ft  Bros^,  Inc.,  "on  behalf  of 
Itself  and  on  behalf  of  and  for  the  benefit  of 
all  other  creditors  of  Mrs.  Annie  G.  Canada 
who  may  come  into  this  cause  and  prove 
their  claims  and  pay  their  proper  share  of 
the  costs."  After  alleging  the  transactions 
between  the  husband  and  wife  and  the  bank- 
ruptcy proceedings  herebeinfore  set  out,  and 
specifically  showing  that  the  complainant  had 
proved  its  daim  in  the  bankruptcy  court  and 
would  share  in  the  distribution  of  the  pro- 
ceeds of  the  estate  to  be  therein  distributed, 
the  bill  inade  the  following  allegations:  That 
Mrs.  Canada's  attempted  retransfer  of  the 
stock  of  goods  to  her  husband  on  September 
12, 1917,  was  void  by  virtue  of  the  provisions ' 
of  section  2414  of  the  Code  of  1904;  that  the 
goods  purchased  as  aforesaid  by  R.  G. 
Canada  after  September  12,  1917,  were  pur- 
chased for  Annie  C.  Canada  and  placed  in 
the  stock  of  goods  owned  by  her,  and  there- 
fore she  became  thereby  liable  to  the  credi- 
tors for  the  amount  of  said  purchases ;  that 
her  conveyance  to  him  of  the  stock  of  goods 
by  deed  of  January  26,  1918,  was  void  be- 
cause it  was  a  transfer  of  merchandise  in 
bulk  without  compliance  with  the  terms  of 
section  2460a,  of  the  Code  of  1904,  and  that 
therefore,  under  the  statute,  R.  C.  Canada 
oecame  also  personally  liable  along  with 
his  wife  for  the  debt  owed  by  the  latter 
to  ttie  complainant  amounting  to  $623.48, 
which,  as  stated  in  the  bill,  would  be  ^sub;)ect 
to  the  credit  of  the  amounts  to  be  received 
upon  the  distribution  to  creditors  of  the  as- 
sets of  the  estate  of  R.  C.  Canada  in  bank- 
ruptcy as  above  set  out";  that  the  complain- 
ant by  reason  of  the  above-alleged  facts  be- 
came a  creditor  of  Mrs.  Canada  before  she 
made  the  deed  to  her  husband  for  the  real 
and  personal  property  therein  described ;  and 
that  the  last-named  deed  was  for  a  considera* 
tion  not  deemed  valuable  in' law  and  was  made 
to  hinder,  delay,  and  defraud  her  creditors. 
The  bill  makes  no  attack  on  the  deed  of  Sep- 
tember 12,  1917,  from  Canada  to  his  wife, 
but  expressly  relies  thereon  and  avers  that 
it  ^'created  in  Annie  C  Canada  a  fee-simple 
title  in  the  above-described  house  and  lot," 
subject  to  the  conditions  therein  named. 

The  prayer  of  the  bill  is  that  R.  C.  Canada 
and  Annie  C.  Canada  be  made  parties  defend- 
ant; that  the  deed  of  January  26,  1918,  be 
set  aside  and  declared  null  and  void  as  to 
the  complainant  and  other  creditors  of  Annie 
C.  Canada ;  that  the  homestead  deed  of  Feb- 
ruary 20,  1918,  be  likewise  set  aside  and  de- 
clared null  and  void  as  to  the  creditors  of 
Annie  C.  Canada;  that  the  property  includ- 
ed in  the  homestead  deed  be  sold  or  rented, 
and  the  proceeds  be  held  by  the  court  for  the 
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benefit  of  complainant  and  other  creditors  of 
Annie  G.  Canada  "subject  to  the  terms  and 
conditions  of  the  said  deed  from  Canada  to 
his  wife  bearing  date  September  12,  1917." 

To  this  bill  K,  C.  Canada  and  his  wife 
filed  certain  so-called  exceptions,  and  also 
filed  their  separate  demurrers  and  answers, 
and  in  addition  thereto  B.  C.  Canada  filed  a 
plea  of  res  Judicata;  this  plea  being  based 
upon  the  bankruptcy  proceedings  hereinbe- 
fore set  out.  Evidence  was  taken  in  the 
cause,  and  the  court  entered  the  several  de- 
crees appealed  from,  the  effect  of  which  was 
to  overrule  the  "exceptions,"  demurrers,  plea 
of  res  Judicata,  and  all  defenses  set  up  in 
the  answers,  and  hold  that  Annie  C.  Canada 
was  the  owner  of  the  property  embraced  in 
the  homestead  deed,  that  both  Canada  and 
wife  were  liable  to  the  plaintiff,  and  that  the 
lot  and  buildings  embraced  in  the  homestead 
deed  should  be  sold  and  subjected  to  the  pay- 
ment of  the  complainant's  debt 

There  is  no  real  merit  in  the  appellee's 
position.  It  has  realized  every  cent  it  could 
have  obtained  on  its  debt  if  none  of  the  trans- 
actions between  Canada  and  wife  upon  which 
it  relies  had  ever  taken  place.  Its  claim  was 
merely  that  of  a  general  creditor  of  R.  O. 
Canada  without  lien  of  any  kind  and  with- 
out waiver  of  exemption,  and  not  only  is 
it  true  that  no  effort  is  being  made  in  the 
pending  suit  to  reach  the  property  on  account 
ot  any  personal  liability  of  B.  C.  Canada 
(the  suit  resting  entirely  upon  the  alleged 
indebtedness  of  Mrs.  Canada),  but  the  home- 
stead deed  under  the  facts  of  this  case  cut 
off  the  appellee's  right  to  subject  the  real 
estate.  The  exemption  as  above  pointed  out« 
had  been  claimed  and  duly  perfected  before 
any  of  the  transfers  involved  in  this  suit 
had  been  attacked  or  challenged. 

There  is  no  substantial  foundation  for  the 
contention  that  the  transactions  between 
Canada  and  wife  operated  to  constitute  Mrs. 
Canada  a  debtor  as  to  purchases  made  by 
her  husband  after  S^tember  12,  1917.  It 
Is  conceded  that  these  purchases  were  made 
by  Canada  in  his  own  name  and  solely  on  his 
own  credit;  and  the  evidence  clearly  shows 
that  the  so-called  agreement  to  resell  the 
stock  of  goods  was  made  and  acc^ted  on 
September  12,  1917,  and  that  B.  c:  Canada 
was  then  and  thereafter  continued  in  actual 
possession.  Under  these  drcumstanees  it 
would  seem  dear  that  neither  section  2414 
nor  section  2460a,  Code  1904,  in  any  way 
affected  the  title  which  R.  C.  Canada  took 
under  the  contract,  and  that  the  clause  in 
the  deed  of  January  26,  1918,  with  respect 
to  the  stock  of  goods  amounted  to  no  more 
than  a  surplus  and  wholly  unnecessary  con- 
firmation of  the  contract  (The  debt  of  the 
appellee  and  the  debts  of  the  other  creditors 
for  whose  benefit  the  appellee  claims  to  sue 
were  not  in  existence  on  September  12,  1917, 
and  there  is  no  contention  that  section  2460a 
affected  the  resale  as  of  that  date.) 


[2]  Should  there  be  any  doubt,  however, 
about  the  soundness  of  the  above  answer  to 
the  daim  of  liability  against  Mrs.  Canada,  a 
conclusive  answer  is  found  in  the  course  pur- 
sued by  the  appellee.  It  certainly  knew,  when 
its  claim  was  filed  in  the  bankruptcy  proceed- 
ings, of  the  deed  of  January  26, 1918,  record- 
ed January  28,  1918,  and  that  deed  expressly 
recited  the  former  deed  and  contract  between 
Canada  and  wife.  Ck)unsel  representing  ap- 
pellee filed  in  the  bankruptcy  proceedings  on 
behalf  of  another  creditor  a  certain  excep- 
tion hereinbefore  recited  to  the  trustee's  rec- 
ognition of  the  homestead,  &nd  this  excep- 
tion was  overruled  by  the  referee,  and  no 
appeal  from  that  ruling  was  taken.  The 
trustee's  report,  calling  specific  attentioh  to 
the  deed  of  January  26,  1918,  and  expressing 
doubt  arising  from  its  terms  as  to  the  Tight 
of  Canada  to  claim  the  exemption,  was  not 
excepted  to  on  any  ground  by  the  complain- 
ant Notwithstanding  all  this,  the  appellee 
with  full  knowledge  of  the  facts,  elected  to 
treat  the  entire  ^^roperty,  real  and  personal, 
as  belonging  to  B.  C.  (Canada,  and  to  assert 
its  debt  against  him  alone.  Under  these  dr- 
ciunstances  we  have  no  hesitancy  In  holding 
that  this  creditor  cannot  now  assume  a  differ- 
ent attitude,  and  daim  that  the  property  be- 
longed to  Mrs.  Canada,  and  that  the  debt 
was  due  from  her. 

"A  party  is  forbidden  to  assume  soccestive 
positions  in  the  coarse  of  a  suit  or  series  of 
suits,  in  reference  to  the  same  fact  or  state  of 
facts,  which  are  inconsistent  with  each  other 
and  mutaally  contradictory.**  C.  &  O.  R.  Co.  ▼. 
Rison,  99  Ya.  18,  31,  37  S.  B.  320,  324. 

The  effort  to  hold  Mrs.  Canada  as  a  credi- 
tor has  therefore,  in  any  view,  entirely  failed, 
and  this  is  conclusive  of  the  whole  case.  The 
complainant  is  not  seeking  to  set  aside  the 
deed  of  September  12,  1917,  from  Canada 
to  his  wife,  but  expresiOy  relies  thereon,  and 
the  sole  purpose  of  the  suit  is  to  set  aside 
the  deed  of  January  26,  1918,  from  her  to 
him,  basing  this  effort  solely  upon  the  theory 
that  Mrs.  Canada  is  a  debtor  of  the  com- 
plainant As  we  have  Just  seen,  she  Is  not 
such  debtor,  and  this  destroys  the  foundation 
of  the  suit  There  is  an  averment  in  the 
bill  to  the  effect  that  R.  O.  Canada,  by  rea- 
son of  his  purchase  through  the  deed  of  Jan- 
uary 26,  1918,  of  the  goods  in  bulk,  became 
indebted  by  virtue  of  the  provisions  of  sec- 
tion 2460a,  supra,  for  the  debt  upon  which 
the  complainant  sues,  but  the  only  purpose  of 
that  allegation,  as  clearly  shown  by  the  con- 
text, was.  to  Justify  the  complainant's  con- 
duct in  going  into  the  bankruptcy  case  as  a 
creditor  of  Canada  and  claiming  its  pro  rata 
in  the  distribution  of  the  fund  realised  from 
sale  of  the  stock  of  goods  which  Canada  had 
surrendered  and  whidi  were  being  adminis- 
tered in  that  proceeding.  The  suit  befbre 
us  was  aimed  exdusively  at  Mrs.  Canada 
and  depended  absolutely  upon  establisliing  a 
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linbllity  against  ber.  The  effort  to  show 
such  liability  having  failed,  no  case  has  been 
made  against  her,  and  an  order  dismissing  the 
bill  is  the  only  order  which  can  properly  be 
entered  in  the  cause. 

[3]  It  is  perfectly  clear  that  in  this  pro- 
ceeding, and  under  the  allegations  and  facts 
above  disclosed,  the  homestead  exemption 
claimed  and  perfected  by  R.  C.  Canada  and 
allowed  to  him  in  due  course  in  the  bank- 
ruptcy case  cannot  be  disturbed.  There  can 
be  no  doubt  about  the  proposition  that  a  court 
of  bankruptcy  has  Jurisdiction  to  determine 
the  claim  of  a  bankrupt  to  his  exemption. 
This  is  expressly  declared  in  section  2,  c.  2, 
30  Stat  546  (U.  S.  Comp.  St  {  95S6)»  wherein 
it  is  said  that— 

••Courts  of  bankruptcy  •  •  •  are  hereby 
bivested  •  •  •  with  •  •  •  jurisdiction  at 
law  and  in  equity  ♦  •  •  to  ♦  ♦  •  to  de- 
termine all  claims  of  bankrupts  to  their  ex- 
emption." 

There  may  be  some  doubt  as  to  whether 
this  an  exclusive  jurisdiction,  but  none  as  to 
the  power  of  the  court  to  determine  the  ques- 
tion, and  when  it  la  determined  then  it  is 
settled  once  for  all  and  cannot  be  questioned 
In  a  collateral  proceeding.  See  In  re  Alien 
(D.  0.)  134  Fed.  620;  McGahan  v.  Anderson, 
113  Fed.  115,  51  C.  C.  A.  92;  3  Remington  on 
Bankruptcy,  2868. 

[4]  The  jurisdiction  of  the  bankruptcy 
courts,  however,  does  not  extend  further  than 
the  determination  and  allowance  of  the  ex- 
emption. It  had  nothing  to  do  with  the  en- 
forcement of  specific  liens  or  other  claims 
against  the  property  paramount  to  the  home- 
stead. Newberry  Shoe  Co.  v.  Collier,  111  Va. 
288,  68  S.  B.  974;  Lockwood  v.  Exchange 
Bank,  190  U.  S.  294,  23  Sup.  Ct  751,  47  L. 
i!:d.  1061. 

It  is  not  necessary  for  us  to  go  in  this 
case  as  far  as  did  the  learned  Judge  of  the 
EHstrict  Court  for  the  Western  District  of 
Virginia  in  a  very  careful  and  instructive 
opinion  in  the  case  of  In  re  Allen,  supra,  hold- 
ing that  section  191  of  the  present  Constitu- 
tion cannot  be  construed  so  as  to  invalidate  a 
bomestead   exemption   claimed   in   property 
fraudulently  conveyed  unless  the  conveyance 
of  such  property  has  been  annulled  by  decree 
of  court  at  the  time  the  claim  is  asserted.    It 
may  be  that  the  decisions  of  this  court  in  Dick- 
enson V.  Fatten,  110  Va.  5,  65  S.  E.  529,  and 
Xewberry  Shoe  Co.  v.  Collier,  supra,  are  in 
conHict  with  this  holding  of  the  District  Court, 
a.ltbotigh  neither  the  Dickenson  Case  nor  the 
Newhenj  Shoe  Co.  Case  makes  any  refer- 
ence to  the  Allen  Case.    But  we  have  before 
OS  now  a  situation  very  different  from  that 
^witli  which  the  courts  were  dealing  in  either 
of  these  three  cases.    In  the  instant  case  the 
transfers  which   are  challenged  had  never 
been  in  any  way  questioned  when  the  home- 
stead exemption  was  claimed  and  set  apart 
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in  the  manner  allowed  by  law,  and  the  ex- 
emption was  thei^af ter  duly  allowed,  without 
challenge  by  the  complainant,  in  the  bank- 
ruptcy proceedings. 

[5]  Under  these  circumstances  we  have  no 
difficulty  in  holding  that  the  complainant, 
if  it  ever  had  any  right  to  assail  the  home- 
stead, lost  that  right  by  its  course  in  the 
bankruptcy  court,  and  that  the  exempted 
property  cannot  now  be  successfully  attacked 
except  for  the  enforcement  of  some  prior 
lien,  or  some  claim  paramount  to  the  ex- 
emption. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  decrees  complained  of  are  erro- 
neous, and  should  be  reversed.  An  order  will 
be  entered  in  this  court  dismissing  the  com- 
plainant's bill. 

Reversed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 


(132  Va.  215) 

EWINQ  V.  HAAS»  Circuit  Judge. 

(Supreme   Court   of  Appeals   of   Virginia. 
March  16, 1922.) 

1.  Profilbitlon  <»s»9^Wrlt  will  be  awarded  to 
prevent  illsquallfled  trial  Judge  from  sitting. 

,  Where  a  trial  judge  is  in  fact  disqualified 
to  sit  in  a  case  but,  notwithstanding  such  dis- 
qualification, is  allowed  to  sit  therein,  a  writ 
of  prohibition  may  be  awarded,  although  the 
court  over  which  respondent  presides  has  ju- 
risdiction of  the  cause. 

2.  Attorney  and  client  ^s»63— Contract  of  0m« 
ployment  express  or  Implied  necessary  to  cre- 
ate relation. 

To  establish  the  relation  of  attorney  and 
dient,  there  must  be  a  contract  of  employment, 
express  or  implied,  between  the  attorney  and 
the  party  for  whom  he  appears,  or  some  one 
authorized  to  represent  him. 

3.  Judges  «=>48(2)— Trial  judge  held  not  dls- 
qualifted  to  sit  because  of  aiding  In  preiiara* 
tion  of  brief  on  appeal. 

Where  a  trial  judge,  after  having  decided 
that  a  cause  before  him  was  triable  at  law 
and  not  in  equity,  furnished  data  for  appellee's 
brief  on  appeal,  and  the  case  was  affirmed,  a 
writ  of  prohibition  to  prevent  him  from  sitting 
in  the  law  case  will  be  refused,  there  being 
a  mere  bias  arising  as  to  the  conclusion  on  the 
purely  legal  question  as  to  whether  the  case 
was  triable  at  law  or  equity,  which  had  pre- 
viously been  decided  on  appeal. 

Petition  by  one  Ewing  against  T.  N.  Haas, 
Judge  of  the  Twenty-Fifth  Judicial  Circuit, 
for  a  writ  of  prohibition.    Petition  refused. 

£d.  C.  Martz»  D.  O.  ipechert,  and  Jno.  T. 
Harris,  all  of  Harrisonburg,  and  Hugh  A. 
White,  of  Lexington,  for  petitioner. 


For  other  cases  Me  •ame  topic  aad  KBT-NVMBBR  in  aU  Kef-Numbered  Digests  and  Indezae 
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H.  W.  Bertram,  Geo.  S.  Hamsberger,  Geo. 
N.  Conrad,  all  of  Harrisonburg,  for  respond- 
ent 

PER  CURIAM.  TfalB  la  an  application  for 
a  writ  of  prohibition  to  prohibit  Hon.  T. 
N.  Haas,  jndge  of  the  Twenty-Fifth  judicial 
drcnit,  from  hearing  an  action  of  law  pend- 
ing in  his  court  under  the  style  of  Ewing  v. 
Dutrow. 

The  facts  and  drcumstances  leading  up  to 
the  controversy  are  as  follows:  A  suit  in 
chancery  had  been  brought  by  Ewing  and 
others  against  the  Dutrows,  to  recover  dam- 
ages for  deceit  alleged  to  have  been  prac- 
ticed in  the  sale  of  certain  corporate  stock. 
There  was  a  demurrer  to  the  bill,  and  sev- 
eral grounds  of  demurrer  were  stated,  but 
the  chief  ground  of  demurrer  relied  on,  and 
the  one  upon  which  Judge  Haas  rested  his 
decision,  was  that  equity  was  without  juris- 
diction in  the  premises  and  that  the  com- 
plainants' remedy  was  at  law.  On  this 
ground  the  complainants'  bill  was  dismissed. 
An  appeal  was  taken  to  this  court  (128  Va. 
416,  104  S.  B.  791),  which  affirmed  the  judg- 
ment of  the  trial  court.  Thereupon  Ewing 
brought  his  action  at  law  in  said  circuit 
court  against  the  Dutrows.  Before  the  lat- 
ter case  was  called  for  hearing,  E?wing  ap- 
plied to  Judge  Haas,  by  motion  in  open  court, 
supported  by  his  affidavit,  to  certify  to  the 
Governor  that  he  wacr  so  situated,  with  ref- 
erence to  the  case,  as  to  render  it  Improper 
In  his  judgment  for  him  to  sit,  and  to  ask 
for  the  designation  of  another  judge  to  sit 
In  the  case.  This  application  was  promptly 
denied.  Thereupon  the  present  petition  for 
a  writ  of  ifrohibition  was  filed  fn  this  court. 
The  petition  alleges,  as  the  ground  of  the 
writ: 

"That  Hon.  T.  N.  Haas,  judge  of  this  court, 
who  passed  upon  the  demurrer  in  said  chancery 
suit,  and  entered  said  decree  dismissing  the 
same,  wrote  the  greater  portion  of  the  brief  for 
appellee  upon  said  appeal;  and  as  affiant  be- 
lieves, by  reason  thereof,  is  not  now  in  the 
unbiased  position  which,  under  the  law,  a  judge 
should  occupy  in  presiding  at  the  trial  of  this 
case;  and  as  affiant  believes,  said  Judge  is  not 
capable  of  presiding  fairly  at  such  trial.' 


>» 


Judge  Haas  and  the  Dutrows  were  made 
defendants  to  the  petition  and  answered  the 
same.  Depositions  were  taken  on  each  side, 
and  the  case  is  now  before  us  for  decision. 
Judge  Haas,  in  his  answer  and  also  in  his 
deposition,  details  fully  his  connection  with 
the  brief  filed  for  the  Dutrows  in  this  court 
and  denies  any  bias  or  other  reason  that 
would  render  it  improper  for  him  to  sit  in 
the  case.    In  his  answer  he  says: 


•• 


'At  the  time  of  deciding  the  case  in  the  circuit 
court,  this  respondent. prepared  a  written  opin- 
ion containing  his  decision  and  the  reasons  for 
it,  but  this  opinion  was  not  present  with  the 
papers  of  the  case  when  the  decision  was  an- 
nounced in  court,  having  been  left  lying  on  a 


basket  on  respondeafa  desk,  in  his  study,  at  his 
home,  when  the  papers  in  this  ease  along  with 
other  cases  were  put  into  liis  bag  and  carried  to 
court  The  case  was  decided  in  January,  1919. 
Some  time  afterwards,  how  long  respondent 
does  not  remember,  the  opinion  which  had  been 
prepared  as  aforesaid  was  handed  by  respond- 
ent to  counsel  for  defendants  (appellees)  in 
the  case  to  make  such  use  of  as  he  might  see 
fit  on  the  hearing  of  the  case  in  the  Court  of 
Appeals.  The  greater  portion  of  this  opini<m 
was  embodied  in  the  brief  of  counsel  for  the 
appellees  (the  Dutrows),  with  matter  of  hia 
own  interspersed  in  it  here  and  there.  The  por- 
tions of  the  opinion  used  (some  of  it  not 
being  pertinent  to  the  matter  of  a  brief)  com- 
mences on  page  '5'  of  the  printed  brief  and  ends 
at  the  top  of  page  *8,'  and  wotild  aggregate, 
if  all  the  parts  of  the  opinion  were  brought 
together,  about  two  pages.  The  opinion  afore- 
said is  all  the  matter  of  which  respondent  was 
the  author,  that  went  into  the  brief  of  counsel. 
The  printed  brief  contains  16  pages.  This  r^ 
spondent  knows  nothing  about  the  preparation 
of  the  brief  or  what  it  contained  until  a  day 
or  two  before  the  argument  of  the  case  in  the 
Court  of  Appeals,  in  September,  1920,  when 
Mr.  George  N.  Conrad,  counsel  for  the  appel- 
lees, handed  him  a  copy  of  his  brief,  already 
printed  and  filed,  and  at  the  same  time,  as  re- 
spondent believes,  a  copy  of  the  reply  brief  for 
appellants,  which  also  had  already  been  printed 
and  filed.  As  your  Honors  well  know,  it  is  not 
an  uncommon  thing  for  counsel  to  furnish  cop- 
ies of  their  briefs  In  the  Court  of  Appeals  to 
the  judge,  of  the  lower  court. 

"In  the  opinion  prepared  by  respondent  when 
deciding  the  case  in  the  circuit  court,  respondeift 
had  referred  to  the  jurisdiction  exercised  by 
the  court  of  chancery  to  decree  an  abatement  of 
purchase  money  for  a  deficiency  in  the  quantity 
of  land  sold,  and  said  tliat  was  a  dUEerent  case 
from  a  demand  for  damages  such  as  was  made 
by  the  bill  in  the  Ewing  case^proceeding'  fur- 
ther to  distinguish  the  two  cases  briefly.  Coun- 
sel for  appellants  in  their  reply  brief,  comment- 
ing npoh  the  chancery  jurisdiction  to  abate  or 
compensate  for  a  deficiency  in  the  quantity  of 
land  sold;  and  seeking  to  draw  from  it  an  argu- 
ment to  support  the  jurisdiction  in  chancery  of 
a  demand  for  damages  for  deceit,  said:  'Ap- 
pellees admit  that  equity  has  joriadlctiott  of  a 
bill  for  an  abatement  of  purchase  money  on  a 
sale  of  land  for  a  deficiency,  an4  say,  "But 
that  is  a  different  case  from  the  one  made  by 
the  bill  in  the  case."  They  fail,  however,  to 
differentiate  between  them.'  And  further: 
'The  equitable  jurisdiction  being  established  to 
decree  an  abatement  of  purchase  money,  even 
in  a  case  of  mistake,  not  induced  hy  fraud,  how 
much  more  reason  is  there  for  the  power,  in 
equity,  to  restore  to  tl)e  injured  party  the  loss 
occasioned  by  an  actual  fraud.' 

"On  reading  the  reply  brief  for  appellants, 
respondent,  who  had  made  a  more  exhaustive 
examination  of  the  question  at  the  time  of 
writing  the  opinion  than  was  expressed  in  the 
opinion,  told  Mr.  Conrad  that  he  would  give  him 
an  answer  to  the  two  paragraphs  above  quoted, 
and  proceeded  to  elaborate  in  a  pencil  note  the 
treatment  of  the  question  contained  In  the  opin- 
ion, and  gave  it  to  1^.  Conrad,  counsel  for  ap- 
pellees, this  note  citing  and  quoting  from  the 
case  of  Blessing's  Adm'rs  v.  Beatty,  1  Rob.  (40 
Va.)  287,  29a,  a  case  which  respondent  is  sat- 
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isfied  lie  examined  when  the  case  was  before 
him  in  the  drcnit  court,  though  it  was  not 
dted  in  the  opinion,  probably  because  the  refer- 
ence was  not  immediately  at  hand  when  the 
opinion  was  written.  What  use  Mr.  Conrad 
made  of  this  memorandum  (which  makes  about 
a  page  and  a  half  of  typewritten  matter)  re- 
spondent did  not  know  definitely  until  the  2l8t 
day  of  September,  1921,  when  he  caused  an 
examination  to  be  made  of  the  files  of  the  case 
in  the  records  of  the  clerk's  office  of  the  Su- 
preme Court  of  Appeals,  at  Staunton,  and,  upon 
information  obtained  in  that  way,  as  well  as 
from  the  recollection  of  Mr.  Conrad,  himself, 
respondent  avers  that  the  note  furnished  by 
respondent  was  never  filed  in  the  case  at  all, 
but  the  case  of  Blessing^s  Adm'rs  v.  Beatty, 
referred  to  in  the  note  was  dted  by  Mr.  Con- 
rad, with  a  statement  of  its  purport,  in  a  type- 
written insert'  comprising  something  less  than 
nine  line's,  which  was  inserted  in  the  paging  of 
the  brief,  as  respondent  is  informed,  with  the 
consent  of  counsel  for  the  appellants. 

*'In  the  course  of  15  years  of  service  as  judge 
of  the  Twenty-Fifth  judidal  drcuit  of  Virginia, 
respondent  has,  on  a  number  of  occasions,  given 
authorities  and  suggested  arguments  to  coun- 
sel for  use  on  appeal  from  his  dedsions,  and 
sometimes  baa  given  written  memorandums. 
He  has  given  such  authorities  and  suggestions 
to  counsel  for  the  appealing  party,  to  combat 
his  own  decisions  with,  as  well  as  to  counsel 
who  were  for  affirming  his  decisions.  He  does 
this  sometimes  from  the  bench,  and  sometimes 
in  conversation  with  the  counsel,  together  or 
separately,  indifferently,  as  it  may  happen  or  |  son  of  interest,  prohibition  will  lie,  although 


answer  he  had  "on  a  number  of  occasions" 
given  to  counsel. 

The  parties  waived  all  questions  as  to  the 
jurisdiction  of  this  court  to  award  the  writ 
and  have  asked  us  to  decide  the  case  on  its 
merits.  Any  order  we  could  make  in  the 
case,  except  to  dismiss  it,  would  be  the  as- 
sumption of  jurisdiction,  hence  we  must 
pass  on  the  question.  Bragg  v.  Justus  (Va.) 
106  S.  E.  335. 

In  23  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
223,  it  is  said: 

••A  writ  of  prohibition  will  lie  to  restrain  a 
judge  from  presiding  in  an  action  in  which  he  is 
disqualified  by  reason  of  interest,  although  the 
court  over  which  he  presides  may  have  jurisdic- 
tion of  cause.'* 

The  following,  among  other  cases,  are 
cited  to  sustain  the  text:  North  Bloomfield 
Gravel  Min.  Co.  v.  Keyser,  58  Cal.  316;  Con- 
oUy  ▼.  Keyser,  58  Cal.  828 ;  State  v.  Wear, 
129  Mo.  619,  81  S.  W.  608;  State  ▼.  Board 
of  Education,  19  Wash.  8,  52  Pac.  317,  40  1-. 
R.  A.  317,  67  Am.  St.  Rep.  706.  But  in  Peo- 
ple V.  Jerome,  36  Misc.  Rep.  256,  73  N.  Y. 
Supp.  306,  the  writ  was  refused  when  sought, 
upon  the  ground  that  the  judge  was  biased 
where  no  interest  on  the  part  of  the  judge 
was  shown.  It  is  also  said  in  32  Cyc.  607, 
that,  where  a  Judge  is  disqualified  by  rea- 


BS  occasion  may  arise.  SHs  object  has  been 
to  give  such  material  as  he  had  at  hand,  as 
the  result  of  his  study  and  research  in,  reach- 
ing his  own  dedsioDs,  to  the  elucidation  of  the 
question  involved.  Respondent's  interest  is  an 
intellectual  and  professional  interest,  xiot  singu- 
lar or  unusual,  and  even  involving  little  if  any 
pride  of  opinion,  though  of  course  he  desires 
to  be  right,  and  to  be  confirmed  in  his  opinion 
that  he  is  right  by  the  approval  of  this  honor* 
able  court. 

'^Respondent  denies  that  he  is  in  a  position 
of  bias  or  prejudice  by  reason  of  his  action  in 
the  premises,  or  because  of  anything  else,  and 
submits  that  the  cause  assigned  for  this  pro- 
ceeding is  without  merit  and  an  empty  thing." 

It  appears  from  the  testimony  that  the 
opinion  of  Judge  Haas  was  not  made  a  part 
of  the  record,  nor  filed  with  the  papers  in 
tbe  cause  in  the  clerk's  ofl^ce ;  that  Mr.  Con- 
rad is  a  brother-in-law  of  Judge  Haas ;  that 
counsel  for  Ewing  had  no  knowledge  or  in- 
formation about  the  delivery  by  Judge  Haas 
to  Mr.  Conrad  of  the  copy  of  his  opinion,  or 
tHe  pencil  memorandum  in  answer  to  appel- 
laxits'  reply  brief,  but  that  they  recognized 
Judge  Baas'  style  in  the  brief  for  the  Du- 
tro'ws,  and  brought  it  to  his  attention,  when* 
lie  admitted  the  giving  of  said  opinion  to  Mr. 
Oourad,  and  in  this  way  they  learned  for  the 
first  time  what  had  been  done.  A  number 
o^  lawyers  of  the  Rockingham  bar  testified 
rliat  they  had  never  received  from  Judge 
Saas  assistance  such  as  he  sets  out  in  his 
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the  court  over  which  he  presides  has  juris- 
diction. 

In  Coal  Co.  v.  Doolittle,  54  W.  Va.  210,  46 
S.  E.  238,  the  above  quotation  from  23  Am. 
&  lEng.  Enc.  of  Law  is  cited  with  approval. 
In  the  latter  case  the  disqualification  was  on 
account  of  interest  in  the  subject-matter  and 
not  mere  bias,  and  in  paragraph  3  of  the 
syllabus  it  is  said: 

"In  order  -to  disqualify,  the  interest  of  the 
judge  must  be  in  the  subject  matter  of  the 
cause,  and  not  merely  in  a  legal  question  in- 
volved in  it." 

But  the  text  of  the  opinion  hardly  war- 
rants the  opinion. 

[1]  In  the  instant  case  the  circuit  court  of 
Rockingham  has  jurisdiction  of  the  case, 
but  the  allegation  of  the  petition  is  thajk 
Judge  Haas  Is  disqualified  to  sit  by  reason 
of  the  fact  that  he  "wrote  the  greater  por- 
tion of  the  brief  for  the  appellee"  and  "is 
not  capable  of  presiding  fairly  at  such  trial." 
If  Judge  Haas  is  in  fact  disqualified  to  sit 
In  the  case,  but,  notwithstanding  such  dis- 
qualification, is  about  to  sit  therein,  it  is  a 
proper  case  for  awarding  the  writ,  although 
the  court  over  which  he  presides  has  juris- 
diction thereof. 

[21  The  peculiar  feature  of  this  case  Is 
that  the  objection  to  the  judge  is  not  on  ac- 
count of  interest  in  the  subject-matter,  nov 
of  relationship,  by  consanguinity  or  affinity, 
to  any  of  the  parties,  but  on  account  of  bias 


258 


111  SOUTHEASTERN  REPORTER 


(Va. 


on  a  purely  legal  question  w&lch  has  been 
settled  and  determined,  and  cannot  tigaln 
arise  In  the  present  controversy.  Counsel 
for  the  petitioner  seem  to  realize  this,  and 
have  very  earnestly  argued  before  us  that 
the  position  of  Judge  Haas  is  that  of  attor- 
ney for  the  Dutrows  in  the  case,  and  that  he 
has  thereby  incapacitated  himself  to  sit  as 
judge.  In  this  view  we  cannot  concur.  In 
order  to  establish  the  relation  of  attorney 
and  client  there  must  be  a  contract  of  em- 
ployment, express  or  implied,  between  the  at- 
torney and  the  party  for  whom  he  appears 
or  some  one  authorized  to  represent  him.  2 
R.  C.  L.  953,  J  25 ;  3  Cyc.  926 ;  3  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  316.  The  evidence 
falls  far  short  of  establishing  the  relation  of 
attorney  and  client,  and  counsel  for  the  peti- 
tioner distinctly  disavow  any  Intention  of 
charging  the  judge  with  lack  of  integrity. 
The  following  cases  have  been  cited  by  the 
petitioner  on  the  subject  of  judicial  conduct 
and  the  necessity  for  public  confidence  there- 
in: Boswell  V.  Flockheart,  8  Leigh  (35  Va.) 
864 ;  Bowers'  Adm*r  v.  Bowers,  29  Grat  (70 
Va.)  697 ;  Louisville  &  N.  R.  Co.  v.  Taylor,  98 
Va.  226,  24  S.  B.  1013 ;  also  note  2  Va.  Law 
Reg.  376;  Davis  v.  Beazley,  75  Va.  491 ;  Bow- 
den  V.  Parrlsh,  86  Va.  67,  9  S.  B.  616, 19  Am. 
St  Rep.  873 ;  CJorey  v.  Moore,  86  Va.  721,  11 
S.  B.  114;  Moses  v.  JuUan,  45  N.  H.  52,  84 
Am.  Dec.  116;  Coal  Co.  v.  Doollttle,  54  W. 
Va.  210,  46  S.  B.  238;  Findley  v.  Smith,  42 
W.  Va.  299,  26  S.  B  370 ;  State  v.  Cottrell, 
45  W.  Va.  839,  32  S.  E.  162 ;  State  v.  Hocker, 
34  Fla.  25,  15  South.  581,  25  L.  R.  A.  117. 
There  Is  also  cited  Constitution  of  Virginia, 
S  105;  Code  1919,  §  5975;  Berger  v.  U.  S., 
255  U.  S.  22,  41  Sup.  Ct.  230,  65  L.  Bd.  481. 

[3]  In  the  view  we  take  of  the  facts  of  the 
case  It  Is  unnecessary  to  review  these  or 
other  cases  on  this  subject.  There  is  no 
charge  here  of  proprietary  Interest  in  the 
subject-matter  of  the  litigation,  nor  of  rela- 
tionship to  the  parties,  nor  of  fraud  or  cor- 
ruption, nor  of  lack  of  integrity  on  the  part 
of  the  judge,  but  simply  a  charge  of  bias,  or 
leaning  of  the  mind  of  the  judge  to  a  certain 
conclusion  upon  a  purely  legal  question 
which  was  decided  at  the  trial  of  the  first 
case,  and  which  cannot  again  arise  on  the 
trial  of  the  second  case;  and  that  the  con- 
duct of  the  judge  In  maintaining  his  view  of 
the  legal  question  had  been  such  as  to  place 
him  In  the  position  of  counsel  for  the^  Dut- 
rows. As  already  stated,  the  evidence  does 
not  at  all  warrant  the  charge  that  the  judge 
occupied  such  a  position,  but  it  does  disclose 
conduct  on  his  part  that  was  indiscreet,  un- 
wise, and  Injudicious,  as  is  manifested  by 
the  present  controversy.  If  he  did  not  care 
to  make  his  written  opinion  a  part  of  his 
judgment,  but  wished  counsel  to  have  the 
benefit  of  It  in  the  preparation  of  a  brief  in 
maintenance  of  his  views,  he  should  have 


filed  It  with  the  papers  in  the  cause,  so  that 
it  might  have  been  accessible  to  counsel  on 
both  sides,  and  have  refrained  from  further 
connection  with  the  controversy  which  had 
passed  from  his  jurisdiction  and.  was  then 
pending  before  this  court.  The  record  in  this 
cause  does  not  disclose  any  refiection  upon 
the  honesty,  the  uprightness,  purity,  or  In- 
tegrity* of  Judge  Haas,  and  certainly  we 
should  not  have  suspected'  any,  but  only  a 
bias  on  a  purely  legal  question  that  had  been 
decided  on  the  trial  of  the  first  case.  It  does 
not  disclose  any  prejudice  against  the  peti- 
tioner. Such  bias  does  not  disqualify  Judge 
Haas  from  sitting  at  the  trial  of  the  second 
case  between  the  same  parties.  After  a  care- 
ful examination  of  the  question  of  law  in- 
volved and  a  decision  thereof,  of  course 
Judge  Haas  was  biased  in  favor  of  his  opin- 
ion, as  was  this  court  after  It  affirmed  his 
judgment,  but  that  did  not  disqualify  either 
from  sitting  in  another  suit  between  the  same 
parties  even  If  the  same  question  was  In- 
volved. Bias  on  a  purely  legal  proposition, 
such  as  whether  the  jurisdiction  of  a  case  Is 
at  law  or  in  equity,  removed  from  prejudice 
against  any  of  the  parties,  does  not  disquali- 
fy a  judge  from  sitting  In  a  case.  Nor  do  we 
understand  that  counsel  so  contend,  but  their 
sole  reliance  Is  on  the  allegation  that  he  act- 
ed as  counsel  for  the  Dutrows.  This,  we 
think,  is  plainly  not  sustained  by  the  evi- 
dence. 

The  stability  of  our  government  Is  dep^id- 
ent  upon  the  inflexible  Integrity  of  Its  courts, 
and  the  confidence  of  the  public  in  the  cour- 
age, the  Impartiality,  and  the  wisdom  of  the 
judges  in  the  prompt  administration  of  even- 
handed  justice  to  every  litigant.  This  con- 
fidence cannot  be  betrayed  with  Impunity, 
and  ought  not  to  be  Impaired  by  reasonable 
grounds  of  suspicion.  The  action  of  a  pure 
and  upright  judge  may,  however,  give  rise 
to  a  suspicion  of  partiality  or  prejudice,  when 
the  surrounding  facts  and  circumstances  are 
unknown,  but  which  vanishes  In  the  light  of 
their  disclosure.  So  also  counsel,  in  the  heat 
of  litigation  and  in  their  zeal  In  behalf  of 
their  clients,  sometimes  become  so  satisfied 
of  the  correctness  of  their  conclusions  that 
they  canhot  be  convinced  of  their  error,  and 
often  attribute  an  adverse  view  to  bias  or 
prejudice.  But  when  the  Incident  has  pass- 
ed, and  reason  has  resumed  her  sway,  they 
usually  find  that  they  have  been  hasty  in 
their  judgment,  and  that  the  judge  has  been 
as  pure  in  his  motives  and  as  Impartial  In 
his  administration  of  justice  as  they  would 
have  him  be.  When  this  occurs,  there  should 
be  none  more  ready  than  they  to  admit  their 
error,  and  to  correct,  as  far  as  possible,  th» 
erroneous  Impressions  they  have  created. 
The  petition  for  the  writ  of  prohibition  will 
be  refused. 

Refused, 


Va.) 
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6.  Criminal   law.  ^s» 1 141  (2)— Error  not   pro- 
sumed. 

On  writ  of  error  to  a  conviction,  the  appel- 
late court  will  not  presume  error,  but  it  most 
be  affirmatiyely  shown. 


4.  Homicide  ^=s>254— Evidence  held  to  sustain 
oonviotion  of  second  degree  murder. 

Where  the  evidence  showed  that,  after  de- 
fendant had  begun  shooting,  the  deceased  drew 
fais  pistol  and  began  shooting,  not  at  defendant 
but  in  the  air,  and  that  defendant  suddenly 
turned  and  shot  and  killed  deceased,  while  de- 
fendant denied  shooting  deceased,  daiming  he 
fired  only  into  the  air,  a  verdict  of  guilty  of 
murder  in  the  second  degree  was  sustained  hy 
the  evidence. 

2.  Homicide  ^=s»9— Intent  to  kill  need  not  ex- 
ist any  length  of  time  to  constitute  murder. 

To  constitute  murder,  even  in  the  first  de- 
cree, it  is  not  necessary  that  the  intent  to  kill 
should  have  existed  for  any  particular  length 
of  time,  so  that  the  fact  that  no  previous  quar- 
rel or  grudge  between  accused  and  deceased 
-was  proved  is  not  conclusive  against  murder. 

3.  Htfmlclde  ^s»223  —  Testimony  as  witness 
summoned  before  coroner'a  Inquest  Is  not  In 
defendant's  behalf,  tliougli  exculpatory. 

Where  defendant  testified  at  the  coroner^s 
Inquest  before  he  was  accused  of  the  homicide 
but  had  been  summoned  as  a  witness  and  did 
not  voluntarily  appear,  his  testimony,  even 
though  it  tended  to  exculpate  him,  was  not  in 
Ills  behalf. 

4.  Witnesses  «=s>379(9)  *  Accused  testifying 
for  himself  can  bo  cross-examined  as  to  con* 
Hiotlng  testimony  at  coroner's  Inquest. 

Under  the  statute  permitting  accused  to 
testify  in  his  own  behalf  subject  to  cross-exam- 
ination which,  as  incorporated  in  Code  1919,  | 
4778,  was  amended  to  provide  that  by  so  tes- 
tifying he  waived  immunity,  the  provision  of 
flection  4781  that  evidence  shall  not  be  given 
asainst  accused  of  any  testimony  made  by  him 
SLfl  a  witness  upon  a  legal  examination  unless 
it  was  made  when  examined  in  his  own  behalf, 
^wbich  was  intended  to  protect  his  immunity 
Against  compulsory  testimony,  does  not  prohib- 
it the  cross-examination  of  accused  as  to  tes- 
timony given  at  the  coroner's  inquest*  as  he 
v^BM  not  then  testifying  in  his  own  behalf,  es- 
pecially where   his   testimony   at  the   inquest 


7.  Criminal  law  e=»ll24(2)*Denlal  of  now 
trial  not  reviewed  where  record  does  not 
show  spedflo  grounds  of  motion. 

A  judgment  of  conviction  will  not  be  re- 
viewed because  of  the  refusal  to  grant  a  motion 
for  a  new  trial  on  the  ground  of  after  discover- 
ed evidence,  where  there  was  nothing  in  the 
record  to  show  the  specific  grounds  on  which 
the  motion  was  made. 

8.  Criminal  law  <8»95l(5)*New  trial  cannot 
be  granted  after  expiration  of  the  term. 

The  circuit  court  has  no  power  to  grant  a 
motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  or  of  misconduct  of  the 
attorney  who  appeared  for  defendant  at  the 
trial,  after  the  adjournment  of  the  term  at 
which  the  judgment  was  rendered. 

Error  to  Circuit  Court,  Hanover  County. 

Boxley  Thanlel  was  convicted  of  murder 
in  the  second  degree,  and  he  brings  error. 
Afllrmed« 

McNeill  &  Bronner,  of  Richmond,  for  plain- 
tiff In  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Qen.,  and  Leon  Bi.  Bazlle, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

KELLY,  P.  This  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Hanover 
county  sentencing  the  defendant,  Boxley 
Thaniel,  to  a  term  of  20  years  in  the  peni- 
tentiary for  murder  in  the  second  degree. 

1.  It  is  contended  that  the  evidence  was 
not  sufficient  to  warrant  a  conviction  of  anj 
higher  offense  than  manslaughter.  We  ar€ 
unable  to  adopt  this  view  of  the  case. 

[1]  The  evidence  Introduced  by  the  com- 
monwealth, though  in  conflict  with  that  of 
the  defendant  in  some  particulars,  was  credit- 
ed by  the  Jury  and  showed,  or  tended  to 
show,  the  following  facts:  The  defendant 
and  40  or  more  other  colored  persons,  men 
and  women,  were  attending  a  dance  at  a 
schoolhouse.  Some  time  during  the  evening, 
the  defendant  asked  a  certain  girl  whether 


-was  more  favorable  than  his  testimony  at  the   she  was  going  to  dance  with  him.     She  an- 


trial,  BO  that  its  only  effect  would  be  to  impeach 
Ills  credibility  as  a  witness. 


5.  Criminal  law  ^=s>l088(li)*Loss  of  request* 
•d  Instruction  so  that  dork  could  not  certify 
it  does  not  entitle  accused  to  reversal. 

The  fact  that  an  instruction  requested  by 
Accused  which  was  modified  by  the  court  had 
been'  lost,  so  that  the  derk  could  not  certify  it 
in  the  record,  does  not  entitle  accused  to  a 
reversal,  since  instructions  are  not  a  part  of 
the  record  until  they  are  made  so  by  biU  of  ex- 
ceptions, and  it  was  the  duty  of  accused  to  see 
that  it  was  duly  embodied  in  the  bill. 


swered  in  the  negative,  and  he  then  caught 
hold  of  her  hands,  but  she  Jerked  away  from 
him.  Thereupon  the  defendant  said:  "You 
ain*t  going  to  dance  with  me,  are  you?''  and, 
drawing  his  pistol,  began  shooting  towards 
her  and  towards  the  side  or  end  of  the  room. 
Immediately  thereafter  the  deceased,  Wil- 
liam Shelton,  began  firing  a  pistol  into  the 
celling.  These  two  persons  appear  to  have 
been  the  only  ones  who  did  any  shooting. 
Both  moved  towards  the  door,  the  defendant 
being  Just  ahead  as  he  reached  the  doorway, 
and  at  that  point  he  whirled  around  and  shot 
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Sbelton,  who  fell  and  died  almost  instantly. 
It  is  argued  that  the  evidence  leaves  a  ques- 
tion as  to  who  actually  killed  the  deceased ; 
bpt,  if  certain  of  the  witnesses  for  the  com- 
monwealth told  the  truth,  there  is  no  room 
for  doubt  upon  this  point  The  Jury  be- 
lieved those  witnesses,  and  their  verdict  con- 
cludes the  question  in  this  court 

There  1b  nothing  whatever  in  the  evidence 
either  for  the  commonwealth  or  for  the  de- 
fendant to  show  that  the  latter  had  any  oc- 
casion or  excuse  for  shooting  the  deceased,  or 
that  there  was  any  altercation  or  exchange 
of  shots  between  them.  The  defendant  him- 
self, in  testifying  at  the  trial  as  la  witness 
on  his  own  behalf,  said  that  the  shooting  be- 
gan behind  him  and  that  he  turned  and  shot 
three  times  to  protect  himself,  but  he  further 
stated  in  the  next  breath,  "I  didn't  shoot 
anybody,  but  shot  up  in  the  air,"  and  neither 
he  nor  any  other  witness  stated  that  the  de- 
ceased ever  spoke  to  him,  or  shot  at  him,  or 
made  any  hostile  demonstration  towards  him. 

The  case  of  ^Richardson  v.  Commonwealth, 
128  Va.  691,  6&5,  104  8.  E.  788,  790,  is  cited 
and  relied  on  for  the  prisoner.  In  that  case 
we  said: 

"It  has  been  long  settled  that  where  a  homi- 
cide is  committed  in  the  course  of  a  sudden 
quarrel,  or  mutual  combat,  or  upon  a  sudden 
provocation  and  without  any  previous  grudge, 
and  the  killing  is  from  the  sudden  heat  of  pas- 
sion growing  solely  out  of  the  quarrel,  or  com- 
bat, or  provocation,  it  is  not  murder,  but  is 
manslaughter  only— voluntary  manslaughter,  if 
there  be  no  further  justification,  and  involun- 
tary manslaughter  if  the  killing  be  done  in  the 
commission  of  some  lawful  act,  such  as  injus- 
tifiable  self  defense." 

This  statement  of  the  law  manifestly  has 
no  application  to  the  facts  of  the  case  in  judg- 
ment Here  we  have  not  even  a  claim  of 
any  sudden  quarrel,  or  mutual  combat,  or 
provocation.  The  defendant  testified  that 
he  did  not  shoot  the  deceased  at  all.  The 
jury  upon  abundant  evidence  found  that  he 
did.  The  verdict  binds  us  on  this  point,  and 
the  case  as  it  comes  here,  therefore,  is  one 
in  which  the  defendant,  with  a  deadly  weap- 
on In  his  previous  possession,  killed  the  de- 
ceased without  provocation  or  other  extenu- 
ating circumstances.  Upon  these  facts,  even 
if  he  had  been  convicted  of  murder  in  the 
first  degree,  we  could  not  interfere.  Hill's 
Case,  2  Gratt  (43  Va.)  594,  606;  Howell's 
Case,  26  Gratt  (67  Va.)  995 ;  Jones'  Case,  100 
Va.  842,  855,  41  S.  E.  951;  Thompson's  Case, 
131  Va, ,  109  S.  B.  447,  454. 

[2]  It  is  true  that  no  previous  quarrel  or 
grudge  between  the  accused  and  the  deceased 
was  proved,  but  inr  order  to  constitute  mur- 
der even  in  the  first  degree  it  Is  not  neces- 
sary that  the  intent  to  kill  should  have  ex- 
isted for  any  particular  length  of  time.  It 
may  be  formed  at  the  very  moment  of  the 
killing.  McDaniers  Case^  77  Va.  281,  284; 
Thompson's  Case,  supra. 


2.  The  next  question  to  be  considered  is  an 
interesting  and  impdrtant  one,  and  arises 
upon  the  following  state  of  facts: 

[3]  On  the  day  after  the  homicide  the  coro- 
ner held  an  inquest  at  which  the  defendant 
testified  as  a  witness.  While  the  record  is 
not  entirely  clear  upon  the  point,  we  shall 
assume,  in  order  to  give  the  defendant  the 
full  benefit  of  his  contention,  that  he  was 
duly  summoned  and  that  he  did  not  volun- 
tarily offer  himself  as  a  witness.  He  was 
not  under  arrest  at  that  time,  nor,  so  far  as 
the  record  shows,  had  he  been  charged  with 
the  crime.  Upon  this  assumption  Imd  under 
these  circumstances,  even  though  his  testi- 
mony at  the  coroner's  inquest  may  have  tend- 
ed to  exculpate  him,  he  cannot  be  regarded 
as  having  been  there  in  the  capacity  of  a  wit- 
ness in  his  own  behalf.  Mullins  v.  Common- 
wealth, 113  Va.  787,  792,  75  S.  B.  198 ;  Beale's 
Crim.  PI.  &  Pr.  p.  816.  He  was  subsequently 
indicted,  and  at  the  trial  he  went  on  the 
stand  and  testified  fully  as  a  witness  in  his 
own  behalf,  stating,  among  other  things,  that 
he  did  some  shooting  but  did  not  shoot  the 
deceased.  On  cross-examination  he  was 
as]j:ed  and  required  to  answer,  over  objection 
by  his  counsel,  whether  he  did  not,  while  tes- 
tifyfng  at  the  coroner's  inquest,  make  this 
statement: 

"I  didn't  hear  any  shooting  last  night  and 
I  don't  remember  seeing  any  pistol  laying  be- 
side the  body.  I  did  not  do  any  shooting  my- 
self to  my  knowledge." 

To  this  inquiry  the  defendant  replied: 
"Yes,  I  £d  make  that  statement" 

He  was  then  further  asked  and  required  to 
answer,  subject  to  like  objection  by  his  coun- 
sel, the  following  question: 

*'You  have  then  made  two  different  state- 
ments about  this  shooting,  the  one  whidi  you 
made  before  the  coroner's  jury  and  the  one 
which  you  have  just  made  here;  whldi  is 
true?" 

His  answer  was: 

"The  one  that  I  have  just  made  is  true,  I 
don't  know  why  I  made  the  other  one." 

[4]  It  is  insisted  by  coimsel  for  defendant 
that  this  cross-examination  was  in  violation 
of  section  4781  of  the  Code,  which  Is  to  the 
following  effect: 

"In  a  criminal  prosecution,  other  than  for 
perjury,  or  in  an  action  on  a  penal  statute,  evi- 
dence shall  not  be  given  against  the  accused  of 
any  statement  made  by  him  as  a  witness  upon 
a  legal  examination,  unless  such  statement  was 
made  when  examined  as  a  witness  in  his  own 
behalf." 

To  support  the  contention  that  the  cross- 
examination  of  the  accused  as  above  set  out 
was  In  violation  of  the  terms  of  this  statute, 
we  are  referred  to  the  case  of  Kirby  v.  Com- 
monwealth, 77  Va.  681,  46  Am.  Rep.  747,  and 
Mullins  v..  Commonwealth,  supra. 
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In  Kirby  ▼.  Commonwealth  there  had  been 
two  trials,  at  the  first  of  which  the  prisoner, 
Kirby,  had  gone  on  the  witness  stand  in  his 
own  behalf.  At  \he  second  trial  he  did  not 
testify,  but  a  third  party  was  allowed  to 
testify,  over  objection,  that  certain  state- 
ments made  by  Kirby  at  the  first  trial  were 
in  conflict  with  the  testimony  of  two  of  his 
witnesses  at  the  second  trial.  The  statute, 
Code  1873,  c.  195,  §  22  (subsequently  amended 
and  now  appearing  as  section  4781  of  the 
Code  quoted  above),  in  force  at  the  time  the 
Kirby  Case  was  decided,  was  to  the  follow- 
ing effect: 

''In  a  criminal  prosecation  other  than  for 
perjury,  or  an  action  on  a  penal  statute,  eri- 
dence  shall  not  be  given  against  the  accused  of 
any  statement  made  by  him  as  a  witness  upon 
a  legal  examination." 

The  court,  in  an  opinion  by  Judge  Lewis, 
held  that  the  testimony  was  improperly  ad- 
mitted, and  reversed  the  Judgment  for  that 
reason.   The  decision  was  in  .conformity  with 
the  terms  of  the  statute  as  then  in  force; 
and  it  was  doubtless  to  me%^t  the  effect  of 
that  decision  that  the  statute  was  subsequent- 
ly amended  by  adding  the  words,  "unless 
Buch  statement  was  made  when  examined  as 
a  witness  in  his  own  behalf.**     Under  the 
statute  as  it  was  when  the  Kirby  Case  was 
decided,  if  the  defendant  himself  had  first 
testified  in  his  own  behalf  and  had  then  been 
asked  on  cross-examination  whether  he  had 
not  made  certain  statements  at  the  former 
trial  contrary  to  those  he  was  making  at  the 
second  trial,  it  is  possible  that  this  court 
would  have  held,  notwithstanding  the  then 
existing  terms  of  what  is  now  section  4781, 
that  he  was  compellable  to  answer  on  the 
ground  that  in  becoming  a -witness  he  waived, 
at   least  as  to  his  credibility  and  witness- 
character,  the  privilege  which  that  statute 
was  intended  to  protect.    Some  of  the  cases 
on   the  subject  have  in  principle  and  effect 
gone  thus  far.    See  8  Wigmore  on  Evidence, 
8  2276  (a),  p.  3151,  Jones  on  Evidence,  {  887, 
and  numerous  other  authorities  cited  later 
cm  in  this  opinion.    But  we  need  not  specu- 
late as  to  what  this  court  would  have  done 
in   the  Kirby  Case  under  the  circumstances 
here  suggested.    The  fact  remains  that  the 
accused  did  not  testify  on  the  second  trial, 
and  that  the  provisions  of  sections  4778  and 
4781  were  at  that  time  vitally  different  from 
w^hat*  they  were  when  the  instant  case  was 
tried,  and  the  two  cases  are  therefore  readily 
distinguishable.    It  is  clear,  at  any  rate,  that 
the  previous  statements  of  the  accused  which 
were  excluded  in  the  Kirby  Case  would  be 
adzntesible  now,  because  those  statements  had 
been  made  by  him  ''as  a  witness  in  his  own 
behal:f." 

In  Mullins  v.  Commonwealth,  supra,  while 
the  opinion  does  not  state  the  facts  fully,  it 
appears  from  the  record  therein,  which  we 
have  examined,  that  a  witness  was  permitted, 
over  tlie  objection  of  the  accused,  to  testify 


that  the  latter  as  a  witness  at  the  coroner's 
inquest  had  stated  that  a  certain  other  per- 
son had  made  threats  against  the  deceased. 
Judge  Buchanan,  in  delivering  the  opinion 
of  the  court  in  that  case,  quoted  section  3901 
of  the  Code  of  1887,  which  is  identical  with 
section  4781  of  the  Code  of  1919,  and  then 
said: 

'The  introduction  of  the  evidence  in  question 
was  forbidden  by  the  section  of  the  Code  quot- 
ed, and  the  objection  of  the  accused  ought  to 
have  been  sustained^—dting  Kirby's  Case,  su- 
pra. 

In  the  MuUins  Case  the  former  statements 
of  the  accused  which  the  court  said  were 
improperly  admitted  had  not  been  made  as 
a  witness  In  his  own  behalf,  but  at  a  coroner's 
inquest,  and  were  testified  to  by  a  third  party 
as  a  witness  in  chief  for  the  commonwealth. 
The  case  would  therefore  be  in  point  here 
as  authority  for  the  accused  but  for  the  fact 
that  there  is  (contrary  to  his  contention)  a 
clear  distinction  between  a  case  in  which  the 
commonwealth  undertakes  to  prove  by  evi- 
dence in  chief  statements  made  by  an  accused 
person  upon  a  former  legal  examination  (not 
as  a  witness  for  himself),  and  a  case  in  which 
the  commonwealth  merely  seeks  to  bring  out, 
or  to  lay  the  foundation  for  bringing  out, 
such  statement  by  cross-examination  of  the 
prisoner  himself  when  he  takes  the  stand  in 
his  own  behalf. 

When  the  statute  (now  section  4778,  Code 
1919)  making  a  person  charged  with  crime 
competent  to  testify  first  made  its  appear- 
ance as  a  part  of  the  law  of  this  state,  the 
prototype  of  what  is  now  section  4781  of  the 
Code  had  long  been  in  force  in  Virginia*  The 
original  terms  of  the  latter  section  were  as 
follows: 

''It  shall  not  be  lawful  in  any  criminal  prose- 
cution, other  than  a  prosecution  for  perjury,  or 
an  action  upon  a  penal  statute,  to  give  in  evi- 
dence against  the  accused  any  confession  or 
statement  which  he  may  have  made  In  the 
course  of  his  legal  examination  as  a  witness 
before  any  competent  tribunal."  Acts  1847-48^ 
c.  21,  {  48,  p.  163. 

Since  the  act  of  January  21,  1886  (Acts 
1885-86,  p.  31)  and  until  the  adoption  of  the 
Code  of  1919,  the  statute  law  In  this  state  re- 
specting the  right  of  an  accused  person  to 
testify  in  his  own  behalf  remained  as  fol- 
lows: 

"In  any  case  of  felony  or  misdemeanor  the 
accused  may  be  sworn  and  examined  in  his  own 
behalf,  and  be  subject  to  cross-examination  as 
any  other  witness;  but  bis  failure  to  testify 
shall  create  no  presumption  against  him,  nor 
be  the  subject  of  any  comment  before  the  court 
or  jury  by  the  prosecuting  attorney."  CJode 
1887,  S  3897. 

The  Virginia  decisions  which  have  dealt 
with  this  statute  have  not  involved  the  ex- 
act question  now  under  consideration  and 
throw  very  little  light  upon  It    See  Watson 
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y.  Commonwealth,  87  Va.  608,  613,  13  S.  E. 
22 ;  Litton  v.  Commonwealth,  101  Va.  833, 
844,  44  S.  E.  923. 

A  significant  change  was  made  in  the 
phraseology  of  the  statute  by  the  Code  of 
1919,  and  the  section  (in  effect  when  the  in- 
stant case  was  tried)  now  reads  as  follows: 

''In  any  case  of  felony  or  misdemeanor,  the 
accused  may  be  sworn  and  examined  in  his  own 
behalf,  and  if  «o  ttcom  and  examined,  he  ahdll 
he  deemed  to  have  waived  his  privilege  of  not 
ffivmg  evidence  against  himself,  and  shall  be 
subject  to  cross-examination  as  any  other  wit- 
ness; but  his  failure  to  testify  shall  create  no 
presumption  against  him,  nor  be  the  subject 
of  any  comment  before  the  court  or  jury  by 
the  prosecuting  attorney."  Code  1919,  |  4778. 
(Italics  added  to- indicate  amendment.) 

To  this  section  the  Revisors  appended  the 
following  very  pertinent  note: 

''Under  this  section  as  it  stood  before  the 
reTision,  some  doubt  was  expressed  as  to  the 
meaning  of  the  phrase  'subject  to  cross-exam- 
ination as  any  other  witness.*  This  doubt  was 
as  to  whether  the  accused  waives  his  privilege 
of  not  testifying  against  himself  and  may  stop 
at  any  stage  when  a  question  is  asked  which 
would  tend  to  incriminate  him.  While  the  re- 
visors did  not  concur  in  this  doubt,  they  thought 
it  well  to  put  the  language  of  the  section  in 
such  form  as  would  settle  the  question,  ex- 
pressly declaring  that  if  the  accused  be  'so 
sworn  and  examined,  he  shall  be  deemed  to 
have  waived  his  privilege  of  not  giving  evi- 
dence against  himself.' " 

Having  in  mind  the  history,  purpose,  and 
present  terms  of  the  two  statutes,  sections 
4778  and  4781,  we  have  no  difilculty  in  de- 
ciding that  the  action  of  the  trial  court  in 
requiring  the  defendant  to  answer  as  to  the 
statements  made  by  him  at  the  coroner's  in- 
quest was  not  In  any  sense  a  violation  of 
section  4781.  The  "evidence  against  the  ac- 
cosed"  contemplated  by  that  section  in  its 
inception  necessarily  referred  to  evidence  by 
third  parties,  for,  as  we  have  seen,  persons 
accused  of  crime  could  not  testify  when  that 
act  was  passed,  nor  for  a  long  time  after  its 
passage.  No  such  "evidence  against  the  ac- 
cused" has  been  offered  or  allowed  in  the 
case  at  bar.  Section  4778  permits  the  accus- 
ed himself  to  testify,  but  to  do  so  he  must 
accept  all  of  the  terms  of  that  section,  and 

(1)  "be  deemed  to  have  waived  his  privilege 
of  not  giving  evidence  against  himself,"  and 

(2)  "be  subject  to  cross-examination  as  any 
other  witness." 

The  privilege  the  accused  thus  waived  in 
going  on  the  stand  for  himself  was  the  very 
privilege  which  section  4781  was  intended  to 
protect,  and  the  cross-examination  to  which 
he  thus  voluntarily  exposed  himself  further 
cut  off  his  right  to  rely  upon  the  protection 
of  that  section.  The  right  to  cross-examine 
him  "as  any  other  witness"  implied  the  right 
to  impeach  his  credibility  by  the  same  rules 
as  thoee  applicable  to  other  witnesses.    To 


discredit  the  witness,  if  there  be  reason  to 
doubt  his  truthfulness,  is  one  of  the  legiti- 
mate and  leading  objects  of  cross-examina- 
tion. 1  Thompson  on  Trials,  |  405 ;  1  Green- 
leaf  on  Evidence,  |  446.     ^ 

The  language  of  the  Virginia  statute  seems 
to  us  conclusive  of  the  question  under  con- 
sideration. It  may  be  observed  that  in  this 
particular  case  there  is  no  effort  to  do  more 
than  impeach  the  witness,  because  the  state- 
ment which  he  made  at  the  coroner's  in- 
quest, instead  of  incriminating  him,  distinct- 
ly exculpated  him  £rom  any  connection  with 
the  homicide.  It  was  only  because  he  was 
making  a  different  statement  and  thus  con- 
tradicting himself  that  he  was  cross-exam- 
ined by  the  attorney  for  the  CJommonwealth 
at  the  triaL  In  other  words,  the  evidence 
which  was  brought  out  with  respect  to  the 
statements  of  the  accused  before  the  coroner 
merely  affected  his  character  as  a  witness^ 
and  not  his  guilt  or  innocence.  The  testimo- 
ny elicited  affected  only  his  "witness-char- 
acter," and  did  not  affect  his  "accused-char- 
acter." An  interesting  discussion  of  the  dif- 
ferent between  these  two  capadties  of  an 
accused  person  on  the  witness  stand,  which 
might  be  pertinent  and  important  under  en- 
abling statutes  differing  in  terms  from  ours, 
will  be  found  in  3  Wigmore  on  Evidence^  i 
2277.  The  Virginia  statute,  however,  as  al- 
ready pointed  out,  seems  to  go  the  full  length 
of  requiring  the  accused  person  to  absolute- 
ly and  in  all  respects  waive  his  privilege 
against  self-incrimination,  as  well  as  to  sub- 
ject himself  to  cross-examination  as  other 
witnesses.  Under  our  statute,  therefore, 
there  is  no  real  occasion  for  going  into  a  dis- 
cussion of  Just  how  far  the  right  of  cross- 
examination  "as  any  other  witness"  entitles 
the  commonwealth  to  bring  out  on  cross-ex- 
amination facts  relating  to  the  guilt  or  in- 
nocence of  the  accused,  as  distinguished  from 
facts  which  might  be  used  in  impeaching 
his  credibility. 

Even  in  those  states,  however,  in  which  the 
enabling  statute  merely  gives  the  accused 
the  right  to  testify,  without  requiring  any 
waiver  of  privilege,  and  without  expressly 
giving  the  right  of  cross-examination  by  the 
state,  it  has  generally  been  held  that  no  dif- 
ference was  intended  "between  the  witness- 
character  of  the  accused  and  that  of  any  oth- 
er witness."  1  Thompson  on  Trials,  |  642; 
2  Wigmore  on  Elvidence,  {  890;  Hicks  ¥• 
State,  99  Ala.  169,  13  South.  375;  Smith  v. 
State,  137  Ala.  22,  34  South.  396;  Common- 
wealth V.  Tolliver,  119  Mass.  312 ;  Harrold  v. 
Territory,  18  Okl.  395,  89  Pac.  202.  10  U  R. 
A.  (N.  S.)  604,  11  Ann.  Gas.  818;  Fitzpatriclc 
V.  U.  S.,  178  U.  S.  304,  20  Sup.  Ct  944,  44  I^ 
Ed.  1078 ;  Sawyer  v.  U.  S.,  202  U.  S.  150,  16S^, 
26  Sup.  Ct  676,  50  K  Ed.  972,  6  Ann.  Oea. 
269 ;  note  to  People  v.  Tice,  131  N.  Y.  651,  30 
N.  B.  494,  15  L.  R.  A.  669. 

In  CJommonwealth  y.  Tolliver,  supra,  tiio 
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court  refused  to  permit  the  introductioii  of 
evidence  of  certain  statements,  In  tlie  nature 
of  confessions,  made  by  the  accused,  on  the 
ground  that  the  same  were  unduly  and  im- 
properly influenced  by  promises  or  threats. 
Afterwards  the  accused  offered  himself  as  a 
witness  in  his  own  behalf,  and  the  court  held 
that  upon  cross-examination  he  could  be  ful- 
ly interrogated  by  the  prosecuting  attorney 
inr^ard  to  such  statements  and  confessions, 
as  affecting  his  credit  In  that  case  the 
Massachusetts  Supreme  Court  said: 

"By  ayailing  himself  of  the  right  to  take  the 
stand  as  a  witness,  the  defendant  became  a 
general  witness  in  the  case,  subject  to  the 
same  tests  of  truthfulness,  and  the  same  rules 
as  to  examination  and  cross -exaihination  as 
are  applicable  to  all  other  witnesses.  Being 
sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  he  waived  all  right  to 
keep  anything  back,  even  in  the  case  of  ques- 
tions, the  answers  to  which  would  tend  to  crim- 
inate himself.  •  •  •  Among  the  modes  of 
impeachment,  he,  like  any  other  witness  may  be 
cross-examined  as  to  a  conflicting  account  of 
the  matter  given  by  him  on  some  other  occasion. 
Such  an  inquiry  may  be  gone  into,  not  for  the 
purpose  of  proving  the  truth  of  the  former  ac- 
count, but  as  an  impeachment  of  his  credit  as 
a  witness.  ^  *  *  He  would  still  be  at  liberty 
to  testify  that  his  alleged  confession  was  not 
trae,  and  to  offer  such  explanation  as  to  the  in- 
ducements and  circumstances  under  which  he 
gave  it  as  he  may  see  fit" 

'   In  Hicks  V.  State,  supra,  the  Alabama  Su- 
preme Court  held  that,  whoi  a  defendant  In  a 
criminal  case  elects  to  testify  in  his  own  be- 
half, he  becomes   subject  to   cross-examina- 
tion like  any  other  witness  and  may  be  im- 
peached by  proof  of  contradictory  statements 
previously  made  by  him,  even   though   such 
statements  consist  of  declarations  or  admis- 
sions on  his  part  which  have  first  been  offer- 
ed by  the  state  as  evidence  against  him  and 
excluded  because  not  shown  to  have  been 
Yolnntarily  made. 

The  syllabus  to  the  report  of  the  Hicks 
Case  refers  to  Alabama  Code,  {  4473,  as  the 
provision  under  which  the  accused  was  given 
tbe  right  to  testify  in  his  own  behalf;  but 
tlie  text  of  that  section  does  not  appear  in 
tbe  report  of  the  case.  We  assume  that  the 
Alabama  statute  is  silent  as  to  the  right  to 
cross-examine;  but  whether  so  or  not  the 
rase  is  directly  in  point. 

In  Harrold  v.  Territory  of  Oklahoma,  18 
Okl.  395,  89  Pac,  202,  10  L.  R.  A.  (N.  S.)  604, 
11  Ann.  Cas.  818,  it  was  held  that,  when  a 
prisoner  on  trial  voluntarily  takes  the  stand 
in  liis  own  behalf,  he  waives  all  privilege 
wliich  he  is  entitied  to  by  remaining  silent, 
ancl  subjects  himself  to  the  same  rules  of  cross- 
examination  as  any  other  witness,  and  that 
be  may  be  asked  whether  he  has  not  there- 
tofore made  certain  statements,  admissions, 
or  confesedons  inconsistent  with  his  testimo- 
ny at  tbe  trial;  that,  if  he  admiti  making 


such  statements,  he  may  explain,  or  show  the 
circumstances  or  conditions  under  which  they 
were  made;  that,  if  he  denies  making  such 
statements,  then  the  state  <m  rebuital  may 
prove  the  admissions  or  confessions  made  by 
him ;  and  that  this  may  be  done  even  though 
the  admissions  or  confessions  would  not 
have  been  admissible  if  he  had  remained  si- 
lent 

In  that  case  the  court  in  the  course  of  the 
opinion  said: 

**The  most  serious  question  presented  is:  Did 
the  court  err  in  permitting  the  prosecution  on 
cross-examination,  to  ask  Uie  prisoner  if  he 
had  not  made  certain  statements  and  admis- 
sions inconsistent  with  his  testimony,  and 
which  were  asked  for  the  purpose  of  impeach- 
ment if  denied,  and  to  show  his  criminality  if 
admitted?  These  same  admissions  and  confes- 
sions had  been  excluded  by  the  court  as  not 
having  been  voluntarily  made  when  offered  by 
the  prosecution  in  support  of  its  case  in  chief. 
When  the  rule  prevailed  that  a  prisoner  on 
trial  for  a  crime  was  not  permitted  to  speak 
or  be  heard  in  his  own  defense,  the  rule  was 
established  that  no  confession  made  by  the 
prisoner  should  be  introduced  against  him  if 
the  same  was  induced  by  fear,  under  duress,  or 
through  promise  of  leniency  or  immunity.  A 
confession  or  admission  made  by  the  prisoner 
in  order  to  be  admissible  against  him  must  have 
been  made  voluntarily  and  freely.  The  strong- 
est reason  for  tbe  strictness  of  this  rule  was 
that  the  prisoner  was  not  permitted  to  deny 
or  explain  the  statements  attributed  to  him,  or 
to  offer  any  explanation  of  the  circumstances 
under  which  he  was  induced  to  make  them.  He 
was  required  to  keep  silent,  and  hence  no  evi- 
dence of  admission,  confession,  or  inculpatory 
statements  was  allowed  to  be  given  in  evidence 
against  him,  until  it  was  made  to  appear  to  the 
court  that  the  same  were  freely  and  volun- 
tarily made.  Now,  the  prisoner  is  permitted 
to  testify  the  same  as  any  other  witness,  if  be 
voluntarily  offers  himself.  So  long  as  he  re- 
mains silent  the  reason  for  the  rule  of  exclud- 
ing confessions  not  voluntarily  made,  remains, 
but  when  he  waives  his  privilege  and  becomes 
a  witness  for  himself,  the  reason  for  the  former 
rule  ceases  and  he  has  the  privilege  and  the 
opportunity  to  deny  or  admit  any  statement  or 
admission  attributed  to  him,  and  if  he  admits 
making  any,  he  has  the  right  to  explain  all  the 
conditions  and  circumstances  under  wliich  the 
same  were  given;  and  the  jury  can  judge  of 
the  truthfulness  of  this  class  of  testimony  the 
same  as  of  tLAy  other.  We  see  no  sound  reason 
why  a  prisoner  charged  with  a  crime  and  who 
voluntarily  becomes  a  witness  in  his  own  l>e- 
half  should  any  longer  be  entitled  to  any  spe- 
cial privileges  which  are  not  allowed  to  every 
other  witness.  If  any  other  witness  has  made 
statements  out  of  court  inconsistent  with  or 
contrary  to  his  testimony  given  in  court,  he 
may  be  asked  if  he  has  not  made  such  state- 
ments, and  if  he  admit  then  he  may  explain 
the  conversation  and  the  circumstances  and  the 
inducements  under  which  the  statements  were 
made.  If  he  deny  having  made  the  statements, 
then  he  may  be  impeached  by  showing  that  he 
did  make  them.  This  being  the  rule  to  which 
every  other  witness  subjects  himsdf  when  he 
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becomes  a  witness,  we  see  no  sound  or  plausi- 
ble reason  why  the  same  rule  shall  not  apply 
to  the  witness  who  is  charged  with  a  crime 
and  who  testifies  in  his  own  behalf.  He  must 
weigh  the  consequcAces  and  determine  the  re- 
suits  before  he  goes  upon  the  stand;  he  must 
be  conscious  of  his  vulnerable  parts,  and  if  he 
is  unable  to  withstand  the  attacks  to  which 
every  other  witness  for  or  against  him  must 
subject  himself,  he  should  maintain  his  silence 
and  retain  all  his  privileges. 

**In  a  well-considered  and  lengthy  opinion 
b^  Mr.  Justice  White,  containing  voluminous 
citations  of  authorities  and  a  review  of  the 
history  of  the  law  relating  to  the  admissibility 
of  confessions,  delivered  in  the  case  of  Bram 
V.  United  States,  168  U.  S.  532,  42  I/.  Ed.  568 
[18  Sup.  Gt.  Bep.  183],  it  was  said:  'In  crim- 
inal trials,  in  the  courts  of  the  United  States, 
wherever  a  questiou  arises  whether  a  con- 
fession is  incompetent  because  not  voluntary, 
the  issue  is  controlled  by  that  portion  of  the 
6th  Amendment  to  the  Constitution  of  the 
United  States,  commanding  that  no  person 
''shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself.    *    *    «  f> » >» 

Again,  in  tbe  Harrold  Case,  the  Oklahoma 
court  said: 

"If  it  be  true  then,  and  in  the  light  of  the 
holding  of  the  highest  court  in  the  nation  it 
cannot  be  doubted,  that  the  rejection  of  invol- 
untary confessions  is  because  of  the  constitu- 
tional rights  of  the  accused  not  to  be  compelled 
to  be  a  witness  against  himself,  then  by  the 
decisions  of  the  same  high  court  when  the  pris- 
oner voluntarily  bec6mes  a  witness  in  his  own 
behalf  be  waives  this  constitutional  privilege 
and  subjects  himself  to  the  same  rules  as  to 
the  examination  of  witnesses  as  any  other  wit- 
ness. It  seems  that  it  must  necessarily  result 
that  it  is  violative  of  no  constitutional  right 
or'  of  the  principles  of  civil  liberty,  to  require 
a  prisoner  while  testifying  as  a  witness  in  his 
own  behalf,  to  answer  any  question,  the  answer 
to  which  might  tend  to  impeach  or  discredit 
him." 

In  the  note  to  the  Harrold  Case,  10  L.  B. 
A.  (N.  S.)  605,  it  is  said: 

"But  the  courts  are  not  in  harmony  as  to  the 
right  to  cross-examine  the  accused  as  to  con- 
fessions which  would  not  be  admissible  as  orig- 
inal evidence  against  him,  although  the  weight 
of  authority  seems  to  be  against  the  doctrme 
of  Harrold  y.  Territory." 

This  comment  in  the  note  is  not  supported 
by  the  authorities  cited  therein,  and  judging 
from  the  numerous  decisions  referred  to  in 
the  Massachusetts  and  Alabama  cases,  su- 
pra, the  comment  seems  to  be  unsupported 
by  the  authorities  generally.  The  only  cases 
cited  to  support  it  are  Shephard^  v.  State,  88 
Wis.  185,  58  N.  W.  449,  and  several  Texas 
casea 

The  Harrold  Case,  it  is  true,  was  reversed 
by  the  United  States  Circuit  Court  of  Appeals, 
Eighth  Circuit  (160  Fed.  47,  04  C.  C.  A.  415, 
17  Ann.  Cas.  868),  in  an  opinion  by  Judge 
Sanborn,  for  whom  we  entertain  the  highest 
re^)ect;  but  we  are  unable  to  concur  in  the 
fundamental  proposition  upon  which  that 
opinion  seems  to  be  rested,  namely,  that  "in- 
voluntary confessions  of  accused  persons  are 
inadmissible  to  impeach  them  as  witnesses, 
on  the  same  ground  that  hearsay  and  aU  oth- 
er Incompetent  evidence  Is  inadmissible  to  im> 


fPeadi  other  witnesses^  because  they  are  un- 
worthy of  belief."  The  controlling  reason, 
as  we  think,  why  involuntary  ccmfessions  are 
generally  inadmissible.  Is  that  their  intro- 
duction would  violate  the  constitutional  guar- 
anty which  protects  an  accused  person  from^ 
being  required  to  give  evidence  against  him- 
self. See  opinion  of  Chief  Justice  White  in 
Bram  v.  United  States,  168  U.  S.  532, 18  Sup. 
Ct  183,  42  L.  iBd.  568,  cited  by  the  Supreme 
Court  of  Oklahoma  in  the  Harrold  Case. 
Furthermore,  it  seems  reasonably  dear  from 
Judge  Sanborn's  opinion  that,  if  he  had  been 
dealing  with  a  statute  containing  the  provi- 
sions of  section  4778  of  the  Code  of  1010,  he 
would  have  affirmed  the  Oklahoma  court. 

In  so  far  as  our  examination  has  gone,  we 
think  the  weight  of  authority  supports  the 
conclusion  that  there  was  no  error  in  requir* 
ing  the  defendant  in  this  case  to  answer  tha 
questions  relating  to  his  testimony  before  the 
coroner,  and  we  are  entirely  satisfied,  par- 
ticularly in  view  of  the  terms  of  our  statute, 
that  the  better  reason  Is  in  accord  with  this 
conclusion. 

[6]  3.  It  appears  from  the  record  that  an 
instruction  tendered  by  the  defendant  and 
refused  by  the  court  has  been  lost,  the  derlr 
certifying  with  respect  thereto  as  follows: 

*'I  have  not  been  able  to  find  the  instruction 
referred  to  in  Bill  of  Exception  No.  3,  which 
instruction  was  modified  by  the  court,  and 
hence  I  am  unable  to  certify  tiie  same  m  th* 
record." 

It  Is  contended  that  the  accused,  without 
any  fault  of  his  own,  is  thus  prevented  from 
presenting  to  this  court  the  question  arising 
with  respect  to  this  instruction,  and  that 
therefore  the  Judgment  should  be  reversed. 

[6]  Instructions  are  not  a  part  of  the  ree> 
ord  until  they  are  made  so  by  bill  of  excess 
tions,  and  it  is  the  duty  of  the  party  seeking 
to  avail  himself  of  an  alleged  error,  as  to  an 
instruction  to  see  that  the  same  is  duly  em- 
bodied in  a  bill  of  exceotlons.  and  oresented 
to  the  trial  court  for  certification.  An  in- 
struction offered  and  refused  is  no  more  a 
part  of  the  record  than  a  motion  made  and 
overruled,  or  testimony  admitted  or  exclud- 
ed, until  it  has  been  incorporated  in  the  rec- 
ord by  bill  of  exceptions.  The  duty  of  mak- 
ing up  the  record  so  far  as  bills  of  exceptions 
are  concerned  rests  primarily  upon  the  pur- 
ty  seeking  relief.  This  court  will  not  pre^ 
sume  error.  It  must  be  atfirmatively  shown. 
There  is  no  merit  in  this  assignment,  and 
the  same  is  overruled. 

[7, 8]  4.  After  the  term  at  which  the  de- 
fendant was  convicted  had  ended,  he  made  a 
motion  for  a  new  trial  on  the  ground  of  aft- 
er discovered  evidence.  Even  if  the  trial 
court  had  the  power  to  grant  a  new  trial  aft- 
er the  sentence  of  conviction  had  become 
final  by  the  adjournment  of  the  court  for  the 
term,  we  would  be  unable  to  reverse  the 
Judgment  in  this  case  for  refusal  to  grant 
the  motion,  because  there  is  nothing  In  the 
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recoid  to  show  the  spedflc  groundB  upoD 
which  the  motion  was  made.  But  the  ques- 
tion is  concluded  by  the  Virginia  decisions 
on  the  subject.  The  circuit  court  had  no 
power  to  grant  the  motion.  Allen  v.  Oom- 
monwealth,  114  Va.  826,  77  S.  B.  66,  Harley 
V.  Commonwealth,  131  Va.  — ,  108  S.  B.  64& 

For  the  same  reasons,  and  upon  the  same 
authority,  we  must  overrule  the  assignment 
based  upon  the  refusal  of  the  court  to  grant 
a  new  trial  for  alleged  misconduct  of  coun- 
sel who  appeared  for  the  prisoner  in  the  low- 
er court. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 

(132  Va.  139) 

AMERICAN  RY.  EXPRESS  CO.  V. 
DOWNING. 

(Supreme   Court   of  Appeals  of   Virginia. 
March  16,  1922.) 

1.  Corporations  <3=:»590(3)— Corporation  tak- 
ing over  all  tangible  property  of  another  lia- 
ble for  Its  debts. 

A  corporation  which  took  over  the  entire 
bnsincfss  of  another  corporation  as  a  going 
concern  and  all  of  the  tangible  property  of  the 
latter  theretofore  used  in  its  business,  paying 
therefor  only  in  capital  stock,  must  pay  any 
existing  liabilities  of  the  corporation  taken 
orer  of  which  it  had  actual  or  constructive 
knowledge,  at  least  to  the  extent  of  the  prop- 
erty acquired. 

2.  Corporations  ^=s>59 1 —Creditor  of  constit- 
uent eorporatlon  may  sue  at  law  consolidated 
corporation  under  Implied  promise  to  pay. 

Where  the  law  implies  a  promise  on  the 
part  of  a  consolidated  corporation  to  pay  the 
liabilities  of  the  constituent  companies,  the 
Bitnation  is  precisely  the  same  in  principle  as 
if  such  promise  were  an  express  promise,  and 
creditors  of  the  constituent  companies  may  re- 
cover on  it  by  action  at  law  against  the  prom- 
isor. 

3.  Corporations  ^=s>590(3)— Merglno  eorpora- 
tlon liable  to  eredltors,  though  If  does  not 
receive  all  of  property  of  merged  oorpora- 
tfon. 

It  is  not  essential  to  the  existence  of  lia- 
bility of  a  merging  corporation  for  obligations 
of  the  merged  corporation  that  the  former 
should  have  received  all  of  the  property  of  the 
merged  corporation,  being  liable  to  the  extent 
of  the  property  received;  and  the  quantity  of 
the  property  transferred,  as  compared  with 
that  retained,  is  material  only  on  question 
tefaether  remedy  of  creditors  is  substantially 
unimpaired. 

4.  Corporations  ^=p590(3) -^  Merged  oorpora- 
tion  need  not  cease  to  exist  to  make  merging 
c^orporatlon  liable  to  creditors. 

It  is  not  essential  to  a  merging  corporation 
belniT  considered  as  a  consohdated  company. 
nor  to  its  liability  to  creditors  of  the  mermen 
corporation,  that  the  merged  corporation 
should  cease  to  exist  de  jure;  It  being  sufficient 
that  it  ceases  the  actual  transaction  of  busi- 
ness as  a  going  concern,  and  it  may  continue  in 
existence  for  th^  purpose  of  winding  up  its  af- 


(111  S.B.> 

5.  Carriers   ^=»l34^Flndlng    of   delivery    of 
shipment  to  carrier  sustained. 

In  action  against  express  company  for  val- 
ue of  part  of  shipment  lost,  evidence  held  suffi- 
cient to  support  a  finding  that  the  shipment 
was  delivered  to  defendant's  predecessor. 


Error  to  Circuit  Court,  Accomac  County. 

Action  by  J.  W.  Downing  against  the  Ameri- 
can Hallway  Express  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  is  an  action  brought  by  the  defendant 
in  error,  J.  W.  Downing,  against  the  plaintiff 
in  error,  the  American  Railway  Express 
Company,  to  recover  certain  alleged  damages 
occasioned  by  the  loss,  In  transit,  of  840 
pounds  of  Paris  green»  a  portion  of  a  ship- 
ment of  that  commodity  which,  it  is  alleged, 

the  Adams  EEspress  Company,  on  the 

day  of  June,  1918,  received  at  Kensington, 
111.,  as  the  property  of  and  undertoolL  to 
transport  to  the  said  Downing  at  a  certain 
station,  in  Virginia,  on  the  New  York,  Phil- 
adelphia &  Norfolk  Railroad. 

The  respective  parties  to  the  action  will  be 
hereinafter  referred  to  as  plaintiff  and  de* 
fendant  in  accordance  with  their  positions  in 
the  trial  court 

The  Adams  Express  Company  was  engaged 
in  the  express  transportation  business,  as  a 
common  carrier,  from  said  place  of  ship- 
ment in  Illinois  to  said  place  of  destination 
in  Virginia,  at  the  time  of  said  shipment 
and  up  to  June  80,  1918,  inclusive.  On  the 
last-named  day  the  Adams  Express  Company 
terminated  its  said  business,  not  only  be- 
tween said  points,  bat  also  throughout  Vir- 
ginia and  the  United  States;  and  the  de- 
fendant, on  and  after  July  1, 1918,  undertook, 
as  a  common  carrier,  to  carry  on,  throughout 
the  United  States,  the  express  transportation 
business  theretofore  transacted  by  the  Adams 
Express  Company,  the  American  Express 
Company,  the  Wells-Fargo  Express  Company, 
and  the  Southern  Express  Company. 

The  defendant,  the  American  Railway  Ex- 
press Company,  is  a  corporation,  incorpor- 
ated under  the  laws  of  the  state  of  Delaware 
on  June  22,  1918,  and  as  such  authorized 
to  engage  in  and  carry  on  throughout  the 
states,  territories,  and  possessions  of  the 
United  States  and  in  the  District  of  Columbia 
and  in  adjacent  foreign  countries,  the  ex- 
press transportation  business,  as  a  common 
carrier;  the  authorized  capital  stock  of  the 
defendant  being  $40,000,000  divided  into  400.- 
000  shares  of  the  par  value  of  $100  each, 
the  minimum  capital  stodc  with  which  the 
corporation  was  authorized  to  commence  bus- 
iness being  $33,000,000. 

The  undertaking  aforesaid,  on  the  part  of 
the  defendant,  the  American  Railway  Ex- 
press Company,  on  and  after  July  1, 1918,  to 
carry  on  throughout  the  United  States  the 
transportation  business  theretofore  transact- 
ed by  the  Adams,  the  American,  the  Wella- 
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Fargo,  and  the  Southern  Express  Companies, 
was  entered  into  in  pursuance  of  an  agree- 
ment between  the  four  companies  last  men- 
tioned and  the  defendant  That  agreement 
was  entered  into  some  time  in  June,  1918, 
prior  to  July  1,  1918.  There  is  no  copy  of 
such  agreement  in  the  record  of  the  case 
before  us,  and  what  are  or  are  not  some  of 
its  provisions  may  be  said  to  be  left  in  some 
doubt  At  any  rate,  one  of  the  subjects  of 
controversy  In  the  instant  case  is  whether 
such  agreement  on  the  part  of  the  defendant 
expressly  stipulated  that  it  would  be  liable 
for  and  would  pay  all  of  the  unsecured  in- 
debtedness of  the  Adams  Express  Company 
existing  on  July  1,  1918. 

There  are  other  provisions  of  said  agree- 
ment and  certain  facts  attending  the  or- 
ganization and  the  beginning  of  the  business 
of  the  defendant  on  July  1,  1918,  and  the 
passing  into  its  hands  on, that  day  of  certain 
property  of  the  Adams  Express  Company, 
about  which,  however,  there  is  no  contro- 
versy in  the  case  and  which  appear  from  the 
record  before  us.    These  are  as  follows: 

The  defendant  began  its  business  aforesaid 
on  July  1,  1918.  Prior  to  that  date  it  owned 
no  property  whatever.  On  that  date,  in  pur- 
suance of  said  agreement  between  it  and 
the  four  other  express  companies  aforesaid, 
the  defendant  took  over  from  such  four  other 
express  companies  certain  property  thereto- 
fore belonging  to  such  other  companies,  at  a 
valuation  of  (30,000,000,  to  be  paid  for  by 
the  Issuance  of  capital  stock  of  the  defend- 
ant of  the  par  value  of  that  amount  and 
delivery  of  such  stock  to  such  four  other  ex- 
press companies.  The  property  of  the  Adams 
Bxpress  Company  which  was  thus  acquired 
by  the  defendant  was  the  whole  of  the  tan- 
gible property  then  owned  and  used  by  the 
Adams  Express  Company  in  its  express  busi- 
ness aforesaid  throughout  the  United  States, 
including  all  of  such  property  in  Virginia, 
which  was  considerable  in  quantity;  and 
this  property  was  taken  over,  as  aforesaid, 
at  its  book  value,  1.  e.,  its  value  as  carried 
at  the  time  on  the  books  of  the  Adams  Ex- 
press Company.  What  this  precise  value 
was,  or  what  was  the  precise  amount  of  the 
stock  of  the  defendant  which  was  given 
therefor  to  the  Adams  Express  Company* 
does  not  appear  from  the  record  before  us; 
but  it  does  appear  from  the  record  that  this 
value  and  stock  amounted  to  a  great  many 
millions  of  dollars — ^far  more  than  sufficient 
to  pay  the  plaintiff's  daim. 

At  the  time  the  property  aforesaid  of  the 
Adams  Express  Company  was  taken  over  as 
aforesaid,  on  July  1, 1918,  and  the  defendant 
agreed  to  issue  its  stock  therefor  as  afore- 
said, the  defendant  knew  that  an  indefinite 
number  and  amount  of  unliquidated  claims 
against  and  unsecured  obligations  of  the 
Adams  Express  Company,  of  the  character 
«f  the  claim  of  the  plaintiff,  were  in  exist- 
ence, outstanding  and  unsatisfied. 

At  the  time  of  the  trial  the  defendant,  as 


a  matter  of  fact  l^ad  issued  and  delivered 
to  the  Adams  Express  Company  only  about 
75  per  cent,  of  the  stock  which  was  to  be 
issued  to  it  as  aforesaid,  in  payment  for  the 
property  of  the  Adams  Express  Company 
taken  over  by  the  defendant  as  aforesaid. 

After  June  30,  1918,  the  Adams  Express 
Company  had  no  agent  in  Virginia  on  whom 
process  could  be  s^^rved  so  as  to  commence 
a  suit  or  action  in  Virginia  against  it;  nor 
any  property  in  Virginia  which  could  be  at- 
tached. It  appears  that  on  and  after  July 
1,  1918,  the  Adams  Express  Company  did 
own  some  property,  located  elsewhere  than 
in  Virginia,  and  other  than  that  which  was 
turned  over  to  the  defendant  as  aforesaid; 
but  what  was  the  character  or  value  of  such 
other  property,  or  Just  where  it  was  or  is 
located,  does  not  appear. 

So  far  as  appears  from  the  record,  the 
Adams  Express  Company,  on  and  after  July 
1,  1918,  has  engaged  in  no  business,  other 
than  that  of  winding  up  its  affairs,  including 
the  liquidation  of  its  outstanding  liabilities 
and  obligations;  and  for  that  purpose  has 
had  an  office  in  New  York  City,  with  its 
official  organization  intact  consisting  of  its 
president  secretary,  treasurer,  general  coun- 
sel, and  its  claim  departments. 

Other  material  circumstances  are  referred 
to  in  the  opinion  of  the  court 

Stewart  K.  Powell,  of  Onancock,  for  plain- 
tiff in  error. 

S.  James  Turlington,  of  Accomac,  for  de- 
fendant in  error. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court 

The  following  is  the  chief  question  present- 
ed for  our  decision  by  the  a8signme^ts  of 
error,  namely: 

[1]  1.  Is  the  defendant  answerable  to  the 
plaintiff  for  the  liability  of  the  Adams  Ex- 
press Company  to  the  plaintiff  which  exist- 
ed at  the  time  the  defendant  took  over  the 
entire  business  of  the  Adams  Express  Com- 
pany as  a  going  concern  and  all  of  the  tan- 
gible property  of  the  latter  theretofore  used 
in  its  business,  because  of  the  circumstances 
that  the  entire  existence  of  the  Adams  Ex- 
press Company  as  a  going  concern  was  con- 
solidated or  merged  in  the  defendant;  that 
the  liability  existed  at  the  time  of  such  con- 
solidation or  merger,  and  was  actually  or 
constructively  known  to  the  -defendant  to  so 
exist;  that  the  property  so  taken  over  woa 
more  than  sufficient  to  pay  the  liability;  and 
that  the  defendant  did  not  undertake  to  pay 
anything  for  the  property  except  its  own 
capital  stock? 

This  question  must  be  answered  in  the 
affirmative. 

As  said  in  6  Am.  &  (EiUg.  Enc.  Law  (2d 
Ed.)  p.  818,  I  4: 

**When  two  or  more  corporations  are  consol- 
idated into  a  new  corporation  with  a  new 
name,  and  the  constituent  corporations  go  out 
of  eadstence,  if  no  arrangements  are  made  re- 
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npectix^g  their  property  and  liabilities,  the  con- 
solidated corporation  will  be  answerable  for 
their  liabilities,  at  least  to  the  extent  of  the 
property  acquired  from  the  constituent  cor- 
porations whose  liability  is  sought  to  be  en- 
forced against  the  consolidated  corporationJ 


>f 


As  pointed  out,  however,  in  the  valuable 

work  Just  quoted,  tbe  essential  elements  of 

the  liability  of  the  new  corporation  in  such 

case,  and  the  basic  reasons  therefor,  are: 
First,  that  only  by  a  transfer  for  value  can 

the  property  of  a  corporation  or  other  debtor 

be  transferred,  so  as  to  defeat  the  claims 

of  creditors  (Id.,  pp.  819,  822) ;  and,  secondly, 

that  the  new  corporation  does  not  occupy  the 

relation  of  a  purchaser  for   value  of   the 

property  of  the  old  company,  where  it  gives 

nothing  for  the  property  but  Its  own  capital 

stock. 

If,  indeed,  the  property  of  the  old  company 
Is  acquired  by  the  new  corporation  by  actual 
bona  fide  purchase  for  value,  it  is  well  set- 
tled that  the  new  corporation  is  not  liable 
for  claims  against  the  old  company  which 
do  not  constitute  liens  upon  the  property 
purchased.    Id.,  p.  819. 

Concerning  a  similar  situation  to  that  un- 
der consideration  in  the  case  in  Judgment, 
this  is  said  in  Young  v.  The  Steamboat  Key 
City,  14  Wall.  653,  20  L.  Sd.  896: 

•••  •  •  Neither  the  stockholders  of*  (the 
old  company)  **nor  of  the  new  corporation  have 
ever  parted  with  or  paid  any  money  or  other 
tiling  of  value  for"  (the  property),  "other- 
wise than  by  this  consolidation  of  the  com- 
panies into  one;  and  it  is  not  apparent,  nor 
even  a  reasonable  presumption,  that  if  the 
new  company  has  to  pay  the  libelant's  debt  in 
this  case,  they  will  be  the  losers,  but  it  Is 
nearly  certain  the  loss  will  fall  where  it 
should,  on  the  stockholders  coming  in  through 
the"  (old  company). 

As  said  in  5  Thomp.  on  Corp.  (2d.  Ed.)  { 
6083: 

-••♦••  The  consolidated  corporation  as  a 
rale,  even  in  the  absence  of  statute,  or  agree- 
ment, assumes  all  the  liabilities  of  the  con- 
stitpent  companies,  and  they  may  be  enforced 
by  a  direct  action  against  it  as  it  is  pre- 
sumed to  have  notice  of  the  rights  of  credi- 

tOJS." 

As  said  in  Jennings,  Nefl  &  Ck>.  ▼.  Crystal 
Ice  Co.,  etc.,  128  Tenn.  236,  159  S.  W.  1089, 
47  Jj.  B.  A.    (N.  S.)  1061: 

"The  doctrine  that  corporate  assets  are  a 
trust  fund,  at  least  to  the  extent  that  creditors 
are  entitled  in  equity  to  pjayment  of  their  debts 
before  any  distribution  of  corporate  property 
Is  made  among  stockholders,  is  fully  established 
in  Tennessee,  and  creditors  have  a  right  to 
follow  its  assets  or  property  into  the  hands  of 
any  one  who  is  not  a  holder  in  good  faith  in 
the  ordinary  course  of  business.  Vance  v.  Mc- 
Kabb,  etc.,  Co.,  92  Tenn.  47,  20  S.  W.  424; 
Pom.  Bq.  Jnr.  S  1046. 

'There  is  abundant  authority  likewise  for 
the  proposition  that  where  one  corporation, 
for  its  own  stock  and  bonds,  purchases  all  the 
assets  of  another,  without  provision  for  the 
debts  of  the  latter,  the  transaction  is  out  of 


the  ordinary  course  of  bumness,  and  the  very 
circumstances  of  the  case  imply  full  knowledge 
on  the  part  of  the  purchasing  corporation  of 
all  facts  necessary  to  charge  the  property  in 
its  hands  with  the  debts  of  the  selling  corpo- 
ration.    [Citing  authorities.]    •    •    • 

"It  follows  that  when  the  purchasing  cor- 
poration took  over  in  exchange  for  its  own 
stock  and  bonds  the  assets  of  the  other,  and 
permitted  these  securities  which  had  been  sub- 
stituted for  the  visible,  tangible  property  of 
the  selling  corporation  to  be  distributed  among 
the  shareholders  of  the  latter,  without  provi- 
sion for  the  creditors  of  the  latter,  it  there- 
by became  a  party,  with  full  notice,  to  the  di- 
version of  a  trust  fund.  As  such,  the  pur- 
chasing corporation  holds  the  property  so  ac- 
quired impressed  with  the  same  trust  with 
which  said  property  was  originally  charged, 
and  the  purchasing  corporation  is  liable  to  the 
creditors  of  the  selling  corporation  to  the 
extent  of  the  value  of  the  property  thus  ob- 
tained. 

"Creditors  of  the  old  corporation  cannot 
be  required  to  look  alone  to  the  stock  and 
bonds  which  were  substituted  for  the  real, 
tangible  assets  of  that  corporation.  The  val- 
ue of  securities  so  substituted  is  more  or  less 
problematical  and  creditors  should  not  be  forc- 
ed to  surrender  their  daim  against  available, 
visible  assets,  and  transfer  such  claim  to  new 
securities.  Their  remedy  cannot  thus  be  hin- 
dered and  impaired  for  the  benefit  of  stock- 
holders.   ♦    •    ♦ 

"We  are  aware  that  there  is  some  conflict 
in  the  ^cases  as  to  the  rights  of  creditors  un- 
der circumstances  such  as  these,  but  we  think 
the  views  we  have  expressed  are  sustained  by 
the  weight  of  authority.  We  have  no  hesita- 
tion in  announcing  our  belief  that  such  views 
are  correct,  and  they  arc  in  harmony  with 
the  following  cases:  Altoona  v.  Bichurdson 
Gas  &  Oil  Co.,  81  Kan.  717,  106  Pac.  1025,  26 
L.  R.  A.  (N.  S.)  651;  Grenell  v.  Detroit  Gas 
Co.,  112  Mich.  70,  70  N.  W.  413;  Hurd  v.  New 
York,  etc.,  Steam  Laundry  Co.,  167  N.  Y.  89, 
60  N.  B.  327;  Mclver  v.  Young  Hardware  Co., 
144  N.  C.  478,  57  S.  B.  169,  119  Am.  St.  Rep. 
970;  Ft.  Payne  Bank  v.  Alabama  Sanitarium, 
103  Ala.  358,  15  So.  618;  Chattanooga  R.  &  C. 
R.  R.  Co.  V.  Evans,  66  Fed.  809.  14  C.  C.  A. 
116,  31  U.  S.  App.  432;  Hibernin  Ins.  Co.  v. 
St  Louis  &  N.  O.  Transp.  Co.  (C.  C.)  [4 
McCrary,  432]  13  Fed.  516;  Vicksburg  &  Y. 
City  Teleph.  Co.  v.  Citizens'  Teleph.  Co.,  79 
Miss.  341,  30  So.  725,  89  Am.  St  Rep.  656. 

See,  also,  to  same  effect,  notes  in  47  L.  R. 
A.  (N.  S.)  1058,  1059,  11  L.  R.  A.  (N.  S.) 
1119-1132;    and  cases  cited. 

Many  of  the  authorities,  in  the  absence  of 
statute  fixing  the  liability  (wblch  is  the  situa- 
tion touching  the  case  in  Judgment),  regard 
the  liabilities  of  the  consolidated  corpora- 
tion for  the  unsecured  debts  of  its  constitu- 
ent companies  as  In  truth  resting  upon  the 
agreement,  express  or  implied,  of  the  con- 
solidated cori>oration  to  pay  such  debts;  and 
this  we  think,  upon  principle,  is,  in  such 
case,  the  true  ground  on  whidi  the  obligation 
rest& 

In  Morrison  v.  American  Snuff  Co.,  79  Miss. 
830,  SO  South.  723,  89  Am.  St  Rep.  596,  this 
is  said: 
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"The  foundation  of  the  liability  of  a  con- 
solidated corporation  may  rest  on  a  statute 
or  on  an  agreement  either  expressed  or  im- 
plied. If  the  statute  does  not  provide  that 
the  new  company  shall  assume  the  debts  and 
liabilities  of  the  constituent  companies,  and 
there  is  no  expressed  agreement  respecting  the 
same,  the  debts  of  the  original  companies  fol- 
low as  an  incident  of  the  consolidation,  and 
become  by  imp^cation  the  obligations  of  the 
new  corporation"— citing  authorities. 

The  consolidated  company  has  in  its  liands 
property  which  in  equity  and  good  conscience 
belongs  to  the  plaintiff  to  the  extent  of  hav- 
ing his  claim  satisfied  thereby;  and,  where- 
ever  property  or  money  is  so  held,  "the  law 
operating  on  the  act  of  the  parties,  creates 
the  duty,  establishes  the  privity,  and  implies 
the  promise  and  obligation,  on  which  the  ac- 
tion is  founded."  Brewer  v.  Dyer,  7  Gush. 
(Mass.)  339.  See,  to  same  effect  Moses  v. 
Macferlan,  2  Burrow,  1012;  Clark  on  Con- 
tracts, S  314,  p.  757;  Norfolk  v.  Norfolk 
Comity,  120  Va.  356,  91  S.  B.  820;  2  R.  C. 
L.  I  9,  pp.  749,  750. 

[2]  Where  the  circumstances  are  such  that 
the  law  implies  the  promise  on  the  part  of 
the  consolidated  corporation  to  pay  the  lia- 
bilities of  the  constituent  companies,  the  sit- 
uation is  precisely  the  same  in  principle,  as 
if  such  promise  were  an  express  promise; 
and  the  plaintiff  for  whose  benefit  such 
promise  exists  may  recover  upon  it  by  action 
at  law  against  the  promisor,  upon  either  of 
the  principles  aforesaid.  Langhorne  v.  Rich- 
mond R.  Co.,  91  Va.  369,  22  S.  R  159;  and 
Cosmopolitan  Life  Ins.  Co.  v.  Koegel,  104  Ya. 
619,  629-631,  5?  S.  E.  166. 

As  said  in  Langhorne  v.  Richmond  R.  Co., 
supra: 

"Where  two  •  •  •  companies  unite,  or 
become  consolidated  under  the  authority  of  law, 
the  presumption  is,  until  the  contrary  appears, 
that  the  united  or  consolidated  company  has 
all  the  powers  and  privileges,  and  is  subject 
to  all  the  restrictions  and  liabilities,  of  those 
out  of  which  it  is  created.  Tomlinson  v. 
Branch,  15  Wall.  460,  and  Tennessee  v.  Whit- 
worth,  117  U.  S.  139,  147.  The  corporation 
which  is  created  by  such  consolidation  *  *  * 
is  ordinarily  deemed  the  same  as  each  of  the 
corporations  which  formed  it  for  the  purpose 
of  answering  for  the  liabilities  of  the  old  cor- 
porations, and  may  be  sued  under  its  new  name 
•  *  *  for  their  debts  as  if  no  change  had 
been  made  in  the  name,  or  in  the  organization 
of  the  original  corporations.  Jones  on  Railroad 
Securities,  S  415;  1  Thompson's  Com.  on 
Corp.  if  872,  373,  395;  1  Beach  on  Private 
Corp.  H  843,  844;  1  Morawetz  on  Corp.  (  955; 
Taylor  on  Corp.  |  666;  4  Am.  &  Eng.  Bnc  Law, 
272n.- 

And  as  held  in  Cosmopolitan  Life  Ins.  Ca 
y.  Koeg^: 

The  plaintiff's  right  of  action  exists  in  "those 
cases  in  which  the  defendant  has  in  his  hands 
money  which  in  equity  and  good  conscience 
belongs  to  the  plaintiff,  as  where  one  person 


receives  from  another  mon^y  or  property  as  a 
fund  from  which  certain  creditors  of  the  de- 
positor are  to  be  paid,  and  promises,  by  his 
acceptance  of  the  money  or  property  without 
objection  to  the  terms  on  which  it  is  delivered 
to  him,  to  pay  such  creditors.  See  note  1 
Chitty  on  PL  p.  5,  where  a  number  of  cases 
are  cited  as  belonging  to  a  class  In  which  it  is 
said,  'the  law  (in  such  cases)  creates  the 
privity  and  implies  the  promise'  "-anting,  also, 
numerous  other  authorities  to  the  same  ef- 
fect. 

[3]  It  is  not  essential  to  the  existence  of 
the  liability  of  the  new  corporation  which 
we  have  been  ccmsidering  that  such  corpora- 
tion should  have  received  "all"  of  the  prop- 
erty of  its  constituent  companies.  As  said 
in  5  Thomp.  on  Corp.  (2d  Ed.)  |  6085: 

"Consolidated  companies  receiving  most  of 
the  property  of  the  old  companies  are  held  to 
be  liable  for  the  debts  of  such  uniting  compa- 
nies to  the  extent  of  the  property  received  by 
tiiiem." 

See,  to  same  effect,  Berthold  ▼.  HoUaday- 
KlotK  Land  &  Lumber  Co.,  91  Mo.  App.  233: 
Hard  v.  New  York,  etc,  Steam  Laundry  Co., 
167  N.  Y.  89,  60  N.  B.  327. 

In  truth,  the  quantity  of  the  property 
transferred,  as  compared  with  that  retained* 
is  material  only  to  this  extent:  If  there  is 
not  sufficient  property  retained  by  the  con- 
stituent company,  within  the  jurisdiction  of 
the  courts  of  the  state,  to  satisfy  the  obli- 
gation of  such  company  to  the  plaintiff,  so 
that  the  remedy  of  the  plaintiff  is  substan- 
tially impaired,  and  the  other  aforesaid  req- 
uisite circumstances  exist,  the  liability  we 
have  been  considering  will  arise;  if,  on  the 
other  hand,  there  is  sufficient  property  so 
retained  as  to  leave  the  remedy  of  the  plain- 
tiff substantially  unimpaired,  even  if  the 
aforesaid  other  circumstances  do  exist,  the 
liability  will  not  arise. 

[4]  Again:  It  is  not  essential  to  the  new 
corporation  being  considered  as  a  "consoli- 
dated company,"  within  the  meaning  of  those 
terms  as  used  in  the  authorities  above  cited 
and  quoted  from,  nor  to  the  liability  of  the 
new  corporation  above  referred  to,  that  the 
constituent  companies  should  cease  to  exist 
de  jure  on  the  organization  of  the  new  cor- 
poration. The  going  "out  of  existence**  of 
the  constituent  companies  (to  which  the  quo- 
tation ahove  made  from  6  Am.  &  'Eng.  BucL 
Law,  I  4,  p.  818,  and  other  authorities  on 
the  same  subject,  refer)  is  the  cessation  of 
all  actual. transaction  of  business  as  a  go- 
ing concern — the  de  facto  cessation  of  all 
business — the  abandonment  of  all  life  and 
operation  according  to  the  design  of  the  char- 
ter of  the  constituent  companies.  The  con- 
tinued existence  de  jure  of  the  constituent 
companies  for  the  purpose  of  winding  up 
their  affairs  or  other  purposes  is  immaterial. 
Berthold  y.  Holladay-Klotz  Land  &  Lumber 
Co.,  91  Mo.  App.  283;   Montgomery,  etc.,  B. 
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Co.  V.  Branch  Sons  &  Co.,  59  Ala.  139;   5 
Thomp.  <Hi  Corp.  (2d  Ed.)  S  ^041. 
As  said  by  the  authority  last  cited: 

**llie  termination  of  the  existence  of  the 
constituent  companies  is  not  necessary  to 
either  the  accomplishment  or  validity  of  the 
consolidation.    •    •    •" 

The  defendant  relies  upon  McAlister  v. 
American  Railway  Express  Co.,  179  N.  C. 
556,  103  S.  B.  129,  15  A.  I*  B.  1090,  and  it 
must  be  said  that  the  holding  in  that  case 
la  directly  contrary  to  our  holding  above. 
But  such  holding  is,  as  we  think,  also  direct- 
ly contrary  to  the  great  weight  of  authority 
and  to  the  true  principles  involved,  and  for 
tiiose  reasons  we  cannot  follow  it. 

The  other  cases  relied  on  by  the  defendant 
are  the  following :  Seaboard  Air  Line  Ry.  Co. 
V.  Leader,  115  Ga.  702,  42  S.  B.  38;  Whiting 
T.  Maiden,  etc,  B.  Co.,  202  Mass.  298,  88  N. 
E.  907,  132  Am.  St.  Bep.  493;  Austin  v.  Te- 
cnmseh  Nat.  Bank,  49  Neb.  412,  68  N.  W.  628, 
85  L.  B.  A.  444,  69  Am.  St.  Bep.  543;  Colo- 
rado, etc,  B.  Co.  ▼.  Albrecht,  22  Colo.  App. 
201,  123  Pac  957;  Bruffet  v.  Great  Western 
R,  B.  Co.,  25  111.  853;  Hallidie  Machinery 
Co.  V.  Washington  Brick,  etc.,  Co.,  70  Wash. 
80,  126  Pac.  96.  These  cases  are  not  incon- 
sistent with  our  holding  above.  They  hold 
merely  that,  in  the  absence  of  statute  im- 
posing the  liability,  for  the  new  corporation 
to  be  liable  for  the  unsecured  debts  of  its 
predecessor  it  must  appear,  either  that  the 
new  corporation  expressly  assumed  the  11a- 
billtieB  of  its  predecessor,  or  that  the  dr- 
<nimstancefl  are  such  that  the  law  charges 
the  new  corporation  with  such  liability; 
that,  in  the  absence  of  a  statutory  provision 
on  the  subject,  the  mere  fact  that  the  prop- 
erty of  a  company  is  acquired  by  another 
company  or  individual  does  not  of  itself 
make  the  new  holder  of  the  property  liable 
for  the  debts  of  the  seller  of  it;  for,  non 
constat,  the  new  holder  may  have  been  a 
bona  fide  purchaser  of  the  property  for  val- 
ue in  the  ordinary  course  of  business,  in 
which  case  such  holder  would  not  be  UAhle 
for  debts  which  were  not  liens  on  the  proper- 
ty. All  of  this  is  in  entire  accord  with  true 
principles  and  with  our  views  upon  the  sub- 
ject 

Much  of  the  argument  before  us  has  con- 
cerned the  question  of  fact  whether  there 
was  an  express  i  agreement  in  the  case  in 
Judgment  on  the  part  of  the  defendant  to 
pay  the  unsecured  debts  and  liabilities  of 
the  Adams  Ejxpress  Company  existing  at  the 
time  of  the  consolidation  aforesaid;  but  our 
triew  being,  as  aforesaid,  that  under  the  cir- 
cumstances of  this  case  the  law  will  imply 
such  agreement,  it  is,  of  course,  unnecessary 
for  us  to  deal  with  such  question  of  fact 

There  is  but  one  other  question  presented 
by  the  assignments  of  error  for  our  decision, 
and  that  is  this: 

[6]  2.  Was  there  siiflELcient  evidence  before 


!, 


the  jury  to  support  their  flndlig  to  the  ef- 
fect that  the  Adams  Bxpress  Company,  in 
June,  1918,  received,  at  Kensington,  111.,  the 
quantity  of  the  goods  in  question  for  trans- 
portation to  the  plaintiff,  as  alleged? 

This  question  must  be  answered  in  the  af- 
firmative. 

A  witness  for  the  plaintiff,  who  was  the 
.depot  agent  of  the  defendant  at  the  place  of 
destination  of  the  goods  in  Virginia,  was  x>er- 
mitted  by  the  trial  court,  over  the  objection 
of  the  defendant,  to  testify  as  to  what  a 
certain  entry  in  the  delivery  record  book  of 
the  Adams  Express  Company  showed  was  the 
shortage  on  a  shipment  of  said  goods  to  the 
plaintiff  from  Kensington,  111.,  on  May  18, 
1921,  which  was  a  different  shipment  from 
that  on  which  the  action  was  based.  The 
defendant  contends  that  such  testimony  as 
to  such  book  entry  was  improperly  admitted 
in  evidence  for  several  reasons  (which  need 
not  be  set  forth  here),  and  hence  that  the 
case  should  be  considered  as  if  such  testimo- 
ny were  not  in  the  record ;  and  that  if  such 
testimony  were  stricken  out  of  the  record 
there  would  be  no  testimony  left  to  support 
the  verdict  in  the  particular  in  question. 
This  position  of  the  defendant  overlooks  the 
fact  that  the  plaintiff  himself  testified,  with- 
out objection  thereto  on  the  part  of  the  de- 
fendant, that  prior  to  the  trial  he  received  a 
receipt  from  "the  agent  at  Kensington,  UL, 
•  ♦  •  showing  the  shipment"  in  question, 
which  receipt,  other  testimony  for  plaintiff 
before  the  Jury  showed,  was  turned  over  to 
counsel  for  the  defendant  prior  to  the  triaL 
The  agent  at  Kensington,  IlL,  was  agent  for 
the  defendant  at  the  time  he  sent  the  plain- 
tiff the  receipt  mentioned.  There  was  there- 
fore ample  evidence  before  the  jury  to  sup> 
port  the  finding  In  question. 

The  case  will  be: 

Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


(132  Va.  671) 
FOY  V.  COMMONWEALTH. 

(Supreme  Conrt  of  Appeals  of  Virginia. 
March  16,  1922.) 

1.  Criminal  law  ^=91120(3)— SustainlRO  objeo- 
tion  to  question  not  reviewed  where  expected 
answer  does  not  appear. 

Refusal  to  allow  a  witness  to  answer  the 
question,  "What  is  your  religions  faith?*'  will 
not  be  considered  on  appeal,  unless  the  record 
shows  what  answer  was  expected,  though  de« 
fendant  claims  that  his  object  was  to  show  that 
the  witness  was  not  properly  sworn. 

2.  Criminal  law  ^=»26t( I)— Arraignment  or 
plea  not  necessary  In  misdemeanor  oases. 

Under  Code  1919,  §  4889,  no  arraignment 
or  plea  of  the  accused  ia  necessary  in  a  misde- 
meaner  case. 
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Elrror  to  dustings  Court  of  PortsmoutlL 

O.  V.  Foy  was  convicted  of  violaticm  of  the 
prohibition  law,  and  he  brings  error.  Af- 
firmed. 

The  accused  was  tried  by  Jury,  convicted 
of  violating  the  prohibition  law  of  the  state, 
and  the  Judgment  under  review  was  entered 
accordingly.  , 

There  are  but  two  assignments  of  error. 

Frank  L.  Wilson,  of  Portsmouth,  for  plain- 
tiff in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  first  assignment  of  error  is  that  the 
trial  court  refused  to  allow  a  witness  for  the 
commonwealth  to  be  asked  on  cross-exami- 
nation the  question,  ''What  is  your  religious 
faith?" 

It  is  urged  in  argument  for  the  accused 
that  the  object  of  the  question  "was  to  show 
that  if  the  witness  was  of  a  certain  religious 
faith,  he  was  not  properly  sworn,  and  there- 
fore was  not  under  oath,  and  that  his  testi- 
mony was  not  evidence." 

[1]  The  record  does  not  disclose  how  the 
witness  was  sworn;  nor  does  it  show  what 
answer  the  witness  would  have  made;  nor 
that  there  was  any  avowal  of  what  answer 
he  was  expected  to  make  to  the  question. 

It  is  well  settled  that  an  assignment  of  er- 
ror to  the  refusal  of  the  trial  court  to  allow 
a  witness  to  answer  a  question  will  not  be 
considered  on  appeal,  unless  the  record  shows 
what  answer  was  exi)ected.  Washington, 
etc.,  Co.  V.  Goodrich,  110  Va.  682,  66  S.  E. 
977,  and  a  number  of  other  Virginia  cases  on 
the  subject  which  might  be  cited. 

[2]  2.  The  remaining  assignment  of  error 
is  that  the  trial  court  should  have  set  aside 
the  verdict  because  it  does  not  appear  from 
the  record  that  the  accused  was  arraigned 
upon  or  pleaded  to  the  charges  contained  in 
the  indictment;  the  record  showing  merely 
that  the  accused  was  present  when  his  case 
was  called,  and  announced  that  he  was  ready 
for  trial,  whereupon,  the  commonwealth  hav- 
ing made  the  like  announcement,  the  Jury 
were  sworn,  and  the  trial  proceeded  to  the 
verdict  and  judgment. 

This  is  a  misdemeanor  case.  It  is  well 
settled  that  imder  the  statute  (section  48S9, 
Code  1919),  no  arraignment  or  plea  of  the 
accused  was  necessary.  Bare  v.  Common- 
wealth, 122  Va.  783,  94  S.  B.  168. 

The  case  will  be  afilrraed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 


(132  Va.  788) 
RUDD  Y.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia. 
Biarch  16,  1922.) 

1.  Criminal  law  ^s»9l4— DeRlal  of  new  trial 
for  refiMal  to  change  venue  on  ground  that 
ImpartlaJ  Jury  oould  not  be  obtained  not  er- 
ror, where  Impartial  Jury  was  in  fact  ob- 
tained. 

Denial  of  motion  for  new  trial  for  refusal 
to  change  venue,  under  Code  1919,  §  4663,  on 
the  groond  that  a  fair  and  impartial  jury  could 
not  be  obtained,  held  not  error,  where  an  im- 
partial jury  was  in  fact  obtained. 

2.  Criminal  law  ^=9l26(l)— Jury  ^=s>7— Proper 
remedy  for  difficulty  In  obtaining  impartial 
Jury  In  city  or  county  where  trial  Is  had  Is 
motion  for  jury  to  be  summoned  from  other 
city  or  county. 

Where  the  sole  difficulty  to  be  oyercome  in 
order  to  secure  an  impartial  trial  consists  in 
the  difficulty  in  obtaining  a  jury  from  the  city 
or  county  where  the  trial  is  had,  the  proper 
remedy  is  by  motion  for  a  jury  to  be  sum- 
moned from  Bohie  other  city  or  county  under 
the  statute  providing  therefor,  and  not  a  mo- 
tion for  a  change  of  venue. 

3.  Criminal  law  <@=;9956(4)— That  impartial 
Jury  was  obtained  without  motion  for  Jury 
to  be  summoned  elsewhere  Is  not  conclusive 
against  defendant's  right  to  change  of  venue 
for  prejudice  In  community. 

The  fact  that  an  impartial  jury  was  ob- 
tained from  the  city  in  which  the  trial  is  had, 
and  that  no  motion  was  made  for  a  jury  to 
be  summoned  from  another  city,  is  not  conclu- 
sive on  motion  for  new  trial  against  the  de- 
fendant's right  to  a  change  of  venue  on  the 
ground  that  the  case  could  not  be  impartially 
tried  in  such  city  because  of  prejudice  existing 
against  defendant. 

4.  Criminal  law  <&=» 1 1 50— Trial  court  allowed 
wide  discretion  in  matter  of  ordering  change 
of  venue. 

The  trial  court  is  allowed  a  wide  discretion 
in  the  matter  of  ordering  a  change  of  venue, 
and  its  ruling  will  not  be  disturbed,  unless  it 
plainly  appears  that  the  discretion  has  been 
impartially  exercised. 


5.  Criminal  law  ^=> 1 34 (I)— Defendant's  belief 
that  he  cannot  secure  a  fair  trial  not  suffi- 
cient ground  for  change. 

The  mere  apprehension  of  the  accused  that 
he  cannot  secure  a  fair  trial  in  the  city  or  coun- 
ty in  which  he  is  indicted,  is  not  sufficient  to 
support  a  motion  for  a  chapge  of  venue,  but 
he  must  establish  by  independent  and  disinter- 
ested testimony  such  facts  as  make  it  appear 
probable  that  his  fears  and  beliefs  are  well 
founded. 

6.  Criminal  law  ^=:» 1 34 (I)— Evidence  held  to 
Justify  refusal  to  grant  change  of  venue  on 
ground  of  prejudice  against  accused. 

In  prosecution  for  selling  ardent  spirits, 
refusal  to  change  the  place  of  trial  from  the 
city  in  which  defendant  was  indicted  on  the 
ground  that  defendant  could  not  be  accorded 
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a  fair  and  impartial  trial  therein  because  of 
prejudice  against  him,  held  proper  under  the 
evidence. 

7.  Criminal  law  ^=9-126(2)— Change  not  grant- 
ed merely  beoause  prominent  oltlzens  have 
raised  fund  and  employed  oonnsel  to  aid  In 
prosecution. 

The  mere  fact  that  prominent  citizens  have 
raised  a  fund  by  private  subscriptions  and  have 
employed  counsel  to  aid  in  prosecution  of  ac- 
cused, charged  with  selling  ardent  spirits,  is 
not  in  itself  sufficient  ground  for  a  change  of 
venue. 

8.  Jury  ^=»7Q ( I )— Jurors  summoned  on  second 
venire  facias  neoessary  tor  felony  case  may 
be  used  for  misdemeanor  case. 

Where  a  second  venire  facias  was  neces- 
sary to  complete  the  panel  for  the  trial  of  a 
felony  case,  the  jurors  summoned  thereby  could 
be  used  in  the  trial  of  a  misdemeanor  case, 
though  there  were  a  sufficient  number  of  jurors 
summoned  by  virtue  of  the  first  venire  facias 
for  all  the  misdemeanor  cases  to  be  tried  at 
the  term  under  Code  1919,  f  4896. 

9.  Criminal  law  ^=91129(1)  —  Objeotlons  to 
method  of  summoning  Jury  not  covered  by  as- 
signments of  error  not  oonsldered. 

Objections  to  procedure  by  which  jury  was 
obtained,  not  covered  by  assignments  of  error, 
will  not  be  considered. 


10.  Criminal  law  ^=:»II20(3)— Refusal  to  per- 
mit certain  questions  to  be  answered  not  con- 
slderedp  In  absence  of  record  showing  what 
answers  would  have  been. 

The  refusal  of  the  court  to  allow  certain 
questions  to  be  asked  and  to  allow  witness  to 
answer  such  questions  will  not  be  considered, 
where  the  answers  which  the  witnesses  would 
have  given  is  not  shown  by  the  record. 

Error  to  Hustings  Ck>art  of  Portsmouth. 

H.  C.  Rudd  was  convicted  of  selling  ar- 
dent spirits,  and  he  brings  error.    AfQrmed. 

There  was  in  this  case  a  trial  by  jury,  re- 
sulting in  a  verdict  finding  the  accused 
guilty  of  selling  ardent  spirits  as  charged  In 
the  indictment,  and  fixing  his  punishment  at 
six  months  in  jail  and  a  fine  of  $500.  The 
judgment  under  review  was  entered  accord- 
ingly. 

There  is  no  assignment  of  error  which 
challenges  the  sufficiency  of  the  evidence  to 
support  the  verdict.  There  is  an  assignment 
of  error  that  the  court  erred  in  refusing  to 
set  aside  the  verdict  and  grant  the  accused 
a  new  trial,  but  that  assignment  is  based  up- 
on the  following  grounds:  (1)  The  refusal  of 
the  court  to  grant  a  change  of  venue;  (2) 
the  court's  refusal  to  quash  the  venire;  (3) 
the  court's  action  in  disallowing  certain 
questions  to  be  asked  of  certain  witnesses  by 
counsel  for  the  accused;  and  (4)  the  grant- 
ing of  a  certain  instruction  at  the  request  of 
the  commonwealth.    These  grounds  are  also 


error.  In  the  oral  argument  for  the  accused 
the  assignment  of  error  relating  to  the  in- 
struction was  abandoned. 

The  case  being  thus  presented  upon  the  ap- 
peal, no  statement  of  the  evidence,  or  of  the 
facts,  touching  the  merits  of  the  case,  is  nec- 
essary. 

The  facts,  and  the  evidence  for  the  ac- 
cused and  for  the  conunonwealth  touching 
certain  matters  in  controversy,  upon  the  mo- 
tion of  the  accused  for  a  change  of  venue, 
may  be  summarized  as  follows: 

The  uncontroverted  facts  are  that  at  the 
time  the  accused  was  arrested,  charged  with 
the  offense  of  which  he  was  subsequently 
convicted,  there  was  an  association  of  a 
group  of  citizens  of  the  city  of  Portsmouth, 
called  the  Council  of  Christian  Citizens, 
made  up  of  pastors  and  laymen  of  the  Prot- 
estant churches  of  the  city,  who  employed 
detectives  to  investigate  conditions  in  the 
city,  with  a  view  of  ascertaining  whether 
violations  of  law  existed,  and,  if  so,  what 
violations.  This  association  raised  a  fund 
to  defray  the  expenses  of  such  investigation, 
by  soliciting  and  obtaining  voluntary  pri- 
vate subscriptions  from  a  large  number  of 
the  citizens  of  the  city»  but  what  proportion 
of  the  citizens  does  not  appear  from  the  evi- 
dence. And  the  accused  was  arrested  and 
charged  with  the  offense  aforesaid  as  the 
result  of  the  investigation  and  testimony  of 
two  of  the  detectives  employed  as  aforesaid. 

The  testimony  for  the  accused  is  to  the 
effect  that,  at  the  time  of  the  motion  for  the 
change  of  venue,  there  was  street  talk,  a 
street  rumor,  heard  frequently  on  the  streets 
of  Portsmouth,  to  the  effect  that  any  and  all 
persons  charged  with  crime  as  a  result  of  the 
investigation  aforesaid  could  not  get  a  fair 
trial  by  a  jury  from  Portsmouth.  It  ap- 
pears, however,  from  this  very  testimony 
for  the  accused  that  this  street  talk  or  rumor 
did  not  correctly  reflect  public  opinion  of 
the  city.  Indeed  the  accused  himself  tes- 
tified to  the  effect  that  he  was  of  the  opin- 
ion that  there  was  no  serious  difficulty  in 
the  way  of  obtaining  a  jury  from  the  ci^  of 
Portsmouth  who  would  observe  their  oaths 
and  give  him  a  fair  and  impartial  trial ;  and 
in  this  opinion  all  of  the  witnesses  for  the 
accused  substantially  concurred. 

It  appears  from  Uie  testimony  of  the  ac- 
cused that  what  he  feared  was  that  he  would 
not  get  a  fair  trial  by  a  jury  selected  from 
the  jurors  in  attendance  upon  the  court  dur- 
ing the  term  at  which  he  was  tried.  He 
stated  that  there  were  specific  men  among 
them  who,  as  he  thought,  would  not  give  him 
a  fair  and  impartial  trial. 

The  testimony  for  the  commonwealth  is  to 
the  effect  that  at  the  time  of  the  motion  for 
the  change  of  venue  there  was  in  the  city  of 
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in  law  enforcement,  Including  the  prohibition 
law,  and  a  determination  on  the  part  of 
many  of  the  good  citizens  of  the  city  that 
the  law  should  be  enforced  against  those 
guilty  of  violating  it;  but  that  this  did  not 
go  to  the  extent  of  the  desire  on  the  part  of 
any  one  that  there  should  be  any  conviction 
not  warranted  by  the  evidence  in  the  par- 
ticular case.  And  the  testimony  for  the 
commonwealth  is  to  the  effect  that  the  ac- 
^  cused  could  obtain  a  fair  and  impartial  trial 
in  the  city  of  Portsmouth  before  a  Jury  ob- 
tained from  that  city. 

From  the  jurors  who  had  been  regularly 
summoned,  and  were  in  attendance  upon  the 
court  for  the  trial  of  felony  cases,  the  court 
impaneled  the  jury  for  the  trial  of  the  case 
In  judgment  obtaining  from  that  source  the 
requisite  number  of  jurors-  who  were  found, 
upon  examination  on  their  voir  dire,  to  the 
free  from  exception. 

S.  M.  Brandt  and  R.  T.  Thorp,  both  of 
Norfollr,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Geai.,  for  the  Common- 
wealths 


SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  questions  presented  by  the  assign- 
ments of  error,  and  not  abandoned  upon 
the  oral  argument,  will  be  disposed  of  in 
their  order  as  stated  below. 

[1,  2]  1.  Did  the  trial  court  err  in  over- 
ruling the  motion  of  the  accused  for  a 
change  of  venue,  pursuant  to  section  4663  of 
the  Code,  on  the  ground  that  the  case  could 
not  be  fairly  or  impartially  tried  in,  or 
by  a  jury  from  the  dty  of  Portsmouth,  be- 
cause of  the  hostile  public  feeling  and  prej- 
udice existing  in  such  dty  against  the  ac- 
cused? 

This  question  must  be  answered  in  the 
negative. 

In  so  far  as  the  motion  for  change  of  ven- 
ue rests  on  the  ground  that  a  fair  and  im- 
partial jury  to  try  the  case  could  not  be  ob- 
tained from  the  city,  it  was  properly  over- 
ruled, for  two  reasons:  First,  because  an 
impartial  jury,  in  contemplation  of  law,  was 
in  fact  obtained  from  the  city  (Bowles*  Case, 
103  Va.  823,  48  S.  E.  527,  and  cases  cited) ; 
and,  secondly,  because,  where  the  sole  dif- 
ficulty to  be  overcome  in  order  to  secure 
a  fair  and  impartial  trial  consists  in  the 
difficulty  in  obtaining  a  jury  from  the  dty 
or  county  where  the  trial  is  had,  the  proper 
remedy  is  by  motion  for  a  jury  to  be  sum- 
moned from  some  other  city  or  county,  un- 
der the  statute  in  such  case  made  and  pro- 
vided (Wrtght's  Case,  33  Grat  [74  Va.]  880; 
Joyce's  Case,  78  Va.  287;  Uzzle*a  Case,  107 
Va.  026,  60  S.  B.  52). 


Aa  said  In  Bowies'  Case: 

''The  law  has  provided  the  test  as  to  the  fit- 
ness of  a  person  to  sit  upon  a  jury  in  the  trial 
of  criminal  cases,  and  if,  by  applying  this  test, 
an  impartial  jury  was  Jn  fact  secnred  in  the 
county  where  the  trial  was  to  take  place,  a  con- 
dusive  presumption  arises  that  the  motion  for 
a  change  of  venue  was  unfounded." 

As  said  in  Uzzle*s  Case: 

"It  is  well  settled  that,  where  an  application 
for  a  change  of  venue  is  based  simply  on  the 
ground  of  difficulty  in  obtaining  jurors  in  the 
county  or  corporation  free  from  exception,  it 
must  be  preceded  by  an  application  to  summon 
jurors  beyond  such  county.  Wright*s  Case,  33 
Grat.  880;   Joyce's  Case,  78  Va.  287.' 


*ff 


[3]  It  is  true,  however,  that  In  so  far  as 
the  motion  for  change  of  venue  rests  on  the 
ground  that  the  case  could  not  be  fairly  or 
impartially  tried  in  the  dty  of  Portsmouth, 
because  of  the  hostile  publio  feeling  and 
prejudice  existing  in  such  city  against  the 
accused,  the  facts  that  an  impartial  jury  in 
contemplation  of  lawt  was  obtained  from 
that  city,  and  that  no  motion  was  made  for 
a  jury  to  be  summoned  from  elsewhere,  are 
not  conclusive  against  the  right  of  the  ac- 
cused to  a  change  of  venue.  Uzzle's  Case, 
107  Va.  919,  60  S.  E.  52. 

[4,  5]  In  this  connection  it  must  be  borne 
in  mind,  however,  that  it  is  well  settled 
that  the  trial  court  is  allowed  a  wide  dis- 
cretion in  the  matter  of  ordering  a  change 
of  venue,  and  its  ruling  will  not  be  disturbed 
unless  it  plainly  appears  that  the  discre- 
tion has  been  improperly  exerdsed.  lioon 
ey's  Case,  115  Va.  921,  78  S.  E.  625 ;  Thomp- 
son's Case,  131  Va.  .  109  S.  E.  447.    The 

mere  apprehension  of  the  accused,  or  his  be- 
lief, that  he  cannot  secure  a  fair  trial  in 
the  city  or  county  in  which  he  is  Indicted, 
is  not  sufficient  to  support  a  motion  for  a 
change  of  venue.  As  said  in  Thompson's 
Case,  supra: 

"He  must  establish  by  'independent  and  dis- 
interested testimony  such  facts  as  make  it  ap- 
pear probable,  at  least,  that  his  fears  and  be* 
lief  are  well  founded.'"  quoting  from  Worme- 
ley's  Case,  10  Grat.  (51  Va.)  668. 

Moreover,  while  the  fact  that  a  jury,  free 
from  exception  upon  their  examination  on 
their  voir  dire,  has  been  obtained  from  the 
dty  or  county  in  which  the  trial  is  had,  is 
not  conclusive  against  the  motion  for  a 
change  of  venue,  it  is  a  circumstance  to  be 
considered  along  with  all  the  other  evidence 
bearing  upon  the  issue  presented  by  the 
motion. 

[6]  Coming  now  to  the  spedfic  considera- 
tion of  the  issue  last  mentioned,  we  find 
that  the  precise  question  presented  for  our 
decision  to  be  this: 

2.  Was  the  evidence  such  that  it  should 
have  convinced  the  trial  court  that  the  bos- 
tile  public  feeling  and  prejudice  against  the 
accused    In  the  dty  of  Portsmouth  was  so 
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great  that,  ta  the  trial  of  the  aconsed  at 
that  place  by  any  Jury,  It  was  likely  that 
the  Jury  would  he  so  influenced  by  the  popu- 
lar feeling,  as  to  render  it  probable,  at  least, 
that  the  accused  would  not  have  a  fair 
trial? 

There  was  no  eyidence  before  the  trial 
court  tending  to  show  that  such  a  result  was 
to  be  apprehended,  other  than  a  mere  nunor 
heard  on  the  streets  by  certain  witnesses. 
As  appears  from  their  testimony,  these  very 
witnesses  were  not  convinced  that  the  ru- 
mor had  any  foundation  in  fact  On  the 
contrary  their  personal  opinion  was  that  it 
had  no  such  foundation.  Such  too  was  the 
opinion  of  the  accused  himself.  He,  as  his 
testimony  shows,  had  no  apprehension  of 
the  existence  of  any  such  hostile  public  sen- 
timent at  the  place  of  trial  as  would  influ- 
ence a  lury  to  his  prejudice  when  once  prop- 
erly selected.  What  he  feared  was  that  an 
impartial  jury  would  not  be  selected  In  the 
first  instance  from  the  jurors  in  attendance 
upon  the  court. 

Such  being  the  situation  as  made  to  ap- 
pear by  the  evidence  on  the  motion  for 
change  of  venue,  any  further  detailed  con- 
sideration of  the  special  circumstances  of 
the  case  becomes  unnecessary;  and  we  have 
no  hesitancy  in  holding  that  the  trial  court 
was  plainly  right  In  refusing  to  change  the 
venue. 

[7]  The  proper  weight  to  be  given,  upon 
a  motion  for  a  change  of  venue,  to  the  cir- 
cumstances that  influential  citizens^  have 
raised  a  fund  by  private  subscription,  and 
have  employed  counsel,  to  aid  in  the  prose- 
cution of  the  accused,  is  dealt  with  in 
Wormeley's  Case,  supra,  10  Grat.  (51  Va.) 
at  pages  672-6T4.  As  there  held,  such  cir- 
cumstances do  not  of  themselves  furnish 
sufficient  ground  for  a  change  of  venue. 

3.  Did  the  court  err  in  refusing  to  quash 
the  second  venire  facias  by  which  certain 
of  the  jurors  were  summoned  who  were  in 
attendance  upon  the  term  of  court  at  which 
the  accused  was  tried,  by  which  venire  facias 
such  jurors  were  summoned  to  complete  the 
panel  for  the  trial  of  a  certain  felony  case, 
one  of  which  jurors  was  used  as  one  of  the 
Jury  who  tried  the  accused? 

This  question  must  be  answered  in  the 
negative. 

As  provided  in  sections  4S95  and  4896  of 
the  Code,  jurors  summoned  and  in  attend- 
ance upon  any  term  of  court  for  the  trial 
of  felony  cases,  whether  summoned  by  the 
first  or  a  subsequent  venire  facias  issued  for 
such  jurors,  may  be  used  for  the  trial  of 
all  misdemeanor,  as  well  as  felony,  cases, 
to  be  tried  at  such  term. 

Section  489Q  contains  the  following  pro- 
vision, namely: 


t* 


'At  one  term  of  the  court  only  oue  jury  shall 
be  summoned,  unless  the  court  or  judge  there- 
of otherwise  dfirect." 

Ill  S.E.-18 


And  section  4896,  so  f!ar  as  material,  pro- 
vides as  follows: 

''In  any  case  of  felony,  where  a  sufficient 
number  of  jurors  to  constitute  a  panel  of  twen- 
ty free  from  exception  cannot  be  had  from 
those  summoned  and  in  attendance,  *  •  * 
or  when  the  venire  facias,  or  panel,  has  bees 
quashed  for  any  cause,  the  court  may  direct 
another  venire  facias,  and  cause  to  be  sum- 
moned •  ♦  •  so  many  persons  as  may  be 
deemed  necessary  to  obtain  a  panel  of  twenty 
free  from  exception.    •    •    •»• 

It  appears  from  the  record  before  us  that 
at  the  term  of  court  In  question  the  first 
venire  facias  was  awarded  by  order  of  court 
entered  on  Miarch  1st,  commanding  the  ser- 
geant of  the  city  of  Portsmouth  to  summon 
and  «cau8e  to  come  before  the  court  on  the 
3d  day  of  March  at  1(5  o'clock  a.  m.  20  per- 
sons of  that  city  to  be  taken  from  a  list  of 
24  persons  to  be  furnished  by  the  derk  of 
the  court,  for  the  trial  of  Joe  Foster,  quali- 
fied in  all  respects  to  serve  as  jurors  to  rec- 
ognize on  their  oaths  whether  the  said  Joe 
Foster  be  guUty  of  the  felony  whereof  he 
stands  accused. 

Nineteen  persons  only  were  summoned  by 
the  sergeant  under  said  scire  facias. 

So  far  as  the  record  discloses,  the  Joe  Fos- 
ter Case  was  not  tried  as  expected. 

It  further  appears  from  the  record  before 
us  that  at  the  same  term  of  court,  on  March 
4th,  the  second  venire  facias  was  awarded 
by  order  of  court  commanding  the  sergeant 
to  summon  and  cause  to  come  before  the 
court  on  that  day  at  3  o'clock  p.  m.  13  per- 
sons of  that  city,  to  be  taken  from  a  list  to 
be  furnished  by  the  court  "to  complete  the 
panel  of  jurors  for  the  trial  of  E.  A.  Martin" 
qualified,  etc.,  to  recognize  on  their  oaths 
whether  the  said  B.  A.  Martin  be  guilty  of 
the  felony  whereof  he  stands  accused.  All 
of  these  13  persons  were  accordingly  sum- 
moned. 

On  the  7th  day  of  March,  at  the  same  term 
of  court,  the  misdemeanor  case  of  the  ac- 
cused, which  we  have  under  review,  was  call- 
ed for  trial.  Thereupon,  after  the  motion  of 
the  accused  aforesaid  for  a  change  of  venue 
had  been  overruled,  the  accused  pleaded  not 
guilty,  to  which  plea  the  commonwealth  re- 
plied generally,  and  issue  was  joined  there- 
on. Thereupon  the  accused  moved  the  court 
to  quash  the  said  second  venire  facias,  which 
motion  the  court  overruled,  and  thereupon, 
from  those  jurors  who  had  been  summoned 
at  that  term  for  the  trial  of  Joe  Foster  and 
B.  A.  Martin,  charged  with  felonies,  the  court 
proceeded  to  impanel  a  jury  for  the  trial  of 
the  misdemeanor  case  under  review,  and 
seven  men,-  after  examination  upon  their 
voir  dire,  having  been  obtained  free  from  ex- 
ception, the  commonwealth  having  erased  one 
and  the  accused  one,  the  remaining  five  con- 
stituted the  jury  for  the  trial  of  the  accused. 
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It  does  not  appear  from  the  record  before 
us  how  many  of  the  19  persons  summoned 
as  aforesaid  under  the  first  venire  facias  or 
how  many  of  the  13  summoned  under  the 
second  venire  facias  attended  court  in  ac- 
cordance with  their  summons,  or  were  still 
in  attendance  upon  the  court  on  March  7th, 
when  the  jury  was  selected  in  the  case  in 
judgment.  It  appears  from  the  record,  how- 
ever, that  4  of  the  5  composing  the  latter 
jury,  as  finally  constituted,  were  among  the 
19  summoned  by  the  first  venire  facias,  and 
the  fifth  juror  was  one  of  those  summoned 
l)y  the  second  venire  facias. 

The  position  taken  in  the  assignment  of 
error  which  raises  the  question  under  con- 
sideration is  tills:  That,  under  section  4896, 
aforesaid,  the  court  had  no  authority  to 
award  the  second  venire  facias  *'while  there 
were  sufficient  jurors  summoned  by  virtue 
of  the  first  venire." 

If  this  statement  is  intended  to  mean,  as 
we  suppose  it  does,  that  there  were,  of  the 
jurors  who  had  been  summoned  by  virtue  of 
the  first  venire,  a  sufficient  number  in  attend- 
ance upon  the  court  to  try  all  misdemeanor 
cases  which  were  to  be  tried  at  that  term, 
including  the  case  in  judgmait,  the  statement 
assumes  a  fact  which  does  not  appear  from 
the  record  which,  the  accused  has  brought 
before  us.  For  this  reason,  if  there  were  no 
other,  we  would  be  compelled  to  hold  the  po- 
sition ttken  to  be  untenable. 

[8]  But  the  authority  of  the  court,  under 
section  4896,  to  award  the  second  venire 
facias,  did  not  depend  upon  whether  the 
jurors  already  in  attendance  were  sufficient 
for  the  trial  of  the  misdemeanor  cases  which 
were  to  be  tried.  That  was  immaterial.  By 
the  express  terms  of  the  statute.  If  any  felony 
case  required  the  issuance  of  the  second 
venire  facias  in  order  to  secure  a  jury  for 
its  trial  as  therein  provided,  the  court  had 
the  authority  conferred  upon  it  of  awarding 
the  second  venire  facias,  in  which  case,  also 
by  the  express  terms  of  the  statute,  the 
jurors  so  summoned  thereby  mig^t  be  used 
for  the  trial  of  all  misdemeanor  cases.  And 
it  appears  from  the  record,  as  It  Is  certified 
to  us,  that  the  B.  A.  Martin  felony  case  re- 
quired the  issuance  of  the  second  venire  fa- 
cias in  order  to  complete  the  panel  for  its 
trial.  This,  in  any  aspect  of  the  case,  is  de- 
cisive of  the  question  under  consideration 
adversely  to  the  accused. 

We  do  not,  of  course  mean  to  say  that  the 
last-named  fact  could  not  have  been  ques- 
tioned in  the  court  below,  issue  taken  upon 
it  and  the  contrary  fact,  If  it  was  a  fact,  have 
been  made  to  appear.  But  that  was  not 
done. 

[9]  There  are  a  niuiber  of  other  positions 
taken  in  the  brief  for  the  accused,  which 
wore  also  urged  in  oral  argument,  challeng- 


ing the  validity  of  the  procedure  by  whidi 
the  jury  In  the  instant  case  was  obtained. 
But  as  the  positions  were  not  presented  in 
the  assignments  of  error,  no  further  refer- 
ence need  be  made  to  them. 

[1 0]  4.  The  only  matters  which  remain  for 
our  consideration,  which  are  sought  to  be 
presented  by  the  assignments  of  error,  coa- 
cern  the  refusal  of  the  trial  court  to  allow 
certain  questions  to  be  asked  of  certain  witr 
nesses  by  counsel  for  the  accused. 

This  action  of  the  court  was  the  same  in 
substance  as  refusing  to  allow  the  witnesses 
to  answer  such  questions. 

The  record  does  not  show  what  the  an- 
swers of '  these  witnesses  would  have  been 
to  these  questions,  nor  that  there  was  any 
avowal  of  what  answers  were  expected.  It  is 
well  settled  that  in  such  cases  the  assign- 
ments of  error  will  not  be  considered  on  ap- 
peal. Washington,  etc-.  Go.  v.  Goodrich,  110 
Va.  692,  66  iS.  E.  977 ;  Foy  v.  Commonwealth* 
decided  at  this  term  of  court  (Va.)  Ill  S.  B. 
269. 

The  case  will  be  affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


(182  Va.  81S) 
WALKER  Y.  COMMONWEALTH.. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  16,  1922.) 

1.  Criminal  law  e=9l34(l)— Denial  of  motioa 
on  ground  of  prejudloe  not  supported  by  evi- 
dence held  not  error. 

Wliere  defendant  did  not  introduce  evi- 
dence in  support  of  his  motion  for  a  change 
of  venue  on  the  ground  of  prejudice  against 
him  in  the  city  in  which  he  had  been  indicted, 
but  contented  himself  merely  with  an  oral 
argument,  the  court  did  not  err  in  denying 
motion. 

2.  Intoxicating  liquors  ^»236 (4)— Evidence 
held  to  show  that  the  defendant  had  author- 
ized employee  te  sell  whisky. 

In  prosecution  for  selling  ardent  spirits, 
evidence  held  to  warrant  the  jury  in  finding 
that  the  sale  of  whisky  by  defendant's  employee 
was  within  the  scope  of  his  employment,  and 
had  been  authorized  lur  the  defendant. 

3.  intoxicating  liquors  ^=»i68^Empioyer  who 
authorized  employee  to  sell  whisky  guilty  of 
selling  ardent  spirits. 

Where  restaurant  employee  with  authori^ 
from  employer  sold  whisky,  the  employer  was 
guilty  of  selling  ardent  spirits,  being  responsi- 
ble for  the  criminal  act  of  his  employee. 

4.  Criminal  law  <&s>ll73(5)-4ModHioation  of 
defendant's  requested  instruotlon  as  to  tps- 
tlmony  of  paid  dotectlvee  held  not  prejudicial 
to  defendant. 

In  prosecution  for  selling  ardent  spirits* 
modification  of  defendant's  requested  instruc- 
tion,   requiring   testimony   of   paid  detectives. 


^s>For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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which  invites  the  commission  of  crime,  to  be 
closely  scrutinized,  hel^  not  prejudicial  to  de- 
fendant, being  more  fayorable  than  the  original 
request 

Error  to  Hustings  Court  of  Portsmouth. 

William  R.  Walker  was  conylcted  of  selling 
ardent  spirits,  and  he  brings  error.    Affirmed. 

There  was  In  this  case  a  trial  by  Jury, 
resulting  in  a  verdict  finding  the  accused 
guilty  of  selling  ardent  spirits  as  charged  in 
the  indictment,  and  fixing  his  punishment 
at  six  months  in  jail  and  a  fine  of  $500.  The 
judgment  under  review  was  entered  accord- 
ingly. 

There  la  no  assignment  of  error  which  chal- 
lenges the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  Therefore  no  statement  of 
the  facts  touching  the  merits  of  the  case  is 
deemed  necessary. 

S.  M.  Brandt  and  R.  T.  Thorp,  both  of 
Norfolk,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile. 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

This  case  was  argued  orally  before  ua 
along  with  the  case  of  Rudd  v.  Common- 
wealth, 111  S.  BX  ^70,  decided  at  this  term 
of  court 

The  first  and  second  assignments  of  error 
in  the  case  in  judgm^it  are  in  precisely  the 
same  language,  and  allege  the  same  errors, 
HB  are  alleged  in  the  first  and  second  assign- 
ments of  error  in  the  case  of  Rudd  v.  Com- 
monwealth; the  first  assignment  concerning 
the  refusal  of  the  court  to  change  the  venue, 
and  the  second  assignment  concerning  the  re- 
fusal of  the  court  to  quash  the  venire  facias. 
There  are  only  the  following  differences  be- 
tween the  two  cases  in  so  far  as  these  sub- 
jects are  concerned,  namely: 

1.  In  the  Rudd  Case  evidence  was  intro- 
duced by  the  accused  to  sustain  the  motion 
for  a  change  of  venue,  and  the  common- 
wealth introduced  evidence  combatting  the 
motion.  In  the  case  now  before  us  no  evi- 
dence was  introduced  by  the  accused  or  the 
commonwealth  upon  such  motion;  the  ac- 
cused contenting  himself  with  presenting  to 
the  court  below  merely  the  argument  of  hi^ 
counsel  on  the  subject. 

[1]  Reference  is  here  made  to  the  Rudd 
Case  for  the  ground  on  which  the  motion  for 
change  of  venue  was  there  based,  and  for  our 
views  upon  the  subject,  even  if  there  were 
evidence  in  the  instant  case  such  as  there 
was  in  the  Rudd  Case.  The  court  in  the  in- 
stant case  did  not  decline  to  hear  evidence 
on  the  motion.  It  merely  acted  upon  the  mo- 
tion as  presented  without  evidence  to  support 
It    A  fortiori,  we  are  clearly  of  opinion  that 


the  court  did  not  err  In  the  Instant  case  in 
refusing  to  change  the  venue. 

2.  In  the  instant  case,  as  in  the  Rudd  Case, 
jurors  summoned  and  in  attendance  upon  the 
court  for  the  trial  of  felony  cases  were  used 
to  try  the  misdemeanor  case  in  questiou. 
The  assignment  of  error  in  the  instant  case, 
with  respect  to  the  action  of  the  court  in 
refusing  to  quash  the  venire  facias,  is,  how- 
ever, a  total  misfit  when  applied  to  the  facts 
of  this  case.  The  assignment  of  error  just 
mentioned  is  to  the  refusal  of  the  court  to 
quash  the  second  venire  facias.  This  was 
applicable  in  the  Rudd  Case,  but  is  totally 
inapplicable  In  the  instant  case,  because  in 
the  latter  case  there  was  no  second  venire 
facias.  There  was  but  one  venire  facias,  which 
was  the  same  as  the  first  venire  facias  in- 
volved in  the  Rudd  Case.  The  jurors  in  the 
instant  case  were  all  obtained  from  those 
in  attendance  upon  the  court  who  had  been 
summoned  by  such  first  venire  fadaa  It  is 
obvious,  therefore,  that  there  is  no  merit  in 
this  assignment  of  error  in  the  instant  case. 

There  are  two  assignments  of  error  which 
pertain  to  the  Individual  case,  and  which 
will  be  dealt  with  in  their  order  as  stated 
below. 

3.  It  Is  assigned  as  error  that  the  trial 
court  admitted  in  evidence  the  testimony  of 
one  Cohen,  to  the  effect  that,  on  December 
31, 1020,  the  said  Cohen,  in  the  place  of  busi- 
ness of  the  .accused,  to  wit,  a  restaurant, 
known  as  "Walker's  Caf6"  bought  a  bottle 
of  com  whisky,  which  was  delivered  to  Co- 
hen by  one  John  Daley,  a  waiter  employed  by 
the  accused  in  said  restaurant  business,  on 
the  ground  that  such  purchase  occurred  In 
the  absence  of  the  accused,  and  that  there 
is  no  evidence  in  the  case  to  show  that  the 
sale  was  within  the  scope  of  Daley's  employ- 
ment, so  as  to  render  the  accused  responsible 
for  the  criminal  act  of  Daley. 

There  was  other  testimony  for  the  common- 
wealth, however,  which  was  to  the  effect  that, 
the  next  day  after  the  purchase  of  the  liquor 
just  mentioned,  the  accused,  in  a  conversa- 
tion with  Cohen  and  another  witness,  who 
was  with  Cohen  when  the  latter  bought  the 
whisky,  made  the  following  statement: 

"I  hear  you  were  down  to  my  place  last 
night;  how  did  you  like  the  com  whisky  you 
got?" 

And  in  this  same  conversation,  the  accus- 
ed, according  to  the  testimony  for  the  com- 
monwealth, also  said  that  he  was  keeping 
away  from  his  restaurant  because  "there  was 
trouble  in  town  at  the  time;"  that  his  res- 
taurant was  being  watched;  and  the  accused 
in  that  conversation  stated  also  "that  Daley 
worked  for  him." 

[2,  3]  We  are  of  opinion  that  this  testimo- 
ny was  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  sale  of  the  whisky 
by  Daley  was  not  only  within  the  scope  of 
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his  employment  as  the  servant  of  the  accus- 
ed, but  was  In  fact  authorized  by  the  accus- 
ed. That  being  true,  the  accused  was,  of 
course,  responsible  for  such  criminal  act 
Hence  we  And  no  merit  In  the  assignment  of 
error  under  consideration. 

[4]  4.  The  accused  requested  the  court  to 
give  the  following  Instruction: 

"The  court  instructs  the  jury  that  the  tes- 
timony of  a  paid  detective,  which  invites  the 
<jommission  of  crime  in  order  to  detect  the 
commission  thereof,  is  always  to  be  received 
with  the  greatest  caution." 

The  court  refused  to  give  the  Instruction 
ns  asked,  but  amended  It  and  gave  the  in- 
struction In  the  following  form : 

"The  court  instructs  the  jury  that  the  testi- 
mony of  a  paid  detective,  who  invites  the 
commission  of  crime  in  order  to  detect  the 
commission  thereof,  is  of  a  kind  with  that  of 
a  person  in  iaterest,  and  should  be  scrutinized 
closely  and  received  with  great  caution." 

It  Is  urged  in  behalf  of  the  accused  that 
the  modification  of  the  instruction  "tended 
to  make  the  same  Involved  and  difficult  to  un- 
derstand." We  do  not  so  regard  the  modi- 
fication. Without  entering  upon  a  consider- 
ation of  the  subject  of  what  may  be  all  of 
the  reasons  for  the  rule  enunciated  by  the  In- 
stmction  as  offered,  we  deem  It  sufladent  to 
say  that  the  Instruction,  as  given,  seems  to 
us  to  be  very  clear  In  Its  meaning,  and  rath- 
er more  favorable  to  the  accused  than  In  the 
form  in  which  It  was  offered.  Certainly,  we 
perceive  nothing  harmful  to  the  accused  in 
the  modification  made. 

The  case  will  be  affirmed. 

This  case  was  argued  befoire  Judge  WEST 
took  his  seat  on  the  court. 


im  Va.  674) 

GRAY  V.  COMMONWEALTH. 

(Supreme   Court  of  Appeals   of  Virginia. 
March  16,  1922.) 

4.  Jury  ^=s>70( I)— Jurors  summoned  to  try  fel- 
ony oase  may  be  used  In  trial  of  misdemeanor 
oase,    notwithstanding    method    of    impanel- 
ing Jury  for  trial  of  misdemeanor  oases  pro- 
vided for  by  statute. 
Under  Code  1919,  (  4895,  jurors  summon- 
ed to  try  a  felony  and  in  attendance  upon  the 
courts  may  be  used  in  the  trial  of  a  misdemean- 
or case,  tried  at  the  same  term,  notwithstand- 
ing sections  5992  and  5993,  providing  method 
for  impaneling  jurors  for  trial  of  misdemeanor 
<!a8e8. 

2.  Criminal    law    ^=9338 (3)— Testimony    that 
witness  bought  liquor  at  certain  place  admis- 
sible against  defendant  with  other  evidence 
that  defendant  was  real  owner  thereof. 
In   prosecution  for  selling  ardent  spirits, 
testimony  that  witness  bought  liquor  at  a  cer- 
tain restaurant  purporting  to  be  in  charge  of  a 
person  other  tiian  the  defendant,  held  admissi- 


ble as  against  defendant,  in  view  of  other  tes- 
timony showing  that  the  defendant  was  the 
real  owner  of  the  restaurant,  and  that  name 
of  such  other  person  as  manager  thereof  was 
a  blind. 

Error  to  Hustings  Court  of  Portsmouth. 

L.  L.  Gray  was  convicted  of  selling  ardent 
spirits,  and  he  brings  error.    Affirmed. 

There  was  In  this  case  a  trial  by  Jury,  re- 
sulting in  a  verdict  finding  the  accused 
guilty  of  selling  ardent  spirits  as  charged  in 
the  indictment,  and  fixing  his  punishment  at 
six  months  in  jail  and  a  fine  of  $500.  The 
judgment  under  review  was  entered  accord- 
ingly. 

There  is  no  assignment  of  error  which  chal- 
lenges the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  Therefore  no  statement  of 
the  facts  touching  the  merits  of  the  case  is 
deemed  necessary. 

S.  M.  Brandt  and  R.  T.  Thorp,  both  of 
Norfolk,  for  plaintiff  in  error. 

John  R.  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty.  Qen.»  for  the  G<Humon- 
wealth. 


SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

This  case  was  argued  orally  before  us  along 
with  the  cases  of  Rudd  v.  Ccwamonwealth, 
111  S.  B.  270,  and  Walker  v.  Commonwealth, 
111  S.  ISL  274,  decided  at  this  term  of  court 

1.  The  first  and  fourth  assignments  of  er- 
ror in  the  instant  case  (the  first  concerning 
the  motion  for  a  change  of  venue  and  the 
fourth  concerning  an  instruction  asked  by 
the  accused  and  refused  but  modified  and 
given  by  the  court  as  modified),  are  precisely 
the  same  as  the  first  and  fourth  assignments 
of  error  dealt  with  in  the  case  last  mentioned, 
of  Walker  v.  Commonwealth,  and  we  here 
refer  to  what  is  said  in  the  opinion  of  the 
court  in  that  case  for  the  details  of  our  hold- 
ing in  this  upon  such  first  and  fourth  assign- 
ments of  error.  It  is  sufficient  to  say  here 
that  we  find  no  merit  in  either  of  audi  assign- 
ments. 

2.  The  second  assignment  of  error  in  the 
instant  case  ccmcems  the  refusal  of  the  court 
to  quash  the  venire  facias  by  which  the 
Jurors  were  summoned  to  try  the  felony 
case  of  Joe  Foster. 

This  is  the  same  venire  facias  whidi  la  in- 
volved in  the  Rudd  Case,  as  the  first  venire 
fadas  awarded  therein,  and  Is  the  same  ve- 
nire facias  as  that  which  is  involved  in  the 
Walker  Oase.  In  the  instant  case,  as  in  the 
Walker  Case,  the  jurors  were  all  obtained 
from  those  in  attendance  upon  the  court  who 
had  been  summoned  by  the  venire  facias  to 
try  the  felony  case  of  Joe  Foster. 

The  assignment  of  error  now  under  con- 
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slderation  is  that  the  court  erred  in  refusing 
to  quash  the  venire  facias  last  mentioned 
"for  the  reason  that  the  said  venire  facias 
was  not  Issued  In ,  accordance  with  sections 
5092  and  5093  of  the  Ck>de  of  Virginia,  hi 
that  a  greater  number  of  talesmen  were  sum- 
moTKMl  than  provided  by  section  5902." 

It  win  be  observed  that  this  Is  a  different 
assignment  of  error  from  those  in  tlie  Rudd 
and  Walker  Cases,  on.  the  subject  of  the  ve- 
nire, but  It  is  equally  without  merit,  although 
for  a  somewhat  different  reason. 

t1]  Sections  5992  and  5998  of  the  Code  do 
provide  a  method  for  the  empaneling  of  ju- 
ries for  the  trial  of  misdemeanor  cases,  but 
that  is  not  the  only  method  provided  by  stat- 
ute for  that  purpose.  As  pointed  out  in  the 
opinion  in  the  Rudd  Case,  by  the  express 
terms  of  section  4895,  Jurors  summoned  to 
try  a  felcmy  case,  and  In  attendance  upon  the 
courts  are  authorized  to  be  used  to  constitute 
the  jury  to  try  any  misdemeanor  case  to  be 
tried  at  the  same  term  of  court  l%us  an- 
other method  of  obtaining  juries  for  the  trial 
of  misdemeanor  cases  Is  provided  for  by  stat- 
ute. Either  method  may  be  used  by  the  trial 
courts.  The  latter  method  was  used  in  the 
instant  case,  as  it  was  in  the  Walker  Case. 

[2]  There  remains  but  one  other  assign- 
ment of  error  for  our  consideration  in  the  in- 
stant case,  and  that  is  this : 

3.  It  is  alleged  that  the  court  erred  In  ad- 
mitting in  evidence  the  testimony  of  one 
Cohen,  to  the  effect  that,  on  December  31, 
1920,  in  a  certain  restaurant  known  as  "Hogs- 
head Station,"  in  charge  of  one  O.  Y.  Foy, 
the  said  Cohen  bought  a  drink  of  liquor; 
such  testimony  being  inadmissible  in  evi- 
dence for  the  reason,  as  It  is  claimed,  that 
the  testimony  did  not  tend  to  connect  the  ac- 
cused with  the  alleged  sale  of  liquor,  and 
did  not  show  that  the  sale  was  made  by  a 
duly  authorized  agent  of  the  accused  or  with 
his  knowledge  or  consent 

There  was  other  testimony  for  the  com- 
monwealth, however,  bearing  on  this  subject. 
That  testimony  was  given  by  this  same  wit- 
ness Cohen,  and  was  to  the  following  effect; 
Cohen  testified  that,  on  January,  1921,  the 
very  next  day  after  the  purchase  of  the  drink 
of  liquor  by  him  of  Foy  in  the  restaurant 
above  mentioned,  as  stated  in  his  testimony 
objected  to,  he  (Cohen)  came  again  to  the 
same  restaurant  and  found  the  accused  there 
and  acting  as  If  he  were  the  proprietor  of 
the  business;  that  witness  engaged  the  ac- 
cused in  conversation,  and  during  the  con- 
versation the  witness  saw  whisky  being  sold ; 
that  witness  asked  the  accused  If  witness 
"could  have  a  bottle  of  com  whisky,"  and 
the  accused  "called  O.  Y.  Foy,  and  Foy  came 
over  and  brought  the  bottle  of  whisky  for 
him,"  and  witness  paid  Foy  $4  for  it,  in  the 
presence  of  the  accused;  that  the  accused 
told  witness  that  he  (the  accused)  "was  the 


owner  of  the  places  and  that  the  name  of  O. 
Y.  Foy  was  just  a  blind.    •    •    • '» 

Such  behig  the  evidence,  it  is  plain  that  the 
assignment  of  error  under  consideration  has 
no  merit  in  It 

The  case  will  be  affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


(132  Va.  297) 
NORFOLK  &  W.  RY.  CO.  Y.  HENDERSON. 

(Supreme   Court   of   Appeals   of  Ylrginia. 
March  16, 1922.) 

I.  Railroads  ^=9401(7)— I nstruotion  on  duty  to 
ohild  oa  traek  approveii. 

In  an  action  for  the  death  of  a  child  stmck 
by  a  railroad  train,  where  defendant's  engineer 
testified  he  saw  the  child  in  time  to  have  stop- 
ped, but  did  not  recognise  it  as  a  chjid,  an 
instrnction  that,  if  the  defendant's  seryants 
used  reasonable  care  to  prevent  the  accident  as 
soon  as  they  discovered,  or  by  ordinary  care 
would  have  discovered,  the  object  to  be  a  child, 
would  more  accurately  define  the  defendjyit's 
duty  if  the  word  ''probably"  was  inserted  be- 
fore the  words  "a  child." 

2.  Trial  ^s»%28(l),  230— Numerous  and  lengthy 
ittstniotlons  should  he  avoided  unless  neoss- 
sary. 

Concise  and  clear  instructions  submitting 
the  particular  issue  to  the  jury  are  to  be  com- 
mended, since  instructions  which  are  numerous 
and  lengthy  are  often  not  comprehended  by 
the  jurors,  and  are  not  useful  to  them,  and 
should  be  avoided  unless  they  are  necessary  by 
reason  of  the  number  of  issues  involved  or  the 
varied  aspects  of  the  case. 

3.  RallroailB  ^=»4QI (7) —Amendment  to  In- 
stniotlon  on  oare  to  disoover  child  on  track 
held  properly  refused. 

Where  the  court  instructed  the  jury  that, 
if  defendant's  engineer  saw  an  object  upon  the 
track  which  by  the  exercise  of  ordinary  care 
he  could  and  would  have  discovered  to  be  a  child 
in  time  to  have  avoided  striking  it,  and  failed 
to  do  so,  the  defendant  was  hable,  it  was  not 
error  to  refuse  an  amendment  to  the  instruc- 
tion that  defendant  was  not  liable  for  an  error 
of  judgment  in  the  engineer  in  failing  to  iden- 
tify the  object  as  a  child. 

4.  Trial  ^=5^260( 8)— Refusal  of  amendment  of 
plaintiff's  instruction  covered  by  defendant's 
lastniotlons  held  not  prejudicial. 

The  refusal  of  the  court  to  amend  an  in- 
struction for  plaintiff  by  addhig  that  the  de- 
fendant was  not  liable  for  an  error  of  judg- 
ment by  its  engineer  was  not  prejudicial  to  de- 
fendant, where  an  instruction  given  for  it 
stated  there  could  be  no  recovery  if  the  engineer 
in  the  ezerdse  of  ordinary  care  failed  to  dis- 
cover the  child  in  time  to  avoid  the  injury. 

5.  Railroads  ^==>356(l)— Ordinary  care  requir- 
ed at  place  used  by  puUla 

The  employees  of  a  railroad  company  owe 
the  duty  of  keeping  a  lookout  for  persons  on  the 


^:pFor  other  cases  a—  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


278 


HI  SOUTHEASTERN  BEPOBTEB 


(Va. 


track  at  a  point  which  was  known  to  them  to 
be  frequently  used  by  men,  women,  and  chil- 
dren as  a  walkway,  so  that  it  was  not  error  to 
modify  an  instruction  requested  by  defendant 
that  it  would  not  be  liable  if  its  engineer  did 
not  recognize  the  object  on  the  track  to  be  a 
<:hild  in  time  to  have  stopped  his  train  by  in- 
serting the  words  ''or  by  the  exercise  of  ordi- 
nary care  would  have  discovered." 

6.  Trial  ^=s>252(9)— instrucstlon  on  ilegligonoe 
of  Infant's  father  not  proper  where  there 
was  no  evidence  of  such  negligenoe. 

In  an  action  by  a  father  as  the  adminis- 
trator of  his  child  to  recover  for  the  death  of 
the  child  while  playing  on  a  railroad  track,  a 
requested  instruction  that  plaintiff  could  not 
recover  if  he  was  negligent  in  permitting  the 
child  to  go  upon  the  track  was  properly  refused, 
where  there  was  no  evidence  of  negligence  in 
that  respect 

7.  Railroads  ^=s>382(l)— Child  iioensee  sitting 
en  track  not  a  trespasser. 

A  child  who  went  upon  a  railroad  track 
at  a  place  which  was  customarily  used  by  men, 
women,  and  children  as  a  walkway  does  not 
lose  her  right  as  a  licensee  and  become  a  mere 
trespasser  by  sitting  down  upon  the  track  to 
play. 

8.  Appeal  and  error  <$=»  1 050(1)— Expert  tes- 
timony by  plaintiff's  witness  fixing  distance 
necessary  to  stop  train  held  harmless. 

Error,  if  any,  in  permitting  a  witness  for 
plaintiff  to  testify  as  an  expert  as  to  the  dis- 
tance in  which  a  train  could  have  been  stopped 
under  the  circumstances  in  controversy  was  not 
prejudicial  to  defendant  where  defendant's 
engineer  testified  he  could  have  stopped  the 
train  within  the  same  distance  stated  by  plain- 
tiff's witness. 

9.  Evidence  ^=»  1 50— Difference  between  vision 
of  person  on  track  and  In  engine  held  not  to 
render  experiments  Inoompietent. 

In  an  action  for  the  death  of  a  child  playing 
upon  a  railroad  track,  evidence  of  experiments 
as  to  the  distance  at  which  a  child  similarly 
dressed  and  situated  could  have  been  recog- 
nized as  a  child  was  not  incompetent,  because 
the  experiments  were  made  by  persons  stand- 
ing on  the  track,  and  not  by  the  engineer  of  a 
moving  train,  especially  where  there  was  ex- 
pert testimony  that  the  engineer  would  have  a 
better  opportunity  to  recognize  the  object  as 
a  child  than  would  the  person  on  the  track. 

ID.  Evidence  ^s» 1 50— Fact  that  persons  mak- 
ing experiments  as  to  distance-  object  could 
be  seen  knew  what  they  were  looking  for  did 
not  make  evidence  Incompetent. 

Experiments  to  determine  the  distance  at 
which  an  object  on  a  track  could  be  recog- 
nized as  a  child  are  not  rendered  incompetent 
as  evidence  merely  because  the  persons  making 
the  experiment  knew  they  were  looking  for  a 
child,  whereas  the  engineer  would  not  have  such 
knowledge,  especially  where  tiie  child  was  at  a 
point  on  the  track  used  by  the  public  as  a  walk- 
way, so  that  the  engineer  owed  the  duty  to 
keep  a  lookout  for  persons  on  the  track  and 
had  reason  to  suspect  the  object  was  a  child. 


11.  Evidence  ^=>568 (5)— Testimony  of  engi- 
neer as  to  distance  at  which  he  could  rec- 
ognize objee^  as  a  child  is  not  oonolusive. 

In  an  action  for  the  death  of  a  child  struck 
by  a  train,  where  the  engineer  testified  he 
saw  an  object  on  the  track  in  time  to  have 
stopped,  but  did  not  recognize  it  as  >  child 
until  too  dose  to  stop,  his  testimony  as  to 
the  distance  at  which  he  was  first  able  to  rec- 
ognize the  object  as  a  child  is  not  conclusive 
upon  the  jury,  in  view  of  the  tendency  of  a 
person  charged  with  responsibility  to  excuse 
himself. 

12.  Evidence  ^s»58  —  Railroad  engineer  pre- 
sumed to  have  eyes  as  good  as  the  average. 

Bailroad  engineers  must  be  presumed  to 
have  eyes  at  least  as  good  as  tiiose  of  the 
average  person. 


13.  Evidence  ^=»  1 50— Essential  conditions  mast 
be  substantially  similar  to  render  experiments 
admissible. 

To  render  evidence  of  experiments  admissi- 
ble, the  essential  conditions  at  the  time  of 
the  experiments  must  be  substantially  similar 
to  those  existing  at  the  time  of  the  occurrence 
under  investigation,  but  it  is  not  necessary  th^t 
the  conditions  be  identical  in  every  particular. 

14.  Appeal  and  error  $s»970  (2)— Discretion  of 
trial  judge  as  to  relevancy  of  evidence  is  en- 
titled to  much  consideration. 

The  question  of  admissibility  of  experiments 
is  one  of  relevancy  as  to  which  in  debatable 
instances  the  discretion  of  the  trial  judge  is 
entitled  to  much  consideration. 

15.  Trial  ^=s>l39( I)— Weight  of  evidence  of 
experiments  Is  for  the  Jury. 

The  weight  to  be  given  to  evidence  of  ex- 
periments is  a  question  for  the  jury,  and 
varies  according  to  the  circumstances  of  simi- 
larity existing  between  the  experiments  made 
and  the  actual  occurrence  under  investigation. 

Error  to  Circuit  CJourt,  Campbell  County, 

Action  by  Frank  A.  Henderson,  as  adminis- 
trator of  the  estate  of  Marian  Henderson, 
deceased,  against  the  Norfolk  &  Western 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Afl^rmed. 

*  F.  Markoe  Rivinus,  of  Philadelphia,  Pa.» 
and  Howard  &  Burks,  for  plaintiff  in  error. 
John   L.   Lee,   of   Ljniehburg,   and   M.   B. 
Booker,  of  Halifax,  for  d^endant  in  error. 

KELLY,  P.  This  action  was  brought  to  re- 
cover damages  for  the  death  of  the  plaintiff's 
intestate,  Marian  Henderson,  a  child  20 
months  old,  who  was  run  over  and  killed  by 
one  of  the  defendant's  trains.  There  was  a 
verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  assigns  error. 

The  accident  occurred  about  9  o'clock  a. 
m.  on  a  clear  day  within  the  corporate  limits 
of  the  town  of  Brookneal  in  Campbell  county. 
For  many  years  the  railway  tracks  at  that 
point  had,  with  the  knowledge  of  the  railway 
company  and  its  employees,  been  used  as  a 
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walkway  by  men,  women,  and  children.  Ma- 
rian Henderson  liad  wandered  away  from  the 
home  of  her  parents,  abont  100  yards  from 
the  railroad,  and  was  sitting  down  on  or  be- 
side the  rail.  She  wore  a  light-colored  dress 
with  a  stocking  net  cap  oyer  her  head,  and 
was  stooping  or  bending  over,  with  her  hands 
down,  as  if  trying  to  pick  something  up  from 
the  track.  For  a  distance  of  nearly  1,200 
feet  in  the  direction  from  which  the  train 
was  approaching  the  track  was  perfectly 
straight  In  the  engine  at  the  time  were  the 
engineer,  fireman,  and  two  brakemen,  and 
they  all  testify  that  they  saw  the  child  as 
soon  as  the  engine  reached  the  straight  track, 
bat  thought  the  object  was  a  piece  of  paper, 
or,  as  one  of  the  brakemen  said,  either  a 
piece  of  paper  or  a  big  white  chicken.  Ac- 
cording to  their  testimony,  they  kept  their 
eyes  on  this  object,  but  did  not  discover  its 
identity  until  they  were  within  about  350  fee^ 
of  the  point  at  which  the  child  was  struck. 
It  was  then  too  late  to  stop  the  train,  but  the 
engineer  blew  his  whistle,  applied  his  brakes 
in  emergency,  and  did  all  he  could  towards 
saving  the  child's  life. 

The  speed  of  the  train  was  about  25  miles 
an  hour,  and  with  prompt  action  could  have 
been  stopped  within  a  distance  of  about  600 
feet  It  is  thus  apparent  that  there  was  am- 
ple opportunity  to  step  after  the  object  was 
first  seen  and  before  it  was  struck,  but  no 
chance  of  doing  so  after  the  eng^neei;  and 
others  in  the  engine  first  discovered  the  char- 
acter of  the  object 

Of  course,  it  is  not  contended,  nor  is  it  to 
be  imagined,  that  the  defendant's  employees 
intentionally  ran  over  the  child.  BHirther- 
more,  it  is  clear  that,  if  the  jury  were  bound 
to  accept  the  testimony  of  these  employees  as 
conclusive,  the  verdict  was  wrong,  and  the 
judgment  ought  to  be  reversed.  If,  as 
claimed  by  them,  they  saw  the  object  as  soon 
as  they  could  see  it,  and  at  that  time  had  no 
reason  from  its  appearance  to  believe  it  was 
a  human  being,  and,  in  the  exercise  of  the 
diligence  required  of  them  at  a  place  regu- 
larly used  by  men,  women,  and  children,  had 
DO  reason  to  believe  sooner  than  they  did 
that  it  probably  was  a  child,  and,  after  mak- 
ing the  discovery,  used  every  reasonable 
means  to  avoid  the  injury,  the  defendant  was 
not  liable.  All  of  these  conditions  of  nonlia- 
bility were  established,  if  the  evidence  given 
by  the  only  persons  who  could  see  the  situ- 
ation from  the  engine  was  conclusively  bind- 
ing upon  the  jury.  Was  it  condusive?  The 
answer  to  this  inquiry  must  precede  the  de- 
termination of  the  final  and  decisive  question 
in  the  case,  which  is  whether  they  discovered 
or  ought  to  have  discovered  that  the  object 
was  probably  a  child  in  peril  before  it  was 
too  late  to  take  effective  measures  for  Its 
safety. 

The  law  of  the  case  is  stated  so  succinctly 
and  with  such  approximate  accuracy  in  the 


instructions  given  by  the  court  to  the  Jury 
that  they  may  appropriately  be  set  forth  at 
this  point    The  instructions  as  given  were 
as  follows: 
First,  on  behalf  of  the  plaintiff: 

"The  court  instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  engineer  in 
charge  of  the  defendant's  train  wliich  struck 
and  killed  the  deceased  saw  some  object  upon 
the  track,  which,  by  the  exercise  of  ordinary 
care,  he  could  and  would  have  discovered  was 
a  chiid  in  time  to  have  avoided  striking  it, 
and  failed  to  do  so,  the  defendant  is  liable,  and 
the  jury  should  find  for  the  plaintiff." 

This  instruction  could  with  propriety  have 
been  made  a  shade  more  favorable  for  the 
plaintiff  by  inserting  the  word  "probably" 
before  the  words  "a  child." 

Second,  on  behalf  of  the  defendant: 

"The  court  instracts  the  Jury  that  if  they 
believe  from  the  evidence  that  wliile  the  plain - 
tifiTs  intestate  was  lying  or  sitting  on  the  track 
she  was  seen  by  those  in  charge  of  the  defend- 
ant's train  and  was  thought  to  be  some  inani- 
mate object  as  a  bundle  or  piece  of  paper; 
that  they  continued  to  look  at  said  object  and 
as  soon  as  they  discovered,  or  hy  the  exercise 
of  ordinary  care  would  have  discovered^  it  to 
be  a  child,  used  reasonable  care  to  prevent  in- 
juring her,  they  must  find  a  verdict  for  the 
defendant"  (Italics  added  for  purposes  of 
comment  indicated  infra.) 

[1]  The  insertion  of  the  word  "probably" 
just  before  the  words  "a  child"  would  have 
more  accurately  defined  the  duty. 

These  two  instructions,  in  our  opinion, 
presented  to  the  Jury  in  a  clear  and  helpful 
manner  the  theory  upon  which  the  plaintiff 
was  entitled  to  recover  if  the  evidence  war- 
ranted a  recovery,  and  the  theory  upon 
which  th^  defendant  was  entitled  to  a  ver- 
dict if  the  evidence  warranted  such  a  ver- 
dict 

[2]  We  have  so  often  had  occasion  to  com- 
ment upon  the  unwisdom  of  prolixity  and  rep- 
etition in  the  giving  of  instructions  that  we 
wish  to  commend  the  counsel  on  both  sides 
for  the  care  which  was  evidently  bestowed 
upon  the  preparation  of  the  instructions  re- 
quested, and  to  commend  the  court  for  the 
conciseness  and  clearness  with  which  it  sub- 
mitted the  issue  to  the  jury.  Instructions  of 
this  kind  are  of  real  service  to  the  jury  in 
reaching  a  correct  conclusion.  As  we  have 
said  in  other  cases,  it  is,  of  course,  some- 
times necessary,  by  reason  of  the  number  of 
issues  involved  or  the  varied  aspects  of  the 
case,  to  give  a  number  of  instructions,  but 
this  is  not  ordinarily  true,  and  ought  to  be 
avoided  whenever  possible,  for  it  must  be  a 
matter  of  common  knowledge  and  experience 
with  the  profession  that,  where  the  instruc- 
tions are  numerous  and  lengthy,  they  are 
often  not  digested  or  comprehended  by  the 
jurors,  and  therefore  as  often  not  useful  to 
them. 
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1.  It  is  somewhat  out  of  the  order  in 
which  the  assignments  are  dealt  with  in  the 
petition,  but  while  we  are  on  this  subject  of 
instructions  we  may  as  well  dispose  of  the 
errors  complained  of  in  that  respect 

(31  With  reference  to  the  plaintiff's  in- 
struction first  aboTe  recited,  the  defendant 
asked  the  court  to  add  this  amendment: 

"Bat  the  eourt  instracts  the  jury  that  the 
defendant  is  not  liable  for  an  error  of  judg- 
ment in  the  engineer  in  failing  to  identify  as  a 
child  stooping  on  the  track  and  practically  mo- 
tionless an  object  which  he  took  to  be  a  piece 
of  paper  before  he  actually  ascertained  it  to  be 
a  chad." 

The  court  refused  to  make  this  amend- 
ment, and  the  defendant  insists  that  this  re- 
fusal was  erroneous.  The  amendment  might 
perhaps  have  been  added  without  impropri- 
ety, though  even  as  to  this  we  do  not  feel 
entirely  confident,  and  In  any  event  there 
was  certainly,  no  error  in  refusing  it.  The 
plaintiff's  right  to  recover  depended  upon  the 
failure  of  the  engineer  to  exercise  ordinary 
care,  and  this  principle  was  embodied  in  the 
instruction. 

[4]  Furthermore,  the  second  instruction, 
given  for  the  defendant,  said  that  there  could 
be  no  recovery  if  those  In  charge  of  the  train, 
in  the  exercise  of  ordinary  care,  failed  to 
discover  the  child  in  time  to  avoid  the  In- 
jury. This,  !n  effect,  tOld  the  Jury  that  an 
error  in  Judgment,  provided  the  defendant's 
employees  based  their  Judgment  upon  the 
situation  as  it  would  have  appeared  to  men 
in  the  exercise  of  ordinary  care,  would  not 
entitle  the  plaintiff  to  a  recovery.  The 
amendment  in  question  might  have  unduly 
emphasized  the  defense,  which  was  other- 
wise fully  covered  by  the  instruction  as 
given. 

[5]  With  respect  to  the  instruction  as  of- 
fered on  behalf  of  the  defendant,  complaint 
is  made  because  the  court,  before  giving  the 
same,  added  the  words  "or  by  the  exercise  of 
ordinary  care  would  have  discovered,"  ital- 
icized in  the  instruction  as  above  set  forth. 
The  amendment  was  clearly  proper.  The 
place  at  which  the  accident  occurred  was 
known  to  be  frequently  used  by  men,  women, 
and  children  as  a  walkway,  and  the  employ- 
ees of  the  company  were  under  the  duty  of 
keeping  a  lookout  for  the  express  purpose  of 
discovering  and  avoiding  injury  to  persons  at 
that  point  Southern  By.  Co.  v.  Wiley  (case 
of  a  child  2^  years  old,  on  its  hands  and 
knees),  112  Ya.  183,  184,  180,  70  S.  E.  510. 
£}ven  in  the  case  of  a  trespasser  this  court 
has  held  that,  after  discovering  an  unknown 
object  on  or  near  the  track,  though  the  em- 
ployees of  the  company  believe  it  to  be  in- 
animate, they  have  no  right  to  disregard  its 
presence,  but  must  keep  a  lookout  until  its 
character  is  determined.  Washington  &  O. 
D.  B.  Ck).  V.  Jackson's  Adm'r,  117  Va.  636, 
640,  85  S.  E.  496.    l^is  simply  meana  that 


they  must  exercise  ordinary  care  to  discover 
the  identity  of  the  object  and  this  is  all  that 
the  court  told  the  Jury  by  the  amendment 

[6]  Complaint  is  made  of  the  refusal  to 
instruct  that,  if  the  plaintiff,  who  was  the 
child's  father,  was  guilty  of  negligence  in 
permitting'  her  to  stray  away  from  home, 
such  negligence  would  prevent  a  recovery  in 
the  case  for  his  benefit.  Of  this  it  Is  sufli- 
dent  to  say  that  there  was  no  evid«ice  in 
the  case  which  would  have  Justified  the  giv- 
ing of  such  an  instruction. 

[7]  The  defendant  asked  for  an  instruc- 
tion as  follows: 

"The  court  instructs  the  jury  under  no  use 
of  the  defendant's  track  by  the  public  as  a  walk- 
way, as  testified  to  in  this  case,  can  any  li- 
cense be  implied  on  the  defendant's  part  that 
Marian  Henderson  should  use  its  tracks  in  the 
manner  employed  at  the  time  of  her  death.  She 
was  therefore  not  a  licensee  if  she  were  asleep 
or  sitting  down  at  the  time  of  her  death,  but  a 
trespasser  to  whom  the  only  duty  owing  by  the 
defendant  was  to  use  reasonable  care  not  to 
injure  her  after  her  position  of  danger  was 
actually  discovered  by  those  in  charge  of  the 
train." 

niere  was  no  error  in  refusing  this  in* 
struction.  The  case  of  Va.  By.  &  P.  Co.  v. 
Winstead,  119  Va.  826,  89  S.  E.  83,  reUed 
upon  by  the  defendant,  is  not  in  point  That 
was  a  case  in  which  a  drunken  man,  in  the 
nighttime,  was  lying  dangerously  near  a 
street  railway  track  In  the  city  of  Norfolk, 
and  was  struck  and  killed  by  a  street  car. 
His  administrator  sought  to  recover  partly 
upon  the  theory  that  the  defendant  had  not 
equipped  its  car  with  a  sufficient  headlight. 
The  facts  showed  that  the  headlight  would 
have  disclosed  a  pedestrian  using  the  street 
in  an  ordinary  way,  and  we  held  that  the 
railway  company  did  not  have  to  assume  that 
men  would  lie  down  on  the  track,  and  did 
not  have  to  equip  their  cars  with  electric 
lights  so  arranged  as  to  operate  as  a  search- 
light for  persons  in  this  position.  In  the  in- 
stant case,  however,  the  accident  occurred  in 
broad  daylight,  and,  furthermore,  the  place 
was  one  frequented  not  only  by  men  and 
women,  but  by  children,  whose  playful  hab- 
its and  lack  of  discretion  are  matters  of  com- 
mon knowledge;  and,  when  this  object  waa 
discovered  on  the  track,  there  was  a  posi- 
tive duty  on  the  railway  company's  employ- 
ees to  exercise  reasonable  care  to  discover  its 
identity.  There  was  nothing  at  all  to  hinder 
the  making  of  this  discovery  except  the  in- 
tervening distance,  and  this  distance  was 
being  constantly  reduced  by  the  approach  of 
the  train.  The  child  was  a  licensee,  and  could 
not  at  its  age  lose  these  rights  by  its  own 
negligence  in  sitting  down  on  the  track. 
Southern  By.  Co.  v.  Wiley,  supra.  Its  posi- 
tion did  not  abrogate  the  defendant's  duty  of 
lookout,  but  was,  of  course,  a  drcumstanee 
for  the  Jury  to  consider  in  determlulDir 
'whether  that  duty  was  performed. 
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We  find  no  error  with  respect  to  the  in- 
structions. 

[8]  2.  A  witness  named  Harvey,  02  years 
old,  an  experienced  locomotive  engineer,  bnt 
one  who  for  a  number  of  years  had  not  been 
engaged  in  railroad  work,  was  asked  within 
what  distance  he  thought  the  train  which 
struck  the  child  could,  under  the  conditions 
prevailing  at  that  time,  have  been  stopped. 
His  answer  was  that  it  could  have  been  stop- 
ped in  200  yards.  This  testimony  was  ad- 
mitted over  the  objection  of  the  defendant, 
and  constitutes  the  basis  of  one  of  the  assign- 
ments of  error.  If  there  was  any  error  in 
admitting  this  testimony,  it  was  plainly 
harmless,  because  the  engineer  in  charge  of 
the  train  testified  that  he  could  have  stopped, 
and  in  fact  did  stop,  in  600  feet,  the  exact 
distance  named  in  Harvey's  estimate. 

3.  The  leading  assignment  of  error,  pre- 
sented to  us  with  marked  earnestness  and 
ability,  is  that  the  court  permitted  certain 
witnesses  to  testify  as  to  several  tests  or 
experiments  which  they  made  for  the  pur- 
pose of  determining  the  distance  up  the  track 
from  which  they  could  recognize  a  child  as 
such  when  it  was  sitting  on  the  rail  at  the 
point  of  the  accident  There  were  two  or 
more  of  these  experiments  made  by  sundry 
X)ersons,  some  when  the  day  was  perfectly 
clear,  and  others  in  dark  and  cloudy  weather. 
A  child  about  the  size  of  the  one  who  was 
killed,  and  similarly  dressed,  was  placed  at 
the  same  place  and  in  substantially  the  same 
position,  and  the  witnesses  In  question  then* 
went  up  the  track  to  see  how  far  away  they 
could  recognize  the  object  as  a  child.  The 
result  of  the  testimony  was  that,  when  the 
day  was  clear,  they  could  recognize  the  child 
at  a  distance  of  something  like  1,100  feet 
away,  and  that  on  a  dark  or  cloudy  day  they 
could  identify  it  at  a  distance  of  900  feet. 
These  witnesses,  of  course,  knew  from  the 
outset  what  the  object  was,  but  they  were 
very  positive  in  their  testimony  that  under 
weather  conditions  as  above  indicated  they 
could  clearly  and  unquestionably  recognize 
the  child  as  such  at  the  respective  distances 
stated. 

The  contention  of  the  defendant  is  that 
these  tests  were  inadmissible  because  the  con- 
ditions under  which  they  were  made  were 
not  substantially  the  same  as  those  by  which 
the  engineer  was  surrounded. 

[I]  One  of  the  differences  pointed  out  is 
that  the  engineer  was  on  an  engine,  the  mo- 
tion and  vibration  of  which  would  interfere 
with  clear  vision,  while  the  witnesses  who 
were  making  the  tests  were  on  the  .ground. 
This  particular  difference  in  the  situation  of 
the  parties,  however,  is  shown  by  the  evi- 
dence to  have  been  unsubstantial.  The  wit- 
ness, Harvey,  an  old  engineer,  testified  that 
he  had  participated  in  one  of  the  tests,  and 
that,  in  his  opinion,  a  man  in  the  engine 
moving  as  this  one  was  would  have  been  in  a 


more  favorable  position  for  making  the  dis- 
covery than  a  man  cm  the  track.  Nobody 
testified  to  the  contrary.  Moreover,  and  per- 
haps even  more  to  the  point,  the  engineer  in 
charge  of  the  engine,  after  saying  that  he  did 
not  think  these  t^sts  were  fair,  upon  being 
asked  to  specify  the  reason  why  he  did  not 
think  they  were  fair,  said: 

"Knowing  a  thing  is  there  and  having  yoor 
mind  to  help  you  out  makes  a  great  deal  of 
difference.** 

This  was  a  pointed,  sensible,  and  compre- 
hensive answer;  and  It  is  this  difiTerence, 
very  appropriately  called  in  the  petition  for 
the  writ  of  error  "the  difference  in  the  men- 
tal attitude  of  the  parties,"  whidi  the  defend- 
ant chiefly  relies  upon,  and,  in  view  of  the 
testimony,  must  solely  rely  upon.  Is  a  reason 
why  the  evidence  should  not  have  been  ad- 
mitted. 

[10]  We  may  say,  therefore,  that  the  real 
question  as  to  the  admissibility  of  these  tests 
is  whether  the  fact  that  the  witnesses  mak- 
ing them  knew  from  the  outset  that  a  child 
had  been  placed  on  the  track  constituted 
such  a  dlfTerence  between  their  situation  and 
that  of  the  engineer  and  others  with  him  in 
the  engine  as  to  render  the  tests  incompetent 
as  evidence.  The  position  of  the  defendant 
in  this  respect  does  not  seem  to  us  to  be  well 
taken.  We  do  not  mean  to  say  that  this  dif- 
ference is  of  no  consequence,  but  we  think 
that  its  effect  upon  the  value  of  the  tests  as 
proof  was  a  question  to  be  determined  by  the 
Jury. 

[11,  12]  It  is  a  simple  proposition,  but  im- 
portant to  keep  in  mind  here,  that  there  was 
necessarily  some  point  at  which  men  of  aver- 
age vision  could,  from  an  approaching  engine, 
be  certain  that  the  object  was  a  child.  Some 
allowance  Is  properly  to  be  made  for  the 
fact  that  the  men  in  the  engine  did  not  have, 
as  an  aid  to  their  sight  or  vision,  knowledge 
in  advance  that  a  child  was  In  fact  on  the 
track  at  that  point.  But  we  cannot  think  it 
would  do  to  say  that  the  Jury  in  such  a  case 
must  accept  as  conclusive  the  statement  of 
the  engineer  as  to  the  distance  from  which 
he  could,  in  the  exercise  of  ordinary  care, 
make  the  discovery.  Certainly  railroad  en- 
gineers must  be  presumed  to  have  at  least  as 
good  eyes  as  the  average  person  (So.  Ry.  Co. 
V.  Wiley,  supra),  and  there  are  limits  within 
which  the  reach  and  certainty  of  their  vision 
cannot  be  credibly  denied.  If,  for  example, 
the  engineer  in  this  case  had  said  that  he 
was  in  50  feet  of  the  object  before  he  could 
recognize  it  as  a  child,  the  common  knowl- 
edge of  the  Jury,  without  any  rebuttal  evi- 
dence, would  have  Justified  them  in  finding 
that  his  statement  was  not  true.  There 
would  be  more  and  more  difference  of  opinion 
in  regard  to  his  ability  to  recognize  the  ob- 
ject as  the  distance  therefrom  increased,  and 
he  was  perhaps  within  the  bounds  of  credibil- 
ity when  he  said  that  he  was  In  360  feet  of 
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the  child  before  he  could  discover  its  Identity. 
But  the  Inquiry  naturally  arises:  How  In  a 
case  like  this,  where  the  physical  facts  make 
the  question  doubtful,  are  the  Jury  to  fairly 
determine  where  the  engineer  is  telling  the 
truth?  We  know  that  the  engineer  In  this 
case  did  not  int^id  to  run  over  a  child,  but, 
when  a  deplorable  accident  of  this  kind  has 
occurred,  men  charged  with  causing  it  are 
always  prone  to  excuse  themselves  from 
blame,  and  they  will  sometimes  make  inac- 
curate and  untrue  statements  as  to  the  cir- 
cumstances when  they  would  have  been  very 
far  from  intending  to  bring  about  the  calami- 
ty. The  plaintiff  could  not  be  expected  to  ob- 
tain the  use  of  a  freight  train  in  order  to 
make  an  experiment,  and,  as  the  real  ques- 
tion was  one  of  eyesight,  he  was  entitled  to 
have  intelligent  and  disinterested  parties  ob- 
serve the  situation  under  substantially  simi- 
lar conditions  and  then  let  the  Jury  pass  up- 
on the  reliability  of  the  tests.  Its  admlssl- 
'  billty  was  a  question  for  the  court,  and  its 
weight  and  effect  was  a  question  for  the  Jury. 
See  the  authorities  cited  infra.  Proper  al- 
lowance should  be,  and  of  course  would  be, 
made  for  the  difference  in  the  mental  atti- 
tude of  the  parties,  but  there  was  a  very 
wide  margin  between  the  point  1,100  feet 
away  from  the  place  at  which,  on  a  clear  day, 
the  witnesses  said  they  could  positively  iden- 
tify the  object  as  a  child  and  the  point  350 
feet  away,  at  which,  on  a  like  clear  day,  the 
engineer  and  others  with  him  said  they  had 
arrived  before  they  could  make  such  identi- 
fication. 

[13]  The  rule,  to  be  sure,  is  well  settled 
that  tests  and  experiments  must  be  made  im- 
der  substantially  the  same  conditions  as 
those  prevailing  at  the  time  and  place  of  the 
occurrence  under  investigation,  but  this  rule 
cannot  be  carried  to  the  extent  for  which 
the  defendant  contends  In  this  case,  nor  do 
the  decisions,  either  in  Virginia  or  elsewhere, 
relied  upon  by  the  defendant  go  thus  far. 

In  Rudd's  Adm'r  v.  R.  &  D.  R.  Co.,  80  Va. 
546,  a  boy  12  years  of  age  was  sent  by  his 
parents  to  mind  cows  in  a  field  along  the 
railway.  He  fell  asleep  on  the  track  and  was 
run  over  by  a  freight  train  and  killed.  The 
majority  opinion  recites  that — 

'*An  experiment  made  with  a  boy  about  12 
years  of  age,  and  of  the  size  of  the  deceased, 
showed  that  an  object  of  that  size  could  be  seen 
on  the  road  at  the  distance  of  1,118  yards  from 
the  curve  or  turn  in  the  road." 

No  question  of  the  identity  of  the  object 
was  involved.  In  discussing  the  probative 
value  of  the  experiment,  the  court  said: 

"The  experiment  made  by  plaintifTs  witness 
of  placing  a  boy  12  years  of  age,  and  of  about 
the  size  of  the  deceased,  in  position  on  the 
track,  and  then  being  able  to  see  liim  from 
a  point  of  observation  1,118  yards  off,  when 
they  knew  that  he  was  thus  placed  there,  and 
their  undertaking  was  to  see  him,  does  not  prove 


that  the  deceased,  lying  down  flat  on  the 
track,  may  not  have  escaped  the  observation 
of  the  engineer,  even  when  he  was  4it  his  post 
and  on  the  lookout,  at  that  great  distance,  and 
while  the  train  was  running  rapidly  along." 

Upon  all  the  facts  in  that  case,  the  cor- 
rectness of  the  decision  does  not  seem  en- 
tirely free  from  doubt,  and  it  Is  to  be  noted 
that  Judges  Lewis  and  Richardson  dissented. 
But  the  case  is  distinguishable  from  the  one 
at  bar  with  respect  to  the  experiment.  Rudd 
was  on  the  track,  as  shown  by  the  opinion,  at 
a  point  where  the  defendant  "had  a  right  not 
to  expect  or  apprehend  any  person  to  be," 
and  the  purpose  of  the  experiment  was  to 
show,  not  how  far  away  the  engineer  could 
have  recognized  the  object  as  a  human  being, 
but  how  far  away  he  could  have  seen  If  he 
had  been  looking.  It  is  true  the  engineer 
said  he  had  been  looking  out,  but  was  under 
no  obligaticm  to  be  keeping,  and  did  not  say 
that  he  was  keeping,,  the  vigilant  lookout 
which  he  would  have  been  expected  and  re- 
quired to  observe  at  a  place  constantly  used 
by  adults  and  children.  The  court  very 
plausibly  said,  therefore,  that  the  experi- 
ment did  not  prove  that  the  boy  "may  not 
have  escaped  the  observation  of  the  engi- 
neer." The  question  was  not  how  far  he 
could  have  seen  and  recognized  Rudd  if  he 
had  been  looking  out  for  him,  for  he  owed 
no  duty  of  lookout,  but  whether,  after  seeing 
him,  he  did  all  he  could  to  save  him;  and 
it  was  clear  that  after  seeing  the  boy  it  was 
impossibie  to  prevent  the  Injury. 

In  the  present  case  the  engineer  had  every 
reason  to  expect  children  to  be  on  or  near  the 
tracks,  and  was  bound  to  look  out  for  and 
discover  them.  This  distinction  between  the 
two  cases  is  of  very  material  import  in  con- 
nection with  the  tests  in  question  here.  The 
mental  attitude  of  the  persons  making  the 
tests  in  the  instant  case  cannot,  after  all,  be 
regarded  as  very  different  from  that  with 
which  the  engineer  ought  to  hav^  regarded 
the  object  He  did  not  actually  know  that 
the  object  was  a  child,  but,  in  view  of  the 
known  use  of  the  track  at  that  point,  he 
ought  to  have  be^n  very  alert  to  discover  its 
character.  He  could  not  lawfully  proceed  on 
the  assumption  that  there  would  be  no  child 
in  danger  at  that  place. 

The  case  of  Richards  v.  Commonwealth^ 
107  Va.  881,  59  S.  E.  1104,  is  relied  upon  by 
the  defendant.  In  that  case  there  was  a 
question  about  the  identity  of  certain  tracks 
made  by  the  accused,  and  a  witness  was  al- 
lowed to  testify  that  during  the  trial  he  had 
gone  to  the  scene  of  the  shooting  and  made 
tracks  with  his  own  and  with  the  shoes  of 
another,  and  found  that  the  tracks  in  each 
case  were  shorter  than  the  shoes  wliich  made 
the  tracks.  The  court,  dealing  very  briefly 
with  the  question,  simply  said  that  the  evi- 
dence did  not  clearly  show  that  the  condi- 
tions under  which  these  experimental  tracks 
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were  made  "were  tbe  same  or  substantially 
similar"  to  those  prevailing  at  the  time  the 
tra(^s  alleged  to  have  been  those  of  the  ac- 
cused were  made;  and,  as  the  case  had  to 
be  reversed  on  other  grounds,  the  court  said 
it  would  not  pass  upon  the  question  at  that 
time,  but  that,  upon  another  trial,  evidence 
of  such  experiments  should  not  be  admitted 
unless  it  satisfactorily  appeared  that  the 
tracks  were  made  under  conditions  the  same 
as,  or  substantially  similar  to,  those  sur- 
rounding the  shooting  of  the  deceased.  This 
was  merely  the  aflElrmation  of  a  general  and 
well-sett] ed  rule,  and  one  which  was  not 
violated  by  the  admissiixi  of  the  evidence 
complained  of  here.  The  conditions  of  the 
experiments  in  this  case  were  substantially 
similar  to  those  confronting  the  engineer,  and 
cmch  dissimilarity  as  existed  was  dearly 
and  emphatically  brought  to  the  attention  of 
the  jury  and  was  a  matter  for  them  to  weigh 
and  appraise. 

In  the  case  of  Norfolk  &  Western  Bailway 
Co.  V.  Sollenberger,  110  Va.  616,  66  S.  B. 
726,  dted  and  relied  upon  by  the  defendant, 
an  employee  of  the  comi>any  wais  sent  with  a 
flag  to  protect  a  work  train.  It  was  claimed 
that  from  exhaustion  he  lay  down  and  went 
to  sleep  on  the  track.  While  in  that  posi- 
tion he  was  run  over  and  killed  by  a  backing 
train.  The  following  is  taken  from  the  opin- 
ion of  the  court: 

"Some  time  after  the  acddent  a  test  train 
was  made  up  to  correspond  with  the  wrecking 
train  used  at  tbe  time  Sollenberger  was  killed. 
Counsel  for  plaintiff  and  defendant  were  pres- 
ent, and  numerous  tests  were  made,  and  no 
doubt  with  the  utmost  fairness  and  integrity 
of  purpose.  But  after  all  it  is  impossible  to 
reproduce  conditions  as  they  actually  existed. 
If  it  were  possible  to  reproduce  all  the  physical 
conditions,  as  may  be  done  in  theory,  but  not 
in  practice,  the  mental  attitude  of  those  en- 
gaged in  the  tests  is  necessarily  wholly  differ- 
ent. Every^  man  engaged  in  the  test  knew 
from  the  beginning  that  in  the  actual  occur- 
rence there  was  a  man  upon  the  track  exposed 
to  imminent  danger.  The  positions  of  the  ac- 
tors at  a  particular  moment  of  time  could  not 
be  determined  with  precision;  and  upon  the 
whole  it  seems  to  us  that  the  case  must,  after 
all,  be  determined  upon  the  evidence  adduced 
before  the  jury  by  witnesses  who  were  pres- 
ent upon  the  occasion  of  the  acddent,  and 
veho  testified  to  what  they  saw  and  heard  of  the 
actual  occurrence.  It  is  oftentimes  instruc- 
tive to  take  a  jury  to  the  scene  of  an  accident, 
in  order  to  enable  them  more  intelligently  to 
appredate  the  evidence  adduced  before  them; 
but  that  is  altogether  different  from  what  waft 
done  in  this  case." 

This  expression  of  the  court,  upon  a  casu- 
al reading,  gives  color  to  the  contention  of 
tbe  defendant,  but  upon  analysis  will  not  be 
found  to  afford  substantial  support  therefor. 
The  experiment  in  the  Sollenberger  Case  was 
of  a  more  complicated  character  than  the  test 
in  the  instant  case,  because  it  involved  not 
merely  a  question  of  human  vision,  but  coor- 
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dinate  action  in  emergency  by  two  men 
placed  in  proper  relative  position,  and  the 
quick  manipulation  of  machinery  by  one  of 
them.  In  such  a  case  to  be  forewarned  was 
to  be  forearmed,  and  foreknowledge  was  an 
exceedingly  important  circumstance.  There 
was  no  immediate  emergency  in  the  instant 
case.  The  engineer,  like  the  persons  making 
the  experiments  on  the  track,  had  time  for 
deliberate  observation.  His  train  was  drift- 
ing down  grade  at  20  or  25  miles  an  hour, 
and  all  he  had  to  do  was  to  use  his  eyes. 
The  statement  by  the  court  in  the  Sollenber- 
ger Case  that  "it  was  impossible  to  reproduce 
conditions  as  they  actually  existed"  must  be 
read  in  the  light  of  the  facts  of  that  case, 
and  cannot  be  given  a  literal  meaning  for 
use  in  all  cases,  because  that  statement  would 
be  true,  to  a  greater  or  less  extent,  of  every 
experiment  or  test  of  this  diaracter,  and  it 
may  be  confidently  asserted  that  the  court 
did  not  mean  to  say  that  tests  and  experi- 
ments can  never  be  used  in  evidence  unless 
it  is  possible  "to  reproduce  conditions  as  they 
actually  existed."  The  use  of  such  evidence 
is  too  common  and  too  fully  supported  by 
authority  to  admit  of  any  such  construction 
of  the  Sollenberger  Oase.  Substantially  the 
same  thing  may  be  said  of  the  reference  in 
the  opinion  to  the  "mental  attitude  of  those 
engaged  in  the  tests."  Foreknowledge  that 
quick  emergency  stop  was  to  be  made  with 
the  "test  train"  was  an  unusually  important 
factor  in  that  instance,  and  constituted  a 
material  and  probably  vital  difference  be- 
tween the  conditions  under  which  the  test  was 
made  and  those  under  which  the  injury  to 
Sollenberger  occurred.  But  foreknowledge 
cannot  be  allowed  to  exclude  evidence  of 
every  experiment,  for  this  would  virtually  ex- 
clude them  alL  Persons  who  experiment  with 
a  situation  for  the  purpose  of  ascertaining 
what  would  happen  or  be  true  under  a  given 
state  of  facts  usually  know  in  advance  what 
they  are  attempting  to  demonstrate.  As  a 
rule,  such  foreknowledge  does  not  render 
their  testimony  as  to  the  result  of  their  ex- 
periments incompetent,  although  it  may  often 
very  properly  affect  its  weight  and  valua 

In  Goings  v.  N.  &  W.  By.  Co.,  119  Va.  543, 
89  S.  E.  914,  another  case  relied  on  by  the 
defendant,  this  court  held  that  the  trial  court 
was  right  in  exdudlng  proof  of  a  test  made, 
but  placed  the  dedsion,  primarily,  upon  the 
ground  that  the  evidence  was  immaterial  for 
reasons  theretofore  stated,  and,  secondly,  up- 
on the  groimd  that  conditions  were  different 
And  it  is  to  be  noted  that,  although  the  court 
in  that  case  spedflcally  pointed  out  the  dif- 
ference in  conditions,  no  Importance  was  at- 
tached or  reference  made  to  the  fact  that 
much  the  same  difference  In  mental  attitude 
relied  on  In  this  case  accompanied  the  test 
there. 

The  cases  of  Richmond  Passenger  &  Power 
Go.  V.  Radcs,  101  Va.  487,  44  S.  E.  709,  and 
Wise  Terminal  Ckk  t.  McCormlck,  104  Va. 
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400,  51  8.  B.  731,  dted  by  the  defendant,  are 
not  in  point.  Those  cases  relate  to  expert 
testimony,  and  not  to  experimental  tests. 
The  prindple  announced  therein  would,  how- 
ever, apply  here,  If  we  conld  say,  as  we  can- 
not, that  the  conditions  acccnnpanying  the 
tests  were  so  dissimilar  to  those  confronting 
the  engineer  as  to  render  proof  of  the  former 
inadmissible. 

Coming  now  to  the  cases  outside  of  Vir- 
ginia, cited  by  the  defendant,  the  first  is 
Chicago  &  Alton  E.  Co.  v.  Logue,  47  HI.  App. 
292.  No  facts  as  to  the  circumstances  of  th$ 
experiment  are  shown  in  the  report  of  the 
case  except  such  as  appear  from  the  follow- 
ing sentence  in  the  opinion: 

'*There  was  also  error  in  the  admlBsion  of 
evidence  as  to  placing  an  object  on  the  track 
and  proof  as  to  the  distance  it  could  be  seen 
and  distinguished,  where  the  circumstances  and 
surroundings  were  icholly  different  from  those 
attendant  on  the  engineer  in  the  discharge  of 
his  'duties."     (Italics  added.) 

In  the  absence  of  any  statement  ci  the 
"circumstances  and  surroundings,**  the  value 
of  the  case  as  authority  here  cannot  be  de- 
termined. Certainly  it  does  not  in  terms  re- 
ject the  exi)erlment  as  evidence  on  the 
ground  that  the  person  who  placed  the  ob- 
ject on  the  track  knew  in  advance  of  its  pres- 
ence there  and  of  the  purpose  to  be  accom- 
plished in  making  the  observations. 

In  Alabama  G.  S.  R.  Co.  v.  Burgess,  114 
Ala.  587,  22  South.  169,  the  following  ruling 
(quoted  from  8  Decennial  Digest,  717)  ap- 
pears, and  is  cited  by  the  defendant: 

''Whether  children  on  a  railroad  track,  and 
the  fact  that  they  were  children,  could  have 
been  discovered  by  the  engineer  in  time  to 
stop  the  train  before  reaching  them,  by  the 
exercise  of  due  care,  cannot  be  shown  by  an 
experiment  made  a  month  after  the  accident, 
by  placing  children  on  the  track  and  noting  the 
distance  at  which  they  were  distinguishable 
by  witnesses,  looking  from  the  direction  from 
which  the  train  had  come.** 

This  quotation,  it  must  be  conceded,  ap- 
pears to  support  very  strongly  the  position 
of  the.  defendant  We  .have  examined  the 
report  of  the  case,  however,  and  find  that 
the  opinion  as  a  whole  cannot  be  given  the 
full  effect  claimed  for  it  here.  The  point 
was  not  made,  and  the  court  did  not  hold, 
that  the  evidence  was  objectionable  because 
the  persons  making  the  experiment  knew  in 
advance  that  the  children  had  been  placed 
on  the  tra<^.  The  objection  specified  was 
that  the  evidence  '^ras  irrelevant,  and  the 
experiment  made  out  of  court,  when  defend- 
ant was  not  present,  and  because  conditions 
were  not  shown  to  be  the  same  as  on  the  oc- 
casion of  the  accident"  Hie  court  in  hold- 
ing that  the  evidence  was  Improper,  merely 
said,  'The  conditions  are  too  variant** 

In  Chicago  City  By.  Co.  y.  Brecher,  112 
JIL  App.  106,  108,  the  actiofi  was  to  recover 


damages  sustained  by  the  plaintiff  while  rid- 
ing on  the  footboard  of  an  englna  While 
going  over  a  crossing  on  the  track  the  engine 
sank  down  by  reason  of  the  unsafe  condition 
of  the  track,  and  the  plaintiff  was  thus  in- 
jured. The  next  day  the  same  engine,  equip- 
ped with  a  new  footboard,  not  shown  to  have 
been  the  same  height  as  the  old  one,  and 
without  any  cars  attached,  was  run  over  the 
crossing.  The  egeed  of  the  engine  on  the  two 
occasions  was  not  the  same.  Some  repairs 
had  in  the  meantime  been  made  at  and  near 
the  crossing.    The  court  said: 

"In  spite  of  this  dissimilarity  of  conditions 
and  over  the  repeated  objections  and  exceptions 
of  appellant,  the  results  of  this  experiment  wefb 
submitted  to  the  Jury.  This  action  of  the 
trial  court  is  reversible  error.  Unless  it  be 
shown  that  all  the  essential  conditions  of  the 
experiment  are  identical  witii  those  existing 
at  the  time  of  the  accident,  the  results  of  that 
experiment  have  no  legitimate  bearing  upon  the 
issues  before  the  jury,  since,  instead  of  enlight- 
ening the  jury,  their  tendency  is  to  confuse  and 
to  mislead  them.'* 

The  decision  does  not  seem  to  involve  In  any 
way  the  question  of  "mental  attitude,"  and 
appears  to  rest  upon  the  general  and  well- 
settled  rule  of  evidence  applicable  to  cases 
of  Its  kind.  Of  course,  the  court  did  not 
mean  to  lay  down  the  rule  that  all  the  con- 
ditions must  be  identical,  but  merely  that  aU 
the  conditions  essential  to  a  fair  test  must 
be  the  same.  Even  as  thus  explained,  the 
word  "identical,**  if  taken  literally,  is  a 
stronger  term  than  the  rule,  as  generally  ap- 
proved and  expressed,  would  Justify.  It  is 
only  necessary  that  the  essential  conditions 
should  be  substantially  similar. 

The  other  two  cases  relied  on  by  the  de- 
fendant, Chicago  &  B.  I.  R.  Co.  v.  Cross,  113 
IlL  App.  548,  and  Zlmmer  v.  Fox  River,  etc., 
Co.,  123  Wis.  643, 101  N.  W.  1099,  do  not  deal, 
directiy  or  Indirectly,  with  the  question  of 
"mental  attitude,'*  and  merely  follow  the 
general  rule  that  attending  conditi(ms  must 
be  suflldently  similar  to  fairly  Illustrate  the 
point  at  issue. 

Coimsel  for  the  defendant  concede  that  up- 
on the  question  under  consideration  the  au- 
thorities are  not  uniform.  We  have  shown 
that  those  relied  upon  for  their  contention  do  • 
not  adequately  support  It  No  case  has  heea 
found,  in  this  state  or  elsewhere,  which  holds 
that  a  mere  difference  In  the  mental  attitude 
of  the  parties,  as  that  expression  is  used  In 
this  case,  is  a  sufficient  difference  to  exclude 
the  tests;  and  we  think  the  weight  of  au- 
thority and  the  better  reason  is  to  the  con- 
trary. 

In  Panhandle  &  8.  F.  Ry.  Ca  v.  Haywood 
(Tex.  Civ.  App.,  December  15,  1920)  227  S. 
W.  847,  the  action  was  to  recover  damages 
for  the  death  of  a  child  20  months  old  who 
was  killed  on  the  track.    The  court  said: 

"Several  witnesses  who  made  experiments 
under  similar  conditions,  emcepi  thai  thei/  toera 
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not  looking  out  of  the  cab  of  a  movitig  engine^ 
hut  were  on  fooi^  testified  that  they  could  see  a 
chUd  slightly  larger  than  this  one  at  a  distance 
varying  from  IJOO  feet  to  2,700  feet,  and  one 
witness  testified  that  he  could  tell  that  there 
was  some  object  on  the  track,  though  unable 
to  identify  it  as  a  child,  for  a  distance  of  3,000 
feet.  The  engineer  testified  that  he  could  see 
an  object  as  large  as  a  child  for  a  distance  of 
600  feet.  This  evidence,  we  think,  makes  an 
issue  for  the  jury,  and  warrants  tJieir  finding 
tliat,  if  the  engineer  had  been  keeping  a  look- 
out, as  he  said  he  was,  he  would  have  discov- 
ered the  child  when  the  engine  was  farther 
away  from  it  than  a  distance  of  800  feet" 
(Italics  added.) 

In  Burg  V.  Chicago,  B.  I.  &  P.  By.  Co.,  90 
Iowa,  106,  57  N.  W.  680,  4S  Am.  St  Bep.  419, 
children  were  placed  on  the  track  by  the  de- 
fendant railway  company  for  the  express 
purpose  of  making  certain  tests  to  determine: 
First,  the  distance  at  which  the  children  on 
the  trsLCk  at  the  time  of  the  accident  involved 
could  have  been  seen  by  the  engineer  of  the 
approaching  train;  and,  second,  the  possibil- 
ity of  stopping  the  train,  so  as  to  prevent  the 
accident,  after  the  situation  was  or  should 
have  been  known.  Some  of  the  tests  were 
made  with  the  same  train  in  use  when  the 
injury  occurred,  and  the  others  with  a  sub- 
stantially similar  train.  To  that  extent  (al- 
though, as  already  pointed  out,  this  particu- 
lar distinction  between  the  cases  is  immate- 
rial here)  the  conditions  were  more  like  those 
attending  the  accident  than  in  the  Instant 
case;  but  it  is  to  be  observed,  and  we  refer 
to  the  case  for  that  reason,  that  there  was 
the  precise  difference  in  the  mental  attitude 
of  the  persons  engaged  in  making  the  tests 
which  is  relied  upon  by  defendant  as  deci- 
sive here,  and  the  court  said: 

"It  is  true  [the  conditions]  were  not  identi- 
cally the  same,  but  they  were  essentially  so. 
•  •  *  In  fact,  we  do  not  discover  a  difference 
as  to  conditions  in  any  substantial  particular. 
We  think  these  tests  were  proper,  and,  if  fair- 
ly made,  the  facts  thereby  disclosed  would  be  of 
great  value  in  reaching  a  conclusion." 

In  Harrison  v.  So.  By.  Co.,  93  Miss.  41,  46 
South.  409,  the  following  facts  appear  in  the 
statement  preceding  the  opinion: 

"The  theory  of  appellant  is  that  the  engi- 
neer on  the  train  could  have  seen  and  should 
have  seen  the  child  in  time  to  stop  the  engine, 
and  that  between  the  place  the  engineer  sounded 
the  alarm  by  blowing  his  whistle  and  the  place 
the  child  was  struck  the  engineer  could  then 
have  put  on  emergency  brakes  and  stopped  the 
engine  before  reaching  the  child.  In  support  of 
this  contention  he  offered  evidence  of  experi- 
ments made  at  that  place,  at  the  same  time  of 
day  and  under  similar  climatic  conditions,  at- 
tempting to  show  by  witnesses  the  distance  at 
which  a  chOd  the  same  size  as  the  one  killed 
conld  be  seen  on  the  track." 

It  does  not  affirmatively  so  appear  from 
the  statement  of  the  above  case,  but  the  dear 


Inference  is  that  the  observations  were  made 
by  the  witnesses  from  the  ground,  and  not 
from  an  engine ;  and  it  is  perfectly  manifest 
that  they  made  these  observations  with  fore- 
knowledge that  a  child  was  on  the  track. 
The  Mississippi  Supreme  Court,  in  the  opin- 
ion, said: 

*Trhe  court  also  erred  in  excluding  the  testi- 
mony of  the  witnesses  of  the  appellant  with 
respect  to  the  experiments  made  as  to  how  far 
the  baby  could  be  seen  from  the  direction  from 
which  the  train  came.  This  testimony  was 
clearly  competent.  The  purpose  of  the  in- 
quiry was  to  show  whether  the  engineer  saw, 
or  ought  to  have  seen,  the  child  in  order  to 
have  avoided  the  catastrophe,  and  it  was  direct- 
ly relevant  to  that  inquiry.  The  experiments 
were  made  on  the  same  kind  of  a  day  as  that 
on  which  the  injury  occurred,  at  the  same  hour 
of  the  day,  and  under  like  conditions  in  every 
respect,  and  we  fail  to  see  any  sound  reason 
which  can  support  the  exclusion  of  the  testi- 
mony taken  under  circumstances  identical,  or 
nearly  identical,  with  those  obtaining  on  the 
day  the  injury  was  inflicted." 

In  St  Louis,  I.  M.  &  S.  By.  CJo.  v.  McMi- 
chael,  115  Ark.  101,  171  S.  W.  115,  the  de- 
fendant at  the  trial  proved  certain  experi- 
ments made  by  it,  one  with  the  same  engine 
and  the  same  number  of  cars  as  those  in  use 
when  the  accident  happened,  and  another 
with  4  similar  engine  and  the  same  engineer. 
In  rebuttal,  the  plaintiff  was  allowed  to 
prove  by  a  number  of  witnesses  that,  after  a 
man  had  placed  himself  in  the  position  in 
which  the  injured  man  was  at  the  time  of 
the  accident,  they  walked  up  the  track  and 
made  their  observations.  Their  testimony  is 
fairly  illustrated  by  the  following  quotation 
from  the  evidence  of  one  of  these  witnesses. 

"The  man  was  sitting  on  the  edge  of  the 
platform  facing  the  track,  in  about  this  position 
(indicating).  We  walked  up  as  far  as  the 
trestle,  383  steps.  I  turned  around  to  see  if  I 
could  see  anything  on  the  platform.  I  could 
tell  very  readily  that  it  was  a  man.  I  could 
see  his  hand— that  is,  the  hand  next  to  me — 
very  clearly." 

This  evidence  was  admitted  over  the  objec- 
tion of  the  defendant,  and,  in  passing  upon 
this  action  by  the  trial  court,  the  Supreme 
Court  of  Arkansas  said: 

"We  are  of  the  opinion  that  the  court  did  not 
err  in  holding  that  the  conditions  under  which 
the  experiments  were  made  by  the  witnesses 
on  behalf  of  the  appellee  were  substantially  the 
same.  It  is  true  that  the  witnesses  who  made 
these  observations  were  not  on  an  engine  mov- 
ing at  a  speed  of  35  or  .40  miles  an  hour,  but 
there  was  testimony  of  expert  passenger  engi- 
neers to  the  effect  that  one  accustomed  to  the 
movements  of  an  engine  could  see  a  man  as 
plainly  from  an  engine  going  35  or  40  miles 
per  hour  as  one  standing  or  walking  on  the 
track.  This  testimony,  although  contradicted 
by  expert  passenger  engineers  testifying  for 
appellant,  was  nevertheless  sufficient  to  ren- 
der the  testimony  of  the  witnesses  for  appel- 
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lee  competent,  so  far  at  the  essential  similarity 
of  viewpoints  was  concerned." 

In  the  Instant  case,  as  we  have  seen,  an 
engineer  of  many  years'  experience  testified 
thut  a  man  in  a  moving  engine  could  In  his 
opinion,  see  and  identify  an  object  ahead  on 
the  track  more  easily  than  If  he  were  down 
on  the  level  of  the  track ;  and,  moreover,  the 
defendant's  engineer  seemed  to  concede  in 
his  testimony  that  the  foreknowledge  of  the 
presence  of  the  child  on  the  track  constituted 
the  only  advantage  in  favor  of  the  observa- 
tions made  by  the  man  on  the  ground.  Ex- 
actly that  advantage,  it  will  be  observed, 
was  enjoyed  by  all  the  persons  making  the 
tests  mentioned  in  the  McMichael  Case,  su- 
pra, and  they  were  all  held  to  be  properly 
admitted  In  evidence. 

Without  quoting  further  from  the  deci- 
sions in  point,  we  refer  to  the  following  cas- 
es, each  of  which  will  be  found  satisfactory 
authority  for  the  proposition  that  the  mere 
foreknowledge  of  the  position  and  Identity 
of  the  object  on  the  track  cannot  be  made  the 
test  for  excluding  evidence  of  experiments 
like  those  here  under  consideration:  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Whitfield  (Tex.  Civ. 
App.)  206  S.  W.  381 ;  Young  v.  Clark  et  aL,  16 
Utah,  42,  50  Pac.  832;  AUanta  &  W.  P.  R. 
Co.  V.  Hudson,  2  Ga.  A^p.  352,  58  S.  B.  500; 
Griggs  V.  Dunham  (Mo.  App.)  204  S.  W.  574 ; 
Byers  v.  RaUway  Co.,  94  Tenn.  345,  29  S.  W. 
128. 

[14,16]  After  all,  the  question  is  one  of 
relevancy,  as  to  which,  in  debatable  instanc- 
es, the  discretion  of  the  trial  judge  is  enti- 
tled to  much  consideration.  1  Jones  on  Evi- 
dence, §  164 ;  1  Wlgmore  on  Evidence,  §  444 ; 
Riverside  Cotton  Mills  v.  Waugh,  117  Va. 
386,  393,  84  S.  E.  658.  Where  the  conditions 
are  substantially  similar  in  essential  partic- 
ulars, the  evidence  is  admissible,  and  its 
weight  is  to  be  determined  by  the  Jury.  As 
said  in  22  Corpus  Juris,  p.  759: 

**The  weight  to  be  attached  to  evidence  of 
experiments  is  for  the  jury,  and  varies  ac- 
cording to  the  circumstances  of  similarity  ex- 
isting between  the  experiments  made  and  the 
actual  occurrence,  the  facts  of  which  are  un- 
der investigation." 

See  further,  in  support  of  this  paragraph, 
Byers  v.  Railway  Co.,  supra;  Panhandle  & 
S.  F.  Ry.  Co.  V.  Haywood,  supra;  Illinois 
Cent  R.  Co.  v.  Bums,  32  111.  App.  196 ;  Clark 
V.  State,  38  Tex.  Cr.  R.,  30,  40  S.  W.  992 ;  Au- 
gusta, etc.,  Co.  V.  Arthur,  3  Ga.  App.  513,  60 
S.  E.  213. 

It  would,  perhaps,  be  Improper  to  conclude 
this  opinion  without  referring  to  the  cases 
Seaboard,  etc.,  Co.  v.  Joyner's  Adm*r,  92  Va. 
354,  23  S.  E.  773,  Tucker's  Adm'r  v.  N.  &  W. 
R.  Co.,  92  Va.  549,  24  S.  B.  229,  and  N.  &  W. 
R.  Co.  V.  Dunnaway's  Adm'r,  93  Va.  29,  24 
S.  E.  698,  cited  by  the  defendant  to  support 


the  general  proposition  that  there  is  no  lia- 
bility in  this  case.  Joyner,  Tucker,  and 
Dunnaway  were  all  persons  to  whom  the  de- 
fendant owed  no  duty  of  discovery,  and  there 
was  nothing  In  either  of  the  cases  to  put  the 
engineer  on  notice  of  the  danger  to  a  human 
being  until  too  late  to  avoid  the  accident. 
In  the  Instant  case  it  was  the  engineer's  du- 
ty to  exercise  reasonable  care  to  discover  the 
plaintiff's  decedent,  and  there  was  evl|3ence, 
by  persons  who  had  made  the  tests,  tending 
very  strongly  to  show  that  the  child's  iden- 
tity ought  to  have  been  discovered  tn  ample 
time  to  prevent  the  injury. 

For  the  reasons  stated  we  are  of  opinion 
that  the  issue  In  this  case  was  one  to  be 
tried  by  the  jury,  that  there  was  no  error  in 
the  admission  of  testimony  or  In  respect  to 
the  instructions,  and  that  we  cannot  properly 
interfere  with  the  verdict 

The  judgment  is  accordingly  afilrmed. 

Affirmed. 

This  case  was  argued  before  Judge  WEST 
toQk  his  seat  on  the  court 


(132  Va.  179 

DEARINQ  et  al.  v.  DEARINQ  et  al. 

(Supreme   Court  of   Appeals   of  Virginia. 
March  16,  1922.     Rehearing  De- 
nied April  3,  1922.) 


1.  Trial  «=9l39(l)— If  Jury  might  have  fooad 
against  party  demurring  to  *  evidenoe^  Judg- 
ment must  be  against  him. 

If  the  evidence  to  which  a  party  demurs 
is  such  that  a  jury  might  have  found  a  verdict 
for  the  opposite  party,  the  court  mast  give 
judgment  for  the  opposite  party. 

2.  Wills  <8s»303(6)— Denial  of  forgery  of  ftret 
page  of  will  oorroboratee  attesting  witness' 
testimony  of  execution. 

Where  contestants  claimed  the  executor  had 
substituted  a  forged  first  page  to  the  will  for 
the  original  first  page,  the  denial  of  the  for- 
gery should  be  considered  in  corroboration  of 
the  testimony  of  the  sole  surviying  attesting 
witness  to  the  will,  who  testified  he  did  not  read 
the  will  when  he  attested  it  and  did  not  know 
what  it  contained. 

3.  Wills  <8=»iri(l),  119,  123(1)— Need  not  be 
signed  or  witnessed  on  every  sheet. 

Where  a  will  is  written  on  more  than  one 
sheet  of  paper.  It  Is  not  necessary  that  the  tes- 
tator sign  each  sheet,  nor  that  the  attesting 
witnesses  sign  each  sheet  or  acquaint  them- 
selves with  the  contents  of  the  will  before  sign- 
ing it,  though  it  is  the  better  practice  to  have 
each  sheet  signed. 

4.  Wills  ^=>303  (6)— Testimony  of  surviving 
witness  as  corroborated  held  to  show  paper 
was  will  as  written. 

Testimony  by  the  sole  surviving  witness  to 
a  will  as  to  its  execution,  with  denial  by  the 
executor  that  he  had  substituted  the  first  page 
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of  the  will,  and  other  eyidence  as  to  the  mak- 
ing of  the  will  and  testator's  declarations  as  to 
disposition  of  his  property,  of  which  the  exec- 
utor received  only  one-tenth,  held  to  show  be- 
yond doubt  that  the  paper  introduced  as  the 
will  of  testator  was  the  will  as  actually  written 
by  him. 


5.  Wills  ^=9166(12)— Evidence  held  not  to  sii|»- 
port  finding  of  undue  Influenoe. 

In  proceedings  to  contest  a  will,  evidence 
that  the  testator  had  been  taken  to  the  home 
of  one  of  the  devisees  while  he  was  sick,  and 
that,  under  the  physician's  orders,  he  had  been 
denied  visitors,  together  with  the  drcumstanc- 
es  of  the  execution  of  the  will  and  the  fact  that 
other  relatives  received  the  same  share  in  the 
estate  as  those  with  whom  testator  was  liv- 
ing, held  not  to  sustain  a  verdict  finding  undue 
influence. 

6.  Wills  ^=» 1 55 (I)— Undue  Influenoe  must 
overcome  the  will  of  testator.  ' 

Undue  influence  which  is  a  ground  for  set- 
ting aside  a  will  must  be  sufficient  to  destroy 
the  free  agency  of  the  testator,  and  amount  to 
coercion. 

7.  Wills  <d=s>l66(l2),  302(2)— Forgery,  undue 
influence^  and  fraud  cannot  be  Inferred  from 
clroumstancee  consistent  with  Innooenoe. 

Forgery,  undue  influence,  and  fraud  in  ob- 
taining the  testator's  signature  to  a  different 
instrument  from  that  which  he  intended  to 
sign  are  offenses  too  grave  to  be  Inferred  from 
circumstances  capable  of  innocent  construc- 
tion. 

8.  Wills  €=»I66(II),  305— Declarations  of  tes- 
tator before  making  will  of  little  weight  on 
undue  Influence  and  forgery. 

Dedarations  by  testator  before  he  made 
his  will  to  the  effect  that  the  law  made  a  bet- 
ter will  than  he  could  are  of  little  weight  in 
determining  the  issue  of  undue  influence  in 
procuring  a  will  which  the  contestants  admit- 
ted was  made,  but  which  they  claimed  was  pro- 
cured by  undue  influence  or  had  the  first  page 
thereof  substituted* 

Appeal  from  Circuit  Court  Rappahannock 
County. 

Suit  to  contest  a  wUl  by  B.  Alvin  Dearlng 
and  others  against  J.  A.  Dearing  and  others. 
Decree  establishing  the  will,  and  contestants 
appeal.    AflSrmed. 

Voln^y  B.  Howard  and  H.  0.  F^atherston, 
both  of  Lynchburg,  and  Cha&  H.  Keyser,  of 
Washington,  Va.,  for  plaintiffs  in  error. 

Aubrey  G.  Weaver,  of  Front  Royal,  for  de- 
fendants in  error. 

WEST,  J.  This  suit  involves  a  contest 
over  the  will  of  Alfred  Willis  Dearing,  who 
died  in  Rappahannock  county,  Va.,  on  Sep- 
tember 9,  1916,  in  his  eighty-ninth  year,  un- 
married and  without  issue,  leaving  an  estate 
valued  at  more  than  a  half  million  dollars. 

His  heirs  at  law  are  the  contestants,  R. 
Alvin    Dearing,    William    A.    Dearing,    and 


Janie  E).  Dearing,  nephews  and  niece,  and 
Robert  Scott  Dearing,  a  grandnephew,  and 
his  five  nephews  and  five  nieces,  to  wit,  Eu- 
genia Dearing,  Alice  Dearing,  Eva  Calloway, 
and  John  Dearing,  of  Georgia,  Alfred  E. 
Dearing,  of  Tennessee,  Eugenia  Cox,  of  Am- 
herst, Va.,  J.  A.  Dearing,  of  Shenandoah 
Junction,  W.  Va.,  and  W.  G.  Dearing,  East- 
ham  Dearing,  and  Annie  M.  Dearing,  of  Rap- 
pahannock county,  Va.,  the  last  ten  of  whom 
are  named  as  sole  devisees  in  the  will. 

On  September  11,  1916,  J.  Alfred  Dearing, 
a  nephew  and  the  executor  named  in  the 
will,  produced  the  same  In  Rappahannock 
circuit  court,  and,  being  proved  by  the  tes- 
timony of  Miss  P.  M.  Dearing,  one  of  the  sub- 
scribing witnesses  thereto,  who  also  proved 
the  due  attestation  of  said  will  by  J.  C.  Wal- 
ter, the  other  subscribing  witness  thereto  (the 
said  J.  C.  Walter  being  unable  to  attend  court 
and  testify  on  acount  of  sickness),  the  said 
paper  writing  was  ordered  to  be  recorded  as 
and  for  the  last  will  and  testament  of  the 
said  A.  W.  Dearing,  deceased;  and  the  said 
J.  Alfred  Dearing  qualified  as  executor  and 
took  possession  of  the  estate. 

Subsequently  the  contestants  instituted  a 
suit  in  chancery  attacking  the  validity  of 
this  will,  and  an  issue  devisavit  vel  non  was 
directed  therein,  in  which  the  defendants  in 
the  chancery  suit  were  made  plaintiffs,  and 
the  plaintiffs  therein  (the  contestants)  were 
made  defendants.  There  were  three  trials 
of  this  issue  before  three  separate  Juries. 
Each  of  the  first  two  trials  resulted  in  a 
hung  jury,  and  on  the  third  trial  the  plain- 
tiffs (the  propounders  of  the  will)  demurred 
to  the  evidence,  and  the  jury  found  against 
the  will,  subject  to  the  decision  of  the  court 
on  the  demurrer  to  the  evidence.  The  court 
sustained  the  demurrer  to  the  evidence  and 
entered  judgment  accordingly,  and  also  en- 
tered a  decree  establishing  said  paper  writ- 
ing as  the  last  true  will  and  testament  of  the 
said  A.  W.  Dearing;  and  this  is  the  judg- 
ment and  decree  complained  of. 

On  the  trial  of  the  issue  of  devisavit  vel 
non,  the  contestants  filed  the  following 
grounds  of  defense: 

(1)  They  deny  that  the  typewritten  instru- 
ment, bearing  date  on  May  29,  1916,  signed 
with  the  name  of  A.  W.  Dearing  and  admit- 
ted to  probate  in  the  circuit  court  of  Rap- 
pahannock county  on  September  11,  1916,  is 
the  true  last  will  and  testament  of  the  said 
A.  W.  Dearing,  and  they  require  strict  proof 
thereof. 

(2)  The  said  alleged  will  was  not  properly 
and  legally  executed  and  attested. 

(3)  The  said  alleged  will  was  procured  by 
fraud  and  undue  influence  on  the  part  of  J. 
A.  Dearing,  named  in  said  instrument  as  ex- 
ecutor, aided  by  members  of  the  household 
wherein  the  said  A.  W.  Dearing  died. 

[1]  The  evidence  will  be  considered  under 
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the  mle  ai^licable  to  a  demurrer  to  the  evi- 
dence, this  rule  being  that,  if  the  evidence  be 
such  that  a  jury  might  have  found  a  verdict 
for  the  demurree,  the  court  tniut  give  judg- 
ment in  his  favor.  Burks'  PI.  &  Pr.  p.  495,  § 
263. 

Has  the  will  been  proven  in  the  manner 
prescribed  by  law? 

J.  C.  Walter,  one  of  the  attesting  witness- 
es, testified  substantially  as  follows:  That 
he  resided  at  Huntley  and  was  not  related  to 
A.  W.  Dearing;  that  he  was  informed  by  J. 
A.  Dearing  that  A.  W.  Dearing  wished  to  see 
him  in  his  room;  that  when  he  entered  the 
room  A.  W.  Dearing  was  standing  on  the  floor 
with  the  paper  in  his  hand  and  said,  "This  is 
my  will  and  I  want  you  and  Cousin  Pat 
(Miss  P.  M.  Dearing)  to  sign  it;"  that  A.  W. 
Dearing  signed  the  will  in  the  presence  of 
both  witnesses,  and  they  signed  it  as  witness- 
es in  his  presence,  all  three  being  present 
together  at  the  same  time;  that  testator  di- 
rected witnesses  where  to  sign,  and  was  of 
sound  mind  at  the  time;  that  the  will  was 
written  on  two  sheets  of  paper,  and  that  the 
will  shown  witness  In  court  was  the  same 
paper  testator  said  was  his  will;  that  wit- 
ness did  not  read  the  will  or  know  what  it 
contained;  that  P.  M.  Dearing,  the  other 
subscribing  witness,  was  dead. 

[2]  While  It  is  generally  true  that  a  will 
cannot  be  established  upon  the  uncorrobo- 
rated testimony  of  a  nonattesting  witness,  yet 
in  the  instant  case,  the  will  having  been 
proven  by  one  of  the  attesting  witnesses,  the 
testimony  of  J.  Alfred  Dearing  In  denial  of 
the  charge  that  he  had  supplied  the  first 
sheet  of  the  will,  after  it  was  signed  by  the 
testator,  should  be  considered  in  corrobora- 
tion of  the  testimony  of  such  attesting  wit- 
ness, and  in  determining  the  genuineness  of 
the  will. 

The  circuit  court  had  before  it  the  will, 
the  same  being  also  filed  with  the  record 
here,  which  is  written  upon  two  sheets  of 
paper  fastened  together  by  two  clamps,  a 
small  one  made  of  thin  brass  and  the  other 
of  steel.  The  uncontradicted  evidence  of  J. 
A.  Dearing  is  that  the  latter  walsi  put  on  by 
Mr.  Weaver  in  the  office  of  Downing  &  Weav- 
er at  the  time  the  will  was  sent  to  them  for 
Inspection,  that  the  first  sheet  was  attached 
to  the  second  when  the  testator  signed  the 
will,  and  that  the  will  was  afterwards  re- 
turned to  the  testator  and  remained  in  his 
possession  for  several  weeks. 

[3]  While  it  is  the  better  practice  where  a 
will  is  written  on  more  than  one  sheet  of 
paper  to  have  the  testator  sign  each  sheet, 
yet  this  is  not  necessary  to  the  validity  of 
the  wllL  Nor  does  the  law  require  attesting 
witnesses  to  sign  each  sheet  or  acquaint 
themselves  with  the  contents  of  a  will  before 
signing  the  same. 

[4]  The  testimony  of  the  witness  Walter 
bears  the  impress  of  truth,  and,  when  consid- 


ered with  the  other  facts  shown  In  evidence, 
as  above  stated,  and  with  the  record  of  the 
probating  of  the  will  before  the  circuit  court, 
upon  the  testimony  of  Miss  P.  M.  Dearing, 
the  other  subscribing  witness,  leaves  no  room 
for  doubt  that  the  paper  writing  shown  the 
witness  is,  in  all  respects,  the  paper  writing 
signed  by  the  testator  and  by  said  Walter 
and  P.  M.  Dearing  as  attesting  witnesses,  and 
that  the  proponents,  in  the  absence  of  evi- 
dence to  the  contrary,  were  entitled  to  have 
the  said  writing  admitted  to  record  as  and 
for  the  last  true  will  and  testament  of  A.  W. 
Dearing,  deceased. 

In  Palmer  v.  Owen,  229  111.  115,  82  N.  B. 
275,  it  is  said  that  it  is  well  established  that 
a  will  may  be  made  up  of  several  sheets  of 
paper,  and  they  need  not  be  fastened  to- 
gether. WikolTs  Appeals,  15  Pa.  291,  53 
Am.  Dec.  597;  Bamewall  ▼.  Murrell*  108  Ala. 
366, 18  South.  831 ;  Ela  v.  Edwards,  16  Gray 
(Mass.)  91;  Harp  v.  Parr,  168  111.  469,  48  N. 
E.  113. 

In  Young  v.  Earner,  27  Grat  (68  Va.)  at 
page  106,  this  court  said: 

"If  the  witnesses  to  the  will  are  dead,  or  if 
there  is  a  failure  of  recollection  on  their  part, 
the  court  will  oft^n  presume  (the  will  being 
in  other  respects  regular)  that  the  require- 
ments of  the  statute  have  been  complied  with 
in  the  formal  execution  of  the  iostrament. 
^ch  presumptions  are  absolutely  essential  to 
the  protection  of  property  and  ^e  security  of 
titles.  Were  it  otherwise,  the  most  important 
and  solemn  instruments  would  often  fail  to 
take  effect  by  the  death,  or  from  the  mere  fail- 
ure of  attesting  witnesses — real  or  assumed — 
to  recall  each  and  every  formality  presented 
for  the  execution  of  testamentary  papers." 

In  Palmer  v.  Owen,  supra,  it  is  also  said: 

''Counsel  for  appellants  say  the  sheets  upon 
which  the  will  was-  written  were  not  all  uni- 
form in  texture  and  finish,  and  from  these 
circumstances,  and  the  further  fact  that  the 
witnesses  to  the  will  were  unable  to  identify 
every  sheet  of  it  as  being  the  same  paper  the 
testator  signed  and  they  witnessed  as  his  will, 
it  is  contended  probate  should  have  been  denied, 
because  tbey  say  the  proof  does  not  show  that 
the  instrument  sought  to  be  probated  is  the 
whole  instrument  acknowledged  and  executed 
by  the  testator  as  his  will.  It  is  true,  as  coun- 
sel contend,  that  it  is  possible,  where  a  will 
is  written  on  separate  sheets  of  paper,  loose- 
ly fastened  together,  that  one  or  more  sheets 
miglit  be  removed  and  others  substituted,  but 
the  possibility  of  this  being  done  is  not  snf- 
ficient  to  justify  denying  the  odmission  of  a 
will  to  probate.  It  is  not  necessary  to  the  va- 
lidity of  a  will  that  it  should  be  all  written  on 
one  sheet  of  paper.  All  that  is  required  is 
that  the  whole  will  shall  be  in  the  presence  of 
the  witnesses  when  attested  by  them.  Harp  v. 
Parr,  168  111.  459  [48  N.  B.  113].  Neither  is 
it  required  that  the  witnesses  to  a  will  should 
read  it  or  examine  it  with  such  care  as  to  be 
able,  upon  an  application  to  admit  it  to  probate, 
to  say  that  all  the  pages  or  clauses  of  the  pro- 
posed will  were  the  pages  and  clauses  signed 
by  the  testator  and  attested  by  them.'* 
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In  Page  on. Wills,  at  section  872,  the  au- 
thor says: 

'Tn  Tiew  of  the  prindples  already  laid  do'wn, 
it  is  evident  that  the  forgetfulness  of  the  ac- 
cessible snbscrilnog  witness,  as  to  certain  nec« 
essary  facts  of  execution,  does  not  avoid  a 
prima  fade  case  made  out  by  proof  of  the  genu- 
ineness of  the  signature  of  the  testator  and 
the  subscribing  witnesses.  So,  where  the  sub- 
scribing witnesses  identify  thdr  signatures, 
bnt  have  no  recollection  of  having  attested  the 
instrument,  or  the  drcumetances  of  execution, 
the  presumption  that  it  was  properly  executed 
will  uphold  it  in  the  absence  of  dear  and  satis- 
factory proof  to  the  contrary.** 

In  40  Cyc.  1003,  it  is  said: 

^A  win  need  not  be  written  entirely  en  one 
sheet  of  paper,  but  may  be  written  on  several 
sheets,  provided  that  the  sheets  are  so  con- 
nected together  tliat  they  may  be  identified  as 
parts  of  the  same  will.  Connection  by  the 
meaning  and  coherence  of  the  subject-matter  is 
sulBdent,  as  physical  attachment  by  mechan- 
ical, chemical,  or  other  means,  is  not  required, 
although  snffident  when  made." 

[S]  The  proponents  having  made  ont  a 
prima  fade  case,  the  contestants  seek  to  de- 
feat the  will  by  proving  it  was  procured  by 
fraud  and  undue  influence.  They  oflCer  no  di- 
rect evidence,  but  rely  solely  upon  drcum- 
stances,  inferences,  and  presumptions. 
Among  the  ctrcumstances  on  which  they  rely 
may  be  mentioned  the  following: 

(a)  That  the  testator  was  talcen  to  Hunt- 
1^  and  denied  visitors. 

A.  W.  Dearing  was  never  married  and  liv- 
ed alone  in  Rappahannock  county,  and  the 
Huntley  home  was  the  only  other  Dearing 
home  in  the  county.  When  he  was  taken 
with  his  final  illness,  his  friend,  jToseph  Reid, 
advised  him  to  go  to  Huntley,  and  he  finally 
consented  and  went 

His  attending  physidan.  Dr.  Klpps,  gave 
instructions  to  keep  him  quiet  and  not  al- 
low him  to  have  company  and  says  he  is  re- 
sponsible for  the  action  of  the  nurse  in  re- 
fusing admittance  to  visitora  While  these 
Instructions  were  in  force  several  of  his 
friends  called,  but  were  not  permitted  to  see 
him.  Later,  when  his  condition  was  improv- 
ed, several  of  them  were  allowed  to  see  him. 
There  was  nothing  unusual  In  the  course  pur- 
sued by  the  attending  physician  in  his  case. 

(b)  That  the  will  was  privately  executed 
and  witnessed  by  members  of  the  Huntley 
household. 

A.  W.  Dearing  had  accumulated  a  very 
large  estate,  and,  like  most  successful  busi- 
ness men,  preferred  to  keep  his  business,  as 
far  as  possible,  from  the  public,  and  executed 
his  will  in  the  presence  of  a  few  friends,  as 
most  people  do.  When  it  was  suggested  that 
one  Mattox  be  called  to  witness  his  will, 
he  objected,  stating  that  he  did  not  want 
the  Impression  to  get  out  that  he  was  about 
to  die.  It  is  a  tribute  to  the  honesty  and  in- 
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tegrity  of  the  members  of  the  household  at 
Huntley,  against  whom  the  charge  of  fraud 
has  been  hurled  by  the  contestants,  that  not 
one  of  them  will  receive,  under  the  terms  of 
the  will,  one  dollar  more  than  their  cousins 
in  Georgia.  In  fact,  the  heirs  of  John  Dear- 
ing residing  in  Georgia  and  Tennessee  re- 
ceive exactly  one-half  of  the  entire  estate, 
while  J.  A.  Dearing  and  his  two  sisters  re- 
ceive less  than  one-third. 

(c)  That  no  lawyer  wrote  the  will,  or  was 
consulted  about  it,  and  that  J.  A.  Dearing 
was  the  draftsman,  benefldary,  and  execu- 
tor. 

Comparatively  few  people  employ  lawyers 
to  write  their  wills,  and  it  is  not  surprising 
that  a  man  of  A.  W.  Dearing's  business  sa- 
gadty  and  disposition  to  economize  should 
have  pursued  this  course.  He  did,  however, 
after  it  was  executed,  submit  the  will  to 
Downing  ft  Weaver  for  their  approval. 

John  H.  Jenning,  a  disinterested  witness, 
testified  that  he  had  known  the  testator  for 
a  long  time  and  had  transacted  much  busi- 
ness with  him;  that  in  1915  he  spent  the 
night  in  his  home,  and  something  was  said 
about  Downing  ft  Weaver,  and  Ihe  witness 
said,  "I  reckon  they  will  settle  up  your  es- 
tate after  yon  are  gone;  they  know  a  good 
deal  about  your  business,**  and  he  said,  ''No ; 
there  is  a  man  who  knows  a  good  deal  more 
about  it  than  they  do,'*  and  lie  said  it  was 
his  nephew,  and  witness  a^ed  which  one, 
and  he  said,  "The  one  that  was  at  Shenan- 
doah Junction,  that  gentleman  over  there  at 
your  right** 

John  M.  Johnson,  who  has  no  Interest  in 
this  suit,  testified  that  Mr.  Dearing  was  an 
old  friend  of  his  and  spent  the  night  at  his 
home  about  two  years  before  his  death,  as 
be  often  did,  and  he  got  to  quizzing  him  as 
to  who  would  be  his  administrator,  and  said 
to  him,  "Mr.  Downing  and  Mr.  Weaver  will 
administer  your  estate,'*  and  he  said,  '*NV>; 
I  think  there  is  brains  enough  in  the  Dearing 
family  to  administer  it,"  and  indicated  that 
he  preferred  Mr.  Alfred  Dearing,  on  account 
of  his  health,  as  he  was  delicate  and  was 
competent. 

It  is  true  that  J.  Alfred  Dearing  is  a  bene- 
fldary under  the  will,  but  if,  as  charged  by 
the  contstants,  he  has  perpetrated  a  fraud 
on  his  testator  by  supplying  the  flrst  sheet 
of  paper  constituting  the  will,  after  It  was 
signed  by  the  testator,  it  seems  strange  in- 
deed that  he  did  not  mal^e  a  larger  provi- 
sion for  himself  and  sisters  instead  of  prO' 
viding  that  they  receive  one-tenth  each,  the 
same  received  by  each  of  the  other  devisees 
The  contestants  admit  the  genuineness  of  the 
second  sheet,  and  it  Is  on  this  that  he  is 
named  as  executor.  It  Is  unbelievable  that  a 
man  would  commit  a  forgery  when  no  ad- 
vantage could  thereby  acorue  to  him,  or  his 
people. 

The  case  of  Coflln  v.  Coffin,  23  N.  X.  9,  80 
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Am.  Dec.  235,  Is  parallel  with  the  case  at 
^ar.  At  page  13  of  23  K.  T.,  at  page  238  of 
rJO  Am.  Dec.,  the  court  says  : 

*The  drcumstance  that  the  nephew  who  pre- 
pared the  will  was  appointed  one  of  the  ezec- 
Qtors  and  is  also  a  legatee  has  been  urged  upon 
onr  consideration.  Facts  of  this  kind  may,  and 
do  often,  very  justly  excite  the  suspicion  of 
courts,  when  fraud  and  undue  influence  are  al- 
leged. But  it  is  not  a  rule  or  principle  in  the 
law  of  testaments  that  the  draftsman  of  a 
will  cannot  be  an  executor,  or  cannot  take  a 
benefit  under  it  As  men  quite  generally  ap- 
point some  of  their  kindred  to  be  their  exec- 
utors, the  choice  in  the  instance  before  us  does 
not  seem  to  be  an  unnatural  one.  Indeed,  there 
would  be  some  difficulty  in  suggesting  a  dif- 
ferent choice,  in  the  actual  circumstances  and 
relations  of  the  testator.  *  *  *  In  respect 
to  the  legacy  or  portion  given  to  A.  H.  Cof- 
fin, the  draftsman  of  this  will,,  we  find  it  so 
moderate  in  amount,  and  in  such  just  propor- 
tion to  the  sums  given  to  the  nine  other  per- 
sons standing  in  the  same  relation  to  the  tes- 
tator, as  to  afford  no  ground  for  invalidating  the 
instrument  or  any  part  of  it.  As  I  have  ob- 
served, there  is  no  rule  of  law  which  prevents 
a  person  who  prepares  a  will  from  taking  a 
legacy  undef  it.  In  the  language  of  Baron 
Parke,  in  Butlin  v.  Barry,  1  Curt.  Ecc.  637: 
'All  that  can  be  truly  said  is  that,  if  a  person, 
whether  an  attorney  or  not,  prepare  a  will 
with  a  legacy  to  himself,  it  is,  at  most,  a  sus- 
picious circumstance,  of  more  or  less  weight 
according  to  the  facts  of  each  particular  case; 
in  some  of  no  weight  at  aB,  as  in  the  case  sug- 
gested, varying  according  to  circumstances;  for 
instance,  the  quantum  of  the  legacy,  the  pro- 
portion it  bears  to  the  property  disposed  of, 
and  numerous  other  contingencies." 

The  testamentary  capacity  of  the  testator 
being  shown  by  the  uncontradicted  testi- 
mony of  a  number  of  witnesses.  Including 
three  physicians,  the  Inquiry  is  as  to  his 
mental  make-up.  Was  he  easily  Influenced 
by  others?  On  this  point  the  witnesses,  with 
one  accord,  testlfled  that  he  was  a  man  of 
strong  purpose  of  mind,  did  his  own  think- 
ing, and  was  not  easily  susceptible  to  influ- 
ence from  others. 

[6]  The  law  as  to  what  constitutes  undue 
influence  has  been  very  clearly  stated  In 
Wood  V.  Wood,  109  Va.  470,  63  S.  B.  9W, 
where  Harrison,  J.,  speaking  for  this  court, 
says : 

"Before  undue  influence  can  be  made  the 
ground  for  setting  aside  a  deed  or  will,  it  must 
be  sufficient  to  destroy  free  agency  on  the 
part  of  the  grantor  or  the  testator;  it  must 
amount  to  coercion— practically  duress.  It 
onust  be  shown  to  the  satisfaction  of  the  court 
^at  the  party  had  no  free  will,  but  stood  in  vin- 
culis;  and  the  burden  of  proof  in  such  a  case, 
as  in  a  case  where  fraud  is  charged,  is  always 
on  him  who  charges  undue  influence." 

On  the  question  of  undue  influence,  Schou- 
ler  on  Wills  (5th  Ed.)  §  239,  reads  as  follows: 

*'As  to  undue  influence  in  the  usual  and  less 
offensive  sense,  the  burden  of  proving  affirm- 


atively that  it  operated  upon  the  will  In  question 
lies  still  on  the  party  who  alleges  it,  either  by 
direct  proof  or  circumstances  inconsistent  with 
fair  dealing.  *  *  *  'In  order  to  set  aside  the 
will  of  a  person  of  sound  mind,'  observes  Lord 
Cranworth,  It  is  not  sufficient  to  show  that  the 
circumstances  attending  its  execution  are  con- 
sistent with  the  hypothesis  of  its  having  been 
obtained  by  undue  influence;  it  must  be  shown 
that  they  are  inconsistent  with  a  contrary  hy- 
pothesis.' 

"Hence  it  is  that  isolated  and  disconnected 
circumstances  are  not  permitted  to  outweigh 
the  usual  presumption  that  a  person  of  intel- 
ligence and  capacity  who  executes  a  will  does 
so  without  imposition  or  undue  influence.  Thus 
the  simple  fact  that  the  later  will  modifies  an 
earlier  one  in  favor  of  one  who  drew  it  up  is 
held  insufficient  to  overcome  such  a  presump- 
tion, or  generally  that  the  testator's  drafts- 
man, or  one  whose  advice  was  sought  by  him, 
was  made  executor  or  receives  a  legacy  under 
the  wHL" 

[7]  It  is  accepted  as  the  law  in  all  juris- 
dictions that  forgery,  undue  influence,  and 
fraud  in  obtaining  the  testator's  signature 
to  a  different  instrument  from  that  which  he 
intended  to  sign  are  offenses  too  grave  to  be 
lightly  inferred  from  circumstances  which 
are  capable  of  innocent  construction. 

There  was  Introduced  in  evidence  a  paper 
writing  designated  as  the  ''pencil  will,"  dated 
January  14,  1914,  written  and  signed  by  A. 
W.  Bearing,  in  pencil,  whereby  all  of  his 
bonds,  notes,  and  evidences  of  money  due 
him  were  assigned  to  A.  EI  Dearing  and  J.  A. 
Dearing,  trustees,  for  the  purpose  of  an 
equal  distribution  ''between  my  five  nieces 
and  my  flve  nephews." 

The  uncontradicted  testimony  of  J.  A, 
Dearing  is  to  the  effect  that  A.  W.  Dearing 
asked  him  to  come  to  his  home,  witness 
thought  to  look  over  some  bonds.  When  he 
arrived  A.  W.  Dearing  showed  him  the  pencil 
written  will  and  said  that  was  the  way  he 
wanted  his  property  to  go,  but  he  was  going 
to  eliminate  Alfred  E.  Dearing  as  executor, 
because  he  had  shown  himself  unfit  to  handle 
his  own  money,  and  he  could  not  handle  his ; 
and  testator  handed  him  the  pencil  will  and 
said,  "Put  it  in  type.**  J.  A.  Dearing  took 
the  pencil  will  home  with  him  and  returned 
later  with  the  will  he  had  prepared,  whidi  is 
the  will  dated  May  29, 1916,  which  was  signed 
by  the  testator.  When  this  will  was  execut- 
ed, A.  W.  Dearing  destroyed  the  pencil  paper, 
handing  the  fragments  to  J.  A.  Dearing  rath- 
er than  throwing  them  on  the  floor.  The 
latter  advised  him  not  to  destroy  the  pencil 
paper,  as  it  was  his  own  handwriting  and 
showed  his  desire  in  the  distribution  of  his 
estate.  J.  A.  Dearing  kept  the  fragments, 
and  later  pasted  them  together  on  another 
piece  of  paper.  The  witness  is  under  the 
impression  that  the  pencil  paper  included  the 
real  estate,  and  from  an  inspection  of  this 
paper  it  appears  there  is  ample  vacant  space 
caused  by  the  missing  pieces  of  paper  to  in- 
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elude  the  word  "lands."  This  paper  shows 
that  it  was  A.  W.  Dearing's  intentlcMi  to  give 
all  his  property  to  his  five  nieces  and  five 
nephews.  And  Mrs.  Bva  Calloway,  daughter 
of  John  Dearlng,  deceased,  of  AUiens,  Ga., 
testified  that  she  visited  her  uncle,  A.  W. 
Dearing,  in  1908,  and  he  told  her  that  W.  A. 
Dearing,  of  Amherst,  the  father  of  the  con- 
testants, was  the  only  one  of  his  relatives 
who  had  ever  '^nsed  profanity  towards  him,'* 
adding  that  his  children  would  never  re* 
ceive  any  of  his  property.  Mrs.  Calloway 
also  testified  that  she  visited  A.  W.  Dearing 
about  one  month  before  his  death,  and  says : 

"He  told  me  be  had  spent '  conslde^rable 
tboQgbt  upon  the  disposition  of  his  land;  that 
he  at  first  considered  leaving  the  land  to  his 
five  nieces  and  nephews  who  live  in  Virginia, 
and  making  up— of  course,  I  don't  remember  bis 
«zact  words—making  up  the  difference  in  the 
value  of  the  land  to  the  Georgia  Bearings  in 
money,  or  giving  the  value  of  the  land  to  the 
Georgia  Dearings  in  money;  then  he  said,  'But 
I  finally  decided  to  divide  the  land  equally  be* 
tween  my  ten  nieces  and  nephews,  and  then  you 
can  do  as  you  please  with  it' " 

She  also  testified  that  he  said  to  her : 

**1  have  divided  my  property  sQually  among 
my  ten  nieces  and  nephews;  when  you  go  home, 
ten  your  brothers  and  sisters  what  I  have 
done." 

[I J  The  contestants  also  rely  on  certain 
declarations  of  the  testator  made  before  the 
date  of  the  will,  and  many  of  them  several 
years  before,  to  the  effect  that  the  law  made 
a  good  will  or  a  better  will  than  he  could 
make.  Such  evidence  can  have  little,  if  any, 
weight  in  the  determination  of  the  matters 
at  issue  here,  as  the  contestants  admit  that 
a  will  was  made,  but  claim  that  the  first 
sheet  of  the  will  is  a  forgery. 

In  the  case  of  Samuel  v.  Hunter's  Bz'r, 
in  which  the  declarations  were  made  after 
the  win  was  executed,  this  court,  speaking 
through  Kelly,  P.,  said: 

"The  authorities  are  not  In  accord  upon  the 
subject,  but  we  are  of  opinion  that  the  rule 
supported  by  the  better  reason  and  authority 
is  that  such  declarations,  standing  alone,  are 
not  admissible  as  direct  evidence  to  prove  or 
disprove  the  genuineness  of  the  will,  but  that 
in  all  cases  where  Its  genuineness  has  been  as- 
sailed by  other  proper  evidence  the  declarations 
are  admissible  fs  circumstances, .  either  to 
strengthen  or  to  weaken  the  assault,  according 
to  their  inconsistency  or  their  harmony  with. 
the  existence  or  terms  of  the  will.  This  is  the 
settled  rule  in  England,  and  it  Is  weU  supported 
by  authority  in  this  country."  Samuel  v.  Hunt- 
er's Ex'r,  122  Va.  636,  05  S.  B.  890. 

J.  Alfred  Dearing,  the  executor,  was  evi- 
dently held  in  high  regard  by  his  uncle,  the 
testator,  as  the  latter  frequently  sent  for 
him  to  come  to  his  home  and  list  his  notes 
nnd   bonds,   and  the  uncle's  books  showed 


numerous  entries  in  Alfred's  handwriting. 
The  selection  of  this  nephew  *o  keep  his 
books  and  act  as  executor  of  his  will  was  but 
natural,  as  J.  Alfred  Dearing  was  a  ?nan 
of  education,  a  graduate  of  the  V.  M.  I.,  at 
the  head  of  his  class,  and  winner  of  the 
Jackson-Hope  medaL  To  his  credit,  the  con- 
testants have  failed  to  produce  any  evidence 
which  refiects  upon  his  character  or  his  in- 
tegrity. 

A  careful  examination  of  the  evidence  re- 
veals nothing  which  would  warrant  a  Jury 
in  finding  that  the  i>aper  writing  bearing  date 
on  May  29,  1916,  shown  in  evidence,  is  not 
the  true  last  will  and  testament  of  A.  W. 
Dearing,  deceased. 

The  judgment  of  the  circuit  court  sustain- 
ing the  demurrer  to  the  evidence  and  its  de- 
cree establishing  said  will  are  plainly  right 
and  will  be  afilrmed. 

Affirmed. 
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(Supreme  Court  of  Appeals  of  Virginia. 
March  16,  1922.) 

f.  Crtmlaal  law  ^s»889— VenRot  eorreotfag 
mistake  In  penalty  held  Invalid  as  rendered 
after  discharBS  ef  ]nry. 

Where  the  court  toM  the  Jury  after  a  ver- 
dict of  guilty  of  rape  that  they  were  discharged, 
and  the  juror^  thereupon  retomed  to  ^e  Jury 
room  accompanied  by  the  sheriff  to  dalm  at- 
tendance fees,  but  were  thereafter  recalled 
by  the  court  upon  £scovery  that  the  jury  had 
made  a  mistake  in  fixing  the  penalty  under 
Code  1919,  §  4414,  and  again  retired  and  re* 
turned  another  verdict^  such  other  verdict 
could  not  support  a  conviction,  having  been 
rendered  after  discharge. 

Z  Criminal  law  ^s»889— Inadvertent  annonno^ 
meat  of  disotiarpe  of  ]nry  may  be  recalled 
only  If  jnry  has  not  left  f rssenee  of  oenrt 

So  long  as  the  whole  jury  are  in  the  actual 
and  visible  presence  of  tht  court,  and  under  itf 
control,  an  inadvertent  announcement  of  theii 
discharge  may  be  recalled  as  a  matter  still  hi 
the  breast  of  the  court,  but,  after  they  havi 
left  the  court's  presence,  their  functions  as 
jurors  have  ended,  and  they  cannot,  either  with 
or  without  the  consent  of  the  conrt»  amend  or 
alter  their  verdict 

Prentls,  J.,  dissenting. 


Error  to  Circuit  Court,  Campbell  County 

Elmest  Melton  was  convicted  of  rape,  and 
he  brings  error.    Reversed  and  remanded. 

Duncan  Drysdale  and  L.  Bradford  Waters, 
both  of  Lynchburg,  for  plaintlft  in  error. 

John  R.  Saunders,  Atty.  Oen.,  J.  D.  Hanlc. 
Jr.,  Asst  Atty.  (3en.,  and  Leon  M.  Baslle, 
Second  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 


^s»For  ittkwr  cftSM  tee  same  topic  and  KBT-MUUBER  la  all  Kejr-Niunbered'Digeefii  Sad-Iodwcss 
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BURKS,  J.  [1]  The  accused  (plaintiff  la 
error)  was  found  guilty  of  rape,  and  BOk- 
tenced  to  confinement  in  the  penitentiary  for 
five  years,  the  minlmnm  time  prescribed  by 
Jie  statute.  The  accused  insists  that  the 
judgment  of  conviction  is  erroneous  because 
the  jury  were  discharged  before  the  verdict 
was  rendered  upon  which  the  Judgment  was 
entered.  The  facts  upon  this  question  are  set 
forth  in  bill  of  exception  No.  2  as  follows: 

'*Be  it  remembered  that  during  the  trial  of 
this  cause  the  jury  after  argument  of  counsel 
came  into  coort  from  the  jury  room  with  the 
fonowing  verdict: 

"'We,  the  jury,  find  the  prisoner  guilty 
as  charged  in  the  indictment,  and  ascertain  his 
punishment  at  three  year^  in  the  penitentiary' 
*~the  attorney  for  the  commonwealth  not  being 
present  at  that  time.  Whereupon  the  judge 
said  to  the  jury,  'Gentlemen,  you  are  discharg- 
ed,' and  they,  without  leaving  the  courthouse, 
returned  to  the  jury  room  accompanied  by  the 
sheriff  for  the  purpose  of  claiming  their  at- 
tendance fees.  Almost  immediately  the  judge, 
having  referred  to  the  statute  (section  4414), 
remarked '  to  the  attorney  for  the  common- 
wealth, who  had  come  in  court  in  the  mean- 
while, that  the  jury  had  made  a  mistake  in 
fixing  the  penalty;  that  if  they  found  the  ac- 
cused guilty  of  rape  the  minimum  punishment 
was  five  years  coiuGnement  in  the  penitentiary 
—three  years  being  the  minimum  puniahment 
for  attempt  to  rape-«nd  at  once  directed  the 
jury,  which  had  not  separated  or  left  the  court- 
room, except  to  retire  to  the  jury  room  as 
above  detailed,  to  return  into  court,  and,  ex- 
pkdning  the  statute  to  them,  both  as  to  rape 
and  as  to  an  attempt  to  rape,  directed  them 
to  retire  to  their  room  and  render  such  verdict 
as  they  thought  proper  under  the  law  and 
the  evidence.  Whereupon  the  jury  retired,  and 
after  some  time  brought  in  their  verdict  in 
the  following  words  and  figures: 

'"We,  the  jury,  find  the  prisoner  guilty  of 
rape  as  charged  hi  the  within  indictment,  and 
fix  his  punishment  at  five  years'  imprisonment 
in  the  state  penitentiary.  [Signed]  J.  B. 
lAwson'— to  which  action  of  the  court  in  bring- 
ing the  jury  from  their  room  back  into  the 
court  room,  and  permitting  them  to  again  con- 
sider the  case  and  bring  in  the  verdict  afore- 
said, the  accused  by  counsel  excepted,  which 
exception  was  overruled." 

In  Mills  V.  Commonwealth,  7  Leigh  (34 
Va.)  751,  it  is  said: 

"On  the  trial  upon  the  plea  of  not  guilty, 
the  jury  brought  in  a  verdict  in  these  words, 
*We  of  the  jury  find  the  prisoner  guilty  of 
grand  larceny'— which  being  openly  read  by  the 
clerk,  the  court  said  to  the  jury,  'Gentlemen, 
you  are  discharged;'  but  it  being  at  the  same 
.moment  suggested  to  the  court  that  the  jury 
had  not  ascertamed  by  their  verdict  any  term 
of  imprisonment  in  the  public  jail  and  peni- 
tentiary house,  they  were  called  back  instant- 
ly, and  before  they  had  left  tlie  courthouse, 
except  one  of  them,  who  had  gone  perhaps  the 
distance  of  forty  or  fifty  yards  from  the  court- 
house, and  was  accidentally  accompanied  by  a 
deputy  .sheriff.  The  jury  being  so  called  back, 
were  again  sent  out  to  ascertain  the  .term  of 


imprisoxuncnt,  which  they  accordingly  ascer- 
tained to  be  two  years,  the  juror  who  liad  left 
the  courthouse  being  with  them.  The  prison- 
er thereupon  moved  the  court  to  set  aside  the 
verdict  and  discharge  him  from  further  prose- 
cution; but  the  court  overruled  the  motion,  and 
pronounced  judgment  upon  the  verdict;  and 
the  prisoner  filed  a  bill  of  exceptions,  setting 
forth  the  facts  above  stated.  0^  the  petition 
of  the  prisoner,  this  court  awarded  a  writ  of 
error  to  the  judgment.** 

The  judgment  of  the  court  was: 

^Judgment  reversed,  verdict  set  aside,  and 
cause  remanded  to  the  circuit  superior  court, 
for  a  new  trial  to  be  had  upon  the  indictment' 


M 


This  holding  is  by  no  means  peculiar  to 
this  state.  In  Sargent  t.  State  (1842)  11 
Ohio,  472,  the  judgment  of  the  trial  court 
permitting  a  jury  to  be  recalled  and  amend 
their  verdict  after  they  had  been  discharged 
was  reversed  on  appeaL  In  the  oouzse  of  the 
opinion  it  la  said: 

"After  the  verdict  has  been  received  and  the 
jury  discharged  *  •  *  the  control  of  the 
jury,  and  of  the  court,  over  such  verdict,  is  at 
an  end.  The  court  cannot  alter  it,  nor  can 
the  jury  be  recalled  to  alter  or  amend  it  As 
well  might  any  other  twelve  men  be  caUed  to 
alter  it,  as  the  men  who  were  jurors.  The 
oflice  of  a  juror  is  disdiarged  upon  the  accept- 
ance of  his  ver^ct  by  the  court.    •    •    • 

"Although  in  modem  times  the  andent  strict- 
ness has  yielded  to  a  more  enlightened  reason, 
yet  no  rule,  tending  to  insure  the  impcurtial 
administration  of  justice,  and  the  purity  of 
jurors,  has  in  the  slightest  degree  been  aban- 
doned or  impaired.  •  •  •  But  in  no  case 
can  it  be  permitted  to  recall  a  jury,  to  alter 
or  amend  their  verdict  after  it  has  been  re- 
ceived and  the  Jury  discharged.  This  would 
jeopardise  the  jealous  guards  with  which  the 
law  has  surrounded  jurors,  to  insure  the  pure 
administration  of  justice,  and  to  protect  the 
citizen." 

In  People  v.  Lee  Tune  (]lhong  (1802)  94  GaL 
379,  29  Pac  776,  the  Jury,  after  rendering 
their  verdict,  were  discharged  for  the  term 
and  left  the  courtroom.  Most  of  them  went 
downstairs  to  the  clerk's  office  to  get  war- 
rants for  their  pay  as  Jurors.  Several,  l>7 
mistake,  went  to  the  sherifTs  ofOce  on  the 
floor  below.  Some  of  them  had  ccmversations 
about  the  case  with  outsiders.  The  first  ver- 
dict was: 

''We,  the  jury,  iind  the  defendant  gufltr,  and 
fix  the  penalty  at  imprisonment  fer  life.** 

This  was  deemed  Informal  because  it  did 
not  find  the  degree  of  the  crime,  and  the  Jury- 
was  recalled  and  informed  that  they  most 
find  the  degree  of  the  crime,  whereupon  they 
retired  to  their  room  and  subaequoitly 
brought  in  their  verdict: 

*'We,  the  jury,  find  the  defendant  guilty  of 
murder  In  the  first  degree,  and  fix  the  penalty 
imprisonment  for  Ufe.'* 

"The  exact  time  which  elapsed  from  the  die 
charge  of  the  jury  until  their  return  does  not 
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appear,  one  of  fhe  witnesses  potting  It  from 
five  to  ten  mhintes;  but  it  is  dear  that  dnrinir 
that  time  thej  were  beyond  the  control  of  the 
court,  had  thrown  off  their  diaracters  as  jn- 
rora,  and  had  mingled  with  their  fellow  dtiaenst 
free  from  any  official  obligation.'* 

The  Jndgment  of  the  trial  conrt  was  re- 
versed, and  a  new  trial  ordered.  The  court 
distinguishes  the  cases  from  People  v.  Jen- 
kins, 5G  Cal.  7,  where  the  Jury  had  not  dis- 
persed, and,  while  admitting  that  questions 
difficult  of  solution  might  atise  under  pe- 
culiar circumstances,  and  referring  to  the 
right  of  the  jury  to  correct  formal  defects  In 
their  verdict,  quotes  from  the  last-mentioned 
case  the  following  language: 

"For  that  purpose  the  court  can,  at  any  time 
while  the  jury  are  before  it,  and  under  its  con- 
trol, see  that  it  is  amended  in  form  so  aa  to 
meet  the  requirements  of  the  law." 

While  the  Jury  are  in  the  actual  presence 
of  the  court,  and  under  its  control,  it  can  see, 
without  resort  to  testimony,  that  the  foun- 
tain of  Justice  has  been  kept  pure,  and  that 
no  harm  could  have  come  to  the  accused. 
Beyond  this  we  are  unwilling  to  go. 

In  keeping  with  this  doctf Ine  la  Levells  v. 
State  (1877)  82  Ark.  585,  where  the  verdict 
of  the  Jury  and  the  action  of  the  court  there- 
on appear  from  the  following  extract  from 
the  opinion: 

"'We,  the  Jury,  find  the  defendant  guilty 
of  murder  in  the  first  degree.  S.  Wiggins, 
Foreman.'  Which  was  read  by  the  deri^  and 
the  Jury,  upon  the  request  of  the  defendant, 
was  polled,  and  each  Juror  answered  that  that 
was  Ills  verdict.  The  judge  then  said  to  the 
jury:  'Gentlemen,  you  are  discharged;  those 
of  you  who  are  of  the  regular  panel,  until  this 
afternoon;  those  specially  summoned  in  this 
case,  are  discharged  finally,'  when  the  Jurors 
arose  from  their  seats  in  the  Jury  box,  and  be- 
gan to  pass  out  from  the  box,  three  or  four 
at  the  further  end  of  the  box  had  moved  eight 
or  ten  feet  from  their  seats,  the  others  still 
standing  about  where  they  arose,  and  all  in  full 
view  of  the  Judge  and  onder  his  control,  when 
he  called  to  them,  saying:  'One  moment,  gen- 
tlemen, take  your  seats  in  the  Jury  box  again,' 
and  they,  without  having  mingled  with  the  by- 
standers, immediately  returned  to  their  seats, 
and  the  Judge  addressing  them,  said  'This  ver- 
4fiet  may  be  defective;  there  are  two  counts  in 
the  incttctment,  yon  will  retire  to  the  Jury 
room  and  so  amend  your  verdict  as  to  s1m>w 
upon  which  of  the  counts  you  find,' 

'*The  Jury  again  retired  and  afterwards  er- 
tumed  the  verdict  as  follows:  'We,  the  Jury, 
find  the  defendant  guilty  of  murder  in  the  first 
degree  as  charged  in  the  first  count  in  the 
Indictment.  S.  Wiggins,  Foreman,'  and  they 
were  again  polled  at  the  request  o(  the  defend- 
ant, and  each  answered  that  that  was  Ills  ver- 
dict. 

"The  defendant  objected  to  the  Jury  being 
sent  back,  and  to  any  change  in  tiie  verdict 
originally  returned. 

'TFhe  authorities  say,  that  after  the  verdict 
Ifesa  been  received  and  the  Jury  discharged,  their 


control  over  the  verdict  Is  at  an  end,  and  they 
cannot  be  recalled  to  alter  or  amend  it.  Sargent 
V.  The  Stote  of  Ohio,  U  Ohio,  472;  Mills  v. 
Commonwealth,  7  Leigh  [34  Ya.]  751;  Settle 
V.  Allison,  8  Ga.  208. 

"But  what  is  a  discharge?  Clearly  it  would 
seem  to  us  that,  if  they  had  not  separated,  and 
as  a  body  are  still  in  ^e  presence  of  the  court, 
the  order  discharging  is  in  fieri,  and  yet  in  the 
breast  of  the  court,  and  may  be  recalled.  To 
correct  a  mistake  when  no  prejudice  can  result 
from  it,  is  not  only  proper,  but  the  duty  of  the 
court.    Brister  v.  The  State,  26  Ala.  132.' 


ft 


In  Cook  V.  State  (1877)  60  Ala.  39,  31  Am. 
Rep.  81,  the  Jiury  in  a  felony  case,  rendered 
their  verdict  in  the  absence  of  the  prisoner 
and  were  discharged.  Two  of  them  had  left 
the  courtroom,  all  of  the  others  remaining 
therein,  when  the  court  discovered  that  the 
defendant  was  not  present  and  within  five 
minutes  had  that  Jury  called  together  again. 
The  two  Jurors  who  had  left  the  courtroom 
were  sworn  and  stated  on  oath  that  they  had 
had  np  conversation  with  any  one  in  regard 
to  the  case.  The  defendant  was  then  brought 
into  court,  and  the  court  handed  the  indict- 
ment to  the  Jury  and  asked  them  if  that  was 
their  verdict  and  they  replied  that  It  was. 
Counsel  for  the  defendant  were  in  court 
when  the  first  verdict  was  brought  in,  but 
did  not  object  to  Its  being  received  until  after 
the  Jury  was  first  discharged.  The  Judgment 
of  the  trial  court  was  reversed  on  appeal,  the 
court  saying,  amongst  other  things: 

"It  seems  to  have  been  supposed,  that  if 
there  was  error  in  receiying  the  verdict  under 
the  drcumstances,  it  was  not  beyond  correc- 
tion; and  therefore  the  persons  of  whom  the 
Jury  was  composed,  were  reassembled  about 
five  minutes  after  they  had  beei^  discharged; 
and  two  of  them  having  been  out  of  the  court- 
room, they  were  sworn,  and  under  oath  de- 
clared that  they  had  not  conversed  with  any 
one  in  regard  to  the  case.  But,  if  the  Jury 
could  then  be  reconstituted,  to  render  a  ver- 
dict wliich  was,  the  result  of  former  delibera- 
tions, why  should  not  the  other  ten  Jurors  have 
been  also  exaoiined  under  oath,  as  their  com- 
panions were?  They  also  could  have  com- 
municated about  the  case  with  persons  in  the 
courthouse,  during  the  same  five  minutes  after 
they  were  discharged;  and  it  was  quite  as 
necessary  that  they  should  have  l>een  purged 
on  this  subject,  as  that  the  two  should  be.  We 
think  there  was  no  virtue  in  such  an  interroga- 
tion of  any  of  them.    •    •    • 

"We  are  of  opinion  tliat  our  rulings  on  this 
subject  should  not  be  extended  further  in  that 
direction.  The  jury,  in  the  present  case,  were 
discharged,  and  had  dispersed  among  the 
audience  in  the  courthouse  and  persons  out- 
side. It  would  be  a  dangerous  precedent,  to 
hold  that,  after  this,  the  persons  who  composed 
that  Jury  could  be  reassembled  as  such  to  ren- 
der a  verdict  in  a  case  of  which  they  had  been 
thus  discharged." 

See,  also.  State  v.  Dawkins,  82  8.  0. 17,  10 
S.  E.  772 ;  Ellis  v.  State,  27  Tex.  App.  100,  11 
S.  W.  Ill;   note,  23  L.  B.  A.  733-734. 
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W^  do  not  find  anything  to  tbe  contrary  in 
the  cases  cited  for  the  commonwealth. 

In  Cunningham  t.  State,  14  Ala.  App.  1,  69 
South.  982,  cited  for  the  commonwealth,  al- 
though the  Jury  was  recalled  after  discharge 
the  error  sought  to  he  corrected  was  "imma- 
terial, and  could  have  in  no  way  affected  the 
.  rights  of  the  defendant,*'  and,  further: 

**Tc  appears  that  the  jury,  although  dis- 
cBarged,  was  called  back  by  the  court  for  the 
purpose  of  completing  the  verdict  before  leav- 
ing the  courtroom." 

In  Taggart  v.  Commonwealth,  1(A  Ky.  305, 
46  S.  W.  675: 

"When  the  jury  first  returned  their  verdict, 
it  read  as  follows:  'We,  the  jury,  find  Dan 
Taggart  guilty  of  voluntary  manslaughter,  and 
fix  his  punishment  by  confinement  for  seven 
years  in  the  punishment.  T.  W.  Hardy,  Fore- 
man.' The  clerk  read  the  word  'punishment' 
at  the  end  of  the  verdict  as  if  written  'peni- 
tentiary,' and  the  jury  waa  discharged,  taking 
their  seats  in  the  courtroom,  except  one,  who 
stepped  into  a  water-closet  attached  tp  the 
courtroom.  The  derk  then  called  the  court's 
attention  to  the  mistake,  and  the  members 
of  the  jury  were  called  up,  and  the  word  'pun- 
ishment' was  changed  to  what  the  foreman 
said  he  intended  it  to  be,  namely,  the  word 
'penitentiary.'  The  verdict  was  then  reread, 
and  the  jury  polled.  We  perceive  no  error  in 
this.  The  context  clearly  showed  that  by  the 
word  'punishment*  was  meant  the  word  'pen- 
itentiary,' and  the  immediate  correction  could 
not  in  any  conceivable  way  have  prejudiced 
ths  rights  of  the  appellant.  The  instruction 
clearly  embraced  the  law  of  the  case.  The 
judgment  is   affirmed." 

In  Denham  v.  Commonwealth,  119  Ky.  508, 
84  S.  W.  538,  it  was  Insisted  that  the  Jury 
had  been  discharged  and  were  thereafter  re- 
called to  amend  their  verdict  The  court 
found,  as  a  matter  of  fact,  that  the  Jury  nev- 
er had  been  discharged,  and  that  the  amend- 
ment sought  to  be  made  was  immaterial,  and 
said  in  this  connection: 

"But  if  the  jury  had  been  discharged  as 
charged  by  counsel  for  appellant,  even  then 
as  they  had  not  left  the  presence  of  the  court 
before  being  recalled  and  directed  to  retire  to 
their  room  for  the  purpose  of  returning  the 
second  verdict,  no  injury  could  have  resulted 
to  appellant's  rights." 

[2]  When  the  Jury  left  the  courtroom  and 
went  into  the  Jury  room  they  were  no  longer 
subject  to  the  usual  charge  to  Juries  who  are 


aUowed  to  separate  pending  the  trial,  that 
they  should  not  converse  with  others  about 
the  case  nor  permit  others  to  converse  with 
them  about  it,  nor  was  the  sheriff  In  charge 
of  them  or  under  any  obligation  not  to  con- 
verse with  them  on  the  subject  So  far  as 
this  subject  is  concerned,  the  relation  of  the 
sheriff  and  the  Jury  to  each  other  was  that 
of  third  persons.  Furthermore,  it  does  not 
appear  from  the  record  who  else  w^as  in  the 
Jury  room,  or  what,  if  any,  conversation  the 
Jury  had  with  the  sheriff  or  any  other  person 
on  the  subject  of  the  trial.  The  record  is 
simply  silent  on  the  subject  But  this  is  not 
material.  It  is  sufficient  that  the  Jury  had 
left  the  presence  of  the  court,  and  no  evi- 
dence of  what  transpired  thereafter  was  ad- 
missible. So  long  as  the  whole  Jury  are  in 
the  actual  and  visible  presence  of  the  court, 
and  under  its  control,  an  inadvertent  an- 
nouncement of  their  discharge  may  be  re- 
called as  a  matter  still  in  the  breast  of  the 
court,  but  not  thereafter.  When  the  court 
announces  their  discharge,  and  they  leave 
the  presence  of  the  court,  their  functions  as 
Jurors  have  ended,  and  neither  with  nor 
without  the  consent  of  the  court  can  they 
amend  or  alter  their  verdict  The  sanctity 
of  Jury  trials  cannot  be  thus  subjected  to  the 
hazard  of  suspicion. 

Tills  conclusion  renders  it  unnecessary  to 
pass  upon  the  assignment  of  error  that  the 
verdict  is  contrary  to  the  law  and  the  evi- 
dence. The  Judgment  of  the  trial  court  will 
be  reversed,  the  verdict  of  the  Jury  set  aside, 
and  the  case  remanded  for  a  new  triaL 

Reversed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 

PRENTIS,  J.  I  dissent  ftom  the  condu- 
sion  of  the  majority  of  the  court  because  I 
think,  under  the  circumstances  of  this  case, 
that  the  correction  of  the  verdict  was  merely 
the  correction  of  a  clerical  error  of  the  Jury, 
made  inadvertently,  in  violation  of  the  in- 
struction of  the  court  and  the  statute  which 
in  terms  fixes  the  minimum  punishment  for 
the  crime  of  which,  before  their  discharge, 
the  prisoner  had  been  found  guilty,  and  that 
the  cases  of  Cunningham  v.  State,  14  Ala. 
App.  1,  69  South.  982,  and  Taggart  v.  Com- 
monwealth, 104  Ky.  805,  46  S.  W.  674,  cited 
in  the  majority  opinion,  state  the  correct  rede 
which  should  be  applied  to  this  case. 
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(132  Va.  281) 
MOTLEY  V.  H.  Vi  CELLO  &  BflO.  St  al. 

(Supreme   Court   of  Appeals   of  Virginia. 
March  1^  1822.) 


1.  Courts  «E999(I)— Osorsss  sstablisbing  ilen 
bold  not  res  adjudloata  of  validity  thoreof 
OB  pstitios  for  rehsaring  by  otbsr  lion  ored- 
itorft. 

A  decreo  sanuUing  a  deed  of  tmst  estab- 
lishing a  lien  on  the  land  and  referring  the 
cause  to  a  commissioner  to  report  liens  there- 
on, with  their  priorities,  etc.,  and  a  decree 
confirming  the  report  and  directing  the  sale 
of  the  land,  were  not  res  adjudicata  of  the 
Talidlty  of  such  lien  as  against  other  lien  cred- 
itors on  a  petition  for  reheajfing,  on  the 
ground  that  the  lis  pendens  memorandum  was 
invalid  on  its  face,  whether  or  not  petitioners 
were  parties  to  the  proceeding  when  the  de- 
crees were  entered,  though  there  was  no  affi- 
davit in  support  of  the  petition,  and  one  of  the 
decrees  confirmed  a  commissioner's  report,  to 
which  there  was  no  exception  at  the  time;  the 
error  being  apparent  from  the  record  and  the 
decrees  merely  interlocutory. 

2.  Lis  pendens  ^=>  1 7— Description  of  land  In 
lis  pendens  memorandnm  beid  insufRcleht. 

While  the  maxim  that  that  is  certain  whidi 
can  be  made  certain  is  applicable  to  a  de« 
flcription  of  land  in  a  lis  pendens,  as  well  as 
a  plesding  or  deed,  a  creditor's  lien  under  Code 
1904,  %  2400,  on  property  conveyed  by  a  void 
deed  of  trust  executed  by  the  debtor,  was  In- 
valid as,  against  other  lien  creditors,  where 
lia  pendens  memorandnm  misstated  the  sur- 
name of  the  grantor  in  the  deed  and  described 
the  land  only  by  reference  to  that  ••mentioned" 
in  the  suit,  the  petition  in  which  was  not  filed 
until  afterward,  and  contained  the  same  de- 
fects; the  sufficiency  of  the  description  in  the 
memorandum  being  tested  as  of  the  time  it 
was  left  with  the  derk  to  be  recorded,  from 
which  time  the  lien  dates* 


UiiaB.) 

fpellees,  wlio  are  lien  creditors  of  one  Mrs. 
Minnie  L.  Beynolds.  The  controversy  is  over 
the  questions  of  whether  the  appellant  has 
ever  acquired  any  lien  upon  a  certain  tract 
of  land  belonging  to  Mrs.  Reynolds,  and,  if 
so,  whether  such  lien  has  priority  over  the 
undisputed  liens  of  the  api)ellees  upon  such 
land. 

The  original  suit  was  instituted  on  Febru- 
ary 15,  1916,  by  certain  parties  composing 
a  partnership  of  the  firm  name  and  style  of 
Barker  ft  Terry,  creditors  of  the  said  Mrs. 
Reynolds,  under  section  2460  of  the  Code  of 
1887  as  amended  (Code  1904,  f  2460),  the  ob- 
ject of  which  was  to  set  aside  a  certain  al- 
leged fraudulent  deed  of  trust  theretofore 
executed  by  said  Mrs.  Reynolds  and  her  hus- 
band, which  conveyed  the  said  land  in  trust 
to  secure  a  certain  debt  of  $2,000,  as  stated 
in  the  deed  of  trust,  to  their  son,  O.  H.  Beyn- 
olds. The  said  Mrs.  Reynolds  and  others 
were  made  parties  to  such  suit,  and  Mrs. 
Reynolds  was  duly  served  with  process,  but 
has  never  made  any  appearance  or  defense 
In  the  cause  to  the  original  bill  or  to  any 
other  proceedings  therein.    . 

On  the  same  day  that  the  original  suit 
was  Instituted,  February  15,  1916,  the  plain- 
tiffs therein.  Barker  &  Terry,  by  their  attor- 
ney, executed,  acknowledged  for  recordation, 
and  recorded  in  the  clerk's  office  a  lis  pen- 
dens, setting  forth  the  title  of  the  cause  and 
the  other  matters  concerning  the  same  re- 
quired by  the  said  statute.  The  bill  in  this 
suit,  however,  was  not  filed  until  Mardi  6, 
1916. 

On  February  24,  1916,  the  appellant,  Mot- 
ley, filed  in  the  clerk's  ofiSce  his  petition,  un- 
der the  statute  aforesaid,  which  petition  is 
in  the  following  words  and  figures: 


3.  Frandnlent  oonvsyanoss  «5>324— Creditor's 
Ilen,   tbougb   Invalid   as   against  other  lien 
creditors,   may  be  enforeed   against   debtor 
from  snrplns  from  sale  of  land  after  satis- 
faotlon  of  ether  liens. 
A  creditor,  whose  lien  on  Isnd  conveyed 
to  another  by  a  void  deed  of  trust  executed 
by  his  debtor  is  invalid  as  against  other  lien 
creditors  by  reason  of  the  insufficiency  of  the 
description  of  the  land  in  his  lis  pendens  mem- 
orandum,  may   nevertheless   enforce   his   lien 
against  the  landowner  from  the  surplus  of  the 
proceeds  of  the  sale  of  the  land  after  satis- 
faction of  the  other  creditors*  liens  and  pay- 
ment of  costs  of  suit 

Appeal  from  Circuit  Ck>urt,  Pittsylvania 
County. 

Suit  by  H.  Vicello  &  Bro.  and  others 
against  J.  J.  Motley.  Decree  for  plaintiffs, 
and  defendant  appeals.  Reversed  in  part 
and  affirmed  in  part. 

This  cause  involves  a  controversy  between 
tbe  appellant,  Motley,  claiming  to  be  a  lien 
creditor,  and  Vicello  &  Bro.  and  others,  ap- 


'^To  His  Honor,  B.  J.  Harvisy,  Judge  of  Pittsyl- 
vania Circuit  Court: 

**The  petition  of  J.  J.  Motley  respectfully 
shows  unto  your  honor  that  there  is  pending 
in  your  honor's  court  a  certain  suit  under  style 
of  Barker  &  Terry  against  Minnie  Ia.  Bdwardif 
J.  H.  Reynolds,  Otis  H.  Reynolds,  and  B.  C. 
Blackford,  trustee,  which  has  for  its  object  the 
setting  aside  and  vacating  a  deed  dated  ■ 

day  of ,  1916,  from  Minnie  L.  Edward  h 

J.  H.  Bdwardtt  conveying  to  R«  C.  Blackford, 
trustee,  a  tract  of  40  acres  of  land,  in  Pittsyl- 
vania county,  Va.,  to  secure  to  O.  H.  Reynolds 
the  sum  of  $2,000.00,  as  will  be  seen  by  the  pa- 
pers in  said  cause;  the  basis  of  said  suit  to 
vacate  said  deed  is  fraud  and  intention  to  de- 
fraud creditors  of  said  grantors.  Petitioner 
further  shows  that  the  said  Minnie  L.  &  J.  H. 
Reynolds  owe  him  $750.00,  by  notes  of  sever- 
al years'  standing,  as  will  appear  from  said 
notes  herewith  filed,  and  he  asks  to  be  permit- 
ted to  ffie  this  petition  in  said  suit,  to  partici- 
pate therein,  and  to  have  said  deed  set  aside  as 
to  his  debts;  also,  may  the  said  Minnie  L. 
Reynolds,  J.  H.  Reynolds,  O.  H.  Reynolds,  and 
R.  C.  Blackford,  trustee,  be  required  to  answer 
this  petition,  but  not  on  oath,  may  said  deed 


^=»For^other  ca^B  see  same  topic  and  KEY- NUMBER  in  aU  Kej-Numbered  Digesti  and  Indexes 
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be  set  aside,  and  may  your  petitioner'a  debts  be 
decreed  to  be  paid,  etc.     Grant  process,"  etc 

On  the  same  day,  February  24,  1916,  Mot- 
ley, by  his  attorney,  executed  the  following 
memorandum,  not  acknowledged  for  record, 
and  left  it  with  the  clerk  to  be  recorded  as 
a  lis  pendens  under  said  statute,  and  the 
clerk,  at  12:15  p.  m.  on  that  day,  spread  the 
same  on  record,  as  per  the  clerk's  certifi- 
cate at  the  foot  of  it 

"Barker  ft  Terry  y.  Minnie  Ia.  Reynolds,  etc. 

••Circuit  Court  of  Pittsylvania  County. 

••lis  Pendens. 

"J.  J.  Motley  has  filed  a  petition  in  this  suit 
which  is  pending  in  PittsylTania  Circuit  court, 
under  the  style  of  Barker  &  Terry  t.  Minnie  Ia 
Beynolds,  etc.,  to  be  made  a  party  to  said  suit 
and  to  unite  in  setting  aside  the  deed  mentioned 
in  said  suit  from  Minnie  L.  Edtoards,  etc.,  to 
R.  C.  Blackford,  trustee,  tecurinff  to  O.  H. 
Reynolds  $2,000.00  and  to  subject  the  40  acres 
therein  mentioned  to  payment  of  $750.00  due 
petitioner.  J.  J.  Motley, 

"By  James  !«.  Tredway,  His  Atty. 

"Virginia:  In  the  clerk's  office  of  the  circuit 
court  for  the  county  of  Pittsylvama,  at  the 
courthouse  thereof,  on  the  24th  day  of  Febru- 
ary, 1016,  at  12 :15  o'clock  p.  m.,  the  foregoing 
writing  was  admitted  to  record. 

"Teste :  S.  S.  Hurt,  Clerfe* 

Some  time  during  this  same  day,  whether 
before  or  after  12:15  p.  m.  does  not  clearly 
appear  from  the  record,  the  testimony  being 
in  conflict  on  that  point,  the  alleged  fraudu- 
lent deed  of  trust  above  mentioned  In  favor 
of  O.  H;  Reynolds  was  marked  satisfied,  and 
was  duly  released  of  record,  by  entry  on  the 
margin  of  the  deed  book  in  which  it  was  re- 
corded, etc. 

On  March  28,  1916,  at  term,  the  court  he- 
law  entered  a  decree  which  recited,  among 
other  things,  that  the  cause  came  on  that 
day  to  be  heard  "on  •  •  •  the  petition 
of  J.  J.  Motley,  filed  in  the  clerk's  office  on 
the  24th  day  of  February,  1916,  according  to 
law  in  such  cases  provided,  taken  also  for 
confessed  as  to  all  the  defendants  named 
therein,  they  still  failing  to  appear,  plead, 
answer,  or  demur,  •  •  •  the  lis  pendens 
of  the  petitioner,  J.  J.  Motley,  filed  in  said 
clerk's  office  according  to  law  on  the  24th 
day  of  February,  1916,"  and  thereupon  set 
aside  and  annulled  the  said  deed  of  trust 
and  the  debt  thereby  sought  to  be  secured 
in  favor  of  O.  H.  Reynolds  as  fraudulent, 
and,  among  other  things  decreed  "that  the 
debt  of  J.  J.  Motley,  petitioner  in  this  cause, 
against  the  defendants  Minnie  L.  Iteynolds 
and  J.  H.  Reynolds  for  $750,  with  interest 
from  24th  February,  1916,  be,  and  the  same  is 
hereby,  established  as  a  lien  on  said  40-acre 
tract  of  land,  as  of  the  24th  day  of  Febru- 
ary, 1916,  the  time  of  the  filing  of  the  lis 
pendens  of  said  petitioner  according  to  law; 
•    m    ^  n  and  the  decree  referred  the  cause 


to  one  of  the  commlssioiierB  1b  chancery  of 
the  court  to  take,  state,  and  report  accounts 
of  the  real  estate  owned  by  the  said  Mrs. 
Reynolds,  the  liens  thereon,  with  their  prior- 
ities, etc. 

On  June  28,  1916,  one  of  the  conunission- 
ers  in  chancery  oi  the  court  filed  his  report, 
under  said  decree,  of  the  said  40-acre  tract 
of  land,  as  owned  by  Mrs.  Reynolds,  and  of 
liens  thereon  amounting  to  13381.41  as  of 
that  date,  in  nine  diiferent  dasses  as  to  pri- 
orities, embracing  the  debts  of  Mrs.  Reynolds 
to  the  appellant  and  appellees,  and  a  number 
of  her  other  debts  to  other  parties,  placing 
the  debt  to  appellant,  howev^,  in  the  third 
class,  and  the  debts  to  appellees  in  subse- 
quent classes,  thus  giving  the  debt  to  appe- 
lant priority  of  lien  over  those  to  atq;>elleea. 

The  liens  of  some  of  the  debts  to  appellees 
were  obtained  by  means  of  a  deed  of  trust 
duly  executed  by  Mrs.  Reynolds  and  husband, 
conveying  the  said  land,  dated  March"  1, 
1916,  duly  recorded  on  March  2,  1916;  and 
the  liens  of  the  other  debts  of  appellees  con- 
sist of  those  to  Gammon  &  Co.  and  M.  R. 
Reynolds,  which  were  acquired  by  Judgments 
against  Mrs.  Reynolds,  obtained  and  docket- 
ed, respectively,  on  March  2  and  6,  1916.  All 
of  such  liens  appeared  of  record  in  the  clerk's 
office  at  the  time  said  commissioner's  report 
was  dtated,  and  were  reported  by  the  com- 
missioner solely  from  the  evidence  with're- 
sp^t  to  them  disclosed  by  such  record.  None 
of  appellees  were  then  parties  of  said  cause, 
and  none  of  them  appeared  before  the  com- 
missioner, or  requested  him  to  report  their 
debts. 

Concerning  the  parties  to  whom  the  com- 
missioner gave  notice  of  the  taking  <^  the 
accounts,  the  nonappearance  of  any  one  be- 
fore him,  and  the  evidence  on  which  he  re- 
ported all  of  the  debts  stated  in  his  report, 
the  commissioner  in  his  report  says  this: 

«i «  •  «  fj^  issued  notice  to  all  parties  con- 
cerned of  the  time  and  place  at  which  said  ac- 
counts would  be  taken  and  stated  *  *  *  whidi 
notice  was  dnly  executed  on  said  parties,  as 
will  be  seen  from  the  same,  which  are  herewith 
returned,  that  *  *  •  none  of  the  parties  in 
interest  appeared  before  the  said  commissioner 
in  obedience  to  said  notice,  for  which'  reaacm  the 
accounts  were  kept  open  from  day  to  day  until 
the  date  of  this  report,  when,  from  such  «fvi- 
dence  as  was  disclosed  by  the  records  of  the 
derk's  office  *  *  *  the  foregoing  accounts 
were  made  up  and  completed." 

The  commissioner's  notice  does  not  appear 
in  the  record  before  the  appellate  court 

On  July  19,  1916,  at  term,  the  court  below 
entered  a  decree,  reciting  that  the  "cause 
came  on  this  day  to  be  heard  on  the  papers 
formerly  read,  the  report  of  [the  commis- 
iAoner  in  chancery  aforesaid]  to  which  there 
is  no  exception,"  and  the  decree  confirmed 
the  report,  directed  the  sale  of  the  said  land, 
"unless  the  liens  herein  are  paid  in  10  days,** 


YtL)  MOTLET  Y.  H. 

(Ill 

appointed  special  commlfiidoiiers  to  make  tlie 
sale,  fixed  the  terms  of  sale,  etc. 

On  March  28,  IWl,  the  appellees  filed  their 
petition  In  the  cause,  at  term,  in  which  they 
asserted  their  aforesaid  debts  as  liens  npon 
the  said  land;  alleged  that  ^o  process  was 
ever  issued  or  served  on  [the]  defendants" 
named  in  the  aforesaid  petition  of  appellant. 
Motley,  tx>  wit,  the  said  Mrs.  Reynolds  and 
the  other  defendants  named  in  such  petition ; 
that  appellees  had  never  been  made  parties  to 
the  cause  up  to  that  time;  and  took  the  posi- 
tions that  the  aforesaid  decrees  of  March  28, 
1916,  and  July  19, 1916,  were  absolutely  void, 
in  so  far  as  they  undertook  to  establish  the 
debt  of  appellant.  Motley,  as  a  lien  upon  the 
said  land,  because  no  process  had  ever  been 
issued  upon  the  aforesaid  petition  of  Motley 
against  the  owner  of  the  land,  Mrs.  Reyn- 
olds, or  served  upon  her,  and  hence  the  court 
had  no  jurisdiction  to  enter  such  decrees  so 
establishing  such  debt;  and  also  that  as  the 
liens  of  appellees  were  acquired,  recorded, 
and  docketed  as  aforesaid,  all  prior  to  March 
6,  1916,  except  that  of  M.  R.  Reynolds,  which 
was  acquired  and  docketed  on  March  6, 1916, 
as  aforesaid,  and  thus  became  fixed  liens  of 
record  upon  said  land'  oil  or  before  the  last- 
named  date,  the  lien  of  appellant,  if  any  he 
has,  was  invalid  as  against  appellees,  as  lien 
creditors,  for  the  reason  that  no  lis  pendens 
was  left  by  appellant  with  the  clerk  setting 
out  the  matters  required  by  section  2460  of 
the  Code  of  1887  as  amended  (section  2460, 
Code  1904),  and  also  for  the  reason  that  the 
memorandum  was  not  acknowledged  for  rec- 
ord so  as  to  have  been  recorded  in  contempla- 
tion of  law.  The  petition  of  appellees  fur- 
ther alleged  that  appellees  "had  no  notice 
or  knowledge"  of  the  said  commissioner's  re- 
port or  its  contents,  or  of  the  decrees  last 
named,  "until  long  after  the  decree  of  July 
19,  1916,  was  entered/'  and  prays  that: 

**So  much  of  said  decree  of  the  March  term, 
1916,  *  •  •  as  establishes  said  claim  of  said 
Motley  as  a  lien  upon  said  40  acres  of  land, 
and  rendering  him  a  judgment  for  $750,  be  cor^ 
rected,  set  aside,  and  annulled,  and  that  so 
much  of  the  decree  of  July  term,  1916,  •  •  • 
as  confirms  the  report  of  [the  said  commissioner 
in  chancery}  in  toto  be  corrected  and  modified 
by  eliminating  so  mnch  of  said  report  as  reports 
the  aforesaid  claim  of  said  Motley  as  a  judg- 
ment and  a  Uen  upon  said  40  acres  of  land^' 

— and  Motley  is  made  party  defendant  to 
«uch  petition. 

It  appears  from  a  decree  entered  in  the 
cause  on  the  last-named  date,  March  28, 1917, 
that  process  was  directed  to  be  issued  on 
the  petition  of  appellees  against  the  appel- 
lant, and  that  the  q;>ecial  commissioner  thi^t 
day  reported  a  sale  of  the  land  on  the  terms 
of  .all  cash,  which  had  been  paid,  which  r^ 
port  was  confirmed  by  said  decree,  and  that 
the  first  and  second  class  li^s  aforesaid 
were  directed  to  be  paid  out  of  the  i^roceeds 
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of  sale,  and  the  residue  of  tlie  money  was 
directed  to  be  dextosited  in  bank  subject  to 
the  further  order  of  court  What  amount 
the  land  sold  for  does  not  appear  from  this 
decree,  or  otherwise  in  the  record.  The  spe- 
cial commissioner's  report  is  not  embraced  in 
the  record. 

The  appellant,  Motley,  on  Mardi  29,  1918, 
demurred  to  the  petition  of  appellees  on  the 
single  ground  that  the  matters  and  things 
therein  set  forth  were  res  adjudicata;  and 
at  the  same  time  the  appellant  filed  his  an- 
swer to  such  petition.  In  this  answer  the 
appellant  does  not  deny  the  allegation  of 
the  petition  of  appellees  that  process  never 
issued  against  nor  was  ever  served  upon  Mrs. 
Resmolds,  party  defendant  to  the  aforesaid 
petition  of  appellant.  The  answer  does  al- 
lege, however,  that  appellees  "were  parties 
to  said  suit,  and  had  knowledge  of  the  pend- 
ency thereot  and  filed  .their  claims  before" 
the  said  commissioner  in  chancery,  and  thus 
"had  their  day  in  court* 

The  only  testimony  which  appears  in  the 
record  consists  of  certain  depositions  of  wit- 
nesses on  the  subject  of  whether  the  memo- 
randum relied  on  by  appellant  as  a  lis  pen- 
dens was  left  with  the  clerk  for  record  be- 
fore or  after  the  alleged  fraudulent  deed  was 
released  of  record.  There  is  no  certificate 
that  this  and  the  portions  of  the  record  above 
referred  to  constituted  all  the  evidence  In 
the  case. 

On  August  28,  1918,  the  decree  appealed 
from  was  entered.  That  decree  provides 
that— 

"So  much  of  the  said  decree  of  the  March 
term,  1916,  *  *'  *  as  takes  for  confessed  th^ 
petition  of  J.  J.  MoUey  •  •  •  filed  in  the 
clerk's  office  *  *  *  on  tiie  24th  day  of  Feb- 
ruary, 1916,  be  and  the  same  is  hereby  set 
aside,  vacated,  and  annulled;  it  appearing  that 
no  process  to  answer  the  said  petition  •  •  • 
was  ever  served  on  the  defendants  Minnie  L. 
Beynolds  and  J.  H.  Reynolds.'' 

And  such  decree  further  provides  that  so 
much  of  the  decree  of  the  Blarch  term,  1916, 
"as  establishes  as  a  lien  on  the  40  acres  of 
land  owned  by  Minnie  L.'  Reynolds  the  debt 
of  J.  J.  Motley,  •  ♦  •  set  forth  in  his 
petition,  be  vacated,  set  aside,  and  annulled, 
and  the  said  decree  be  corrected  to  that  ex- 
tent, the  judge  of  this  court  being  of  opinion 
that  the  so-called  lis  pendens  of  said  J.  J. 
Motley  was  never  perfected,  acknowledged, 
or  recorded,  as  the  law  requires,  and  doth  de- 
cide the  same  to  be  defective,  invalid,  and 
of  no  effect  as  a  lien  upon  the  real  estate  of 
the  defendant  Minnie  L.  Reynolds." 

The  decree  appealed  from  further  provides 
that  the  decree  of  the  July  term,  1916,  is 
fbund  to  be  erroneous,  and  'is  corrected  and 
annulled  so  far  as  it  confirms  said  report  in 
respect  to  treating  the  said  debt  of  *  *  * 
J.  J.  Motley  as  a  judgment  or  lien,  •  •  • 
the  Judge  of  tliis  oourt  being  of  opiaiOD  and 
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doth  decide  that  there  has  been  no  valid  judg- 
ment lien  or  decree  in  favor  of  said  Motley 
as  against  said  Minnie  L.  Reynolds,  •  •  •  " 
the  «aid  commissioner  in  chancery  is  directed 
to  remodel  and  restate  his  report  in  accord* 
ance  with  such  decree;  and  the  petition  of 
appellant  is  dismissed. 

S.  A.  Anderson,  of  Richmond,  and  Jas.  L. 
Tredway,  of  Chatham,  for  plaintiff  in  error. 

Geo.  T.  Risen,  and  William  Smith,  both  of 
Chatham,  for  defendants  in  error. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
conrt: 

The  correctness  of  the  decree  of  August  28, 
1918,  under  review,  In  so  far  as  it  holds  the 
alleged  lien  of  the  appellant  to  be  invalid  as 
against  appellees,  constituting  other  lien 
creditors  of  the  debtor,  depends,  primarily, 
upon  whether  the  memorandum  relied  on  by 
appellant  is  valid  as  a  lis  pendens  imder  the 
provisions  of  section  2460  of  the  Cdde  of 
1887  as  amended  by  Acts  of  1893-^  p.  614. 
That  statute  was  in  force  when  the  proceed- 
ing under  review  occurred.  It  is  somewhat 
different  from  the  present  statute  law  on  the 
subject.  The  statute  first  above  referred  to 
appears  in  the  Code  of  1904,  |  2460,  and,  so 
far  as  material,  is  as  follows: 

"A  creditor  before  obtaining  a  Judgment  or 
decree  for  his  claim  may,  *  *  *  institnte 
any  suit  which  he  might  institute  after  obtain- 
ing such  Judgment  or  decree  to  avoid  a  gift, 
conveyance  *  *  *  or  charge  upon  the  estate 
of  his  debtor  declared  void  by  either  of  the  two 
preceding  sections,  and  he  may  in  such  suit 
have  all  the  relief  in  respect  to  said  estate 
which  he  would  be  entitled  to  after  obtaining 
a  judgment  or  decree  for  the  daim  which  he 
may  be  entitled  to  recover.  A  creditor  availing 
himself  of  this  section  shall  have  a  lien  from 
the  time  of  bringing  his  suit  on  all  the  estate, 
real  and  personal,  hereinbefore  mentioned,  and 
a  petitioning  creditor  shall  be  entitled  to  a  like 
lien  from  the  time  of  filing  his  petition  in 
the  court  or  in  the  clerk's  office  of  the  court 
in  which  the  suit  is  brought;  but  sudi  lien  shall 
not  be  valid  against  creditors  *  *  *  until 
and  except  from  the  time  a  memorandum  set- 
ting forth  the  title  of  the  cause,  the  general 
object  thereof,  the  court  wherein  it  is  pending, 
the  amount  of  the  claim  asserted  by  the  com- 
plainant, a  description  of  the  property,  and  the 
name  of  the  person  whose  estate  is  intended 
to  be  affected  thereby  shall  be  left  with  the 
clerk  of  the  court  of  the  county  or  corporation 
wherein  the  property  is,  who  shall  forthwith 
record  the  said  memorandum  in  the  Deed  Book 
and  index  the  same  in  the  name  of  the  person 
aforesaid.    •    •    ••» 

With  this  preface,  we  will  proceed  to  deal 
with  the  questions  presented  by  the  assign- 
ments of  error  in  their  order  as  stated  be- 
low. 

[11  1.  Was  the  validity  of  the  alleged  lien 

of  the  appellant,  Motley,  a  matter  which  was 

'  80  determined  by  the  decrees  of  March,  1916, 

«nd  July,  1916,  that  it  falls  within  the  doc- 


f  trine  of  res  adjudicata,  so  that  the  court 
could  not  afterwards  oonsider  the  question 
of  the  invalidity  of  the  lien  as  against  other 
lien  creditors,  to  wit,  the  appellees,  upon  the 
filing  of  the  petition  by  the  latter  on  March 
28,  1917,  setting  up  alleged  error  of  law  in 
the  holding  of  such  decrees  apparent  from 
the  record,  in  that  such  decrees  undertook,  to 
establish  the  validity  of  such  lien  as  against 
the  appellees  upon  a  so-called  lis  pendens, 
which,  as  it  is  alleged  in  substance  in  such 
petition,  is  invalid  on  its  face  in  certain  par- 
ticulars? 

This  question  must  be  answered  In  the  neg- 
ative. 

In  our  view  of  the  case  it  is  entirely  un- 
necessary for  us  to  deal  here  with  the  ar- 
gument presented  for  the  appellant  on  the 
subject  of  how  far  the  decrees  of  March  and 
July,  1916,  as  entered,  may  have  bound  the 
appellees  as  quasi,  although  not  formal,  par- 
ties to  the  cause  at  the  time  the  decree  of 
July,  1916,  was  entered.  Even  if  the  appel- 
lees had  been  properly  made  parties  and  had 
been  before  the  court  when  the  decrees  of 
March  and  July,  1916,  were  entered,  neith^ 
of  those  decrees  was  a  final  decree.  Hence 
the  court  had  jurisdiction  on  a  rehearing  to 
correct  the  errors  in  them,  as  was  done  by 
the  decree  appealed  from.  Touching  an  er- 
ror of  law  apparent  from  the  record,  the  pe- 
tition did  not  require  affidavit  in  support 
thereof  in  order  to  be  sufficient  as  a  petition 
for  rehearing.  On  the  other  hand.  If  it  were 
considered  that  the  appellees  were  not  par- 
ties before  the  court  in  any  sense  at  the 
time  the  decrees  of  March  and  July,  1916, 
were  entered,  still  they  had  a  right  to  file 
their  petition  for  a  rehearing  of  these  inter- 
locutory decrees.  Daily's  Ex*r  v.  Warren,  80 
Va.  512.  See,  also.  Gills  v.  GUIs,  126  Va. 
526,  101  S.  E.  900.  The  circumstance  that 
one  of  the  decrees  confirmed  a  commissioners' 
report,  to  which  there  was  no  exception  at 
the  time,  would  be,  in  such  case,  inunaterial, 
the  decree  being  interlocutory.    Id. 

As  we  view  the  case,  it  will  be  necessary 
for  us  to  further  consider  only  the  questions 
raised  by  the  assignments  of  errors  which  are 
stated  below. 

[2]  2.  Was  the  memorandum  relied  on  by 
appellant  such  a  memorandum  as  is  required 
by  section  2460  aforesaid  (Code  1904,  S  2460), 
so  as  to  render  the  lien  claimed  by  appellant 
under  that  statute  valid  as  against  the  liens 
of  the  appellees,  if  the  memorandum  were 
considered  to  have  been  properly  recorded? 

This  question  must  be  answered  in  the  neg- 
ative. 

Without  reference  to  any  other  provision 
of  it,  we  deem  it  sufficient  to  say  that  the 
memorandum  in  question  is  fatally  defective, 
in  that  it  failed  to  comply  with  the  statutorj 
requirement  with  respect  to  setting  forth, 
the  description  of  the  property  intended  to 
be  affected  by  the  petition  of  appellant 

Since,  where  the  other  requi^tes  of  the 
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statute  are  complied  with  as  against  other 
lien  creditors,  the  lien,  under  the  terms  of 
the  statute  in  question,  dates  from  the  time 
the  memorandum  is  left  with  the  clerk,  the 
sufficiency  of  the  description  of  the  property 
contained  in  the  memorandum  must  be  tested 
as  of  the  time  the  memorandum  was  left  with 
the  clerk  to  be  recorded.    Further: 

The  identity  of  the  deed  sought  to  be  set 
aside  by  the  petition,  and  what  deed  and 
what  40  acres  of  land  were  "mentioned"  in 
the  suit  in  which  the  petition  was  filed,  at 
the  time  the  memorandum  was  left  with  the 
clerk,  are  essential  elements  of  the  descrip- 
tion of  the  property  contained  in  the  memo- 
randum in  question,  as  the  memorandum  re^ 
lies  upon  its  references  to  these  matters  to 
describe  the  property.  The  description  of  the 
property  is  not  set  forth  in  the  memorandum 
itself,  except  by  such  references.  What  is 
expressly  said  in  the  memorandum  itself  of 
the  deed  misdescribes  the  deed  in  the  impor- 
tant particular  of  saying  that  the  grantor 
therein  was.  named  Minnie  L.  Edwards, 
whereas  the  correct  name  was  Minnie  K 
Reynolds..  It  is  doubtless  true,  however, 
that  the  legal  maxim  that  that  is  certain 
which  can  be  made  certain,  which  is  referred 
to  in  the  cases  of  Norris  v.  He,  152  HI.  190, 
38  N.  E.  762,  43  Am.  St.  Rep.  233,  as  appli- 
cable to*  the  description  of  property  in  a 
pleading,  and  Harper  v.  Wallerateln,  122  Va. 
274,  94  S.  B.  781,  L.  R.  A.  1918C,  517,  as  ap- 
plicable  to  such  description  in  a  deed,  is 
also  applicable  to  such  description  in  a  lis 
pendens.  But  when  we  follow  up  the  refer- 
ences aforesaid  In  the  memorandum  in  ques- 
tion we  find  nothing  to  aid  the  description. 
The  bUl  in  the  principal  suit  was  not  tiled 
until  March  6th,  long  after  the  memorandum 
was  left  with  the  clerk.  Therefore,  when  the 
memorandum  was  left  with  the  derk,  which 
Is  the  time  as  of  which  it  speaks  and  makes 
reference  to  the  principal  suit  for  identifica- 
tion of  "the  deed  mentioned  in  said  suit," 
and  of  the  "40  acres  therein  mentioned," 
nothing  was  "mentioned"  in  the  suit  on  ei- 
ther of  those  subjects  or  on  any  other  sub- 
ject The  bill  in  the  suit  was  not  filed  un* 
til  some  days  after  the  memorandum  was  left 
with  the  clerk. 

As  said  in  Llle's  Notes  on  Eq.  Pleading  (3), 
p.  231: 

**De9oripHon  of  res  in  Pleading.— The  res 
affected  must  be  so  described  in  the  pleadings 
as  to  be  capable  of  identification  by  the  pur- 
chaser, had  he  known  of  and  ej;amined  the 
record  of  the  suit.  Va,  Coal  &  Iron  Co.  v. 
Roberts,  103  Va.  661.*' 

As  held  in  Va.  Iron,  Coal  &  Coke  Co.  ▼• 
Roberts,  103  Va.  661,  49  S.  E.  984,  supra: 

"A  purchaser  having  actual  or  conatmctive 
notice  of  a  pending  suit  can  only  be  held 
chargeable  with  knowledge  of  the  facts  of  which 
the  record  in  the  suit,  as  it  existed  at  the  time 
of  his  purchase,  would  haye  informed  him.    He 


cannot  be   charged   with  knowledge   of  facts 
afterwards  brought  into  the  case." 

If  the  petition  of  the  appellant  mentioned 
in  the  memorandum  could  be  referred  to  in 
aid  of  the  description  of  the  property,  it 
would  furnish  no  such  aid.  The  petition  con- 
tains precisely  the  same  defects  as  the  mem- 
orandum. 

Hence  the  memorandum,  containing  in  It- 
self a  material  misdescription,  and  absolute- 
ly unaided  in  its  description  of  the  property 
by  the  references  therein,  does  not  comply 
with  the  statutory  requirements  aforesaid. 

The  decree  of  August  28,  1918,  appealed 
from  was  therefore  correct  in  holding  that 
the  said  memorandum  was  defective  in  its 
terms,  and  therefore  invalid. 

This  being  our  view  of  the  case,  it  is  un- 
necessary for  us  to  pass  upon  the  holding  in 
the  decree  appealed  from  that  the  memoran- 
dum was  invalid  because  not  acknowledged 
for  record,  and  hence  was  not  recorded  as 
required  by  law ;  and  we  express  no  opinion  ■ 
on  that  subject.  And,  for  the  same  reason, 
it  is  unnecessary  for  us  to  pass  upon  the 
question  of  whether  the  decrees  of  March 
and  July,  1916,  were  or  were  not  absolutely 
void  for  lack  of  jurisdiction  of  the  court  over 
the  necessary  parties. 

[3]  3.  It  is  stated  in  the  petition  of  appel- 
lant for  the  appeal  that,  when  all  the  liens, 
including  the  claims  of  appellees,  which  are 
reported  and  established  in  the  cause  against 
the  land,  other  than  the  claim  of  appellant, 
and  all  costs  of  suit,  are  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  land,  there  will  still 
be  left  of  such'  proceeds  some  money  applioa- 
ble  to  the  claim  of  appellant;  and  the  posi- 
tion is  taken  that,  as  against  this  fund,  the 
appellant  has  a  lien  under  the  provisions  of 
said  section  2400,  provided  he  succeeds  in  es- 
tablishing it  against  the  owner  of  the  land. 

We  think  this  point  is  well  taken,  if  the 
facts  are  correctly  stated. 

The  record  before  us  does  not  disclose 
what  the  proceeds  of  the  sale  of  the  land 
were  or  what  are  the  costs  of  suit  that  have 
been  and  will  have  to  be  paid  out  of  such 
proceeds.  If,  however,  there  should  prove  to 
be  such  a  surplus,  it  would,  of  course,  stand 
in  the  place  of  the  land,  and  to  that  extent 
the. controversy  would  be  between  the  owner 
of  the  land  ahd  appellant  only.  The  statute, 
just  referred  to,  i^ves  the  appellant  a  lien 
against  the  owner  of  the  land  from  the  time 
of  the  filing  of  appellant's  petition,  if  he 
thereafter,  at  any  time  while  the  suit  is  pend- 
ing, succeeds  in  establishing  his  lien  as 
against  the  owner.  Whether  in  the  present 
condition  of  the  cause  as  to  the  pleadings 
and  the  parties  before  the  court  appellant  is 
entitled  to  a  decreO  in  the  court  below  en* 
forcing  that  lien  against  such  a  surplus  as  is 
mentioned,  if  it  be  found  to  exist,  is  a  ques- 
tion not  before  us  for  decision,  as  the  owner 
of  the  land  is  not  a  party  before  us.  But 
the  appellees  had  and  have  ua  interest  Sn 
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tlds  question.  Asxd  certainly,  in  any  aspect 
of  the  case,  the  appellant  has  the  right  to 
have  process  issue  on  his  petition  against  the 
aforesaid  owner,  and  to  have  the  opportunity 
to  establish  his  lien  against  the  owner  to  the 
extent  of  the  surplus  aforesaid.  Therefore 
the  decree  appealed  from  was  erroneous  to 
the  extent  that  it  dismissed  the  petition  of 
appellant  For  this  reason  such  decree  will 
have  to  be  reversed,  but  the  other  holdings 
of  such  decree  above  approved  and  the  re- 
sult of  such  other  holdings  will  be  affirmed, 
with  costs  to  appellees,  as  the  parties  sub- 
stantially prevailing  u^n  the  appeal. 
Reversed  in  part  and  affirmed  in  part. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


(132  Va.  m) 

PURCELL  V.  WASHiNQTON  Ml  O.  D.  RY« 

I  no. 

(Supreme  Court  of  Appeals   of  Virginia. 
March  10,  1922.) 

1.  Railroads  ^=»328(l),  338— Driver  held  neq- 
llgent  In  failing  to  listen,  and  within  last 
olear  ohanee  rule. 

A  count  in  a  declaration  for  injuries  to  a 
one-horse  buggy  driver,  showing  that  he  did 
not  slow  down  and  listen  after  passing  a  point 
160  yards  from  the  crossing,  and  could  not 
effectively  look  after  passing  that  point,  and 
that  the  operator  of  the  train  faUed  to  give 
warning,  but  by  the  use  of  ordinary  care  coold 
have  discovered  the  driver's  peril  and  avoided 
the  collision,  held  to  show  contributory  neg« 
ligence  in  failing  to  listen,  and  to  make  a  case 
under  the  last  dear  chance  doctrine. 

2.  Railroads  «»330(4),  33S--Drfver  held  neg- 
ligent In  failing  to  look  out,  and  not  within 
last  dear  ebanoe  rule. 

A  count  in  a  declaration  for  injuries  to  a 
one-horse  buggy  driver,  alleging  that  he  loolced 
and  listened  at  every  point  of  vision,  the  only 
point  being  160  yards  from  the  crossing,  which 
was  80  dangerous  that  defendant  had  agreed 
with  the  town  to  Hmit  the  speed  to  4  miles 
an  hour,  but  not  alleging  that  the  driver  knew 
of  the  agreement  which  defendant  violated  by 
running  the  train  too  fast  to  stop  in  time,  KM 
to  show  contributory  negligence  in  failing  to 
look  out  for  train,  and  to  make  no  case  under 
the  last  dear  chance  doctrine. 

3.  Railroads  ^=»350  (23)— Contributory  negll- 
genoe  of  buggy  driver  In  falling  to  stop  to 
listen  hdd  for  Jury. 

A  count  showing  that  plaintiff,  driving  a 
one-horse  buggy,  drove  slowly  and  listened  in- 
tently, but  could  not  effectively  look  even  by 
going  ahead  after  passing  a  point  160  yards 
from  a  dangerous  crossing  over  which  a  train 
moved  by  dectridty  was  run  at  a  speed  too 
fast  to  stop,  and  in  violation  of  a  rule  limiting 
the  speed  to  4  miles  an  hour,  but  not  alleging 
that  he  knew  of  the  rule,  iiM  not  to  show  con- 


tributory negligence  as  a  matter  of  law,  though 
he  did  not  actually  stop  to  listen. 

Appeal  from  Oircuit  Court,  Loudoun 
County. 

Action  by  N.  Janney  Purcell  against  the 
Washlngtcm  &  Old  Dominion  Railway,  Incor- 
porated, and  from  a  Judgment  sustaining  a 
demurrer  to  the  plalntUf's  declaration,  and 
dismissing  the  case,  the  plaintlfC  appeals.. 
Reversed,  and  remanded  for  further  prooeed- 
ings. 

Chas.  F.  Harrison,  of  Leesburg,  for  plain- 
tiff in  error. 

Wilton  J.  Lambert  of  Washington,  D.  C, 
C.  Vernon  Ford  and  Wilson  M.  Farr,  both 
of  Fairfax,  and  R.  H.  Yeatman,  of  Washing- 
ton, D.  C,  for  defendant  in  error. 

KELLY,  P.  This  is  a  writ  of  error  to  a 
final  Judgment  sustaining  a  demurrer  to  the 
plaintiff's  declaration  and  dismissing  the 
case.  The  action  was  brought  by  N.  Janney 
Purcell  against  the  Washington  &  Old  Do- 
minion Railway,  Incorporated.  There  was 
an  original  and  a  first  amended  dedaration, 
to  each  of  which  a  demurrer  was  sustained, 
with  leave  to  amend.  We  are  concerned  here 
only  with  the  dedaration  as  amended  the 
8ec<md  time. 

The  material  facts  alleged  in  the  first  count 
were  in  substance  as  follows:  The  defend- 
ant owns  and  operates  a  railroad  through 
the  town  of  Purcellville,  wherein  it  maintains 
a  station.  About  60  feet  east  of  the  station 
its  tracks  intersect  the  public  road,  making 
what  is  commonly  known  as  a  "railway  cross- 
ing." The  plaintiff  was  travtiUag  on  the 
public  road  in  a  southerly  direction  towards 
this  crossing  in  a  one-horse  buggy.  His  po- 
sition on  the  buggy  seat  was  10  ttet  from  the 
horse^s  head.  As  he  approached  the  cross- 
ing his  view  was  obstructed  by  a  cut  and  cer- 
tain structures  owned  by  the  defendant,  and 
there  was  no  point  nearer  than  160  yards 
therefrom  at  which  he  could  see  a  train  com- 
ing from  the  west  until  he  reached  a  point 
6  feet  from  the  track.  At  the  former  point, 
160  yards  (called  160  feet  in  this  particular 
connection  in  the  declaration,  but  shown  by 
th^  context  and  conceded  to  mean  160  yards) 
from  the  crossing,  i^aintiff  "slowed  up,"  and 
looked  and  listened  attentively  for  any  ap- 
proajehing  train,.  Seeing  and  hearing  not 
train,  and  believing  that  it  was  safe  to  him- 
self and  his  horse  to  proceed,  he  moved  on 
towards  and  upon  the  crossing.  The  horse 
was  on  the  track  before  he  saw,  or  could  see, 
the  defendant's  train,  which  was  then  run- 
ning towards  him  from  the  west  The  horse 
was  visible  to  the  operator  of  the  train  tor 
a  material  length  of  time  before  the  train 
was  visible  to  the  plaintiff.  The  plaintiff 
could  not  add  to  his  safety  by  getting  out  of 
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the  buggy  and  walking  ahead  to  look  for  the 
train,  because  the  time  required  to  return 
and  get  back  in  the  buggy  would  be  sufficient 
to  permit  a  train  invisible  when  he  was  out 
at  the  crossing  to  arrive  there  before  he 
could,  after  having  made  such  observation, 
drive  across  the  track.  The  defendant  neg- 
ligenty  failed  to  sound  a  bell,  blow  a  whistle, 
or  give  any  warning  of  its  approach  or  keep, 
a  careful  lookout  for  the  crossing,  and  after 
it  discovered,  or  by  the  use  of  ordinary  care 
could  have  discovered,  the  plaintiff's  peril, 
and  avoided  the  accident  (the  horse  having 
passed  at  slow  speed  entirely  over  the  track 
before,  the  collision  occurred),  failed  to  stop 
or  control  Its  train,  and  thereby  collided  with 
and  destroyed  the  buggy,  and  seriously  in- 
jured the  plaintiff. 

[1]  This  count  shows  actionable  negligence 
on  the  part  of  the  defendant  In  falling  to 
give  warnings  for  the  crossing,  and  it  also 
shows  contributory  negligence  on  the  part  of 
the  plaintiff.  According  to  his  averments, 
he  did  not  slow  down  and  listen  for  the  train 
nearer  to  the  track  than  160  yards  there- 
from, and  at  that  point  made  up  his  mind 
that  it  was  safe  to  drive  straight  aheadt  and 
did  drive  straight  ahead  and  onto  the  cross- 
ing vdthout  further  iirecautlon.  The  facts 
alleged  with  reference  to  the  futility  of  get- 
ting out  of  the  buggy  and  going  ahead  to 
look  did  not  relieve  him  of  the  obligation  to 
listen  carefully  before  proceedings  and  this 
he  appears  not  to  have  done  after  passing 
the  point  150  yards  from  the  track.  He  could 
not,  it  is  true,  effectively  look  after  leaving 
that  point,  but  he  ought  to  have  continued  to 
listen.  It  may  be  that  he  would  not  have 
heard  the  train  if  he  had  listened,  but,  in 
the  absence  of  allegations  to  the  contrary, 
the  natural  presumption  is  that  he  would 
have  heard  it,  and  it  was  his  duty  to  over- 
come that  presumption.  He  did  overcome 
the  presumption  by  his  allegations  in  count 
3,  but  they  are  not  referred  to  or  in  any  way 
made  a  part  of  this  count  The  court  will 
not  presume  that  a  party's  pleadings  are 
less  favorable  to  him  than  the  facts  will  war- 
rant 

But  this  first  count  of  the  declaration  did 
make  a  good  case  for  recovery  on  the  doe- 
trine  of  the  last  clear  chance.  If  its  allega- 
tions are  true^  the  operator  of  the  train,  in 
the  exercise  of  ordinary  care,  could  have  dis- 
covered the  plaintiff's  peril  in  time  to  avoid 
the  accident,  and  his  failure  to  do  so  was 
a  supervening  negligence  which  rendered  the 
defendant  liable.  The  case  of  U.  S.  Spruce 
Lumber  Co.  v.  Shumate,  118  Va.  471,  87  S. 
B.  723,  is  relied  upon  in  this  connection  by 
the  defendant  to  support  the  contention  that 
the  doctrine  of  last  dear  chance  cannot  be 
applied  here,  but  the  case  cited  is  not  avail- 
able for  that  purpose^  Tbe  court  refused  to 
apply*  the  doctriine  injthe  Shumate  Case  be^ 


cause  the  declaration  contained  no  aTerments 
showing  that  the  defendant  could  by  due  care 
have  avoided  the  injury.  The  averments 
there  were  merely  to  the  effect  that  the  de- 
fendant did  not  use  ordinary  care  to  discover 
the  plaintiff's  danger,  and  the  court  held 
that  the  declaration  ought  to  have  gone  fur- 
ther, and  alleged  that,  by  the  ezerdse  of 
such  care,  the  danger  could  hi^ve  been  both 
discovered  and  prevented.  In  the  instant 
case  the  allegations  clearly  show  that  by  the 
use  <rf  ordinary  care  the  operator  of  the  train 
could  have  discovered  the  plaintiff's  danger 
and  avoided  the  accident.  It  was  therefore 
error  to  sustain  the  demurrer  to  the  first 
count 

[2]  The  second  count,  after  describing  the 
situation  at  the  crossing  by  reference  to  the 
first  count,  and  further  stating  that]  tiie 
plaintiff  "looked  and  listened  intently  for 
a  train  of  the  def^idant  at  any  and  every 
point  where  the  said  defendant's  trains 
would  have  been  visible  to  him  before  he 
entered  on  the  said  crossing,  and  hearing 
none  and  seeing  none*'  (the  only  such  point 
of  vision  being,  as  shown  above,  150  yards^ 
from  the  track),  made  the  following  addition-' 
al  averments : 

''That  said  crossing  is  a  vecy  dangerous 
crossing,  as  is  well  known  to  the  said  defend- 
ant, and  that  theretofore  the  town  of  Purcell- 
ville,  realizing  the  dangerous  character  of  said 
crossing,  had  undertaken  to  exercise  the  rights 
it  possessed  to  require  the  said  defendant  to 
either  place  gates  across  the  highway  at  said 
crossing  or  to  flag  their  said  trains  across  the 
same,  to  the  end  that  the  traveling  public  might 
be  safe  in  crossing  the  tracks  of  the  said  de- 
fendant at  this  point  To  this  end  negotiations 
were  had  between  the  town  of  Purcellville  on 
the  one  hand  and  the  said  railroad  on  the 
other,  and,  in  order  to  prevent  the  said  town 
of  PurceUviUe  from  ezerdsing  its  rights,  and 
requiring  the  said  gates  or  the  flagging  of  said 
trains  at  said  crossing,  the  said  defendant  rap- 
resented  that  it  would  thereafter  run  its  said 
trains  over  said  crossing  at  a  rate  of  4  miles 
per  hour.  Relying  on  this  rei>resentation  the 
said  town  of  Purcellville  did  not  require  the 
gates,  nor  the  flagging,  but  accepted  the  prom- 
ise and  reprasentation  of  the  said  defendant 
that  it  would  operate  its  said  train  over  said 
crossing  at  4  miles  per  hour,  which  under- 
standing was  given  on  January  10,  1918^  in 
writing,  and  which  understanding  and  promise 
was  in  force  and  operation  at  the  time  of  the 
accident  herein  complained  of." 

And  this  second  count  further  avers  that 
the  defendant  was  running  its  train  on  that 
occasion  at  a  rate  far  in  excess  of  4. miles 
an  hour,  and  could,  if  it  had  slowed  down 
to  the  latter  rate  for  the  crossiagr  have  eas* 
ily  stopped  in  time  to  avoid  the  accident 

There  was  no  allegation  that  the  plaintiff 
knew  of  or  relied  upon  the  alleged  agreement 
with  the  town  of  Purcellville,  and  the  agree- 
ment, therefore,  did  not  relieve  the  plaintiff 
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in  any  degree  of  his  duty  to  look  out  for  ( 
trains  at  the  crossing,  liowever  much  such 
agreement  may  have  affected  the  primary 
liability  of  the  defendant  The'count,  there- 
fore, like  the  first,  shows  contributory  negli- 
gence on  the  part  of  the  plaintiff,  and  fur- 
ther shows  that  the  train  was  running  too 
fast  to  BtOQ,  and,  hence^  however  much  this 
rapid  rate  of  speed  may  have  affected  the  al- 
leged negligence  of  the  defendant,  there  was 
no  last  dear  chance  to  save  the  plaintiff. 

[3]  The  third  count  describes  the  situation 
at  the  crossing  by  reference  to  the  first  count, 
and  in  addition  thereto  avers:  (1)  That  the 
motive  power  of  the  train  was  electricity; 
(2)  that  the  plaintiff,  as  he  approached  the 
crossing,  **drove  along  at  a  slow  rate  of 
speed,"  and  "listened  intently  for  a  train  of 
the  defendant  approaching  said  crossing"; 
and  (3)  that  the  defendant,  realizing  the  dan- 
gerous character  of  the  crossing,  had  adoptedi 
and  notified  the  town  of  PurceUville  of  a  rule 
to  reduce  the  speed  of  its  trains  in  the  town 
to  8  miles  an  hour,  and  over  the  crossing  to  4 
miles  an  hour,  and  that  the  observance  of 
this  rule  would  have  enabled  the  operator 
to  stop  in  time  to  avoid  the  accident,  where- 
as on  this  occasion  it  ran  its  train  over  the 
crossing  **far  in  excess  of  4  or  even  10  miles 
an  hour,"  knocking  and  dragging  the  plain- 
tiff a  distance  of  60  feet 

It  is  further  stated  in  this  third  count  that 
the  defendant  by  adopting  and  notifying 
the  town  of  the  rule  aforesaid,  'lulled  the 
town  and  the  public  in  that  vicinity  into  the 
belief  that  it  would  conform  to  said  rule^'; 
but  there  is  no  averment  that  the  plaintiff 
knew  of  or  relied  upon  the  rule. 

This  count  in  our  opinion,  does  not  show 
contributory  negligence  on  the  part  of  the 
plaintiff  as  a  matter  of  law.  The  allegation 
that  he  drove  slowly,  and  listened  intently 
for  a  train  as  he  approached  the  crossing, 
was  sufficient  to  take  the  case  to  the  Jury 
upon  the  question  of  his  contributory  negli- 
gence. By  adequate  refer^ice  to  the  first 
count,  this,  one  shows  that  it  would  have 
been  futile  to  attempt  to  look  for  the  train 
by  leaving  the  buggy,  and  the  plaintiff  was 
entitled  to  have  a  jury  say  whether  he  ex- 
ercised due  diligence  by  driving  slowly  and 
listening  intently,  even  though  he  did  not 
actually  stop  to  listen  as  he  approached  the 
cxossing. 

In  Southern  R.  Go.  v.  Aldridge,  101  Va. 
142  146.  43  S.  E.  333,  334,  Keith,  P.,  deUver- 
ing  the  opinion,  said: 

"This  court  has  never  decided  that  as  mat- 
ter of  law  it  was  the  duty  of  a  person  ap- 
proaching th»  crossing  of  a  railroad  to  stop, 
look,  and  listen  for  an  approaching  train.  It 
has  been  said  in  numerous  cases  that  the  rail- 
road track  itself  was  a  signal  of  danger,  and 
imposed  upon  one  approaching  it  the  duty  to 
look  and  listen,  but  it  has  in  no  case  been  held 
that  it  was  his  duty  to  stop  in  order  to  look 


and  listen,  or  that  it  was  his  duty  when  in  a 
vehicle  to  get  out  in  order  to  look  and  listen.'* 

In  Southern  R.  Co.  v.  Bryant  95  Va.  212, 
221,  28  S.  B.  183, 185.  Judge  Riely,  in  deliver- 
ing the  opinion  said: 

*lt  cannot  be  inferred  as  a  matter  of  law,  un- 
der the  circumstances  disclosed  by  the  rec- 
ord, that  because  Bryant  drove  upon  the  track 
without  stopping,  he  did  not  listen.  The  in- 
stinct of  self-preservation  forbids  the  imputa- 
tion of  recklessness  to  any  one.  Where  a 
traveler  is  killed  at  a  railroad  crossing,  and  the 
negligence  of  the  railroad  company  is  estab- 
lished, in  the  absence  of  evidence  to  the  con- 
trary, the  presumption  is,  though  perhaps 
slight  that  the  traveler  did  his  duty  in  ap- 
proaching the  crossing.** 

In  the  Instant  case  the  fact  Is  admitted  by 
the  demurrer  that  the  plaintiff  continued  to 
look  and  listen  Intently. 

In  the  case  of  Wilmouth  v.  Southern  R. 
C5o.,  125  Va.  511,  521,  99  S.  B.  665,  Judge 
Sims,  reviewing  numerous  cases  with  refer- 
ence to  the  "stop,  look  and  listen"  rule, 
shows  clearly  that  the  rule  could  not  be  made 
to  apply  to  the  situation  here. 

It  is  insisted  that  the  case  of  U.  S.  Spruce 
Lumber  Co.  v.  Shmnate,  supra,  is  in  conflict 
with  the  view  here  indicated,  but  there  is  in 
fact  no  real  conflict  between  that  case  and 
the  other  Virginia  cases  last  above  cited. 
The  gist  of  the  decision  in  the  Shumate  Case, 
in  so  far  as  that  decision  is  here  involved,  is 
that  when  a  traveler  on  a  highway  under- 
takes to  cross  a  railroad  track,  he  must  look 
and  listen  at  such  time  and  place  as  will 
make  looking  and  listening  effective,  and 
that  if  his  allegations  or  proof  show  that  ha 
looked  and  listened  where  looking  and  listen- 
ing would  do  no  good,  he  makes  a  case  of 
negligence  on  his  own  part  provided  his  fail- 
ure to  Inore  effectively  look  and  listen  la  "un- 
explained."   118  Va.  476,  8T  S.  ES.  723. 

In  this  case  the  averments  of  the  count 
now  under  consideration  contain  an  adequate 
and  reasonable  explanation  of  bis  conduct 
and  we  are  of  opinion  that  the  question  of 
his  negligence  in  failing  to  stop  should  be  de- 
termined by  a  jury. 

The  demurrer  to  the  third  count  of  the 
declaration  should  have  been  overruled,  and 
the  action  of  the  trial  court  In  that  resxiect 
was  erroneous;  but  It  is  to  be  observed  that 
the  count  does  not  as  plaintiff  contends, 
present  a  case  for  the  application  of  the  last 
clear  chance.  Under  its  allegations  the  train 
was  running  too  fast  to  have  allowed  any 
appreciable  interval  for  the  prevention  of  the 
accident  after  the  discovery  of  the  peril. 

The  fourth,  and  last,  count  of  the  declara- 
tion undertakes  to  state  a  case  of  liability  on 
account  of  the  defendant's  failure  to  mini- 
mize the  seriousness  of  the  plaintiff's  inju- 
ries and  the  extent  of  his  damage,  even 
though  the  colliBfon  itself  could  not  have 
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been  avoided.  With  reqpiect  to  this  count  in 
the  declaration*^  we  deem  it  sufficient  to  say 
that  its  allegations  are  too  vague  and  gener- 
al to  state. a  good  cause  of  action,  and  we 
find  no  error  in  the  judgment  of  the  lower 
court  with  respect  thereto. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  court  was  right  in  sustaining  the 
demurrer  to  the  declaration  as  to  counts  2 
and  4,  but  that  counts  1  and  8  are  good,  and 
that  as  to  them  the  demurrer  should  have 
been  overruled.  We  will  accordingly  ent^ 
an  order  in  this  court  to  that  effect,  and  re- 
mand the  cause  for  further  proceedings. 

Beveraed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court. 


(90  W.  Va.  535) 

MASHUWAS  V.  BENNETT.    (No.  4350.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14, 1922.) 

(BylMmM  5y  ih€  Oowrt.) 

1*  Taxation  ^=»749— Tax  deed  may  not  be  ob- 
tained after  two  yeare  from  sale  except  un- 
der special  olrcnmstances  as  provided  by  stat- 
ute. 
Notwithstanding  the  provision  in  section  19 
of  chapter  81,  Code,  as  amended  by  chapter 
67,  Acts  1917  (Code  Snpp.  1918,  c.  31,  |  19 
[sec  1077]),  anthoriaing  a  purchaser  of  land 
at  a  tax  sale,  to  file,  or  cause  to  be  filed,  with 
the  clerk  of  the  county  court  of  the  county  in 
which  the  property  is  situated,  the  survey  or 
report  required  by  other  provisions  of  said 
chapter  31,  and  request  the  execution  of  a 
deed,  at  any  time  after  expiration  of  a  year 
and  three  months  from  the  date  of  sale,  and 
before  the  expiration  of  two  years  from  said 
date,  a  deed  for  the  property  cannot  be  made 
or  obtaixied  after  two  years  from  the  date  of 
sale  thereof,  in  the  absence  of  special  cir- 
cumstances made  ground  of  exception  by  a 
provision  of  section  24  of  said  chapter  31,  as 
amended  by  said  chapter  67  (Code  Supp.  1918, 
c.  31,  I  24  [see.  1083]). 

2.  Taxation  »s»740  Sections  of  statnte  relat- 
ing to  tax  sales  and  preserlbing  time  for  Is- 
suance mnst  be  construed  together. 

Under  the  rules  of  construction,  said  provi- 
sion of  section  19  and  the  limitation  prescribed 
by  said  section  24  must  be  read  and  consid- 
ered together,  and  both  allowed  effect  as  far 

possible. 


3.  Taxatioa  ^s»740^lmplleatlon   of   right   to 
take  tax  deed  after  two  years  from  sale  must 
yield  to  prohibitory  terms  of  statute. 
.The  mere  Implication  of  right  to  take  a 
deed   after   two  years,  under  ordinary  condi- 
tions, arising  from  the  terms  of  the  provision 
in  said  section  19,  must  yield  to  the  express 
prohibitory    terms   of    the   limitation  in   said 
section  24. 


Ai^eal  Qrom  Circuit  Court,  Tucker  County. 

Suit  by  Peter  Mashuwas  against  A.  F. 
Bennett  to  set  aside  a  tax  deed.  Decree  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

D.  B.  Cuppett,  of  Thomas,  for  appellant 
J.  P.  Scott,  of  Parsons,  for  appellee. 

P0FB1BNBARGER,  P.  The  decree,  under 
review  on  this  appeal,  set  aside  a  tax  deed 
made  more  than  two  years  after  the  date  of 
the  sale  of  property,  for  the  taxes  as  to 
which  it  was  deUnquent,  without  any  proof 
or  claim  that  execution  thereof  had  been  de- 
layed by  any  proceedings  under  section  22 
of  chapter  31  of  the  Code  (sec.  1081),  to  com- 
pel execution  thereof,  or  that  such  execution 
had  been  enjoined  or  stayed  by  any  legal 
process  or  proceeding.  By  section  24  of  said 
chapter,  as  amended  by  chapter  67  Acts 
1917  (Code  Supp.  1918,  a  31,  {  24  [sec  1083]), 
execution  of  a  tax  deed  after  two  years 
from  the  date  of  the  sale  of  the  real  estate 
is  expressly  inhibited,  except  in  the  two 
oases  Just  mentioned.  The  property  was 
sold  December  4,  1917,  for  delinquency  as  to 
the  year  1916,  and  the  deed  made  December 
12,  1919.  T^ere  is  no  disclosure  of  failure 
or  refusal  of  the  clerk  of  the  county  court 
to  make  or  correct  a  deed,  causing  a  pro- 
ceeding to  compel  him  to  do  so,  nor  of  any 
Injunction  or  other  proceeding  by  which  ex- 
ecution thereof  was  precluded  or  delayed. 

[1]  The  argument  submitted  to  sustain  the 
deed  and  reverse  the  decree  is  founded  upoh 
the  provision  of  section  19  of  chapter  31  of 
the  CSode,  as  amended  by  said  chapter  67, 
Acts  1917  {Co^e  Supp.  1918,  c  31,  |  19  [sec. 
1077]),  allowing  the  purchaser  the  privilege 
of  filing  his  survey  or  plat  and  making  his 
request  for  a  deed,  at  any  time  between 
the  expiration  of  fifteen  months  from  the 
date  of  sale  and  two -years  from  the  date 
thereof.  The  contention  is  that,  as  he  can 
file  his  report  or  plat  and  request  the  deed 
at  any  time  after  fifteen  months  and  before 
the  expiration  of  two  years,  the  Legisla- 
ture must  have  intended  to  permit  him,  aft- 
ter  having  done  those  things  within  two 
years,  to  take  his  deed  at  any  time  after  two 
years.  Such  construction  would  put  it  in 
his  power  to  have  unlimited  time  to  take 
the  deed.  That  result  was  not  within  the 
legislative  purpose.  There  has  always  been 
a  time  limit  upon  acquirement  of  the  deed. 
Formerly  it  was  five  years.  In  the  amend- 
ment effected  in  1917  it  was  reduced  to  two. 
This  action  discloses  intent  to  adhere  to  it  as 
a  matter  of  policy. 

[2]  Both  provisions  must  be  read  together 
and  allowed  such  effect  as  they  can  have, 
and  be  made  to  conform,  as  nearly  as  possi- 
ble, with  manifest  le^slatlve  purpose  and 
policy.  So  read,  they  .'allow  -nine  months  in 
which  to  perform  all  the  acts  required  of  the 
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pordiaser  and  clerk  to  vest  tbe  title  In  the 
former,  and  both  are  glTen  reasonable  and 
Important  operation  and  effect 

[I]  The  daini'  of  right  under  section  19^ 
to  take  a  deed  after  two  years,  is  based  upon 
mere  implication.  That  section  does  not 
glTO  it  in  terms.  The  implication  is  not  a 
necessary  one,  because  section  24  negatives 
it,  saying  the  deed  shall  not  be  taken  after 
two  years.  A  mere  Implication  can  seldom, 
if  ever,  stand  against  express  terms. 

Upon  this  construction  of  the  two  provi- 
sions of  the  statute  involved,  the  decree  com- 
plained of  will  be  affirmed. 


(90  W.  Va.  368) 
STATE  V.  8ERQENT  et  al.     (No.  4124.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  lj922.     Rehearing  Denied 

AprO  4,  1922.) 

(SyUdbua  by  the  Court) 

1.  Taxation  ^s>853— Party  seeking  redemption 
of  lands  frsm  forfeltare  mast  set  op  and 
prove  title  superior  to  state  and  ail  otheri. 

One  seeking  to  redeem  land  from  forfeiture 
in  a  suit  prosecuted  by  the  commiasioner  of 
school  lands,  must  in  his  petition  filed  pursuant 
to  sections  16  and  17  of  chapter  105  of  the 
Code  1913  (sees.  4448,  4449),  state  in  full  his 
title  to  such  land,  accompanied  by  the  evi- 
dence thereof,  and  by  full  and  satisfactory  proof 
show  that  at  the  time  the  title  to  the  land  is  al- 
leged to  have  vested  in  the  State,  be  had  a  good 
and  valid  title  thereto,  legal  07  equitable,  su- 
perior to  that  of  any  other  claimant  thereto, 
and  failing  in  which  requirements  or  any  of 
them  he  should  be  denied  redemption. 

2.  Taxation  «s»e5S-Claimattt  ebonid  be  do- 
nled  right  of  redemption  of  sohool  lands 
from  forfeiture,  where  be  bad  tranaferred 
his  title  to  adverse  claimant 

Where  one  seeking  to  redeem  such  for- 
feited land  shows  by  his  petition  that  he  has 
made  or  Joined  with  others  in  a  deed  or  con- 
tract settling  or  compromising  a  suit  against 
him  and  others  involving  his  right  and  title  to 
sucb  land,  and  whereby  he  has  granted  to  the 
adverse  claimant  nil  his  right,  title  and  inter- 
est therein,  he  thereby  shows  want  of  right  and 
title  superior  to  such  adverse  claimant  Justi- 
fying a  decree  of  redemption  in  his  favor,  and 
redemption  should  be  denied  him. 

Appeal  from  Circuit  Court,  Koans  Ck>unty. 

Suit  by  the  State  of  West  Virginia  against 
Caroline  Sergent  and  others,  begun  by  the 
Commissioner  ot  School  Lands,  and  from  a 
decree  therein  the  defendant  Caroline  Ser- 
gent appeals.   Affirmed. 

S.  P.  Bell,  John  W.  Lance,  and  Harper  & 
Baker,  all  of  Spencer,  for  appellant 

Thos.  P.  Ryan,  of  Spencer,  and  It  O.  Althe- 
er  and  Raymond  Dodson,  both  of  Charleston, 
tor  appellees. 


MHiLERy  J.  nils  salt  was  manifestly  be- 
gan and  proeecoted  by  the  oomaiiasioner  of 
school  lands  at  the  Instanos  of  the  defendant 
Caroline  Sergent,  to  enable  her  to  ap|»ly  for  re* 
demption  of  the  tract  described  in  the  bill  as 
the  first  tract,  and  containing  <me  hundred 
acres,  more  or  less,  In  Geary  District  of 
Roane  County,  and  which  the  UU  alleges  and 
she  admits  was  forfeited  in  her  name.  The 
answer  of  the  United  Fnel  Qas  (Company, 
however,  if  not  that  of  the  defendants  W. 
F.  Cook  and  H.  O.  Simmons,  not  found  in  the 
record,  denies  the  forfeltare  thereof  by  the 
owners  thereof.  The  decree  complained  of 
shows  the  filing  of  the  Joint  and  several  an- 
swers of  Cook  and  Simmons,  but  these  are 
not  found  In  the  record,  and  some  advantage 
is  sought  by  the  appellant  oa  this  ground,  she 
Insisting  that  the  plaintiff's  bill  onght  to  be 
taken  for  confessed  as  to  them.  The  State 
is  not  complaining  of  the  decree,  and  she  can 
not  rely  on  the  supposed  pro  confesso  of  the 
Staters  bilL 

Prior  to  the  filing  of  the  bill  of  the  state,  the 
appellant  Caroline  Sergent  had  instituted  her 
suit  in  equity  in  the  same  court-  against  the 
said  W.  F.  Ctook,  Ephriam  Sergent,  her  hus- 
band, Henry  D.  Sergent,  United  Fuel  Gas 
Company  and  South  Penn  Oil  Company.  In 
her  bill  she  undertook  to  deralgn  her  supposed 
title  to  the  tract  she  sought  to  redeem,  and 
therein  and  thereby  sought  to  correct  a  cer- 
tain deed  made  by  her  and  her  husband 
Bphrlam  Sergent  to  said  W.  F.  Cook,  dated 
April  5, 1915,  in  so  far  as  said  deed  purports 
to  convey  any  part  of  the  tract  of  211  acres 
claimed  by  her  other  than  the  part  thereof 
conveyed  by  her  and  her  husband  to  James 
Hall  and  W.  F.  Cook,  by  deed  of  December 
8,  1906;  also  to  correct  another  deed  made 
hy  her  and  her  husband  to  Henry  D.  Sergent, 
dated  May  14,  1916,  purporting  to  convey  to 
the  said  Sergent  one-half  of  the  oH  and  gas 
in  and  under  a  tract  described  by  adjoinfncr 
lands  as  containing  52  acres,  more  or  less* 
and  as  being  the  same  land  conveyed  by 
said  W.  F.  Cook  to  her  and  her  husband  by 
deed  of  April  5,  1915,  In  so  far  as  said  deed 
attempts  or  purports  to  convey  any  of  the  oil 
and  gas  within  and  underlying  any  part  of 
plalntiiTs  said  211  acres,  and  praying  the 
court  to  remove  the  same  as  clouds  on  her 
title  to  the  said  211  acres,  In  so  far  as  said 
deeds  purport  to  convey  any  part  or  parts 
thereof  odier  than  so  conveyed  to  the  said 
James  Hall  and  W.  F.  Cook;  praying  also 
for  the  cancellation  of  the  oil  and  gas  lease 
executed  by  said  Hall  and  O>ok  to  the  South 
Penn  Oil  Company,  particularly  set  out  In 
the  bill,  and  that  It  might  be  construed  to 
embrace  or  Include  only  that  part  of  the 
plaintilTs  land  as  constituted  a  ]jh»  or  in- 
terlock upon  what  she  describes  in  the  bUl 
as  the  McClaskey  tract,  and  which  was  con- 
veyed by  her  and  her  said  husband  to  the 
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said  James  Hall  and  W.  F.  Cook;  and  her 
bill  also  prayed  for  a  perpetual  Injunction 
against  the  defendants,  their  representa- 
tives, agents  and  enployees  from  entering 
upon  plaintiff's  said  211  acres  and  from  put- 
ting down  any  veil  or  wells,  and  from  oper- 
ating them  or  any  of  them,  etc.,  except  the 
portion  thereof  so  conveyed  by  her  and 'her 
husband  to  the  said  Hall  and  Cook  as  afore- 
said :  and  there  is  alfik>  a  prayer  for  general 
relief. 

The  bill  in  this  case  was  answered  by  de- 
fendants, wherein  all  the  allegations  mate- 
rial to  the  alleged  rights  of  the  plaintiff  to 
the  relief  prayed  for  were  denied,  who  also 
and  by  way  of  estoppel  pleaded  and  relied  on 
the  deeds  of  plaintiff  which  she  sought  to 
have  corrected,  set  aside,  canceled  and  annul- 
led, and  other  deeds  and  contracts  executed  by 
her,  and  certain  conduct  on  her  part  wholly 
inconsistent  with  her  present  claims  to  relief. 

In  api^ellant's  petition  and  answer  filed  in 
the  present  suit  of  the  commissioner  of 
school  lands  she  admits  the  forfeiture  of  the 
100  acres,  the  first  tract,  as  alleged  in  the 
bill,  and  then  undertakes  to  show  the  man- 
ner of  the  forfeiture,  alleging  this  land  to  be  a 
part  of  the  aforesaid  211  acres,  that  61%  acres 
thereof  remaining  after  prior  conveyance  by 
her,  which  included  about  14^  acres  con- 
tinued on  the  land  books  for  the  years  1906, 
1907  and  1906,  were  Improperly  dropped  from 
the  land  books.  She  also  in  this  connection 
alleges  that  about  the  year  1908  she  purchas- 
ed a  tract  of  83%  acres,  which  was  assessed 
to  her  for  the  year  1909  and  each  subsequent 
year,  and  that  the  balance,  14%  acres  with 
which  she  had  been  previously  charged,  seem- 
ed to  have  been  dropped  from  the  land  books. 
So  far  as  we  find,  she  does  not  allege  from 
whom  she  purchased  the  83%  acres  in  1908 
nor  exhibit  any  deed  therefor. 

In  the  petition  and  answer  of  appellant  she 
referred  to  the  pendency  of  her  suit  against 
Cook  and  others,  and  asked  that  the  original, 
amended  and  supplemental  bills  therein,  to- 
gether with  all  exhibits  therewith,  and  the 
answers  of  the  defendants  thereto,  and  all 
exhibits  therewith,  and  all  depositions  taken 
on  behalf  of  plaintiff  and  defendants,  togeth- 
er with  all  exhibits  filed  therewith,  and  all 
orders  and  decrees  of  the  court  made  and 
entered  therein,  and  papers  filed  therein, 
might  be  taken,  read  and  treated  as  a  part  of 
2ier  said  answer  and  petition. 

The  answer  of  the  defendant  United  Fuel 
Gas  Company  to  the  bill  of  the  State  also 
refers  to  the  preceding  suit  of  appellant  and 
likewise  prays  that  said  suit  may  be  consoli- 
dated or  heard  together  with  this  suit  It 
alleges  that  the  100  acres  sought  to  be  re- 
deemed was  and  is  a  part  of  a  tract  of  460 
acres  known  as  the  McClask^y  land,  and  that 
It  was  never  any  part  of  the  211  acres  once 
owned  by  appellant,  but  was  the  residue  of 
tbe  4S0  acres  of  McClaskey  land  left  after 
HI  8.B.-20 
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three  prior  conveyances  by  the  McOlaskeys 
out  of  the  same^  and  which  Virginia  Mc- 
Claskey conveyed  to  W.  F.  Cook  and  James 
Hall  by  deed  of  May  6,  1905,  and  thereafter 
leased  by  them  to  the  South  Penn  Oil  Com- 
pany, by  deed  of  lease  o^  July  18, 1906,  which 
lease  by  subsequent  assignment  came  to  re- 
spondent 

The  decree  appealed  from  shows  that  the 
cause  was  heard  xipon  the  pleadings  and 
proofs  in  both  suits,  with  the  stipulation  of 
counsel  that  the  suit  of  the  appellant  should 
be  governed  by  the  decision  of  the  suit  of 
the  State  against  her  and  others. 

[1]  To  entitle  appellant  to  redeem   said 
land  from  the  forfeiture  thereof,  pursuant  to 
sections  16  and  17  of  chapter  105  of  the  Code 
(sees.  4448,  4449)  it  was  necessary  for  her 
in  her  petition  to  set  out  fully  her  title  there- 
to, accompanied  by  the  evidence  thereof,  and 
by  full  and  satisfactory  proof  show  that  at 
the  time  the  title  became  vested  in  the  State 
she  had  good  and  valid  title  thereto,  legal  or 
equitable,   superior   to   any  other   claimant 
thereot    The  only  title  upon  which  she  ap- 
parently relied  was  the  deed  to  her  from  W. 
H.  Sergent  and  wife,  dated  May  12,  1902, 
calling  for  211  acres,  by  metes  and  bounds, 
apparently  covering  the  greater  part  of  the 
100  acres  sought  to  be  redeemed,  a  part  of  a 
700  acre  tract  which  was  conveyed  by  W.  H. 
Sergent  and  wife  to  Smith  and  Rader,  Jan- 
uary 12, 1856.    But  the  record  shows  that  the 
said  W.  H.  Sergent  had  not  owned  any  part 
of  this  larger  tract  since  that  date,  and  there- 
fore had  nothing  remaining  within  said  700 
acre  boundary  to  convey  to  any  one  on  Sep- 
tember 14,  1901,  and  moreover,  that  the  pe- 
titioner, prior  to  the  filing  of  her  petition, 
had  sold  and  conveyed  away  to  others  all  of 
the  land  outside  of  the  boundary  of  said  700 
acre  Smith  and  Rader  tract,  and  certainly 
had  no  title  to  any  land  within  that  bound- 
ary.   The  record  further  shows  that  the  par- 
ticular tract  of  100  acres  was  part  of  lot  No. 
34,  containing  450  acres,  allotted  to  Smith  or 
his  daughter  Virginia  McClaskey  in  the  par- 
tition of  said  700  acres,  and  out  of  which  she 
had  subsequently  conveyed  three  parcels  as 
follows:    262  acres  to  W.   H.  Justice,  133 
acres  to  Peter  Looney,  and  166  acres  adjoin- 
ing the  100  acres  here  involved  to  appellant's 
husband  Ephriam  Sergent;  that  the  residue 
thereof,  supposed  to  contain  about  80  acres, 
but  actually  containing  104  acres,  becoming 
delinquent,  was  sold  by  the  State  and  pur- 
chased by  the  heirs  of  Virginia  McClaskey, 
who  on  May  6,  1905,  conveyed  the  same  to  ^ 
W.  F.  Cook  and  James  Hall,  who  afterwards 
finding  the  Sergents  laying  some  claim  to 
the  land,  instituted  their  suit  in  ejectment 
against  them,  which  was  compromised  and 
settled  by  the  parties,  and  the  defendants,  in 
consideration  of  seventy-five  dollars  cash  in 
hand  paid,  by  deed  of  December  8,  1906, 
granted  and  conyeyed  imto  the  said  Cook  and 
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HaU  "aU  their  right,  tide  and  interest  in 
and  to"  the  tract  described  as  containing  95 
acres  and  the  same  iand  conveyed  to  said 
Hall  and  Cook  by  Holly  McGlas]key  and  oth- 
ers by  deed  of  May  6,  1905.  The  record  fur- 
ther shows  that  subsequently,  on  March  22, 
1913,  James  Hall  and  wife  conveyed  their 
half  interest  in  said  tract  to  W.  V.  Hall,  who 
with  his  wife,  on  September  14,  1914,  con- 
veyed said  half  interest  to  appellant's  hus- 
band Ephriam  Sergent,  reserving  certain 
timber  thereon,  and  that  thereafter,  by  two 
deeds  of  April  5,  1915,  the  said  W.  P.  Cook 
and  Ephriam  Sergent  partitioned  said  tract 
of  95  acres,  found  to  contain  104  acres  and 
27  square  rods,  equally  between  them,  but 
each  deed  provided  that  the  partitioners  were 
to  share  equally  in  the  oil  and  gas  rentals 
should  the  then  lessee  drill  on  the  tract  for 
oil  and  gas.  The  record  also  shows  that  aft- 
er these  partition  deeds  were  executed  Eph- 
riam Sergent  and  Caroline  Sergent,  in  con- 
sideration of  $600.00  cash  in  hand  paid,  con- 
veyed to  the  defendant  Henry  D.  Sergent 
their  one-half  interest  in  the  oil  and  gas 
underlying  the  said  52  acres,  and  described 
it  as  the  same  52  acres  conveyed  to  the  par- 
ties of  the  first  part  by  W.  F.  Cook,  by  deed 
of  April  5,  1915. 

[21  It  was  the  purpose  of  appellant's  bill 
to  sk  aside,  cancel  and  annul  the  said  com- 
promise deed  of  herself  and  husband  of  De- 
cember 6,  1906,  and  the  deed  of  said  W.  F. 
Cook  to  Ephriam  Sergent  of  April  15,  1915, 
and  the  assignment  of  the  said  Ephriam  Ser- 
gent to  Henry  D.  Sergent  of  his  interest  in 
the  oil  and  gas  under  the  52  acres  aforesaid, 
as  clouds  on  her  alleged  title  to  the  whole  of 
the  said  211  acres,  or  that  part  thereof  cov- 
ered by  the  boundary  of  80  acres,  her  theory 
being  that  these  deeds  on  her  part  amounted 
to  nothing  more  than  the  relinquishment  of 
her  dower  in  the  lands  covered  thereby,  and 
were  not  intended  to  convey  her  title  to  or 


any  interest  in  the  211  acree  or  any  part 
thereof. 

It  is  perfectly  plain  to  us  from  the  record 
recited  as  well  as  from  other  portions  there- 
of not  recited,  that  appellant  has  no  sem- 
blance of  right  or  title  to  any  part  of  the 
100  acre  tract  she  seeks  to, redeem  and  nev^ 
had  any  right  or  title  thereto,  acquired  ei- 
ther under  the  deed  from  W.  H.  Sergent,  of 
September  14,  1901,  or  by  any  other  deed, 
and  that  even  if  she  ever  had  any  right  out- 
side of  her  inchoate  right  of  dower  in  her 
husband's  interest  therein,  she  finally  and 
forever  concluded  and  estopped  herself  by 
the  deeds  of  settlement  and  compromise  of 
the  said  ejectment  suit,  by  her  joinder  in 
said  partition  deeds  and  in  the  deed  to  Henry 
D.  Sergent  for  the  oil  and  gas  rights  in  the 
52  acres. 

Much  stress  was  laid  upon  the  question  of 
the  true  eastern  and  western  boundary  line 
between  the  W.  H.  Sergent  and  the  so-<*alled 
McClaskey  or  Smith  and  Rader  tracts,  and 
wide  scope  was  taken  in  the  pleadings  and 
proofs,  and  in  the  briefs  and  argument  of 
counsel,  on  this  question.  But  as  we  view 
the  case  and  the  facts  developed,  this  ques- 
tion is  quite  unimportant.  The  parties  by 
contemporaneous  and  subsequent  construc- 
tion have  placed  this  division  line  substan- 
tially where  the  appellees  and  their  pred- 
ecessors in  tittle  claim  it  to  be,  so  as  to  con- 
clude and  estop  appellant  and  her  husband 
from  asserting  anything  to  the  contrary. 
Appellant  wholly  failed  to  show  right,  legal 
or  equitable,  to  correct,  reform,  modify  or 
remove  her  deeds  or  the  deeds  of  any  of  the 
other  parties  as  clouds  upon  her  title,  and 
without  this  concededly  she  could  have  no 
right  to  redeem  the  land  in  controversy  or 
any  part  thereof.  We  see  no  reason  for  cit- 
ing authority  for  any  of  the  familiar  legal 
principles  involved,  and  our  conclusion  is  to 
afiElrm  the  decree. 
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ers,  for  the  benefit  of  the  adiool  fund.  Such 
proceedings  were  had  in  that  suit  that  on  the 
13th  of  December,  1^9,  a  decree  was  enter- 
ed directing  the  sale  of  said  real  estate,  and 
on  the  2d  of  June,  1920,  the  same  was  sold 
by  the  conimissioner  of  school  lands,  and 
purchased  by  the  defendant  Kirby.  This  sale 
was  duly  reported  and  confirmed  by  the 
court,  and  on  the  2d  of  August,  1920,  under 
the  direction  of  the  court,  a  deed  was  made 
by  the  commissioner  of  school  lands  convey- 
ing the  lot  to  the  said  Kirby,  and  it  is  this 
deed  and  the  decree  confirming  the  sale,  as 
well  as  the  decree  of  sale,  which  is  set  aside 
by  the  decree  complained  of  in  this  suit 

It  appears  that  G.  £1  Stafford,  who  was  the 
owner  of  this  lot  when  it  was  assessed  with 
taxes  for  the  year  1014,  was  declared  a 
bankrupt  in  that  year ;  that  Jnst  prior  to  be- 
ing so  adjudged  bankrupt  he  conveyed  this 
lot  to  one  M.  K.  Harman,  who  in  turn  con- 
veyed it  to  the  wife  of  Stafford,  who  In  turn 
conveyed  it  to  one  F.  0.  Bernard.  The  trus- 
tee in  bankruptcy  filed  a  bill  alleging  that 
these  transfers  by  Stafford  to  Harman,  and 
from  Harman  to  Stafford's  wife,  and  from 
her  to  Bernard,  were  fraudulent,  and  were 
for  the  purpose  of  depriving  the  creditors  of 
said  Stafford  of  the  benefit  of  said  real  es- 
tate. Such  proceedings  were  had  in  this  suit 
that  said  deeds  were  set  aside,  and  the  said 
house  and  lot  sold  by  the  trustee  in  bank- 
ruptcy, at  which  sale  L.  J.  Holland,  trustee, 
became  the  purchaser.  The  said  lot  was 
conveyed  to  the  said  Holland  by  proper  deed 
on  the  2d  of  July,  1915,  and  on  the  4th  of 
August  of  that  year  said  Holland,  trustee, 
conveyed  the  same  to  the  plaintiff  in  this  suit. 
For  the  year  1915  said  lot  was  entered  upon 
the  land  books  and  assessed  with  taxes  in  the 
name  of  F.  G.  Bernard,  the  frauduleht  gran- 
tee of  said  Stafford.  For  the  years  1916, 1917, 
1918,  1919,  and  1920  it  was  regularly  entered 
upon  the  land  books  of  Mercer  county  and  as- 
sessed with  taxes  in  the  name  of  the  plaintiff 
to  .this  suit,  and  all  of  the  taxes  charged  or 
chargeable  against  the  same  for  those  years 
were  paid  by  him.  For  the  nonpayment  of 
the  taxes  assessed  and  charged  against  the 
same  for  the  year  1915  in  the  name  of  F.  0. 
Bernard  the  said  lot  was  returned  delin- 
quent, but  before  any  sale  thereof  was  made 
the  taxes  so  delinquent  thereon  were  paid  to 
the  proper  authority  by  the  plaintiff  here,  so 
that  since  his  purchase  of  the  lot  the  plain- 
tiff has  paid  all  taxes  properly  assessable 
against  the  same  for  six  years.  It  also  ap- 
pears that  he  has  been  in  the  actual  posses- 
sion of  the  house  during  all  of  that  time,  liv- 
ing therein  with  his  family.  Upon  discover- 
ii^  that  his  house  and  lot  had  been  sold  and 
conveyed  by  the  commissioner  of  school  lands 
to  the  defendant,  he  brought  this  suit  for  the 
pose  of  subjecting  to  is^le  this  lot,  among  oth«  j  purpose  of  setting  aside  the  deed,  as  well  as 


(90  W.  Va.  486) 

JENKINS  V.  KIRBY  et  al.    <No.  4307.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
.     March  7,  1922.) 

(Syllabus  by  the  Court,) 

t.  Taxation  ^=»679(5)— Where  the  state  sifes 
to  subject  land  bought  at  tax  sale  to  sale^ 
a  grantee  of  former  owner  Is  a  necessary 
party. 

Where  a  suit  is  brought  by  the  state  to 
subject  real  estate  to  sale  for  the  benefit  of 
the  school  fund,  and  the  state's  title  is  de- 
rived from  a  tax  sale  made  in  the  name  of  a 
former  owner,  but  after  he  bad  conveyed  the 
land  to  another  whose  title  is  of  record,  such 
grantee  is  a  necessary  party  to  such  suit. 

2.  Taxation  ^=»689(2)— Pnrshasor  from  owner 
may  maintain  bill  to  set  aslfle  state's  resale 
of  land  piirobased  by  It  at  tax  sale  where 
delinquent  list  was  void. 

Such  a  purchaser  jErom  the  person  in  whose 
name  the  land  was  returned  delinquent  for 
taxes,  if  not  made  a  party  to  such  school  land 
suit,  may  maiotain  a  bill  to  set  aside  a  sale 
made  therein,  where  he  contends  that  the 
state  had  no  title  to  such  real  (istate  at  the 
time  of  the  sale  thereof  by  the  school  land 
commissioner,  because  the  delinquent  list  un- 
der which  the  sale  was  made  by  the  sheriff 
was  void,  or  because  any  title  acquired  by  the 
state  was  transferred  to  him  under  the  pro- 
visions of  the  Constitution  because  of  his  pos- 
session of  and  payment  of  taxes  on  such  real 
estate. 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  H.  J.  Jenkins  against  W.  H.  EUrby 
and  others  to  set  aside  a  deed  made  by  com- 
missioner of  school  lands.  Decree  for  the 
plaintiff,  and  the  named  defendant -appeals. 
Affirmed. 

Thos.  H.  Scott,  of  Bluefleld,  and  Hartley 
Sanders,  of  Prlncetdn,  for  appellant 

McClaugherty  &  Blchardson,  of  Bluefleld, 
for  appellee. 

£IT2,  J.  Reversal  is  sought  upon  this  ap- 
peal of  a  decree  of  the  circuit  court  of  Mer- 
cer county  setting  aside  a  deed  made  by  the 
commissioner  of  school  lands  to  the  defend- 
ant conveying  a  house  and  lot  situate  in  the 
dty  of  Bluefleld  which  the  plaintiff  claims 
belongs  to  him. 

For  the  year  1914  the  real  estate  in  ques^ 
tlon  was  properly  assessed  upon  the  land 
books  of  Mercer  county  in  the  name  of  G.  B. 
Stafford,  the  then  owner  thereof.  The  taxes 
for  said  year  were  not  paid,  and  upon  a  re- 
turn of  the  same  delinquent  for  such  nonpay- 
ment, which  clelinquent  return  is  challenged, 
the  same  was  sold  and  pur^ased  by  the 
state.  A  suit  was  brought  by  the  state- re- 
tamable  to  August  rules,  1918,  for  the  pur- 
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the  decree  of  sale,  and  the  decree  confirming 
the  gale  thereof,  alleging,  in  addition  to  the 
tBLCtB  above  stated,  that  he  was  not  made  a 
party  defendant  to  the  suit  brought  by  the 
state  for  the  purpose  of  subjecting  the  said 
property  to  sale,  and  in  which  suit  the  decree 
of  sale  was  made ;  that  the  state  at  said  time 
did  not  have  any  title  to  said  property  which 
it  could  properly  sell,  for  the  reason  that  the 
delinquent  list  made  by  the  sheriff  for  the 
year  1914  was  not  sworn  to  by  him  before  or 
at  the  time  it  was  presented  to  and  allowed 
by  the  county  court  r  that,  while  the  order  of 
the  county  court  allowing  the  same  shows 
that  it  was  sworn  to,  an  examination  of  the 
delinquent  list  itself  shows  that,  while  it  was 
presented  and  allowed  on  the  31st  of  July, 
1915,  it  was  not  in  fact  sworn  to  until  the 
15th  of  August  following,  and  for  this  rea- 
son the  plaintiff  contends  that  the  state  did 
not  acquire  any  title  to  his  lot  under  the 
sale  made  by  the  sheriff.  He  further  con- 
tends that  the  state  did  not  have  any  title 
to  his  lot  at  the  time  it  sold  the  same  to  the 
defendant,  for  the  reason  that  he  had  been 
in  the  actual  possession  thereof  for  more 
than  five  years,  and  paid  all  the  taxes  charg- 
ed and  chargeable  thereon  during  that  time, 
and  that,  even  if  the  state  did  acquire  any 
title  thereto  by  its  purchase  at  the  tax  sale 
aforesaid,  such  title  became  transferred  to 
him  under  the  provisions  of  the  Ck)nstitution 
of  this  state ;  and,  because  he  was  not  made 
a  party  defendant  to  the  suit  brought  by  the 
state  for  the  purpose  of  selling  the  said  lot, 
he  asks  that  the  decree  of  sale,  as  well  as 
the  sale  itself,  the  decree  confirming  the 
same,  and  the  deed  made  to  the  defendant  in 
pursuance  thereof,  be  set  aside,  in  order  that 
he  may  make  defense  to  said  biU  after  being 
properly  made  a  party  thereto. 

II]  The  law  requires  that  all  known  claim- 
ants of  real  estate  sought  to  be  sold  for  the 
benefit  of  the  school  fund  in  a  suit  brought 
for  that  purpose  must  be  made  parties  de- 
fendant, and  the  only  contention  of  the  de- 
fendant here  is  that  the  plaintiff  was  not 
such  a  known  claimant  at  the  time  of  the  in- 
stitution of  the  state's  suit  He  was  at  that 
time  in  possession  of  the  property.  He  had 
been  paying  taxes  on  it  assessed  by  the 
agents  of  the  state  for  several  years.  He  had 
a  deed  on  record  conveying  the  lot  to  him, 
and  he  comes  clearly  within  the  definition  of 
a  known  claimant,  as  laid  down  by  this  court 
in  the  cases  of  Preston  v.  Bennett,  67  W. 
Va.  392,  68  S.  B.  45,  Neal  v.  Wilson,  79  W. 
Va.  482,  92  8.  B.  136,  and  Ellis  v.  Hager,  87 
W.  Va.  313,  104  S.  E.  607.  It  wiU  not  do  to 
say,  as  is  urged  by  the  defendant,  that  it 
would  be  imposing  upon  the  commissioner  of 
school  lands  and  his  attorney  an  undue  bur- 
den to  require  him  to  ascertain  such  claim- 
ants to  lands  sought  to  be  sold.  The  ofiScers 
of  the  state  charged  with  the  duty  of  assess- 
ing the  real  estate  for  taxes  had  no  difiiculty 


in  determining  that  the  plaintiff  was  Hie 
owner  thereof,  and  in  charging  him  with  the 
taxes  against  the  same,  and  it  is  not  pcaroeiv- 
ed  that  it  would  be  any  more  difficult  for  the 
commissioner  of  school  lands  to  have  deter- 
mined his  interest  therein  than  it  was  for 
such  taxing  ofllcers  to  do  so. 

[2]  Whether  the  plain tifiTs  contention  that 
the  state  acquired  no  title  under  the  sale 
made  by  the  sheriff,  because  of  the  def ectlye 
delinquent  list,  la  tenable,  or  his  other  con- 
tention, that  any  title  that  Jthe  state  may 
have  acquired  was  transferred  to  him  under 
the  Constitution,  because  of  his  possession 
and  payment  of  taxes  up<m  the  property,  can 
be  sustained,  are  questions  which  must  be 
decided  in  the  suit  brought  by  the  state  for 
the  purpose  of  subjecting  the  real  estate  to 
sale  for  the  benefit  of  the  school  fUnd,  but 
before  the  plaintiff  in  this  suit  can  present 
such  matters  to  the  court  in  that  suit  it  is 
necessary  for  him  to  first  get  rid  of  the  de- 
cree of  sale,  the  sale  itself,  the  decree  con- 
firming it,  and  the  deed  made  in  pursuance 
thereof.  He  was  entitled  to  be  heard  in  that 
suit  before  a  decree  was  entered  therein  ad- 
judicating that  his  house  and  lot  were  sub- 
ject to  sale,  and  he  is  still  entitled  to  be 
heard  therein  upon  that  question.  The  decree 
of  the  court  below  entered  tn  this  case  sim- 
ply sets  aside  the  decree  of  sale,  the  sale 
made  under  it,  and  the  decree  confibrming  it, 
and  the  deed  made  to  the  defendant  This 
leaves  the  suit  pending,  and  it  will  now  de- 
volve, upon  the  state,  if  it  desires  to  proceed 
further  against  the  plaintiff's  lot,  to  amend 
its  bill  and  make  the  plaintiff  a  party  de- 
fendant to  that  suit  in  order  that  he  may  as- 
sert the  rights  contended  for  by  him;  and, 
in  case  his  contentions  should  be  decided  ad- 
versely to  him,  he  would  then  have  a  right  to 
redeem  his  property  from  the  delinquency 
for  which  it  was  sold  upon  payment  of  the 
taxes  and  proper  costs  ,and  charges.  Thia 
case  is  not  like  that  where  a  party  admits 
the  title  in  the  state,  and  seeks  to  simply  set 
aside  a  sale  made  by  the  commissioner  ot 
school  lands  for  the  purpose  of  being  allowed 
to  redeem,  as  was  the  case  of  Neal  v.  Wilson, 
supra.  In  that  case  we  treated  the  bill  as  a 
petition  tn  the  school  land  suit  upon  the  the- 
ory that  the  petitioner,  not  having  any  title 
by  his  own  admissions,  could  not  maintain 
a  separate  suit  relative  to  the  real  estate. 
In  this  case,  however,  the' plaintiff  contends 
that  he  has  good  title  to  the  lot,  and  that  the 
state  had  no  right  to  proceed  against  the 
same  at  the  time  it  did,  and  of  course  the 
objection  to  the  maintenance  of  the  suit  be- 
cause of  lack  of  interest  which  made  neces- 
sary the  treatment  of  the  bill  as  a  petition 
in  the  school  land  suit  in  the  case  of  Neal  v. 
WUson  does  not  here  exist 

We  are  of  opinion  that  the  decree  of  the 
drcuit  court  is  plainly  right»  and  the  same  Is 
afi^med. 


W.Va.)  ORAND  LODGE  A.  F.  A  A.  M. 

(Ill 
(90  W.  Va.  424) 

MOST  WORSHIPFUL  GRAND  LODGE  A. 
r.  &  A.  M.  OF  WEST  VIRGINIA  v.  MOST 
WORSHIPFUL  PRINCE  HALL  GRAND 
LODGE  OF  WEST  VIRGINIA,  A.  F.  &  A. 
M.     (No.  4151.) 

(Supreme  Court  of  Appeals  of  West  Yiigiiiia. 

March  7, 1922.) 

(SyllahuB  hy  the  Court.) 

1.  Beneflclal  assAKlatioiia  ^=s>4— Members  with* 
drawlDQ  and  forming  a  new  organization  may 
use  any  derivative  of  the  old  name  not  so 
closely  resembling  It  as  to  deceive. 

Members  withdrawing  from  a*fratemal  so- 
ciety and  associating  themselves  together  in  a 
new  organization,  for  the  accomplishment  of 
the  same  purposes  for  which  the  old  society 
was  formed,  may  use  as  their  new  name  any 
deriyatiTe  of  the  old  name  they  may  wish  to 
employ,  so  long  as  it  does  not  so  closely  resem- 
ble the  name  of  the  parent  order  as  to  lie  cal- 
culated to  deceive  ordinary  persons  proceeding 
with  ordinary  care. 

2.  CorporatioBS  «s>49(2) ^Corporation  may  bo 
•njolned  from  using  a  nans  similar  to  an- 
other hut  not  deceptive^  if  offioers  misled 
people  to  deal  witli  it  as  the  other. 

A  corporation  which  adopts  a  name  similar 
to  another,  but  not  of  itself  calculated  to  de- 
ceive, may  nevertheless  be  enjoined  from  using 
it  if  it  be  shown  that  its  officers  and  agents,  by 
false  representations  and  deceptive  practices, 
are  causing  people  to  deal  with  it  in  the  be- 
lief that  they  are  dealing  with  such  other  con* 
cem« 

Appeal  from  Olrcalt  Ckrart,  Mercer  Cknmty. 

Snit  by  the  Mont  Worshipful  Grand  Lod^ 
of  Ancient  Free  &  Accepted  Masons  of  West 
Virginia  against  the  Most  Worshipful  Prince 
Hall  Grand  Lodge  of  West  Virginia,  A  F. 
&  A.  M.  TFtom  a  decree  dismissing  its  bill 
tbe  plaintiff  appeals.    Affirmed. 

J.  M.  Ellis,  of  Oak  Hill,  and  A.  G.  Froe, 
of  Welch,  for  appellant 

W.  F.  Denny,  of  Richmond,  Va.,  and  San- 
ders, Crockett,  Fox  &  Sanders,  of  Bluefleld, 
for  appelleeu    ^^ 

RITZ,  J.  Itie  plaintiff  seeks  to  enjoin 
the  defendant  from  using  as  a  part  of  its 
name  the  words  "Ancient  Free  &  Accepted 
Masons,"  or  the  letters  ••A.  F.  &  A.  M.,"  or 
the  word  ''Miasons,'*  or  from  using  these 
terms  in  any  way  in  conducting  its  affairs. 
From  a  decree  dismissing  its -bill  the  plain- 
tiff prosecutes  this  appeal. 

Prior  to  the  organization  of  the  defend- 
ant the  plaintiff,  "the  Most  Worshipful 
Grand  Lodge  of  Ancient  Free  &  Accepted 
Masons  of  West  Virginia,"  was  incorporated 
nnder  the  laws  of  this  state.  Its  constituent 
elements  were  mad^  up  not  of  individuals, 
bat  of  groups  of  individuais,  known  as  sub- 
ordinate lodges.  Prior  to  1918  there  were 
about  40  ot  these  subordinate  lodges.    Bo- 
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cause  of  the  conduct  oi;  some  of  its  offlcsrs 
at  a  meeting  held  at  Huntington  in  June^ 
1918,  as  well  as  for  some  other  reasons,  a 
schism  arose  which  reached  sudi  propor- 
tions that,  by  the  spring  of  1919,  more  than 
a  majority  of  the  subordinate  lodges  with- 
drew from  the  plaintiff  lodge  and  declined 
to  further  affiliate  therewith.  A  number 
of  the  leaders  of  this  schism  were  expelled 
from  membership  in  the  plaintiff  lodge.  In 
March,  1919,  the  withdrawing  membership 
sent  representatlTes  to  a  meeting  held  at 
Huntington,  for  the  purpose  of  organizing 
another  grand  lodge  of  Masons  to  be  com- 
posed of  such  subordinate  lodges  as  de- 
sired to  affiliate  with  it  Representatives 
ftom  more  than  20  lodges  attended  this 
meeting,  and  It  was  there  determined  to 
form  a  grand  lodge  of  Masons  by  the  name 
of  "Most  Worshipful  Prince  Hall  Grand 
Lodge  of  West  Virginia,  A.  F.  ft  A.  M." 
This  determination  was  effected  by  procur- 
ing a  charter  from  the  Secretary  of  State, 
and  organizing  in  the  manner  provided!  by 
law.  This  suit  was  then  brought  by  the 
plaintiff,  for  the  purpose  of  enjoining  the 
defendant  from  conducting  its  business  un- 
der the  name  adopted  by  it,  upon  the  theojry 
that  the  plaintiff  had  the  exclusive  right 
to  use  the  words  ''Ancient  Ftee  ft  Accepted 
Masons"  or  the  letters  ''A.  F.  ft  A.  M."  as 
a  part  of  its  corporate  name;  that  the  de- 
fendant's corporate  name  is  so  similar  to 
that  of  plaintiff  as  to  be  misleading  and 
confusing  and  an  encroachment  thereon; 
and  that  the  defendant  and  its  officers  are 
actually  practicing  fraud  upon  the  plaintiff 
by  inducing  persons,  intending  to  beccmie 
members  of  the  plaintiff,  to  Join  the  defend- 
ant under  the  belief  that  they  were  really 
Joining  the  plaintiff. 

[1]  That  a  court  of  eQCdty  will  interfere 
to  cmjoin  tlie  use  of  a  name  by  a  corpora- 
tion so  closely  simulating  that  of  another 
corporation,  as  to  result  in  fraud  upon  such 
other  is  very  well  established.  Benevolent 
ft  Protective  Order  of  Elks  ▼.  Improved 
Benevolent  ft  Protective  Order  of  Elks,  205 
N.  Y.  469,  98  N.  EL  756,  L.  R.  A.  1916B»  1074, 
Ann.  Cas.  1913B,  639;  Supreme  Lodjge 
Eiiights  of  Pythias  v.  Improved  Order 
Knights  of  Pythias,  113  Bfich.  138,  71  N.  W. 
470,  38  K  B.  A.  658 ;  Emory  v.  Grand  Unit- 
ed Order  of  Odd  Fellows,  140  Ga.  423,  78 
S.  E.  922.  There  are  many  other  cases  af- 
firming the  doctrine,  but  denying  the  relief 
upon  the  fttcts  in  some  cases  and  granting 
it  in  others.  In  the  New  York  case  above 
cited  the  relief  was  granted.  The  court 
found  that  plaintiff  had  given  to  the  word 
"Elks"  a  distinctive  meaning  when  applied 
to  a  secret  boievolent  order,  and  that  de- 
fendant might  not  use  it  The  court  took 
occasion  to  say,  however,  that  if  the  per- 
sons organizing  the  defendant  corporation 
had  been  formerly  members  of  the  plaintiff. 
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and  had  split  off  .from  it  because  of  a 
schism  in  the  order,  they  would  perhaps  be 
as  much  entitled  to  use  the  word*  "EAks**  as 
part  of  the  name  of  a  corporation  organized 
by  them  for  the  purpose  of  carrying  on  the 
work  of  the  order,  as  would  the  plaintiff.  The 
Michigan  case  above  cited  was  one  in  which 
the  only  change  in  name  was  to  change  the 
word  "Supreme'*  to  the  word  "Improved/*  the 
new  corporation  being  called  Improved  Order 
Knights  of  Pythias,  while  the  old  corporation 
was  known  as  the  Supreme  Lodge  Knights 
of  Pythias.  In  this  case,  however,  the  mem- 
bers of  the  new  order  had  been  mem- 
bers of  the  old,  having  withdrawn  therefrom 
because  of  dissatisfaction  therewith,  and  or- 
ganized the  new  corporation  for  the  purpose 
of  carrying  on  the  same  work  in  which  they 
had  been  engaged  in  the  old.  The  attempt 
was  made  to  enjoin  the  use  of  the  term, 
Knights  of  Pythias,  but  the  court  held  that 
the  new  order  might  use  any  derivative  of 
the  old  name  so  long  as  it  was  not  calculat- 
ed to  deceive  ordinary  persons  proceeding 
with  ordinary  care,  and  the  relief  was 
denied.  That  case  is  very  much  like  the 
one  we  have  here,  and  we  cannot  say 
that  the  name  of  the  defendant  corpora- 
tion is  so  similar  to  that  of  the  plaintiff  as 
to  deceive  an  ordinary  person  proceeding 
with  ordinary  care.  In  a  case  in  which 
there  was  no  former  connection  between  the 
members  forming  the  new  corporation  and 
the  old  corporation,  the  adoption  by  such 
new  corporation  of  a  name  closely  resem- 
bling the  name  of  the  old  is  naturally  attrib- 
uted to  some  sinister  purpose,  but,  where 
the  new  coi^poration  is  organized  by  persons 
withdrawing  from  the  old  and  for  the  pur- 
pose of  promoting  the  very  same  objects*  the 
adoption  of  a  derivative  from  the  old  name, 
which  is  largely  descriptive  of  the  purposes 
sought  to  l>e  attained  accompanied  by  distinc- 
tive words,  as  a  name  tor  the  new  organiza- 
tion is  not  accompanied  by  any  presumption  of 
bad  faith.  The  adopted  words  in  this  case 
indicate  the  work  in  which  they  are  engaged. 
In  English  nomenclature  they  indicate  to 
all,  the  uninitiated  as  well  as  the  initiated, 
that  the  persons  applying  to  themselves  these 
terms  are  engaged  in  promulgating  a  prin- 
ciple of  moral  philosophy,  having  thousands 
of  adherents  among  every  civilized  race  of 
the  world.  To  say  that  ohly  the  plaintiff's 
membership  may  caU  themselves  '^Masons" 
in  West  Virginia  would  be  to  give  to  it  a 
monopoly  in  this  great  philosophical  and 
moral  principle,  and  no  organization  can 
ever  secure  a  monopoly  in  practical  benev- 
olence and  morality^ 

[2]  The  principal  contention  of  the  plain- 
tiff, however,  is  that  the  defendant  and  its 
officers  and  agents  are  fraudulently  induc- 
ing prospective  members  of  the  plaintiff  to 
become  members  of  the  defendant's  lodge; 
that  many  persons  have  Joined  the  defend- 


ant organization  in  the  belief  that  they 
were  joining  the  plaintiff,  because  of  false 
representations  made  to  them  by  the  de- 
fendant's agents;  and  that  such  fraudulent 
practices  have  been  aided  by  the  similarity 
in  the  names  of  the  two  organizations.  That 
one  may  be  denied  the  right  to  use  a  partic- 
ular name  in  the  conduct  of  his  business,  be- 
cause of  his  fraudulent  conduct  and  fraudu- 
lent use  thereof  to  the  prejudice  of  another^ 
is  too  well  established  to  require  the  cita- 
tion of  authority.  When,  however,  we  look 
to  the  proof  in  this  case,  we  find  that  there 
has  not  been  the  slightest  effort  to  produce 
coufusion  on  the*  part  of  either  party.  As 
is  usually  the  case  in  such  instances,  there 
seems  to  exist  a  rather  exaggerated  feeling 
o(  bitterness  by  each  party  toward,  the  oth- 
er, because  of  the  daim  of  each  that  the 
other  has  departed  from  some  of  the  es- 
tablished traditions  of  Masonry.  This  feel- 
ing has  resulted  in  clearly  setting  forth 
the  contentions  of  each  side,  and  in  vividly 
portraying  that,  in  colored  Masonry,  there 
are  at  least  two  distinct  apd  separate  or- 
ganizations, each  claiming  that  the  other 
is  not  orthodox.  The  evidence  utterly  fails 
to  show  any  deception  or  fraud  practiced 
upon  the  plaintiff,'  and  the  only  injtiry  that 
it  has  suffered,  so  far  as  appears  Arom  the 
evidence,  has  resulted  from  the  withdrawal 
of  a  large  number  of  its  members  because 
of  dissatisfaction  with  its  practices,  and  the 
organization  of  the  defendant  by  these  with- 
drawing members. 

We  find  no  error  In  the  decree  complained 
of,  and  the  same  is  affirmed. 


(90  W.  Va.  609) 
BULICK  V.  MILKINT  et  aj.    (No.  4351.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14,  1922.) 

(Syllabus  by  th^  CouriJ 

1.  Evldenoe  «s>383 (7)— Recital  that  oertai* 
part  of  consideration  lias  been  paid  It  prima 
fade  evidence  thereof,  but  open  to  oxplana* 
tlon. 

While  a  recital  in  a  deed  that  a  certain 
sum  of  money,  bei^g  a  paxt  of  the  considera- 
tion, has  been  paid,  and  the  receipt  thereof  ac- 
knowledged, is  usually  open  to  explanation,  and 
is  not  conclusiye  of  the  facts  stated,  it  is  prima 
facie  evidence  thereof. 

2.  Evidence  <@c=>220(l),  263(1)— Check  redtlBn 
that  It  It  payment  In  full,  when  used  by  payee. 
Is  admission  of  such  statement,  but  may  b» 
overoome  by  contrary  evldenoe. 

A  check  given  for  a  sum  of  money  less  than 
the  apparent  obligation  of  the  drawer  of  the 
check  to  the  payee  therein,  which  recites  on 
its  face,  however,  that  it  is  in  full  for  the  bal- 
ance due  on  the  obligation,  describing  it,  is  an 
admissiofii  upon  the  part  of  the  payee  of  the 
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check  that  the  amoiutt  Darned  tlierehi  is  aUl  that 
remains  unpaid  at  that  time,  iif  he  accepts  the 
check  and  indorses  and  uses  the  same,  which 
admission  may  be  overcome,  however^  by  evi- 
dence showing  that  such  amount  was  not  in 
fact  the  true  balance  remaining  unpaid* 

Appeal  from  Glrcnlt  Court,  Tacker  Ck>anty. 

Suit  by  Martfia  Bulick,  as  administratrix 
of  the  estate  of  Joe  Bulick,  deceased,  against 
P.  L.  Milkint  and  others.  Decree  for  the 
plaintiff,  and  defendants  appeal.  Reversed, 
and  decree  rendered  for  the  defendants. 

D.  E.  Guppett,  of  Thomas,  for  appellants. 
W.  K.  Pritt)  of  Parsons,  for  appellee. 

BITZ,  J.  In  this  suit,  brought  for  the  pur- 
pose of  subjecting  to  sale  certain  real  es- 
tate  in  satisfaction  of  a  vendor's  lien,  the 
plaintiff  had  a  decree  adjudging  that  a  cer- 
tain deferred  purchase-money  note  for  the 
sum  of  $1,000,  witli  interest,  was  unpaid, 
and  constituted  a  lien  upon  the  real  estate, 
and  providing  for  a  sale  of  the  same  In  sat- 
isfaction thereof,  to  review  which,  decree  the 
defendant  prosecutes  this  appeaL 

It  appears  that  iklaintifTs  decedent,  Joe 
Bulick,  sold  to  the  defendant  P.  U  Milkint 
lots  Nos.  115  and  116  in  the  town  of  Thomas 
for  the  consideratioa  of  $3,000.  This  trans- 
action was  had  on  the  1st  of  March,  1919, 
but,  because  of  the  absence  of  Bulick's  at- 
torney, the  deed  was  not  prepared  untU  the 
11th  of  March,  1919,  and  acknowledged  on 
the  12th  day  of  that  month.  This  deed  recit- 
es a  consideration  of  $3,000,  of  which  $1,000 
was  cash  in  hand  paid,  the  receipt  thereof  be- 
ing acknowledged  in  the  deed,  and  the  re- 
mainder was  evidenced,  according  to  the  re- 
citals of  the  deed,  by  two  notes  dated  the  1st 
of  March,  1919,  due  respectively  at  six  and 
nine  months  from  that  date.  It  appears  that 
Joe  Bulick  left  his  home  In  Thomas  some  time 
in  the  fall  of  that  year  and  went  to  the  city 
of  New  York  with  the  purpose  and  Intent  of 
returning  to  his  former  home  In  Austria.  He 
had  with  him  the  note  due  December  1, 1919, 
and  turned  It  over  to  a  banker  In  New  York, 
by  the  name  of  Isador  Hirz,  to  be  collected, 
and  the  proceeds  remitted  to  his  wife  who 
was  left  behind  at  Thomas.  It  appears  that 
Bulick  did  not  notify  his  wife  that  he  was 
returning  to  his  former  home,  but  his  rea- 
sons for  clandestinely  leaving  are  not  appar- 
ent He  took  a  receipt  from  the  New  York 
banker  to  whom  he  delivered  the  note,  and, 
on  the  eve  of  his  expected  deimrture  for 
Europe,  wrote  his  wife  a  letter  advising  her 
of  his  intention,  and  enclosing  the  receipt 
given  him  for  the  note,  and  also  informing 
her  that  it  would  be  collected  by  this  banker 
and  the  proceeds  sent  to  her.  Before  the 
time  fixed  for  his  departure  he  died,  and  the 
plaintiff  here  ^as  appointed  and  duly  quali- 
fied as  administratrix  of  his  estate.  This 
note  was  presented  for  paypent  when  it  be- 
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came  due,. and  the  defendant  Milkint  refused 
payment  of  the  same,  contending  that  he  had 
paid  the  amount  thereof  to  Joe  Bulick  long 
before  Its  due  date,  to  wit,  in  the  month  of 
August,  1919.  The  administratrix  then 
brought  this  suit  for  the  purpose  of  enforc- 
ing the  vendor's  lien  reserved  in  the  deed  to 
secure  the  deferred  payments  of  purchase 
money.  Milkint  answered  the  bill  and  as- 
serted that  be  paid  $1,000  at  the  time  the 
transaction  was  closed,  as  recited  in  the 
deed;  that  in  the  month  of  May,  1919,  in 
advance  of  the  date  when  it  was  due,  he  paid 
off  the  first  deferred  note,  and  exhibited  a 
receipt  signed  by  Bulick  showing  this  fact, 
as  well  as  the  note  itself.  He  also  averred 
in  this  answer  that  he  paid  off  the  second  de- 
ferred note  due  December  1st  to  Bulick  long 
before  it  was  due;  and  produced  a  check  for 
the  sum  of  $350  paid  in  August,  1919,  in 
which  was  contained  a  recital  that  it  was 
in  full  of  balance  on  note  due  December  1, 
1919,  and  a  like  check  for  $28.33  given  on 
the  same  date,  which  recites  on  its  face  that 
it  was  for  interest  on  note,  and  a  calculation 
discloses  that  it  is  for  the  exact  amount  of 
interest  which  would  be  due  at  Its  date  upon 
the  sum  of  $1,000  from  March  1,  1919;  and, 
by  way  of  afilrmative  relief,  he  asked  that 
the  plamtifP  be  required  to  surrender  the 
note  to  him,  and  that  the  lien  upon  the  lots 
reserved  in  the  deed  be  formally  released  of 
record. 

Milkint,  because  of  the  death  of  Bulick, 
could  not,  of  course,  testify  as  to  the  person- 
al transactions  that  be  had  with  him,  and 
the  evidence  to  support  his  contenti(m  of 
payment  is  largely  writings  admitted  to  have 
been  executed  by  Bulick  in  his  lifetime.  Aft- 
er the  defendant's  answer  came  in,  the  plain- 
tiff amended  her  bill  in  an  endeavor  to  ex- 
plain the  payments  indicated  in  Milkint's  an- 
swer, and  to  apply  them  to  the  cash  payment 
recited  in  the  deed  instead  of  to  the  deferred 
notes,  and  it  is  Insisted  that,  because  Milk- 
int made  no  formal  answer  to  this  amend- 
ment, its  allegations  are  taken  as  true. 
There  is  nothing  in  this  contention.  The 
amendment  is  not  substantiaL  It  was  only 
an  attempt  to  explain  a  payment,  which  it 
is  admitted  by  all  parties  was  in  fact  made 
in  some  manner,  and  Milkint's  answer  to  the 
original  bill,  setting  up  definitely  all  the  facts 
la  regard  to  the  transaction,  is  a  complete 
answer  to  all  of  the  pleadings  filed  in  the 
case  by  the  plaintiff. 

[1]  The  plaintiff  contends  that  the  recital 
in  the  deed  that  $1,000  of  the  purchase  money 
was  paid  in  cash,  the  receipt  whereof  was 
acknowledged.  Is  not  conclusive,  but  is  sub- 
ject to  be  rebutted  by  parol  evidence,  and  the 
real  facts  shown.  Just  what  is  the  effect 
of  this  recital  in  the  deed?  It  seems  to  be 
very  well  established  that  such  a  recital  is 
no  more  th^n  an  admission  of  payment,  and 
that  the  grantor  in  the  deed,  or  his  personal 
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representatlTe,  may  show  that  to  fact  the 
payment  was  not  made,  or  was  In  a  different 
amount  from  that  expressed  in  the  deed,  but 
that  snch  recital  is  presumptive  evidence 
that  the  transaction  happened  just  as  stated, 
until  it  is  overcome  by  some  competent  proof. 
Flannagan  ▼.  Tie  &  Lumber  Co.,  77  W.  Va. 
158,  87  S.  B).  165;  Joaea  on  EMdence,  (  469; 
Wigmore  on  Evidence,  (  2433;  Shehy  v.  Cun- 
ningham, 81  Ohio  St  289,  90  N.  £.  805,  25  L. 
R.  A.  (N.  S.)  1194,  and  note  at  page  1197 ;  10 
B.  C.  L.,  title  "Evidence'*  |  237;  aick  v. 
Green,  77  Va.  827.  It  seems  quite  clear  that 
a  recital  in  a  deed  such  as  is  contained  in 
the  deed  involved  in  this  case  is  prima  fade 
evidence  of  the  facts  recited.  It  has  just 
exactly  the  same  effect  as  a  receipt  showing 
the  payment  of  money  would  have,  and  the 
effect  of  such  a  receipt  is  well  established 
in  this  jurisdiction.  Anderson  v.  Davis  & 
Ould,  55  W.  Va.  429,  47  S.  B.  157;  Onyx  & 
Marble  Co.  v.  MiUer,  74  W.  Va.  686,  82  S.  B. 
1078.  It  is  not  conclusive,  but  it  is  evidence 
that  the  payments  recited  to  have  been  made 
were  actually  made,  and  is  proof  thereof, 
in  the  absence  of  evidence  impeaching  its  in* 
tegrity. 

[2]  In  addition  to  the  recital  in  the  deed 
that  $1,000  was  paid  in  cash,  the  receipt  of 
which  was  aciniowledged,  there  is  also  intro- 
duced in  evidence  a  ^heck  for  $650,  given  by 
Milkint  to  BuUck  on  the  12th  of  March,  1919, 
the  date  on  which  the  deed  was  delivered,  and 
it  is  admitted  by  the  plaintiff  that  this  check 
was  part  of  the  cash  payment.  There  is  also 
introduced  in  evidence  by  the  defendant,  a 
receipt  dated  May  6,  1919,  for  the  sum  of 
$1,000,  which  recites  upon  its  face  that  .this 
sum  was  received  in  payment  of  the  first  de- 
ferred purchase-money  note  on  lots  115  and 
116,  and  the  note  itself  is  likewise  produced 
by  Milkint,  and,  as  before  stated,  there  is 
Introduced  in  evidence  a  check  given  by 
Milkint  to  Bulick  on  the  19th  of  August,  1919, 
in  which  there  is  a  recital  that  it  is  in  full 
of  the  note  due  December  1,  1919,  and  an- 
other check  given  on  the  same  date  for  the 
sum  of  $28.33,  which  recites  that  it  is  for 
interest  on  the  note.  It  is  shown  by  the 
bank  officers  that  Bulick  indorsed  both  of 
these  checks  and  deposited  them  to  the  credit 
of  his  account  on  the  day  after  their  date. 
The  plaintiff  contends  that  the  defendant 
has  not  proved  the  payment  of  the  $3,000; 
that  the  $650  check  of  March  12th,  the  re- 
ceipt given  in  May  for  $1,000,  and  the  check 
of  August,  1919,  for  $350,  making  $2,000  In 
the  aggregate,  is  all  the  competent  evidence 
offered  showing  the  payment  of  the  debt, 
and  the  court  below  accepted  this  view. 

It  cannot  be  doubted,  from  the  authorities 
cited  above,  that  the  recital  referred  to  in 
the  deed  Is  competent  evidence  to  show  the 
payment  of  the  sum  of  $1,000,  unless  the 
plaintiff  has  successfully  impeached  it,  and 
shown  that  that  sum  wafer  not  in  fiict  paid 


at  that  time,  tt  is  admitted  that  the  sum  of 
$650  was  then  paid,  but  it  is  claimed  that 
$350  of  this  cash  payment  was  to  be  paid 
at  a  later  date,  and  tliat  some  of  the  subse- 
quent payments,  or  some  part  of  them,  must 
be  applied  to  the  discharge  of  this  $350. 
The  evidence  offered  by  the  i;daintlff  to  im- 
peach this  recital  in  the  deed  is  incondusive 
and  unsatisfactory.  In  fact,  it  may  be  said 
that  it  does  not  amount  to  evidence  upon 
the  question  at  all.  The  Justice  of  the  peace, 
who  took  the  acknowledgment,  testifies  that 
at  that  time  no  money  was  paid  by  MiUdnt  to 
Bulick,  and  he  also  says  that  the  deed  was 
not  delivered  at  that  time.  Counsel  for  the 
plaintiff  attempted  to  get  him  to  say  that 
there  was  some  conversation  in  regard  to  a 
note  being  given,  representing  the  cash  pay- 
ment^ expressed  in  the  deed,  but  he  declined 
to  make  any  statement  of  that  kind,  so  that 
all  his  evidence  amounts  to  is  that  there  was 
nothing  paid  in  his  presence.  Another  wit- 
ness, a  brother  of  the  plaintiff,  testifies  that, 
a  short  time  after  this  sale,  Joe  Bulick  show- 
ed him  three  notes  signed  by  the  defendant, 
but  he  did  not  know  the  amount  of  them« 
what  they  were  for,  or  that  they  were  notes 
except  that  Joe  Bulick  stated  that  they  were, 
and,  upon  being  shown  one  of  the  receipts 
introduced  in  evidence,'  which  it  appears  bore 
no  resemblance  whatever  to  the  notes,  and 
which  was  signed  by  Bulick  instead  of  by 
Milkint,  he  stated  that  the  paper  shown  him 
by  Bulick  was  like  the  paper  exhibited  upon 
the  examination.  This  evidence  Is  entirely 
insufficient  to  overthrow  the  acknowledgment 
of  the  receipt  of  the  money  contained  in  the 
deed.  This  acknowledgment  is  unequivocal, 
and  the  evidence  to  overcome  it  should  at 
least  be  equally  satisfactory  and  unequivocal. 
Such  is  not  the  case.  We  are  therefore  con- 
strained to  hold  that  the  evidoice  proves  that 
$1,000  was  paid  upon  the  delivery  of  the 
deed. 

It  is  admitted  that  $1,000  was  paid  on  the 
6th  of  May,  and,  whether  admitted-  or  not, 
it  is  satisfactorily  inroven  by  a  receipt  intro- 
duced in  evidence  executed  by  Bulick,  and  by 
the  first  deferred  purchase-money  note  offer- 
ed in  evidence  by  Milkint 

This  leaves  for  consideration  the  last  note 
due  December  Ist  That  there  was  at  least 
$350  paid  on  this  note  there  can  be  no  ques- 
tion. There  is  no  attempt  made  to  show  that 
Bulick  did  not  get  the  check  for  $350  above 
referred  to,  or  that  It  was  not  then  in  ex- 
actly the  saine  condition  that  it  was  when 
offered  in  evidence,  that  is,  that  it  contained 
a  recital  that  it  paid  the  balance  of  the  note 
due  December  Ist;  nor  is  there  any  attempt 
to  show  that  such  was  not  the  fact  What 
is  the  effect  of  this  recital  in  the  check  re- 
ceived by  Bulick  and  indorsed  and  collected 
by  him?  In  the  case  of  Polino  v.  Keck,  80 
W.  Va.  426,  92  S.  B.  665,  a  check  containing 
a  recital  that  it  was  in  full  of  account  was 
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offered  in  evidence  and.  insisted  upon  as 
barring  a  right  to  recover,  and  we  held,  in 
that  case,  that  the  effect  of  such  a  recital 
in  the  check  was  the  same  as  if  a  receipt 
had  been  given  containing  the  language  used 
therein;  tbat  it  was  subject  to  explanation 
but  would  be  proof  of  paym^it  unless  over- 
come by  some  evidence.  This,  it  occurs  to 
us,  settles  the  question  here.  If  Bulick  had 
given  a  receipt  to  MUMnt  for  the  sum  of 
money  for  which  the  check  was  given,  and 
recited  in  that  receipt  that  it  was  in  full  of 
the  balance  of  the  note  due  December  1, 1919, 
this  would  have  been  equivalent  to  saying 
$650  of  this  note  has  been  paid,  and  this 
$350  represents  the  remainder  thereof,  which 
is  now  paid.  The  recital  in  the  check  ac- 
cepted and  indorsed  by  Bulick  must  be  taken 
to  mean  exactly  the  same  thing,  and  to  be 
an  admission  upon  his  part  It  is  not  in  any 
way  contradicted  or  explained,  and  fully 
proves  the  payment  of  the  note  sued  on  in 
this  case.  The  fact  that  the  check  given  for 
interest  on  the  same  day  is  for  an  amount 
which  exactly  equals  the  interest  on  $1,000, 
from  Mardi  1st  to  August  19,  1919,  is  also 
significant 

We  are  clearly  of  the  opinion  that  the  evi- 
dence shows  that  the  purchase  money  for 
these  lots  has  been  fully  paid,  and  the  court 
below  should  have  so  decreed.  We  will  ent» 
that  decree  here,  and  will  remand  the  cause 
to  the  circuit  court  with  directions  to  have 
the  note  delivered  up  to  the  defendant  for 
cancelation,  and  the  Uen  reserved  in  the  deed 
properly  released. 


estate,  and,  when  produced  and  filed  in  a  prop- 
er suit,  the  burden  of  proving  payment  rests 
upon  the  administrator,  by  a  preponderance  of 
the  evidence. 

3.  Executors  and  administrators  ^=:>8'5(5!4)^ 
Decedent's    creditor's    possession    of    bank 
stock  fs  prima  facie  evidence  of  creditor's 
absolute  or  conditional  ownership,  and  the 
bunlen  of  proof  Is  on  the  administrator  seek* 
ing  to  reoover  It. 
Possession  of  a  certificate  of  shares  of  bank 
stock,  held  by  a  creditor  of  a  decedent  at  the 
time  of  his  death,  is  prima  fade  evidence  of 
the  ownership  thereof  by  the  creditor,  either 
absolute  or  conditional,  and,  if  the  administra- 
tor of  the  decedent  seeks  to  recover  the  stock, 
the  burden  is  upon  him  to  successfully  rebut 
such  evidence  of  ownership  in  tiie.  creditor. 


(90  W.  Va.  647) 

WOODYARD  V.  8AYRE  el  al.     (No.  4305.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 
March   14,   1922.) 

(Syllabus  by  the  Vowrt.) 

fl.  Mortgapes   ^»3 1 9(f)— Bunlen   of   proving 
payment  on  mortgagor. 

TMiere  a  deed,  absolute  on  its  face,  con- 
veys real  estate  for  a  consideration  equal  to 
its  value,  and  the  personal  representative  of 
the  grantor  sues  to  have  it  declared  and  treat- 
ed as  a  mortgage,  and  it  is  admitted  by  the 
grantee  to  be  a  mortgage  to  secure  payment  of 
Indebtedness  owing  to  him,  it  is  error  to  cancel 
said  deed  until  it  is  established  that  the  indebt- 
edness is  paid.  The  burden  of  proving  pay- 
ment, by  a  preponderance  of  evidence,  is  on 
the  personal  representative. 

2.  Executors  and  administrators  ^=»22l(9)— 
Deoedenfs   protested   check   and   negotiable 
notes  In  payee's  hands  prima  facie  evidence 
'    of  debt  against  the  estate. 

A  protested  chedk  and  negotiable  notes,  ex- 
ecated  by  a  decedent  a  short  time  before  his 
death,  and  in  the  hands  of  the  payee,  are  pri- 
ma facie  evidence  of  indebtedness  against  the 


4.  Witnesses  4S=5>  1 78 (3)— Administrator  rely- 
ing on  cross-examinatloa  of  party  waives  oh- 
Jeotfon  to  his  evidence  which  otherwise  might 
be  Incompetent. 

And  in  such  case,  if  the  administrator  re- 
lies upon  cross-examination  of  the  possessor 
of  the  stock  to  disprove  such  absolute  or  con- 
ditional ownership,  he  thereby  makes  him  his 
witness,  and  waives  objection  to  his  evidence, 
which  otherwise  might  have  been  incompetent. 

6.  Discovery  <Ss5>27— Answers  to  Interrogato- 
ries In  bill  of  discovery  held  to  constitute 
prima  fade  evidence  for  answering  party. 
Answers  under  oath  to  interrogatories  pro- 
pounded in  a  bill  for  discovery,  which  are  re- 
sponsive, full,  complete,  and  unequivocal,  con- 
stitute prima  facie  evidence  in  favor  of  the  an- 
swering party,  of  the  facts  therein  contained. 

Appeal  from  Circuit  CJourt,  Wirt  Ck)unty. 

Action  by  William  Woodyard,  as  adminis- 
trator of  the  estate  of  Harry  Sayre,  de- 
ceased, against  Lisszie  Sayre  and  others,  and, 
from  a  decree  therein,  the  defendant  H.  P. 
Bode  appeals.  Reversed  and  annulled  in 
part,  and  decree  for  defendant  in  part 

See,  also,  110  S.  B.  689. 

V.  B.  Archer,  of  Parkersburg^  fer  appel- 
lant. 

T.  A.  Brown  and  C.  M.  Hanna,  both  of 
Parkersburg,  for  appellee. 

LIVELY,  J.  ,From  a  decree  of  the  circuit 
court  of  Wirt  county,  entered  November  29, 
1920,  an  appeal  and  supersedeas  is  prosecut- 
ed by  H.  P.  Bode. 

This  decree  divests  Bode  of  his  legal  title 
to,  and  equitable  interest  in,  a  house  and  lot 
in  the  city  of  Huntington  in  Cabell  county, 
and  vests  the  title  Ia  the  estate  of  Harry 
Sayre;  divests  him  of  title  to,  and  posses- 
sion of,  a  certificate  of  5  shares  of  stock  of 
the  Wirt  County  Bank,  delivered  to  him  by 
Sayre,  and  in  Bode's  possession  at  the  time 
of  the  institution  of  this  suit;  renders  a 
personal  Judgment  against  him  for  $168,  in 
favor  of  said  estate;  disallows  certain  notes 
as  indebtedness  against  it;    and  decrees  a 


^=»For  other  cases  see  same  topic  and  KBT-NX7MBBR  in  all  Key-Numbered  Digests  and  Indexes 
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protested  check  of  tbe  decedent  in  his  favor 
as  an  unsecured  debt 

Plaintiff,  as  administrator  of  Sayre*8  es- 
tate, filed  his  bill  for  the  purpose  of  marshal- 
ing assets,  converting  the  real  estate  into 
money,  ascertaining  and  paying  the  indebted- 
ness, and  distributing  the  remainder,  if  any 
there  should  be,  to  the  heirs.  The  bill 
charged  that  Bode  held  title  to  the  house  and 
lot  in  Huntington  in  trust,  the  exact  nature  of 
which  was  unknown  to  plaintiff,  and  asked  for 
full  discovery  from  Bode  of  the  terms,  condi- 
tions, and  provisions  of  the  trust,  and  pro- 
pounded interrogatories  for  that  purpose.  It 
also  averred  the  possession  of  the  certificate 
of  shares  of  bank  stock  by  Bode,  alleging 
that  the  latter  claimed  to  hold  the  same  as 
collateral  security  for  a  debt  owing  by  Sayre 
to  him,  and  that  he  was  demanding  pay- 
ment of  his  debts  against  the  estate,  and  re- 
fused to  surrender  possession  of  the  certifi- 
cate until  payment  was  made  to  him.  Bode 
answered  the  bill,  stating  specifically  and  ful- 
ly his  transactions  with  Sayre,  the  amount 
of  the  debts  he  claimed,  how  and  when  con- 
tracted, when  due,  when  and  for  what  pur- 
pose the  house  and  lot  was  deeded  to  him, 
and  how  and  for  what  purpose  he  held  the 
certificate  of  stock.  The  interrogatories  pro- 
pounded were  fully  and  unequivocally  an- 
swered, both  with  reference  to  the  Hunting- 
ton property  and  the  bank  stock. 

The  cause  was  referred  to  a  commissioner 
in  chancery,  before  whom  Bode  appeared,  un- 
accompanied by  counsel,  and  presented  his 
evidence  of  indebtedness  against  the  estate, 
consisting  of  a  protested  check  in  his  favor, 
signed  by  Sayre,  for  the  sum  of  $1,956,  dated 
November  18,  1918,  which  was  a  few  days  be- 
fore the  maker's  death;  a  note  of  $850, 
signed  by  Sayre,  dated  June  15,  1016,  pay- 
able at  4  months,  to  order  of  Bode,  at  the 
First  National  Bank  of  Marietta,  Ohio;  and 
a  like  note  for  1863.33,  dated  the  same  day 
and  payable  in  4  months  at  said  bank,  less 
$57.67  interest  paid  June  15,  1017.  He  ex- 
hibited the  certificate  of  bank  stock  with  a 
memorandum  attached,  made  by  him  at  the 
time  of  the  delivery  of  the  stock  to  him, 
showing  that  he  had  loaned  at  that  time  $500 
to  Sayre,  and  that  he  held  this  stock  for  re- 
payment of  the  loan.  He  was  then  examined 
at  great  length  by  counsel  for  the  adminis- 
trator, by  the  commissioner,  and  by  counsel 
representing  a  bonding  company,  which  was 
surety  on  the  decedent's  official  bond  as  sher- 
iff of  Wirt  county.  From  this  examination  it 
was  shown  that  Sayre  and  Bode  had  dealt 
with  each  other  extensively  in  the  purchase 
and  sale  of  live  stock,  horses,  mules,  and  the 
like  for  many  years,  and  up  until  Sayre's 
death.  In  the  year  1914  Sayre  was  indebted 
to  Bode  in  the  sum  of  $1,700,  and  desired  a 
loan  of  $300,  to  secure  which  he  made  the 
deed  to  the  Huntington  property  on  March 
11,  1914,  which  deed  was  duly  placed  on  rec- 


ord. A  short  time  before  fiayre's  death,  on 
November  18,  1918,  they  had  a  settlement, 
when  it  was  ascertained  that  Sayre  owed,  in 
addition  to  the  notes,  the  sum  of  $1,956,  for 
which  he  gave  this  check.  Said  check  was 
protested  for  nonpayment,  and  Sayre  was 
notified,  and  stated  he  would  at  once  de- 
posit a  suflteient  sum  in  the  bank  to  meet 
the  check,  but  unfortunately  died  a  very 
short  time  thereafter.  It  also  appeared, 
from  this  examination,  that,  since  1914,  Bode 
had  paid  the  taxes  on  the  Huntington  prop- 
erty and  had  collected,  through  Davis  as 
agent,  the  rents  which,  less  taxes,  repairs, 
and  commissions,  were  credited  on  the  in* 
debtedness,  and  accounted  for  in  the  settle- 
ment; that  since  Sayre*s  death  he  had  re- 
ceived $168  from  rents,  which  should  be 
credited  on  the  indebtedness;  that  the  prop- 
erty was  held  by  Bode  in  trust  to  secure  the 
payment  of  his  said  indebtedness,  a  fact 
which  he  had  freely  admitted  both  before  and 
after  Sayre*B  death,  and  so  told  the  admin « 
istrator  when  he  came  to  see  him  about  the 
property.  In  the  cross-examination  by  Mr. 
Brown,  of  counsel  for  the  administrator,  he 
also  detailed  fully  the  circumstances  under 
which  he  became  the  possessor  of  the  bank 
stock,  and  for  which  stock  he  had  loaned  to 
Sayre  $2p0  in  cash  and  delivered  to  him  cer- 
tain live  stock  in  the  year  1917.  There  was 
no  evidence  before  the  commissioner  to  show 
release  of  the  trust  property,  or  pajrment  of 
the  various  notes  or  the  check. 

We  find  nothing  in  the  record  whic3i  con- 
troverts the  evidence  of  Bode,  or  which  ia 
not  entirely  consistent  with  his  claims  of 
indebtedness,  except  the  evidence  of  G.  W. 
Roberts,  a  creditor  of  the  estate,  wherein  he 
undertakes  to  detail  a  conversation  with 
Bode  in  Robert's  storeroom  after  Sayre's 
death  and  in  which  he  says  that  Bode  said 
he  held  title  to  the  Huntington  property  and 
wound  up  the  remark  by  saying  that  he  did 
not  have  a  dollar  against  it;  and  the  state- 
ment of  the  administrator  that  Bode  liad 
told  him  that  he  (Bode)  would  make  a  deed 
for  the  property  to  any  one  he  designated, 
that  he  had  nothing  in  the  property,  and 
simply  held  it  in  trust  for  Sayre.  These  al- 
leged conversations  are  entirely  inconsistent 
with  the  evidence  of  Bode,  his  sworn  answer 
and  his  conduct,  all  buttressed  by  the  notes 
and  protested  check,  given  eight  days  before 
Sayre's  death.  The  mortgage  on  the  prop- 
erty (admitted  to  be  such),  the  existence  of 
the  notes  and  check,  the  possession  of  the 
stock  certificate  with  memorandum  attached 
thereto,  were  sufficient  proof  of  the  indebt- 
edness claimed,  and  the  burden  was  upon  the 
plaintiff  to  show  payment.  He  offered  noth- 
ing to  this  end.  Apparently  the  administra- 
tor had  no  evidence  to  otter,  showing  pay* 
ment,  and  it  seems  that  the  attorney  for  the 
bonding  company  assumed  to  conduct  the 
cross-examination  of  Bode,  for  the  pui^Miae 
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of  showing  payments  or  credits  to  which  the 
estate  was  entitled.  After  he  had  testified, 
counsel  for  the  administrator,  not  finding 
anything  of  benefit  in  tlie  testimony,  objected 
to  his  evidence  as  incompetent.  It  is  now  in- 
sisted that  Bode's  evidence  did  not  establish 
his  claims.  If  the  lengthy  and  searching 
cross-examination  of  Bode  be  stricken. out  in 
its  entirety,  we  do  not  think  the  plaintiff  has 
carried  the  burden  of  proof  to  overcome  the 
prima  facie  case  made  by  ai9>ellant  It  will 
be  remembered  that  Bode's  deed  was  uncon- 
ditional and,  on  its  f&ce,  conveyed  to  him  ab- 
solute title;  his  possession  of  the  shares  of 
stock  created  presumptive  ownership;  and 
hence  it  may  be  that  his  cross-examination 
evidence,  even  if  it  had  been  given  in  chief, 
being  adverse  to  his  absolute  interest  in  the 
properties,  would  be  admissible  under  the 
statute.  However,  this  is  a  suggestion  only, 
and,  not  necessarily  iprising  here,  is  not  de- 
cided. 

[1-3]  Hie  commissioner  reported  that  Bode 
claimed  the  stock  as  security  for  a  debt, 
which  debt  was  not  proven  by  competent  evi- 
dence, although  it  showed  that  Bode  was  in 
possession  of  the  stock  at  the  time  of  Sayre*s 
death.  As  to  the  Huntington  property,  he  re- 
ported that  there  was  no  competent  proof 
of  Bode*s  debt  and  therefore  that  the  prop- 
erty belonged  to  the  estajte  of  Sayre,  held  in 
trust  by  Bode,  but  free  from  the  trust 
claimed  by  him.  The  commissioner  "after 
some  hesitation"  reported  the  protested 
check  of  $1,006  as  an  imsecnred  debt  in  favor 
of  Bode.  He  reported  against  allowing  ei- 
ther of  the  notes  as  debts.  The  rents  col- 
lected by  Bode  after  Sayre's  deaths  amount- 
ing to  $168  were  reported  as  an  obligation 
due  the  estate.  Bode  took  exertions  to  all 
of  these  findings  of  the  commissioner,  but  the 
court  overruled  them  and  pronounced  the  de- 
cree^ the  substance  of  which  is  hereinbefore 
recited.  The  production  and  filing  of  the 
trust  deed,  notes,  protested  check,  and  certifi- 
cate of  stock  do  not  fall  within  the  prohi- 
bition of  section  23,  c.  130,  of  the  Code  (sec. 
4879),  as  relating  to  personal  transactions  or 
communications  between  Bode  and  Sayre. 
These  are  silent  witnesses  and  speak  for 
themselves.  The  notes  and  check  are  evi- 
dences of  debt  The  burden  of  proving  pay- 
mttit  was  on  the  administrator.  Dodrill  v. 
Gregory,  60  W.  Va.  118,  63  S.  B.  922.  We 
are  unable  to  find  the  slightest  evidence  to 
discharge  this  burden.  The  commissioner  re- 
ported against  allowing  these  notes  as  debts 
against  the  estate^  because  he  was  unable  to 
ascertain  whether  they  had  been  paid  by  the 
protested  check,  or  whether  the  check  was 
given  in  settlement  of  them.  Bode  testified 
that  they  were  not,  but  he  considered  his  evi- 
dence incompetent  for  that  purpose  and  re- 
jected it  But  where  is  the  evidence  to  tiiie 
contrary?  Both  notes  and  check  were  In 
Bode's  possession  and  Imported  valuable  con- 


sideration. The  shares  of  stock,  evidenced 
by  the  certificate,  are  personal  estate,  and 
were  transferable  by  delivery.  lipscomb  v. 
Condon,  56  W.  Va.  416,  49  S.  E.  392,  67  U 
B.  A.  670,  107  Am.  St  Bep.  938.  Bode's  pos- 
session evidenced  some  title  or  right  therein. 
He  was  asked  to  discover  his  right  of  owner 
ship  or  possession  by  the  bill,  to  which  he 
responded  fully  in  his  answer.  He  was 
cross-examined  by  counsel  for  the  adminis- 
trator in  order  to  ascertain  the  character  of 
the  consideration  paid  for  the  stock,  by 
which  it  was  elicited  that  $500  had  been 
loaned  to  Sayre  with  right  of  redemption, 
and  a  memorandum  to  that  effect  made  at 
the  time  of  the  loan  in  1917,  and  attached  to 
the  certificate.  By  such  cross-examination, 
upon  a  matter  not  testified  to  by  Bode  in 
chief,  the  administrator  made  him  his  wit- 
ness in  that  particular  and  is  bound  by  the 
answers.  McGuire,  Administrator,  v.  Rail- 
road, 70  W.  Va.  538,  543,  74  S.  B.  859;  Mil- 
ler V.  Miller's  Administrator,  92  Va.  510,  23 
S.  B.  891.  Upon  the  character  of  Bode's 
trust  on  the  Huntington  property,  he  was  ex- 
amined minutely  by  counsel  representing  the 
bonding  company,  and  freely  and  fully  ex- 
plained when,  where,  for  what  purposes,  and 
under  what  circumstances  the  deed  was 
made  to  him,  fully  sustaining  the  facts  set 
out  in  the  answer.  Davis,  the  agent  in 
charge  of  the  Huntington  property,  said  that, 
after  the  deed  was  made,  he  was  directed  by 
either  Sayre  or  Bode^  or  possibly  both,  to  col- 
lect rents  and  remit  to  Bode.  The  testimony 
of  Underwood,  who  had  agreed  to  buy  the 
house  and  lot  from  Sayre,  by  exchange  of  hi? 
farm  in  Wirt  county,  clearly  evinces  the  own- 
ership and  interest  of  Bode  therein.  Bode  in- 
spected the  farm  of  Underwood  for  the  pur- 
pose of  ascertaining^  its  value,  and  took  an 
active  part  in  the  proposed  trade.  This  was 
a  short  time  before  Sayre's  death.  If  he  had 
no  interest  in  the  property  why  did  he  ex- 
pend time  and  money  in  its  proposed  sale? 

The  deed,  notes,  check,  and  possession  of  the 
stock  establish  a  prima  fade  case  of  indebt- 
edness against  the  estate,  and  that  the  prop- 
erties were  held,  at  least,  as  security  for  the 
payment;  and  this  prima  facie  case  has  not 
been  successfully  overthrown  by  the  evi- 
dence; on  the  contrary,  it  has  been  strength- 
ened. 

There  is  another  cogent  reason  why  the 
deed  to  the  Huntington  house  and  lot  should 
have  been  adjudged  to  be  held  in  trust  to  se- 
cure appellant's  debts,  and  why  the  certifi- 
cate of  bank  stock  should  have  been  decreed 
as  collateral  security  for  the  x^iyment  of  the 
loan  of  $500.    The  bUl  charges  that  the  deed 
to  the  house  and  lot  was  not  an  absolute 
deed,  but  was  a  trust,  the  exact  nature  ol 
which  was  unknown  to  plaintiff,  and  it  asked 
for  a  fuU  discovery  from  Bode,  nnder  oatl^ 
of  the  terms,  conditions,  and  provisions   ol 
the  trust  under  which  he  h^ld.i  and  propouna- 
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ed  interrogatories  for  tbat  purpose,  to  be  an- 
swered by  him;  as  to  the  bank  stock,  it 
charged  that  Bode  had  possession  thereof  as 
collateral  security  for  money  advanced  to 
Sayre  in  his  lifetime,  as  claimed  by  Bode, 
and  also  propounded  interrogatories  seeking 
discovery  of  the  right  by  which  he  held  the 
stock,  and,  if  as  a  security  for  a  debt,  then 
to  state  when  and  what  amount  he  advanced, 
with  full  particulars  of  the  transactions. 
These  interrogatories,  as  before  stated,  were 
fully,  specifically,  and  unequivocally  an- 
swered. His  cross-examination  confirmed  and 
strengthened  his  answers.  Can  we  consider 
the  answers  as  evidence?  If  so,  how  has  it 
been  met  by  the  administrator? 

The  bill,  so  far  as  Bode  is  concerned,  is  a 
mixed  bill  of  discovery.  It  has  a  different 
status  from  the  ordinary  bill.  Plaintiff,  hav- 
ing no  evidence  of  the  right  of  his  intestate 
to  the  house  and  lot  and  to  the  stock,  has 
sought  to  make  appellant  his  witness  by  re- 
quiring him  to  answer  interrogatories,  under 
oath,  and  to  ascertain  from  liim  the  true 
ownership.  He  has  asked  for  a  full  state- 
ment of  the  dealings  between  Bode  and  his 
intestate,  and  specifically,  if  there  are  any 
money  claims  against  the  properties,  and  if 
so  when,  where,  how,  and  for  what  purjwse^ 
contracted.  Can  these  answers  be  treated  as 
nullities,  wltibiout  probative  value,  at  the  oi;>- 
tion  of  plaintiff?  How  can  it  be  said  that 
no  indebtedness  has  been  proven  in  consider- 
ation of  the  full  answers  to  these  interroga- 
tories backed  by  the  notes,  check,  and  posses- 
sion of  the  properties?  Answers  to  interrog- 
atories in  bills  for  discovery  are  very  gener- 
ally held  to  be  evidence,  but  not  conclusive, 
and  may  be  contradicted  .by  other  testimony. 
18  C.  J.  p.  1108,  f  95,  title  "Conclusiveness  of 
Answer,"  and  authorities  cited.  In  this  con- 
nection we  have  considered  the  case  of 
Knight  v.  Nease,  6S  W.  Va.  51,  44  S.  B.  414, 
wherein  it  is  held  that  answers  to  interroga- 
tories propounded  in  a  suit  to  set  aside  a 
fraudulent  conveyance  cannot  be  considered 
as  evidence  for  defendant.  That  suit  was 
for  the  purpose  of  setting  aside  a  deed  from 
Nease  to  Lieving,  his  father-in-law,  of  a  tract 
of  land  made  in  fraud  of  plaintiff,  who  held 
a  note  against  Kease  at  the  date  of  the  deed. 
The  interrogatories  were  made  to  search  the 
consciences  of  defendants  as  to  payment  of 
valuable  consideration  and  the  bona  fides  of 
the  transaction.  Necessarily,  the  bill  charged 
fraud.  The  burden  of  rebutting  the  fraud 
was  upon  defendants,  the  vendee  and  his  son- 
in-law.  Lieving,  the  father-in-law,  answered 
the  bill  and  interrogatories,  claiming  to  be  an 
innocent  purchaser  of  the  land  for  value.  It 
was  incumbent  upon  him  to  sustain  these  an- 
swers by  evidence  suflScient  to  overcome  the 
charges  of  fraud,  which  evidence  he  failed  to 
produce,  ^e  interrogatories  were  not  neces- 
sary, for  It  was  incumbent  upon  def^idants, 
in  order  to  folly  answer  the  bill,  to  incorpo- 


rate therein  the  substance  of  the  data  asked 
for  by  the  Interrogatories.  Tliat  case  is  dif- 
ferent from  the  case  under  consideration. 
Here  there  is  no  charge  of  fraud  or  of  bad 
faith,  simply  a  discovery  in  aid  of  a  proper 
administration  of  the  estate. 

[4, 5]  The  administrator  has  asked  the  ap' 
pellant  to  speak  about  personal  transactions 
with  his  decedent,  about  which  the  statute 
sealed  his-  lips.  But  this  broad  statement  is 
made  In  Knight  v.  Nease,  supra,  that  In  no 
case  is  an  answer  now  entitled  to  any  w^ht 
as  evidence,  by  virtue  of  sections  36,  38  and 
59  of  chapter  125,  Code  (sees.  4790,  4792, 
481S),  citing  Rogers  v.  Yerlander,  80  W.  Va. 
619,  5  S.  E.  847;  and  Judge  Brannon's  dis- 
senting opinion  in  Johnson  v.  Riley,  41  W. 
Va.  147,  23  S.  B.  698.  It  will  be  observed 
that  the  two  cases  last  cited,  like  Knight  v. 
Nease,  were  suits  to  set  aside  conveyances  as 
fraudulent,  and  the  observatiOBS  therein  are 
not  properly  applicable  to  answers  to  inter- 
rogatories in  bills  of  discovery. 

The  rule  therein  announced,  that  answers 
to  bills  are  not  evidence  for  defendant,  is 
based  upon  our  statute,  chapter  125  of  the 
Code.  Does  this  statute,  properly  construed, 
divest  answers  to  interrogatories  in  bills  of 
discovery  of  probative  value?  Section  36  of 
chapter  125  of  the  Code  makes  true  and  not 
requiring  proof  every  material  allegation  of 
the  bill,  and  every  material  allegation  in  the 
answer  constituting  dalm  for  affirmative  re- 
lief, which  is  not  denied;  section  38  requires 
verification  of  the  bill.  If  the  answer  is  de- 
sired under  oath;  but  if  the  bill  be  not  veri- 
fied, then  the  answer  need  not  be  verified^ 
but,  if  the  answer  be  verified,  it  has  no  more 
weight  than  If  not  verified;  and  section  6& 
provides  that,  when  a  material  allegation  of 
the  bill  is  deiied  by  the  answer,  it  puts  the 
plaintiff  to  proof  of  the  averment  These 
sections  apply  where  there  is  an  issue,  an  af- 
firmance of  some  right  and  a  denial  of  it. 
By  secttoti  48  (sec.  4802)  of  the  same  diap- 
ter,  where  interrogatories  are  propounded, 
defendant  may  be  attached,  or  brought  into 
court  by  an  order  for  the  purpose  of  answer- 
ing the  interrogatories,  although  the  bill  may- 
have  been  taken  for  confessed  as  to  him. 
Does  not  this  contemplate  that  the  informa- 
tion, as  disclosed  by  the  answers,  shall  be 
of  some  value  as  evidence?  If  not,  why- 
should  a  vain  tiling  be  required?  If  evidence 
for  plaintiff,  why  not  for  defendant?  Plain- 
tiff cannot  sift  the  answers  titius  obtained 
and  use  that  portion  favorable  to  him  and 
discard  that  which  is  unfavorable.  All  must 
be  considered  or  none.  Tliis  section  (48) 
seems  not  to  have  been  considered  in  the  case 
of  Knight  V.  Neasoy  supra.  A  defendant  may 
be  forced,  by  oompulsory  process,  to  testify 
by  answers  to  specific  questions.  Plaintiff  Lb 
not  conclusively  bound  by  the  answers.  Be 
may  overcome  them  by  satisfactory  evidence. 
If  they  have  no  weight,  it  Is  difficult  to  per* 
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c^ve  any  good  reason  fdr  bringing  them  in^ 
to  the  case.  Certahily  the  drastic  step  au- 
thorized by  the  statute  meant  that  the  replies 
should  be  given  some  Importance  in  arriy- 
ing  at  a  just  adjudication  of  the  matters  In- 
volved. Moreover,  in  the  cases  cited  above, 
there  was  an  issue  between  the  parties;  the 
defendants  were  charged  with  fraud  in  mak- 
ing the  conveyances  attacked.  There  is  no 
such  issue  here,  no  controversy;  plaintifiT  is 
seeking  the  aid  of  Bode  in  the  proper  settle- 
ment of  the  estate. 

Now,  since  all  parties  are  allowed  to  be 
witnesses,  discovery  Is  less  needed  than  for- 
merly, and  less  frequently  asked  by  technical 
bills  of  discovery,  which  in  practice  have 
been  largely  superseded  by  other  methods  of 
ascertaining  the  facts  from  the  parties.  But 
there  are  instances  where  a  party  has  some 
important  knowledge  of  a  material  fact  and 
remains  silent,  thus  requiring  discovery. 
Section  48  provides  for  such  cases.  In  the 
case  at  bar,  the  rule  of  evidence  prescribed 
by  section  23,  c  130,  Code,  prevented  Bode 
from  voluntarily  testifying  about  his  trans- 
actions with  Sayre,  out  of  which  his  title 
and  possession  of  the  property  arose.  He 
was  relieved  from  that  rule  of  evidence  b; 
the  admfailstrator  of  Sayre,  when  he  was 
called  upon  to  testify  in  relation  thereto  un- 
der oath.  The  case  of  Knight  v.  Nease,  so 
fan  as  It,  by  its  general  and  broad  terms, 
holds  that  answers  to  Interrogatories  lH  cases 
of  this  character  are  not  to  be  considered  as 
evidence,  is  disapproved.  It  will  be  observed 
that  all  of  the  above  sections  of  chapter  125 
of  the  Code  were  in  the  same  chapter  of  the 
Code  of  1^,  bearing  the  same  section  num- 
beni.  The  only  addition  (made  in  1882)  is 
to  the  latter  part  of  section  88,  as  follows: 

"A  geseral  replication  to  an  answer  claim- 
ing affirmative  relief,  ahall  not  apply  to  so 
mnch  of  said  answer  as  states  facts  constitut- 
ing a  daim  to  such  relief." 

This  addition  has  no  bearing  ni^cm  the 
question  now  under  consideration.  In  the 
case  of  Jones  t.  Cunningham,  7  W.  Va.  707, 
713,  Judge  Haymond  said: 

•'When  the  plaintiflP,  by  bill  of  discovery, 
seeks  a  discovery  from  the  defendant  as  to  any 
matter  of  fact,  the  answer  is  evidence  for  the 
defendant  so  far  aa  it  Is  responsive  to  such 
bill,  as  to  the  fact  as  to  which  discovery  is 
soaght;  yet  as  to  matter  In  respect  of  which 
the  bill  seeks  no  discovery^  If  the  answer  al- 
leges anything  affirmatively,  it  is  not  evidence 
for  the  defendant,  but  it  is  to  be  proved  by 
him.  Taylor  v.  Moore,  2  Rand.  676  and  576, 
opinion  of  Judge  Green;  2  Bob.  (Old)  Prac. 
830." 

The  provisions  of  chapter  126,  Code,  above 
referred  to  were  then  in  existence*    We  re- 


gard this  case  as  in  point,  spedile  discovery 
having  been  sought  therein,  and  of  equal,  if 
not  superior,  authority  to  Knight  v.  Nease. 
The  courts  of  .Virginia  have  consistently  held 
to  the  rule  that,  in  order  to  overcome  the  evl^ 
dential  efTect  of  an  answer  to  a  mixed  bill  of 
discovery,  it  Is  necessary  to  have  a  certain 
amount  of  opposing  proof.  Shenandoah  Land 
Co.  y.  CUirke,  106  Va.  100,  66  S.  E.  661.  The 
Virginia  rule  is  stated  in  Thompson  y.  Clark, 
61  Va.  428,  as  follows: 

"By  that  rule  the  answer  is  treated  as  evi- 
dence, including  its  affirmative  statements  of 
fact  which  are  pertinent  to  the  discovery 
sought  by  the  bill,  and  is  condnsive,  unless 
overcome  by  the  testimony  of  two  opposing 
witnesses,  or  of  one  witness  corroborated  by 
other  drcamstances,  or  by  corroborating  cir- 
cumstances or  documentary  evidence  alone." 

This  decision  followed  the  case  of  Fant  v. 
Miller,  17  Grat.  (Va.)  187.  which  is  the  prin- 
cipal case,  and  which  has  been  approved  In 
Morrison  v.  Grubb*  23  Grat  (Va.)  350;  Cor- 
bin  V,  Mills,  19  Grat.  (Va.)  438;  Shurtz  v. 
Johnson,  28  Grat  (Va.)  663;  Shnlts  t.  Hans- 
brough,  33  Grat  (Va.)  681;  Bell  v.  Moon,  70 
Va.  849;  and  Batchelder  v.  White,  80  Va. 
109.  See  monographic  note  to  Tate  v.  Vance, 
27  Grat  (Va.)  671,  Va.  Beports  Annotated,  p. 
599. 

We  think  the  sections  of  chapter  126  of  the 
CodCt  above  referred  to,  were  not  intended 
to,  and  do  not  take  ftom  answers  to  inter- 
rogatories propounded  in  bills  for  discovery 
all  value  as  evidence.  On  the  contrary  we 
think  such  answers,  in  so  f  af  as  they  are  re- 
sponsive to  the  interrogatories,  are  prima 
facie  evidence  of  the  matters  therein  con- 
tained. They  may  be  rebutted  and  over- 
thrown by  evidence  satisfactory  to  the  chan- 
cellor. The  answers  of  Bode  to  plaintiff's  in- 
terrogatoriee  are  respimslve,  full,  complete, 
and  unequivocal,  are  evidence  in  his  favor, 
and  have  not  been  overcome  by  plaintiff. 

The  court  erred  in  not  sustaining  the  ex- 
oeiitions  of  aiq;>ellant  to  the  commissioner's 
report    The  decree  will  be  reversed  and  an- 
nulled in  so  far  as  It  divests  appellant  of  his 
equitable  interest  In  the*  house  and  lot  in 
Huntington,  Cabell  county,  W,  Va.;    divests 
him  of  his  equitable  title  to  the  6  shares  of 
capital  stock  of  the  Wirt  County  Bank,  as 
security  for  the  repayment  to  him  of  his  debt 
of  $500,  secured  thereby;   disallows  the  two 
notes,  one  for  $850  and  the  other  for  $863.38, 
both  dated  June  16,  1916 ;  decreos  the  $1,966 
protested  check  as  an  unsecured  debt;    and 
renders  judgment  against  appellant  for  $168, 
rents  collected  by  him  from  thie  Huntington 
property  since  Sayre's  deatb.     In  all  other 
respects  the  decree  is  not  disturbed. 

Beversed  and  remanded. 
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SWIGER  V.  RUNNION.     (No.  4308.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1922.     Rehearing  Denied 

AprU  4,  1922.) 

fSyUahus  hy  the  Court,) 

fl.  Damages  ^=»2I6(I)— In  an  actfon  far  dam- 
ages  reaultlng  from  automobile  oolllslon,  an 
Instruction  as  to  damages  allowable  to  plain- 
tiff for  Injuries  to  his  wlfsand  cblld  held  er- 
roneous. 

Where  action  is  brought  to  recover  dam- 
ages arising  from  an  automobile  collision  for 
injuries  to  plaintiff  and  to  plaintiff's  automo- 
bile, for  expenses  incurred  in  effecting  the  cure 
of  injuries  to  plaintiff's  wife  and  child,  and  for 
loss  of  her  services  during  her  iUness  conse- 
quent upon  such  injuries,  it  is  error  to  give  a 
general  instruction  to  the  jury  that,  if  they 
find  that  defendant  negligently  permitted  his 
automobile  to  run  into  plaintiff's  and  thereby 
injured  plaintiff  and  his  wife  and  child,  or  any 
of  them,  then  the  jury  shall  find  for  the  plain- 
tiff, and  assess  such  damages  as  they  believe 
from  the  evidence  he  is  entitled  to,  because 
such  instruction  does  not  properly  limit  or  de- 
fine the. damages  for  which  plaintiff  is  entitled 
to  recover  for  the  injories  received  by  his  wife 
and  child. 

2.  Trial  <s»253(4)— Instmotlon  bald  error  b«- 
eanse  Ignoring  the  dofense  of  oontributory 
negllgenee. 

In  an  action  for  personal  injuries,  growing 
out  of  a  collision  of  automobiles  on  a  public 
road,  where  the  defense  relied  on  is  plaintiff's 
contributory  negligence,  it  is  error  to  instruct 
the  jury  that,  if  they  believe  that  at  the  time  of 
the  collision  the  defendant's  automobile  was 
not  on  his  right-hand  side  of  the  road,  there 
is  a  presumption  that  defendant  was  at  that 
time  guilty  of  negligence,  and  he  is  liable  to 
plaintiff  for  the  injuries  sustained,  and  that 
defendant  is  not  relieved  from  such  liability 
even  though  the  jury  niay  believe  that  plain- 
tiff did  not  have  his  automobile  under  control 
at  the  time,  because  such  instruction  ignores 
such  defense. 

3.  Highways  ^s>l84(4)— In  notion  fsr  psr^ 
sonal  injarfesy  refusal  of  an  Instruction  om 
oontributory  negligenoe  held  error. 

In  an  action  for  damages  arising  out  of 
an  automobile  collision,  where  defendant  relied 
upon  plaintiff's  contributory  negligence  as  a 
defense,  it  was  error  to  refuse  the  following 
instruction  offered  by  him: 

'*The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  in  this  case  that, 
at  the  time  of  the  injury  and  collision  com- 
plained of  in  this  case,  that  the  plaintiff  was 
running  on  a  puUle  highway  at  a  greater  rate 
of  speed  than  is  allowed  by  law,  and  did  not 
have  his  automobile  under  control  at  the  time 
of  the  accident,  and  as  a  result  he  collided  with 
defendant's  automobile,  he  cannot  recover  in 
this  action  because  of  contributory  negligence, 
even  if  the  jury  may  believe  that  at  the  time 
of  the  accident  complained  of  the  defendant 
was  on  the  wrong  side  of  the  public  road,  and 
the  jury  should  find  for  the  defendant." 


4.  Damages^s>2l5(3)— Instmotionon  punitive 
damages  held  erroneous. 
It  is  error  to  instruct  the  jury  that*  if  they 
find  the  plaintiff  is  entitled  to  damages,  the; 
shall  take  into  consideration  the  Injuries  sus< 
tained  by  him,  and  what  amount  is  necessary 
to  compensate  him  therefor,  and  that,  if  they 
further  find  that  the  defendant  did  the  in- 
juries complained  of  in  a  wanton  or  willful 
manner,  or  from  a  reckless  indifference  to  the 
rights  and  safety  of  plaintiff  or  his  property, 
they  may  find  such  farther  damages  as  they 
may  believe  the  plaintiff  is  entitled  to,  in  as- 
sessing punitive  damages  the  correct  rule  being 
that,  if  the  jury  find  that  the  acts  complained 
of  were  malicious  or  wanton,  or  in  reckless  dis- 
regard of  plaintiff's  rights,  they  may  allow  pu- 
nitive damages  for  such  amount  as,  added  to 
the  actual  damages  sustained,  will  be  sufficient 
to  punish  the  defendant,  and  to  deter  others 
from  committing  like  offenses. 

Error  to  Circuit  Court,  Roaue  (bounty. 

Suit  by  0.  C.  Swiger  against  A.  J.  Runnion. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  verdict  set  aside,  and  cause 
remanded  for  new  trlaL 

ThoB.  P.  Ryan,  of  Spencer,  for  plaintiff  in 
error. 

Harper  &  Baker,  of  Spencer,  for  defendant 
in  error. 

MEREDITH,  J.  Plaintiff,  C.  C.  Swiger, 
sued  defendant,  A.  J.  Runnion,  in  trespass  on. 
the  case  for  damages  arising  out  of  a  colli- 
sion of  plaintiff's  with  defendant's  automo- 
bile, about  a  quarter  of  a  mile  east  of  the 
city  of  Spencer,  on  the  Spencer-Amoldsbur^ 
pike.  There  are  four  counts  to  the  dedara- 
tion,  covering  injuries  to  the  plaintiff's  car, 
injuries  to  plainti/f,  expenses  incurred  on  ac- 
count of  injuries  to  his  wife  and  child,  and 
for  loss  of  services  of  his  wife  during  her 
consequent  illness.  There  was  a  verdict  for 
plaintiff.  The  court  refusing  to  set  aside  the 
verdict  on  defendant's  motion,  judgment  was 
entered  for  plaintiff,  and  defendant  obtained 
a  writ  of  error  to  this  court. 

Defendant's  counsel  complains  in  this 
court  of  the  overruling  of  his  donurrer  tb 
the  declaration,  but  neither  the  printed  rec- 
ord nor  the  original  record,  which  is  also 
before  us,  shows  that  any  demurrer  was  en- 
tered in  the  court  below.  While  the  demur- 
rer cannot  be  entered  here^  it  nsay  not  be  ink- 
proper  to  say  that,  in  our  opinion,  the  dec- 
laration is  sufficient 

From  the  record  it  ai^pears  that  plaintiff 
was  driving  from  Spencer  and  defendant  was 
driving  toward  Spencer.  The  collision  oc- 
curred at  or  a  short  distance  beyond  a  curve 
in  the  road,  plaintiff's  car  being  on  the  in- 
side of  the  curve.  A  small  garage  building 
which  then  stood  about  3  feet  from  the  In- 
side curb  obstructed  the  view  of  both  par- 
ties for  some  distance  at  or  near  the  curve. 
About  75  or  80  feet  east  of  the  garage  there 
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is  a  small  brMge  over  which  fhe  road  runs. 
About  the  fiarther  end  of  the  bridge  defend- 
ant claims  he  passed  two  men  with  horses, 
and  hence  had  to  pass  them  on  their  left, 
thus  throwing  his  car  over  on  his  left-hand 
side  of  the  road,  and  that  he  passed  the 
horses  slowly,  and  that  he  did  not  have  time 
to  get  his  car  fully  over  to  his  right-hand  side 
of  the  road  before  the  plaintiflTs  car,  which, 
as  defendant  claims,  was  running  at  a  very 
high  rate  of  speed  around  the  curve,  struck 
defendant's  car;  defendant  claims  that 
plaintiff  gave  no  warning,  and  did  not  have 
his  car  under  proper  control,  considering  all 
the  circumstances,  and  he  relies  on  plaintiff's 
contributory  negligence  as  a  bar  to  recovery. 
Plaintiff  claims  he  gave  proper  warning,  but 
that  defendant  was  looking  down  into  the 
bottom  of  his  car,  and  paid  no  attention  to 
the  warning  if  he  heard  it;  that  he  (plaintiff) 
had  his  car  under  proper  control,  and  that 
the  collision  would  uot  have  occurred  had 
defendant  not  been  on  plaintiff's  side  of  the 
road.  As  is  usual  in  such  cases,  each  party 
seeks  to  jnstify  himself  and  to  place  the 
whole  blame  on  the  other.  We  express  no 
opinion  as  to  which  party  Is  right ;  we  make 
no  comment  further  than  is  necessary  to  af- 
ford a  clear  understanding  of  the  points 
raised  as  to  the  instructions  given  for  plain- 
tiff  or  refused  for  defendant 

[1]  Defendant  complains  of  instructions 
Nos.  1  to  5  given  at  plaintiff's  instance.  In- 
struction No.  1  tells  the  Jury  that,  if  they 
find  that  plaintiff  was  driving  his  car  at  a 
reasonable  rate  of  speed,  and  with  his  car 
within  his  control,  and  on  his  right-hand 
side  of  the  road,  and  that  defendant  care- 
lessly and  negligently  permitted  his  car  to 
run  into  plaintiff's  car,  and  cause  injury  to 
plaintiff  and  his  wife  and  child,  or  any  of 
them,  then  the  jury  shall  assess  such  dam- 
ages for  the  plaintiff  as  they  believe  he  is 
entitled  to,  not  exceeding  the  amount  sued 
for. 

The  objection  to  this  instruction  is  that  it 
does  not  limit  or  point  out  the  kind  of  dam- 
ages for  whidl  plaintiff  might  recover  be- 
cause of  injuries  to  the  wife  or  child.  He 
could  recover  for  the  expense  incurred  by 
hiin  in  effecting  their  cure  and  for  loss  of 
services  of  his  wife  during  her  consequent 
illness,  but  not  for  permanent  injuries  to  her 
or  the  <^i1d,  or  for  their  pain  and  suffering. 
We  think  the  court  should  not  have  given 
this  instruction  without  modification, 

[2]  Plaintiff's  instruction  No.  3  is  as  fol- 
lows: 

"The  court  farther  instructs  yon  that,  if  you 
believe  thtt»  at  the  time  the  automobilas  of 
plaintiff  and  defendant  collided  with  each  oth- 
er, as  described  in  the  evidence,  that  the  au- 
tomobile of  defendant  was  not  on  his  right- 
hand  side  of  the  road,  that  the  presumption  is 
that  defendant  was  at  that  time  guilty  of  neg- 
liirence,  and  is  liable  to  the  plaintiff  for  any 
injuries  sustained  by  him,  by  his  wife  and  child 
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then  with  him,  and  to  his  automobile,  and  de- 
fendant is  not  relieved  from  such  liability 
even  though  yoji  may  believe  that  plaintiff  did 
not  have  his  automoUle  under  control  at  the 
time." 

This  instruction  practically  told  the  jury 
that  defendant  had  no  defense;  that,  no  mat- 
ter if  plaintiff  were  driving  his  car  at  too 
high  a  speed,  or  for  that  or  any  other 
reason  may  have  lost  control  of  his  car,  and 
thereby  contributed  to  or  caused  the  injury, 
yet  the  defendant  was  liable  because  he  was 
on  the  wrong  side.  If  they  were  both  at 
fault,  and  if  plaintiff's  negligence  contributeil 
to  the  injury,  then  plaintiff  cannot  recover. 
It  was  plaintiff's  duty  to  have  his  caif  under 
control;  not  merely  such  control  as  might 
enable  him  to  guide  the  car  and  keep  it  in 
the  road,  but  such  control  as  would  enable 
him  to  stop  it  within  half  the  distance  that 
the  road  was  in  view,  as  required  by  section 
118,  c.  66,  Acts  1917  (Code  Supp.  1918,  c.  43, 
S  118  [sec.  1940—118]).  The  collision  occurs 
red  near  a  curve,  and  both  parties  were 
familiar  with  the  road  at  that  point,  and  both 
knew  of  the  frequent  use  of  automobiles  up- 
on this  road.  We  think  this  instruction 
should  not  have  been  given,  because  it  ig- 
nores the  defense  of  contributory  negligence. 

Instruction  No.  4  has  the  same  vice  that 
Is  contained  in  Nos.  1  and  2,  relative  to  the 
kind  of  damages  for  which  the  plaintiff  might 
recover,  and  also  directs  the  jury  to  find  for 
the  plaintiff  "unless  it  affirmatively  appears 
that  such'collision  was  the  fault  of  said  plain- 
tiff." It  must  be  remembered  that  defendant 
was  not,  under  the  defense  of  contributory 
negligence,  required  to  show  that  plaintiff 
was  whoUy  at  fault ;  if  plaintiff's  negligence 
in  part  contributed  to  the  injury,  the  plaintiff 
could  not  recover. 

Instruction  No.  6  is  proper  in  so  far  as  it 
covers  compensatory  damages,  but  as  to  puni- 
tive damages  is  directly  contrary  to  many 
decisions  of  this  court  While  the  instruc- 
tion does  not  mention  pnnitive  damages  by 
that  name,  It  tells  the  jury  they  may,  in  ad- 
dition to  the  damages  necessary  to  compen- 
sate the  plaintiff  for  the  injuries  sustained, 
also  find  such  further  damages  as  they  may 
believe  the  plaintiff  is  entitled  to  in  case  they 
believe  the  defendant  did  the  injuries  com- 
plained of  in  a  wanton  or  willful  manner, 
or  from  a  reckless  indifference  to  the  rights 
and  safety  of  the  plaintiff  and  his  property. 
As  was  said  by  Judge  Rita  in  the  case  of 
Goodman  v.  Klein,  87  W.  Va.  292,  298,  104  S. 
B.  726: 

'The  correct  rule  for  the  aUowance  of  ex- 
emplary damages  is  that  if  the  jury  deter- 
mine that  the  acts  complained  of  are  malicious 
or  wanton,  and  in  reclslesB  disregard  of  the 
plaintiffs  rights,  they  may  aUow  exemplary 
damages  for  such  amount  as  taken  together 
with  the  actual  damages  wiU  be  sufBcient  to 
punish  the  defendant  and  deter  others  from 
committing  like  offenses.** 
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To  the  pame  effect,  are  the  cases  of  Clal* 
borne  v.  Railway  Co.,  46  W.  Va.  363,  88  S. 
E.  262 ;  Allen  t.  Lopinsky,  81  W.  Va.  18,  91 
S.  E.  868:  Hess  7.  Marinarl,  81  W.  Va.  600, 
94  S.  B.  968;  Pendleton  v.  Railway  Co.»  82 
W.  Va.  270,  95  S.  B.  941;  and  Fisher  v. 
Flaher,  89  W.  Va.  199, 108  S.  D.  872. 

[3,4]  Defendant  also  complains  of  the 
court's  refusal  to  give  his  instruction  No.  2 
as  follows: 

"The  conrt  instmcts  the  Jury  that,  if  they 
believe  from  the  evidence  in  this  case  that,  at 
the  time  of  the  iojary  and  collision  complained 
of  in  this  case,  that  the  plaintiff  was  runnins  on 
a  public  highway  at  a  greater  rate  of  speed 
than  ia  allowed  by  law,  and  did  not  have  his 
automobile  under  control  at  the  time  of  the 
accident,  and  as  a  result  he  collided  with  the 
defendant's  automobile,  he  cannot  recover  in 
this  action  because  of  contributory  negligence, 
even  if  the  jury  may  believe  that  at  the  time 
of  the  accident  complained  of  the  defendant 
was  on  the  wrong  side  of  the  public  road,  and 
the  jury  should  find  for  the  defendant*'  t 

The  court  seems  to  have  tried  the  case  on 
the  theory  that,  if  defendant  was  on  the 
wrong  side  of  the  road  when  the  collision 
occurred,  he  had  no  defense;  that  this  in 
and  of  Itself  constituted  such  an  offense 
against  the  law  of  the  road  that,  no  matter 
whether  the  plaintiff  was  negligent  or  not, 
the  defendant  Is  liable.  The  record  does  not 
disclose  whether  the  place  of  the  collision  Is 
inside  the  corporate  limits  of  Spencer  or  in  a 
*'closelv  built  up"  section,  as  defined  by  sec- 
tion 117,  c  66,  Acts  1917  (Code  Supp.  1918, 
§  117  [sec.  1940—1171)  or  not  If  it  were  not, 
it  was  not  unlawful  for  defendant  to  drive  his 
car  on  the  left-hand  side  of  the  road.  Har- 
ris V.  Johnson,  174  CaL  55,  161  Pac  1155,  h, 
R.  A.  19170,  477,  Ann.  Gas.  1918B,  560;  Sta- 
ten  V.  Monroe  (Tex«  Civ.  App.  1912)  150  S.  W. 
222 ;  Giles  v.  Ternes,  93  Kan.  140,  143  Pac 
491;  Linstroth  v.  Peper  (Mo.  App.  1916)  188 
S.  W.  1125 ;  Baker  v.  Zimmerman,  179  Iowa, 
272.  161  N.  W.  479.  Of  course  when  they 
approached  each  other  It  was  the  duty  of 
each  to  pass  to  the  right;  but  defendant  con« 
tends  that  plaintiff  was  driving  so  fast  de- 
fendant did  not  have  time  to  turn  to  the 
right  and  get  out  of  his  way ;  that  plaintiff 
was  coming  at  auch  a  rapid  rate  of  speed 
that  he  did  not  have  his  car  imder  control, 
such  control  as  would  enable  him  to  stop 
his  car  within  the  distance  required  by  law, 
and  hence  defendant  cont^ids  that  if,  as  a 
result,  the  collision  occurred  he  Is  not  liable 
because  of  plaintiff's  contributory  negligence. 
Defendant  was  entitled  to  this  Instruction, 
and  it  was  error  to  refuse  it  We  do  not 
think  this  error  was  cured  by  the  other  In- 
structions given. 

Defendant's  instruction  No.  7  should  have 
been  given,  but  its  refusal  was  not  error,  as 
its  substance  is  covered  by  defendant's  in- 


struction No.  •»  whldi  was  given,  and  we  see 
no  error  in  the  court's  refusal  to  give  defend* 
ant's  Instruction  No.  8  as  offered,  and  giving 
it  in  its  modified  form. 

For  the  errors  of  the  court  in  giving  plain- 
tiff's instructions  1,  2,  B,  4,  and  5»  and  in  re- 
fusing to  give  defendant's  instruction  No.  2, 
we  reverse  the  judgment,  set  aside  the  ver- 
dict, and  remand  the  case  for  a  new  trlaL 


(90  W.  Va.  496) 
STATE  V.  GOLDEN.     (Ne.  4387.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14,  1922.) 

(SyUalus  hp  th^  qowrij 

I.  Criminal  law  «=s>473— Physician's  testimony 
as  to  age  of  foetus  held  aitailsslble  to  shew 
pregnaacy  by  another  than  defendant,  as 
tending  to  show  consent. 

In  a  prosecation  for  rape,  where  the  prose* 
cntrix  fixes  the  time  and  place  of  the  assault, 
and  testifies  that  as  a  result  thereof  she  be- 
came pregnant,  and  had  a  miscarriage  withhi 
three  months  from  the  time  of  the  assault, 
and  that  she  never  had  other  sexual  inter- 
course either  before  or  after  the  time  of  the 
assault,  testimony  of  the  physician,  who  at- 
tended her  miscarriage,  to  the  effect  that  the 
foetus  had  been  conceived  *'in  the  neighborhood 
of  8  to  4  months"  prior  to  Its  delivery,  is  ad- 
missible as  tending  to  show  that  the  prosecu- 
trix had  become  pregnant  by  some  other  per- 
son, and  as  tending  to  prove  consent,  thus 
sustaining  defendant,  who  swears  he  had  inter- 
course with  her  by  her  free  consent. 

2.  Criminal  law  ^=»473— Where  attending  liby* 
slolan  stated  sex  of  fostus  was  easily  ascer- 
tained, oontradlctory  testimony  ef  other  phy- 
sicians held  admissible. 

In  such  case,  where  the  attending  physician 
swears  that  the  sex  of  the  fmtus  was  eaally 
ascertained  by  casual  examination,  evidence  of 
other  physicians  ia  admissible  to  prove  that 
the  sex  of  a  foetus  cannot  be  ascertained  by 
such  inspection  until  four  months  from  the 
date  of  its  conception. 

3.  Criminal'  law  «=»594(l),  600(2)-.Where 
defendant  will  otherwise  be  deprived  of  mate- 
rial evldenioe,  afRdavIt  of  absent  witneea 
should  he  admitted  or  hearing  postponed. 

Where  it  is  plainly  apparent  that  a  mis- 
understanding has  innocently  arisen  between 
opposing  counsel  as  to  the  introdaction  of  an 
affidavit  at  the  trial,  in  lien  of  the  testimony  of 
a  witness  who  has  been  summoned,  but  who  has 
left  the  state  on  urgent  business,  and  whose 
evidence  is  material  and  vital  to  the  defense 
in  a  prosecution  for  rape,  and  by  reason  there- 
of defendant  will  be  deprived  of  such  evidence, 
the  court  should  either  permit  such  afildavit 
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to  be  admitted  as  eTidence,  or  continue  the 
hearing  until  the  attendance  of  such  witness 
could  be  procured. 

4.  Criminal  law€s»936(l)^New  trial  awarded 
where  defendant  baa  been  derived  of  mate- 
rial testimony  by  surprise. 

Where  a  defendant  in  a  criminal  case, 
without  fault  on  his  part,  has  .been  deprived 
of  material  and  vital  evidence  in  his  defense 
by  surprise,  thus  preventing  a  fair  trial,  the 
verdict  should  be  set  aside  and  a  new  trial 
awarded. 

(Additional  Syttdbut  hp  Editorial  Staff.) 

5.  Rape  ^=»54( I)— Prosecutrix's  uncorrob- 
orated testimony  Is  sufRctent. 

Prosecutrix's  uncorroborated  testimony  is 
sufficient  to  sustain  verdict  convicting  of  rape. 

6.  Rape  €=»49(2)r  57(1)— Prosecutrix's  fail- 
ure to  make  prompt  complaint  may  be  ex-. 
plained,  and  value  of  testimony  Is  for  the 
Jury. 

Failure  of  prosecutrix  to  make  prompt 
complaint  of  the.  alleged  rape  may  be  ex- 
plained as  being  through  fear  of  being  sent 
sway  as  threatened  by  her  foster  mother,  "if 
she  ever  did  any  audi  thing,"  its  value  being 
for  the  jury. 

7.  Rape  ^s>40(l,3)— EvIdenoe  of  prosecutrix's 
reputation  for  chastity  and  of  other  Illicit 
soxoal  acts  Is  admissible  to  show  reolstanco 
unlikely. 

In  a  prosecution  for  rape  evidence  of  pros- 
ecutrix's reputation  for  chastity,  and  of  acts 
of  illicit  intercourse  with  other  men,  was  ad- 
missiUe  to  show  that  prosecutrix's  resistance 
was  unlikely,  and  to  corroborate  defendant's 
testimony  that  she  told  him  at  the  time  that 
she  "had  been  out  with  other  boys"  and  had 
consented. 

8.  Criminal  law  ^=»656( 2) —Court's  remarks  as 
to  cross-examination  of  preseoutrix  criti- 
cised. 

Where  prosecutrix  testified  that  the  rape 
took  place  at  time  of  her  menstrual  flow,  and 
that  she  had  an  absorbent  pad  pinned  to  her 
underclothing,  and  the  defense  theory  was  that 
she  had  no  flow  at  such  time,  and  it  became 
material  on  cross-examining  prosecutrix  to 
inqaire  what  disposition  she  made  of  such  pad, 
the  court's  statement  to  defendant's  counsel, 
"I  want  you  to  understand  that  this  girl  is 
only  a  child  and  not  much  latitude  will  be 
aUowed  in  your  examination  of  her;  you  can 
ask  this  one  question,  but  you  cannot  go  into 
this  any  further,"  held  subject  to  criticism. 

Krror  to  Cttrcuit  Court,  Mineral  County. 

John  Golden  was  convicted  of  rape,  and  he 
bringrs  error.  Reversed  and  remanded  for 
new  trial. 

H.  O.  {Shores,  of  Keyser,  J.  Philip  Roman, 
of  Cumberland,  Md.,  and  F.  M.  Reynolds,  of 
Keyser,  for  plaintiff  in  error. 

£.  T.  England,  Atty.  Gen.,  R.  Dennis  Steed, 
Asst.  Atty.  Gen.»  and  Arthur  Arnold,  Pros. 
Atty.,  of  Piedm(Mit.  for  the  State. 


LIVELY,  J.  Defendant  was  convicted  of 
the  crime  of  rape,  and  on  the  Sd  day  of 
June,  1921,  sentenced  to  confinement  In  the 
penitentiary  for  10  years,  and  prosecutes  this 
writ  of  error. 

The  prosecutrix,  TheUna  Graham,  who  had 
been  adopted  in  the  family  of  Herbert  Short, 
and  who  was  known  as  Thelma  Short,  was 
14  years  and  5  months  old  at  the  time  of 
the  alleged  rape.  She  was  fairly  well  devel- 
oped physically  and  weighed  122  pounds. 
The  defendant  was  81  years  of  age,  was  mar- 
ried, of  well-developed  physique,  and  weighed 
about  175  pounds.  These  two  persons  were 
casually  known  to  each  other,  possibly  hav- 
ing nothing  more  than  a  speaking  acquaint- 
ance. The  prosecutrix  testitied  that  on  the 
13th  day  of  December,  1920,  about  the  hour 
of  8  o'clock  p.  m.,  she  had  been  sent  on  an 
errand  to  a  downtown  store,  and  while  per- 
forming that  errand  she  observed  defendant, 
who  preceded  her  in  a  small  Chevrolet  tour- 
ing car,  and  waited  for  her  on  another  street, 
where  he  stopped  his  car  and  asked  her  to 
come  over,  that  he  had  Something  to  tell  her ; 
that  after  some  conversation,  in  which  he 
asked  her  to  take  a  drive  with  him,  she 
finally  consented  and  got  in  the  front  seat 
of  the  car  with  him,  and  they  drove  out  of 
town  about  three  miles  to  a  bridge  on  the 
turnpike  which  spanned  a  small  stream, 
where  he  turned  his  car  and  came  back  in 
the  direction  of  Keyser  until  he  reached  a 
lane  near  the  house  of  a  Mr.  Paris,  which 
lane  led  up  near  to  what  was  called  the  red 
barn.  He  stopped  the  car  about  35  or  40 
yards  from  the  main  road,  which  was  at  that 
time  frequently  traveled,  automobiles  passing 
in  either  direction  continuously,  and  within 
about  100  yards  of  the  residence  of  Mr.  Paris 
and  somewhat  nearer  to  the  red  barn.  She 
testified  that,  after  stopping  the  car  and 
working  a  short  time  with  some  of  the  ma- 
chinery, he  got  back  in  the  car,  and  "stood 
her  up"  behind  the  front  seat,  and  then 
climbed  over  the  front  seat,  sat  her  down 
upon  the  rear  seat  of  the  car,  sat  down  by 
her,  put  his  arm  around  her,  and  "loved  her 
a  little,"  kissed  her,  and  then  by  force  and 
against  her  will  laid  her  on  the  back  seat 
and  had  Intercourse  v^th  her.  She  testified 
that  she  "hollered,"  was  scared,  and  resisted 
until  her  strength  gave  out;  that  in  about 
10  minutes  he  drove  away,  having  placed 
her  in  the  front  seat  with  him,  and  took  her 
back  to  the  city  of  Keyser,  conversing  with 
her  upon  general  topics  while  ^n  the  way; 
that  she  alighted  from  the  car  near  her  home 
on  an  unfrequented  street,  and  tlience  went 
to  her  foster  parents'  residence.  After  then 
explaining  to  her  foster  parents  that  she  had 
been  detained  down  town  on  the  errand  she 
had  started  to  run,  as  an  excuse  for  not 
returning  earlier,  she  went  into  the  kitchen, 
where  she  obtained  a  newspaper  and  was 
reading  it  when  her  foster  mother  came  isu 
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She  told  her  foster  mother  she  was  going 
to  bed,  and  her  foster  mother  said,  **Xes;  it 
is  time  to  go  to  bed,"  and  then  she,  prose- 
cutrix, retired  for  the  night  The  reason  she 
gave  why  she  did  not  divulge  the  alleged  crime 
was  because,  as  she  said,  her  foster  mother 
had  told  her  if  she  ever  did  anything  of  that 
kind  she  would  be  sent  to  some  institution  or 
home,  presumably  some  place  of  correction 
for  such  girls.  There  was  nothing  unusual 
about  her  appearance;  her  clothing  was  in 
no  way  disarranged  or  torn;  no  marks  or 
bruises  about  her  body,  and  nothing  unusual 
in  her  demeanor,  expept,  as  stated  by  Mr. 
Short,  that  she  appeared  stupid  and  "did  not 
act  like  herself  at  all."  She  said  that  she 
was  menstruating  at  the  time  of  the  assault, 
and  described  the  clothes  she  wore,  including 
an  absorbent  pad.  According  to  her  testi- 
mony she  became  with  child  as  a  result  of 
the  alleged  rape,  but  said  nothing  about  the 
crime  until  about  the  1st  of  March,  when  her 
condition  impelled  inquiry  on  the  part  of  her 
foster  parents,  at  which  time  she  told  them 
that  a  rape  had  been  committed  upon  her  by 
the  defendant,  as  above  set  out  She  swore 
that  she  never  had  illicit,  carnal  intercourse 
with  any  other  person  before  or  after  this 
time. 

The  ver^on  of  the  affair  by  the  defendant 
is  altogether  different  from  that  stated  by 
the  prosecutrix.  He  said  he  was  standing 
in  front  of  Evans'  Jewelry  store  on  some 
day  during  Christmas  we^,  in  company 
with  Frank  Glthens  and  Elmer  Wilson,  when 
this  girl  passed  them.  A  short  time  there- 
after he  got  in  his  car,  and  he  again  saw  her 
on  another  street,  and  he  asked  her  if  she 
would  take  a  ride  with  him;  and  she  re- 
plied that  she  would  like  to  go,  but  was 
afraid  because  her  people  were  watching  her; 
and,  after  making  an  appointment  to  meet  him 
on  Orchard  street,  he  subsequently  drove  to 
that  street,  where  he  took  her  in  the  car  and 
rode  with  her  out  to  the  bridge,  as  testified 
to  by  her,  and  there  turned  and  came  back  to 
the  intersecting  road  next  to  the  red  bam, 
where  he  turned  out  of  the  main  road  up 
toward  the  bam,  where  the  car  was  stopped ; 
and,  after  asking  her  to  get  over  in  the  rear 
seat,  he  there  sat  down  by  her  and  "courted 
her,"  hugged  her,  kissed  her,  and  asked  her 
if  she  had  ever  been  out  with  any  other  men; 
and,  after  some  conversation  along  that  line, 
he  made  a  proposition  to  her  to  which  she 
consented,  and  that  he  had  intercourse  with 
her  without /)bJection  on  her  part,  but  with 
her  consent  readily  given.  He  testified  that 
while  it  was  dark  the  car  could  be  readily 
seen  from  the  main  road,  which  was  nearby 
and  frequented  at  the  time,  many  automobiles 
passing  along  over  it,  or  from  the  residence 
of  Mr.  Paris,  if  any  one  had  come  out,  or 
from  the  bam,  which  was  somewhat  near. 
The  minutiae  of  the  sordid  affair  were  de- 
tailed by  him.  He  further  stated  that  after 
getting  his  car  started  out  of  the  lane  she 


got  in  the  front  seat,  where  he  sat  down  by 
her,  and  took  her  back  to  a  place  near  her 
residence,  and  at  here  request  put  her  off 
at  a  street  near  her  home.  He  is  in  part  cor- 
roborated by  Frank  Glthens,  who  testified 
that,  he  was  in  company  with  defendant  near 
the  Jewelry  store  at  the  time  designated. 

Thus  it  will  be  seen  that  the  act  of  inter- 
course actually  occurred  near  the  time  and 
place  stated  by  the  principal  actors.  The 
question  then  to  be  determined  by  the  Jury 
was  whether  the  act  was  committed  against 
the  will  and  without  the  consent  of  the 
prosecutrix.  On  this  question  the  statements 
of  the  two  are  diametrically  opposed.  There 
is  notHing  to  corroborate  the  prosecutrix  in 
that  regard  except  a  statement  made  by 
Alma  Paris  to  the  effect  that,  some  time  he* 
fore  Christmas,  the  exact  date  she  was  un- 
able to  state,  whether  it  was  the  12th,  13th, 
or  14th,  she  heard  some  girl  scream  in  the 
direction  of  the  lane  which  was  near  her 
house,  but  that  she  paid  no  attention  to  it» 
stating,  "We  hear  those  screams  so  oft«i  we 
do  not  think  anything  of  it  anymore."  There 
is  little  probative  value  in  this  vague  and 
general  statement,  both  as  to  the  time  the 
screams  were  heard  and  their  character. 
However,  it  was  possibly  admissible  and 
might  be  considered  by  the  Jury  for  what  it 
was  worth. 

[6,  6]  On  the  other  hand,  there  Is  some  cor- 
roboration of  the  testimony  of  the  defendant 
in  the  fact  that  the  girl's  clothing  was  not 
torn  or  disarranged;  no  bruises  or  marks 
on  her  person,  and  nothing  in  her  appearance 
or  demeanor  to  Indicate  an  unusual  occur- 
rence. But  it  is  well  established  in  this  Ju- 
risdiction that  the  uncorroborated  statements 
of  the  prosecutrix  in  such  cases  are  sufficient 
to  sustain  a  verdict  Another  fact  whicb 
tends  to  buttress  the  defendant's  contrition 
that  no  rape  was  committed  is  that  prose- 
cutrix made  no  complaint  and  said  nothing 
about  the  occurrence  until  more  than  two 
months  afterwards,  when  it  became  apparent 
that  she  was  enceinte,  and  had  to  give  some 
reason  for  her  condition.  But  she  was  joxxng 
and  inexperienced  apparently,  and  she  gave 
a  reason  which  might  have  been  sufficient  to 
her  why  she  did  not  tell  of  the  occurrence  to 
her  foster  mother.  As  before  stated,  her 
reason  was  that  she  was  afraid  of  being  sent 
from  her  then  home  because  her  foster  moth- 
er had  told  her  that  if  she  ever  did  any- 
thing of  that  kind  she  would  be  sent  away. 
Failure  to  make  a  prompt  complaint  on  the 
part  of  the  prosecutrix  may  be  explained,  in 
order  to  make  her  evidence  admissible,  and 
then  the  value  of  the  testimony  is  to  1be 
weighed  by  the  Jury.  38  Cyc.  p.  1469; 
People  V.  Gage,  62  Mich.  271,  28  N.  W.  835, 
4  Am.  St  Rep.  854.  In  People  v.  Gage  pros- 
ecutrix was  a  girl  of  very  tender  years,  and 
for  a  considerable  time  after  the  assault  xip- 
on  her  did  not  divulge  it,  giving  as  a  reason 
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her  fear  that  her  father  would  whip  her. 
The  court  said: 

"Delay  in  making  complaint  in  case  of  rape 
caQs  for  explanation  before  the  conrt  will 
admit  the  com'plaint  in  evidence.  But  the  fact 
that  the  person  injured  was  a  girl  of  tenOer 
years,  and  appeared  to  be  under  a  sort  of  du- 
ress, caused  by  fear  of  the  whipping  which 
the  perpetrator  of  the  offense  impressed  upon 
her  mind  would  befall  her  if  she  told  her 
parents,  is  a  sufficient  explanation  of  the  delay 
to  justify  the  court  in  admitting  her  complaint 
in  evidence." 

The  defense  introduced  evidence  to  show 
that  the  reputation  of  the  prosecutrix  for 
chastity  was  bad.  It  was  shown  by  Viola 
Fleming  that  there  was  a  fair  in  progress 
near  the  city  of  Keyser  on  the  13th,  14th, 
and  15th  of  December,  1920,  and  that  she,  in 
company  with  prosecutrix  and  Mrs.  Dorsey's 
small  children,  attended  this  fair,  and  while 
there  Vernon  Rose  was  introduced  to  the 
prosecutrix  by  Orlando  Whetisell,  Rose  be- 
ing introduced  under  the  assumed  name  of 
Sisk,  who  accompanied  these  two  girls  on 
their  return  to  the  home  of  Mrs.  Dorsey,  and 
from  there  the  prosecutrix  and  Vernon  Rose, 
alias  Sisk,  went  in  the  direction  of  the  home 
of  Th^lma  Short.  Viola  Fleming  is  corro- 
borated by  Whetzell  and  Vernon  Rose,  and 
they  all  three  fix  the  date  as  of  the  13th  day 
of  December,  1920,  the  time  at  which  the 
alleged  assault  by  defendant  was  committed. 
Rose  testified  that  instead  of  accompanying 
the  Short  girl  home  he  took  her  .to  some  old 
abandoned  fort  on  the  outskirts  of  the  town, 
and  had  sexual  intercourse  with  her  on  the 
top  steps  at  a  convenient  place.  All  of  the 
statements  made  by  these  witnesses  are  flatly 
denied  by  the  i)ro8ecutrix.  The  Fleming  girl 
also  testified  that  between  the  1st  and  10th 
of  that  month  and  year  she  and  Thelma 
Short  were  on  the  streets  of  Keyser  one  night 
when  Thelma  began  flirting  with  two  boys 
on  the  street  who  were  in  soldier's  uniform. 
These  boys,  Austin  Sayre  and  Roy  Baker,  ac- 
companied them  a  short  distance  from  the 
town,  where  they  entered  through  a  fence 
into  a  field,  where  there  was  a  straw  rick 
or  stack  of  some  kind,  and  Thelma  and 
Baker  went  behind  the  stack  and  remained 
there  for  10  or  15  minutes.  For  some  rea- 
son the  court  refused  to  permit  Viola  Flem- 
ing to  detail  a  conversation  she  had  with 
the  prosecutrix  just  before  or  about  the  time 
they  entered  this  field,  and  exceptions  were 
made  to  the  ruling  of  the  court,  but  the 
record  does  not  show  what  the  witness  would 
have  said.  It  is  apparent  that  It  related  to 
the  purpose  for  which  they  went  to  the  hay- 
stack; but  this  is  a  surmise,  as  the  record 
was  not  vouched*  Neither  Sayre  nor  Baker 
was  inti-oduced  as  a  witness,  because  it  was 
shown  that  they  were  in  the  military  service, 
and  their  whereabouts  could  not  be  ascer- 
tained.   As  rebuttal  to  this  statement  of 


Viola  Fleming,  L.  T.  Carskadon  testified  that 
he  was  the  owner  of  the  field  and  haystack, 
and  had  moved  the  haystack  some  distance 
away  previous  to  the  time  of  the  visit,  as 
stated  by  the  Fleming  girl.  This  was  at  the 
close  of  the  trial,  and  the  court  and  prosecut- 
ing attorney  understood  that  each  side  had 
rested  their  case,  and  the  instructions  on  be< 
half  of  the  state  were  placed  in  the  hands 
of  the  court  for  his  consideration.  The  de- 
fense was  not  ready  to  submit  its  instruc- 
tions then,  but  stated  that  they  could  be  pre- 
pared and  placed  in  the  hands  of  the  court 
after  adjournment  At  the  session  of  the 
court  the  next  morning  the  defense  stiated 
to  the  court  that  It  had  three  witnesses  then 
coming  to  the  court  house  in  response  to 
summonses,  who  would  testify  positively  that 
Carskadon  was  mistaken  as  to  the  time  when ' 
the  haystack  had  been  removed  by  him,  and 
that  the  haystack  was  at  the  place  at  the 
time  designated  by  Viola  Fleming,  and  asked 
that  the  evidence  be  permitted  to  be  intro- 
duced. The  court  refused  to  permit  this  to 
be  done,  stating  that  each  side  had  closed 
their  evidence  at  the  last  adjournment  of 
the  court  the  evening  of  the  day  before. 

Much  evidence  was  produced  for  the  state 
to  the  effect  that  the  reputation  of  the  pros- 
ecutrix for  chastity  was  good ;  that  she  was 
a  member  of  a  church  and  an  attendant  at 
Sunday  school. 

[71  The  evidence  of  the  reputation  for 
chastity  of  the  prosecutrix,  and  of  the  acts' 
of  illicit  intercourse  with  other  men,  was  for 
the  purpose  of  showing  that  it  was  not  likely 
that  she  resisted  the  defendant,  and  that  it 
was  not  against  her  will  or  without  her  con- 
sent ;  and,  conversely,  to  sustain  the  evidence 
of  the  defendant  that  she  had  told  him  that 
she  'Tiad  been  out  with  other  boys,"  and  had 
consented.  It  is  clearly  established  by  our, 
own  decision  that  such  evidence  may  be  in* 
troduced  and  considered  for  that  purpose 
State  V.  Kittle,  85  W.  Va.  lift,  101  S.  E.  70. 

[1, 2]  It  appears  that  on  the  13th  day  of 
March,  1921,  just  three  months  after  the  al- 
leged commission  of  the  assault,  the  prose- 
cutrix had  a  miscarriage,  and  Dr.  H.  F.  Coff- 
man  was  called  about  two  o*<dock  a.  m.  to 
attend  her.  He  made  an  aflldavlt  to  that  ef- 
fect. In  which  be  stated  that  he  examined 
the  foetus,  which  was  in  a  bucket  near  her, 
and  that  the  sex  was  plainly  discernible.  Dr. 
Coffman  was  sunmioned  as  a  witness  for  the 
defense,  but  for  some  good  reason  was  com- 
pelled to  leave  the  state  just  before  the  trial, 
and  so  stated  to  the  special  judge  who  had 
been  elected  to  conduct  the  trial,  and  the 
judge  informed  him  that  he  should  see  the 
attorney  for  the  defense  and  possibly  his  ab- 
sence could  be  arranged  for.  This  attorney 
prepared  the  doctor's  affidavit,  which  con- 
tained the  material  fact  above  referred  to, 
and  presented  it  to  the  prosecuting  attorney, 
prior  to  the  trial,  and  a  conflict  arose  at  the 
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trial  between  the  attorney  for  the  defense 
and  the  prosecuting  attorney  as  to  the  agree- 
ment to  Introduce  this  affidavit  as  evidence. 
Defendant's  counsel  made  affidavit  that  when 
the  case  was  called  for  trial  he  announced 
that  he  would  be  ready  if  this  affidavit  was 
admitted  as  evidence.  This  is  denied  by  the 
state's  attorney,  and  the  trial  judge  has  no 
recollection  that  such  a  statement  was  made. 
The  record  is  silent  upon  that  part  of  the 
controversy.  William  MacDonald,  a  practic- 
ing attorney  at  the  bar,  made  an  affidavit, 
which  is  in  the  record,  to  the  effect  that  he 
heard  the  prosecuting  attorney  and  the  coun- 
sel for  the  defense  talking  about  an  affidavit 
made  by  Dr.  H.  F.  Ooffman,  and  that  his 
attention  was  called  to  the  affidavit  and  he 
read  it  He  also  stated  that  he  asked  the 
'  prosecuting  attorney  if  the  statement  of  Dr. 
Ck)£Fman  would  not  be  evidence  to  show  that 
the  prosecuting  witness  was  mistaken  as  to 
the  time  when  she  •  had  intercourse  with 
Golden,  and  that  the  prosecuting  attorney 
agreed  that  it  might  be  evidence  on  that 
point.  This  affidavit  of  Dr.  Ck)ffman  was 
offered  in  evidence  after  the  state  had  closed 
Its  evidence  in  chief,  and  objection  was  made 
by  the  prosecution  to  its  Introduction.  Aft- 
er some  controversy  about  its  introduction, 
one  point  being  urged  against  It  by  the  as- 
sistant prosecutor,  that  Dr.  Coffman,  in  the 
affidavit,  had  not  qualified  himself  as  an  ex- 
pert, the  court  took  the  matter  under  ad- 
visement Doctors  Ohas.  S.  Hoffman,  Arnold 
A.  Scherr,  and  M.  R.  Bell  were  in  attendance 
as  witnesses  for  the  defense,  and,  as  they 
were  anxious  to  be  about  their  professional 
duties,  the  court  then  took  their  evidence  in 
the  absence  of  the  Jury  and  pending  his  de- 
cision upon  the  admissibility  of  the  affidavit 
of  Dr.  Ck)frman.  These  three  doctors  all 
stated  that  they  were  qualified  physicians  of 
long  practice,  and  had  experience  in  matters 
of  childbirth  and  miscarriage.  They  stated 
that  Dr.  Coffman  was  an  eminent  and  well- 
qualified  ph3rsician  of  long  standing,  and  an 
expert  in  such  matters.  They  stated,  with 
slight  variance,  that  It  would  be  impossible 
to  ascertain  from  a  foetus,  which  had  been 
miscarried  and  delivered,  the  sex  of  the 
child  until  it  had  been  in  existence  for  four 
months;  and.  If  the  sex  of  this  foetus  was 
plainly  discernible,  as  was  stated  by  Dr.  Coff- 
man in  his  affidavit,  then  the  child  would 
have  been  begotten  about  four  months  prior 
to  the  date  of  this  miscarriage.  It  is  ap- 
parent that  if  the  affidavit  of  Dr.  Coffman 
had  gone  to  the  Jury,  buttressed  by  the  affi- 
davits of  these  three  other  eminent  physi- 
cians, it  would  have  had  a  material  bear- 
ing upon  the  case,  tending  strongly  to  show 
that  the  prosecutrix  was  mistaken  by  a 
month's  time  as  to  the  date  of  the  alleged  as- 
sault; or  that  she  had  become  with  child 
by  some  other  person  prior  to  the  18th  of  De- 
cember,  ld20L    nils  evidence  would   have 


been  admissible  for  the  same  purpose  as  that 
of  carnal  communication  of  prosecutrix  with 
other  persons,  and  therefore  tend  to  support 
the  contention  of  the  defense  that  the  pros- 
ecutrix had  consented.  It  can  be  readily 
seen  that  this  was  vital  and  important  tes- 
timony for  the  defense. 

[3]  When  the  court  again  convened,  and 
the  presiding  Judge  had  considered  the  rele- 
vancy of  the  aflldavit  of  Dr.  Coffman,  he  stat- 
ed that  he  was  of  the  opinion,  on  the  author- 
ity of  Mendum  v.  Commonwealth,  6  Rand« 
(Va.)  704,  and  State  v.  Maynes,  61  Iowa,  119, 
15  N.  W.  864,  that  it  was  competent  to  show 
that  Dr.  Coffman  was  a  physician,  and  the 
court  would  so  hold ;  and  then  counsel  stated 
that  they  could  not  reach  an  agreement  In 
reference  to  admitting  any  portion  of  such 
statement,  and  counsel  for  the  defendant  then 
asked  the  court  to  admit  only  the  relevant 
part  thereof.  The  court  then  investigated 
the  circumstances  under  which  the  affidavit 
was  taken,  and  whether  the  attorneys  had 
agreed  upon  its  introduction.  The  attorney 
for  the  defense  was  positive  that  he  had  ex- 
hibited the  affidavit  to  the  prosecuting  at- 
torney, and  that  he  had  agreed  that  it  should 
go  to  the  Jury  as  evidenca  The  prosecuting 
attorney  stated  to  the  court  that  he  knew 
nothing  of  the  statement  until  early  in  the 
term,  and  he  was  asked  to  sign  an  agreement 
to  the  effect  that  it  could  be  used  In  the  trial, 
but  he  refused  to  sign  an  agreement,  and  so 
informed  defendant's  counsel,  and  that  he 
stated  to  defendant's  counsel  that  he  would 
object  to  the  offer  of  the  statement  at  the 
trial.  Thereupon  the  court  refused  to  admit 
the  affidavit  of  Dr.  Coffman  or  any  part  ot 
it  or  any  of  the  evidence  of  Drs.  Hoffman, 
Scherr,  or  Bell,  taken  out  of  the  bearing  of 
the  Jury,  to  which  ruling  of  the  court  the 
defendant  by  counsel  objected  and  excepted. 
Counsel  for  the  defendant  makes  affidavit 
that  he  then  stated  he  was  taken  by  surprise, 
and  asked  for  a  continuance  of  the  case, 
which  was  refused.  This  statement  is  de- 
nied by  the  trial  Judge  and  the  prosecuting 
attorney,  and  the  record  does  not  disclose 
that  such  motion  or  statem^it  was  made. 
It  is  reasonably  clear  that  counsel  for  tike 
defense  was  under  the  impression  that  tbe 
affidavit  of  Dr.  Coffman  would  be  admitted 
as  evidence  in  the  trial,  or  at  least  the  ma- 
terial part  thereof,  and  that  he  gained  such 
impression  or  understanding  after  confer- 
ence with  the  inrosecuting  attorney.  The 
prosecuting  attorney  admits  having  the  affi- 
davit presented  to  him  for  that  purpose^  but 
denies  that  he  agreed  to  its  Introduction. 
The  affidavit  of  Wm.  MacDonald  is  persua- 
sive that  some  negotiation  or  understanding 
was  pending  between  the  attorneys  prior 
to  the  trial  with  reference  to  its  introduc- 
tion as  evidence.  Defendant's  counsel  is  very 
positive  in  his  affidavit  that  there  was  such 
an  understandingp  and  that  he  relied  upon 
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the  same,  and  as  a  result  thereof  permitted 
his  important  witness  to  be  absent  from  the 
trial.    The  fact  that  he  did  allow  this  witness 
to  go  without  the  jurisdiction  of  the  court, 
carrying  with  him  evidence  of  the  most  vital 
and  important  character  to  his  client,  charged 
with   a  capital  offense,  is  strongly  indica- 
tive that  he  relied  upon  an  assurance  that 
the  affidavit  would  be  permitted.    Which  of 
the  contentions  is  true  we  do  not  know,  and 
it  is  immaterial.    Here  was  an  unfortunate 
misunderstanding,  and  a  matter  of  serious 
import  to  the  defendant.    The  trial   court 
could  see  that  the  evidence,  if  it  had  been  in- 
troduced, would  be  material  and  vital  to  his 
defense.    The  defendant  himself  was  not  to 
blame.    Can  we  say  that  blame  should  be 
charged  to  any  person?    The  defendant  has 
been  the  innocent  victim  of  an  unfortunate 
circumstance.    The  question   that   concerns 
us  here  is  whether  the  defendant  under  these 
drcnmstances  has  had  a  fair  trial.    Seeing 
the  Importance  of  'this  pertinent  evidence, 
would  it  not  have  been  proper  for  the  tri&l 
court  to  delay  the  trial,  or  discharge  the 
Jury  and  await  a  time  until  the  defendant 
could  procure  his  evidence,  and  present  a 
full  defense  under  all  these  facts  and  cir- 
cumstances?   The  Ck>nstitution  provides  that 
a  person  accused  of  crime  "shall  be  con- 
fronted with  the  witnesses  against  him,  and 
shall  have  the  assistance  of  counsel,  and  a 
reasonable  time  to  prepare  for  his  defense; 
and  there  shall  be  awarded  to  him  compul- 
sory process  for  obtaining  witnesses  in  his 
favor."    The  spirit  of  this  provision  in  our 
Bill  of  Rights  is  summed  up  in  the  expres- 
sion "the  defendant  shall  have  a  fair  trial." 
We  are  not  unmindful  that  the  accused  must 
use  diligence^  and  if  he  does  not  do  so  it  is 
at  his  peril.    But  can  we  say  that  diligence 
has  not  been  used  here?    It  is  apparent  that 
from  the  time  the  indictment  was  returned 
defendant  had  made  diligent  preparation  for 
his  triaL    We  think  under  the  circumstances 
that  the  material  part  of  Dr.  Ooffman's  af- 
fidavit, together  with  the  supporting  evidence 
of  the  other  physicians,  should  have  gone  to 
the  jury,  or  that  the  trial  should  have  been 
delayed  until  reasonable  effort  had  been  made 
to  procure  the  attendance  of  Dr.  Goffman. 
It  is  apparent  that  such  evidence  could  have 
be^  procured,  that  it  was  material  to  the 
issue,  and  that  it  was  prejudicial  error  to 
the  defendant,  under   all  these  facts  and 
drcnmstances,  to  proceed  with  the  trial  In 
its  absence.    In  Bozley  v.  Commonwealth, 
24  Grat.  (Va.)  649,  the  prosecutrix  made  a 
different  statement  on  the  trial  frcnn  that 
made  by  her  in  the  preliminary  hearing  be- 
before  Justice  of  the  Peace  Melvin,  who  at 
the  time  of  the  trial  was  not  in  attendance 
upon  the  court  and  had  not  been  summoned. 
His  absence  and  failure  of  the  defense  to  in- 
troduce him  as  a  witness  was  satisfactorily 
accounted  for,  and,  upon  affidavit  showing  in 


what  particulars  she  had  varied  in  her  two 
statements  and  that  such  variance  could  be 
shown  by  Justice  of  the  Peace  Melvin,  the 
verdict  was  set  aside,  and  a  new  trial  award- 
ed on  the  ground  of  surprise.  Is  it  not  ap- 
parent that  there  was  surprise  in  the  case  at 
bar? 

[8]  Error  is  assigned  because  the  court  re- 
fused to  permit  the  defense  to  cross-examine 
the  prosecutrix  about  what  became  of  an  ab- 
sorbent pad  which  she  claimed  to  have  had 
pinned  to  her  underclothing  at  the  time  of 
the  alleged  assault,  and  because  of  the  re- 
marks made  by  the  judge  to  defendant's 
counsel  in  that  connection.  It  was  the 
theory  of  the  defense  that  the  ride  in  the 
automobile  took  place  in  Christmas  week, 
and  at  a  time  when  the  girl  had  no  men- 
strual flow,  and  therefore  it  became  material 
to  inquire  specifically  as  to  what  disposition 
was  made  of  this  pad  on  the  occasion  desig- 
nated by  her.  Upon  inquiry  along  this  line, 
the  court  said,  "Mr.  Shores,  I  want  you  to 
understand  that  this  girl  is  only  a  child  and 
not  much  latitude  will  be  allowed  in  your 
examination  of  her.  Tou  can  ask  this  one 
question,  but  you  cannot  go  into  this  any 
further."  While  the  court  has  wide  discre- 
tion in  controlling  the  manner  of  examina- 
tion of  young  and  unsophisticated  witnesses, 
it  should  not  prevent  full  investigation  of 
facts  in  their  knowledge  which  may  have  a 
material  Influence  in  deciding  the  issues, 
l^e  court  permitted  this  witness  to  be  led  to 
some  extent  in  her  examination,  which,  In 
tender  consideration  of  her  age  and  inex- 
perience, may  have  been  proper ;  but,  on  the 
other  hand,  defendant  was  on  trial  for  his 
life,  and  a  full  cross-examination  on  the  de- 
tails of  the  alleged  crime  should  have  been 
permitted.  We  cannot  say  that  the  remarks 
of  the  court  as  shown  by  the  record,  were 
prejudicial.  It  is  the  result  of  the  ruling, 
couched  in  these  remarks,  which  is  subject 
to  criticism. 

Many  exceptions  were  taken  by  the  de- 
fense to  refusals  to  permit  answers  to  be 
made  to  questions  propounded,  but  in  most 
instances  there  is  nothing  to  show  what  the 
answers  would  have  been,  and  hente  these 
assignments  of  error  cannot  be  sustained. 

There  are  many  other  assignments  of  er- 
ror which,  in  view  of  a  new  trial,  it  will  not 
be  necessary  to  consider. 

[4]  The  fact  that  defendant  was  deprived 
of  the  benefit  of  material  evidence  by  reason 
of  an  unfortunate  misunderstanding  between 
counsel,  clearly  shown,  coupled  with  refusal 
of  the  trial  judge  to  i)ermit  the  introduction 
of  witnesses  to  show  that  Carskadon  was 
mistaken  as  to.  the  time  when  he  removed 
the  haystack,  together  with  lack  of  corrobo- 
rating evidence  of  force  used  in  the  com- 
mission of  the  alleged  assault,  the  silence  of 
the  prosecutrix  until  she  became  pregnant, 
the  verdict  of  the  jury  wherein  they  recom- 
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mended  leniency  of  the  court,  and  all  the 
other  facts,  have  impelled  us  to  the  con- 
clusion that  a  new  trial  should  be  accorded 
defendant 

The  judgment  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded. 

Reversed  and  remanded. 


(90  W.  Va.  525) 

THAYER  V.  HOLLEY.     (No.  4347.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March   14,    1922.) 

(ByUabua  hy  the  Court,) 

1.  Appeal  and  error  <s=s>l033(9)— Verdict  for 
less  than  sum  oalled  for  by  contract,  and 
supported  by  evidence,  will  not  be  set  aside 
on  defendant's  theory  that  it  should  be  treat- 
ed as  a  finding  against  any  contract. 

Where  in  an  action  for  damages  the  ver- 
dict of  the  Jury  is  much  less  than  the  sum 
sued  for  or  called  for  by  the  contract  sued  on 
and  supported  by  the  evidence,  the  judgment 
on  the  verdict  will  not  be  'set  aside  on  writ  of 
error  by  the  defendant,  on  the  theory  that  the 
verdict  should  be  treated  as  a  finding  of  the 
jury  agaiust  the  fact  of  the  contract,  and  lack 
of  evidence  to  support  the  verdict,  or  upon  any 
other  theory. 

2.  Trial  e=s>260(l)— Instruotfons  repeating 
law  applicable  may  be  rejeoted  %v1thout  er- 
ror. 

Instructions  to  the  jury  which  properly 
present  the  different  theories  of  the  parties  are 
all  that  can  properly  be  demanded  on  the  trial, 
and  instructions  repeating  the  law  applicable 
to  the  case  may  without  error  be  rejected. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  in  assumpsit  by  John  J.  Thayer 
against  James  A.  HoUey.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

W.  E.  Chilton  and  Ck)nley  &  Johnson,  all 
of  Charleston,  for  plaintiff  in  error. 

S.  B.  Avis,  of  Charleston,  for  defendant 
in  error. 

MILLEB,  J.  In  assumpsit,  upon  the  com- 
mon and  two  special  counts,  the  plaintiJOf 
sued  for  $4,000.00  and  obtained  a  verdict 
and  judgment  for  but  $700.00. 

The  suit  was  for  commissions  or  compensa- 
tion alleged  to  have  been  earned  by  the  plain- 
tiff, employed  by  defendant  on  March  24, 
1919,  to  negotiate  and  make  sale  of  the  stand- 
ing timber  on  a  tract  of  1,075  acres  of  land 
in  Lincoln  (bounty,  the  terms  of  the  contract, 
a  verbal  one,  being  that  plaintiff  was  to 
have  as  his  commissions  or  compensation  all 
that  he  should  obtain  for  the  timber  over 
and  above  $14,000.00,  the  net  price  stipulated 
to  be  paid  to  defendant.  The  only  plea  was 
non  assumpsit,  on  which  issue  was  joined. 

[1]  On  the  trial  plaintiff  proved  and  relied 


on  the  negotiations  with  and  sale  of  the 
timber  to  one  George  E.  Breece,  which  ne- 
gotiations he  and  Breece  swear  were  begun 
some  time  prior  to  April  1,  1919,  but  the 
sale  was  not  actually  concluded  until  about 
May  17,  1919.  Breece  it  is  proven  was  able, 
r^ady  and  willing  to  consummate  the  pur- 
chase at  the  price  of  $18,000.00,  and  upon 
the  other  terms  stipulated,  of  which  defend- 
ant had  notice  but  refused  to  execute  the 
contract  on  his  behalf  for  various  reasons. 

The  first  of  these  reasons  is  that  the  ver- 
bal authority  given  plaintiff  was  on  April  1, 
and  not  on  March  24,  1919,  a  controverted 
fact,  which,  if  material,  must  be  regarded  as 
having  been  settled  adversely  to  defendant's 
contention  by  the  verdict  of  the  jury. 

The  second  reason  affirmed  by  defendant  is 
that  one  Sweetland,  who  had  an  interest 
with  him  in  the  land,  was  advised  by  him  by 
letter  of  April  1,  1919,  that  he  had  that  day 
offered  the  timber  to  plaintiff  at  the  price  of 
$14,000.00  net  to  them,  In  which  letter  he  ad- 
vised Sweetland  that,  "I  think  his  people  are 
the  Courtneys  who  are  stave  people,"  etc, 
also  saying,  "If  the  price  mentioned  is  sat- 
isfactory and  you  have  any  information  you 
can  give  me  relative  to  this  timber  let  me 
have  it  right  quick."  He  further  says  that 
Sweetland  replied,  by  letter  dated  April  3d, 
received  by  him  April  4th,  expressing  dis- 
satisfaction with  the  price  for  various  rea- 
sons, but  did  not  disaffirm  the  jproposition 
made  to  Thayer,  of  $14,000.00.  And  defend- 
ant swears  that  he  showed  this  letter  from 
Sweetland  to  Thayer  on  April  5,  1919,  and 
that  on  that  occasion  limited  his  authority 
to  a  sale  to  Courtney,  whom  Thayer  had  rep- 
resented to  him  to  be  his  inunediate  custom- 
er for  the  timber;  and  that  Thayer  accom- 
panied by  Courtney  a  few  days  after  April 
21st  went  upon  the  land  to  inspect  the  tim- 
ber, and  subsequently  decided  not  to  take  it 
upon  the  terms  stipulated ;  and  that  Thayer 
thereafter  had  no  authority  to  negotiate  a 
sale  to  Breece  or  to  any  one  else,  his  author* 
ity  to  sell  being  limited  on  April  5th  to 
Courtney. 

That  defendant  showed  Thayer  Sweet- 
land's  letter  of  April  3d  is  admitted  by 
Thayer,  but  he  says  that  this  occurred  in 
Holley's  room  in  the  HoUey  Hotel,  about  the 
16th  or  17th  of  April,  the  Wednesday  or 
Thursday  before  the  city  election  which  oc- 
curred on  April  21st.  Thayer  flatly  con- 
tradicts defendant  that  his'  authority  was 
then,  or  at  any  time,  limited  to  a  sale  to 
Courtney.  On  the  contrary  he  says  that  he 
had  not  then  talked  to  ciourtney,  but  bad 
him  as  well  as  Breece  and  others  in  mind 

• 

as  prospective  customers  for  the  timber,  but 
did  not  then  refer  to  Courtney ;  that  several 
days  after  he  was  employed  to  sell  the  tim- 
ber, he  met  defendant  in  the  lobby  of  the 
Union  Building,  and  among  other  things  re- 
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quested  that  if  anybody  should  come  to  him 
to  make  a  price,  to  name  $25.00  per  acre; 
that  Holley  replied  that  he  would  not  do 
that,  hut  would  refer  them  to  plaintiff.  He 
denies  that  Holley  ever  showed  him  the 
Sweetland  letter  in  his  office.  Other  facts 
and  circumstances  were  introduced  in  evi- 
dence tending  to  corroborate  the  parties  in 
their  respective  contentions  on  the  question 
of  this  limited  authority  of  Thayer.  The 
fact  is  a  very  much  controyerted  one,  and 
was  one  clearly  for  the  Jury,  and  must  be 
regarded  as  having  been  found  in  favor  of 
the  plaintiff. 

So  that  the  fact  of  the  negotiations  with 
and  sale  to  Breece  being  settled  by  the  ver- 
dict in  favor  of  plaintiff's  contention,  we  can 
not  say  that  the  evidence  preponderates  on 
the  side  of  defendant 

It  is  insisted  that  the  documentary  evi- 
dence Introduced  corroborates  Holley,  re- 
ferring especially  to  Holley's  letter  to  Sweet- 
land  and  the  latter's  letter  to  him,  and  to 
Holley's  letter  to  Thayer  of  May  17th.  We 
do  not*  find  much,  if  anything,  in  these  let- 
ters to  support  Holla's  contention  on  the 
question  of  limited  authority.  In  his  letter 
to  Sweetland  of  April  Ist,  he  says  not  a  word 
about  having  limited  Thayer's  authority  to  a 
sale  to  Courtney,  or  to  any  one  in  any  way. 
He  does  not  even  say  he  knew  Thayer's  cus- 
tomer was  Courtney.  All  he  said  was:  *'I 
think  his  people  are  the  Oourtneys."  This 
could  have  been  but  a  surmise,  if  it  be  true, 
as  Thayer  swears,  that  he  had  not  yet  seen 
Courtney.  In  Thayer's  letter  to  Holley  of 
May  20th,  in  reply  to  that  of  Holley  of  May 
17th,  he  denies  flatly  that  HoUey  had  limited 
his  authority  to  a  sale  to  Courtney,  and  calls 
Holley's  attention  to  the  fact  that  he,  when 
he  showed  him  Sweetland's  letter,  Eudd  go 
ahead  and  sell  the  timber  and  that  he  would 
stidL  to  his  agreement  with  him.  This  let- 
ter advised  Holley  that  afterwards  he  had 
comi^eted  the  sale  to  Breece.  We  think 
this  documentary  evidence  tends  rather  to 
corroborate  Thayer  than  Holley.  The  letter 
of  Holley  to  Thayer  contained  self-serving 
declarations,  after  Thayer  had  made  sale  to 
Breece,  and  thus  denied  by  Thayer,  Holley's 
letter  had  no  preponderating  force  in  his  fa- 
vor. 

On  this  contrition,  however,  it  is  strenu- 
ously urged  that  all  the  evidence  introduced 
by  plaintiff  was  under  the  third  count,  count- 
ing on  the  alleged  contract,  and  sale  of  the 
timber  to  Breece,  and  demanding  the  stipu- 
lated compensation  of  $4,000.00,  to  which 
plaintiff  would  have  been  entitled,  if  entitled 
to  anything  thereunder,  and  that  the  jury's 
verdict  for  $700.00  should  be  regarded  as  a 
finding  against  plaintiff  on  the  theory  of  a 
sale  to  Breece,  and  as  a  finding  in  his  favor 
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on  the  theory  of  a  quantum  meruit,  under 
the  second  count;  but  that  as  there  was  no 
proof  of  the  actual  value  of  his  services  or 
expenses,  there  is  nothing  in  the  evidence 
on  which  the  verdict  should  be  allowed  to 
stand  for,  any  sum.  The  amount  of  the  ver- 
dict is  exactly  five  per  cent  of  the  net  price 
stipulated  to  be  paid  defendant  for  the  tim- 
ber. It  is  possible  the  Jury  may  have  con- 
cluded that  under  the  circumstances  this 
sum  would  sufficiently  compensate  the  plain- 
tiff. But  we  can  not  say  this  was  the  basis 
of  their  verdict.  On  the  contrary  they  might 
have  f otmd  the  full  amount  claimed  by  plain- 
tiff. That  they  found  a  less  sum  defendant 
can  not  complain,  and  plaintiff  does  not 
complain  of  the  verdict.  In  such  a  case  this 
court  will  not  be  Justified  in  disturbing  the 
verdict  Morris  v.  Risk,  86  W.  Va.  30,  102 
S.  E.  725. 

Counsel  for  defendant  say  we  have  decided 
on  several  occasions  that  a  verdict  contrary 
to  the  decided  weight  of  the  evidence,  or 
resting  upon  both  oral  and  documentary  evi- 
dence and  uncontroverted  facts  decidedly 
against  the  preponderance  of  the  evidence, 
will  be  set  aside,  and  a  new  trial  awarded. 
And  we  have  so  decided.  Fuccy  v.  Coal  ^ 
Coke  Ry.  Co.,  75  W.  Va.  136,  83  S.  E.  301 ; 
Devericks  t.  Fair  Grounds  Improvement  Co., 
73  W.  Va.  174,  80  S.  E.  143;  McDermitt  v. 
Forbes,  73  W.  Va.  240,  80  S.  B.  356;  South 
Penn  Oil  Co.  v.  Blue  Creek  Development  Co., 
77  W.  Va.  682,  88  S.  B.  1029;  Kyle  v.  Hud- 
dlestun,  80  W.  Va.  439,  92  S.  B.  679.  But 
we  find  no  Justification  in  the  evidence  for 
the  application  of  these  principles  in  the 
present  case. 

[2]  Errors  are  assigned  in  the  giving  and 
refusing  of  instructions.  Only  one  instruc- 
tion was  given  on  behalf  of  the  plaintiff.  It 
simply  told  the  Jury  that  if  they  found  from 
the  evidence  that  the  contract  was  as  alleged 
and  sworn  to  by  plaintiff,  and  that  he  had 
negotiated  the  sale  to  Breece,  they  should 
find  for  the  plaintiff,  unless  they  should  find 
from  the  evidence  that  prior  to  such  sale 
defendant  had  revoked  plaintiffs  agency. 
This  instruction  did  not  exclude  the  theory 
of  revocation  of  Thayer's  authority  by  de- 
fendant 

Of  the  six  instructions  requested  by  de- 
fendant the  court  gave  numbers  1,  2,  3,  and 
5,  and  rejected  numbers  4  and  A.  Those 
given  covered  fully  defendant's  theory  of  a 
revocation  of  Thayer's  authority  to  sell  to 
any  one  except  Courtney,  and  the  duty  of 
plaintiff  as  a  condition  of  recovery  to  pre- 
sent a  case  of  preponderanting  evidence  in 
his  favor.  Instruction  A,  which  would  have 
directed  the  Jury  to  find  a  verdict  for  de- 
fendant, was  of  course  projierly  rejected. 

The  Judgment  must  be  affirmed. 
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TALBOTT   V.  PAYNE,   DIreotor  General  of 
Rallroada.     (No.  4430.) 

(Supreme  (Jourt  of  Appeals  of  West  Virginia. 
Feb.  14,  1922.     Rehearing  Denied  Aprfl 

4p  1922.) 

(8yUabu9  hy  tne  Court,) 

1.  Carrlera  <d=s>2(>5,  216— Not  an  loaurer  of  llvo 
atock;  not  liable  for  injuries  arising  from  in- 
herent nature  and  propensities  of  animals. 

A  carrier  is  not  aa  insurer  of  live  stock 
delivered  to  it  for  transportation  as  in  the  case 
of  inanimate  property.  For  injuries  to  such 
live  stock  shipments  arising  from  the  inherent 
nature  or  propensities  of  the  animals  the  car- 
rier is  not  liable. 

2.  Carriers  ^=5>228(l)— Where  animala  found 
dead  at  destination  were  shown  to  have  been 
in  good  condition  and  proporiy  loaded  and 
oarried  promptly  without  aoeldont,  reault  at- 
tributed  to   animals'    proponaitioa. 

Where  it  is  shown  that  a  shipment  of  live 
stock  was  in  good  condition  when  delivered 
to  a  carrier;  that  the  car  was  not  improperly 
loaded,  where  the  loading  was  done  by  the  ship- 
per; that  the  car  was  promptly  and  expedi- 
tiously moved  from  the  initial  point  to  destina- 
tion without  any  accident  to  the  train  carrying 
the  same;  and,  that  no  injury  could  have  oc- 
curred to  such  stodc  from  negligence  in  the 
cransportation  thereof,  notvnthstanding  which 
it  is  found  that  some  of  the  stock  are  dead 
upon  arrival  at  destination— such  result  will 
be  attributed  to  the  inherent  nature  or  pro- 
pensities of  the  animals,  and  not  to  the  negli- 
gence of  the  carrier. 

3.  Carriers    ^s»2l 8(3) —Shipper   not    barred 
from  suing  for  loss  to  Interstate  shipment  bo-' 
cause  failing  to  file  claim  as  per  contract. 

A  shipper  is  not  barred  from  maintaining 
a  suit  against  the*  carrier  to  recover  for  a 
loss  to  an  interstate  shipment  of  live  stock 
occasioned  by  the  carrier's  negligence,  because 
he  did  not  file  his  claim  with  the  carrier  within 
four  months,  as  provided  by  the  live  stock 
contract;  the  federal  Interstate  Commerce  Act 
providing  that  no  such  notice  shall  be  required 
in  such  case  as  a  condition  precedent  to  re- 
covery. 

Error  to  Circuit  Court,  Greenbriei  Cbunty. 

Action  by  L.  H.  Talbott  against  J.  B. 
Payne,  Director  General  of  Railroads.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed,  verdict  set  aside,  and  cause 
remanded  for  new  triaL 

Fitzpatrlck,  Campbell,  Brown  &  Davis  and 
O.  W.  Strickling,  all  of  Huntington,  for 
plaintiff  in  error. 

R.  L.  Cnark,  of  Union,  for  defendant  in 
error. 

RITZ,   J.     The   defendant,   the   Director 
General  of  Railroads,  by  this  writ  of  error  i 
seeks  reversal  of  a  Judgment  against  him 
for  the  value  of  certain  live  stock  whidi,  It 
is  claimed  by  the  plaintiff,  died  while  being 


transported  over  the  Chesapeake  &  Ohio 
Railroad  as  a  result  of  the  negligence  and 
carelessness  of  the  carrier. 

About  the  1st  of  October,  1919,  the  plain- 
tiff ordared  a  stock  car  for  a  shipment  of 
bogs  from  Ft.  Spring,  W.  Va.,  to  Baltimore, 
Md.  Pursuant  to  this  order,  the  defendant 
placed  a  car  upon  the  tracks  at  Ft  Spring. 
The  hogs  for  shipment  were  gathered  by  the 
plaintiff  from  varioas  parts  of  Monroe  coun- 
ty, b^ng  driven  to  the  point  of  shipment  from 
these  points,  ranging  in  distance  from  6  to 
SO  miles  thereftom.  They  reached  B^  Spring 
and  were  placed  in  the  pens  about  noon  on 
the  2d  of  pctober,  where  they  were  watered 
and  fed,  and  were,  according  to  the  testi- 
mony of  the  parties  who  drove  the  hogs  in, 
being  the  plaintiff's  son  and  another  man  hir* 
ed  for  the  purpose,  in  good  condition.  Later 
in  the  evening,  the  exact  time  not  appearing, 
they  were  loaded  into  the  car,  and  at  9:20 
picked  up  by  an  eastrbound  freight  train. 
The  shipment  reached  Clifton  EVnrge  at  4:80 
on  the  morning  of  October  3d.  It  remained 
there  until  6 :30  on  that  morning,  when  it  con- 
tinued its  Journey  east,  arriving  at  Charlottes- 
ville at  3 :25  p.  m.  on  October  8d.  It  seems 
that  the  train  containing  this  shipment  mov- 
ed out  of  Charlottesville  five  minutes  after  it 
reached  that  station,  to  wit,  at  3 :30  p.  m.  on 
October  8d,  and  arrived  at  Potomac  Yards  at 
9:05  p.  m.  of  that  day,  covering  the  whole  dis- 
tance from  Ft.  Spring  to  Potomac  T&rds,  more 
than  300  miles,  in  a  little  less  than  24  hours. 
At  Potomac  Yards  the  car  was  cut  out  for 
the  purpose  of  feeding,  watering,  and  rest- 
ing the  animals.  It  was  discovered  upon 
unloading  the  car  that  21  of  the  hogs  therein 
were  dead.  The  remaining  88  were  fed, 
watered,  and  rested,  and  sent  forward  on 
the  next  morning  to  their  destination  at 
Baltimore,  where  they  arrived  in  good  con- 
dition, as  testified  to  by  the  party  receiving 
them,  and  where  they  were  sold  without 
depreciation  in  the  price  on  account  of  their 
condition.  It  is  for  the  value  of  these  21  hogs 
that  died  between  Ft  Spring  and  Potomac 
Yards  that  recovery  is  sought  in  this  suit. 
The  plaintiff  tesrtifies  that  the  hogs  were 
worth  $25  apiece,  or  a  total  of  $525.  There 
was  no  other  direct  evidence  as  to  their 
value.  The  jury  found  a  verdict  for  $175^ 
and  upon  this  verdict  the  court  rendered 
judgment 

[1]  There  is  no  substantial  conflict  be- 
tween counsel  as  to  the  liability  of  a  com- 
mon carrier  of  live  stock.  It  seems  to  be  very 
well  established  .that  the  general  rule  mak- 
ing a  carrier  absolutely  liable  for  the  loss  of 
goods  intrusted  to  it  for  transportation,  un- 
less such  loss  occurs  from  the  act  of  God  or 
the  public  enemy,  is  qualified  when  applied 
to  live  stock,  and  made  subject  to  the  far- 
ther exception  that  it  is  not  an  insurer 
against  injury  resulting  from  the  inherent 
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nature  or  propensities  of  the  animals,  and 
without  fault  of  tlie  carrier.  And  this  rule 
in  tills  case  is  still  farther  modified  by  the 
tBLQt  that  the  shipment  was  loaded  by  the 
plaintiff,  or  his  agent,  and  because  thereof, 
under  a  condition  in  the  bill  of  lading  author- 
ised by  the  act  of  Congress  regulating  inter- 
state commerce,  the  shipper  Is  liable  for  any 
injury  resulting  from  negligence  in  loading 
the  car. 

[2]  The  plaintiff  introduced  the  two  men 
who  drove  the  hogs  into  Ft  Spring,  who  tes- 
tified that  they  were  tn  good  condition  when 
placed  in  the  pens^  for  loading,  These  wit- 
nesses also  testify  that  the  number  of  hogs 
with  which  they  started  was  114,  that  one 
died  on  the  way,  and  that  they  reached  Ft 
Sprbig  with  100.  They  do  not  account  for 
the  other  four.  They  further  state  that  a 
car  of  the  size  of  the  one  in  which  these  hogs 
were  loaded  could  easily  contain  the  number 
loaded  in  it  In  fact,  their  testimony  is  that 
such  a  car  could  comfortably  contain  from 
120  to  126  of  such  hogs.  The  party  who  load- 
ed the  hogs  for  the  plaintiff  likewise  testifies 
that  they  were  in  good  condition  when  load- 
ed, and  that  the  car  was  not  crowded ;  that 
it  was  of  sufficient  size  to  contain  from  120 
to  125  hogs  of  the  size  of  the  ones  loaded 
therein.  The  commission  merchant  in  Balti- 
more who  received  the  hogs  testified  that  the 
8S  received  by  him  were  in  good  condition 
when  received,  and  that  the  car  in  which 
they 'Were  shipped  was  of  sufficient  size  to 
comfortably  haul  from  120  to  125  hogs  of 
that  size.  On  this  showing  the  plaintiff  con- 
tended that  it  was  incumbent  upon  the  de- 
fendant to  aCicount  for  the  death  of  these 
hogs  ftom  some  cause  for  which  he  wks  not 
responsible,  and  this  he  undertook  to  do. 
He  showed  by  the  three  conductors  who  liad 
charge  of  the  trains  that  carried  the  hogs 
from  Ft  Spring  to  Potomac  Yards  the  move- 
ment of  these  trains,  as  above  Indicated. 
Each  of  these  conductors  testified  from  their 
records  of  the  trip  made  by  them  at  the  time, 
showing  when  the  shipment  left  Ft  Spring, 
when  it  reached  Clifton  Forge,  and  when  it 
left  Clifton  Forge  and  reached  Charlottes- 
ville, and  left  that  point  and  its  arrival  at 
Potomac  Yards.  In  addition  to  this  show- 
ing, it  \b  proven  that  the  trip  made  was  an 
^cceptionally  good  one;  the  time  consumed 
being  less  than  is  ordinarily  consumed  by 
live  stock  shipments.  It  is  shown  further 
by  ea<dk  of  these  conductors  that  there  was 
no  rough  handling  of  the  train,  nor  any  a^ 
ddent  of  any  kind  which  could  have  caused 
tbe  injury  to  the  animals.  The  conductor 
who  moved  the  car  from  Ft.  Spring  states 
that  when  he  picked  it  up  the  hogs  were  rest- 
less, and  were  squealing,  and  that  he  called 
the  attention  of  the  agent  to  this  fact  at  the 
time,  and  that  it  was  his  belief  that  they 
were  overcrowded  in  the  car;  that,  while 
the  shipment  was  made  on  the  2d  of  October, 
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the  weather  was  unusually  warm  for  that 
time  of  the  year,  the  thermometer  reach- 
ing 04*  at  Charlottesville,  Va.,  on  the  3d  of 
October,  the  day  on  which  the  hogs  passed 
through  that  place.  The  conductor  who  took 
the  shipment  from  Clifton  Forge  to  Char- 
lottesville testifies  that  there  was  no  accident 
to  his  train  between  Clifton  Forge  and  Char- 
lottesville, nor  any  unusual  handling  of  it 
that  could  have  caused  any  injury  to  the 
animals.  It  appears  from  the  testimony  of 
one  of  the  conductors  that  when  the  hogs 
reached  Charlottesville  come  of  them  were 
then  dead,  and  that  they  were  extremely 
restless,  were  attempting  to  break  out  of  the 
car,  and  were  fighting  and  squealing  at  that 
time.  The  conductor  who  took  the  train 
from  Charlottesville  to  Potomac  Yards  made 
an  exceptionally  quick  trip,  covering  the  110 
miles  in  less  than  six  hours.  He  testifies 
that  his  train  only  made  two  stops  between 
Charlottesville  and  Potomac  Yards;  that 
there  was  no  rough  handling  of  it,  and  no 
accidents  happened  to  it  All  three  of  these 
conductors  observed  this  car  of  hogs  while 
in  the  train  in  their  charge,  and  all  swear 
that  the  hogs  were  at  various  times  fighting 
and  squealing,  and  that  In  their  opinion  the 
car  was  overloaded;  there  not  being  suffi- 
cient space  therein  for  the  hogs  to  be  carried 
in  comfort.  The  man  in  charge  of' the  stock- 
yards at  Potomac  Yards  who  unloaded  the 
hogs  states  that  the  death  of  the  21  hogs 
was  evidently  due  to  the  fact  that  too  many 
hogs  were  placed  In  the  car.  He  has  had 
many  years'  exi>erience  in  handling  live  stock, 
and  is  very  confident  that  this  car  was  bad- 
ly overloaded.  It  is  further  testified  by  one 
of  the  witnesses  for  the  plaintiff  that  hogs 
raised  out  in  the  fields  will  stand  being 
driven  or  shipped  very  much  better  than 
hogs  raised  in  pens,  but  it  is  not  shown  how 
many  of  these  hogs  were  raised  in  pens  and 
how  many  were  raised  out  in  the  fields. 

The  court  instructed  the  Jury  that  the  de- 
fendant would  not  be  liable  for  the  loss  of 
the  hogs  if  they  believed  that  such  loss  was 
caused  by  the  car  being  overloaded,,  or  if 
they  believed  that  the  hogs  died  as  a  result 
of  their  inherent  nature  or  propensities  and 
without  fault  of  the  carrier.  By  its  verdict 
the  Jury  has  answered  both  of  these  questions 
in  the  negative,  that  is,  it  has  found  that 
the  car  was  not  overloaded,  and  it  has  also 
found  that  the  hogs  did  not  die  as  the  re- 
sult of  any  tuherent  propensities  or  weak- 
nesses which  they  possessed  as  animals,  but 
from  the  negligence  and  carelessness  of  the 
defendant  in  handling  them.  The  defendant 
insists  that  this  finding  cannot  be  sustained 
by  the  evidence. 

As  before  stated,  it  seems  to  be  well  estab- 
lished that  the  measure  of  liability  of  a  car- 
rier of  live  stock  is  a  little  different  from 
that  of  a  carrier  of  dead  freight.  In  tiie 
case  of  dead  freight,  there  is  nothing  inher- 
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ent  in  the  nature  thereof  against  which  the 
carrier  cannot  protect  himself.  He  can  safe- 
ly secure  the  hoxes  or  packages  in  which  the 
same  is  contained  against  interference,  either 
from  the  freight  Itself,  or  from  any  other 
cause,  except  the  act  of  God  or  the  public 
enemy.  In  the  case  of  live  stock  such  is  not 
the  case.  He  can,  of  course,  handle  them 
with  all  of  the  care  which  is  required  in 
the  case  of  handling  any  other  freight,  but, 
because  of  the  fact  that  the  animals  have  the 
power  of  locomotion  and  action,  he  is  not  in 
a  position  to  secure  them  against  injury 
from  each  other;  and,  further,  because  of  the 
fact  that  their  value  depends  upon  their  be- 
ing alive  at  the  point  of  destination,  he  is 
unable  to  prevent  their  death  from  causes 
due  to  their  natural  propensities.  This  doc- 
trine is  well  recognized  by  the  authorities. 
Maslin  V.  R.  R*  Co.,  14  W.  Va.  180,  35  Am. 
Rep.  748;  4  R.  C.  L.  tit  Carriers,  {  421;  10 
C.  J.  p.  123. 

Recognizing  this  to  be  the  law,  does  the 
evidence  in  this  case  Justify  the  finding  that 
the  death  of  the  21  hogs  was  due  to  the  negli- 
gence of  the  defendant?  The  evidence  is 
clear,  positive,  and  distinct  that  no  act  was 
done  or  duty  omitted  by  the  defendant,  or 
any  of  his  agents,  which  could  have  resulted 
in  injury  to  the  animals.  There  is  no  attempt 
made  upon  the  part  of  the  plaintiff  to  show 
that  such  was  the  case,  but  negligence  is 
sought  to  be  implied  from  the  fact  alone 
fhat  the  hogs  were  dead  when  they  reached 
Potomac  Yards.  Assuming,  as  the  Jury  has 
found,  that  the  car  was  not  overloaded,  and 
that  the  hogs  were  in  good  condition  when 
placed  in  the  car,  and  taking  as  true  that  the 
carrier  handled  the  shipment  with  all  rea- 
sonable dispatch,  and  with  all  reasonable 
care,  and  we  must  take  this  as  true  because 
it  is  proven  beyond  question,  and  the  time 
consumed  in  making  the  trip  fully  corrob- 
orates the  evidence  of  the  witnesses,  then  is 
there  a  presumi^tion  that  the  hogs  died  from 
some  negligent  act;  or,  rather,  under  such 
circumstances,  would  not  the  presumption 
be  that  the  death  of  the  hogs  came  from  some 
cause  for  which  neither  of  the  parties  might 
be  responsible?  In  other  words,  should  it 
not  be  attributed  to  the  natural  propensities 
of  such  animals  when  taken  from  the  sur- 
roundings in  which  they  had  been  raised, 
and  placed  on  board  a  railroad  car  to  be 
transported  a  long  distance  under  circum- 
stances to  which  they  were  entirely  unac- 
customed? In  the  case  of  Schaeffer  v.  R.  R. 
Co.,  108  Pa.  209,  31  AU.  1088,  47  Am.  St 
Rep.  884,  it  was  held  that  where  it  is  shown 
that  the  carrier  has  used  all  reasonable  care 
in  the  transportation  of  the  animals,  and 
their  death  cannot  be  accounted  for  upon  any 
satisfactory  grounds,  it  will  not  be  presumed 
that  the  same  arose  from  the  negligence  of 
the  carrier ;  and  in  Lewis  y.  R.  R.  Co.,  70  N. 
J.  Law,  132,  56  AtL  128,  1  Ann.  Cas.  156, 


it  is  held  that,  where  the  injuries  received 
by  the  live  stock  are  such  that  they  are  as 
likely  to  have  been  caused  by  the  nature  of 
the  animals  as  by  the  negligence  of  the  car- 
rier, the  court  cannot  assume,  in  the  absence 
of  evidence,  that  the  injuries  were  due  to  the 
latter  cause.  There  Is  a  note  to  this  case 
as  the  same  is  reported  in  the  Selected  Case 
Series  cited,  in  which  it  is  stated  that,  upon 
proof  that  the  carrier  performed  the  duty  in- 
cumbent upon  it,  the  loss  or  injury  to  live 
stock  is  presumed  to  have  been  due  to  the 
natural  propensities  of  the  animals,  and 
not  to  the  negligence  of  the  carriers,  which  Is 
supported  by  elaborate  citation  of  the  author- 
ities. If  no  explanation  of  the  handling 
of  this  shipment  had  been  made  by  the  car- 
rier, we  think  undoubtedly,  under  the  show- 
ing made  by  the  plaintiff,  the  Jury  might 
very  well  attribute  the  loss  of  the  hogs  to 
the  carrier's  negligence.  This  presumption, 
however,  is  removed  by  the  proof  of  proper 
handling  of  the  shipment  from  the  initial 
point  to  the  point  of  destination.  In  such  a 
case,  where  the  evidence  fails  to  attribute 
the  death  of  the  animals  to  any  particular 
cause,  and  It  is  shown  that  the  carrier  has 
fully  discharged  its  duty,  we  must  presume 
that  their  death  was  occasioned  by  the  nat- 
ural propensities  of  the  animals.  Of  course, 
it  is  well  known  that  such  animals  are  much 
more  likely  to  die  when  being  transported 
in  stock  cars  than  while  being  kept  in  the 
pens  or  fields  to  which  they  have  been  accus- 
tomed. Death  may  overtake  such  animals 
even  when  kept  in  the  pens  or  fields  where 
they  are  ordinarily  raised  without  negligence 
upon  the  part  of  those  charged  with  their 
custody,  and  this  likelihood  is  much  increas- 
ed when  they  are  taken  from  the  mode  of  liv- 
ing to  which  they  are  accustomed  and  sub- 
mitted to  one  imposing  upon  them  a  very 
much  severer  strain  for  a  long  space  of  time. 
We  are  of  opinion  that  when  a  case  like  this 
is  presented  in  which  the  evidence  clearly 
shows  that  the  carrier  has  been  guilty  of  no 
default  in  the  performance  of  his  duty,  and 
it  is  doubtful  whether  the  plaintiff  was  not 
himself  in  default,  although  the  Jury  has 
found  that  he  was  not,  the  death  of  the  ani- 
mals in  transit  must  be  attributed  to  the 
natural  propensities  of  such  animals. 

[3]  There  is  another  question  raised  by 
the  defendant  which  it  Is  contended  bars  re- 
covery, and  that  is  that  no  notice  of  claim 
was  given  to  the  defendant  by  the  plaintiff 
within  four  months  from  the  loss  of  the  ani- 
mals, as  required  by  a  provision  in  the  bill 
of  lading.  This  contention  is  met  by  the  first 
section  of  the  Bills  of  Lading  Act,  being  sec- 
tion 7976  of  Barnes'  Federal  Code  (U.  S. 
Comp.  St.  I  8604a),  wherein  it  is  provided : 

"That  if  the  loss,  damage,  or  injury  com- 
plained of  was  due  to  delay  or  damage  while 
being  loaded  or  uoloaded,  or  damaged  in  trans- 
it by  carelessness  or  negligence,  then  no  notice 
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of  claim  nor  ffling  of  dalm  shall  be  required 
as  a  condition  precedent  to  recovery.' 


fp 


This  was  an  interstate  shipment,  and  ia 
controlled  by  the  federal  Interstate  Com- 
merce Act  (24  Stat  379),  and  it  Is  unnecea* 
sary  under  that  act  to  give  the  notice  or  make 
the  daim  within  4  months,  as  contended  for 
by  the  defendant 

Our  conclusion  is  to  reverse  the  Judgment, 
set  aside  the  verdict  of  the  Jury,  and  remand 
the  case  for  a  new  triaL 


(90  W.  Va.  S29) 

WARREN  at  at.  v.  BOGGS  et  af.    (No.  4301.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Feb.  21,  1922.    Rehearing  Denied      • 
AprO  4, 1922.) 

(Syllabus  hy  the  Court.) 

1.  Boundaries  ^=>49(3)— Under  a  compromfse 
agreement,  held  that  land  should  be  surveyed 
as  of  the  date  of  a  desHinated  deed  using  sur- 
face measurement. 

Where  claimants  to  land  compromise  their 
differences  by  a  writing,  and  the  land  which  one 
of  the  claimants  shall  take  thereunder  is  des- 
ignated by  corners,  lines,  and  distances  as 
found  in  a  deed  of  a  certain  date,  recorded,  and 
made  to  his  predecessor  in  title,  and,  in  locat- 
ing and  surveying  the  land,  it  appears  that 
aU  of  the  comers  have  been  destroyed  and  the 
true  locations  thereof  disputed,  except  one  on 
which  the  parties  agree,  the  land  should  be 
surveyed  as  of  the  date  of  the  designated  deed, 
and  not  as  of  the  time  of  the  compromise 
agreement,  and  by  the  method  of  measurement 
used  in  the  original  survey,  beginning  at  the 
undisputed  corner;  and,  if  the  deed  shows  on 
its  face  that  the  corners,  lioes,  and  distances 
were  made  by  surface  measurement,  the  same 
measurement  should  be  used  in  restoring  the 
destroyed  comers  and  in  ascertaining  the  true 
boundaries,  l^e  proper  construction  of  the 
compromise  agreement  is  that  the  parties  in- 
tended that  the  comers  and  boundaries  should 
be  ascertained  by  the  measurement  set  out  in 
the  original  deed  referred  to  by  them. 

2.  Boundaries  ^=s>3(2)-— Where  distance  of  one 
line  and  the  course  of  another  conflict,  either 
should  oontrol,  according  to  Intent. 

Where  there  is  a  conflict  between  the  dis- 
tance of  one  line  and  the  course  of  another, 
either  the  course  or  the  distance  shall  control, 
according  to  the  manifest  intention  of  the  par- 
ties. 

3.  Boundaries  ^=s>35(l)— What  is  to  be  weigh- 
ed and  considered  In  determining  whether  one 
line  should  control  the  oourses  of  another 
line,  or  vice  versa,  stated. 

In  such  case  the  method  of  making  the  orig- 
inal survey,  whether  by  surface  or  horizontal 
measurement,  the  quantity  of  land  conveyed  and 
the  price  paid  therefor,  and  generally  the  facts 
and  circumstances  surrounding  the  parties  at 
the  time  of  the  survey  and  deed,  may  be  weigh- 
ed and  considered  in  determining  whether  the 


distance  of  one  line  of  the  survey  should  con- 
trol the  courses  of  another  line,  or  vice  vetsa. 

Appeal  from  Circuit  Court,  Roane  Ck>unty. 

Action  by  Agnes  Warren,  an  infant,  etc., 
and  othera  against  J.  O.  Boggs  and  others. 
From  a  decree  sustaining  a  demurrer  to  and 
dismhssing  plaintiffs'  bill,  plaintiffs  appeal. 
Reversed  and  remanded  for  further  proceed- 
ings in  conformity  with  the  opinion. 

S.  P.  Bell,  of  Spencer,  A.  G.  Mathews,  of 
Grantsville,  and  Daniel  Pendleton  and  Har- 
per &  Baker,  all  of  Spencer,  for  appellants. 

v.  B.  Archer  and  C.  N.  Matheny,  both  of 
Parkersburg,  and  Geo.  F.  Cunningham,  of 
Spencer,  for  appellees. 

LIVELY,  J.  This  cause  was  formerly  con- 
sidered by  this  court  on  appeal  from  a  de- 
cree sustaining  a  demurrer  to,  and  dismiss- 
ing, plaintiffs*  bill.  Warren  ▼.  Boggs,  83 
W.  Va.  89,  97  S.  B.  589.  A  statement  of  the 
facts,  as  set  out  by  the  pleadings,  is  there 
found. 

The  respective  property  Interests  of  the 
parties  in  the  subject-matter  of  the  litiga- 
tion have  been  determined  in  a  compromise 
agreement  entered  into  by  them  and  dated 
May  12,  1913.  By  that  agreement  the  par- 
ties have  designated  the  metes  and  bounds 
of  the  94-acre  tract  and  the  metes  and  bounds 
of  the  17-acre  and  115-pole  tract,  designated 
in  the  pleadings  "as  the  18-acre  tract,"  which 
interlocks  on  the  9i-acre  tract.  The  contro- 
versy is  now  as  to  the  proper  location,  with 
respect  to  these  two  tracts,  of  an  oil  well 
known  as  Boggs  No.  5.  ,If  that  well  Is  on 
the  94-acre  tract,  the  plaintiffs  are  entitled 
to  seven-eighths  of  the  one-eighth  royalty 
therein  and  defendants  to  one-eighth  of  the 
royalty;  if  the  sitns  of  the  well  is  on  the 
18-acre  tract,  then  defendant  is  entitled  to 
all  of  the  royalty.  The  lower  court  decided 
that  the  well  was  on  the  18-acre  tract,  that 
plaintiffs  were  not  .entitled  to  any  relief, 
and  dismissed  their  original,  amijended,  and 
supplemental  bills.  This  appeal  was  award- 
ed from  that  decree. 

[1,  S]  The  compromise  agreement  of  May 
12,  1913,  which  is  the  basis  of  this  litigation 
and  on  which  the  contentions  of  the  jmrties 
is  predicated,  recites  that  defendant  Boggs 
is  the  owner  of  the  IS-acre  tract — 

''which  was  conveyed  by  C.  C.  Smith  and  wife 
and  A.  B.  Wells  and  wife  to  N.  B.  Hoff  by  deed 
dated  March  1,  1886,  of  record  in  the  Roane 
county  court  clerk's  office  in  Deed  Book  No. 
12  at  page  64,  which  is  therein  bounded  and 
described  as  follows:  Beginning  at  a  stake  and 
pointers  Hiram  Nestor's  northwest  corner; 
thence  N.  2^  B.  16^  poles  to  a  stone, pile  and 
pointers;  .thence  S.  87%*'  B.  180  poles  to 
pointers  on  line  of  No.  9  and  10;  thence  S.  2" 
W.  15  poles  to  a  white  oak,  comer  to  said 
Nestor;  thence  N.  87%'  W.  with  Nestor  line 
180  poles  to  the  beginning— which  said  tract 


^s»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


332 


111  SOUTHBASTEBN  REPORTER 


(W.Va. 


of  18  acres  of  land  ia  daimed  by  the  said  J.  P. 
Boggs  to  lap  or  interlock  on  the  said  tract  of 
M  acres." 

The  deed  from  Smith  and  Wells  to  Hoff 
is  exhibited,  and  the  same  courses  and  dis- 
tances are  found  therein  as  above  given, 
with  the  addition  thereto,  after  the  last 
course  and  distance  (N.  87%i**  W.  with  the 
Nestor  line  180  poles  to  the  beginning),  of 
the  words  "surface  measurement  containing 
17  acres  and  115  poles."  The  consideration 
named  is  $106.30.  In  1892  Hoff  executed  a 
trust  deed  on  this  land  to  J.  A.  A.  Vandale, 
trustee,  to  secure  a  debt  owing  to  H.  W. 
6off,  in  which  the  same  corners,  courses, 
and  distances  are  given,  and  the  acreage 
stated  to  be  18  acres,  more  or  less.  And  on 
July  29,  1907,  Vandale,  trustee,  executed  the 
trust  and  deeded  the  land  to  J.  O.  Boggs  for 
$160,  in  which  the  same  courses,  distances, 
and  comers  are  given,  "being  the  same  tract 
of  land  conveyed  to  the  said  N.  B.  Hoff  by 
C.  G.  Smith  and  A.  B.  Wells  by  deed  bearing 
date  on  the  1st  day  of  March,  1886,  and  re- 
corded," etc.  In  the  two  last-named  deeds 
no  reference  1b  made  to  surface  measure- 
ment. The  boundaries  of  the  94-acre  tract 
are  Incorporated  In  the  compromise  agree- 
ment, but  they  liave  little  bearing  upon  the 
question  at  Issue,  the  location  of  the  well, 
ns  the  entire  18-acre  tract  seems  to  be  an  In- 
terlock upon  and  lying  within  the  boundaries 
of  the  94-acre  tract  The  location  and  es- 
tablishment of  thd  northern  line  of  the  18- 
acre  tract  running  from  the  stone  pile  and 
pointers  "S.  87%  *  B.  180  poles  to  pointers  on 
a  line  of  No.  9  and  10"  decides  the  Issue. 
If  this  line  runs  south  of  the  well,  thai 
plaintiffs  are  entitled  to  relief,  as  the  situs 
of  the  well  would  be  on  the  94-acre  tract; 
conversely.  If  the  true  location  of  the  line 
is  north  of  the  well,  then  the  well  is  on  the 
18-acre  tract*  and  the  decree  should  be  af- 
firmed. 

Twelve  surveyors,  sl:^  on  each  side,  went 
upon  the  land  and  surveyed  the  IS-acre  tract, 
and  those  introduced  as  witnesses  for  plain- 
tiffs. Thorn,  Taylor,  Shoup,  Bell,  COillds,  and 
Parks,  place  the  northern  line  of  the  18- 
acre  tract  ftt>m  4  to  13  feet  south  of  the 
well;  and  those  employed  by  defendants, 
Wolf,  Woodyard,  Dunbar,  Scott,  Ewing,  and 
Daniels,  place  the  line  from  4.6  to  11  feet 
north  of  the  well.  On  this  conflicting  evi- 
dence we  are  called  upon  to  ascertain  the 
location  of  the  lines,  especially  the  northern 
line  of  the  18-acre  interlock.  These  survey- 
ors have  had  many  years  of  practical  ex- 
perience in  their  profession  and  seem  to  be 
well  versed  both  in  theory  and  practice. 
How  can  it  be  that  In  the  ascertainment  of 
one  line  of  so  small  an  area,  bounded  by  four 
lines  only,  a  difference  of  from  8  to  24  feet 
arises?  The  science  of  geometry  and  mathe- 
matics is  exact  The  infinite  depths  of  stel- 
lar space  are  measured  with  such  exact  nice- 


ty that  the  apposition  of  stars  and  planets 
can  be  calculated  to  the  fraction  of  a  sec- 
ond of  time.  One  comer  of  the  survey,  the 
southeastern  comer,  the  white  oak  stump 
replaced  by  an  iron  pipe,  Is  agreed  upon  as 
the  only  comer  about  the  location  of  which 
there  is  no  controversy.  From  this  point 
the  surveyors  began,  and  from  that  point  the 
three  remaining  comers  are  differently  locat- 
ed by  them.  It  is  evident  that  the  methods 
pursued,  and  not  a  defective  science,  have 
brought  about  the  different  results,  different 
maps.  By  what  method  should  the  surveys 
have  been  made?  Plaintiffs  insist  that  the 
surveys  should  be  made  according  to  the 
courses,  lines,  distances,  and  corners  de- 
noted as  of  the  date  of  the  compromise  agree- 
ment of  May  12,  1913,  allowing  for  the  mag- 
netic variation  from  that  date,  or,  If  the  sur- 
vey' be  made  as  of  the  date  of  the  original 
survey  In  1886,  and  the  magnetic  variation 
calculated  from  that  date,  then  surface  meas- 
urement should  be  invoked,  the  method  of 
measurement  then  used,  as  expressly  stated 
in  the  original  deed  from  Smith  and  Wells 
to  Hoff.  Defendant  asserts  that  the  survey 
should  now  be  made  with  magnetic  variation 
calculated  from  1886,  and  by  horizontal  meas- 
urement, under  section  2,  c.  67,  Code  (sec 
3685).  It  appears  that  all  of  the  surveyors 
calculated  the  magnetic  variation  from  1886, 
each  using  practically  the  same  degree  of 
variation  when  running  the  lines.  If  the 
survey  is  to  be  made  as  of  that  date,  and  we 
think  it  proper  to  do  so,  the  same  measure- 
ment should  be  used  as  was  then  used — sur- 
face measurement.  In  that  way  only  could 
the  footsteps  of  the  original  surveyors  be 
followed.  In  that  way  only  can  the  bounda- 
ries be  determined  and  fixed  as  they  were 
then  ascertained  and  fixed.  Any  other  meth- 
od will  bring  about  a  different  result  That 
is  fully  demonstrated,  for,  by  using  horizon- 
tal measurement,  the  side  lines  have  been 
shortened  about  6  poles  and  the  eastern  line 
lengthened  by  1%  poles.  These  surveyors 
should,  as  nearly  as  possible,  6.6  exactly 
what  the  surveyor  then  did. 

Was  it  the  intention  of  the  parties,  when 
they  made  the  compromise  agreemetit  in  1913, 
that  the  18-acre  tract  should  be  run  out  and 
located  by  the  survey  and  deed  as  of  1886? 
Such  seems  to  be  the  contention  of  defend- 
ant, for  his  surveyors  have  calculated  and 
used  the  magnetic  variation  from  that  date. 
It  follows  that  the  surface  measurement  as 
set  out  in  that  deed  must  also  be  adopted. 
The  beneficial  portions  of  that  deed  cannot 
be  taken  by  either  party  and  the  portions 
which  are  not  beneficial  ignored.  The  agree- 
ment refers  specifically  to  the  deed  of  1886, 
and  the  courses,  distances,  and  comers  are 
copied  "as  therein  bounded  and  described.'* 
Horizontal  measurement  should  govern  un- 
less surface  measurement  is  contracted  for 
Smith  and  Wells  contracted  for  surface 
measurement  with  Hoff,  and  the  parties  h^re 
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have  contracted  for  the  location  of  the  land 
Just  as  the  original  deed  stipulated,  by  spe- 
cific reference  thereto. 

''A'deed,  for  a  description  of  the  land,  may 
refer  to  another  deed  or  map,  and  the  deed  or 
map  is  considered  as  incorporated  in  the  deed 
itself  for  description  of  the  land."  Blowpipe 
V.  Spencer,  46  W.  Ya.  590,  33  S.  B.  842. 

The  parties,  by  referring  to  the  deed  of 
1886  as  the  basis  for  the  location  of  the 
land,  are  bonnd  by  all  of  its  provisions  with 
reference  thereto.  Surface  measnren^ent  of 
the  southern  line  running  from  the  wlilte 
oak  stump  westwardly  180  poles  to  the  north- 
west comer  of  Nestor  (the  beginning  corner 
of  the  deed  of  1886)  Is  practically  the  same 
aa  horizontal  measurement;  and  the  same 
is  true  of  the  western  line  running  from  the 
northwest  comer  of  Nestor  north  to  the  stone 
pile  and  pointers  16%  poles.  But  the  north- 
ern line  is  oyer  rough.  hiUy  land,  and  hor- 
izontal measurement  of  this  line  reaches  the 
line  of  Nob.  9  and  10  at  174.43  poles  to  175.4 
poles  Instead  of  180  poles,  aa  called  for  in 
the  deed.  Again,  the  distance  frotn  the'point 
thus  located  by  them  on  the  line  of  lots  9 
and  10  as  the  northeast  comer  of  the  18- 
acre  tract  was  found  to  be  16%  poles,  hori* 
zontal  measurement,  from  the  white  oak  at 
the  southeastern  comer,  the  beginning  point 
of  their  surreys.  Instead  of  15  poles,  as 
called  for  in  the  deed.  It  Is  argued  that, 
this  being  the  closing  line,  and  the  north  and 
south  side  lines  b^ng  parallel,  the  distance 
must  give  way,  and  1%  rods  added  thereto 
In  order  to  close  the  survey  and  make  the 
eastern  line  equal  to  the  western  line. 

At  the  time  of  making  the  survey  and  deed 
li>  1886  it  appears  that  Smith  and  Wells  had 
no  title  to  the  land,  but  arbitrarily  went 
upon  the  Warren  land  (now  the  94-acre 
tract),  made  the  survey,  and  conveyed  the 
17  acres  and  115  poles  to  Roff  for  the  sum  of 
$106.30,  exactly  $6  per  acre.  Smith  was  the 
surveyor,  with  Wells  and  Samuel  Evilsizer 
as  chain  carriers.  The  surveying  was  begun 
by  them  at  the  northwest  corner,  thence  on 
a  bearing  S.  87%{*  B.  180  poles  to  a  hickory, 
but  for  some  reason  they  did  not  care  to  go 
that  far  north  on  the  line  of  lots  9  and  10, 
and  either  Smith  or  Wells  went  up  the  hill 
further  south  and  located  the  northeast  cor- 
ner, and  from  there  southwest  15  poles  to 
the  white  oak  corner.  Then  the  western  and 
southern  lines  were  run.  The  eastern  15 
poles  line  was  not  the  closing  line  of  their 
survey;  neither  is  It  the  closing  line  in  the 
deed  made  by  them.  There  is  no  more  sub- 
stantial reason  why  the  eastern  line  should 
be  lengthened  bo  as  to  correspond  with  the 
length  of  the  western  line  than  that  the 
western  line  should  be  shortened  to  be  the 
same  length  as  the  eastern  line.  In  the  first 
Instance  the  acreage  will  exceed  18  acres 
(more  than  that  conveyed  in  the  deed) ;  and 
to  the  latter  Instance  the  acreage  would  be 


less  than  that  conveyed  In  the  deed.  It  will 
be  observed  that  the  quantity  of  land  con- 
veyed in  the  deed  is  exact,  17  acres  and  115 
pedes,  not  "more  or  less.'*  It  will  also  be 
observed  that  the  purchase  price,  $106.30,  is 
exactly  $6  per  acre.  Theae  are  pertinent  and 
significant  fitcts  and  are  peculiarly  indica- 
tive of  the  intentions  of  the  then  contracting 
parties.  Did  they  not  intend  to  convey  a 
tract  of  land  180  poles  long  by  16^  poles 
wide  at  one  end  and  15  poles  wide  at  the 
other  end,  when  we  find  that  these  produce 
the  exact  acreage  cmiveyed  at  an  exact  figure 
per  acre?  Why,  then,  should  these  lines  be 
lengrthened  or  shortened,  thus  making  a  con- 
veyance of  a  greater  or  less  quantity  of  land 
than  that  Intended  to  be  and  actually  con- 
veyed? It  is  especially  to  be  noted  in  this 
connection  that  after  the  northern  180-pole 
line  was  run  on  a  bearing  of  S.  87^*  the 
vendors  deliberately  moved  the  comer  thus 
ascertained  as  the  northeast  corner  on  a  line 
of  lots  9  and  10  further  south  and  a  dis- 
tance of  15  poles  surface  measurement  from 
the  white  oak,  and  made  their  deed  accord- 
ingly. Under  these  facts  should  not  the 
bearing  of  the  northern  line  give  way  to  the 
distance  of  the  eastern  line  thus  deliberately 
located? 

"It  is  proper  to  consider  a  correspondence  of 
quantity  given  by  a  line  with  the  quantity  men« 
tioned  in  the  deed  or  in  the  approximation  to 
such  quantity  aa  tending  to  establish  the  truth 
of  such  line.'*    2  Devlin  on  Deeds,  |  1045. 

See,  also,  Qott  r.  Goff,  78  W.  Va.  428,  89 
S.  E.  9;  Crogfaan  v.  Nelson,  3  How.  187, 11  K 
Ed.  554. 

"There  is  no  uniform  rule  that  the  length  of 
one  line,  as  mentioned  in  a  deed,  shall  control 
the  course  of  another  line,  or  that  the  latter 
shall  control  the  former.  Other  circumstances 
will  determine  the  adoption  of  the  one  or  the 
other."  Western  M.  Sc  M.  Co.  v.  Feytona 
C.  C.  Co..  8  W.  Va.  406  (syL  4). 

"Where  the  description  of  land  by  monu- 
ments, distances,  or  otherwise  is  vague  and  in- 
definite, by  reason  of  conflicting  lines  or  omis- 
sion of  a  line,  or  from  other  cause,  the  state- 
ment of  the  acreage  is  an  essential  part  of  the 
description."  Smith  v.  Owens,  68  W.  Va.  60 
(point  6,  syl.)  59  S.  E.  762;  State  v.  Hicks, 
76  W.  Va.  606,  85  S.  B.  665. 

According  to  Ewing,  one  of  defendants* 
surveyors,  If  the  eastern  line  be  extended  to 
1G%  rods  level  measurement,  so  as  to  make 
it  correspond  in  length  with  the  western  line, 
it  would  make  the  deed  convey  18  acres  and 
90  poles  by  level  measurement  How  much 
more  it  would  include  by  surface  measure- 
ment does  not  appear. 

[2]  "Where  there  is  a  conflict  between  the 
distance  of  one  line  and  the  course  of  anoth- 
er, either  the  course  or  the  distance  shall 
control,  according  to  the  manifest  Intent  of 
the  parties  and  the  circumstances  of  the 
case."    Boflner'8  Heirs  v.  Hill,  31  W.  Va. 
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428,  7  S.  E.  13.  See,  also.  Smith  y  Chapman, 
10  Grat.  (Va.)  445. 

It  appears  to  be  conceded  by  all  of  the 
surveyors  that,  if  the  courses  and  distances 
are  run  by  surface  measurement  with  prop- 
er magnetic  variation  from  1886,'  the  well  is 
not  on  the  18-acre  tract,  even  if  the  eastern 
line  be  extended  to  16%  poles.  Surveyor  F. 
F.  Daniel  testified  that,  if  a  line  were  run 
from  the  northwest  corner  of  the  18-acre 
tract  as  fixed  by  Mr.  Ewlng  (another  witness 
for  defendant)  to  the  end  of  the  16%-rod  sur- 
face measure  line  from  the  white  oak  (south- 
east comer)  towards  the  gum  sapling  (the 
northeast  comer  fixed  by  defendants*  sur- 
veyors), the  well  would  be  north  of  the  line 
about  1.14  feet ;  and  if  the  eastern  line  were 
measured  15  poles  horizontal  measurement 
from  the  white  oak  towards  the  gum  sapling, 
and  the  northern  line  extended  from  the  end 
of  the  15  poles  so  measured  westward  to 
the  northwest  comer,  then  the  well  would  be 
north  of  the  last-mentioned  line  about  1% 
rods,  and  on  the  d4-acre  tract.  G.  0.  E>;ving 
testifies  to  practically  the  same.  J.  V.  Dun- 
bar, a  witness  for  defendants,  states  that  the 
only  way  the  well  can  be  located  on  the  18- 
acre  tract  is  to  lengthen  the  eastern  bound- 
ary line  running  north  from  the  white  oak 
from  15  poles  as  called  for  in  the  deed  to 
16%  poles  and  change  it  from  surface  to 
level  measurement.  The  surveyors  agree 
that,  if  the  eastern  line  is  measured  from 
the  white  oak  a  distance  of  15  rods  either  by 
surface  or  horizontal  measurement,  and  the 
northern  line  extended  therefrom  to  the 
northwest  comer,  giving  projper  variation 
from  1886,  the  well  would  be  north  of  the 
northern  line,  or  outside  of  the  18-acre  tract 
known  as  the  interlock. 

Having  concluded  that  the  survey  of  the 
18-acre  tract  should  be  made  by  surface 
measurement,  the  method  by  which  Smith 
and  Wells  made  their  original  survey  in  1886 
as  shown  by  their  deed  to  Hoff,  and  it  ap- 
pearing that  such  measurement  will  place 
the  situs  of  the  well  without  the  interlock 
and  on  the  94-acre  or  Warren  tract,  it  fol- 
lows that  the  decree  must  be  reversed.  All 
of  the  defendants'  surveyors  ran  out  the 
lines  and  distances  by  horizontal  measure* 
ment,  giving  proper  magnetic  variation  from 
1886,  and  extended  the  eastern  line  16% 
poles,  by  which  method  it  was  found  that  the 
well  was  within  the  18-acre  tract  from  4.6 
feet  to  9.2  feet.  Lawson  Scott  by  this  meth- 
od placed  the  well  a  little  over  11  feet  south 
of  the  northern  line  of  the  tract.  It  is  argu- 
ed that  horizontal  measurement  should  con- 
trol, inasmuch  as  nothing  is  said  in  the  com- 
promise agreement  about  how  it  should  be 
measured,  and  hence  the  statute  reads  into 
the  agreement  horizontal  measurement.  It 
is  argued  that  the  reference  to  the  deed  of 
1886  is  a  mere  recital  under  a  "whereas" 
clause ;  and  yet,  when  defendant  surveys  the 


land,  the  deed  of  1886  is  invoked,  and  the 
survey  made  as  of  that  date;  that  is,  the 
magnetic  variation  is  calculated  from  that 
date.  If  the  reference  to  the  deed  of  1886 
be  a  mere  recital  and  of  no  effect  as  evi- 
dencing the  intentions  of  the  parties,  then 
the  land  should  have  been  located  under  the 
calls  and  distances  of  the  agreement  of  1913, 
and  the  magnetic  variation  calculated  from 
that  date.  It  is  conceded  by  the  surveyors 
that,  unless  the  variation  is  calculated  from 
1886  and  used  in  the  survey,  the  well  will 
lie  north  of  the  18-acre  tract  It  seems  that 
a  survey  of  that  tract,  if  it  had  been  made 
as  of  the  time  of  the  agreement,  and  with 
horizontal  measurement,  would  place  the 
well  without  the  18-acre  tract  As  before 
stated,  defendants  cannot  invoke  the  benefit 
of  the  recital  under  the  '^whereas"  clause 
in  the  agreement  and  ignore  that  which  Is 
not  beneficial  therein.  The  true  test  is  a 
survey  of  the  land  in  the  manner  in  which  it 
was  originally  surveyed.  We  so  construe 
the  compromise  agreement  of  1913. 

In  view  of  our  disposition  of  this  cause 
largely  upon  the  evidence  of  defendants'  sur- 
veyors, in  which  it  is  shown  that  by  surface 
measurement  the  well  will  be  located  on  the 
94-acre  tract,  we  do  not  deem  it  necessary 
to  pass  upon  plaintiffs'  exceptions  to  certain 
portions  of  defendants'  depositions. 

The  decree  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  In  con- 
formity herewith. 

Reversed  and  remanded. 


(90  W.  Va.  491) 
ROUSH  V.  ROUSH.    (No.  4291.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14,  1922.) 

(Syllahua  hy  the  Court,) 

1.  Dfvorce  ^=:327(8)»Fal8e  charges  of  adul- 
tery against  husband  will  not  ordinarily  be 
deemed  "cruel  or  Inhuman  treatment." 

False  charges  of  adultery  made  by  the  wife 
against  the  husband  ordinarily  will  not  be  deem- 
ed cruel  or  inhuman  treatment,  within  the 
meaning  of  section  6,  chapter  64,  of  the  CSode 
1913  (sec.  3641),  entitling  the  husband  to  a 
divorce  from  bed  and  board. 

ffed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cruelty.] 

2.  Divorce  ^=:927(I2)— Refusal  of  intercoorse 
Is  not  cruelty. 

Nor  is  denial  of  sexual  intercourse  cruel 
or  inhuman  treatment  within  the  meaning  of 
the  statute. 

3.  Divorce  ^=»287— On  reversal  of  decree  for 
husband,  awarding  aHmony  to  wife,  Supreme 
Court  will  provide  for  wife's  maintenance  and 
remand. 

Where  a  decree  awards  a  divorce  to  the 
husband  and  alimony  to  the  wife,  and  it  ap- 
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pears  that  they  are  Hying  separate  and  apart,  fpart  of  the  husband  toward  the  wife*  which 


this  court,  in  rerendng  the  decree  as  to  the  di- 
vorce, will  enter  a  decree  providing  for  the 
payment  of  the  aUmony  as  for  the  wife's  main- 
tenance, upon  a  prayer  therefor  in  her  answer, 
and  will  remand  the  cause  for  the  execution 
thereof. 

Apx>eal  from  Circuit  Court,  Tucker  County. 

ActioQ  by  Homer  Roush  against  Rosa 
Roush  for  dtvorce.  Judgment  for  plaintiff 
for  divorce  from  bed  and  board,  and  award- 
ing him  the  custody  of  their  four  childroi, 
and  awarding  the  defendant  $25  per  mcmth 
alimony,  and  she  appeals.  Reversed  and  re- 
manded, for  execution  of  decree  entered  in 
the  Supreme  Court  for  alimony  as  for  wife's 
maintenance. 

W.  K.  Prltt,  of  Parsons,  for  appellant 
D.  EL  Cuppett,  of  Thomas,  for  appellee. 

M£JR£3DITH,  J.  Defendant  complains  of 
a  decree  granting  her  plaintiff  husband  a  di- 
vorce from  bed  and  board,  awarding  him  the 
custody  of  their  four  children,  and  by  which 
decree  she  was  awarded  alimony  of  $25  per 
month. 

Tills  suit  is  based  on  the  legal  charge  of 
<!ruel  or  Inhuman  treatment;  numerous  acts 
are  alleged,  but  the  two  relied  on  by  the 
husband  are:  (1)  False  charges  by  the  wife 
of  the  plaintiff's  adultery ;  and  (2)  denial  of 
sexual  intercourse.  All  allegations  are  de- 
nied by  the  wife's  answer,  except  the  one 
charging  the  plaintiff  with  adultery;  this 
is  admitted  and  reiterated  in  her  answer. 

[1]  The  suit  is  brought  under  section  6, 

•chapter  64,  of  the  Code  (sec.  3641): 

« 

"A  divorce  from  bed  and  board  may  be  grant- 
ed for  cruel  or  inhuman  treatment,  reasonable 
apprehension  of  bodily  hurt,  abandonment,  de- 
aertion,  or  where  either  party  after  marriage 
becomes  a  habitual  drunkard.  A  charge  of 
prostitution  made  by  the  husband  against  the 
wife  falsely,  shall  be  deemed  cruel  treatment, 
within  the  meaning  of  this  section." 

It  will  be  observed  that  the  terms  used 
in  the  statute  are  not  defined.  It  does  not 
say  what  shall  be  "cruel  or  Inhuman"  treat- 
ment, except  in  the  one  Instance — "a  charge 
of  prostitutltm  made  by  the  husband  against 
the  wife  fals^."  It  does  not  even  say  that 
a  false  charge  of  adultery  made  by  the  hus- 
band against  the  wife  Is  cruel  or  Inhuman 
treatment,  but  it  uses  the  word  "prostitu- 
tion," a  very  different  word.  We  do  not  mean 
to  say  that  such  a  charge,  when  made  against 
the  wife,  would,  under  no  circumstances,  be 
considered  cruel  treatment,  but  it  is  signifi- 
cant that  the  term  "prostitution**  Is  used,  and 
not  the  term  "adultery."  We  think  that  this 
statute,  which  in  general  terms  enumerates 
grounds  on  which  a  divorce  from  bed  and 
board  may  be  granted,  and,  In  the  one  in- 
stance, points  out  one  spedflc  act  on  the 


shall  be  deemed  cruel  treatment,  and  omits 
saying  that  repeated  charges  of  adultery, 
falsely  made  against  the  husband  by  the  wife, 
shall  also  be  considered  cruel  treatment,  in- 
ferentlally,  at  least,  negatives. the  idea  that 
such  false  charges  against  the  husband  shall 
be  deemed  cruel  treatment 

For  obvious  reasons  a  charge  of  adultery 
against  the  wife  ordinarily  is  much  graver 
than  the  same  charge  against  the  husband; 
and,  if  such  charge  is  falsely  made  by  the 
husband,  and  especially  so  If  it  is  malicious 
and  unfounded,  and  tends  to  cause  the  wife 
great  mental  distress  and  to  undermine  her 
health,  It  is  ground  for  divorce.  But  It 
should  take  much  stronger  proof  where  the 
husband  sues  on  this  ground.  Such  a  charge 
would  affect  different  men  differently.  A  gay 
Lothario  would  feel  complimented;  while  a 
sensitive  man  of  high  position,  good  charac- 
ter and  reputation  might  be  subjected  to 
great  mental  suffering,  far  beyond  that  which 
such  a  charge  would  naturally  have  upon 
flie  average  man.  But  in  the  present  case  we 
do  not  think  plaintiff  has  shown  that  he  has 
been  so  affected.  The  charge  does  not  seem 
to  have  disturbed  his  standing  among  his 
neighbors  and  friends,  nor  can  we  say  that 
the  evidence  shows  that  he  has  been  caused 
such  mental  distress  as  would  tend  to  under- 
mine his  health.  In  the  case  of  Maxwell  v. 
Maxwell,  69  W.  Va.  414,  71  S.  B.  571,  It 
was  held  that  In  a  suit  for  divorce  from  bed 
and  board,  based  on  cruel  or  inhuman  treat- 
ment, the  true  Issue  and  test  is  whether, 
under  all  the  facta  proven,  plaintiff-  can, 
with  safety  to  person  and  health,  continue  to 
live  with  defendant.  And  in  the  case  of  Ooff 
V.  Qoa,  60  W.  Va.  9,  63  S.  B.  769,  9  Ann.  Oas. 
1063,  it  was  held  that  such  treatment  of  the 
wife  by  the  husband  as  produces  reasonable 
apprehension  of  personal  violence,  or  pro- 
duces mental  anguish,  distress,  and  sorrow, 
and  renders  cohabitation  miserable,  impair- 
ing, or  likely  to  impair,  the  wife's  health  or 
mind,  is  cruel  and  Inhuman  treatment  under 
the  statute.  But  the  proof  In  the  present 
case  in  no  sense  comes  up  to  this  standard. 
We  think,  so  far  as  this  charge  is  concerned, 
the  plaintiff  can,  with  perfect  safety  to  him- 
self, continue  to  live  with  his  wife. 

[2]  There  is  nothing  whatever  in  plain- 
tiff's second  alleged  ground,  denial  of  sexual 
Intercourse;  he  not  only  failed  In  his  proof, 
and  even  had  that  not  been  the  case,  under 
the  circumstances  shown,  he  would  not  be 
entitled  to  a  divorce.  The  record  shows  that 
when  the  suit  was  instituted  and  for  three 
months  thereafter,  the  parties  lived  together, 
ate  at  the  same  table,  slept  under  the  same 
roof  and  in  the  same  bed.  Not  until  plain- 
tifTs  attention  was  called  to  this  inconsistent 
and  strange  position,  while  being  cross-exam- 
ined by  defendant's  counsel  In  giving  his  dep- 
osition in  this  case,  did  he  leave  his  wife's 
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bed,  and  then  simply  moved  into  another  part 
of  the  home.  From  the  record  it  appears 
they  continued  to  live  that  way  up  to  the 
time  cf  the  final  decree,  and  we  would  not 
know  that  they  are  now  living  separate  and 
apart,  had  we  not  been  so  informed  by  coun- 
sel upon  the  oral  argument  of  this  case.  But 
had  it  been  clearly  and  positively  proved  that 
intercourse  had  been  denied  by  the  wife,  un- 
der the  circumstances  shown  in  this  case, 
the  plaintiff  would  not  be  entitled  to  a  di- 
vorce. Under  the  decisions  of  some  states 
this  is  considered  good  ground,  by  a  few  as 
cruelty.  Campbell  v.  Campbell,  149  Mich. 
147,  112  N.  W.  481,  119  Am.  St  Bep.  660; 
Sisemore  v,  Sisemore,  17  Or.  542,  21  Pac.  820; 
Nordlund  v.  Nordlund,  97  Wash.  475,  166 
Pac.  795,  L.  B.  A.  1918A«  59 ;  by  others  as  de- 
sertion, Vosburg  V.  Vosburg,  136  Cal.  195,  68 
Pac.  694;  Graves  v.  .Graves,  88  Miss.  677,  41 
South.  884;  Whitfield  v.  Whitfield,  89  Ga. 
471,  15  S.  E.  543;  Evans  v.  Evans,  93  Ky. 
510,  20  S.  W.  605.  The  great  weight  of  au- 
thority, however,  is  the  other  way.  Piatt  v. 
Piatt,  38  Pa.  Super.  Ct  551;  Pinnebad  v. 
Pinnebad,  134  Ga.  496,  68  S.  E.  73;  Vamer 
V.  Vamer,  35  Tex.  Civ.  App.  881,  80  S.  W. 
386;  Cowles  v.  Cowles,  112  Mass.  298; 
Schoessow  v.  Schoessow,  83  Wis.  553,  53  N. 
W.  856;  Underwood  v.  Underwood,  50  App. 
D.  O.  323,  271  Fed.  553;  Steele  v.  Steele.  1 
MacArthur  (D.  C.)  505;  Stewart  v.  Stewart, 
78  Me.  548,  7  AU.  473,  57  Am.  Bep.  822; 
Pratt  V.  Pratt,  75  Vt  432,  56  AtL  86.  So  has 
this  court  held  in  the  cases  of  McKinney  v. 
McKinney,  77  W.  Va.  58,  87  S.  B.  928 ;  WiUs 
V.  Wills.  74  W.  Va.  709,  82  S.  B.  1092,  L.  B. 
A.  1915B,  770;  and  Beynolds  v.  Beynolds,  68 
W.  Va.  16,  69  S.  E.  381,  Ann.  Cas.  1912A, 
889.  There  might  be  some  reason  for  hold- 
ing otherwise,  though  we  do  not  mean  to  say 
we  would  so  hold,  where  such  denial  would 
defeat  one  of  the  essential  objects  of  the 
marriage;  but  in  this  case  the  parties  have 
four  children,  ranging  from  five  to  seventeen 
years  of  age,  perhaps  more  than  the  number 
in  the  average  family,  so  one  of  the  principal 
objects  of  marriage  has  been  attained. 


[8]  The  charge  that  the  wife  threatened 
to  poison  the  husband  is  wholly  unfounded. 
PlaintilTs  conduct  disproves  it  He  makes 
this  charge  and,  in  the  same  breath,  com- 
plains that  his  wife  refused  to  cook  his 
meals,  clearly  showing  that  he  has  no  fears 
on  this  ground.  We. have  purposely  refrained 
from  detailing  any  of  the  evidence.  Charge 
has  been  met  with  countercharge,  crimination 
with  recrimination;  neither  party  is  wholly 
free  from  fault,  but  the  situation  is  not  hope- 
less. The  plaintiff  is  not  entitled  upon  the 
record  to  a  divorce.  The  defendant  has  not 
asked  <Hie,  and  she  would  not  be  entitled  to 
it  if  she  had;  she  does,  however,  ask  for 
alimony,  and  the  court  allowed  her  $25  per 
month.  In  the  case  of  Lord  y.  Lord,  80  W. 
Va.  547,  92  S.  E.  749,  we  h^d  that,  in  a  suit 
for  divorce,  in  which  the  prayer  for  relief 
was  denied  and.  no  divorce  granted,  there  is 
no  Jurisdiction  to  alter  the  custody  of  the  chil- 
dren, so  that  the  decree,  in  so  far  as  it  grants 
a  divorce  to  the  plaintiff  and  awards  the 
custody  of  the  four  children  to  him  will  be 
set  aside;  and  upon  her  prayer  for  an  al- 
lowance for  her  maintenance  a  decree  wUl  be 
entered  here,  requiring  the  plaintiff  to  pay 
to  the  defendant  the  sum  of  $25  per  month, 
from  the  1st  day  of  January,  1921,  that  be- 
ing the  date  fixed  ^  in  the  final  decree  of  the 
circuit  court,  until  the  parties  become  recon- 
ciled and  renew  cohabitation,  or  the  allow- 
ance becomes  barred  by  her  misconduct,  or 
until  the  further  order  of  the  circuit  court 
of  Tucker  county,  as  was  done  in  the  case  of 
Huff  V.  Huff,  73  W.  Va.  330,  80  S.  Ei  846^  51 L. 
B.  A.  (N.  S.)  282,  and  upon  principles  an- 
nounced in  Lang  v.  Lang,  70  W.  Va.  206,  73 
S.  E.  716,  88  L.  B.  A.  (N.  8.)  950,  Ann.  Obb. 
1913D,  1129,  and  Vickers  v.  Vickers  (W.  Va.) 
109  S.  E.  234 ;  but  the  sums  so  decreed  are  to 
be  credited  with  whatever  payments  have 
been  made  by  plaintiff  under  the  decree  of 
the  circuit  court  since  the  entry  thereof,  and 
the  cause  will  be  remanded  for  the  execution 
of  the  decree  entered  in  this  court,  and  the 
defendant  will  be  allowed  her  costs  upon  this 
appeaL 
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STATE  V.  YATE8.     (No.  274.) 

(Sopreme  Goart  of  North  OaroUiUL    April  6, 

1022.) 


I.  HabMs  oorpas  ^=»ll3(l)-*No  appeal  from 
danial  af  writ;  oaly  ramady  baing  by  eartl- 
oraii. 

No  appeal  Ilea  from  a  Judgment  in  habeas 
corpna  proceeding  except  in  caaes  concerning 
the  care  and  cnstody  of  children  (C.  S.  {  2242), 
inch  judgment,  if  it  inyolvea  the  denial  of  a 
legal  right,  being  reviewable  only  by  certiorari, 
under  Conat.  art.  4,  {  8,  authorising  the  court 
to  iaaue  anj  remedial  writa  necessary  to  give 
it  general  aupervision  and  control  over  pro- 
ceedinga  of  inferior  oourta. 


2.  Habaaa  oarpas  ^=»M3(I2)— Thoagb  no  ap- 
paal  Ilea  Irani  danlal  of  habaaa  oarpas,  ooa- 
tantfoa  that  parole  oannot  bo  ravokad  after 
expiration  of  tarni  af  santeaoe  may  be  ooa- 
aidered  ea  niarita. 

Though  no  appeal  lies  from  a  Judgment 
denying  a  writ  of  habeaa  corpus  to  one  recom* 
mitted  for  yiolation  of  a  parole,  appellant's 
contention  that  such  parole  could  not  be  re- 
voked after  expiration  of  the  time  for  which 
be  was  sentenced,  being  a  question  of  public 
importance  and  general  intei^est,  may  be  con- 
sidered on  the  merits. 


3.  Pariloa  ^=»9— "Parole^  ooastroed  as  condi- 
tional pardon. 

Since  neither  Const  art  8,  8  6,  nor  the 
statutes  (C.  B.  U  7642-7644,  7749,  7752,  et 
seq.),  relative  to  pardons,  authorize  a  "parole,** 
unless  the  word  be  construed  as  importing  a 
conditional  pardon,  au  order  granting  a  parole 
must  be  interpreted  as  a  pardon  on  condition 
that  the  recipient  comply  with  the  terms  kn- 
posed. 

[Ed.  NotCd— F<Mr  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Parole.] 

4.  PardOB  4(=s>  1 4— Prisoner  vlolatlag  parole 
may  be  reoommftted  for  unexpired  term, 
tbongh  tine  of  sentence  baa  expired. 

If  the  conditiona  contained  in  a  parole  or 
conditional  pardon  be  not  illegal,  immoral, 
or  impossible  of  performance,  the  recipient,  by 
accepting  the  pardon,  accepta  such  conditions, 
a  breach  of  which  avoids  the  pardon  and  sub- 
jects him  to  rearrest  and  reincarceration  to 
serve  the  balance  of  his  unexpired  term,  though 
the  time  for  which  he  waa  sentenced  haa  ex- 
pired; the  esaential  part  of  the  sentence  being 
the  punishment,  and  not  the  time  when  it  shall 
begin  or  end. 

Appeal  from  Superior  Court,  New  Hanover 
County;  Connor,  Judge. 

Application  by  Joe  Yates  for  writ  of  ba- 
beaa  corpus.  Writ  denied  and  defendant  ap- 
peals.   Appeal  dismissed. 

Appeal  by  defendant  from  Judgment  on 
writ  of  habeas  corpus.  In  October,  1019,  the 
defaidJUdt  waa  tried  and  convicted  in  record- 
er's court  of  the  city  of  Wilmington  for  vio- 
lation of  the  prohibition  laws,  and  sentenced 
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to  the  roads  for  a  term  of  12  months.  He 
had  served  about  42  days  of  his  term,  when 
on  December  10,  1919,  Gov.  Bickett  granted 
the  following  "parole" : 

'To  the  Sheriff  of  New  Hanover  County: 

"Upon  the  recommendation  of  the  prosecut- 
ing attorney,  the  judge  of  the  recorder's  court 
of  New  Hanover  county,  and  other  representa- 
tive citizens,  the  prisoner  Joe  Yates,  now  serv- 
ing a  sentence  on  the  roads  of  New  Hanover 
county,  ia  hereby  paroled  for  the  balance  of  his 
term  upon  conation  of  good  behavior  and  re- 
maining a  law-abiding  citizen,  and  upon  the 
further  condition  that  should  he  violate  the 
foregoing  condition  he  shall  receive  no  credit 
of  his  sentence  for  the  time  he  is  out  on 
parole.** 

Between  December  10,  1919,  and  December 
2,  1921,  the  defendant  was  diarged  with 
repeated  breaches  of  the  criminal  law.  On 
December  2,  1921,  Gov.  Morrison  issued  the 
following  "revocation  of  parole": 

"To  the  Sheriff  of  New  Hanover  County,  Greet- 
ing: 

"I  hereby  revoke  the  parole  of  Joe  Yates, 
granted  December  10,  1919,  upon  satisfactory 
information  that  terms  of  said  parole  have 
been  violated.  You  are  hereby  commanded  to 
take  the  prisoner  and  to  recommit  him,  in 
order  that  he  may  serve  the  remainder  of  his 
term,  with  no  time  allowed  for  previous  good 
behavior,  if  any  such  time  was  entered  to  his 
credit 

"The  prisoner  was  tried  in  the  recorder's 
court  of  the  city  of  Wilmington,  on  October  28, 
1919,  it  being  charged  in  the  warrant  that  he 
violated  the  state  prohibition  law  by  operating 
a  monkey  rum  still  and  making  monkey  rum. 
The  judgment  of  the  Court  was  that  he  serve 
12  months  in  jail  to  be  assigned  to  work  on  the 
county  roads  of  New  Hanover." 

On  December  4,  1921,  the  clerk  of  the  su- 
perior court  of  New  Hanover  issued  a  capias 
for  the  defendant,  and  upon  his  arrest  the 
defendant  applied  to  Judge  George  W.  Con- 
nor for  a  writ  of  habeas  corpus.  His  honor 
heard  the  petition  during  the  December  term, 
1921,  of  New  Hanover,  and,  adjudging  that 
the  defendant  was  in  lawful  custody,  refused 
to  release  him.  The  defendant  excepted  and 
appealed. 

J.  C.  King  and  Herbert  McClammy,  both 
of  Wilmington,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Franjk 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

ADAMS,  J.  [1]  In  HoUey's  Case  Hoke,  J., 
said: 

"Our  statute  law  haa  made  no  provision  for 
appeal  from  a  judgment  in  habeas  corpus  pro- 
ceedings, except  in  cases  concerning  the  care 
and  custody  of  children.  Bevisal,  {  1854;  C.  S. 
2242.  Therefore  it  is,  that  when  on  such  a 
hearing  a  question  of  law  or  legal  inference  is 
presented,  and  the  judgment  therein  involves 
the  denial  of  a  legal  right,  it  may  be  reviewed 
by  certiorari,  under  and  by  virtue  of  the  power 
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conferred  on  tliis  court  by  the  last  dause  of 
section  8,  article  4,  of  our  Constitution:  'And 
the  court  shall  have  power  to  issue  any  reme- 
dial writs  necessary  to  gi^e  it  general  super- 
vision and  control  over  the  proceedings  of  the 
inferior  courts.' "  In  re  Holley,  154  N.  O.  164, 
69  S.  B.  872;  State  t.  Lawrence,  81  N.  G.  523; 
State  T.  Hemdon,  107  N.  G.  934,  12  S.  B.  268; 
In  re  Groom,  175  N.  G.  455,  95  S.  B.  90S;  In  re 
Fountain,  182  N.  G.  49,  108  S.  E.  342. 

[2]  For  this  reason  the  defendant's  appeal 
must  be  dismissed;  but  as  the  record  pre- 
sents a  question  of  public  importance,  and 
general  interest  we  will  regard  it  as  one  of 
the  exceptional  cases  that  warrant  considera- 
tion of  the  defendant's  contention  upon  the 
merits.  In  re  Sermon's  Land,  182  N.  G.  127, 
108  S.  B.  497;  Gement  Go.  y.  Phillips,  182 
N.  a  440,  109  S.  B.  257. 

[3]  The  Gonstitutlon  confers  upon  the 
Governor  the  power  to  grant  reprieves,  com- 
mutations, and  pardons,  except  in  cases  of 
impeachment,  upcMi  such  conditions  as  he 
may  think  proper,  subject  to  such  regulations 
as  may  be  provided  by  law  relative  to  the 
manner  of  appljring  for  pardona  Gonst  art 
3,  9  6.  In  the  exercise  of  the  authority 
granted  in  the  provision  last  cited  the  Gen- 
eral Assembly  has  prescribed  certain  statu- 
tory duties  which  are  to  be  observed  by  the 
applicant.  Every  application  for  pardon 
must  be  made  to  the  Governor  in  writing, 
stating  the  grounds  upon  which  executive 
clemency  is  sought,  and  must  be  signed  by 
the  applicant,  or  by  some  person  in  his  be- 
half ;  and  the  Governor  may  grant  a  pardon 
subject  to  such  conditions,  restrictions,  and 
limitations  as  he  may  consider  proper  and 
necessary.  G.  S.  M  7642,  7643.  When  the 
prisoner  violates  the  conditions  which  he 
must  observe  or  perform,  the  Governor,  **up- 
on  receiving  information  of  such  violation," 
shall  forthwith  cause  him  to  be  arrested  and 
detained  until  proper  examination  can  be 
made;  and  if  It  appears  by  his  own  admls- 
sicm  or  by  such  evidence  as  the  Governor 
may  require  that  he  has  violated  the  condi- 
tion of  his  pardon,  the  Governor  shall  order 
him  remanded  and  ccHiflned  for  the  unexpir- 
ed term  of  his  sentence.    G.  S.  {  7644. 

[4]  It  is  worthy  of  note  in  this  connection 
that  neither  the  Gonstitutlon  nor  the  statute 
law  authorizes  a  "parole,"  unless  the  word 
be  construed  as  importing  some  form  of 
conditional  pardon.  The  advisory  board  of 
parole  created  by  section  7749  merely  de- 
termines whether  in  their  Judgment  a  person 
confined  in  the  state  prison  is  a  proper  sub- 
ject of  parole  under  a  conditional  pardon. 
Section  7752  et  seq.  We  therefore  regard  it 
clear  that  Gov.  Bickett's  order  must  be  in- 
terpreted as  a  pardon  on  condition  that  the 
defendant  should  comply  with  the  terms  im- 
posed. So  the  instant  and  only  question  is 
this:  Did  Gov.  Morrison  have  the  legal 
rieht  to  revoke  Gov.  Bickett's  conditional 


pardon  after  the  time  fixed  in  the  original 
sentence  had  expired? 

'It  seems  agreed  that  the  King  may  extend 
his  mercy  on  what  terms  he  pleases,  and,  con- 
sequently, may  annex  to  his  pardon  any  condi- 
tion that  he  thinks  fit,  whether  precedent  or 
subsequent,  on  the  performance  whereof  the 
validity  of  the  pardon  will  depend."  Bacon's 
Abr.  412. 

Under  the  modem  law  the  power  to  grant 
a  conditional  pardon  is  generally  subject  to 
the  limitation  that  the  conditions  imposed 
must  not  be  illegal,  immoral,  or  impossible 
of  performance.  The  conditions  contained 
in  the  parole  granted  by  Gov.  Bickett  can- 
not be  impeached  on  either  of  these  grounds; 
and  the  defendant  by  accepting  the  pardon 
accepted  also  the  conditions  subsequent,  a 
breach  of  which  avoided  the. pardon  and  can- 
celled his  right  to  further  immunity  from 
punishment  In  re  Williams,  149  N.  G.  436, 
63  S.  B.  108,  22  li.  R.  A.  (N.  S.)  238;  Fuller 
V.  State,  122  Ala.  32,  26  South.  146,  45  L.  R. 
A.  502,  82  Am.  St  Rep.  1.  In  other  words, 
when  such  breach  by  the  defendant  was 
duly  determined  and  his  conditional  pardon 
thereby  avoided,  the  defendant  at  once  be- 
came subject  to  rearrest,  although  the  time 
for  which  he  had  been  sentenced  had  expir- 
ed. Any  other  process  of  reasoning  would 
disregard  the  primary  fact  that  the  essential 
part  of  the  sentence  is  the  punishment  and 
not  the  time  when  the  punishment  shaU  be- 
gin or  end.  This  doctrine  is  clearly  stated  in 
State  V.  Home,  52  Fla.  125,  4  South.  388, 
7  L.  R.  A.  (N.  S.)  719.  There  the  defendant 
was  convicted  in  1898  of  assault  with  intuit 
to  murder,  and  sent^iced  to  five  years^  im- 
prisonment ;  in  1901  a  conditional  pardon  was 
granted;  and  in  1906  "long  aftar  the  term 
of  years  of  his  original  sentence  had  expir- 
ed," the  Governor  of  the  state  revoked  the 
pardon,  and  the  defendant  was  recommitted 
to  prison.  The  defendant  contended  that  his 
imprisonment  was  illegal,  and  the  lower 
court  discharged  him  on  the  ground  that  the 
alleged  breach  of  the  conditions  occurred 
after  the  period  of  his  sentence  had  expired. 
The  Supreme  Gourt  reversed  the  Judgment, 
and,  among  other  things,  said: 

"The  time  fixed  for  executing  a  sentence,  or 
for  the  commencement  of  its  execution,  is  not 
one  of  its  essential  elements,  and,  strictly 
speaking,  is  not  a  part  of  the  sentence  at  all. 
The  essential  portion  of  the  sentence  is  the 
punishment,  including  the  kind  of  punishment 
and  the  amount  thereof,  without  reference  to 
the  time  when  it  shall  be  inflicted.  The  sen- 
tence, with  reference  to  the  kind  of  punish- 
ment and  the  amount  thereof,  should*  as  a  rule, 
be  strictly  executed.  But  the  order  of  the  court 
with  reference  to  the  time  when  the  sentence 
shall  be  executed  is  not  so  material.  Ehq;>ira- 
tion  of  time  without  imprisonment  is  in  no  sense 
an  execution  of  the  sentence.  Hollon  v.  Hop- 
kins, 21  Kan.  638;  Dolan's  Gase,  101  Mass. 
219;  SUU  T.  Gookerham«  24  M.  G.  (2  Ired.  Ij.) 
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204;  Bx  parte  Ben,  56  Miss.  282;  Re  Edwards, 
43  N.  J.  Law,  555,  88  Am.  Bep.  653,  note." 

And  farther: 

'The  defendant  in  error  accepted  the  condi- 
tional pardon,  thereby  eecaring  his  release  from 
imprisonment,  and  he  is  bound  by  its  legal  con- 
ditions and  limitations.  The  provisions  of  the 
pardon  are,  in  effect,  that  if,  at  any  time  during 
his  life,  the  defendant  in  error  shall  fail  to 
obsenre  its  conditions,  the  pardon  shall  be  null 
and  void,  and  he  shall  be  arrested  to  serre  oat 
the  remainder  of  his  sentence  of  imprisonment 
that  he  has  not  already  actually  suffered.  The 
violation  at  any  time  of  the  conditions  of  the 
pardon  renders  it  by  its  terms  null  and  void, 
and  the  status  of  the  defendant  in  error  is  as 
though  he  had  never  received  the  conditional 
pardon.  If,  when  the  conditions  of  the  pardon 
are  violated,  a  portion  of  the  quantum  of  im- 
prisonment fixed  by  the  sentence  has  not  been 
suffered  or  served,  the  party  should  be  returned 
to  serve  the  remainder  of  his  time  of  imprison- 
ment, as  stipulated  in  the  terms  of  the  pardon; 
and,  besides  this,  the  pardon  by  the  breach  of 
its  conditions,  is  rendered  in  law  void;  and, 
if  the  sentence  of  imprisonment  has  not  been 
fully  executed,  the  law  imposes  the  obligation 
to  complete  the  service  of  imprisonment  fixed 
in  the  judgment  of  conviction  and  sentence  of 
punishment.  The  pardon  may,  as  one  of  its  re- 
strictions and  limitations,  designate  the  time 
for  the  observance  of  its  conditions;  but,  when 
the  conditions  are  violated,  the  pardon  becomes 
void  in  law,  and  the  party  is  subject  to  the 
unsatisfied  portion  of  the  sentence  as  though 
no  pardon  had  been  granted." 

In  State  y.  Barnes,  82  S.  G.  14,  10  S.  B. 
611,  6  L.  R.  A  743,  17  Am.  St.  Rep.  832, 
the  same  a^estion  arose,  and  Mclver,  J., 
said: 

"While  it  is  quite  true  that  the  term  of  two 
years'  imprisonment,  to  which  the  defendant 
bad  been  sentenced  in  1883,  has  long  since  ex- 
pired, yet  it  is  equally  true  that  the  defendant 
has  not  yet  suffered  imprisonment  for  that 
length  of  time;  and  as  the  pardon  which  he 
pleads  has  been  adjudged  insufficient  .to  relieve 
him  from  suffering  the  whole  punishment  orig- 
inally imposed  upon  him,  it  follows,  necessarily, 
that  he  is  still  liable  to  be  required  to  complete 
the  term  of  imprisonment  originally  imposed, 
just  as  if  he  had  escaped  during  that  term. 
And  such  is  the  dear  result  of  the  authorities, 
both  English  and  American.*' 

These  and  other  decisions  fairly  illustrate 
the  principle  which  we  think  should  be  ap- 
plied In  the  case  at  bar.  There  are  others 
which  apparently  ark  in  accord  with  the 
defendant's  contention,  but  our  researches 
have  convinced  us  that  the  conclnsion  we 
have  reached  is  supported  by  the  better  rea- 
soning and  authority.  Fuller  v.  State,  122 
Ala.  32,  26  South.  146,  45  L.  R.  A.  502,  82 
Am.  St  Rep.  1;  State  v.  Mclntire,  46  N. 
C.  1,  59  Am.  Dec  576;  Ex  parte  Hawkins, 
61  Ark.  321,  83  S.  W.  106.  30  L.  R.  A.  736, 
54  Am.  St.  Rep.  209;  State  v.  Chancellor,  1 
Strob.  (S.  C.)  347,  47  Am.  Dec.  557 ;  State  T. 
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Smith,  1  Bailey  (S.  C.)  283,  19  Am.  Dec. 
679. 

In  our  opinion  the  defendant  cannot  main- 
tain his  defense  of  exemption  from  rearrest 
on  the  ground  that  the  breach  of  his  parole 
took  place  after  the  expiration  of  the  time 
for  which  he  was  originally  sentenced. 

The  appeal  is  dismissed. 


(183  N.  C.  262) 

PATE  V.  GAITLEY  et  al.    (No.  291.) 

(Supreme  CSourt  of  North  Carolina.    April  5, 

1922.) 

t.  Landlord  and  tenant  ^=»  1 97— Lessee  held 
liable  for  rent  notwithstanding  lessor's  ex- 
ecution of  deed  to  lessee  pursuant  to  option 
Olven  lessee  to  purchase  land  before  date  on 
which  rent  fell  due. 

Lessee,  having  expressly  agreed  to  pay  les- 
sor the  rent  for  certain  year  at  the  time  when 
lessor  gave  him  an  option  to  purchase  the  land 
and  also  at  the  time  that  lessor  gave  leasee  a 
deed  pursuant  to  lessee's  exercise  of  the  op- 
tion, was  liable  to  lessor  for  such  rent,  though 
the  deed  was  executed  prior  to  the  date  when 
the  rent  for  such  year  feU  due  according  to  the 
lease. 

2.  Evidenoe  ^=9419(5),  432— Framis,  statute 
of  ^=9 1 58  (3)— Vendor  may  prove  nonpayment 
of  purchase  price  and  amount  thereof  not- 
withstandlno  statute  of  frauds  or  Inconsistent 
recitals  In  deed. 

In  a  suit  for  the  purchase  price  of  land,  the 
vendor  may  prove  by  parol  the  amount  thereof, 
the  terms  of  payment,  and  its  nonpayment, 
though  deed  contains  a  recital  or  acknowledg- 
ment contrary  to  the  real  transaction,  since 
such  recital  constitutes  only  prima  facie  evi- 
dence of  the  payment  of  purchase  price  and 
may  be  rebutted  by  parol  testimony,  notwith- 
standing the  statute  of  frauds  or  the  rule 
against  parol  evidence  varying  the  terms  of 
written  instrument. 

Appeal  from  Superior  Oourt,  Robeson 
County;  Kerr,  Judge. 

Action  by  Harmon  Pate  against  R.  T.  Gait- 
ley  and  others.  Judgment  for  plaintiff,  and 
defendanta  appeal.    No  error. 

Mclntyre,  Lawrence  &  Proctor,  of  Law- 
rence, for  appellants. 

Johnson  &  Johnson  and  McLean,  Varser, 
McLean  &  Stacy,  all  of  Lumberton,  for  ap- 
pellee. 

STACY,  J.  The  defendanta  leased  from  the 
plaintiff  a  valuable  farm,  located  in  Robeson 
county  and  containing  about  200  acres,  for 
the  years  1918  and  1919;  and,  as  rent  for 
said  farm,  it  was  stipulated  and  agreed  iu  a 
written  contract  between  the  parties  that  the 
defendanta  should  deliver  to  the  plaintiff,  **at 
Parkton,  N.  C,  on  or  before  the  15th  day  of 
October,  of  each  year,  during  the  life  of  said 
lease,  fifteen  bales  of  middling  lint  cotton. 


For  •ther  cas«s  see  sune  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Dlgeata  and  Indexes 
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averagkig  SOO  pounds  to  the  bale***  Later, 
and  daring  the  continuance  of  said  lease,  the 
defendant  R.  T.  Galtley  took  a  written  option 
from  the  plaintiff,  whereby  he  acquired  the 
right  to  purchase  the  farm  in  question  at  and 
for  the  price  of  $15,000.  Tliis  option  was 
ezerdaed  on  or  about  September  10,  1919, 
at  which  time  the  plaintiff  executed  and  de- 
livered to  the  said  defendant  a  warranty 
deed,  with  full  covenants,  conveying  to  him 
the  locus  in  quo;  same  being  the  originally 
demised  premises. 

At  the  time  of  the  execution  of  the  option, 
and  again  upon  the  signing  and  delivery  of 
the  deed,  conveying  the  property  in  question 
to  the  defendant,  it  was  specifically  agreed 
and  understood  between  the  parties  that  the 
rent,  as  previously  stipulated,  for  the  year 
1919,  should  be  reserved  and  paid  to  the 
plaintiff  by  the  defendants  in  accordance 
with  the  terms  of  the  rental  contract  The 
jury  have  found  that  this  understanding  and 
agreement  existed  not  only  before  the  execu- 
tion of  the  said  option  and  deed,  but  that  the 
same,  as  alleged  in  the  complaint,  was  ''spe- 
cifically reiterated,  repeated  and  agreed  to  at 
the  time  of  the  execution  of  the  said  option 
and  execution  and  delivery  of  said  deed,  all 
of  which  was  fully  assented  to  and  agreed  to 
by  the  defendant  R.  T.  Galtley,  and  he  did 
then  and  there  repeat  his  promise  to  pay  said 
rent  for  the  year  1919,  in  accordance  with  the 
said  written  lease." 

But  the  said  defendant,  R.  T.  Gaitley,  now 
contends  that,  as  he  held  a  deed  for  the  land 
and  was  the  owner  thereof,  at  the  time  the 
1919  rent  fell  due,  he  is  no  longer  liable  to 
the  plaintiff  therefor,  but  that  said  rent 
passed  to  him  under  his  deed,  as  owner  of 
the  property.  For  this  position  he  relies  up- 
on the  following  decisions:  Mlxon  v.  CofiSeld, 
24  N.  C.  301 ;  Lewis  v.  Wilkins,  62  N.  C.  807 ; 
Komegay  v.  CJollier,  66  N.  C.  69;  Rogers  v. 
McKenzie,  65  N.  O.  218;  Lancashire  v.  Mason, 
75  N.  C.  459;  Holly  v.  Holly,  94  N.  C.  674. 

[1,2]  We  do  not  think  this  position  can 
avail  the  defendant  in  the  face  of  the  Jury's 
finding  that  he  had  agreed  otherwise  and 
that  such  constituted  a  part  of  the  considera- 
tion given  for  his  option  and  deed.  It  Is 
well  settled  that  a  vendor,  in  a  suit  for  the 
purchase  price  of  land,  may  prove  by  parol 
the  amount  thereof,  the  terms  of  payment, 
and  its  nonpayment,  notwithstanding  the 
deed  may  contain  a  recital  or  acknowledg- 
ment contrary  to  the  real  transaction  be- 
tween the  parties.  Faust  v.  Faust,  144  N.  O. 
383,  57  S.  E.  22;  Grabow  v.  McGracken,  23. 
OkL  613,  102  Pac.  84,  23  L.  R.  A.  (N.  S.) 
1218  and  note,  18  Ann.  Gas.  503.  Such  re- 
cital is  only  prima  fade  evidence  of  the  pay- 
ment of  the  purchase  price,  and  may  be  re- 
butted by  parol  testimony.  Barbee  v.  Barbee, 
108  N.  O.  581,  13  S.  B.  215 


In  Michael  v.  Foil,  100  K.  C.  179,  6  S.  E. 
264,  6  Am.  St  Bep.  577,  the  deed  redted  a 
consideration  of  $500,  but  the  court  admitted 
parol  evidence  to  show  that,  at  the  time  of 
the  conveyance,  the  grantee  agreed  with  the 
grantor  that  he  should  have  one-half  of  the 
proceeds  of  the  sale  of  the  mineral  interest 
in  the  land,  if  such  sale  were  made  during 
his  lifetime,  and  that  such  Altered  into  and 
became  a  part  of  the  consideration  and  in- 
ducement for  the  transaction.  To  like  effect 
is  Manning  v.  Jones,  44  N.  O.  368. 

The  admission  of  this  character  of  evidence 
is  not  at  variance  with  the  rule  against 
changing  or  adding  to  the  terms  of  a  written 
instrument  by  parol,  nor  is  it  prohibited  by 
the  statute  of  frauds.  Harper  v.  Harper,  92 
N.  0.  300.  The  deed  Is  not  in  controversy. 
It  was  executed  by  the  plaintiff  in  perform- 
ance of  his  part  of  the  contract  for  the  sale 
of  the  land,  and  it  is  but  meet  that  the  de- 
fendant should  likewise  comply  with  his 
agreement  in  regard  to  the  amount  that 
should  be  paid.  The  statute  of  frauds  was 
not  Intended  to  shelter  or  to  shield  frauds, 
but  to  prevent  them.  39  Cyc.  171 ;  McNinch 
V.  Trust  Co.,  183  N.  C.  — ,  110  S.  B.  663,  and 
cases  there  cited. 

In  the  instant  case,  the  sale  of  the  land  is 
an  accomplished  fact ;  the  deed  has  been  ex- 
ecuted and  delivered;  title  has  passed;  but 
this  ipso  facto  did  not  have  the  effect  of  re- 
lieving the  defendant  from  his  obligation  to 
pay  what  he  had  agreed  to  pay.  The  con- 
tract in  regard  to  the  rent  added  no  new 
covenant  to  the  deed,  nor  did  it  contradict 
or  explain  any  one  that  was  incorporated  in 
it  On  the  other  hand,  the  plaintiff  spe- 
dflcally  afiirms  the  deed  and  is  now  seeking 
to  recover  the  full  purchase  price  of  the  land. 
The  suit  is  based  upon  an  independent  con- 
tract outside  of,  but  in  no  wise  in  conflict 
with,  the  covenants  appearing  in  the  deed. 
"The  redtal  of  the  amount  of  the  considera- 
tion or  of  its  receipt  can  be  contradicted  in 
an  action  to  recover  the  purchase  money,  but 
that  is  because  this  is  no  part  of  the  con- 
veyance." Campbell  v.  Slgmon,  170  N.  C. 
351,  87  S.  B.  118,  Ann.  Cas.  1918C,  40. 

As  the  rent-cotton  was  evidently  intended 
to  be  paid  out  of  the  crops  grown  upon  the 
farm  in  question,  it  would  seem  that  tbe 
reservation  might  be  Justified,  also,  under 
the  doctrine  announced  in  Flynt  v.  Conrad, 
61  N.  O.  191,  93  Am.  Dec.  588,  and  otlier 
cases  to  like  import;  but,  as  the  fact  does 
not  affirmatively  appear — the  written  lease 
not  being  set  out  in  the  record-— we  deeia  it 
unnecessary  to  discuss  this  suggested  phase 
of  the  case. 

We  have  found  no  error  In  the  trial,  and 
the  judgmoit  of  the  superior  court  will  be 
upheld. 
No  error. 


N.O.) 
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(183  N.  C.  251) 

ARMOUR   FERTILIZER  WORKS  V.  SIMP- 
SON.    (No.  285.) 

{Supreme  Court  of  North  Garolizuu    ApiU  (^ 

1922.) 

1.  Sales  «s9358(t)— In  aotlot  OB  note  for 
fertilizer,  defenilant  may  show  delay  In  elilp- 
nent,  witli  Icnowledge  of  purpose  for  wiiloh 
fertilizer  was  to  be  used. 

In  an  action  on  a  note  for  fertfliaer,  which 
defendant  d&imed  was  not  promptly  delivered 
as  agreed,  eridence  that  plaintiff's  agent  was 
acquainted  with  the  quality  of  defendant's  soil, 
and  informed  of  the  pnrpose  for  which  the  fer- 
tilizer was  to  be  used,  was  improperly  ez« 
dnded. 

2.  Sales  «S3>358(I)— In'  aotlon  on  note  for  fer- 
tilizer delayed  In  shipment,  defendant  may 
•how  relative  produotion  wtth  and  without 
fertilizer,  or  nsnal  efFeot  of  delayed  planting 
when  fertilizer  Is  used. 

A  purchaser  of  fertilizer,  claiming  delay 
in  shipment,  may  show,  when  sued  on  a  note 
given  therefor,  the  relative  production  of  his 
land  with  and  without  the  fertilizer,  and  the 
nsoal  effect  under  ordinary  conditions  of  delay- 
ed planting  when  fertilizer  is  used,  and  evi- 
dence as  to  cultivation  and  tillage,  the  crop 
planted,  when  planted,  quality  of  the  soil,  and 
the  condition  of  the  weather  and  the  seasons 
may  be  considered. 

3.  Conrts  9=9 1 07— Speonlatlve  and  oonjeotural 
elements,  having  no  foundation  for  proof,  ex- 
eladed  In  applying  former  dsolsions. 

In  applying  former  decisions,  all  purely  spec- 
ulative and  conjectural  elements,  which  have  no 
fonndation  for  proof,  should  be  excluded. 

4.  Sales  9=9 1 76  (6)— No  waiver  of  breach  by 
exeeutlen  of  note  for  purchase  price  where 
less  oould  net  then  be  ascertained. 

A  purchaser  of  fertilizer,  the  shipment  of 
which  was  negligently  delayed,  did  not  waive 
such  breach  of  the  contract  by  executing  a  note 
for  the  fertiliser  ^en  delivered,  where  the  loss 
subsequently  sustained  could  not  be  ascertained 
or  estimated  at  such  time. 

Appeal  from  Superior  0>urt,  Cumberland 
Coonty;    Kerr,  Judge. 

Action  by»  the  Armour  Fertilizer  Worka 
against  George  F.  Simpson.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Civil  action  tried  before  Kerr,  Judge,  and 
a  Jury  at. the  October  term,  1821,  of  Cumber- 
land. Plaintiff  sued  to  recover  the  amount 
alleged  to  be  due  on  a  note  executed  by  de- 
fendant for  fertilizer.  Defendant  admitted 
the  execution  of  the  note,  and  pleaded  plain- 
tiff's breach  of  contract  in  failing  promptly 
to  deliver  the  guano,  l^ere  was  evidence 
for  defendant  tending  to  show  that  the  order 
was  given  i^intiff's  agent  in  February ;  that 
a  contract  was  made  for  delivery  in  Harch ; 
that  plaintiff  had  delivered  other  fertilizer 
In  Cumberland  county  in  March  upon  an  or- 


der given  in  February ;  that  plaintiff's  ship-       [3]  In  material  respects  Ober  v.  Katzen- 


ment  was  made  about  the  1st  of  May  and  re- 
ceived a  few  days  later ;  and  that  in  conse- 
quence of  the  delay  In  making  the  shlpm^it 
the  defendant's  crop  was  damaged  to  the  ex- 
tent of  $700  to  $800.  The  defendant  pleaded 
a  counterclaim  for  such  loss.  The  note  was 
executed  after  the  fertilizer  had  been  accept- 
ed by  the  defendant  At  the  close  of  the  de- 
fendant's evidence  the  court  held  that  the  de- 
fendant oould  not  recover  on  the  counter- 
claim, and  rendered  Judgment  in  favor  of 
the  plaintiff  for  the  amount  of  the  note^  De- 
fendant excepted  and  appealed. 

Bullard  &  Stringfleld,  of  Fayetteville,  for 
appellant. 
Cook  &  Cook,  of  Fayetteville,  for  appellee. 

ADAMS,  J.  [1]  The  defendant  admitted  the 
execution  of  the  note,  and  introduced  several 
witnesses!  who  tesUfled  in  his  b^alf.  Their 
evidence  tended  to  show  that  the  plaintiff's 
agent  was  acquainted  with  the  quality  of  the 
defendant*s  soil,  and  informed  of  the  purpose 
for  which  the  guano  was  to  be  used,  and  that 
the  plaintiff  through  inadvertence  in  mis- 
placing or  losing  the  defendant's  order  de- 
layed the  shipment  from  March  until  May. 
We  think  the  evidence  should  have  been  sub- 
mitted to  the  jury. 

''Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive,  in  re- 
spect of  such  breach  of  contract,  should  be 
such  as  may  fairly  and  reasonably  be  consid- 
ered either  arising  naturally,  that  is,  accord- 
ing to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  rea- 
sonably be  supposed  to  have  been  in  the  con- 
templation of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of 
the  breach  of  it"  Hadley  v.  Baxendale,  9 
Exch.  363. 

[2]  If  the  purchaser  of  guano  may  show  a 
breach  of  warranty  as  to  its  quality  by  the 
effect  of  its  use  upon  his  crops  (Carter  v. 
McGiU,  168  N.  C.  507,  84  S.  E.  802),  why  may 
he  not  by  proper  evidence  show  the  rela- 
tive producticHi  of  land  with  and  without 
the  fertilizer,  or  the  usual  effect  under  ordi- 
nary conditions  of  delayed  planting  when 
fertilizer  is  used.  Evidence  as  to  cultivation 
and  tillage,  the  crop  planted,  the  time  of 
planting,  the  quality  of  the  soil,  and  the  con- 
dition of  the  weather  and  the  seasons  may, 
under  proper  instructions,  be  considered  by 
the  Jury.  Carter  v.  McGill,  supra ;  Tomlin- 
son  V.  Morgan,  106  N.  C.  660,  82  S.  E.  953: 
Herring  v.  Armwood,  130  N.  C.  177,  41  S.  B. 
96,  57  L.  R.  A.  958 ;  Spencer  v.  Hamilton,  113 
N.  C.  49,  18  S.  E.  167,  37  Am.  St  Rep.  611 ; 
Neal  V.  Hardware  Co.,  122  N.  C.  105,  29  S.  E. 
96,  6  Am.  St  Rep.  697;  Gatlln  v.  Railroad, 
179  N.  C.  433,  102  S.  E.  779. 
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Btein,  160  N.  a  440,  76  S.  B.  476,  U  distin- 
guishable from  the  case  under  ocHisideration ; 
but  In  that  case  it  Is  said  that  when  the  ven- 
dor knows  that  the  fertUisser  Is  for  the  pur- 
chaser's crops  and  fails  to  deliyer  it,  and  the 
purchaser  because  of  the  lateness  of  the  sea- 
son is  unable  to  purchase  it  elsewhere,  he  is 
entitled  to  damages.  In  the  present  case 
there  was  evidence  that  the  plaintiff's  agent 
repeatedly  told  the  defendant  that  the  ship- 
ment would  be  mada 

But  in  applying  the  decisions,  as  suggested 
in  Garter  v.  McOill,  171  N.  G.  775,  89  S.  B. 
28,  all  purely  speculative  and  conjectural 
elements  which  have  no  foundation  for  pro<tf 
should  be  excluded. 

[4]  We  cannot  hold  as  an  inference  of  law 
that  the  defendant  waived  his  alleged  de- 
fense by  the  execution  of  the  note;  for,  ac- 
cording to  his  contention,  the  loss  he  claims 
subsequently  to  have  suffered  could  not  then 
be  ascertained  or  estimated. 

The  judgment  of  his  honor  in  dismissing 
the  defendant's  counterclaim  is  reversed,  and 
this  will  be  certified  to  the  end  that  the 
court  may  determine  the  matters  in  ccmtro* 
versy  in  accordance  with  law. 

Reversed. 


(183  N.  C.  271) 

AYCOCK  V.  GILU     (No.   112.) 

(Supreme  Gourt  of  North  Garolina.     April  6, 

1922.) 


I.  Contracts   «=s> 1 28 (I)— Agreement   to   stlUe 
prosecution  of  any  klnil  Is  void. 

Since  the  concealment  of  a  felony  is  an  in- 
dictable offense,  which  is  greatly  aggravated  by 
compounding  the  felony,  that  is,  by  an  agree- 
ment not  to  prosecute,  and,  in  the  case  of  of- 
fenses less  than  felony,  the  concealment  or 
compounding,  though  not  indictable,  is  con- 
trary to  public  policy,  an  agreement  to  stifle  a 
prosecution  of  any  kind  is  void  and  uneu- 
forceable. 


2.  Contracts  ^s»  128 (I)— Agreement  to  use  in- 
fluence to  procure  mitigation  of  punlsiiment  is 
Illegal. 

An  agreement  by  one  who  had  procured  the 
arrest  of  plaintiffs  nephew  on  a  criminal  charge 
to  use  his  influeuce  to  induce  the  court  to  be 
lenient  is  contrary  to  public  poUcy,  and  a  note 
given  by  plaintiff  for  the  amount  of  defendant's 
daim  in  consideration  of  that  agreement  is  il- 
legal, and  cannot  be  enforced. 

Appeal  from  Superior  Gourt,  Wayne  Goun- 
«)y;  Daniels,  Judge. 

Action  by  J.  J.  Aycock  against  J.  B.  6iU, 
for  the  cancellation  of  a  promissory  note. 
Judgment  for  plaintiff  on  admissions  in  the 
answer,  and  defendant  appeals.    Aflarmed. 

This  action  was  brou^^t  for  the  cancella- 
tion of  a  promissory  note  for  $400  made  by 


the  plaintiff  to  the  defendant,  upon  the 
ground  of  duress^  and  because  it  was  given 
upon  a  promise  to  suppress  a  criminal  prose- 
cution, or  to  mitigate  the  punishment  of  the 
plaintiff's  nephew  for  the  crime  of  false  pre- 
tense. The  court  gave  Judgment  for  the 
plaintiff  upon  admissions  in  the  answer^ 
holding  that  the  note  was  not  enforceable, 
but  was  "invalid,  null,  and  void,''  as  against 
public  policy,  and  ordered  that  it  be  deliver- 
ed up  by  the  defendant  to  be  canceled. 

Plaintiff's  nephew,  J.  D.  Hinnant,  had  been 
arrested  under  a  warrant  of  a  justice  of  the 
peace,  issued  at  the  request  of  the  defendant, 
for  false  pretense.  The  answer  admitted 
that,  at  the  request  of.  the  deputy  sheriff 
and  Hinnant,  J.  B.  GOl  drove  Hinnant  and 
deputy  sheriff  and  police  officer  from  Zebu- 
Ion,  N.  G.,  to  Fremont,  N.  G.,  in  order  that 
Hinnant  might  arrange  for  his  bond,  and  not 
be  committed  to  jail,  GUI  stating  to  Hinnant 
and  the  deputy  sheriff  that  he  would  charge 
the  sum  of  $20  for  the  round  trip;  that, 
arriving  at  Fremont,  Hinnant  talked  to  his 
uncle,  the  plaintiff,  J.  J.  Aycock,  and  to  an- 
other uncle  named  Aycock,  whose  initials 
this  defendant  does  not  now  recall;  that  J. 
J.  Aycock  informed  the  sheriff  and  the  de- 
fendant. Gill,  that  he  had  raised  J.  D.  Hin- 
nant, and  was  very  much  concerned  about 
him;  that  the  plaintiff,  J.  J.  Aycock,  asked 
the  defendant.  Gill,  would  he  release  his  neph- 
ew,, Hinnant,  if  he  (the  said  Aycock)  would 
sign  a  note  guaranteeing  the  payment  of  the 
debt  that  Hinnant  owed  the  defendant,  Gill, 
which  then  amounted,  including  the  expense 
of  the  automobile  trip,  to  $3d8.95;  that  the 
defendant.  Gill,  informed  the  plaintiff,  Ay- 
cock, that  he  could  not  agree  to  discharge 
his  nephew,  Hinnant,  but  that,  if  the  plain- 
tiff, Aycock,  desired  to  guarantee  the  pay- 
ment of  the  debt,  he,  the  said  Gill,  would 
state  to  the  court  that  the  same  had  been 
settled,  and  would  request  the  court  to  be  as 
lenient  as  possible  with  said  Hinnant ;  that, 
after  some  discussion,  the  plaintiff,  Aycock, 
signed  a  note,  together  with  said  Hinnant, 
payable  to  the  order  of  the  defendant,  J.  B. 
Gill,  on  December  1,  1920,  for  $398.95,  with 
interest  from  its  date,  July  27,  1920. 

The  defendant  appealed  from  the  judg- 
ment 

J.  Faiscm  Thomson,  of  C^ldsbon),  and  W. 
G.  Massey,  for  appellant 

Langston,  Allen  &  Taylor,  of  Goldsboro, 
for  appellee. 

WALKER,  J.  The  defendant,  it  is  true,  de- 
nied that  there  was  any  duress  employed  in 
obtaining  the  note  in  question,  or  that  the 
consideration  of  it  was  against  public  policy, 
and  also  denied  that  he  had  done  anything 
to  stifle  a  criminal  prosecution,  and  in  sup- 
port of  this  general  denial  he  stated  what 
was  done,  which  is  above  set  forth.  It  will 
not  be  necessary  to  inquire  if  ttiere  was  any 
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legal  duress  exercised  by  tbe  defendant  to 
procure  the  note,  as,  if  the  note  is  void  be- 
cause the  consideration  of  it  is  illegal,  being 
against  public  policy,  it  is  not  enforceable, 
whether  obtained  by  duress  or  not. 

[1]  The  cases  in  this  court  have  settled  the 
general  principle  Involved  in  this  case. 
Blythe  v.  Lovlnggood,  24  N.  C.  20,  87  Am. 
Dec.  402;  Gamer  v.  Quails,  49  N.  G.  223; 
Vanover  v.  Thompson,  49  N.  G.  485 ;  Lindsay 
V.  Smith,  78  N.  G.  328,  24  Am.  Rep.  463; 
Gorbett  v.  Glute,  137  N.  G.  646,  50  S.  E.  216. 
In  Thompson  v.  Whitman,  49  N.  G.  47,  it  is 
decided  that  the  concealment  of  a  felony  is 
an  indictable  ofTens^  .and  that  the  ofCense 
is  greatly  aggravated  by  compoxmding  the 
felony;  that  is,  "by  an  agreement  not  to 
prosecute  or  make  known  what  has  come  to 
the  knowledge  of  the  party."  In  ofTenses 
less  than  felony,  this  compounding  or  con- 
cealment is  not  indictable,  but  it  is,  never- 
theless, against  the  policy  of  the  law  and 
the  due  course  of  Justice,  and  a  court  of  law 
will  not  lend  its  aid  to  enforce  any  such 
contract  or  agreement.  In  Gamer  v.  Quails, 
49  N.  G.  223,  the  same  doctrine  is  held,  the 
court  declaring  that  no  executory  contract, 
the  consideration  of  which  is  contra  bonos 
mores^  or  against  the  public  policy,  or  the 
laws  of  the  state,  can  be  enforced  in  a  court 
of  justice.  The  consideration  there  was  the 
compounding,  or  suppressing,  a  prosecution 
for  an  alleged  forgery.  The  bond  was  de- 
clared void,  although  the  act  may  never  have 
been,  in  the  view  of  the  law,  a  forgery.  In 
Ingram  v.  Ingram,  49  N.  G.  188,  the  court 
declared  that  an  agreement  among  persons 
interested  in  an  estate  not  to  bid  against 
each  other  at  the  administrator's  sale  is 
void,  as  being  against  the  public  policy.  It 
may  be  now,  therefore,  pronounced  a  settled 
principle  "that  contracts  founded  upon  agree- 
ments to  compound  felonies  or  to  stifle  prose- 
cutions of  any  kind"  are  void,  and  cannot  be 
enforced.  The  court  said,  by  Pearson,  J.,  in 
Thompson  v.  Whitman,  supra: 

'*Hi8  honor  was  of  opinion  that  the  consid- 
eration of  the  bond  sued  on  was  not  against 
public  jnstice.  In  this  there  is  error.  Accord- 
ing to  the  view  we  take  of  the  case,  Taylor 
was  not  at  liberty  to  take  care  of  his  private, 
interest  by  accepting  an  indemnity,  and  thereby 
depriving  the  state  of  an  active  prosecutor; 
which  is  one  of  the  means  relied  on  for  the  con- 
viction of  offenders.  The  testimony  of  Taylor, 
when  contrasted  with  that  of  Martin  before  the 
committing  magistrates,  in  reference  to  the 
same  transaction,  suggests  the  fear  that  this 
douceur  had  taken  effect.  When  the  person 
directly  interested  is  appeased  before  the  trial, 
he  ifi/*  under  strong  temptations  to  favor  the 
offender." 

There  are » many  cases  decided  by  this 
court  to  like  effect  as  those  already  cited, 
which  it  is  not  necessary  to  consider,  as  they 
aU  settle  the  principle  above  stated  in  the 
«an)e  way. 

[2]  The  defendant  contends  that  his  ad- 
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missions  do  not  bring  this  case  within  the 
principle  above  stated,  as  be  did  not  agree 
to  stifle  a  criminal  prosecution  or  to  do  any- 
thing contraxy  to  the  public  policy,  but  only 
agreed,  as  the  consideration  for  the  note 
given  by  the  plaintiff  to  him,  that  he  would 
intercede  with  the  court  in  behalf  of  the 
plaintiff's  nephew,  and  induce  it  to  be  lenient 
with  him.  But  we  are  of  opinion  that  even 
that  consideration  was  illegal,  and  rendered 
the  note  void.  It  has  been  held  that  agree- 
ments to  use  influence,  or  tending  to  encour- 
age the  use  of  influence,  with  the  prosecut- 
ing attorney  in  respect  to  criminal  prosecu- 
tions are  illegal.  9  Cyc.  p.  502,  and  note  33, 
where  the  cases  will  be  found;  Merwin  v. 
Huntington,  2  Gonn.  209;  Rhodes  v.  Neal,  64 
Ga.  704,  37  Am.  Rep.  93 ;  Shaw  v.  Reed,  30 
Me.  105;  Wildey  v.  Gollier,  7  Md.  273,  61 
Am.  Dec.  346;  Ovmerod  v.  Dearman,  100  Pa. 
561,  45  Am.  Rep.  391 ;  Barron  v.  Tucker,  53 
Vt  338,  38  Am.  Rep.  684;  Wight  v.  Rinds- 
kopf,  43  Wis.  344.  Bonds  or  promises  in 
consideration  of  "ease  or  favor"  to  prisoners 
held  under  criminal  process  are  Illegal.  The 
case  of  Buck  v.  Bank,. 27  Mich.  293,  15  Am. 
Rep.  189,  is  so  mudi  like  this  one,  and  the 
decision  of  it  was  made  by  a  court  of  such 
eminence,  the  opinion  being  by  Judge  Gooley, 
that  we  may  well  rest  our  decision  of  this 
case  upon  it,  as  it  covers  fully  the  questions 
we  have  here  to  determine.  The  syllabus  of 
that  case  thus  stetes  the  substance  of  the 
decision: 

"B.  having  robbed  the  plaintiff,  the  defendant, 
a  relative  of  B.'s,  was  induced  to  execute  to 
plaintiff  promissory  notes  in  consideration  of  a 
promise  by  the  plaintiff  to  petition  the  court  to 
mitigate  the  punishment  of  B.  Held,  that  the 
notes  were  against  public  policy,  and  not  en- 
forceable by  the  plaintiff.* 


tf 


After  reciting  the  evil  tendencies  of  a  con- 
trary rule.  Judge  Gooley  says: 

"If  the  real  inducement  to  the  defendants  to 
give  the  notes  was  the  assurance  of  the  offi- 
cers that  they  would  sign,  or  be  more  likely 
to  sign,  a  petition  for  favor  to  R.  M.  Buck, 
then  it  is  obvious  that  the  transaction,  strip- 
ped of  whatever,  in  a  legal  point  of  view,  was 
immaterial,  was  simply  this:  Gne  party  was 
to  give  a  pecuniary  consideration,  and  the 
equivalent  was,  that  another  would  sign,  or 
promise  to  sign,  or  be  more  likely  to  sign,  a 
petition  for  the  mitigation  of  a  criminal  pun- 
ishment. It  is  too  plain  for  argument  that 
such  a  transaction  is  not  only  wanting  in  the 
requisites  of  a  legal  contract,  but  that  in  ite 
tendency  it  is  immoral  and  pernicious.  •  •  ♦ 
Such  consequences  can  only  be  precluded  by 
an  inflexible  rule  of  law,  that  services  or  as- 
sistance of  any  kind  or  any  description,  cal- 
culated or  intended  to  influence  the  action  of  a 
court,  except  in  the  open  and  public  modes  of 
argument  and  evidence  which  the  law  provides 
for  and  allows,  can  never  be  a  legal  considera- 
tion for  the  promise  of  a  pecuniary  return. 

"We  do  not  stop  to  point  out  that  assistance 
from  pecuniary  motives  to  lighten  the  punish- 
ment of  a  criminal  is  the  same  in  nature  and 
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dnlj  different  in  degree  from  assistance  from 
•the  like  motives  to  shidd  him  from  punish* 
ment  entirely.  We  prefer  to  put  this  case  en- 
tirely upon  the  tendency  such  an  understanding 
«s  the  defendants  set  up,  must  have  to  en- 
courage deception  of  the  judge,  and  to  mislead 
him  in  the  facts  upon  which  his  Judicial  action 
should  be  based.  *  *  ^  The  highest  con- 
siderations of  public  policy  demand  that  the 
pecuniary  interests  of  individuals  should  not  be 
recognised  as  legitimate  motives  to  influence 
the  action  of  ofBcial  persons,  and  that  in  the 
case  of  courts  most  especially,  every  avenue 
should  be  carefully  guarded  against  the  in- 
trusion of  such  motives.  Oaution  is  especially 
required  in  the  case  of  parties  injured  by 
crime,  who  apply  to  avert  or  mitigate  the  pen- 
alty, because  the  court  would  be  likely  to  give 
exceptional  weight  to  their  suggestions." 

It  was  said  in  Lindsay  v.  Smith,  78  N.  O. 
at  page  881  (24  Am.  Rep.  463),  to  be  a  matter 
of  the  gravest  public  concern  that  all  in- 
fractions of  the  criminal  law  should  be  de- 
tected and  punished.  A  party  cannot  take 
care  of  his  private  interest  by  depriving  the 
state  of  a  witness  or  an  active  prosecutor, 
which  is  the  means  relied  on  for  the  convic- 
tion of  offenders;  much  less  can  he  pollute 
the  very  fountains  of  criminal  Justice  by  sup- 
pressing an  indictment  already  instituted 
against  him.  And  it  has  been  said  that  any- 
thing inconsistent  with  the  impartial  course 
of  Justice  will  not  be  upheld,  even  if  the 
intent  of  the  parties  is  not  fraudulent,  and 
although  no  evil  resulted  in  the  particular 
case.  1  Mod.  Amer.  Law,  p.  125.  It  is  the 
temptation  to  do  wrong  where  money  is  to 
be  received  for  the  service  that  does  the 
harm,  as  it  is  likely  to  prevent,  obstruct,  or 
prejudice  the  due  administration  of  Justice. 
In  this  case  it  was  not  purely  voluntary  and 
gratuitous  service  that  was  to  be  performed, 
but  it  was  to  be  done  under  the  stimulus  of 
a  consideration  the  promisor  should  receive 
for  mitigating  the  punishment 

It  would  seem  that,  in  this  case,  the  object 
of  the  defendant,  if  not  his  sole  object,  was 
to  collect  his  claim  against  Hinnant  through 
resort  to  a  criminal  prosecution,  so  that  he 
jnight  later,  by  the  use  of  duress,  induce  the 
plaintiff  to  come  to  the  relief  of  his  nephew, 
who  was  being  prosecuted,  as  he  did  by  giv- 
ing the  note  upon  the  illegal  promise  that 
J.  E.  Gill  would  induce  the  court  to  act  with 
leniency  toward  the  nephew. 

If  the  defendant,  J.  E.  Gill,  had  his  debt 
against  Hinnant  secured,  and  had  promised, 
OS  a  consideration  therefor,  that  he  would 
use  hiB  influence  to  mitigate  the  punishment 
of  Hinnant,  the  result  would  be  that  his  in- 
terest in  the  further  prosecution  of  the  case 
would  be  greatiy  diminished,  if  not  totally 
withdrawn,  and  he  would  cease  to  fulfill  his 
duty  in  the  vindication  of  public  Justice,  or 
the  enforcement  of  the  law.  The  state,  as 
said  in  Thompson  y.  Whitman,  supra,  would 
thereby  be  "deprived  of  an  active  ptosecu- 


tor,"  and  instead  would  be  met  by  passive 
indifference. 
As  was  said  in  a  lomewhat  similar  case: 

''Although  this  case  comes,  as  we  think,  un- 
der familiar  principles  of  law,  it  is  yet  some- 
what peculiar  and  novel  in  its  facts;  and  in 
this  decision  we  do  not  intend  to  treiich  upon 
the  rights  of  respondents,  or  of  their  friends 
and  counsel  in  their  behidf,  in  the  use  of  all 
legitimate  means  of  defense."  Barron  v.  Tudc- 
er,  68  y t  838,  38  Am.  Bep.  684. 

Our  conclusion  is  that  the  court  was  right 
in  the  Judgment  it  rendered  upon  the  plead- 
ings. .  . 

Afllnned, 


(183  N.  C.  307) 

J.  E.  LANE  &  CO.  V.  CENTRAL  ENGINEER- 
ING  CO.  el  al.    (No.  330.) 

(Supreme  Court  of  North  Carolina.    April  12, 

1922.) 

I.  Evidence  ^s>445(t)— Onal  changes  la  oon- 
traot  maife  aohsequeat  to  axecutioa  are  ad- 
missible. 

An  oral  agreement  varying  a  written  con- 
tract is  admissible  In  evidence  if  it  was  made 
subsequent  to  the  original  contract 


2.  Municipal  corporations  ^=»354— Company 
ceiving  benefit  from  change  In  contract  Is  es- 
topped to  deny  liability  therefor. 

A  contractor  having  a  contract  for  the  con- 
struction of  dty  streets,  which  was  modified 
after  originally  made  by  changing  the  specifi- 
cations of  stone  required  so  as  to  make  the 
expense  of  producing  the  stone  greater,  who 
requested  a  subcontractor  to  furnish  stone  in 
accordance  with  the  changed  specifications,  and 
received  and  used  such  stone  in  the  perform- 
ance of  its  contract,  is  estopped  by  receiving 
the  benefit  under  the  change  to  deny  the  va- 
lidity of  the  change  or  its  liability  for  the  in- 
creased cost. 

3.  IMunicipal  corporations  ^s:»376— Requlremeat 
that  defendant  city  pay  amount  due  code- 
fendant  to  pialntHT  to  apply  on  Judgmeat 
against  oodefendant  held  proper. 

In  an  action  by  a  subcontractor  against  the 
principal  contractor  and  the  city,  where  Judg- 
ment for  extra  expense  incurred  by  reason  of 
change  in  the  contract  was  rendered  against 
the  principal  contractor,  and  the  city  admitted 
it  still  owed  money  to  the  principal  contractor, 
a  Judgment  requiring  the  dty  to  pay  the  amount 
it  admitted  it  owed  to  the  subcontractor  to  be 
applied  on  the  Judgment  against  the  principal 
contractor  was  proper. 

Appeal  from  Superior  0<nirU  Alamanoe 
County ;   Daniels,  Judge. 

Action  by  J.  £3^  Lane,  trading  as  J.  £.  Ijane 
&  Co.,  against  the  Central  Engineering  Com- 
pany and  the  City  of  Burlington.  Judgment 
for  plalntifC,  and  defendants  appeal.  Af- 
firmed* 
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In  1917  tbe  dty  of  Burlington  contracted 
with  its  codefendant,  tbe  engineering  com- 
pany, to  build  certain  streets,  and  tbe  latter 
company  contracted  witb  tbe  plaintiff  to  fur- 
nish tbe  stone  for  that  purpose,  tbe  stone 
to  be  furnished  according  to  plans  and  spec- 
ifications of  the  dty  which  were  made  part 
of  the  contract  between  them.  Thereafter 
the  defendant  engineering  company  agreed 
with  the  city  for  certain  changes  in  the  con- 
tract whidi  necessitated  changes  in  the  stone 
to  be  furnished  by  plaintiff,  and  the  plain- 
tiff alleges  that  such  changes  were  made  with 
the  understanding  and  agreement  that  the 
lAaintiff  was  to  receive  additional  compensa- 
tion for  the  extra  expense  of  furnishing  dif- 
ferent sized  stone  from  that  specified  in  the 
original  contract.  The  plaintiff  further  al- 
leged that  the  city  of  Burlington  allowed  the 
defendant  engineering  company  additional 
eomp^uBation  because  of  such  changes  in  the 
contract,  and  that  the  plaintiff  notified  the 
dty  of  Burlington  of  its  claim  against  the 
engineering  company  before  the  dty  settled 
with  the  engineering  company,  and  that  be- 
cause of  sudi  changes  there  was  due  the 
plaintiff  the  sum  of  $2,965.51.  Both  the  de- 
fendants answered,  and  denied  the  allega- 
tions of  the  plaintiff  in  regard  to  tbe  changes 
in  the  contract  and  in  regard  to  the  promise 
to  pay  additional  therefor,  and  the  engineer- 
ing company  went  further  and  set  up  a  coun- 
terclaim in  the  sum  of  $300  and  interest 
against  the  plaintiff  because  the  engineering 
company  had  to  go  into  the  open  marlcet  and 
buy  stone,  wMdi  the  plaintiff  was  to  fur- 
nish, on  an  occasion  when  the  plaintiff's  plant 
broke  down  for  which  it  had  to  pay  an 
Increaaed  price  of  $300. 

The  Jury  found  on  the  issues  submitted 
that  the  Central  Engineering  Company  was 
indebted  to  the  plaintiff  in  the  full  amount 
daimed,  $2,965iSl,  for  which  the  court  en- 
tered judgment,  deducting  the  counterdaim 
of  $300,  and,  it  appearing  that  the  sum  in 
the  bands  of  the  city  of  Burlington  still  due 
and  unpaid  to  the  engineering  company 
amounted  to  $2,413.50,  on  motion  of  the 
plaintiff,  and  with  the  assent  of  the  dty  of 
BurUngton,  Judgment  was  entered  that  said 
sum  of  $2,413.50  be  paid  by  the  dty  to  be 
credited  upon  the  amount  above  adjudged 
due  tbe  plaintiff  by  the  defendant  engineer- 
ing company. 

Carroll  &  Carroll,  of  Burlington,  for  appel- 
lants. 
Parker  &  Long,  of  Graham,  for  appellee. 

CliAIlK,  C.  J.  This  cause  was  ably  argued 
uiKm  both  sides,  but  we  think  that  the  mat- 
ters in  controversy  were  almost  entirely  for 
the  consideration  of  the  Jury,  who  have 
found  the  facts  in  accordance  with  the  con- 
tention of  the  plaintiff,  and  that  Judgment 
was  properly  entered  against  the  engineer- 
ing company  for  the  full  amount  daimed  ]»y 


plaintiff  subject  to  the  counterclaim  of  $300. 

[1]  The  defendant  engineering  company 
daimed  that  there  was  not  sufiident  allega- 
tion of  a  change  in  the  contract,  and  that 
the  evidence  concerning  such  diangee  was 
incompetent  because  they  varied  a  written 
ccmtract  We  think,  however,  the  allega- 
tions are  dearly  stated,  and  the  dedsions 
are  setUed  that  the  change  varying  a  writ- 
ten contract  was  competent  as  it  was  made 
subsequent  to  the  original  contract  free- 
man V.  BeU,  150  N.  C.  148,  63  S.  E.  682; 
Mfg.  Co.  V.  McPhail,  181  N.  C.  208,  10«  S,  E. 
672. 

[2]  Bltihop,  who  represented  the  defendant 
engineering  company  in  requesting  the  change 
of  the  stone  to  a  smaller  size,  stated  that 
the  plaintiff  would  be  reimbursed  for  the 
extra  expense  incurred.  He  was  superin- 
tendent in  charge  of  the  work  in  Burlington 
on  behalf  of  the  company.  The  company  ac- 
cepted the  work  and  is  chargeable  for  the 
value  of  the  same  even  if  there  was  no  ex- 
press promise.  It  is  estopped  by  receiving 
benefit  under  the  change  in  the  contract  to 
deny  its  validity  and  the  company's  liability 
therefor. 

[3]  The  dty  of  Burlington  having  admit- 
ted that  it  had  in  hand  $2,413.50,  balance  due 
the  engineering  company  for  the  work  done, 
and  submitted  its  readiness  to  pay  this 
amount  In  its  hand§  to  the  person  determined 
by  the  verdict,  Judgment  was  proiierly  ren- 
dered that  the  dty  pay  over  that  amount  to 
the  plaintiff  to  be  credited  upon  the  Judg- 
ment rendered  against  the  engineering  com- 
pany. 

We  think  the  issue  submitted  was  suffident 
to  present  every  phase  of  the  questions  in  con- 
troversy which  indeed  have  been  practically 
passed  upon  in  Powell  v.  Lumber  Co.,  168  N. 
C.  632,  84  S.  E.  1032,  and  need  not  be  repeat- 
ed in  this  opinion. 

No  error. 


(183  N.  C.  768) 
STATE  V.  EVANS.     (No.  323.) 

(Snp^eme  Court  of  North  Carolina.     April  5, 

1922.) 

1.  intoxicating  liquors  <&=9238( I)— Evidence  of 
manufacture  held  suflMent  for  Jury. 

In  a  prosecntion  for  manufacturing  liquor, 
evidence  held  suffident  for  the  jury. 

2.  Witnesses  ^==>277(3),  337(4)— Cross-exami- 
nation of  defendant  as  to  oontents  of  coat 
found  near  still  held  oompetent  to  Impeach 
defendant's  character  and  disprove  allb). 

In  a  prosecution  for  manufacturing  liquor, 
cross-examination  of  defendant  as  to  whose 
picture  was  in  the  pocket  of  his  coat,  found 
near  the  still,  and  as  to  whom  a  letter  found 
therein  was  from,  whether  he  had  deserted  his 
wife,  and  similar  questions,  to  which  he  replied 
,  that  the  picture  was  his  wife's,  that  he  had 
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not  deserted  her,  but  that  they  had  been  di- 
vorced, held  competent  to  impeadi  hia  char- 
acter, and  to  shake  his  denial  of  beinsr  at  the 

stm. 

3.  Criminal  law  ^=»729  —  Solicitor's  remarii 
ooatradlciing  defendant's  denial  of  collat- 
eral matter  designed  to  Impeaoh  obaraoter 
held  not  prejudioiai. 

In  a  prosecution  for  mannfacturins^  liquor, 
the  solicitor's  remark,  after  defendant  denied 
that  his  wife  was  taldng  care  of  his  children^ 
that  "it  is  so,"  held  not  prejudicial,  where  the 
court  interposed  and  the  solicitor  withdrew  the 
remark  and  apologized. 

4.  Criminal  law  <s=s>tl7l(3)  —  Solicitor's  re- 
mark  that  ho  would  like  to  read  letter  found 
In  defendant's  ooat  held  not  prejudicial. 

In  a  prosecution  for  manufacturing  liquor 
the  solicitor's  remark,  in  answer  to  a  question 
by  defendant's  counsel  as  to  whether  he 
thought  he  had  a  right  to  read  a  letter  found  in 
defendant's  coat  near  the  still,  or  examine  de- 
fendant about  it,  that  he  would  like  to  read  it, 
held  not  prejudicial,  where  it  did  not  appear 
that  he  offered  to  read  it,  or  made  any  state- 
ments or  suggestions  as  to  its  contents;  the 
jury's  verdict  turning  on  whether  the  evidence 
identified  defendant  as  the  man  seen  running 
from  the  still. 

5.  Criminal  law  ^s>304(2),  ll7l(l)~Ropotl- 
tlon  of  romarkSy  ruled  out  as  not  based  on 
ovidenoo,  held  not  harmless;  judicial  notice 
taken  that  liquor  Is  carried  across  state  lines 
for  sale. 

Thou^  it  is  a  matter  of  common  knowl- 
edge that  illicit  liquor  is  continually  carried 
across  state  lines  for  sale,  a  solicitor's  r'S- 
mark  to  the  jury  that  "all  of  us  know  that  men 
manufacture  liquor  in  one  state  and  carry  it 
250  nules  into  another  state  to  sell  it,"  after 
the  court  had  ruled  out  similar  remarks  as  to 
matters  not  in  evidence,  was  not  harmless  er- 
ror, though  it  may  have  had  no  influence  on 
the  verdict. 

Appeal  from  Superior  Court,  Granville 
County;  Devin,  Judge. 

Houston  M.  Evans  was  convicted  of  man- 
ufacturing liquor,  and  he  appeals.  New  trial 
ordered. 

The  defendant  was  convicted  on  an  indict- 
ment for  manufacturing  liquor.  The  testi- 
mony for  the  state  was  that  Officers  Hutch- 
ins,  Hobgood,  Walters,  Bowling,  and  New* 
ton,  on  the  afternoon  of  June  26,  1921,  went 
out  on  Bearskin  creek,  in  Granville  county, 
and  found  a  still  being  operated  by  a  white 
man  and  a  negro.  When  the  officers  got  with- 
in about  20  steps  of  them,  both  ran.  The 
white  man  dropped  a  coat,  which  he  had  In 
his  hand.  He  was  small  and  slight,  and 
about  the  same  size  as  the  defejidant  In  the 
coat  which  was  dropped  was  found  a  photo- 
graph, which  the  defendant  on  the  stand  ad- 
mitted was  a  picture  of  his  wife,  and  letters 
from  her  to  him,  and  a  subpoena  from  a  Vir- 
ginia court  to  him,  and  a  letter  from  a  Vir- 
ginia lawyer.    This  coat  was  dr<^i)ed  by  the 


white  man,  who  was  about  the  same  sliJd 
as  defendant,  as  he  ran  away  from  the  still, 
which  he  was  assisting  in  operating.  The  de- 
fendant attempted  to  explain  the  presence 
of  his  coat  at  this  still  by  testifying  that 
on  June  23  he  and  a  man  named  Chandler 
rode  over  from  South  Boston,  Va.,  to  Oxford, 
and  while  on  the  way  the  coat  dropped  off 
the  door  of  the  car  on  which  it  was  lying. 
The  defendant  was  corroborated  on  this  point 
by  testimony  of  two  men.  Chandler  and 
Green,  who  also  testifled,  in  corroboration  of 
defendant's  alibi,  that  they  were  fishing  to- 
gether at  Barnett's  pond,  in  Person  county, 
on  that  date,  June  26. 

The  state  in  reply  introduced,  a  justice  of 
the  peace,  a  county  policeman,  and  a  deputy 
sherifT,  all  from  South  Boston,  who  testified 
that  the  character  of  the  defendant  and 
Chandler  and  Chrismus  was  bad.  It  was  ad- 
mitted by  the  defendant  that  he  had  been 
convicted  in  Virginia  for  having  liquor,  but 
he  claimed  that  he  had  appealed.  Verdict  of 
guilty,  judgment,  and  appeaL 

D.  G.  Brummltt,  of  Oxford,  for  appellant. 
The  Attorney  G«ieral  and  the  Assistant 
Attorney  General,  for  the  State. 

CliABK,  C.  J.  [1,2]  The  motion  for  non- 
suit was  properly  denied.  The  defendant 
made  exceptions  to  the  question  by  the  solic* 
iter  as  to  whose  picture  it  was  which  was 
found  in  the  pocket  of  the  coat,  which  he 
admitted  was  his,  and  he  was  asked,  to  im- 
peach the  witness,  questions  as  to  whom  the 
letter  was  from,  and  whether  he  had  not 
deserted  his  wife,  and  similar  questions.  The 
witness  admitted  that  the  picture  was  that 
of  his  wife,  denied  that  he  had  des^ted  her, 
and  said  that  they  had  been  divorced.  These 
and  other  questions  along  that  line  were  com- 
petent to  impeach  the  character  of  the  de- 
fendant, and  to  shake  his  evidence  in  denial 
of  being  at  the  still,  and  as  to  the  attempt 
to  prove  an  alibi. 

[3]  At  one  point  in  the  cross-examination^ 
when  the  solicitor  asked  the  defendant  if  his 
wife  was  not  taking  care  of  his  children, 
and  he  denied  it,  the  solicitor  said,  '*It  is 
so."  Counsel  for  the  defendant,  in  arguing 
the  case  before  the  court,  stated  that  this 
was  said  very  loudly,  while  the  Assistant 
Attorney  General  represented  it  as  having 
been  said  in  a  low  tone,  as  a  "side"  remark. 
The  record  does  not  show  which  was  right 
as  to  this.  The  jury  are  presumed  to  be  men 
of  intelligence  and  can  hardly  ever  be  in- 
fluenced by  such  byplay.  Certainly  there 
was  no  error  committed  by  the  court,  for  he 
instructed  the  jury  not  to  consider  it,  and  the 
solicitor  both  withdrew  the  remark  and  apol- 
ogized. State  V.  Saleeby,  110  S.  E.  844,  at 
this  term. 

It  was  a  collateral  matter  in  a  cross-ex- 
amination to  impeach  the  defendant,  who  had 
put  his  character  in  evidence  by  going  upon 
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the  stand,  and  the  Jury  must  have  folly  un- 
derstood that  they  were  to  acquit  or  convict 
the  defendant  upon  the  evidence  as  to  the 
commission  or  innocence  of  the  offense  with 
which  he  was  charged.  Such  colloquies  be- 
tween counsel  and  v^itnesses,  on  cross-exam- 
ination, whether  in  civil  or  criminal  actions, 
are  not  orderly  and  should  always  be  avoid- 
ed. It  could  hardly  have  had  any  effect  as 
the  solicitor,  in  a  few  minutes,  was  arguing 
to  the  Jury  that  the  statement  of  witness 
'Vas  not  so."  Besides,  the  judge  interposed, 
and  the  solicitor  apologized. 

[4]  The  solicitor  further  asked  the  defend- 
ant if  he  received  the  letter,  which  was  found 
in  his  pocket,  "from  your  lawyer  in  Virginia." 
The  defendant's  counsel  objected  to  any  read- 
ing or  examination  of  these  letters,  and  asked 
if  the  solicitor  thought  he  had  a  right  to 
read  that  letter  to  the  Jury,  or  examine  the 
witness  about  it  It  does  not  appear  from 
the  record  that  the  solicitor  had  offered  to 
read  the  letter,  or  made  any  statement  or 
suggestion  as  to  its  contents;  but  on  this  sug- 
gestion from  the' defendant's  counsel  the  so- 
licitor Countered  by  turning  to  the  Jury  and 
smiling  said  that  he  would  like  to  read  it  We 
do  not  see  that  this  remark  could  have  had 
any  bearing  with  the  Jury  in  any  way.  Their 
verdict  necessarily  must  have  turned  upon 
whether  the  evidence  identified  the  defendant 
as  the  man  who  was  found  at  the  still  en- 
gaged in  manufacturing. 

[6]  The  solicitor  further  asked  if  the  de- 
fendant had  not  been  convicted  in  a  liquor 
case  in  Virginia.  The  defendant  admitted] 
that  he  had  been,  but  denied  his  guilt,  and 
said  that  the  case  had  been  appealed,  and 
testified  that  he  never  made  any  liquor,  and 
never  sold  any.  The  solicitor  in  his  argument 
to  the  Jury  mentioned  a  case  in  Roxboro,  in 
which  it  was  shown  that  a  negro  from  there 
continually  went  to  South  Boston  for  block- 
ade liquor.  Defendant's  counsel  objected, 
upon  the  ground  that  there  was  no  evi- 
dence connecting  the  defendant  with  the 
transaction.  The  court  sustained  the  objec- 
tion, saying,  '*The  solicitor  must  confine  him- 
self to  the  evidence."  The  solicitor  fur- 
ther stated  in  his  speech  that  men  who  live 
in  one  state  go  100  miles  into  another 
state  to  get  liquor,  and  that  a  still  had  been 
established  on  the  border  land  between  the 
two  states  by  a  negro  from  Apex.  The  de- 
fendant's counsel  again  objected,  and  the 
court  held  that  it  "was  not  proper  for  the 
solicitor  to  argue  to  the  Jury  matters  not  in 
evidence,  or  state  particular  facts  in  other 
cases,"  and  instructed  the  Jury  not  to  con- 
sider the  same.  But  the  solicitor,  it  appears, 
then  said, 

"Wen,  gentlemen  of  the  jury,  you  all  know 
of  that  affair,  and  all  of  us  know  that  men 
mannfiactore  liqnor  in  one  state  and  carry  it 
250  miles  into  another  state  to  sell  it" 


The  defendant's  counsel  objected  to  this  re- 
mark. Doubtless  it  is  a  matter  of  common 
knowledge  that  illicit  liquor  is  continually 
carried  across  state  lines  for  sale,  but  we 
cannot  say  that  the  conduct  of  the  solicitor 
in  repeating  this  remark,  after  the  court  had 
ruled  out  such  remarks  as  to  matters  not  in 
evidence,  was  harmless  error.  It  may  have 
had  no  influence  upon  the  verdict  of  the  Jury, 
but  certainly  the  solicitor  should  not  have 
repeated  the  remark  after  the  court  had 
ruled,  and  properly,  that  such  statements 
should  not  be  made  by  the  solicitor. 

Ther6  was  no  exception  to  the  Judge's 
charge,  but  for  the  reason  Just  given  we 
think  that  the  defendant  is  entitled  to  a  new 
triaL 


(183  N.  C.  199) 

MINTON  V.  EARLY  et  ux.     (No.  128.) 

(Supreme  Oourt  of  North  Carolina.    March  22, 

1022L) 

1.  Constitutional  law  ^=s>83 (3)— Landlord  and 
tenant  ^=»320  —  Statute,  making  criminal 
aliandonment  of  land  by  tenant  without  pay- 
ing advanoes  by  landlord,  held  void. 

C.  S,  I  4480,  providing  that  a  tenant  who 
abandons  a  tenancy  or  crop  without  paying  ad- 
vances made  by  the  landlord  shall  be  punished 
by  fine  and  imprisonment,  without  requiring  al- 
legation or  proof  of  fraud  either  in  the  incep- 
tion or  breach  of  the  contract,  is  void,  as  con- 
trary to  Const,  art  1,  (  IG,  prohibiting  impris- 
onment for  debt  except  in  cases  of  fraud. 

2.  Statutes  ^=»64(2)— Part  of  statute  imposing 
elvll  liability  on  one  employing  defaulting  ten« 
ant  held  void  as  depending  on  void  part  ef 
statute  as  to  criminal  liability. 

The  part  of  C.  S.  §  4480,  which  provides 
that  one  employing  a  tenant  with  knowledge  of 
the  tenant's  abandonment  of  a  crop  without 
paying  advances  by  his  landlord  shall  be  lia- 
ble to  the  landlord  depends  on  a  portion  of  the 
statute  making  the  tenant  criminally  liable  for 
snch  abandonment,  which  is  unconstitutional, 
and  is  thereby  rendered  void. 

3.  Constitutional  law  e==>43(l)  —  Answering 
over  after  demurrer  overruled  held  not  to 
waive  objection  to  constitutionality  of  stat- 
ute. 

In  an  action  under  C.  S.  |  4480,  for  em- 
ploying a  tenant  who  had  abandoned  a  crop 
without  paying  advancements  made  by  plaintift, 
the  objection  to  the  constitutionality  of  the 
statute  was  not  waived  because  defendant  an- 
swered over  after  overruling  his  demurrer. 

4.  Justloes  of  the  peace  ^=>43(2)~Actlon  for 
more  than  $50  damages  for  persuading  tenant 
to  leave  landlord  cannot  be  maintained  In  jus- 
tice court. 

An  action  under  C  S.  {  4480,  for  unlawful- 
ly persuading  a  tenant  to  violate  his  contract 
with  his  landlord  without  paying  advances 
made  by  the  landlord  is  one  in  tort,  and  may 
not  be  brought  for  more  tiian  $60  in  a  justice's 
court. 
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5.  Jitstleet  of  the  peaM  ^=960— Objeetlon  that 
tort  aotioR  for  more  than  $50  oovid  not  bo 
maiutainod  In  Juotloo'o  court  la  not  walvod  by 
answering  over. 
In  an  action  under  0.  S.  |  448(X,  for  per- 
fluading  a  tenant  to  leave  his  landloid  without 
paying  adTancea  made  by  the  landlord,  the  ob- 
jection that  the  action,  being  for  more  than  $50, 
was  not  witiiin  the  Jnrisdictlon  of  a  justice's 
court,  was  not  waived  by  answering  over,  but 
could  be  presented  by  motion  to  dismiss,  demur- 
rer ore  tonus,  or  might  be  acted  ob  by  the 
court  ex  mero  motn. 

Appeal  from  Superior  Gourt,  Bertie  Cknin- 
ty;  Calvert,  Judge. 

Action  by  C  M.  Kflnton  against  John  A. 
lETarly  and  wife.  On  appeal  from  a  justice's 
court,  Judgment  was  rendered  dismissing  the 
actl(»i,  from  which  plaintiff  excepted  and  ap- 
pealed.   No  error. 

The  action  purporting  to  be  under  section 
4480,  Consolidated  Statutes,  is  Instituted  by 
plaintiff,  a  former  landlord,  against  defend- 
ants, on  averment  that  one  Jack  Outlaw, 
after  agreeing  to  make  a  crop  on  certain 
lands  ct  plaintiff  for  1918,  and  receiving  ad- 
vancements for  said  purpose  as  plaintiff's 
tenant  to  the  amount  of  $79.82,  wrongfully 
and  willfully  abandoned  said  crop  without 
paying  plaintiff  for  said  advancements.  And 
that  defendants,  with  full  knowledge  of  Baid 
abandonment,  and  after  being  forbidden  so 
to  do,  employed  said  tenant  to  work  for  them 
and  moved  him  on  their  lands,  contrary  to 
law  as  contained  in  section  4480  of  the  Con- 
solidated Statutes.  Defendant,  reserving  the 
right  to  move  to  dismiss  for  lade  of  jurisdic- 
ticm  and  for  that  the  statute  on  which  the 
claim  Is  based  is  unconstitutional,  made  an- 
swer, denying  the  acts  alleged  against  defend- 
ant, and  denying  any  and  all  knowledge  of 
any  breach  of  contract  by  the  alleged  ten- 
ant, and  at  spring  term  thereafter  moved  to 
dismiss  case  for  that  the  statute  is  unoon- 
stitutionaL  Motion  overruled.  Cause  con- 
tinued. 

At  the  trial  term,  the  Jury  having  been 
Impaneled,  the  record  states  that  the  defend- 
ants again  demurred  because  it  appears  that 
the  action  lies  only  in  tort,  and  that  the  jus- 
tice had  no  Jurisdiction  of  same,  the  demand 
being  for  more  than  $50,  and  the  Justice's 
Judgment  being  for  more  than  that  sum.  Up- 
<m  such  demurrer  and  motion.  Judgment  was 
rendered,  dismissing  the  action,  and  plain- 
tiff excepted  and  appealed. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellant 

Aiex  Lassiter,  of  Aulander,  and  John  W. 
Davenport,  of  Windsor,  for  appellees. 

HOiKB^  J.  [1]  The  action  Is  based  upon 
section  4480  of  the  Consolidated  Statutes, 
and,  If  this  were  a  valid  law,  we  see  no  rea- 
son why  an  action  ex  contractu  could  not  be 


maintained  for  the  Jurisdictional  amount  of 
$200,  on  the  same  principle  we  uphold  In  al- 
lowing a  recovery  for  a  statutory  penalty; 
debt  being  maintainable  for  a  "sum  certain 
or  easily  reducible  to  certainty  from  fixed 
data  or  per  agreement**  Katsenstein  v.  Rail- 
road, 84  N.  O.  p.  688;  2  Walte's  Action  and 
Defenses,  p.  109;  1  Chitty's  Pleadings,  108, 
109 ;  8  tESncydopedia  of  Law  (2d  ESd.). 

But  in  our  opinion  the  statute  referred  to, 
imposing  as  it  does  the  punishment  of  fine 
and  imprisonment  for  abandoning  a  tenancy 
or  crop,  without  paying  for  the  advances 
made  by  the  landlord,  and  without  requiring 
any  allegation  or  proof  of  fraud,  either  in  the 
Inception  or  breach  of  the  contract  Is  in 
violation  of  our  constitutional  provision, 
article  1,  |  16,  which  inhibits  ''imprison- 
m»it  for  debt  •  •  •  except  in  cases  of 
fraud."  This  has  been  virtually  held  in 
State  Y.  Williams,  150  N.  C.  802,  68  S.  E. 
949,  wherein  the  court  decides,  the  present 
Chief  Justice  delivering  the  opinion,  that 
without  averment  of  fraud,  a  bill  of  indict- 
ment under  this  section,  then  secti2n  3366, 
Revisal,  should  be  quashed.  And  for  the 
same  reasons,  the  clause  of  the  statute  mak- 
ing It  indictable  for  a  landlord  to  fall  and 
refuse  to  furnish  advancements  as  per  agree- 
ment Is  an  Invalid  provision;  for  without 
either  averment  or  proof  of  fraud  both  are 
ordinary  breaches  of  contract,  for  which  the 
parties  charged  may  only  be  h^d  for  the 
dvU  liability. 

A  similar  decision  appears  in  State  t.  Grif- 
fin, 154  N.  O.  611,  70  S.  B.  292,  where  a  con- 
viction, under  section  4281,  Consolidated 
Statutes  (Revisal,  |  3431),  for  obtaining 
money,  etc.,  under  a  promise  to  begin  certain 
work  and  willful  breach,  was  set  aside  foi 
lack  of  any  proof  of  fraud  in  the  transaction 
other  than  the  obtaining  of  the  advances 
under  the  promise  to  begin  the  work  and  a 
failure  to  comply. 

And  the  same  genera)  principle  is  approved 
and  applied  by  the  Supreme  Court  of  the 
United  States  In  Bailey  ▼.  Alabama,  219 
U.  S.  219,  81  Sup.  Ct  145,  55  L.  Ed.  191,  a 
decision  which  this  court  recognized  as  con- 
trolling In  the  Griffin  Case,  supra. 

[2]  The  parts  of  this  statute  which  attempt 
to  fix  criminal  liability  on  the  tenant  or 
cropper,  who  has  merely  broken  his  contract 
being  therefore  invalid  because  in  contra- 
vention of  the  constitutional  guaranties  pro- 
tecting the  liberty  of  the  citizen,  the  clause 
which  imiKwes,  or  attempts  to  Impose,  civil 
liability  on  any  one  employing  such  tenant 
or  cropper  with  knowledge  of  such  breach, 
connected  with  and  dependent  as  it  is  tipcm 
the  former,  both  in  express  terms  and  sub- 
stance, must  also  be  avoided.  Keith  v.  I^ock- 
hart  171  N.  C.  451-458.  88  S.  B.  640,  Ann. 
Cas.  1918D,  916,  citing  Employers'  Liability 
Causes  (Howard  v.  Illinois  C.  R.  Co.)  207  U. 
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S.  463-601,  28  Snp.  Ct  141,  52  TjJ  Ed.  297;  [     The  action  iB  said  to  have  originated  or 


Rlggabee  ▼.  Dorbam,  94  N.  fX  800;  Bladi  on 
Constitutional  Law,  p.  63.  In  Rlggsbee's 
Case,  the  principle  adyerted  to  Is  stated  as 
follows : 

''While  some  proyisions  in  a  statute  may  be 
vnconetittitional  and  void,  others  may  remain 
and  be  enforced,  bnt  the  rale  does  not  apply, 
when  the  constitntional  and  unconstitutional 
parts  of  the  statute  are  condudve  to  the  same 
object,  and  the  dislocation  of  the  unconstitu- 
tional part  would  so  affect  its  operation  that 
the  act  would  fail  in  an  essential  part" 

The  position  finds  support  in  the  fact  that 
there  is  doubt  if  the  Legislature  could  im- 
pose a  liability  of  this  kind  upon  one  em- 
ploying another,  who  has  merely  incurred 
civil  liability  by  a  breach  of  his  contract 
This  right  of  a  citizen  to  contract  and  deal 
with  another  is  itself  among  the  liberties 
and  vested  rights  protected  by  constitutional 
guaranties,  and  should  always  be  carefully 
*  upheld  by  the  courts.  Smith  v.  Texas,  233 
XJ.  S.  630,  34  Sup.  Ct  681,  58  L.  Ed.  1129, 
L.  R.  A.  1915D,  677,  Ann.  Cas.  1915D,  420; 
AUegeyer  et  al.  ▼.  Louisiana,  165  U.  S.  578» 
17  Sup.  Ct  427,  41  L.  Ed.  832;  6  R.  O.  L. 
p.  269. 

In  Smith  V.  Texas,  supra.  Associate  Jus- 
tice Lamar,  speaking  to  the  question,  said; 

"Life,  liberty,  property  and  the  equal  protec- 
tion of  the  law,  grouped  together  in  the  Con- 
stitution, are  so  related  that  the  deprivation  of 
any  one  of  those  separate  and  iodependent 
rights  may  lessen  or  extinguish  the  value  of 
the  other  three.  In  so  far  as  a  man  is  deprived 
of  the  right  to  labor  his  liberty  is  restricted, 
his  capacity  to  earn  wages  and  acquire  prop- 
erty is  lessened,  and  he  is  denied  the  protec- 
tion which  the  law  affords  those  who  are  per- 
mitted to  work.  Liberty  means  more  than 
freedom  from  servitude,  and  the  constitutional 
guaranty  is  an  assurance  that  the  citizen  shall 
be  protected  in  the  right  to  use  his  powers  of 
mind  and  body  in  any  lawful  calling." 

[3]  For  the  reasons  stated,  the  action  can- 
not, in  our  opinion,  be  maintained  upon  the 
statute,  and  the  Judgment  of  the  lower  court 
dismissing  the  same  must  on  that  ground  be 
upheld,  and  the  position  is  not  waived  be- 
cause the  defendant  has  answered  over  after 
demurrer  overruled.  Garrison  v.  Williams, 
160  N.  C.  674,  64.  S.  E.  783,  and  anthorlties 
dted. 

[4]  The  plaintiff  has  supplemented  his  dec- 
laraticm  on  the  statute  by  the  averment 
that— 

'defendants  willfully  and  unlawfully  per- 
suaded, induced,  and  assisted  said  Jack  Outlaw 
to  violate  his  contract  with  plaintiff,  and  it  is 
contended  in  the  argument  before  us  that  by 
reason  of  this  additional  averment  with  evi- 
dence tending  to  support  it,  the  plain  tiff  could 
sustain  a  recovery  as  in  a  common -law  action 
for  wrongfully  enticing  his  tenant  from  his  po- 
sition and  employment  to  plaintiffs  damage." 


to  have  been  originally  maintained  on  the 
first  ESnglish '  statute  of  laborers,  and  while 
it  has  been  recognized  as  existent  since  the 
repeal  of  that  statute,  the  cause  of  action,  so 
far  as  examined,  has  been  restricted  to  a 
willful  or  malicious  enticement  'from  the 
personal  service  of  another.  Hale  on  Torts, 
pp.  264,  265,  and  authorities  dted. 

The  decisions  of  this  state  would  seem  to 
be  against  the  maintoiance  of  such  an  action 
in  the  case  of  tenant  or  cropper  without  a 
valid  statute  to  that  effect.  State  v.  Ethe- 
ridge,  169  N.  C.  263,  84  S.  E.  264 ;  Swain  v. 
Johnson,  151  N.  C.  93,  65  S.  E.  619,  28  L.  R. 
A.  (N.  S.)  615;  State  v.  Hoover,  107  N.  C, 
795,  12  S.  E.  451,  10  L.  R.  A.  726;  Jones 
V.  Stanly,  76  N.  C.  355;  Haskins  v.  Royster, 
70  N.  0.  601,  16  Am.  Rep.  780.  But  we  are 
not  now  required  to  make  direct  decision 
on  the  question,  for  all  the  'cases  are  agreed 
that  such  an  action  is  for  a  tort,  and,  this 
being  a  case  on  appeal  from  a  Justice's 
court,  the  Jurisdiction  may  not  be  extended 
to  claims  in  excess*  of  $50.  Singer  Machine 
Co.  V.  Burger,  181  N.  C.  241,  107  S.  B.  14; 
citing  Stacey  Cheese  Co.  v.  Pipkin,  155  N.  C. 
394,  71.  S.  E.  442,  37  L.  R.  A.  (N,  S.)  606, 
and  other  cases. 

[S]  In  this  aspect  of  the  matter,  the  Judg- 
ment of  his  honor  is  clearly  correct,  and  this, 
like  the  former  position,  going  to  the  Juris- 
diction of  the  court,  is  not  waived  by  answer 
over,  but  may  be  presented  by  motion  to 
dismiss,  demurrer  ore  tenus,  or  may  be  acted 
on  by  the  court  ex  mero  motu.  Garrison  v. 
Williams,  supra. 

We  find  no  reversible  error  presented,  and 
the  Judgment  dismissing  the  action  is  af- 
firmed. 

No  error. 

CLARK,  C.  J.,  concurs  in  result 


(183  N.  C.  769) 

STATE   V.   HAUSER   «t  al.      (No.   345.) 

(Supreme  Court  of  North  Carolina.    April  12, 

1922.) 

1.  Larceny  ^s>40 (6)— Defendant  charged  with 
larceny  of  diamond  could  b^  conwioted  on 
proof  of  theft  of  broocii  in  which  diamond 
was  set. 

Defendant,  charged  with  larceny  of  a  dia- 
mond, could  be  convicted  on  proof  that  she  stole 
a  brooch  with  a  large  diamond  set  in  the  center 
thereof  surrounded  by  pearls  and  small  dia- 
monds. 

2.  Larceny  c=940(9)~Deifendant,  who  stoie 
wife's  diamond,  could  be  convicted  under  in- 
dictment charging  diamond  to  be  property  of 
husband. 

Where  husband  and  wife  lived  together,  and 
husband  had  charge  of  wife's  affairs  and  of  the 
property  in  the  house  in  which  they  lived,  a 
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defendant  who  stole  wife's  diamond  conld  be 
convicted  under  indictment  charging  the  dia- 
mond to  be  the  property  of  the  husband,  not- 
withstanding that  Constitution  recognises  the 
wife's  rights  in  her  individual  property. 

3.  Receiving  stolen  goods  ^=s>4— Defendant  who 
sold  stolen  diamond  knowing  It  to  have  been 
stolen  by  another  guilty  of  reoeiving  stolen 
goods  whether  he  reoelved  K  from  suoh  per- 
son to  sell  or  stole  It  from  her. 
One  who  sold  a  diamond  knowing  it  to  have 
been  stolen  by  another  could  be  convicted  of 
receiving  stolen  property  regardless  of  whether 
he  received  it  from  such  other  person  to  sell 
it  for  her,  or  stole  it  from  her. 

Appeal  from  Superior  Court,  Forsyth 
County;  Harding,  Judge. 

Kate  Hauser  was  convicted  of  larceny,  and. 
Curtia  Gentry  was  convicted  of  receiving' 
stolen  property,  and  they  ai^eaL    No  error. 

The  defendants  were  charged  with  stealing 
one  diamond  of  the  value  of  $700,  the  prop- 
erty of  M.  P.  Orr,  and  for  receiving  the  same 
knowing  It  to  be  stolen.  The  defendant  Kate 
Hauser  was  found  guilty  of  larceny  of  the 
stone,  and  Curtis  Gentry  guilty  of  receiving 
the  same  knowing  it  to  be  stolen.  Judgment 
Appeal  by  both  defendant& 

Holton  &  Holton  and  H.  M.  Ratdiff,  all  of 
Winston-Salem,  for  appellant  Hauser. 

C.  W.  Stevens,  of  Winston-Salem,  lor  ap- 
pellant Gentry. 

James  S.  Bianning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

CLARK,  O.  J.  [1]  The  Indictment  charged 
the  larceny  of  one  diamond  of  the  value  of 
$700,  the  property  of  M.  P.  Orr.  The  evi- 
dence for  the  state,  if  believed,  is  conclusive 
that  Kate  Hauser  was  guilty  of  larceny  of 
the  diamond,  which  was  a  large  diamond  set 
in  the  center  of  a  brooch  surrounded  by 
pearls  and  small  diamonds.  She  stole  the 
brooch,  and  it  was  later  recovered  In  the 
same  form  as  stolen.  There  was  no  sepa- 
ration of  the  diamond  from  the  broodi.  The 
defendant's  counsel  contends,  however,  that 
larceny  of  a  diamond  being  charged  in  the 
bill  and  the  proof  being  that  it  was  set  in  the 
brooch  was  a  fatal  variance.  If  the  defend- 
ant stole  the  diamond,  it  makes  no  difference 
whether  it  was  attached  to  the  brooch  or  in 
a  bag  or  box  or  lying  about  loose.  State  v. 
Harris,  64  N.  C.  128,  in  which  the  charge  was 
for  larceny  of  "50  lbs.  of  flour,*'  and  the  proof 
showM  theft  of  a  sack  of  flour.  This  was 
approved  in  State  v.  Nipper,  95  N.  C.  655, 
and  in  State  v.  Kiger,  115  N.  C.  750,  20  S.  E. 
456.  In  this  last  case  the  charge  was  theft 
of  so  many  gallons  of  brandy,  and  the  proof 
was  of  so  many  barrels  of  brandy,  which  was 
held  sufficient. 

[2]  The  defendant  further  takes  the  objec- 
tion that  the  indictment  charged  that  the 
diamond  was  the  property  of  M.  P.  Orr,  and 


that  it  appeared  in  the  eyldence  that  it  was 
the  property  of  Jiis  wife ;  but  the  two  were 
living  together  as  husband  and  wife,  and  he 
had  charge  of  her  affairs  and  of  tl^e  prop- 
erty in  the  house,  and  therefore  had  posses- 
sion with  her  of  legal  effects.  He  therefore 
had  possession,  which  was  equivalent  to  a 
special  property  therein,  notwithstanding 
that  the  Constitution  recognizes  the  wife's 
rights  in  her  indiyidual  property.  State  r. 
Wincroft,  76  N.  0.  88 ;  State  v.  Matthews,  76 
N.  C.  41;  Bishop,  New  Criminal  Procedure, 
p.  1687. 

[3]  The  other  defendant,  Curtis  Gentry, 
besides  raising  the  two  questions  which  are 
above  raised  on  behalf  of  Kate  Hauser,  in- 
sisted there  was  no  evidence  in  the  case  that 
he  received  the  diamond  knowing  it  to  be 
stolen;  but  there  was  evidence,  if  b^ieved, 
firom  which  it  appears  clearly  that  Kate 
Hauser  carried  the  brooch  to  Curtis  Gentry's 
house.  She  was  a  colored  nurse,  and  the 
testimony  is  that  the  brooch  was  worth  about . 
$600.  He  sold  it  for  $50.  The  testimony  is 
that  she  spent  the  night  at  his  house,  and 
the  next  morning  the  brooch  was  missing. 
Kate  Hauser  testlfled  that  he  stole  it  from 
her.  The  conflict  in  the  evidence  on  this 
point  is  not  material,  for,  whether  he  re- 
ceived it  to  sell  for  her,  knowing  it  to  have 
been  stolen,  or  stole  it  from  ^ate  H&user,  he 
evidently  knew  that  sihe  had  obtained  the 
brooch  unlawfully,  and  it  could  be  charged 
either  as  her  property  or  as  the  property  of 
the  true  owner.  Wharton,  |  1825,  and  Ward 
▼.  People  (N.  T.)  3  Hill,  396,  both  cited  in 
State  V.  Wincroft,  76  N.  C.  40.  Being  the 
same  article,  the  larceny  or  receiving  was 
against  the  rights  of  the  owner,  and  could  be 
charged  as  parts  of  the  same  illegal  aspor- 
tation in  the  same  bill. 

There  are  some  other  exceptions,  but  we 
do  not  think  that  they  present  questions  that 
require  discussi(Hi.  We  have^  however,  fully 
examined  them,  and,  after  hearing  the  learn- 
ed argument  of  the  counsel,  we  find  no  error. 


(183  N.  C.  775) 

STATE  V.  STRANGE.     (No.  347.) 

(Supreme  Court  of  North  Carolina.    April  12, 

1922.) 

I.  Criminal  law  ^=s>f  001— Orde ring  accused  into 
custoify  at  a  subsequent  term  on  Judgment 
pronounoed  at  a  prior  term  not  error. 

Where  defendant  had  pleaded  guilty  of 
unlawfully  receiving  liquor  at  a  prior  term,  and 
judgment  thereon  had  been  suspended  during 
good  behavior,  in  default  of  which  defendant 
was  to  work  on  the  roads  for  12  months,  upon 
a  finding  at  a  subsequent  term  that  defendant 
had  not  been  of  good  behavior,  ordering  him 
into  custody  under  sentence  pronounced  at  the 
prior  term  was  not  error. 
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2.  CriiBinal  law  ^»l  1 44 (1 6)— Whore  ovidence 
relates  to  only  one  of  several  eounts  In  an 
Indiotment,  a  general  verdlet  Is  preenmed  to 
be  returned  on  that  count. 

Where  there  are  several  counts  in  an  in- 
dictment and  there  is  evidence  relating  only  to 
one,  a  general  verdict. will  be  presumed  to  have 
been  returned  on  the  count  to  which  the  evi- 
dence applies. 

Appeal  from  Superior  Oourt,  Sorry  Coun* 
ty;   Long,  Judge. 

Sebom  Strange  was  convicted  of  having 
liquor  In  his  possession  for  the  purpose  of 
sale,  of  tuUav^fnlly  receiving  liquor,  and  of 
the  unlawful  transportation  of  liquor,  and 
he  appeals.    No  error. 

Criminal  action  tried  by  Long,  J.,  and  a 
jury  at  the  October  term,  1921,  of  Surry. 
The  defendant  was  prosecuted  on  an  Indict- 
ment containing  four  counts  charging  him  (1) 
with  the  unlawful  sale  of  liquor,  (2)  with 
having  liquor  In  his  possession  for  the  pur- 
pose of  sale,  (3)  with  unlawfully  receivlnj? 
liquor,  and  (4)  with  the  unlawfi^  transpor- 
tation. His  honor  instructed  the  Jury  upon 
'  the  evidence  relating  to  the  second,  third, 
and  fourth  counts.  There  was  a  general  ver- 
dict of  guilty. 

The  defendant  at  a  previous  term  had 
pleaded  guilty  of  unlawfully  receiving  liquor, 
and  Judgment  had  been  suspended  upon  pay- 
ment of  costs;  the  defendant  having  given 
bond  to  appear  at  each  criminal  term  for  two 
years  and  show  his  good  behavior,  In  de- 
fault of  which  a  capias  was  to  issue  and 
the  defendant  was  to  be  worked  on  the 
roads  for  twelve  months.  This  case  is  No. 
40.  At  the  October  term,  1022,  he  was  con- 
victed of  retailing  in  No.  46,  and  In  No.  21 
there  was  a  yerdict  of  guilty  as  above  stat^ 
ed.  In  No.  40  his  honor  found  that  the  de- 
fendant had  not  been  of  good  behavior  and 
ordered  him  Into  the  custody  of  the  sheriff 
under  the  sentence  pronounced  at  the  for- 
mer term  to  the  end  that  the  sentence  should 
be  executed.  In  No.  46  the  defendant  was 
sentenced  to  12  months  on  the  roads,  the  serv- 
ice to  begin  at  the  expiration  of  the  sentence 
in  No.  40 ;  and  in  No.  21  the  prayer  for  Judg- 
ment was  continued. 

The  defendant  excepted  and  appealed. 

J.  H.  Folger,  of  Mt  Airy,  for  appellant. 
James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

ADAMS,  J.  [1]  The  defendant  assigns  as 
^Tor  ''his  honor's  pronouncing  Judgment** 
In  the  case  in  which  the  defendant  had 
pleaded  guilty  at  a  previous  term.  But  the 
record  shows  that  his  honor,  Instead  of  pro- 
nouncing Judgment,  ordered  the  defendant 
Into  custody  under  the  Judgment  previously 
rendered,  upon  finding  that  he  had  not  com- 
piled with  its  terms.    This  procedure  is  su9- 


[  talned  by  the  decisions  of  this  court  State 
V,  Bverltt,  164  N.  0,  399,  79  S.  BX  274,  47 
L.  R.  A.  (N.  S.)  848 ;  State  ▼.  Greer,  173  N. 
O.  759,  92  S.  BL  147;  State  v.  Hoggard,  180 
N.  C.  678,  103  S.  B.  891. 

[2]  The  defendant  contends,  in  the  second 
place,  that  there  was  no  sufficient  evidence 
to  support  his  honor's  instruction  as  to  the 
unlawful  transportation  of  the  liquor.  If 
this  should  be  granted,  still  in  support  of 
two  other  counts  there  was  ample  evidence, 
and  the  Jury  returned  a  general  verdict. 
Where  there  are  several  counts  in  an  indictr 
ment  and  there  Is  evidence  relating  only  to 
one,  a  general  verdict  will  be  presumed  to 
have  been  returned  on  the  count  to  which 
jthe  evidence  appllesi  State  y.  Long,  62  N. 
O.  24 ;  State  v.  Cross,  106  N.  0.  650, 10  S.  B. 
857;  State  v.  Toole,  106  N.  O.  736.  11  S.  B. 
168;  State  v.  Glldtirlst,  113  N.  C.  673,  18  S. 
B.  319 ;  State  y.  Mky,  132  N.  C.  1021,  43  S. 
B.  819;  State  v.  Gregory,  153  N.  C.  646, 
69  S.  m  674. 

We  find  no  error,  and  this  will  be  certi- 
fied. 

No  error. 


(183  N.  C.  768) 
STATE  V.  HOOKER.    (No.  161.) 

(Supreme  Court  of  North  Carolina.    April  S, 

1922.) 

L  Habeas  eorpos  ^=»l  l3(l)^JHdgment  In  pro- 
oeedlno  by  person  eommitted  for  centempt 
reviewable  only  on  oertlorari. 

In  habeas  corpus  proceeding  by  petitioner 
who  had  been  committed  for  contempt  of  conrt, 
the  judgment  was  not  appealable,  since  the  ae« 
tion  in  such  case  can  be  reviewed  only  on  writ 
of  certiorari. 

2.  Habeas  corpus  ^=»92(l)— ^oope  of  inquiry 
on  petition  by  person  held  under  final  sen- 
tence stated. 

On  petition  for  writ  of  habeas  corpus  by 
person  held  under  a  final  sentence  of  a  court, 
the  only  questions  open  to  inquiry  are  whether 
on  the  record  the  court  had  jurisdiction  of  the 
matter,  and  whether,  on  the  facts  disclosed  on 
the  record,  and  under  the  law  applicable,  the 
court  has  exceeded  its  powers  in  imposing  the 
sentence  complained  of. 

3.  Contempt  ^=>6S(7)— Final  sentence  commit- 
ting a  person  for  contempt  of  court  can  be 
reversed  only  for  laok  of  jurisdiction  of  oourt 
Imposing  sentence. 

Where  one  has  been  conricted  and  sentenc- 
ed for  contempt  of  court  under  C.  S.  §{  978, 
981,  983,  the  final  sentence  can  be  reversed  or 
modified  only  for  lack  of  power  or  jurisdiction 
of  the  court  imposing  the  sentence. 

4.  Contempt  ^=»35— Constitutional  provision 
restricting  punishment  to  be  Imposed  by  Jus- 
tices of  the  peace  held  not  applloable  to  con- 
tempt proceedings. 

Under  O.  S.  IS  97a  981,  983,  authorizing 
justices  of  the  peace  to  impose  a  fine  not  to 
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exceed  |250  for  contempt  of  court,  the  majror^i 
court  vested  with  the  jurisdictioii  of  a  justice 
of  the  peace  was  empowered  to  impose  a  fine  of 
$200  for  contempt,  notwithstanding  Const,  art 

4.  i  27,  restricting  the  puziishment  to  be  im- 
posed by  the  justice  of  the  peace,  since  such 
constitutional  proyision  applies  only  to  the  or- 
dinary administration  of  the  law  in  the  trial 
of  criminal  cases,  and  not  to  contempt  pro- 
ceedings. 

5.  Contempt  ^=:»35— Justloes  of  peace  would 
have  inherent  power  to  punish  for  direct  oon- 
tempt  in  absence  of  statute. 

If.  G.  S.  H  978,  981,  983,  authorizing  jus- 
tices of  the  peace  to  punish  persons  for  direct 
contempt  M^  both  fine  and  imprisonment,  were 
invalid  as  violative  of  Const,  art.  4,  |  27,  re* 
stricting  the  punishment  to  be  Imposed  by  jus- 
tices of  the  peace,  the  court,  in  the  absence  of 
Ruch  statute,  would  have  the  inherent  power 
to  punish  for  direct  contempt. 

6.  Contempt  ^=»72  —  Judgment  Infltctlng  Im- 
prisonment enforced  though  portion  Imposing 
line  Is  Invalid. 

If  judgment  of  the  mayor's  court  fining  a 
person  $200  for  direct  contempt,  and  sentencing 
him  to  imprisonment  for  80  days,  was  invalid 
in  so  far  as  the  fine  was  concerned  because 
violative  of  Const,  art  4,  |  27,  the  portion  of 
the  judgment  providing  for  imprisonment  would 
be  enforced. 


7.  Habeas  corpus  «s»l  1 1(1)— Prisoner  detain- 
ed under  sentence  In  part  valid  not  liberated 
until  valid  portion  of  sentence  has  been 
served. 

A  prisoner  who  is  detained  by  virtue  of  a 
sentence  in  part  valid  and  part  otherwise  need 
not  be  liberated  on  habeas  corpus  until  he  shall 
have  served  the  valid  part  of  his  sentence. 

Appeal  from  Superior  Court,  Pitt  County ; 
Lyon,  Judge. 

Petition  by  S.  T.  Hooker  against  the  State 
for  habeas  corpus.  From  an  adverse  judg- 
ment, the  petitioner  appeals.  Modified  and 
affirmed. 

On  said  hearing  it  was  made  to  appear 
that  D.  M.  Clark,  Elsq.,  mayor  of  the  town 
of  Greenville,  and  as  such  clothed  by  statute 
with  the  jurisdiction  of  a  justice  of  the  peace, 
on  the  12th  day  of  September,  1921,  was 
engaged  in  hearing  causes  in  his  office  in 
Greenville,  N.  C,  and,  having  disposed  of 
one  case,  and  taken  up  another,  for  a  mo- 
ment stepped  just  outside  of  the  back  door 
to  get  his  spittoon,  when  he  was  approached 
and  abused  and  assaulted  by  the  petitioner 
on  his  action  as  mayor  in  having  issued  a 
criminal  warrant  for  petitioner's  son;  that 
on  rule  and  capias  issued  said  mayor  ad- 
judged said  petitioner  guilty  of  contempt  of 
court,  sentenced  him  to  jail  for  30  days,  and 
imposed  a  fine  of  $200,  and  petitioner  was 
committed  and  held  in  custody  imder  said 
judgment,  when  present  proceedings  were 
instituted. 


In  more  direct  reference  to  the  occurrence, 
his  honor,  confirming  the  acticm  of  the  mayor 
in  this  respect,  finds  the  f^cts  and  conclu- 
sions of  law  as  follows: 

''That,  on  the  same  morning  that  B.  D.  Hook- 
er was  put  in  the  lockup,  to  wit,  August  12, 
1921,  the  mayor  held  court  in  his  private  of- 
fice for  the  disposition  of  two  emergency  cases; 
that  he  had  disposed  of  one  case,  and  was  in 
the  act  of  taking  up  and  disposing  of  the  sec- 
ond case,  when  he  stepped  outside  of  his  back 
door  to  get  a  spittoon;  he  had  turned  to  go 
back  into  his  office  when  he  was  called  by  the 
respondent,  S.  T.  Hooker,  who  at  the  time  was 
in  the  rear  of  the  office  of  J.  0.  Lanier;  he  said 
in  his  usual  tone  of  voice,  'Come  here  a  minute, 
Clark';  the  mayor  took  the  respondent  to  be 
rational,  and  approached  the  respondent  at  a 
point  within  a  few  feet  from  his  office  and  in 
the  rear  of  the  office  of  J.  C.  Lanier,  the  two 
offices  adjoining;  he  was  met  by  the  respond- 
ent, S.  T.  Hooker,  S.  D.  Hooker,  and  J.  C. 
Lanier;  the  respondent  faced  the  mayor,  and 
commenced  to  accost  him  in  a  very  angry,  men- 
acing, and  threatening  manner,  asking  the 
mayor,  'What  in  the  hell  did  you  issue  a  war- 
rant against  my  son,  S.  D.  Hooker,  for?'  then 
and  there  denouncing  the  mayor,  calling  him  a 
liar,  a  common  street  loafer,  a  leech  upon  the 
community,  and  a  son  of  a  bitch,  shoving  him 
off  with  a  push  on  the  shoulder,  at  the  same 
time  opening  a  pocket  knife,  which  he  held  be- 
hind him  in  a  position  ready  to  strike;  the 
knife  was  taken  from  the  respondent  by  a  police 
officer,  Stokes,  who  had  come  out  of  the  may- 
or's office,  attracted  by  the  loud,  abusive  lan- 
guage of  the  respondent  to  the  mayor. 

'*The  mayor  did  not  attempt  to  strike  or  re- 
sist the  attack  or  the  language  of  the  respond- 
ent, using  no  loud,  abusive,  or  profane  words, 
simply  saying,  'I  don't  care  to  have  any  argu- 
ment. The  matter  can  be  settled  in  court.' 
The  mayor  then  walked  back  to  his  office,  the 
respondent  following  him,  and  continuing  to 
abuse,  slander,  curse,  and  denounce  him. 

''The  denunciatory  and  abusive  language  and 
the  assault  of  the  said  S.  T.  Hooker  was  con- 
temptuous, and  interfered  with  the  mayor,  and 
prevented  him  from  the  proper  and  lawful  dis- 
cbarge of  his  official  duties,  and  was  had  and 
done  for  the  purpose  of  intimidating  the  mayor 
in  the  performance  of  his  duties  in  the  trial  of 
the  said  S.  D.  Hooker,  and  said  conduct  was 
committed  while  the  court  was  actually  sit- 
ting for  the  transaction  of  business." 

And  upon  these  and  other  findings  the 
court  entered  judgment  as  follows : 

"Upon  the  foregoing  facts  it  is  considered, 
ordered,  and  adjudged  by  the  court  that  the 
acts  and  conduct  of  the  respondent  were  con- 
temptuous, and  brought  contumely  and  insult 
upon  the  court,  and  were  committed  in  the  pres- 
ence of  the  court,  and  it  is  further  considered 
and  adjudged  that  the  said  S.  T.  Hooker  was  in 
contempt  of  said  court. 

"It  is  further  ordered  and  adjudged  that  the 
findings  of  D.  M.  Clark,  mayor,  be  and  the  same 
are  hereby  fully  sustained,  and  it  is  ordered  and 
adjudged  that  the  said  S.  T.  Hooker  be  and 
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he  is  hereby  adjudged  to  be  o&  contempt  of 
tbe  court  of  D.  11  Qark,  mayor. 

"Il  further  appearing  that  the  judgment  of 
tbe  court  exceeded  the  jurisdiction  of  the  maj- 
or, in  that  he  could  only  fine  the  said  Hooker 
$50  or  imprison  him  30  days,  it  is  therefore 
considered,  ordered,  and  adjudged  that  this 
cause  be  remanded  to  the  mayor  of  the  town 
of  Greenyille,  to  the  end  that  judgment  be  en- 
tered herein  pursuant  to  law,  by  said  mayor, 
P.  M.  dark." 

From  which  said  judgment  the  petitioner 
appealed. 

J.  G.  Lanier  and  H.  W.  Whedbee,  both  of 
Greenville,  for  appellant 

J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nash, 
Asst.  Atty  Gen.,  for  the  State. 

HOKE,  J.  Our  decisions  hold  that,  ex- 
cept in  cases  concerning  the  care  and  cusrtody 
of  children,  no  appeal  lies  from  a  judgment 
in  habeas  corpus  proceedings,  but  tbe  action 
of  the  judge  must  be  reviewed,  if  at  all,  by 
writ  of  certiorari,  which  rests  in  the  sound 
discretion  of  the  appellate  court.  In  re 
Blanche  licCade  (N.  O.)  Ill  S.  E.  3,  at  tbe 
present  term,  citing  among  other  authorities, 
In  the  Matter  of  Lee  Groom,  175  N.  G.  455, 
d5  S.  E.  903 ;  In  re  Thmer  HoUey,  154  N.  G. 
163,  69  S.  B.  872. 

[1]  Under  these,   and  other   dedsionsf  to 
like  effect,  this  appeal,  therefore,  should  be 
dismissed  but  for  the  fact  that  the  Attorney 
General,  waiving  notice,  has  consented  that 
the  cause  be  heard  and  determined  as  on 
writ  of  certiorari  if  such  course  meets  the 
approval  of  the  court    The  court  having  so 
determined,   and  considering  the  cause  in 
that  aspect,  it  appears  that  the  defendant 
has  been  found  guilty  of  direct  contempt  of 
the  mayor's  court  of  the  dty  of  Greenville, 
in  violent  abuse  and  direct  assault  on  the 
mayor,  while  engaged  in  the  administration 
of  public  justice  and  in  the  exercise  of  juris- 
diction with  which  he  is  clothed,  and  for 
such  conduct  is  held  in  custody  under  a  sen- 
tence by  the  mayor,  imposing  imprisonment 
for  80  days  and  a  fine  of  $200,  and  sues  out 
this  writ  of  habeas  corpus  to  inquire  and 
determine  as  to  the  legality  of  his  detention. 
It  is  held  with  us  that  tbe  writ  of  habeas 
corpus  cannot  be  made  to  serve  the  purpose 
of   an  appeal  or  writ  of  error.  ^    And  our 
statute  on  the  subject  provides:  'That  on  a 
hearing  of  this  character  the  prisoner  shall 
l>e  remanded  when  it  appears  that  he  is  held 
In  custody : 

(1)  By  virtue  of  a  process  issued  by  a  court 
or  Judge  of  the  United  States  in  a  case  where 
sncii  Judge  or  court  has  exclusive  jurisdic- 
tion. 

(2)  By  virtue  of  a  final  judgment  or  decree 
of  any  competent  court  of  dril  or  criminal 
Jurisdiction  or  of  any  execution  issued  upon 
/rach  Judgment  or  decree. 

(3)  For  any  contempt,  specially  and  plainly 
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charged  in  the  commitment  by  some  court, 
oflicer,  or  body  having  authority  to  conunlt 
for  the  contempt  charged. 

(4)  That  the  time  during  which  such  party 
may  be  legally  detained  has  not  expired. 

[2]  And,  in  the  application  and  construc- 
tion of  these  principles,  and  the  statutory 
provisions  cited,  It  is  the  accepted  position 
that,  where  one  is  held  under  a  final  sen- 
tence of  a  court,  a  commitment  of  contempt 
or  other,  the  only  questions  open  to  inquiry 
are  whether  on  the  record  the  court  had  ju- 
risdiction of  the  matter,  and  whether,  on  the 
facts  disclosed  in  the  record,  and  under  the 
law  applicable  to  the  case  in  hand,  the  court 
has  exceeded  its  powers  in  imposing  the  sen- 
t^ice  complained  of.  In  re  Lee  Groom,  175 
N.  G.  455,  95  S.  E.  908;  In  re  Tinner  Holley, 
supra. 

Speaking  to  the  question  in  Holley*8  Gase, 
supra,  the  court  said : 

"And  in  determining  this  question  of  power 
the  court  is  confined,  as  heretofore  .ststed,  to 
tbe  record  proper  and  the  judgment  itself.  It 
is  not  permitted  that  the  testimony  or  the  rul- 
ings thereon  should  be  examined  into  nor  that 
matters  fairly  in  the  discretion  of  the  presiding 
Judge  should  be  reviewed  or  that  judgments 
erroneous  in  the  ordinary  acceptation  of  the 
term  should  be  questioned.  The  hearing  is  con-> 
fined  to  the  record,  and  judgment  and  relief 
may  be  afforded  only  when  on  the  record  itself 
the  judgment  is  one  clearly  and  manifestly  be^ 
yond  the  power  of  the  court,  a  statement  of  the 
doctrine  supported  in  numerous  and  authorita- 
tive decisions  here  and  el8ewkere*'--citing  Bx 
parte  McGown,  139  N.  G.  95,  51  S.  E.  957,  2 
L.  R.  A.  (N.  S.)  003;  In  re  Schenck,  74  N.  G. 
607;  In  re  Swan,  150  U.  S.  637,  14  Sup.  Ct. 
225,  87  L.  Ed.  1207;'  Ex  parte  Coy,  127  U.  S. 
781,  8  Sup.  Gt.  1263,  32  L.  Ed.  274. 

This  being  the  recognized  principle  that 
prevails  in  a  hearing  and  case  of  this  kind, 
our  statute  on  contempts  being  chapter  17, 
S  978,  Cons.  St,  et  seq.,  constitutes ,  the  acts 
and  conduct  of  defendant  as  established  in 
this  case  a  direct  contempt,  authoris&es  pun- 
ishment by  imprisonment  not  to  exceed  30 
days  or  fine  not  to  exceed  $250,  or  both,  in 
the  discretion  of  the  court  (G.  S.  }  981),  and 
in  express  terms  confers  power  to  impose  it 
on  every  justice  of  the  peace,  referee,  com- 
missioner, clerk  of  the  superior,  inferior,  or 
criminal  court,  or  the  judges  of  superior  and 
Supreme  Court,  board  of  commissioners,  or 
corporation  commissioner,  when  "sitting  for 
the  trial  of  causes  or  engaged  In  official  du- 
ties" (C.  S.  S  983). 

[3]  Defendant  having  been  convicted  and 
sentenced  under  the  provisions  of  the  statute, 
this  Is  a  final  sentence  from  which  no  appeal 
lies  in  the  ordinary  acceptation  of  the  term, 
and,  where  under  the  authorities  cited,  and 
others,  of  like  kind,  can  only  be  reversed  or 
modified  for  a  lack  of  power  or  jurisdiction 
of  the  court  imposing  the  sentence.  In  re 
Groom,  supra;  State  v.  Uttle,  175  N.  a  743. 


354 


Ul  SOUTHEASTERN  BEPOBTEB 


(N.O. 


94  S.  E.  680;  In  re  Brown,  168  N.  C.  417, 
84  S.  E.  690;  Ex  parte  McCown,  139  N.  O. 
95,  51  S.  E.  957,  2  L.  R.  A.  (N.  S.)  603. 

[4]  It  is  urged  for  petitioner  that  this  sen- 
tence is  beyond  the  power  of  the  mayor's 
court  which  is  only  vested  with  the  Juris- 
diction of  a  Justice  of  the  peace,  and  whose 
powers,  ther^ore,  under  article  4,  |  27,  of 
the  Constitution  are  restricted  to  a  fine  of 
$50  or  imprisonment  for  30  days,  but  the 
court  is  of  the  opinion  that  the  limitations 
of  this  article  and  section  apply  and  were 
designed  to  apply  to  the  ordinary  administra- 
tion of  the  law  in  the  trial  of  criminal  causes, 
and  were  not  Intended  to  affect  the  inherent 
or  statutory  powers  possessed  by  these  courts, 
and  conferred  upon  them  as  necessary  to 
enable  them  to  transact  business  and  main- 
tain a  proper  "respect  for  their  authority." 
This  is  undoubtedly  the  Legislature's  con- 
struction of  the  section  of  the  Constitution 
referred  to,  for,  as  we  have  said,  the  statute 
in  express  terms  confers  the  power  to  punish. 
and  fine  to  the  amount  stated  on  justices  of 
the  peace,  as  well  as  on  courts  of  record,  and 
there  are  decisions  here  and  elsewhere  which 
strongly  favor  this  view.  In  re  Griffin,  98 
N.  C.  226,  8  S.  E.  515 ;  State  v.  Lyon,  93  N. 
O.  575;  People  v.  Tool,  35  Colo.  225,  86 
Pac.  224,  229,  231,  6  L.  R.  A.  (N.  S.)  822,  117 
Am.  St  Bep.  198;  6  IL  C.  L.,  title  Contempt, 
§43. 

In  Griffin's  Case,  supra,  speaking  of  the  dis- 
tinction and  some  of  the  differences  that  ex- 
ist between  proceedings  for  contempt  and 
the  ordinary  administration  of  the  criminal 
law,  Chief  Justice  Smith  said: 

"The  one  belongs  to  the  goieral  adminiatra- 
tion  of  the  [criminal]  law,  the  other  is  an 
exercise  of  Judicial  authority  inherent  in  the 
court,  and  indispensable  in  Uie  exercise  of  its 
functions.  If  the  act  which  shows  the  con- 
tempt constitutes  also  a  criminal  offense,  it  may 
be  prosecuted  and  punished  as  such,  notwith- 
standing the  contempt  has  also  been  punished.*' 

And  in  State  v.  Lyon,  in  which  it  was  held 
that  a  Justice  of  the  peace  in  proper  cases 
had  the  power  to  require  an  adequate  bond 
to  keep  the  peace,  and  no  appeal  would  lie, 
though  the  result  might,  in  its  practical  op- 
eration, work  an  imprisonment  far  beyond 
the  30  dajrs'  limitation  on  a  Justice's  Juris- 
diction, Merrimon,  Judge,  said: 

"This  view  is  not  in  conflict  with  the  provi- 
sion of  the  Constitution  (article  4,  §  27),  and 
the  statute  [on  the  subject].  These  provisions 
have  reference  to  criminal  cases  wherein  the 
magistrate  gives  Judgment  against  a  party 
charged  with  a  criminal  offense,  and  imposes 
on  him  a  punishment"  therefor. 

[5]  And  in  no  event  would  the  petitioner 
be  entitled  to  his  discharge  on  the  facts  of 
the  present  record.  E>ven  if  the  statute  au- 
thor^'Eing  justices  to  both  fine  and  imprison 


for  direct  contempt  of  court  were  held  inval- 
id as  violating  the  constitutional  restrictions 
on  their  criminal  Jurisdiction,  these  courts 
have  with  us,  and  without  any  statute,  the  in- 
herent power  to  punish  for  direct  contempt, 
when  engaged  in  the  administration  of  the 
state's  Justice,  and  in  the  exercise  of  the 
Jurisdiction  and  powers  conferred  upon  them 
by  the  law.  In  re  Deaton,  105  N.  C.  59,  11 
S.  B.  244;  Scott  v.  Flshblate,  117  N.  C.  265, 
23  S.  E.  436,  30  L.  B.  A.  696;  State  v.  Aik&i, 
113  N.  C.  651,  18  S.  E.  690. 

[6]  And,  this  being  true,  though  the  fine 
of  $200  were  invalid,  the  portion  of  the  Judg- 
ment infiicting  an  imprisonment  for  30  days 
would  be  well  within  the  constitutional 
provisions,  and  must  be  ^iforced  according 
to  its  terms. 

[7]  It  is  the  established  principle  in  cases 
of  this  character  that,  when  a  prisoner  is 
detained  by  virtue  of  a  sentence  in  part  valid, 
and  part  otherwise,  he  may  not  be  liberated 
on  habeas  corpus  till  he  shall  have  served  the 
valid  portion  of  his  sentence  (In  re  Holley, 
supra,  citing  U.  S.  v.  Pridgeon,  153  U.  S.  48, 
14  Sup.  Ct  746,  38  L.  Ed.  631 ;  Ex  parte  Erd- 
mann,  88  Cal.  579,  26  Pac.  372);  a  position  di- 
rectly recognized  and  approved  in  subsection 
4  of  our  statute  on  habeas  corpus  as  above 
quoted,  '*that  the  prisoner  shall  be  remanded 
when  it  appears  that  the  time  during  whicli 
he  may  be  legally  detained  has  not  expired." 

This  will  be  certified  that  the  Judgment  of 
the  mayor's  court  be  enforced  as  entered. 

Modified  and  aflSrmed. 

CLABK,  a  J.,  did  not  sit. 


(183  N.  C.  281> 

FRY  V.  SOUTHERN  PUBLIC  UTILITIES 
CO.  et  al.    (No.  441.) 

(Supreme  Court  of  North  Carolina.    April  5w 

1922.) 

1.  Master  and  servant  ^=»305— Costom  of  boys 
to  ride  on  Ice  waQons  admissible  to  rebut  con- 
trary instructions. 

In  an  action  for  the  death  of  plaintiiTa  son 
while  riding  on  an  ice  wagon  colliding  with  a 
Btreet  car,  where  defendant  claimed  it  had 
given  instructions  to  prohibit  boys  from  riding* 
on  the  8tep9  of  its  wagons,  evidence  on  behalf 
of  plaintiff  that  it  was  the  custom  of  the  boys, 
not  objected  to  by  the  drivers  of  the  wagons* 
to  ride  upon  the  steps,  was  admissible  to  show 
that,  if  the  order  was  given,  it  had  been  abro- 
gated, or  at  least  waived. 

2.  IMaster  and  servant  ^=>305— Waiver  of 
safety  rule  preeumed  from  customary  viola« 
tion. 

Where  the  customary  violation  of  a  safety 
rule  has  continued  so  long  that  the  master  ei- 
ther knew  of  it,  or  by  the  exercise  of  ordinary 
care  could  have  known  of  it,  and  he  acquiesced 
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In  it,  he  is  presumed  to  hare  consented  to  its  [  tiff's  negligence  in  time  to  avoid  injuring  him» 


repeal  or  to  hare  waiyed  obedience  to  it 

3.  Master  and  servant  ^=>305— Waiver  of  owa- 
er'e  rule  prohibiting  obifdrev  from  riding  on 
lee  wagons  shown. 

Evidence  that  for  many  years  it  had  been 
the  custom  for  small  children  to  ride  upon  de- 
fendant's ice  wagons,  and  that  defendant's  of- 
ficers knew  of  such  custom,  whidi  was  per- 
mitted, and  even  encouraged,  by  those  in  diarge 
of  the  wagons,  held  sufficient  to  Aow  a  waiver 
of  the  rule  prohibitiiig  children  from  tiding  on 
the  wagons. 

4.  Neollgence  ^ss»22i/2— Evidenoe  of  oastem  of 
children  to  ride  in  violation  of  ordinanee  oon- 
peteot. 

The  fact  that  the  custom  of  children  to  ride 
upon  ice  wagons  was  contrary  to  a  dty  ordi- 
nance does  not  render  evidence  of  a  custom 
permitting  them  to  ride  inadmissible  in  an  ac- 
tion against  tiie  owner  for  the  death  of  a  boy 
while  so  riding. 

6.  Negllgenoe  ^=985(7)— OnHnanca  against  rid- 
ing on  vehlole  held  not  violated  by  child. 

Where  the  evidence  showed  that  boys  were 
permitted  to  ride  upon  ice  wagons  with  the  eo'n- 
■ent  of  those  in  charge  tliereof,  and  were  even 
encouraged  to  do  so,  it  was  not  unlawful  for  a 
boy  to  ride  upon  the  steps  of  a  wagon  notwith- 
standing an  ordinance  prohibiting  any  one  from 
riding  on  a  vehicle  wiUiont  the  consent  of  the 
driver. 

6.  Negllgenoe  «ss» 1 36  (29)— Contributory  negli- 
gence of  boy  12  years  old  for  Jury. 

In  an  action  for  the  death  of  a  boy  who 
was  1  month  and  7  days  under  12  years  of 
age,  an  instruction  that  a  boy  under  12  years  of 
age  could  not  be  guilty  of  negligence  was  erro- 
neous, since  the  negligence  of  a  boy  of  that 
age  is  a  question  for  the  Jury,  and  not  a  ques* 
tion  of  law. 

7.  Negllgenoe  ^ss»85(l)— Age  element  of  oon- 
trfbntory  negllgenoe. 

The  youth  of  an  Injured  person  is  a  dr- 
comatance  to  be  considered  with  other  factors 
Is  determining  contributory  negligence,  since  a 
Tery  young  person  is  not  held  to  the  same  de- 
cree of  care  as  an  adult;  but,  except  in  cases 
«f  extreme  youth,  that  factor  alone  is  not  suf- 
ficient to  negative  contributory  negligence. 


8.  Negllgenoe  ^es»  1 36  (25)— Contributory  negil- 
oeaoe,  aa  proximate  cause  of  Injury  to  ohiid 
riding  on  vehidei  held  for  Juiy. 

In  an  action  for  the  death  of  a  12  year  old 
boy,  the  question  whether  his  contributory  neg- 
ligence, if  any,  in  riding  on  the  steps  of  an  ice 
wagon,  was  the  proximate  cause  of  his  iujury, 
waa  a  question  for  the  jury,  where  there  was 
eTidence  that  the  driver  of  the  wagon  knew  he 
waa  there  and  recUessly  drove  onto  a  street 
car  track  in  front  of  an  approaching  street  car 
without  any  signal  or  without  looking  to  see  if 
the  track  was  dear. 

9.  Negllgeaee  ^ss»8^-DBst  olear  ehaiioe  rule 
stated. 

Where  defendant  by  exercising  due  care  can 
discover  plaintiiPs  peril  resulting  from  plain- 


defendant  is  liable  for  failure  to  do  so. 

10.  Appeal  and  error  ^=»930(l)— Verdlot  must 
be  construed  In  light  of  evidenoe  and  charge. 

The  verdict  must  always  be  construed  in 
the  light  of  the  evidence  and  the  charge  of  the 
court,  especially  resolving  all  inferences  in  fa- 
vor of  the  successful  party. 

11.  Negllgenoe  ^=»IOO— Contributoiy  negllgenoe 
no  defense  to  wanton  Injury. 

Where  the  acts  of  defendant  which  caused 
the  death  of  plaintiff's  intestate  were  willful 
or  wanton,  that  is,  without  regard  to  the  conse- 
quences of  the  act  and  indifferent  to  the  rights 
of  others,  contributory  negligence  is  no  defense. 

12.  Negllgenoe  ^=»  1 00— Violation  of  trafflo  or- 
dinanoe  not  of  Itself  willfulness. 

The  driver's  act  in  crossing  a  street  at  a 
place  contrary  to  the  ordinance  would  not  of 
itself  constitute  willfulness  ac^dnst  which  the 
Contributory  negligence  of  a  person  killed 
thereby  would  be  no  defense,  but  that  fact  may 
be  considered  as  one  of  the  facts  in  evidence 
tending  to  show  the  act  waa  wiUf  uL 

13.  Master  and  servant  ^ss»306— Willful  negll- 
genoe of  wagon  driver  imputable  to  owner. 

Where  the  driver  of  defendant's  wagon  was 
guilty  of  culpable  negligence,  against  whidi 
contributory  negligesce  would  be  no  defense, 
the  defendant  itself  may  be  liable  to  the  plain- 
tiff upon  the  principle  of  respondeat  superior. 


14.  Appeal  and  error  ^es» 1 003— Supreme  Court 
doee  not  weigh  the  evidence. 

The  Supreme  Court  does  not  undertake  to 
decide  a  case  on  the  evidence,  but  leaves  its 
weight  and  sufficiency  to  the  jury. 

CSark,  0.  J.,  dissenting  in  part. 

Appeal  from  Superior  Ck>urt,  Mecklenburg 
County;  Lane,  Judge. 

Action  by  W.  A.  SYy,  as  administrator  of 
the  estate  of  Perry  Fry,  against  the  Soutli- 
em  Public  Utilities  Company  and  the  Stand- 
ard Ice  &  Fuel  Company.  Judgment  for 
plaintiff  against  the  Standard  Ice  &  Fuel 
Company,  and  that  defendant  appeals.  New 
triaL 

This  action  was  brought  to  recover  dam- 
ages for  the  death  of  plainttfTs  intestate,  al- 
leged to  have  been  caused  by  the  defendant's 
(Standard  loe  &  Fuel  Company's)  negligence. 

On  June  28, 1919,  plaintifTs  B<m  and  intes- 
tate, Perry  BYy,  was  instantly  killed  in  a 
collision  between  an  ice  wagon  of  the  Stand- 
ard Ice  &  Fuel  Company  and  a  street  car  of 
the  Charlotte  Street  Railway  Company,  at 
a  point  on  Tryon  street  about  60  feet  south  of 
the  intersection  made  by  Tryon  and  Ninth 
streets  in  the  dty  of  Charlotte.  On  that  day 
Perry  £Yy  was  under  12  years  of  age,  Ms 
exact  age  being  11  years,  10  months,  and  23 
days. 

The  railway  company  was  repairing  its 
tracks  on  North  Tryon  street  from  Seventh 
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to  Ninth  streets,  and  had  dug  up  the  con- 
crete from  between  the  rails  and  placed  it  in 
a  pile,  about  2  feet  wide  at  the  bottom  and 
18  inches  to  2  feet  in  height,  at  the  end  of 
the  cross-ties  along  the  east  side  of  the  track, 
which  had  so  narrowed  the  driveway  on  the 
right  or  east  side  of  the  street  that  there  was 
room  for  only  one  yehicle  to  travel  at  a  time 
from  Seventh  to  Ninth  street  This  pile  of 
concrete  fexteinded  from  Seventh  street  to 
Ninth  street,  with  the  exception  of  an  open 
space  about. 30  feet  in  length  Just  south,  of 
and  about  50  feet  distant  from  Ninth  street. 
It  was  in  this  open  space  that  the  collision 
occurred. 

It  was  Saturday  afternoon  about  4:30 
o'clock,  and  the  ice  wagon,  having  complet- 
ed its  work  for  the  day  on  Seventh  street, 
came  out  of  Seventh  into  Tryon  and  proceed- 
ed northward  on  Tryon  on  its  return  to  the  ice 
plant,  traveling  on  the  east  side  of  the  street 
betweoi  the  piled  up  concrete  and  the  curb- 
stone of  the  sidewalk.  C.  L.  Hill,  the  white 
man  in  charge  of  the  wagon,  and  whose  duty 
it  was  to  ride  on  the  rear  step  of  the  wagon, 
had  abandoned  the  wagon  at  Seventh  street, 
intrusting  its  safe  return  to  the  plant  to  the 
negro  driver.  Will  Ferguson,  and  a  half- 
grown  negro  helper,  Robert  Kinston.  The 
latter,  who  was  riding  in  the  front  seat  with 
the  driver,  was  so  engrossed  in  eating  his 
delayed  midday  lunch  that  he  had  no  knowl- 
edge of  the  collision  or  its  attendant  cir- 
cumstances, except  that  the  impact  thereof 
threw  him  out  of  the  wagon. 

Somewhere  between  Seventh  street  and 
the  point  of  collision,  a  very  congested  sec- 
tion of  the  city,  Perry  Fry,  and  another  small 
boy  of  about  the  same  age,  got  on  the  rear 
step  of  the  Ice  wagon;  young  Fry  riding  on 
that  end  of  the  step  nearest  the  car  tracks. 
This  step  was  14  inches  from  the  ground. 
Before  reaching  the  open  space  the  driver 
heard  boys'  voices  behind  his  wagon,  and  on 
looking  back  saw  young  Fry  riding  upon  the 
rear  step.  When  the  wagon  came  to  the  open 
space  in  the  pile  of  cement  60  feet  south  of 
Ninth  street,  the  horses  without  warning 
were  driven  upon  the  street  car  track  in  a 
diagonal  course  toward  West  Ninth  street, 
and  very  near  an  approaching  street  car. 
The  front  wheels  of  the  ice  wagon  were  up- 
on the  car  trade  when  the  street  car,  also 
running  north,  struck  the  hub  of  the  left 
front  wheel  of  the  wagon,  knocking  the  front 
of  the  wagon  away  from  the  tracks  and 
throwing  the  rear  of  the  wagon  in  toward 
the  street  car.  Young  Fry  was  thrown  from 
the  rear  of  the  ice  wagon  under  the  street 
car  between  the  trucks,  and  when  the  car 
was  stopped  within  its  own  length  he  was 
lying  under  the  rear  trucks  of  the  street 
car.  The  left  horse  was  down  on  the  track 
with  its  feet  in  the  fender  of  the  car.  Young 
Fry  was  dead  when  removed  from  under  the 
street  car. 


It  had  been  the  custom  for  many  years 
for  little  children  to  ride  upon  the  rear  step 
of  d^endant's  wagons  for  the  pleasure  of  the 
ride  as  well  as  to  get  ice.  This  custom  was 
known  to  the  defendant  and  had  been  con- 
stantly permitted  by  the  drivers  of  its  wag- 
ons. There  was  danger  in  children  thus  rid- 
ing on  the  wagons  of  this  defendant  which 
was  also  known  to  the  defendant. 

The  city  of  Oharlotte  had  before  the  time 
of  this  fatality  adopted  the  following  ordi- 
nance, which  was  then  in  force: 

"No  reUde  shall  be  tamed  miless  a  signal 
shall  previously  be  given  by  the  whip  or  hand 
indicating  the  direction  in  which  the  tnm  is 
to  be  made.  The  driver  of  any  vehicle,  upon 
a  track  in  front  of  a  street  car,  shall,  upon 
signal  from  the  driver  or  motorman  of  said  car, 
turn  to  the  right  of  the  track.  The  vehicles 
moving  slowly  shall  keep  as  dose  as  possible 
to  the  curb  on  the  right  of  the  street,  allowing 
more  swiftly  moving  vehides  free  passage  to 
their  left.  A  vehicle  overtaking  another  shall 
pass  on  the  left  side  of  the  overtaken  vehide, 
and  shall  not  pull  over  to  the  right  until  en- 
tirely dear  of  the  vehide  passed.  A  vehide, 
when  turning  to  the  left  to  enter  an  intersecting 
street,  shall  slow  down  to  a  speed  of  five  miles 
per  hour,  and  shall  not  turn  until  it  shall  have 
passed  beyond  the  center  of  such  intersecting 
street" 

There  was  testimony  that  defendant  had 
knowledge  of  this  custom  of  small  children 
riding  on  its  wagons,  and  also  that  it  had 
actual  knowledge,  through  its  driver,  that 
the  small  Fry  boy  was  on  its  wagon  some 
time  before  the  collision  occurred  which  re- 
sulted in  his  death.  Will  Ferguson,  the  driv- 
er, testified: 

''As  I  was  driving  down  Tryon  street  that 
afternoon,  between  Eighth  and  Ninth  streets, 
there  was  an  opening  just  ahead  of  the  left  side 
where  no  broken  concrete  and  rock  had  been 
piled  upon  or  in  the  street.  I  heard  a  boy's 
voice  behind  my  wagon  say,  'Oome  on  up! 
Come  on  up!'  and  I  looked  around  through  the 
wagon  and  saw  this  little  white  boy  who  got 
iulled  standing  on  the  rear  step." 

The  driver  did  not  stop  to  put  the  boy  ofE, 
nor  did  he  tell  him  to  get  off.  He  drove  his 
wagon  through  the  open  space  60  feet  firom 
the  street  intersection  and  upon  the  car  track 
and  close  to  the  approaching  street  car. 

W.  J.  Dellinger  testified  that,  when  the 
wagon  looked  like  it  was  going  to  cross,  ''the 
street  car  was  not  far  south  of  that  open 
space;  they  were  right  close  together."  R. 
F.  Rankin  testified,  'The  street  car  and  the 
ice  wagon  were  very  dose  together  when*  I 
noticed  the  ice  wagon,"  before  the  collision. 
Willie  Wilson,  who  was  on  the  street  car, 
testified  that  the  "car  was  somewhere  about 
the  middle  of  the  blodc"  when  the  horacM 
started  upon  the  tracks.  B.  A.  Qalloway 
testified  that  the  horses'  heads  weare  about 
0  feet  from  the  open  space  when  the  car  was 
about  the  middle  of  the  block.    Neal  Elliott^ 
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the  motorman,  testified,  that  the  car  was  only 
15  feet  away  when  the  hcNrsea  started  upon 
the  track.  M,  T.  Kelley,  Fred  Stewart,  and 
W.  P.  Chambers  testified  that  the  street  car 
was  20  feet  away  when  the  horses  started 
to  cross  the  track.  Not  only  was  the  wag- 
on driven  upon  the  car  tracks  in  close  prox- 
imity to  the  approaching  car,  but  in  turning 
to  cross  the  tracks  the  driver  did  not  hold 
out  his  hand  or  give  any  signal  of  his  Inten- 
tion to  cross.  Ncal  Elliott,  the  motorman, 
testified,  "The  driver  did  not  throw  out  his 
hand  or  warn  me."  Fred  Stewart,  who  was 
standing  at  the  corner  of  Ninth  street  in 
front  of  the  wagon  and  in  a  position  to  see 
the  actions  of  the  driver,  testified: 

''Saw  the  ice  wagon  and  the  driver  when  the 
horses  started  across  the  track.  The  driver 
just  started  across  there,  and  the  street  car 
hit  the  front  wheeL  Did  not  see  the  driver 
throw  ont  his  arm;  he  did  not  throw  out 
anything.    He  did  not  look." 

This  witness  further  testified: 

*The  driver  of  the  ice  wagon  was  not  paying 
any  attention  to  anybody  or  anything.  He  did 
not  look  to  the  side  of  him,  nor  behind  him,  nor 
do  anything  except  to  drive  the  horses  across 
there  at  a  slow  trot;  he  moved  across  diago- 
nafly." 

The  driver  of  the  wagon  testified  that,  just 
as  he  reached  this  open  apace,  an  automobile 
passed  on  his  right  next  to  the  curb,  and 
that  as  a  result  his  h<»:sea  shied  and  thus 
got  upon  the  car  tracks.  Nowhere  do  we 
find  in  the  record  any  evidence  which  sup- 
ports the  testimony  of  the  driver  In  this  re- 
€O.Td,  The  eyewitnesses  introduced  by  both 
the  plaintiff  and  the  defaidant,  except  the 
driver,  said  the  horses  were  driven  upon  the 
tracks  and  that  no  automobile  passed  the 
loe  wagon  at  or  near  the  time  of  the  colli- 
sion. G.  G.  Terrell,  the  only  eyewitness  in- 
troduced by  the  defendant,  except  the  driv- 
er, testified: 

'^The  horses  were  responsive  to  the  driver. 
They  moved  as  if  they  were  being  moved  by  tiie 
driver." 

And  again  the  defendant's  same  witness 
testified: 

''When  I  saw  the  horses  start  to  turn  across 
the  track,  the  street  car  was  between  the  center 
of  the  Mock  and  Ninth  street  The  street  car 
WBB  not  ringing  any  bell,  and  from  that  time  on 
the  horses  proceeded  diagonally  across  the 
track  in  the  open  space  and  the  street  car  came 
right  after  them." 

Nor  was  there  sufficient  room  between  the 
concrete  piled  up  along  the  rails  and  the  curb 
for  an  automobile  to  pass  the  ice  wagon. 
W.  J.  Dellinger  testified: 

'There  was  plenty  of  room  to  go  along  for 
one,  but  I  don't  hardly  believe  there  was  room 


R.  F.  Rankin  testified: 


"There  was  only  one  passway.  This  obstruc- 
tion on  the  side  of  tiie  street  would  not  per- 
mit bnt  one  car  to  go  through  there.  An  au- 
tomobile could  not  pass  the  ice  wagon  as  it  was 
going  down  there." 

J.  D.  Johnson,  a  police  officer,  testified: 

"Two  automobiles  could  not  have  passed  in 
there  from  Seventh  street  down  to  Ninth 
street  with  the  material  piled  up  there  to  the 
right  of  the  ralL" 

The  evidence  in  the  record  appears  to  con- 
tradict the  driver,  and  shows  that  no  automo- 
bile did  pass  the  ice  wagon.  W.  J.  Dellinger, 
who  was  driving  in  an  automobile  in  the 
same  direction  with  the  wagon  and  about  a 
block  and  a  half  behind  the  ice  wagon,  testi- 
fied: 

'*Saw  no  automobile  behind  the  ice  wagon. 
Gould  not  see  the  front  of  ice  wagon.  There 
was  not  any  vehicle  to  the  side  or  behind  it 
from  the  time  I  first  saw  it  and  the  collision 
occurred.  There  was  not  any  automobfie 
passed  the  ice  wagon  after  I  saw  it  I  did  not 
see  an  automobile  come  and  go  by  this  ice  wag- 
on and  cause  the  horses  to  shy  across  the 
track;  none  passed  the  ice  wagon.  No  auto- 
mobile between  me  and  the  ice  wagon;  nothing 
but  the  ice  wagon  and  the  street  car  in  front 
of  me." 

R.  F.  Rankin,  who  was  in  the  automobile 
vrith  Dellinger,  testified: 

''There  was  no  car  or  other  vehicle  between 
me  and  the  ice  wagon  when  I  saw  it  No  car 
passed  the  ice  wagon  about  the  time  of  the  col- 
lision or  before.  I  was  going  down  the  street 
behind  the  street  car  and  the  ice  wagon.  If 
there  had  been  an  automobile  between  me  and 
the  ice  wagon,  I  certainly  would  have  seen  it" 

.  Eiven  the  negro  helper,  Robert  Kinston,  rid- 
ing in  the  front  seat  with  the  driver,  saw  no 
automobile  pass  the  ice  wagon. 

A  perusal  of  the  record  will  tend  to  show, 
as  the  jury  evidently  found,  that  Hill,  the 
man  in  dtarge  of  the  wagon,  had  abandoned 
it  at  Seventh  street;  that  the  driver  drove 
across  the  street  60  feet  south  of  the  inter- 
section in  violation  of  an  ordinance  of  the 
city  of  Charlotte ;  that  in  doing  so  he  failed 
to  give  any  signal  or  warning  of  his  inten- 
tion to  cross  in  violation  of  the  ordinance; 
and  that  without  looking  or  listening,  and 
knowing  that  young  Fry  was  in  a  position  of 
danger  on  the  back  of  his  wagon,  as  the  evi- 
dence tends  to  show  and  the  jiur  found,  he 
drove  across  the  street  in  dangerous  proxim- 
ity to  an  approaching  street  car.  There  was 
at  all  events  sufficient  evidence  to  carry  this 
question  of  fact  to  the  Jury. 

Other  material  facts  will  be  noticed  in  the 
opinion  of  the  court 

The  Judge  charged  the  Jury,  as  to  the  fifth 
issue,  as  follows: 

"If  you  find,  by  the  greater  weight  of  the  evi- 
dence, that  the  street  car  in  question  was  be- 
ing operated  at  a  lawful  rate  of  speed,  and  that 
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the  motonnaik  had  giyen  all  necessary  and 
proper  signals  of  the  approach  of  the  car  to 
the  ice  wagon  in  question,  and  also  of  his  ap- 
proach to  the  mnth  street  crossing,  notwith- 
standing which  facts  the  driver  of  the  ice  wag- 
on, after  he  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  approach  of  the 
street  car,  negligently  and  recklessly  without 
signal  or  warning  of  any  kind,  and  without  look- 
ing or  listening,  drore  his  wagon  upon,  or  dan- 
gerously near,  the  said  street  car  track  in  such 
dose  proximity  to  the  approaching  street  car 
as  to  render  it  impossible  for  the  motorman  in 
charge  of  said  car  to  avoid  a  collision  with  the 
wagon,  either  by  slackening  the  speed  of  his 
car,  or  stopping  the  same,  after  he  saw  a  col- 
lision was  imminent,  and  that  the  driver  knew 
the  perilous  situation  of  the  ice  wagon,  then  the 
court  charges  you  that  the  driver  of  the  ice 
wagon  woidd  be  guilty  of  willful  negligence, 
and,  if  you  find  such  negligence  was  the  prox- 
imate cause  of  the  intestate's  death,  then  you 
will  answer  the  third  issue,  'Yes.' " 

And  the  Judge  further  charged  the  Jury, 
on  the  fourth  issue,  as  follows: 

"If  the  jury  find  by  the  greater  weight  of  the 
evidence  that,  with  knowledge  of  the  fact  that 
the  boy  was  riding  on  the  rear  step  of  the  ice 
wagon,  said  driver  willfully  and  wantonly  drove 
his  wagon  across  the  said  car  track,  without  ei- 
ther looking  or  listening  for  the  approach  of  a 
car  or  giving  any  signal  or  warning  of  his  in- 
tention to  drive  the  wagon  on  or  across  the 
track,  and  shall  further  find  by  the  greater 
weight  of  the  evidence  that  the  motorman  in 
charge  of  said  street  car  saw,  or  by  the  exer- 
cise of  ordinary  care  could  have  seen,  this  boy 
on  the  rear  steps  of  the  ice  wagon,  if  you  find 
he  was  there,  notwithstanding  which  he  will- 
fully operated  said  car  at  a  speed  between  20 
and  30  miles  an  hour  between  Eighth  and  Ninth 
streets,  in  violation  of  the  ordinance  of  the  dty 
of  Charlotte,  and  that  the  aforesaid  willful  and 
negligent  acts  of  the  motorman  and  driver  of 
the  car  and  wagon  were  the  sole  and  only  con- 
curring proximate  causes  of  the  plaintifiTs  in- 
testate's death,  then  you  will  answer  the  fourth 
issue,  *No,'  independently  of  whether  the  plain- 
tiffs intestate  was  a  trespasser  upon  the  ice 
wagon  at  the  time  of  the  collision  or  not." 

The  Jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff's  intestate  killed  by 
the  joint  and  concurrent  negligence  of  the  de- 
fendants as  alleged  in  the  complaint?  Answer: 
No. 

''(2)  If  not,  was  the  plaintiff's  intestate  killed 
by  the  negligence  of  the  defendant  Southern 
Public  Utilities  Company,  as  alleged  in  the 
complaint?    Answer:  No. 

"(3)  If  not,  was  the  plaintiff's  intestate  killed 
by  the  negligence  of  the  defendant  Standard  Ice 
&  Fuel  Company,  as  alleged  in  the  complaint? 
Answer:   Yes. 

"(4)  Did  the  plaintiff's  intestate  by  his  own 
negligence  contribute  to  his  death?  Answer: 
No. 

"(5)  What  damages,  if  any,  is  the  plaintiff 
entitied  to  recover?    Answer:  $5,000.' 


It 


Judgment  on   the   verdict  and  defendant 
(Standard  loe  &  B^el  Co.)  appealed. 


Jas.  A.  Bell  and  Edgar  W.  Pharr,  both  of 
Montgomery,  for  appellant 

E.  T.  Cansler  and  D.  B.  Smith,  both  of 
Charlotte,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-S]  If  the  first  assignment  of  er- 
ror is  sufficiently  stated  under  our  rules,  we 
are  of  the  opinion  that  it  is  without  any  sub- 
stantial merit.  It  was  competent  to  prove 
the  custom  of  small  boys  to  jump  upon  the 
rear  step  of  the  wagon  to  ride  and  get  bits 
of  lee  for  several  reasons,  and,  among  them, 
to  answer  the  contention  of  defendant  that 
instructions  had  been  given  to  the  drivers 
not  to  permit  riding  on  the  wagon  by  small 
boys.  If  such  order  was  given,  the  plaintiff 
surely  was  entitled  to  show  that  it  had  been 
constantly  violated,  for  a  long  time,  with  the 
knowledge  of  the  drivers  and  those  in  diarge 
of  the  wagon,  from  which  the  Jury  oould 
well  Infer  that  the  owner  of  the  wagon  had 
notice  of  Its  nonobservance  and  that  It  was 
an  order  of  the  company  more  honored  In  the 
breach  than  In  the  observance,  and.  In  legal 
contemplation,  It  had  been  abrogated  or,  at 
least,  waived.  Biles  v.  B.  R.  Co.,  139  N.  C. 
528,  62  S.  E.  129 ;  Haynes  v.  R.  R.,  143  N.  C. 
154,  55  S.  B.  510,  9  L.  B.  A.  (N.  S.)  9T2; 
Smith  V.  R.  R.  Co.,  147  N.  C.  603,  61  S.  B. 
575;.  Bordeaux  v.  R.  R.  Co.,  150  N.  C.  528, 
64  S.  B.  439;  Railway  Co.  v.  Mobley,  6  Ga. 
App.  33,  64  S.  ©.  300;  P.  L.  Co.  v.  Whetasel, 
118  Va.  161,  86  S.  EI  898;  Robinson  r.  R. 
R.,  71  W.  Va.  423,  76  S.  B.  851 ;  Railroad  Co. 
V.  Reagan,  96  Tenn.  128,  33  S.  W.  1050.  It 
has  been  held  generally  that  If  a  rule  Is  made 
for  the  safety  of  the  servant  or  others,  but 
its  customary  vlolati(m  has  continued  so  long 
that  the  master  either  knew  of  It,  or  could 
by  the  exercise  of  ordinary  care  have  found 
it  out,  and  acquiesced  in  It,  he  Is  presumed 
to  have  consented  to  its  repeal,  or  to  have 
waived  obedience  to  It  Smith  v.  R.  R.  Co., 
supra;  Biles  v.  Rs  R.  Co.,  143  N.  C.  78,  65 
S.  E.  512.  But  so  far  as  the  rule  or  order 
to  the  drivers  in  this  case  is  concerned.  It 
does  not  appear  to  have  been  observed  at 
all,  and  boys  were  allowed  to  ride  on  the  rear 
step  of  the  wagon  at  their  pleasure,  even 
when  the  manager  of  It,  who  had  left  on 
this  occasion,  was  there.  All  this  evidence, 
and  more.  Is  sufficient  to  show,  at  least,  the 
tacit  consent  of  the  driver  and  manager  to 
such  a  course  of  conduct  by  them,  and  the 
jury  have  doubtless  so  found.  If  this  be  so, 
and  It  can  hardly  be  disputed,  the  act  of  this 
young  boy  was  not  within  the  prohibition  of 
the  dty  ordinance  forbidding  It  only  when 
it  is  without  the  consent  of  the  driver,  or 
person  controlling  Its  movements  and  man- 
agement 

As  this  is  a  question  of  capital  Importance 
In  the  decision  of  the  case,  we  will  refer  to 
some  of  the  evidence  bearing  upon  It:  For 
many  years  It  had  been  the  habit  and  cus- 
tom, for  small  children  to  get  upon  and  ride 
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upon  the  rear  of  defendant's  Ice  wagcms, 
both  for  the  pleasure  of  riding  and  for  the 
purpose  of  getthig  small  pieces  of  broken  ice. 
In  doing  so  they  rode  from  door  to  door  and 
frequently  for  considerable  distances  out  of 
the  neighborhood  in  which  they  llyed.  So  gen- 
eral had  been  this  practice,  and  so  long  con- 
tinued, that  one  witness  in  referring  to  It 
said,  "It  has  always  been."  This  custom  was 
Imown  to  the  officers  and  agents  of  the  de- 
fendant company,  or  by  the  exercise  of  ordi- 
nary care  they  should  have  known  It,  and  in 
legal  contemplation  the  defendant  did  know 
of  this  custom.  But  aside  fr<»n  this  legal 
presumption,  actual  knowledge  of  this  cus- 
tom, it  seems,  was  brought  home  to  the  de- 
fiendant,  its  officers  and  agents.  C.  L.  Hill, 
the  man  in  charge  of  this  particular  wagon, 
testified:  'Tiittle  fellows  6  years  old  up  to  11 
and  12  had  this  habit  of  getting  on  the 
wagon.**  J.  A.  Eagle,  assistant  manager  of 
the  defendant  company,  in  testifying  with 
regard  to  this  custom,  said  he  had  observed 
it  '^eyer  since  he  had  been  in  the  ice  busi- 
ness." G.  R.  Moore,  manager  of  the  defend- 
ant company,  said  he  knew  of  the  existence 
of  the  custom  "in  a  limited  way."  More 
than  that,  the  defendant's  driver  knew  of 
the  custom,  permitted  it  to  grow  up,  and 
even  encouraged  it,  offering  the  inducement 
of  cool  rides  and  bits  of  cracked  ice. 

[4]  But  the  defendant  contends  that  the 
admission  of  the  evidence  as  to  this  custom 
was  error,  upon  the  general  ground  that  it 
was  an  illegal  custom  and  that  it  grew  up  in 
▼lolatian  of  an  ordinance  of  the  city  of  Char- 
lotte, which  declares: 

"That  no  one  shall  ride  or  jump  on  to  any 
▼•hide  without  the  consent  of  the  driver  there- 
of; and  no  person,  when  riding  shall  allow  any 
part  of  his  body  to  protrude  beyond  the  limits 
of  the  vehide,  nor  shall  any  person  hang  on 
to  any  vehide  whatsoever." 

If  that  position  were  sound,  then  any  de- 
fendant could  escape  the  consequences  of  his 
'wrongful  act  by  the  mere  device  of  alleging 
and  proving  that  his  conduct  had  been  un- 
lawful. 

[6]  But  even  if  the  position  of  the  defend- 
ant be  a  correct  one,  then  it  is  equally  true, 
as  the  record  clearly  shows,  that  this  cus- 
tom had  grown  up  with  the  consent  of  the 
drivers^  ofi  the  defendant's  wagons;  and, 
therefore,  it  was  not  forbidden  by  the  or- 
dinance. In  Ferrell  v.  Cotton  Mills,  167  N. 
C.  628,  73  S.  B.  142,  37  L.  B.  A.  (N.  S.)  64, 
and  many  other  cases  to  like  effect,  evidence 
was  admitted  to  show  the  custom  or  habit 
of  small  children  to  play  upon  premises 
where  they  were  technical  trespassers.  If 
in  those  cases  evidence  was  competent  which 
proved  a  custom,  in  violation  of  the  laws 
against  trespass,  then  certainly  in  this  case 
evidence  of  a  custom  in  violation  of  an  or- 
dinance of  the  city  of  Charlotte  was  com- 
petent    Having  permitted  this  custom  to 


grow  up,  this  defendant  cannot  take  shelter 
behind  his  own  wrong.  "A  habit  of  doing  a 
thing  is  naturally  of  probative  value  as  in- 
dicating that  on  a;  particular  occasion  a 
thing  was  done  as  usual;  and,  if  clearly 
Shown  as  a  definite  course  of  action,  is  con- 
stantly admitted  in  evidence."  1  Green- 
leafs  Ev.  (16th  Ed.)  §  14  J. 

[6]  Leaving  this  subject,  we  come  to  the 
next  material  question  In  the  case.  Having 
concluded  there  was  evidence  that  young 
Fry  did  not  violate  the  ordinance,  or  that 
there  was  evidence  that  he  did  not  and  the 
Jury  so  found,  was  he  guilty  of  contributory 
negligence?  We  take  this  matter  up  now  be- 
fore considering  the  issue  as  to  defendant's 
negligence,  as  it  is  more  nearly  related  to, 
and  connected  with,  the  one  Just  before  dis- 
cussed. The  Jury  found  that  he  was  not 
guilty  of  any  negligence  himself  which  con- 
tributed to  his  injury  and  death ;  but  the  de- 
fendant contends  that  this  answer  of  the 
Jury  was  induced  by  an  error  of  the  Judge 
in  his  charge  to  them,  which,  they  say,  is 
that,  "as  young  Fry  was  under  12  years  of 
age,  he  could  not  be  guilty  of  negligence." 
He  was  one  month  and  seven  days  under 
twelve.  This,  we  think,  was  error.  The  er- 
ror consisted  in  charging  the  Jury  that,  as  the 
boy  was  under  12  years  of  age,  he  was  in- 
capable of  committing  the  alleged  negligent 
act  which  it  is  claimed  contributed  to  his 
injury.  The  responsibility  of  an  Infant  for 
contributory  negligence  is  not  necessarily  a 
question  of  law,  and  some  expressions  in  our 
reports  apparently  to  the  contrary  are  mis- 
leading and  contrary  to  the  accepted  and  ap- 
proved principle  which  governs  in  such  cas- 
es. The  question  was  so  fully  discussed,  with 
a  copious  citation  of  the  well-considered  cas- 
es, in  Alexander  v.  City  of  StatesviUe,  166  N. 
G.  527,  81  S.  E.  763,  that  much  further  com- 
ment would  seem  to  be  useless.  It  was  there 
held,  as  stated  in  the  seventh  headnote,  that, 
while  a  child  of  tender  years  is  not  held  to 
the  same  degree  of  care  as  one  of  mature 
years  in  avoiding  an  injury  arising  from  the 
negligent  act  of  another,  it  is  ordinarily  a 
question  of  ftict  for  the  Jury  to  determine,  in 
his  action  to  recover  damages  therefor, 
whether  under  the  circumstances,  and  con- 
sidering his  age  and  capacity,  he  should  have 
avoided  the  injury  complained  of  by  the 
exercise  of  ordinary  care ;  and  in  that  case, 
it  appearing  that  the  plaintiff  was  a  bright 
boy  of  about  7  years  of  age,  It  was  held  that 
the  court  properly  left  the  Issue  of  contribu- 
tory negligence  to  the  Jury. 

We  caimot  approve  all  that  was  said,  with 
respect  to  this  question,  in  Baker  v.  Railroad 
Co.,  150  N.  0.  562,  64  S.  E.  506,  29  L.  R,  A. 
(N.  S.)  846,  17  Ann.  Gas.  351 ;  and  Foard  v. 
Power  Go.,  170  N.  G.  48,  86  S.  E.  804,  though 
expressions  will  be  found  therein  which  seem 
to  agree  with  the  view  herein  stated.  In  Al- 
exander V.   StatesviUe,  supra,  we  followed 
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the  rule  as  adopted  by  fhe  Supreme  Court 
of  the  United  States  in  Railroad  Co.  y.  Glad- 
mon,  16  Wall.  (82  U.  S.)  401,  21  li.  Ed.  114, 
and  Railroad  Co.  r.  Stout,  17  Wall  (84  U.  S.) 
657,  21  L.  Ed.  745.  Gladmon's  Case  has  been 
followed  by  this  court  in  Manly  v.  R.  R., 
74  N.  O.  655;  Murray  v.  R.  R.,  93  N.  C.  92; 
Bottoms  T.  R.  R.,  114  N.  C.  699,  19  S.  E.  730, 
25  Ix  R.  A.  784,  41  Am.  St  Rep.  799.  In  Bot- 
toms' Case,  the  court  refers  to  Gladmon's 
Case  and  Bobinson  v.  Cone,  22  Vt  213,  54 
Am.  Dec.  67,  as  stating  the  correct  rule,  and 
takes  this  passage  from  the  Bobinson  Case, 
"All,"  says  Judge  Bedfield,  in  delivering  the 
opinion,  "that  is  required  of  an  infant  plain- 
tiff in  such  a  case  [where  a  child  was  injured 
in  a  highway]  being  that  he  exercise  care  and 
prudence  equal  to  his  capacity.*'  The  pas- 
•  sage  which  we  have  taken  from  Gladmon's 
Case  was  quoted  by  Chief  Justice  Smith, 
with  full  approval,  in  Murray  v.  R.  B.,  supra, 
as  containing  a  correct  statement  of  the 
rule  applicable  In  such  cases.  Numerous 
other  cases  are  cited  in  Alexander  v.  States- 
ville,  supra,  at  page  586  of  165  N.  C,  at 
page  766  of  81  S.  E.  It  was  held  In  Wester- 
field  V.  Levis,  43  La.  Ann.  68,  9  South.  52 
(cited  in  the  Alexander  Case),  that  the  rule 
which  exempts  a  child  of  tender  years  from 
responsibility,  while,  it  may  not  operate  Just- 
ly in  every  possible  case,  on  the  whole  pro- 
motes the  ends  of  Justice,  and  the  court 
followed  the  authorities  which  held  that  a 
child  of  the  age  of  appellant  is  prima  facie 
exempt  from  responsibility,  but  also  held 
that  testimony  is  admissible  to  show  the  con- 
trary, citing  many  authoritiea  We  said  in 
the  Alexander  Case  that,  upon  the  question 
of  plalntilTs  contributory  negligence,  the 
Judge  properly  confined  his  charge  to  the  sec- 
ond issue,  which  separately  and  indepen- 
dently' involved  an  inquiry  into  that  matter, 
as  to  the  plaintiff's  age  and  his  incapacity 
arising  out  of  his  tender  years,  and  it  may 
be  said  that  the  question  of  contributory  neg- 
ligence, on  his  part,  is  not  to  be  determined 
alone  by  the  fact  of  his  youth,  except  in 
extreme  cases;  but  other  considerations  en- 
ter into  the  question,  as,  for  instance,  his 
degree  of  capacity  or  intelligence.  Some 
boys  are  brighter,  smarter,  more  precocious, 
and  more  capable  than  others  who  are  much 
older,  and  better  able  to  take  care  of  them- 
selves. 

[7]  The  youth  of  the  person  must  be  con- 
sidered, of  course;  but,  with  the  qualifica- 
tions already  made,  it  is  not  the  only  test, 
and  the  presumption  of  incapacity  to  protect 
himself  is  not  always  a  conclusive  one.  In 
Bolin  V.  Tobacco  Co.,  141  N.  C.  300,  53  S.  E. 
891,  7  L.  B.  A.  (N.  S.)  335,  8  Ann.  Caa  638, 
this  court  said: 


«ii 


'It  is  hardly  necessary  to  add  that  contribu- 
tory negligence  on  the  part  of  the  minor  is  to 
be  measured  by  his  age  and  his  ability  to  dis- 
cern and  appreciate  the  circumstances  of  dan- 


ger. He  Is  not  chargeable  with  the  same  degree 
of  care  as  an  experienced  adult,  but  is  only 
required  to  exercise  such  prudence  as  one  of 
his  years  may  be  expected  to  possess.  'As  the 
standard  of  care  thus  varies  with  the  age,  ca- 
pacity and  experience  of  the  child,  it  is  usually, 
if  not  always,  when  the  child  is  not  wholly  ir- 
responsible, a  question  of  fact  for  the  jury 
whether  a  child  exercised  the  ordinary  care  and 
prudence  of  a  child  similarly  situated;  and  if 
such  care  was  exercised,  a  recovery  can  be  had 
for  an  injury  negligently  inflicted,  no  matter 
how  far  the  care  used  by  the  child  falls  short 
of  the  standard  which  the  law  exacts  for  deter- 
mining what  is  ordinary  care  in  a  person  of 
full  age  and  capacity' "— <nting  Am.  C.  &  F.  Co. 
V.  Armentraut,  214  lU.  509,  73  N.  B.  766; 
Plumley  v.  Birge,  124  Mass.  57,  2$  Am.  Bep. 
645;   7A.  &E.  Enc  409. 

Labatt  on  Master  and  Servant  (Ed.  1904) 
§  348,  says  that  the  essential  and  controlling 
conception  by  which  a  minor's  right  of  ac- 
tion is  determined  with  reference  to  the  ex- 
istence or  absence  of  contributory  fault  is 
that  his  capacity  is  the  measure  of  his  re- 
sponsibility. If  he  has  not  the  ability  to 
foresee  and  avoid  the  danger  to  which  he 
may  be  exposed,  negligence  will  not  be  im- 
puted to  him  if  he  unwittingly  exposes  him- 
self to  that  danger.  For  the  exercise  of  such 
measure  of  capacity  and  discretion  as  he 
possesses,  he  is  responsible.  And  quofing 
from  Gladmon's  Case,  supra,  this  court  fur-  * 
ther  says: 

'The  rule  of  law  in  regard  to  the  negligence 
of  an  adult,  and  the  rule  in  regard  to  that  of  an 
infant  of  tender  years,  is  quite  different  By 
the  adult  there  must  be  given  that  care  and 
attention  for  his  own  protection  that  is  ordi- 
uarily  exercised  by  persons  of  intelligence  and 
discretion.  If  he  fails  to  give  it,  his  in  jury  is 
the  result  of  his  own  foUy,  and  cannot  be  visited 
upon  another.  Of  an  Infant  of  tender  years 
less  discretion  is  required,  and  the  degree  de- 
pends upon  his  age  and  knowledge.  Of  a  diHd 
of  3  years  of-  age  less  caution  would  be  re- 
quired than  one  of  7,  and  of  a  child  of  7  less 
than  one  of  12  or  15.  The  caution  required  is 
according  to  the  maturity  and  capacity  of  the 
child,  and  this  is  to  be  determined  in  each  case 
by  the  circumstances  of  that  case.** 

[8, 9]  But  if  it  be  admitted  that  the  boy 
was  guilty  of  contributory  negligence,  the 
question  whether  it  was  the  proximate  cause 
of  his  death  remains  to  be  determined  by  the 
jury,    under   proper   instructions  from   the 
court    Where  defendant,  by  exercising  due 
care,  can  avoid  the  consequences  of  idain- 
tiff's  negligence,  or  he  can  discover  plain- 
tiff's peril  in  time  to  avoid  injuring  him,  be 
is  liable  on  his  failure  so  to  do.    Culllfer  v, 
A.  C.  L.  B.  Co.,  168  N.  C.  309,  84  S.  B.  400. 
The  doctrine  of  the  last  clear  chance  applies 
where  the  defendant,  after  he  discovers  pla^> 
tiff's  peril  or,  in  the  exercise  of  ordinary 
care,  should  have  discovered  it,  negligently 
fails  to  avoid  the  accident.    N.  S.  R.  Co.  ▼. 
White*!  Adm'r,  117  Va.  342,  84  a  B.  646L 
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The  Jiir/  have  found,  with  evidence  to  war- 
nmt  the  finding,  that  the  driver  knew  the 
boy  was  on  the  rear  step  of  the  wagon,  and 
had  given  him  permission  to  ride  there,  and 
tliat,  notwithstanding  this  knowledge,  he 
drove  onto  the  track,  in  front  of  the  fast  ap- 
proaching street  car,  and -his  wagon  was 
struck  by  the  same,  and  this  caused  the  in- 
testate's injury  and  deatlL  The  driver  of 
the  defendant  testified  that  some  one  drove 
an  automobile  between  him  and  the  curb  of 
the  sidewalk,  which  frii^tened  his  horses 
and  caused  them  to  turn,  and  drag  his  wagon 
onto  the  track;  but  there  was  evidence  to 
the  contrary,  and  especially  by  a  witness 
who  was  riding  in  his  automobile  and  a  lit- 
tle behind  the  ice  wagon,  and  who  stated 
that  he  was  in  full  view  and  that  no  such 
thing  occurred,  and  the  jury,  under  the  evi- 
dence and  the  Instructions  of  the  court,  not 
only  found  that  the  driver's  testimony  was 
not  true,  but  that,  on  the  contrary,  he  drove 
both  **negligently,"  and  "recklessly**  upon  the 
track.  This  appears  from  the  instruction  of 
the  court  on  the  third  issue,  as  set  forth  in 
our  statement  of  the  case  and  the  verdict. 
He  also  drove  on  the  track  "willfully  and 
wantonly,'*  as  appears  from  the  instsruction 
of  the  court  upon  the  tourth  issue.  There 
was  evidence  that  the  wagon  was  driven  up- 
on the  track,  in  violation  of  a  dty  ordinance 
which  provided  that  the  driver,  in  order  to 
cross  over  to  the  other  side  of  the  street, 
should  make  his  turn  at  the  intersection  of 
Tyron  and  Ninth  street,  or,  if  he  intended 
to  go  as  far  north  as  Tenth  street,  then  at 
the  intersectiott  of  Tyroa  with  Tenth  street, 
and  that,  by  the  ordinance^  he  should  have 
turned  in  on  the  north  side  of  Ninth,  or  of 
Tenth,  street,  depending  upon  where  he  ex- 
pected to  make  the  crossing.  The  plaintiff 
contends,  therefore,  that  he  was  acting,  not 
only  negligently,  recklessly,  willfully,  and 
wantonly,  but  criminally,,  as  he  was  violating 
the  ordinance. 

[101  We  must  construe  the  verdict  always 
in  the  light  of  the  evidence  and  the  charge  of 
the  court,  and  especially  as  resolving  all  in- 
ferences in  favor  of  the  successful  party. 
Aldrich  V.  Railway  O©.,  95  S.  C.  427,  79  S.  B. 
310.  We  have  held  repeatedly  that  the  ver- 
dict must  be  interpreted,  **and  allowed  slg- 
niflcaace^"  by  reference  to  the  pleadings,  tes- 
timony, and  the  charge  of  the  court#  Owens 
V.  N.  S.  L.  Ins.  Co.,  178  N.  C.  873,  92  S.  B. 
108;  Taylor  v.  Stewart,  176  N.  O.  199,  96  S. 
E.  107 ;  Fid^ty  Bank  v.  Wysong,  177  N.  O. 
284,  98  S.  EL  769. 

[11]  If  we  follow  these  decisions  and  In- 
twptet  this  verdict  by  proper  reference  to 
the  plcttdings,  evidence,  »and  charge,  there 
can  be  no  doubt  as  to  what  was  the  con- 
elusion  of  the  jury,  which  is  that  the  driver 
of  the  wagon,  regardless  of  any  contributory 
negligence  of  the  boy,  acted  not  only  negli- 
flsntly,  when  he  had  the  chance  to  save  him, 


but  willfully,  recklesdy,  and  wantonly,  and 
against  such  conduct  as  this  finding  implies 
the  contributory  negligence  of  the  boy  is  no 
protection,  or  bar  to  the  plaintiff's  recovery. 
If  the  party  injured  is  himself  ever  so  neg- 
ligent, the  one  who  caused  that  injury  is 
liable  to  him  for  the  ensuing  damages,  if 
he  was  aware  of  the  dangerous  situation  and 
caused  the  damage  willfully,  wantonly,  or 
even  recklessly,  that  is,  if  he  did  so  with- 
out regard  to  the  consequences  of  his  act  and 
being  indifferent  to  the  rights  of  others.  It 
is  said  in  a  standard  treatise : 

**The  doctrine  that  contributory  negligence 
will  defeat  recovery  has  no  application  where 
the  injury  is  the  result  of  the  willful,  wanton 
and  reckless  conduct  of  defendant  *  *  *  In 
order  that  one  may  be  held  guilty  of  willful  or 
wanton  conduct,  it  must  be  shown  that  he  was 
conscious  of  the  surroundings,  and  was  aware, 
from  his  knowledge  of  existing  coDditions, 
tliat  injury  would  probably  result  from  his 
conduct,  under  the  circumstances,  and  with 
recldess  indifference  to  consequences,  he  con- 
sciously and  intentionally  did  some  wrongful  act 
or  omitted  some  known  duty  which  produced 
the  injurious  result."    29  Gyc.  609,  610. 

And  in  Brendle  v.  Spencer,  Receiver,  125 
N.  0.  474,  34  S.  B.  634,  this  court  held: 

'^t  is  settled  that  contributory  negligence, 
even  if  admitted,  Is  no  defense  to  willful  or 
wanton  injury.  The  finding  of  such  injury  by 
the  jury  eliminates  all  question  of  negligence 
on  both  sides.  The  defendant  company  is  re- 
sponsible for  the  willful  and  wanton  injury  oc- 
casioned by  its  employee,  while  on  duty,  in  its 
service." 

[1 2]  We  do  not  mean  to  say  that  the  driv- 
er's act  in  crossing  at  the  wrong  place  con- 
trary to  the  ordinance,  if  he  did  so,  would,  of 
itself,  constitute  willfulness;  but  it  may  be 
considered  as  one  of  the  filets,  or  circum- 
stances in  evidence,  tending  to  show  that  his 
act  was  willful,  as  being  entirely  regardless 
of  the  law  and  the  safety  of  others.  We 
have  held  that  where  a  statute,  or  an  ordi- 
nance, is  violated,  it  is  such  a  distinct  legal 
wrong  that,  if  it  be  the  proximate  cause  of 
the  injury  to  another,  it  will  then  constitute 
an  actionable  wrong,  or  tort;  but  the  jury 
must  find  the  fftcts  essential  to  the  applica- 
tion of  this  principle.  Stone  v.  Texas  Go., 
180  N.  0.  646,  106  S.  E.  425,  12  A.  L.  R. 
1297,  where  the  matter  is  fully  discussed. 

[13]  We  finally  conclude  that  there  was 
some  evidence  from  which  the  jury  could  find 
that  the  driver  of  the  wagon  was  guilty  of 
culpable  negligence,  or  a  distinct  legal  wrong 
as  hereinbefore  defined  by  us,  and  the  de- 
fendant itself  may  therefore  be  liable  to  the 
plaintiff  upon  the  principle  of  respondeat 
Superior;  the  driver  being  its  servant,  and 
his  illegal  acts  being  imputable  to  the  defend- 
ant If  knowing  that  the  boy  was  on  the  wag- 
on, and  he  was  there  by  the  driver's  consait, 
or  permission,  the  defendant  would  have  to 
answer  for  his  negligence  if  he  exposed  the 
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boy  to  impending  danger  in  crossing  the 
track  too  near  to  the  approaching  street  car, 
and  especially  so  if  the  act  of  crossing  the 
track  under  the  drcumstances  was  forbid- 
den by  the  ordinancci  and  was  the  proximate 
cause  of  the  injury  to  the  boy  which  caused 
his  death. 

[14]  This  court  will  not  undertake  to  de- 
cide the  case  upon  the  evidence,  but  will 
leave  its  weight  and  sufDclenc^  to  the  jury. 
It  may  be  that  the  defendant's  construction 
of  the  evidence  is  the  correct  one,  and  that 
the  plaintiff's  is  not  The  court  must  not  be 
understood  as  intimating  any  opinion  at  all 
upon  the  weight  of  the  evidence,  or  any  of 
it,  but  as  leaving  its  sufficiency  to  establish 
the  contention  of  the  plaintiff,  or  that  of  the 
defendant,  entirely  to  the  Jury,  with  proper 
directions  from  the  court 

The  error  of  the  Judge,  as  to  the  contribu- 
tory negligence  of  the  boy,  is  of  sufflci^it  im- 
portance to  have  been  prejudicial  to  the  de- 
fendant, and  because  of  it  a  new  trial  must 
be  had,  in  order  that  the  case  may  be  sub- 
mitted again  to  the  Jury  under  proper  in- 
structions. 

New  triaL 

• 

CLARK,  0.  J.  (concurring  in  part).  In 
this  case  the  plaintiff's  intestate,  a  boy  11 
years,  10  months,  and  23  days  old.  Jumped 
up  behind  an  ice  wagon  passing  through  the 
streets  of  Charlotte  and  was  killed  in  a  col- 
lision between  the  ice  wagon  and  the  car  of 
the  Charlotte  Street  Railway  Company. 
There  was  an  ordinance  of  the  city  of  Char- 
lotte which  made  his  conduct  a  misdemean- 
or, and  there  was  a  standing  order  by  the 
Standard  Ice  &  Fuel  Company,  the  owners 
of  the  wagon,  against  such  conduct,  and  the 
boy  had  no  permission  by.  the  company,  or 
permission  of  the  driver,  to  ride  on  the  wag- 
on on  that  occasion.  At  the  trial  of  the 
case  there  were  two  patent  errors  which 
require  a  new  trial: 

(1)  The  Judge  charged  the  Jury  that  the 
plaintiff's  intestate  *'oould  not  be  guilty  of 
contributory  negligence  because  under  12 
years  of  age.** 

(2)  The  case  should  have  been  nonsuited 
on  the  further  ground  that  the  defendant 
owed  no  duty  to  the  boy,  who  was  illegally 
riding  on  the  rear  of  the  wagon  in  violation 
of  the  city  ordinance  and  standing  orders 
of  the  defendant  company,  except  that  it 
should  not  injure  him  wantonly  or  will- 
fully, which  is  not  even  suggested. 

As  to  the  first  proposition:  The  boy  jump- 
ed upon  the  defendant's  wagon,  with  full" 
legal  notice  that  he  was  forbidden  to  do  so 
by  an  ordinance  of  the  city,  and  the  owners 
had  constantly  forbidden  them  to  do  so. 
Furthermore,  the  court  in  this  case  charged 
the  jury: 

"If  you  Shan  find  by  the  greater  weight  of 
the  evidence  in  the  case  that  the  plaintiff's  in- 


testate at  the  time  he  was  killed  was  under  12 
years  of  age,  then  there  was  a  presmnptlon  of 
law  that  the  boy  was  incapable  of  so  under- 
standing and  appreciating  danger  from  the  al- 
leged negligent  acts  or  conditions  produced  by 
others  as  to  make  him  guilty  of  contributory 
negligence." 

A  presumption  of  law  is  irrebuttable,  and 
therefore  this  charge  was  in  effect  that  if 
the  boy  was  under  12  years  of  age  he  could 
not  be  guilty  of  contributory  negligence. 
The  decisions  of  the  courts*  without  excep- 
tion, are  all  to  the  contrary  of  this.  Wheth- 
er a  boy  of  that  age  could  be  guilty  of  con- 
tributory negligence  or  not  depends  upon 
the  findings  pf  fact  by  the  Jury  under  prop- 
er instructions  as  to  the  capacity  of  the  boy 
and  the  duty  which  the  defendant  owed  to 
the  boy  under  those  circumstances.  See 
Jacobs  V.  Koehler,  208  N.  Y.  416,  102  N.  E. 
619,  L.  R.  A.  1917F,  7,  and  annotations  there- 
to, pages  10  to  164,  on  "Contributory  Negli- 
gence of  Children"— very  exhaustive. 

It  is  impossible  to  reconcile  the  charge 
in  this  case  with  the  ruling  by  which  the 
plaintiff,  a  younger  boy,  was  nonsuited  in 
Butner  v.  Brown,  182  N.  C.  692,  110  S.  E. 
64  (last  term),  because  he  was  held  conclu- 
siv^  guilty  of  contributory  negligence.    In 
this  case  a  boy  a  year  older  was  held  by 
the   trial   Judge   incapable  of  contributory 
negligence.    In  both  cases,  a  Jury  trial  of 
this  issue  is  denied,  but  for  absolutely  op- 
posite reasons.    By  no  process  of  reasoning 
can  the  two  decisions  be  reconciled.    There 
are  probably  in  this  state  more  than  60,000 
milk  wagons,  grocery  and  other  store  wag- 
ons, express  wagons,  and  other  vehicles  em- 
ployed in  the  discharge  ct  similar  duties. 
All  their  owners  can  do  to  prevent  such  ac- 
cidents as  this  is  to  prohibit  boys  engaging 
in  the  sport  from  riding  behind  their  wag* 
ons,   as  was  done  on  this  occasion.    This 
prohibition   was   supplemented.  In  this   in- 
stance, by  the  public  ordinance  of  the  dty 
of  Charlotte,  of  which  the  pubUc  are  pre- 
sumed  to   have  notice.    The  company   as- 
sumed no  duty  towards  the  boy,  for  it  was 
not  a  common  carrier.    It  did  not  injure 
him  by  any  intentional  act  on  the  part  of 
any  of  its  employees. 

If,  under  these  circumstances,  the  owners 
of  these  thousands  of  vehicles  engaged  in 
the  nectfsary  traffic  of  our  streets  are  to  be 
made  insurers  of  the  safety  of  all  boys  who 
are  injured  while  riding  on  the  rear  of  their 
wagons — for  it  is  insurance  if  there  is  a  le- 
gal presumption  that  a  boy  of  that  age  can- 
not be  guilty  of  contributory  ne^igence — 
then  this  decision  will  have  added  immense- 
ly to  the  liability  of  all  persons  or  companies 
engaged  in  that,  or  any  similar,  business. 

It  is  not  too  strong  to  say  that  there  can 
be  found  no  statute  nor  any  decision  which 
will  justify  the  charge,  which  the  court  gave, 
that  a  boy  of  that  age,*  "as  a  presumption 
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of  law/'  could  not  be  guilty  of  contributory 
negligence.  Aside  from  tbe  fact  that  the 
contrary  was  held  In  the  Butner  Case  at  the 
last  term  and  In  numerous  other  cases,  in 
Baker  v.  K  R.,  160  N.  G.  562,  64  S.  R  506, 
29  L.  R.  A.  (N.  S.)  846,  17  Ann.  Cas.  351,  this 
subject  was  fully  discussed  and  it  was  de- 
termined by  a  unanimous  court  as  to  the 
Inquiry,  ''At  what  age  must  the  responsibil- 
ity of  an  infant  for  contributory  negligence 
commence?"  that  upon  all  the  authorities, 
"an  infant,  so  far  as  he  is  personally  con- 
cerned, fa  held  to  such  care  and  prudence  as 
as  is  usual  among  children  of  the  same  age; 
and  if  his  own  act  directly  brings  the  in- 
Jury  upon  him,  while  the  negligence  of  the* 
defendant  is  only  such  as  exposes  the  in- 
fant to  the  possibility  of  an  injury,  the  lat- 
ter cannot  recover."  The  Supreme  Court  of 
the  United  States  has  subsequently  h^d  the 
same  to  be  sound  la^. 

In  Wilson  v.  R.  IL,  66  Kan.  183,  71  Paa 
282,  the  court  held  that  where  a  boy  12  years' 
of  age  was  swinging  or  Jumping  from  one 
freight  car  to  another,  and  fell  and  was  In- 
jured, he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

In  JoUimore  v.  Connecticut  Co.,  86  Conn. 
814,  85  Atl.  373,  it  wqs  held  that  a  bright 
boy  11  years  of  age,  who  was  playing  in  the 
streets  and  was  killed  by  a  street  car,  was 
guilty  of  negligence  as  a  matter  of  law. 

In  Moran  v.  Smith,  114  Me.  55,  95  Atl.  272 
it  was  h^d  that  a  child  8  years  old,  who  at- 
tempted to  run  across  the  street  in  the  face 
of  an  approaching  automobile  and  who  was 
struck  and  injured,  was  guilty  of  contribu- 
tory negligence. 

In  Baker  v.  R.  R.,  150  N.  C.  565,  64  S.  E. 
508,  29  li.  R.  A.  (N.  S.)  846,  17  Ann.  Cas.  851, 
above  dted,  this  court,  In  discussing  the 
question  of  contributory  negligence  and 
whether  it  was  a  question  for  the  court  or 
the  Jury,  says: 

"Tbe  responsibilities  of  infants  are  clearly 
defined  by  text-writers  and  courts.  At  common 
law,  14  was  the  age  of  discretion  in  males  and 
twelve  in  females.  At  14  an  infant  conid  choose 
a  guardian  and  contract  a  valid  marriage.  Aft- 
er 7  an  infant  may  commit  a  felony,  although 
there  is  a  presumption  in  his  favor,  which  may, 
however,  be  rebutted.  But  after  fourteen  an 
infant  is  held  to""  the  same  responsibility  for 
crime  as  an  adult.** 

And  then  this  opinion  adds  almost  in  the 
same  words  of  the  late  case  of  Foard  v.  Pow- 
er Co.,  170  N.  C.  48,  86  S.  E.  804,  as  fol- 
lows: 

"We  find  in  the  books  many  cases  where  chil- 
dren of  various  ages,  from  seven  years  up- 
wards, have  been  denied  a  recovery  because  of 
their  own  negligence." 

In  Alexander  v.  Statesville,  165  N.  C. 
528,  81  S.  E.  763,  it  was  held  by  Mr.  Justice 
Walker  that  the  question  whether  a  child 
is   guilty   of   contributory   negligence  is   a 


question  for  the  Jury  upon  the  evidence  as 
to  his  age  and  capacity,  and  in  that  instance 
held  that  there,  where  the  plaintilf  was  a 
boy  7  years  old,  the  court  properly  left  the 
question  of  contributory  negligence  to  the 
Jury.  To  the  same  efCect,  Raines  v.  R»  R., 
169  N.  C.  189,  85  S.  E.  294,  L.  R.  A.  1918C, 
1052.  But  in  this  case  the  Judge  relieved 
the  Jury  of  deciding  that  question  by  till- 
ing them  that  as  a  matter  of  law  "a  child 
under  12  years  of  age  could  not  be  guilty  of 
contributory  negligence.*'  He  lacked  a 
month  and  7  days  of  being  12  years  old. 

Secondly.  Irrespective  of  the  erroneous 
charge  in  regard  to  the  boy  under  12  being 
incapable  of  contributory  negligence,  this 
case  presents  the  question  of  the  responsi- 
bility of  the  owner  of  a  wagon,  or  other  or- 
dinary vehicle  in  common  use  upon  the 
streets  for  lawful  purposes  to  a  trespasser, 
or  bare  licensee  upon  such  vehicle. 

The  settled  principles  applicable  are: 

(1)  The  plaintiff's  intestate  at  the  time  of 
his  injury,  upon  this  evidence,  was  a  tres- 
passer on  the  defendant's  wagon  and,  as 
such,  exposed  himself  to  any  risk  incident 
to  his  position.  The  defendant  did  not  will- 
fully or  wantonly  injure  him,  nor  was  he 
purposely  injured  by  the  acts  of  its  em- 
ployees. As  to  negligence  in  the  collision 
between  the  defendant's  wagon  and  the 
street  car,  that  was  a  matter  between  those 
companies  and  in  no  wise  affected  the  duty 
of  the  defendant  to  the  intestate. 

(2)  Even  if  the  intestate  had  been  on  the 
wagon  with  the  implied  consent  of  the  de- 
fendant company,  he  was  there  solely  for 
his  own  pleasure  and  purposes  and  was  at 
most  a  bare  licensee.  He  was  not  injured 
by  any  defect  in  the  construction  or  use  of 
the  ice  wagon,  and  there  was  no  breach  of 
duty  towards  him  by  the  defendant  com- 
pany. No  phase  of  the  evidence  presents 
any  aspect  of  willful  or  wanton  conduct  to 
the  plaintiff's  intestate. 

Thirdly.  In  this  case,  whether  the  de- 
fendant or  the  street  car  company  was  neg- 
ligent in  causing  the  collision  is  a  matter 
which  does  not  affect  the  liability  of  the 
defendant  towards  the  boy. 

He  was  forbidden  to  ride  on  the  wagon 
by  the  authorities  of  the  company  and  by  an 
ordinance  of  the  city  and  did  so  at  his  own 
peril.  No  employee  of  the  defendant  com- 
pany injured  him,  and  there  is  an  entire  ab- 
sence of  allegation  or  evidence  that  he  was 
willfully  or  wantonly  Injured  by  the  defend* 
ant  or  any  of  its  employees. 

The  plaintifTs  intestate  was  'IntMligent 
for  his  age";  was  prepared  to  enter  the* 
fifth  grade  in  school,  showing  he  had  ad- 
vanced in  the  city  schools,  year  by  year.  The 
evidence  is  that  there  was  no  obstruction 
between  the  wagon  and  the  on-coming  car. 
The  intestate  knew  necessarily  the  danger 
of  a  collision  between  the  street  car  and  the- 
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wagon.  It  cannot  be  said  that  a  12  yean 
old  boy  of  normal  Intelligence  did  not  real- 
ize the  danger  he  assumed  in  Jumping  upon 
the  wagon.  There  was  no  dlfQculty  about 
his  getting  off  the  wagon  as  easily  as  he  got 
on,  and  the  only  reasonable  explanation  of 
his  femaining  on  is  that  he  was  negligent  of 
the  danger  he  was  assuming. 

Neither  is  this  case  like  Pierce  r.  B.  R., 
124  jf.  O.  83,  32  S.  E.  399,  44  Ix  R.  A.  316, 
where  the  boy  jumped  on  the  rear  of  a  shifts 
ing  engine  and  was  knocked  off  by  the  fire- 
man throwing  a  piece  of  coal  at  him.  The 
deceased  in  this  case  was  not  injured  by 
any  act  of  any  employee  of  the  defendant 
company.  Nor  is  it  the  case  where  the  boy 
was  attracted  by  a  novelty  as  in  the  ''at- 
tractive nuisance**  cases,  nor  yet  is  it  an  in- 
stance where  the  boy  was  permitted  to  ride 
on  the  wagon  by  the  custom  or  consent  of 
the  management  of  the  defendant  com- 
pany. On  the  contrary,  it  is  in  evidence  that 
the  defendant  had  given  the  strictest  orders 
that  boys  should  not  be  so  permitted  to  ride 
on  their  wagons  and  the  city  of  Charlotte 
had  passed  an  ordinance  forbidding  them  to 
do  so  and  making  it  a  misdemeanor.  The 
defendant  had  done  everything  in  its  power 
to  prevent  the  deceased  committing  this  tres- 
pass and  to  prevent  boys  from  exposing 
themselves  to  the  danger  of  so  doing. 

Thompson  on  Negligence,  §§  946  and  949, 
discussing  the  question  as  to  who  are  tres- 
passers or  bare  licensees,  say: 

"One  entering  the  premises  of  another  with 
his  consent,  but  without  his  Invitation,  and 
not  in  the  discharge  of  any  public  or  private 
duty,  is  a  bare  licensee  within  the  rules  gov- 
eming  this  brandi  of  the  law  of  negligence.' 


t» 


The  fact  that  the  plaintHTs  intestate  was 
a  boy  12  years  of  age  is  not  an  exception  to 
this  rule.  Judge  Thompson  says  in  the  same 
work  (section  1025): 

'The  generally  accepted  rule  does  not  impose 
upon  the  owner  or  occupier  of  premises  the 
duty  to  exercise  a  greater  degree  of  care  in 
anticipation  of  their  invasion  by  trespassing 
diildren.  No  distinction  is  made  between  tres- 
passers as  to  their  age.  Both  cliildren  and 
adults  take  the  premises  as  they  find  them." 

In  Peterson  v.  B.  B.,  143  N.  O.  265,  55  a 
E.  618,  8  U  B.  A.  (N.  S.)  1240,  118  Am.  St 
Bep.  799,  where  the  plaintiff  went  upon  a 
railroad  train  at  a  stop  for  the  purpose  of 
buying  fruit  from  the  fruit  vendor  on  the 
train,  and  was  hurt  by  the  negligent  move- 
ment of  the  train,  Ck>nnor,  J.,  declared  the 
relation  and  obligation  of  the  parties  to  be 
as  follows: 

''Where  the  plaintiff  went  into  the  train  at 
the  station  for  the  sole  purpose  of  purchasing 
fruit  without  invitation  or  inducement,  but 
simply  by  the  sflent  acquiescence  of  defendant's 
agents,  he  was  a  mere  permissive  licensee,  and 
took  the  risk  incident  to  the  movement  of  the 
train,  and,  in  the  absence  of  any  wanton  injury. 


the  motion  for  nonsuit  should  have  been  al- 
lowed." 

In  this  instance,  it  is  clear  that  the  in- 
testate was  simply  a  trespasser,  but,  if  he 
were  a  licensee,  Judge  Connor,  in  Peterson 
V.  Bs  B.,  143  N.  O.  266,  55  S.  £.  620,  8  L. 
B.  A.  (N.  S.)  1240,  118  Am.  St  Rep.  799,  thus 
lays  down  the  well-established  rule: 

"A  licensee  who  enters  upon  premises  by  per- 
mission only,  without  any  enticement,  allure- 
ment or  inducement  being  held  out  to  him  by 
the  owner  or  occupant,  cannot  recover,  damages 
for  injuries  caused  by  obstruction  or  pitfalls. 
He  goes  at  his  own  risk  and  enjoys  the  li- 
cense subject  to  its  concomitant  perils." 

• 

This  case  is  much  stronger  for  the  defend- 
ant If  it  were  a  fact  that  the  intestate 
had  seen  other  boys  riding  on  the  steps  of 
the  ice  wagon,  it  was  not  an  implied  per- 
mission to  him  to  SQ  ride.  Certainly  it  was 
not  an  invitation  or  inducement  The  boy 
was  not  on  the  step  by  any  invitation  or 
offer  to  give  him  ice  or  to  take  a  ride.  The 
riding  on  the  wagon  was  positively  against 
the  rules  of  the  defendant  company,  and 
the  driver  testified  without  contradiction, 
''My  instructions  without  exception  were  to 
keep  all  persons  off  the  wagon."  Indeed, 
every  driver  who  went  upon  the  stand  tes- 
tified that  he  did  the  best  he  could  to  keep 
boys  off.  In  Briscoe  v.  Power  Co.,  148  N.  C. 
407,  62  S.  E.  600,  19  L..  R.  A.  (N.  S.)  1116, 
where  the  Intestate  was  a  boy  13  years  of 
age  and  fell  into  a  well  of  hot  water  not 
properly  covered  over,  the  court  held  him  to 
he  a  trespasser  or  at  most  a  bare  licensee, 
and  uses  this  expression: 

"If  the  exception  is  to  be  extended  to  this 
case,  then  the  rule  of  nonliaMlity  as  to  trespass- 
ers must  be  abrogated  as  to  children,  and  every 
owner  of  property  must  at  his  perfl  make  his 
premises  child-proof." 

There  is  absolutely  no  evidence  in  this 
case  to  Justify  the  submission  of  the  Issue 
of  wanton  or  willful  negligence  or  reckless 
negligence,  and  the  court  erred  in  refusing 
the  request  to  charge  the  Jury  that  there 
was  no  evidence  of  willful  or  wanton  neg- 
ligence on  the  part  of  the  defendant 

There  is  no  evidence,  in  this  case,  that  the 
intestate  had  ever  before  ridden  on  the  wag- 
on, and  the  evidence  is  that  all  its  drivers 
tried  to  keep  the  children  off  the  wagons 
and  that  the  instructions  from  the  company 
to  do  this  were  emphatic  and  repeated.  Be- 
sides, as  already  stated,  the  ordinance  of 
the  dty  of  Charlotte  made  it  a  misdemeanor 
for  any  one  to  "ride  or  Jump  onto  any  ve- 
hicle without  the  consent  of  the  driver  there- 
of," or  for  any  person  to  "hang  onto  any 
vehicle  whatsoever."  Viewing  the  evidence 
in  its  strongest  light  against  the  plaintiff, 
the  motion  for  nonsuit  should  have  been  al- 
lowed. There  was  no  evidence  of  breach  of 
duty  towards  the  plalntilTs  inteBtate»  nor 
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was  there  any  such  negligence  as  would  en- 
title tbe  plaintiff  to  judgment 

In  Butner  v.  Brown,  182  N.  O.  692,  110  S. 
B.  64,  at  last  term,  this  court  sustained  a 
nonsuit  where  a  boy  11  years  of  age  was  in- 
jured by  the  operation  of  an  unguarded  cog- 
wheel in  the  defendant's  mill,  though  the 
uncontradicted  evidence  was  that  the  boy, 
and  others  of  like  age,  had  been  permitted 
without  objection  for  years  to  enter  the  mill 
at  will,  and  that  there  was  no  notice  or 
warning  given  that  they  should  not  do  so, 
and  the  boy  lost  his  arm  because  the  defend- 
ant had  not  guarded  the  dangerous  machin- 
ery which,  by  the  consent  of  the  defendant's 
operator  and  its  own  custom,' he  and  other 
boys  had  been  permitted,  without  objection, 
to  approach  by  visiting  the  mill  at  all  times. 
Tet  there  a  nonsuit  was  sustained,  but  in 
this  case  there  was  no  defect  in  the  machin- 
ery or  car  and  the  Intestate  was  not  hurt 
thereby. 

This  case  is  one  of  wide  and  far-reaching 
Importance.  The  court  erred  in  allowing  ad- 
mission of  testimony  about  a  custom  which 
had  been  declared  (if  it  existed)  by  the  city 
ordinance  to  be  unlawful  and  in  refusing  to 
the  defendant's  prayers  for  instructions  and 
in  the  charge  as  given,  and  especially  in  re- 
fusing to  allow  the  defendant's  motion  for 
nonsuit  upon  the  ground  that  upon  the  evi- 
dence the  intestate  because  under  12  years 
of  age  "could  not  be  guilty  of  contributory 
negligence." 

On  a  careful  perusal  of  the  record,  it  is  a 
reasonable  inference  that  the  question  real- 
ly tried  by  the  jury  was  solely  whether  the 
def^idant  See  company  or  the  street  car  com- 
pany was  proximately  liable  for  the  collision, 
leaving  out  the  real  issue  whether  the  ice 
^company,  in  either  event,  was  liable  to  the 
plaintiff's  intestate,  who  was  a  trespasser 
and,  besides,  was  guilty  upon  the  plaintiff's 
own  showing  of  contributory  negligence  in 
Ticdating  the  town  ordinance  and  the  pro- 
hlbitloDs  of  the  defendant  company. 
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COUNCIL  at  aL  v.  8ANDERLIN  et  al. 

SANDERLIN  et  al.  v.  COUNCiL  et  al. 

(No.  289.) 

(Supreme  Court  of  North  Carolina.    April  5, 

1022.) 

I.  Fraods,  statute  of  ^=961— "Profit  &  prendre^ 
Is  created  by  grant,  and  cannot  be  created  by 
parol. 

"Profits  &  prendre,"  examples  of  which  are 
tbe  right  to  take  timber  from  the  land  of  an- 
other, or  coal,  or  to  fish  in  water  belonging  to 
another,  or  to  shoot  over  land,  or  to  take  game 


or  wild  fowl,  is  created  by  grant,  and  cannot 
be  created  by  paroL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,.  Profit 
ft  Prendre.] 

2.  Game  <ps>3— Ripht  to  hunt,  belonging  to  In- 
dividual distinot  from  other  laads,  has  char- 
aoter  of  an  estate  in  land. 

Reservation  of  a  right  to  hunt  over  lands 
granted  to  another,  if  owned  distinct  from  an 
ownership  in  other  lands,  has  the  character 
of  an  estate  in  the  land,  and  the  right  may  be 
assigned  or  inherited. 

3.  Game  ^=s>3— Right  of  hunting  or  fowling 
passes  by  grant  or  lease. 

The  right  of  hunting  or  fowling  on  another's 
lands  or  water  may  be  acquired  by  grant  or 
lease  from  the  owner,  either  with  or  without 
the  soil,  and  the  right  passes  by  grant  or  lease 
of  the  land,  unless  expressly  reserved. 

4.  Perpetnltlee  ^=94(3)— Rule  against  perpe- 
tuities held  not  to  apply  to  right  te  hunt  over 
lands  grentetf  to  another. 

The  right  to  hunt  over  lands  granted  to 
another,  reserved  to  the  grantor  in  the  grant, 
is  not  subject  to  the  rule  against  perpetuities, 
since  the  interest  is  a  present  interest, 

5.  Injunotlon  ^=»34— I  nju notion  Is  proper  rem- 
edy to  protect  hunting  privileges. 

Injunction,  as  well  as  an  action  for  dam- 
ages, is  the  proper  remedy  to  protect  an  ez- 
dosive  hunting  privilege  and  the  common  right 
to  hunt  on  public  waters, 

6.  Evidence  ^=»46l  (5)— Admission  of  hunting 
rights  reserved  by  plaintiff  held  to  have  no 
effect,  except  as  a  reoognltien  of  the  Intent  of 
the  reservation. 

In  a  suit  against  a  lessee  of  lands  to  enjoin 
interference  with  the  rights  of  plaintiffs  to 
hunt  and  protect  game  thereon,  reserved  by 
plaintiffs  when  they  granted  the  lands,  a  letter, 
written  to  one  of  plaintiffs  by  the  lessor,  one 
of  the  mesne  grantees  of  the  premises,  stating 
that  he  had  always  recognised  plaintiffs'  rights 
to  hunt  and  protect  game  on  the  land,  has  no 
legal  effect,  except  as  a  recognition  of  the 
meaning  and  intent  of  the  reservation  if  it  had 
been  ambiguous. 

7.  Game  ^ss»3^Reservatlon  of  hnnthig  rights 
In  grant  of  land  oonstnied, 

A  reservation  by  grantors  for  themselves, 
Iheir  heirs  and  assigns,  of  the  right  to  hunt  on 
land  granted,  and  power  to  protect  game  there- 
on against  all  persons  except  the  grantees, 
their  executors,  administrators,  and  assigns, 
was  a  reservation  of  the  right  to  hunt  in  fee 
simple,  with  power  given  the  grantors  to  pro- 
tect the  game  thereon  against  being  hunted  by 
persons  except  the  grantee,  etc,  and  a  lease  by 
one  deriving  title  from  the  grantee,  giving  the 
lessee  the  right  of  hunting  and  protecting  game, 
was  invalid. 

Appeal  from  Superi<Mr  Ck>urt,  Bladen  Coun- 
ty;  Connor,  Judge. 

Suit  by  J.  P.  Council  and  another  for  a 
restraining'  atder  against  W.  T.  Sanderlin 
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and  others,  and  suit  by  defendants  against 
plaintiffs.  Causes  consolidated,  and  from  a 
decree  dissolving  the  restraining  order 
against  plaintiffs  and  making  the  restrain- 
ing order  against  defendants  permanent,  de- 
fendants appeal.    Modified  and   afiinned. 

The  plaintiffs,  conveyed  to  the  Southern 
Chemical  Company,  July  10,  1902,  a  tract  of 
1,819  acres  on  Lake  Waccamaw  In  Bladen 
county,  in  fee  simple,  with  the  following 
reservation: 

"But  the  said  J.  P.  Council  and  J.  A.  Council 
reserve  for  ^themselves,  their  heirs  and  assigns, 
the  right  to  hunt  on  any  of  the  above -described 
lands  as  may  remain  uncleared  and  nnculti- 
vated,  and  the  power  to  protect  the  game  on 
said  land  against  the  trespass  of  all  persons 
except  the  Southern  Chemical  Company,  their 
executors,  administrators  and  assigns. 


»» 


It  is  found  as  a  fact  by  the  court  that  the 
plaintiffs  have  never  abandoned  their  rights 
under  the  reservation,  or  exception,  above 
mentioned,  but  have  ccmtinuously  exerdsea 
said  rights  since  the  execution  of  said  deed, 
and  that  the  lands  In  question  are  chiefl;^ 
what  is  known  as  Savannah  lands,  and,  un- 
der present  conditions,  of  little  value  for 
anything  other  than  hunting  purposes. 

On  December  22, 1902,  the  Southern  Chem- 
ical Company  conveyed  to  the  Southern  Prod- 
ucts Company  the  above  tract  of  land,  with 
the  above  clause  that  the  conveyance  is  sub- 
ject to  the  existing  rights  of  J.  P.  Council 
and  J.  A.  Council  to  hunt  over  the  above- 
described  lands  that  may  remain  uncleared 
and  uncultivated,  and  with  the  power  to 
protect  game  in  said  land  against  trespass, 
as  particularly  i^ecified  in  the  above  deed 
from  Council  and  Council  to  said  Chemical 
Company.  On  January  1,  1903,  J.  A.  Pick- 
ett, acting  under  power  of  attorney  from 
the  Southern  Products  Company,  conveyed 
the  said  land  to  the  Worth  Company  by  a 
mortgage  to  secure  a  loan.  The  lands  were 
sold  under  mortgage  to  Matt  J.  Heyer  on 
May  3,  1905,  and  soon  thereafter  said  Matt 
J.  Heyer  conveyed  the  land  to  J.  A.  Pickett 
(the  present  owner  thereof),  and  on  Novem- 
ber 11,  1921,  Pickett  and  wife  conveyed  to 
the  defendant  W.  T.  Sanderlln  and  H.  M. 
McAllister,  by  way  of  lease  for  five  years, 
the  "right  of  hunting  and  protecting  the 
game  and  all  wild  life  on  said  lands  and  the 
right  to  exclude  all  persons  from  entering 
upon  said  lands  with  firearms  o^  dogs  or 
other  devices  used  in  the  capture  of  wild 
life." 

The  above  deeds  were  all  duly  probated 
and  recorded.  This  is  a  proceeding  or  re- 
straining order,  whidi  was  made  permanent, 
to  prohibit  Sanderlin  and  McAllister  from  in- 
terfering with  the  plaintiffs'  hunting  rights 
on  said  land.  Said  defendants  allege  that 
Che  reservation,  in'  the  Coundi  deed  above, 
of  the  hunting  privilege,  is  void,  and  that 


the  plaintiffs  are  trespassing  on  the  rights 
of  Sanderlin  et  al.,  and  sought  a  restraining^ 
order  against  plaintiffs  from  hunting,  or 
trespassing,  upon  said  lands.  The  causes 
were  consolidated,  and  upon  the  facts  found 
the  restraining  order  against  Council  and 
others  was  dissolved,  and  it  was  made  per- 
manent against  the  defendants,  who  ap- 
pealed. 

B.  F.  McCulloch,  of  Elizabethtown,  I^yon 
&  Johnson,  and  Johnson  &  Johnson,  of 
Lumberton,  for  appellants. 

Sinclair,  Dye  &  Clark,  of  Fayetteville,  and 
R.  S.  White,  of  Elizabethtown,  for  appellees. 

CLARK,  O.  J.  The  plaintiffs  conveyed 
the  land  in  fee  simple  in  1902,  reserving  the' 
hunting  privileges  thereon,  and  the  court 
finds  in  this  proceeding,  as  a  fact  that  the 
plaintiffs  have  never  abandoned  their  rights' 
under  said  reservation,  but  have  continuous- 
ly exercised  same  since  the  execution  of  the 
deed  of  July  10,  1902,  and  the  court  held  as 
a  matter  of  law  that  the  plaintiffs  **have  the 
exclusive  right  to  enter  upon  the  uncleared 
and  uncultivated  portions  of  the  lands  in 
question.  Id  person,  and  with  Invited  guests 
and  have  the  power  to  protect  the  game 
thereon,  except  such  injury  thereto  as  may 
be  caused  by  the  owner  in  the  use  of  said 
land  for  purposes  other  than  liunting,"  and 
made  permanent  the  restraining  order  In 
behalf  of  said  Council  et  al. 

The  sole  point  presented,  therefore,  is  as  to 
the  validity  and  construction  of  such  reser- 
vation in  a  conveyance  of  the  realty.  In 
State  v.  Gallop,  126  K.  O.  979,  35  S.  B.  180, 
this  court  fully  discussed  the  right  of  hunt- 
ing, and  held  that  the  ownership  of  game  is 
in  the  people  of  the  state,  and  the  right  to 
hunt  and  kill  game  may  be  granted,  with- 
held, or  restricted  by  the  Legislature,  and 
that  game  does  not  become  private  proper- 
ey  until  reduced  to  possession.  But  it  far- 
ther held  that  landowners  can  prevent  oth- 
ers ftom  hunting  on  their  land  in  virtue  of 
their  right  to  keep  trespassers  off  the  land 
or  under  statutory  enactment  State  v.  Gal- 
lop h^s  been  often  cited  and  approved.  See 
citations  thereto  in  2  Anno.  Ed.  It  is  un- 
der the  authority  of  this  principle  that  our 
laws  for  the  preservation  of  game  have  been 
enacted.  Under  the  game  laws  applicable 
to  that  county  there  are  only  two  months 
in  the  year  during  which  game  can  be  hunt- 
ed. The  legislative  restriction  is  valid 
against  the  owners  of  the  hunting  privilege, 
and  the  rest  of  the  world  besides.  The 
question  here  presented  is  whether  the  own- 
er of  real  estate  in  conveying  the  same  can 
dissever  from  the  title  to  the  land,  and  re- 
tain in  himself  and  his  heirs  and  assigns, 
either  solely  or  jointly  with  the  grantee  in 
the  deed,  the  hunting  privilege.  The  law  is 
summed  up  with  much  fullness  in  the  able 
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and  interesting  brief  filed  by  the  plaintifb* 
coonseL 

Beginning  with  the  earliest  English  cases, 
it  has  been  held  imifonnly  that  a  shooting 
privilege  is  a  profit  &  prendre,  and  in  Da- 
vies'  Case,  8  Mod.  246,  it  was  held  that  one 
might  acquire  a  prescriptive  right  over  the 
lands  of  another.  A  right  to  shoot  and  take 
game  is  a  profit  k  prendre,  and  was  held  to 
be  an  interest  in  land  within  the  statute  of 
frauds.  Webber  v.  Lee,  51  L.  J.  Q.  B.  486. 
It  has  also  been  held  in  numerous  cases  in 
England  that  the  right  granted  by  deed  to 
kill  and  take  game  was  an  incorporeal  here- 
ditament which  Blackstone  styles  the  right 
of  venary.  2  BL  Com.  415.  In  Payne  v. 
Sheets,  75  Yt  335,  55  Atl.  656,  it  was  held 
that  the  exclusive  right  to  shoot  and  fish 
upon  the  lands  of  another,  when  not  grant* 
ed  in  fAvor  of  any  dominant  tenement,  is 
not  an  easement,  but  a  profit  H  prendre,  and 
the  grantee  of  such  right,  though  not  the 
owner  of  the  soil,  has  such  interest  in  land 
as  would  entitle  him  to  maintain  an  action 
of  trespaBa»  under  a  statute  authoi^ing 
su<^  an  action  in  respect  of  lands  by  the 
owner  thereof. 

In  Shooting  dub  v.  Barber,  150  Mich.  571, 
114  N.  W.  899,  it  was  held  that  a  right  to 
shoot  over  the  lands  of  another,  acquired  in 
connection  with  purchase  of  a  lot  carved 
therefrom,  is  not  a  mere  revocable  license^ 
but  an  interest  whidi  will  support  an  ao- 
tion  for  specific  performance. 

There  are  also  numerous  cases  not  neces* 
saxy  to  dte  that  a  clause  in  a  lease  of  land, 
reserving  to  the  lessor  the  right  of  ''shoot- 
ing and  sporf  over  land,  is  not  limited  to 
game  in  a  strict  sense,  but  confers  the  right 
to  shoot  such  animals  as  are  ordinarily  un- 
derstood to  be  a  subject  of  such  sport 

In  Wickham  v.  Hawker,  7  Mees.  &  W.  63, 
it  is  htid  that  a  grant  to  one  and  his  heirs 
and  assigns  of  the  liberty  to  hunt  on  the 
grantor's  land  was  a  grant,  and  not  a  mere 
revocable  license.  A  deed  for  shooting  priv- 
ileges on  land  is  a  grant  of  a  profit  &  pren- 
dre. Isherwood  v.  Salene,  61  Or.  572,  123 
Pae.  49,  40  L.  R.  A.  (N.  S.)  299,  Ann.  Cas. 
1914B,  542,  citing  numerous  cases. 

In  12  R.  O.  L.  698,  690,  the  law  is  thus 
summed  up: 

**Aoqui9iUon  of  MunHnff  BighU  m  Premises 
of  Another,— 'ThonKh  one  person  has  no  natural 
right  to  hunt  on  the  premises  of  anoUier,  it  is 
clear  that  a  right  to  do  so  may  be  acquired  by 
a  grant  from  the  owner.  Or  the  owner  can 
convey  his  premises  and  reserve  to  himself  the 
huntins  and  fowling  rights  thereon.  An  owner 
of  lands  may  convey  ezclnsive  hunting  rights 
thereon  to  others  so  as  to  bar  himself  from 
hunting  on  liis  own  premises.  He  may  make  a 
lease  of  the  hunting  privileges,  giving  the  les- 
sees the  exclusive  right  to  kill  game  or  water 
fowl  on  the  premises,  and  at  the  same  time  re- 


ises  is  not  a  mere  license,  but  is  an  interest  in 
the  real  estate  in  the  nature  of  an  incorporeal 
hereditament,  and  as  such  it  is  within  the  stat- 
ute of  frauds,  and  requires  a  writing  for  its 
creation.  Nor  is  the  right  of  one  person  to 
hunt  for  fowl  on  premises  owned  and  in  the  pos- 
session of  another  an  easement,  for,  strictly 
speaking,  an  easement  implies  that  the  owner 
thereof  shall  take  no  profit  from  the  soil.  The 
right  is  more  properly  termed  a  profit  ft  pren- 
dre. Unless  the  grant  otherwise  determines 
the  rights  of  the  parties,  the  owner  of  the  hunt- 
ing privileges  may  assign  his  rights  to  anoth- 
er, but  he  cannot  give  a  pass  or  permit  to  an- 
other so  as  to  allow  the  latter  to  exercise  hunt- 
ing privileges  on  the  premises." 

To  same  purport,  9  R.  O.  L.  744. 

[1, 2]  Profit  &  prendre  is  created  by  grant; 
it  cannot  be  created  by  parol.  K  enjoyed 
by  reason  of  holding  certain  other  estate.  It 
is  regarded  in  the  light  of  easement  appur- 
tenant to  an  estate;  whereas,  if  it  belongs 
to  an  individual  (as  in  this  case),  distinct, 
from  any  ownership  of  other  lands.  It  takes 
the  dtiaracter  of  an  estate  in  the  land  itselt 
rather  than  that  of  an  easement  therein. 
Furthermore,  such  right  may  be  assignable 
or  inheritable,  which  is  not  the  case  with  an 
easement  .in  gross.  Examples  of  i^ofit  & 
prendre  are  the  right  to  take  timber  from 
the  land  of  another,  or  coal  or  to  fish  In 
water  belonging  to  another  (9  IL  a  L.  744), 
or  to  shoot  over  land  or  to  take  game  or 
wild  fowl  a4  Oye  1143,  note  29). 

[3]  The  right  of  hunting  or  fowling  on 
aiK>ther'8  lands  or  water  may  be  acquired  by 
grant  or  lease  from  the  owner,  either  with 
or  without  the  soil  and  with  such  restrict 
tions  or  limitations  as  the  owner  may  see  fit 
to  impose.  This  right,  being  a  right  of  prof-- 
it  in  the  land,  passes  by  grant  or  lease  of 
the  land,  unless  expressly  reserved.  Lee  v. 
MaUard,  116  Ga.  18,  42  S.  S.  372 ;  Beckman 
V.  Kreamer,  43  111.  447,  92  Am.  Dec.  146; 
Matthews  v.  Treat,  75  Me.  594. 

In  Ingram  v.  Threadgill,  14  N.  O.  61,  it  is 
said: 

'The  Pedee  river,  at  the  place  where  the 
trespass  is  alleged  to  have  been  conunitted,  is 
not  a  navigable  river,  but  a  private  one.  And 
the  owners  of  the  land  on  each  side  of  it  have 
a  right  to  the  middle  of  it.  The  same  may  be 
said  of  rivers  which  divide  nations.  Handly  v. 
Anthony,  5  Wheat.  374. 

^'Although  these  franchises  of  fisheries  are 
not  granted  by  the  state  as  lands  are  by  law 
granted,  yet  when  the  lands  adjoining  such  riv- 
ers are  granted,  the  right  of  fishing  vests  in 
such  grantees,  and  gives  them  the  right  of 
fishing  to  the  middle  of  the  stream  in  the  wa- 
ter opposite  their  land;  but  not  the  right  of 
fishing  in  water  above  or  below  the  banks  which 
belong  to  them." 

This  case  is  cited  in  State  t.  Qlen,  52  N. 
0.  826,  where  it  is  said: 

"As  the  riparian  proprietor  of  the  land  on 


serve  to  himself  the  pasturage  rights  on  the   both  sides  of  the  stream,  he  is  clearly  entitled 
premises.   The  right  to  hunt  on  another's  prem- 1  to  the  soil  entirely  across  the  river,  subject 
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to  an  eftsement  in  the  public  for  the  irarposes  of 
the  transportatioii  of  lime,  floor  and  other  arti- 
cles in  flats  and  canoes.  He  is  also,  as  snch 
proprietor,  entitied  to  the  ezclnsive  right  of 
fishhif  .entlrdy  across  the  stream." 

This  was  said  as  to  the  Yadkin  rlyer 
where  it  was  nonnavigable. 

[4]  The  rule  against  perpetuities  has  no 
application  to  such  Interests  over  the  lands 
of  others  because  they  are  present,  and  not 
futare,  interests.    Gray,  Perpetuities,  I  279. 

[5]  Not  only  is  an  liijunction,  as  well  as 
an  action  for  damages,  a  proper  remedy  for 
the  protection  of  an  exclusive  hunting  priv- 
ilege, but  if  a  member  of  the  public  is  de- 
nied his  common  right  to  hunt  on  public  wa- 
ters, the  interference  with  this  right  may 
be  enjoiaed:  9  R.  C.  K  691,  and  cases  there 
cited. 

[6]  In  this  record,  there  Is  in  evidence  a 
letter  from  J.  A.  Pickett,  one  of  the  mesne 
grantees  of  the  premises  and  lessor  of  de- 
fendants, written  in  1903  to  the  plaintiff,  in 
which  he  stated: 

"I  have  give^  no  one  the  right  to  hunt  on 
your  preserves,  nor  have  I  myself  fired  a  gun 
on  the  property,  and  would  not  have  gone  on 
the  premises  or  gone  with  any  of  my  neighbors 
to  hunt  thereon  without  your  [plaintiff's]  per- 
mission, except  as  to  the  little  plots  of  peas 
and  buckwheat,"  as  Council's  reservation  of 
the  shooting  privilege  did  not  indude  the  clear- 
ed or  cultivated  portions,  and  that  he  had  ''al- 
ways recognised  Council's  right*' 

This,  however,  has  no  legal  effect  except 
as  a  recognition  of  the  meaning  and  intent 
of  the  reservation.  If  the  same  had  been 
ambiguous,  upon  the  familiar  principle  that 
'  when  a  contract  is  ambiguous  Id  its  terms  a 
construction  given  to  It  by  the  parties  there- 
to and  by  their  actions  In  regard  thereto, 
before  any  controversy  has  arisen  as  to  its 
meaning,  made  with  knowledge  of  its  terms, 
Is  entitled  to  great  weight,  and  will,  when 
reasonable,  be  adopted  and  enforced  by  the 
court 

[7]  The  words  of  the  conveyance  to  be 
construed  are  as  follows  (after  granting  the 
premises  in  fee  to  the  Southern  Chemical 
Company): 

"But  the  said  J.  P.  Council  and  J.  A.  Council 
reserve  for  themselves,  their  heirs  and  assigns, 
the  right  to  hunt  on  any  of  the  above-descril>ed 
lands  as  may  remain  uncleared  and  unculti- 
vated, and  the  power  to  protect  the  game  on 
said  land  against  the  trespass  of  all  persons 
except  the  Soathem  Chemical  Company,  their 
executors,  administrators  and  assigns." 

We  understand  the  meaning  of  this  con- 
veyance to  be  a  reservation  of  the  right  of 
hunting,  the  profits  &  prendre,  to  the  gran- 
tors tn  fee  simple  as  to  such  part  of  the 
premises  as  remain  "uncleared  and  unculti- 
vated," and  so  long  as  they  so  remain,  with 
power  given  the  grantors  to  protect  the 
game  thereon  against  being  hunted  by  any 


persons  except  the  Southern  Chemical  Com- 
pany, their  executors,  administrators,  and 
assigns. 

The  decree^  entered  by  the  court  in  this 
cause,  provides  that^— 

The  plaintiifs  "have  the  exclusive  right  to 
enter  upon  the  uncleared  and  uncultivated  por- 
tions of  the  lands  hi  question,  in  person,  and 
with  invited  guests,  and  have  the  power  to  pro- 
tect the  game  thereon,  except  such  injury  there- 
to as  may  be  caused  by  the  owner  in  the  use 
of  said  land  for  purposes  other  than  hunting." 

We  think  that  the  above  decree  Is  a  prop* 
er  construction  of  the  reservation,  except  in 
the  use  of  the  word  "exclusive,"  and  that 
a  proper  construction  of  the  deed,  includ- 
ing the  reservation,  is  that  the  grantees  al- 
so had  the  right  to  hunt  upon  the  premises, 
and  so  have  their  successors,  as  owners  of 
the  land;  that  is,  that  the  grantors  have 
a  fee-simple  right  of  hunting,  and  that  their 
grantees  have  the  same  right  so  long  as 
they  are  owners  of  the  premises.  As  such, 
they  have  a  base  and  qualified  right  in  the 
hunting  privil^;e,  but  without  the  right  to 
extend  such  privilege  to  others.  The  gran- 
tees of  the  land  and  their  assigns  of  the 
lands  have  the  right  to  hunt  on  the  premia- 
es  themselves,  while  own^s  thereof.  Jointly 
with  the  fee-simple  privilege  of  hunting  re- 
served by  the  reservation  to  the  grantors. 
The  use  of  the  words  giving  the  grantors 
the  right  to  protect  the  game  on  said  land 
against  trespass  of  "all  perscms  except  the 
Southern  Chemical  Company,  their  execu- 
tors, administrators  and  assigns,"  must  nec- 
essarily be  limited  to  the  grantees  of  the 
land  and  the  assignees  of  the  ownership 
thereof.  If  not  so  limited  it  would  clearly 
be  destructive  of  the  reservation  to  the  gran- 
tors of  protection  of  the  game.  This  is  evi- 
denced by  the  attempted  lease  for  five  years 
by  the  present  owners  of  the  land  to  the  de- 
fendants, Sandcrlin  and  McAllister,  of  the 
"right  of  hunting  and  protecting  the  game' 
and  all  wild  life  on  said  lands  and  the  right 
to  exclude  all  persons  from  entering  upon 
said  lands  with  firearms  or  dogs  or  other 
devices  used  in  the  capture  of  wild  life." 
This  attempted  lease  is  invalid,  for  it  is  not 
connected  with  the  ownership  of  the  land 
and  under  it  the  grantees  attempted  even  to 
exclude' the  plaintiffs,  Who' unquestionably 
have  the  hunting  privilege  in  fee  simple. 

The  court  properly  granted  an  absolute 
injunction  against  the  defendants  Sander- 
lin  and  McAllister,  and  sustained  the  valid- 
ity of  the  claim  of  the  plaintiffs  as  against 
them.  We  think,  however,  that  the  owners 
of  the  land  have  the  right  to  hunt  over  the 
same  themselves  but  without  power  of  leas- 
ing said  privilege  or  granting  it  to  others. 
12  R.  C.  L.  890;  Bingham  v.  Salene,  15  Or. 
208,  14  Pac  523,  8  Am.  St  Rep.  152.  The 
word  "exclusive^"  thoefore,  should  be  strick- 
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en  out  of  the  deeree^  which,  as  thus  modi- 
fied, will  be  affirmed. 

We  have  quoted  largely  In  this  opinion 
from  the  learned  and  well-considered  brief 
of  the  plaintiff,  and,  as  a  matter  of  more 
than  usual  interest  to  the  public  and  the 
profession,  we  Insert  here  from  that  brief 
the  following  Incident  which  occnrred  very 
near  to.  If  not  upon,  these  very  premises,  on 
the  banks  of  Lake  Waccamaw,  188  years 
ago,  as  follows: 

"On  the  18th  day  of  July,  1734,  a  traveler, 
Inred  by  the  flowing  descriptions  that  he  had 
heard  of  Waccamaw  Lake,  set  out  from  a  point 
on  the  Cape  Fear  river  to  visit  that  spot.  In 
making  the  journey  he  passed  quite  near  to,  if 
not  through,  the  hunting  preserve  of  the  .plain- 
tiff. This  soldier  of  fortune,,  writing  of  the 
trip,  says  in  part:  'We  came  to  a  large  cane 
swamp,  about  half  a  mile  through,  which  we 
crossed  in  about  an  hour's  time,  but  I  was  as- 
tonished to  see  the  innumerable  sights  of  mos- 
quities,  and  the  largest  that  I  ever  saw  in  my 
life,  for  they  made  nothing  to  fetch  blood  of 
us  through  our  buckskin  gloves,  coats  and 
jackets.  As  soon  as  we  got  through  that  swamp 
we  came  to  another  open  pine  barren,  where 
we  saw  a  great  herd  of  deer,  the  largest  and 
fattest  I  ever  saw  in  those  parts;  we  made 
shift  to  kill  a  brace  of  them,  which  we  made 
a  hearty  dinner  on.  We  rode  about  two  miles 
farther  when  we  came  to  another  cane  swamp, 
where  we  shot  a  large  she-bear  and  two  cubs. 
The  swamp  was  so  large  that  it  was  with  great 
difficulty  we  got  through  it.  When  we  got  to 
the  other  side  it  began  to  rain  very  hard,  or 
otherwise,  as  far  as  I  know,  we  might  have  shot 
ten  brace  of  deer,  for  they  were  almost  as 
thick  as  in  the  parks  in  England,  and  did  not 
seem  to  be  in  the  least  afraid  of  us,  for  I  ques- 
tion much  whether  they  had  ever  seen  a  man  in 
their  lives  before,  for  they  seemed  to  look  on 
us  as  amazed.  We  made  shift  as  well  as  we 
could  to  reach  the  lake  the  same  night,  but  had 
but  little  pleasure;  it  continued  to  rain  very 
hard,  we  made  a  large  fire  of  lightwood,  and 
slept  as  well  as  we  could  that  night.  The  next 
morning  we  took  a  particular  view  of  it,  and 
I  think  it  is  the  pleasantest  place  that  I  ever 
saw  in  my  life.  It  is  at  least  eighteen  miles 
around,  surrounded  with  exceedingly  good  land, 
mm  oak  of  all  sorts,  hickory  and  fine  cypress 
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swamps.  There  is  an  old  Indian  field  to  be 
seen  which  shows  It  was  formerly  Inhabited  by 
them,  but  I  believe,  not  within  these  fifty  years, 
for  there  is  scarce  one  of  the  Gape  Fear  In- 
dians, Or  the  Waccamaws,  that  can  give  any 
account  of  it.  There  is  plenty  of  deer,  wild 
turkey,  geese,  and  dudes,  and  fish  in  abun- 
dance; we  shot  sufficient  for  forty  men  though 
there  were  but  six  of  us.' "  Sprunt^s  Chroni- 
cles of  the  Gape.  Fear,  43. 

To  which  the  brief  appropriately  adds: 

"All  must  agree  that  these  worthy  gentlemen, 
near  200  years  ago,  upon  the  very  game  pre- 
serve the  right  to  a  part  of  which  is  Involved 
in  this  appeal,  set  a  bad  example  by  shooting 
enough  game  for  40  men  when  only  6  could 
benefit  thereby.  Sad  to  record,  this  bad  exam- 
ple has  been  so  universally  followed  that  the 
once  magnificent  American  game,  like  its  quon- 
dam denizens  of  the  pristine  forests,  the  Amer- 
ican Indian,  has  become  almost  extinct  The 
look  of  amazement  detected  by  the  stranger  in 
1734,  In  the  appealing  eyes  of  the  beautiful 
deer  of  the  Waccamaw  section  as  they  looked, 
perhaps  for  the  first  time,  upon  man,  has  given 
place  to  a  glint  of  horror  and  despair  as  the 
few  survivors  rush  headlong  for  the  haven  of 
rest  maintained  by  the  plaintiff.  They  have 
learned  to  know  that  there  they  may  rest  in 
peace  save  for  one  month  in  each  year,  and  that 
even  during  this  time  they  will  occasion  far 
more  fright  to  the  inexperienced  hunters,  to 
whom  they  so  suddenly  appear,  than  they  need 
entertain  for  themselves. 

"The  plaintiff,  big  of  body,  of  mind  and  of 
heart,  living  by  the  side  of  the  beautiful  Wac- 
camaw, is  no  more  a  lover  of  the  hunt  than  of 
the  hunted.  Nature  speaks  strongly  to  him, 
and  he  is  a  lover  of  all  wild  life.  Always  has 
he  labored  for  the  enactment  and  enforcement 
of  wise  and  beneficent  laws  intended  to  prevent 
the  complete  extermination  of  the  game  which 
once  so  richly- abounded  in  his  section.  Doubt- 
less there  is  more  game  on  the  preserve  main- 
tained by  him,  and  for  miles  around  It,  than 
in  any  other  part  of  the  state;  yet,  had  it  not 
been  for  his  persistent  efforts,  the  hide  and 
horns  of  a  deer  would  be  to-day  an  object  of 
great  curiosity  in  all  that  section.  So  that  not 
only  by  the  law  of  the  case  is  his  position  sus- 
tained, but  by  a  wise  policy  as  well." 

Modified  and  affirmed. 
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BouidarlM  «=>40  (2) —Evidence  held  to  take 

to  the  jurv  the  quettlen  whether  thft  land  In 

oontroveny  wae  part  oT  ap  Island  oonvvyed 

to  detendanta. 

In  an  action  to  recover  poaaesiion  of  a 

tract  oC  land,   evidence  held  aufficient,  though 

conflictins,   to   take   to   the   Jur;   the   queation 

whether  the  land  in  controvera;  was  part  of  an 

iaUod  convejed  by  plaintiSa'  predeceesora  in 


title  to  dafeudanta,  and  not  another  Iiland 
which  waa  part  of  a  plantation  leased  to  de- 
fendanta,  to  that  it  waa  not  error  to  refnae  to 
direct  a  verdict  tor  plaintiffa. . 

Appeal  from  Common  Fleas  CIrcnIt  Court 
of  Jasper  Count;;  8.  W.  G.  Sblpp,  Judge. 

Action  by  Leonora  O.  Plnckney  and  anoth- 
er against  Ellzabetb  Knowles  and  otbers, 
to  recover  posaeselon  of  a  tract  of  land. 
Judgment  for  defendants,  and  pUlntiSs  ap- 
peal.   Affirmed. 
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W.  N,  Heyward,  of  Bidgeland,  and  Rut- 
ledge,  Hyde  &  Mann,  of  Charleston,  for  ai>- 
pellants. 

John  P.  Wise,  of  Ridgeland,  and  George 
Warren,  of  Hampton,  for  respondents. 

FRASER,  J.  This  is  an  action  to  recover 
possession  of  a  tract  of  land.  The  plaintiffs 
call  the  land  in  dispute  "Laurel  island."  The 
defendants  claim  that  there  is  no  such  Is- 
land. The  plaintiffs  claim  as  heirs  at  law 
and  grantees  of  the  other  heirs  at  law  of 
Abram  Huguenln.  The  defendants  claim  un- 
der deeds  from  Abram  Huguenln  tx>  an  is- 
land called  Seabrook  island.  The  defend- 
ants claim  that  the  so-called  "Laurel  island" 
is  a  part  of  Seabrook  island. 

At  the  close  of  the  testimony  the  plaintiff 
moved  for  a  direction  of  verdict  in  their 
favor,  ^e  motion  was  refused.  The  jury 
found  for  the  defendants,  and  plaintiffs  ap- 
pealed. 

The  description  of  the  land  under  the  deed 
under  which  the  defendants  claim  is  as  fol- 
lows: 

*'Al80  one  tract  called  Seabrook  island  con- 
taining three  hundred  and  fifty  acres  of  high- 
land and  forty  acres  marsh  land,  more  or  less, 
bounded  north  by  Goosawhatchie  and  Broad- 
rivers;  east  by  Pelot  Islands;  south  by  Euhaw 
creek  and  west  by  Roseland.'* 

Under  an  order  of  the  court  a  survey  was 
made.  The  plat  is  entirely  too  large.  The 
scale  should  be  reduced  to  the  size  of  the 
brief.  Let  a  plat  of  reduced  size  be  reported. 
It  is  very  manifest  the  question  is  one  of 
location. 

Taking  the  description  In  the  deed  and 
the  plat,  it  is  evident  that  the  description 
is  indefinite.  Goosawhatchie  and  Broad 
rivers  are  not  north,  but  northeast;  Pelot 
island  is  not  east,  but  southeast.  The  plat 
shows  Euhaw  creek  on  the  west,  rather  than 
the  south.  If,  as  plaintiff  contends,  only  the 
lower  portion  is  Seabrook  island,  then  the 
northern  boundary  Is  not  the  rivers,  but  one 
arm  of  Euhaw  creek.  Further,  there  was 
testimony  that  there  were,  and  still  are, 
remains  of  two  dams  (as  lettered  by  this 
court)  extending  from  A  to  D  on  the  west, 
and  B  to  C  on  the  east;  that  the  land  in- 
closed in  A  B  G  D  was  formerly  planted; 
that  in  time  of  very  low  water  no  water 
covers  this  space,  and  the  old  rows  of  for- 
mer cultivation  can  still  be  seen.  There  is 
also  evidence  that  soon  after  Mr.  Knowles 
bought  Seabrook  island  he  put  valuable  im- 
provements on  that  portion  now  called  "Lau- 
rel island."  The  plaintiff  claims  that 
Knowles  leased  Roseland  plantation  from 
Huguenln,  and  that  same  island  is  a  part 
of  Roseland  plantation,  and  that  neither  he 
nor  the  defendants  who  claim  under  him  can 
dispute  the  claim  of  the  Huguenln  title  to 
any  part  of  Roseland  plantation.    That  does 
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not  help  the  plaintiffs  at  all,  because  the 
question  still  is,  Was  Laurel  island  a  part 
of  Roseland  plantation  or  Seabrook  island? 

There  are  five  reasons  given  for  claiming 
that  Laurel  island  was  a  part  of  Roseland 
plantation,  but  they  all  assume  that  Laurel 
island,  so  called,  was  a  part  of  Roseland 
plantation,  and,  as  we  have  seen,  that  was 
the  point  at  issue;  That  was  a  matter  of 
fact  to  be  determined  by  the  Jury,  and  there 
was  no  error  in  submitting  the  case  to  the 
jury.  There  was  much  conflict  of  testimony, 
but  that  made  it  a  case  for  the  jury. 

The  judgment  is  afiSrmed. 

GARY,  G.  J.,  and  COTHRAN,  J.,  concur. 


(153  Ga.  167) 

MeARTHUR  v.  THOMPSON.    (No.  2820.) 

(Supreme  Gourt  of  Georgia.    March  18,  1922.) 

(Syllahus  "by  the  Court) 


Injunction  ^s»l53,  176— Order  held  to  grant  in- 
terlocutory injunction  unless  bond  given; 
when  court  found  irrefrarahle  damages,  It  was 
error  to  make  an  onfer  on  defendant's  fail- 
ure to  give  bond. 

On  an  interlocutory  hearing  of  an  equitable 
petition  to  enjoin  the  cutting  of  timber  to 
which  the  plaintiffs  claimed  title,  the  order  of 
the  court  provided  that  the  temporary  re- 
straining order  previously  granted  be  dissolved 
on  condition  that  the  defendant  make  and 
execute  a  bond  conditioned  to  pay  the  plaintiff 
whatever  sum  he  might  eventually  Recover 
against  defendant,  and  on  failure  to  make  such 
bond  tiiat  the  interlocutory  injunction  prayed 
for  be  granted. 

(a)  A  proper  construction  of  such  order  is 
that  the  interlocutory  injunction  be  granted 
unless  the  defendant  give  the  bond  specified. 

(b)  As  the  court  decided  that  the  plaintiff 
was  entitled  to  an  injunction  because  the  dam- 
ages would  be  irreparable,  it  was  error  to 
grant  it  upon  condition  of  the  failQre  of  the  de- 
fendant to  give  the  bond  required.  Stewart  v. 
Davis-Sears  Lumber  Go.,  132  Ga.  205,  68  S.  B. 
817,  and  authorities  cited. 

Error  from  Superior  Gourt,  Toombs  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  by  W.  B.  McArthur  against  J.  L. 
Thompson.  Judgment  denying  an  interlocu- 
tory injunction  on  conditions,  and  plaintiff 
brings  error.    Reversed. 

A.  S.  Way,  of  Reidsville,  and  B.  J.  Giles,, 
of  Lyons,  for  plaintiff  in  error. 

B.  G.  Collins,  of  Reidsville,  for  defendant 
in  error. 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  G.  J.,  ab- 
sent because  of  sickness. 


^s»For  other  cases  see  same  topic  and  KEY -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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(162  Ga.  849) 

GEORGIA  IRON  ORE  CO.  V.  JONES. 

(No.  2699.) 

(Supreme  (Tourt  of  Georgia.    Feb.  28.  1922.) 

(ByUabus  hy  the  Court) 

I.  Mines  and  minerals  ^==»55(2),  71,  121— Deed 
to  minerals  controls  subsequent  deed  of  sor^ 
face  IIS  to  manner  of  working  mines;  gran- 
tee of  minerals  authorized  to  exeroise  rights 
conveyed  In  such  way  as  was  reasonably  neo« 
essary;  enjoyment  of  rights  by  lease  from 
grantee  of  minerals  held  not  to  affect  grantee 
of  surface. 

On  March  4,  1890,  A.  J.  Burke  executed  a 
deed  to  E.  W.  Marsh,  which  was  duly  recorded 
on  the  21st  day  of  April  next  ensuing.  The 
deed  conveyed  **all  of  the  iron  ore  and  man- 
ganese of  every  kind  that  now  are  or  may  here- 
after be  found  on  all  of  lot  of  land  305  in  the 
tenth  district  and  fourth  section  of  Walker 
county,  Georgia,  now  owned  by,"  etc.  The  deed 
also  conveyed  "the  privilege  and  right  of  en- 
tering upon  said  lands  and  mining  and  trans- 
porting therefrom  the  ores  and  materials  afore- 
said and  taking  therefrom  said  minerals,  and 
also  the  right  of  ingress  and  egress  to  and  from 
this  land  for  the  purpose  of  raising,  mining, 
collecting,  and  removing  and  transporting 
therefrom  each  and  every  of  the  artides  afore- 
said, and  all  of  the  timber  and  water  that  may 
be  required  for  mining  purposes.*'  On  March 
18,  1908,  J.  H.  Nunnally,  as  trustee  and  re- 
<!eiver  of  the  estate  of  E.  W.  Marsh,  executed 
a  lease  to  the  Marsh  Mining  Company,  a  cor- 
poration, which  was  duly  recorded.  The  lease 
referred  to  numerous  tracts  of  land,  and  among 
others  purported  to  convey  the  above-described 
mineral  interest  in  the  whole  of  the  lot  No.  305 
in  the  tenth  district  and  fourth  section  of  Walk- 
er county.  On  November  1,  1901,  A.  J.  Burke 
executed  a  deed  to  C.  B.  James,  which  was 
duly  recorded.  The  deed  purported  to  convey 
the  south  half  of  the  same  lot  306  in  the  tenth 
district  and  fourth  section  of  Walker  county, 
and  contained  the  recital:  "But  all  coal,  iron 
ore,  and  minerals  and  full  mining  rights  re- 
served as  being  heretofore  sold."  By  succes- 
sive conveyances  Mrs.  Francis  S.  Jones  be^ 
came  the  grantee  of  the  property  as  described 
in  the  deed  above  mentioned,  Tiz.  from  Burke 
to  James.  Consequently  A.  J.  Bnrkp  was  the 
common  grantor  of  the  Marsh  Mining  Company 
and  Mrs.  Jones;  the  former  having  the  older 
recorded  deed,  which  related  only  to  the  min- 
eral interest,  and  the  latter  the  junior  deed, 
which  conveyed  the  soil,  subject  to  the  prior 
conveyance  of  tl^e  mineral  interest.  On  Sep- 
tember 27,  1917,  Mrs.  Jones  instituted  an  ac- 
tion for  damages  and  injunction  against  the 
Oeorgia  Iron  Ore  Company,  who  were  mining 
the  property  in  controversy  under  a  lease  from 
the  Marsh  Biining  Company,  on  the  basis  that 
the  defendant  was  engaged  in  improperly  work- 


ing the  land  for  the  purpose  of  mining  the 
minerals.    Held: 

The  deed  under  which  the  plaintiff  holds  from 
the  common  grantor  being  junior,  and  by  its 
terms  subject  to  the  older  deed  from  the  com- 
mon grantor  to  the  defendant's  predecessor  in 
title,  the  rights  granted  and  expressed  in  the 
older  deed  will  control  as  to  the  manner  in 
which  the  defendant  is  authorized  to  work  the 
land  in  operating  the  mines,  viz.  "the  privilege 
and  right  of  entering  upon  said  lands  and  min- 
ing and  transporting  therefrom  the  ores  and 
materials  aforesaid  and  taking  therefrom  said 
minerals,  and  also  the  right  of  ingress  and 
egress  to  and  from  this  land  for  the  purpose  of 
raising,  mining,  collecting,  and  removing  and 
transporting  therefrom  each  and  every  of  the 
articles  aforesaid,  and  all  of  the  timber  and 
water  that  may  be  required  for  mining  purpos- 
es." Under  this  grant  the  defendant  had  the 
authority  to  exercise  the  rights  thus  conveyed, 
in.  such  way  as  would  be  reasonably  necessary 
to  enable  it  to  mine  the  designated  minerals, 
or  in  other  words  to  enjoy  the  thing  granted. 

(a)  Any  enlargement  of  authority  included  in 
the  immediate  lease  to  the  defendant,  to  which 
the  plaintiff  was  not  a  party,  would  not  affect 
the  case,  for  the  reason  that  the  trustee  could 
convey  no  greater  estate  than  -Bfarsh  had  re- 
ceived from  the  common  grantor,  and  conse- 
quently the  court  did  not  err  in  failing  to  con- 
strue the  terms  of  the  lease  from  the  Marsh 
Mining  Company  to  Georgia  Iron  Ore  Company. 

2.  Mines  and  minerals  ^=:>i25  —  Instruction 
held  proporiy  refused,  as  imposing  greater 
burden  respeoting  manner  of  mining  than 
was  imposed  by  deed. 

It  was  erroneous  to  charge  the  jury  that 
if  they  "should  find  that  the  defendant  mined 
this  ore  in  a  scientific  way,  that  is,  if  they  min- 
ed in  the  best  and  most  reasonable  way  to 
obtain  the  ore  from  the  ground,  although  the 
mining  of  the  ore  may  have  damaged  the  plain- 
tiff's property,  the  defendant  would  not  be 
liable  therefor/'  because  the  use  of  the  terms 
"in  a  scientific  way"  and  'in  the  best  and  most 
reasonable  way"  placed  a  greater  burden  on 
the  defendant  than  was  imposed  by  the  deed. 

Error  from  Superior  Oonrt,  Walker  Comi- 
ty; Moses  Wright,  Judge. 

Action  by  F.  S.  Jones  against  the  Gteorgla 
Iron  Ore  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Beversed. 

Flnlay  &  Campbell,  of  Chattanooga,  Tenn., 
and  Henry  &  Jackson,  of  La  Fayette,  for 
plaintiff  in  error. 

B.  M.  W.  Glenn  and  David  F.  Pope,  both 
of  La  Fayette^  for  defendant  In  error. 

HILL,  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 
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TAYLOR  9t  al.  v.  SOLOMON  ot  al. 
(No.  2528.) 

(Supreme  Goart  of  Georgia.    March  1,  1922.) 

{8yUahu§  hy  ilic  Court) 

1.  Assignments  for  benefit  of  creditors  «s»363 
—Surplus  after  payment  of  debts  reverts  to 
assignor. 

Where  an  assignment  is  made  by  an  laaol- 
▼ent  debtor  for  the  benefit  of  creditors,  any 
surplus  remaining  in  the  hands  of  the  assignee 
after  the  payment  of  debts  would  revert  by  op- 
eration of  law  to  the  assignor.  Carey  y.  Giles, 
10  Ga.  9,  30;  Lay  y.  Scago,  47  Ga.  82,  86;  2 
Ruling  Case  X/aw,  712,  §  64. 

2.  Banks  and  banking  ^3»77 (6) -*  Intervening 
petition  in  receivorehlp  suit  seeking  to  es- 
tablish right  to  dspesit  not  demurrable. 

None  of  the  grounds  of  demurrer  are  meri- 
torious, and  the  Judgment  of  the  court  oyer- 
rnling  the  same  was  not  erroneous. 

Error  from  Superior  Court,  Bibb  County; 
H.  JL,  Mathews,  Judge. 

Suit  between  one  Schofleld  and  others  and 
the  Exchange  Bank  of  Macon,  in  whicfh  W.  G. 
Solomon,  executor,  and  others  sou^t  to  file 
an  intervening  petition,  which  was  opposed 
by  B.  J.  Taylor  and  others,  receivers  Judg- 
moit  for  intervenere  on  demurrer,  and  re- 
otiyers  bring  error.    Affirmed. 

W.  G.  Solomon,  executor,  filed  a  petition 
seeking  to  interyene  in  the  case  of  Schofield 
et  al.  y.  Exchange  Bank  of  Macon,  pending 
in  Bibb  superior  ooutt,  alleging  that  on  No- 
vember 18,  1894,  C.  H.  Solomon  executed  to 
D.  M.  Nelligan,  as  assignee,  a  deed  of  assign- 
ment which  was  duly  recorded,  and  which 
conveyed  his  entire  stock  of  merchandise, 
notes,  accounts,  choses  in  action,  etc.,  for 
the  benefit  of  creditors;  that  the  assignor  died 
on  August  30,  1895;  that  petitioner  believes 
the  debts  due  to  preferred  creditors  were 
paid  in  full,  and  that,  these  owing  to  un- 
preferred  creditors,  all  of  whom  were  firms 
or  corporations  nonresident  of  Georgia,  were 
settled  or  satisfied  by  the  assignee;  that  the 
assignee  removed  from  Georgia  about  the 
year  1898,  and,  as  petitioner  is  informed  and 
believes,  subsequently  died,  without  leaving 
any  record  of  his  administration  of  the  prop- 
erty and  funds  covered  by  said  assignment; 
that,  after  the  appointment  of  receivers  for 
the  bank  in  1907,  petitioner  learned  that  the 
bank  held  on  d^osit  to  the  credit  of  Nelli- 
gan as  assignee  of  0.  H.  Solomon,  1974.42; 
that  dividends  aggregating  90  per  cent  of 
th^r  balances  have  been  paid  to  depositors, 
and  payment  of  an  additional  3  per  cent  has 
been  ordered ;  that  under  the  order  of  court 
providing  for  the  payment  of  this  dividend, 
which  order  at  the  time  of  the  filing  of  the 
intervention  was  being  published  in  the  news- 
papers of  the  city  of  Macon,  any  claim  to  the 
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ance  would  be- barred  within  90  days  from 
the  date  of  the  passage  of  the  order,  Novem- 
ber 12,  1920,  and  the  fond  would  be  subject 
to  distribution  among  creditors  of  the  bank 
who  had  been  diligent  in  asserting  and  prov- 
ing their  claims ;  that  petitioner  was  named 
executor  of  the  will  of  G.  H.  Solomon,  but 
the  will  had  not  been  probated,  and  he  had 
not  qualified  as  executor,  and  the  estate,  be- 
ing Inconsiderable,  had  been  distributed  by 
agreement  between  petitioner,  two  other 
brothers,  and  a  sister  of  G.  H.  Solomon ;  that 
because  of  the  death  of  the  assignor  and  as- 
signee, and  the  lack  of  any  record  of  the  ad- 
ministration of  the  i^roj^Tty  assigned,  to- 
gether with  the  failure  of  the  creditors  of 
0.  H.  Solomon  to  lay  claim  to  the  above- 
mentioned  balance  or  to  bring  suit  on  the 
bond  of  the  assignee,  the  law  will  presume, 
after  the  lapse  of  the  long  period  of  time, 
that  the  trusts  of  the  assignment  have  been 
satisfied,  and  that  the  assignee  duly  perform- 
ed the  duties  imposed  upon  him;  that,  if 
there  were  any  creditors  who  had  not  been 
paid,  they  had  been  guilty  of  such  laches 
and  negligence  as  would  constitute  a  bar 
to  any  claim  they  might  have  to  the  balance 
mentioned;  that  petitioner,  as  executor  of 
the  will  of  G.  H.  Solomon,  is  entitled  to  the 
liquidating  dividends  due  upon  said  balance 
as  reversionary  interest  t>elonging  to  the  es- 
tate of  said  testator,  and  that  petitioner  is 
without  an  adequate  remedy  at  law.  He 
prayed:  (1)  That  a  successor  to  the  deceased 
assignee  of  O.  H.  Solomon  be  appointed;  (2) 
that  the  receivers  of  the  Exchange  Bank  of 
Macon  be  directed  to  pay  to  such  successor 
all  dividends  due  upon  said  balance;  (3) 
that  the  court  decree  the  said  balance  to  be, 
in  equity,  the  property  of  the  estate  of  C.  H. 
Solomon,  and  by  appropriate  order  .provide 
for  the  pay&'ent  of  same  to  petitioner  as 
executor  of  the  will  of  0.  H.  Solomon,  upon 
probate  of  the  will,  or  to  such  administrator 
with  the  will  annexed  as  might  be  appointed ; 
(4)  that  the  receivers  of  the  bank  be  required 
to  show  cause  why  the  prayers  of  the  peti- 
tion should  not  be  granted;  and  (5)  for  gen- 
eral relief. 

The  defendants  demurred  to  the  petition 
on  the  grounds:  (1)  The  prayers  are  not  per- 
tinent or  germane  to  the  cause  in  which  pe- 
titioner seeks  to  be  made  a  party;  (2)  the 
petition  is  multifarious  and  uncertain,  and 
seeks  to  combine  prayers  for  inconsistent  and 
conflicting  relief;  (3)  the  petitioner  has  a 
complete  and  adequate  remedy  at  law  in  the 
appointment  of  a  receiver  or  assignee  as  suc- 
cessor to  the  deceased  assignee;  <4)  the  re- 
spondents (recovers  of  Exchange  Bank)  are 
not  necessary  or  proper  parties  to  an  action 
for  the  appointment  of  such  successor  or  re- 
ceiver; (5)  respondents  are  not  interested  in 
any  controversy  between  petiticmer,  as  exec- 
utor of  the  will  of  0.  H.  Solomon,  and  any  re- 


dividends  dO'e  upon  the  above-mentioned  bal-  J  celver  or  assignee  so  appointed,  and  it  is 
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not  proper  or  equitable  that  they  should  be 
required  to  answer  the  allegations  of  the 
petition  showing  cause  why  any  sums  re- 
ceived by  the  assignee  should  not  be  paid  to 
intervener,  and  they, should  not  be  charged 
with  the  responsibility  of  saying  that  pay- 
ments are  made  under  proper  order  of  court ; 
(6)  the  relief  prayed  is  not  pertinent  to  the 
case  in  which  respondents  were  appointed 
receivers  of  the  Exchange  Bank  of  Macon; 
and  (7)  there  Is  no  equity  in  the  petition. 

The  petition  was  amended  by  setting  up 
that  the  will  of  G.  H.  Solomon  had  been  pro- 
bated in  the  court  of  ordinary  of  Bibb  coun- 
ty, and  that  petitioner  had  qualified  as  ex- 
ecutor, and  praying  that  he  be  permitted  to 
prosecute  his  petition  for  intervention,  and 
be  granted  the  relief  prayed  in  his  •  official 
capacity.  Respondents  then  demurred  on  the 
ground  that — 

"Proper  parties  plaintiff  are  not  made,  in 
that  the  beneficiaries  of  the  assignment  have 
not  been  made  parties  to  said  application,  and 
no  beneficiary  of  said  assignment  is  applying 
for  relief." 

Error  was  assigned  upon  the  Judgment  of 
the  court  overruling  the  demurrers. 

A.  h.  Miller  and  Jones,  Park  &  Johnston, 
all  of  Macon,  for  plaintiffs  in  error. 
'   Walter  T.  Johnson,  of  Macon,  for  defend- 
ants in  error. 

PEB  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Qa.  787) 

MITCHELL  COUNTY  9t  al.  v.  PHILLIPS 

et  al. 

PHILLIPS  et  ai.  v.  MITCHELL  COUNTY 

et  al. 

(Nos.  2612,'  2613.) 

4 

(Supreme  Court  of  Georgia.     Feb.  18,  1922.) 

(SyllahuM  hy  the  Court.) 

I.  Counties  ^s»l8l,  183(1)— Delay  Id  Issuing 
bonds  held  not  to  abrogate  authority;  tax  for 
sinking  fund  but  not  for  interest  should  be 
assessed  during  years  when  issuance  and  sale 
delayed. 

Where  an  election  is  held  by  a  connty  to 
determine  whether  or  not  a  debt  for  a  given 
amount  and  purpose  shall  be  created  by  the 
issuance  of  bonds  for  that  amount,  and  the 
result  of  the  election  is  in  favor  of  the  issu- 
ance of  the  bonds,  and  the  bonds  are  yalidated 
in  the  manner  prescribed  by  law,  the  fact  that 
the  county  commissioners  fail,  during  the  first 
and  second  years  after  the  authority  is  given 
to  issue  the  bonds,  to  exercise  it,  does  not  have 
the  effect  of  abrogating  the  authority  to  make 
the  issue;  and  it  is  their  duty  to  make  pro- 
vision for  the  payment  of  interest  and  princi- 
pal, and  for  the  purpose  of  paying  the  latter, 


to  create  a  sinking  fund  by  the  assessment  of 
a  tax,  which  should  be  collected  even  during  the 
years  before  the  bonds  are  sold,  in  case  of  a 
delay  in  selling  the  bonds.  But  where  such  a 
delay  is  for  a  period  of  one,  two,  or  more  years, 
inasmuch  as  interest  will  not  be  paid  during  the 
years  elapsing  before  the  bonds  are  sold,  no 
tax  should  be  assessed  and  levied  for  such  peri- 
od of  time. 

2.  Taxation  ^=»79— Cotton  sold  on  December 
31st  but  not  delivered  for  several  days  prop- 
erly assessed  to  sellers  on  January  1st. 

Under  the  agreed  statement  of  facts,  the 
court  did  not  err  in  refusing  to  enjoin  the  as- 
sessment of  the  tax  upon  the  cotton  wlitich  the 
plaintiffs  in  error  contended  was  not  theirs  at 
the  date  upon  which  the  liability  for  tax  became 
fixed.  Civil  Code  1910,  S  4126;  Flannery  v. 
Harley,  117  Ga.  483,  43  S.  B.  765. 

3.  Taxation  ^=»327— Statute  as  to  examination 
and  oorrectlon  of  returns  not  repealed. 

It  is  the  duty  of  the  board  of  county  tax 
assessors  "to  examine  all  the  returns  of  both 
real  and  personal  property  of  each  taxpayer, 
and  if  in  the  opinion  of  the  board  any  taxpayer 
has  omitted  from  his  returns  any  property  that 
should  be  returned  or  has  failed  to  return  any 
of  his  property  at  a  just  and  fair  valuation,  the 
said  board  shall  correc|;  such  returns,  assess 
and  fix  the  just  and  fair  valuation  to  be  placed 
on  said  property  and  shall  make  a  note  thereof 
and  attach  the  same  to  such  returns."  Park's 
Ann.  Code,  |  1116(k).  This  provision  of  our 
statute  relating  to  the  duties  of  the  board  is 
not  repealed  by  the  act  approved  July  31,  191S 
(Acts  1918,  p.  232),  relating  to  tax  collections 
from  delinquents. 

4.  Taxation  ^=»533— Tax  cannot  be  recovered 
when  paid  voluntarily  and  without  protest. 

The  tax  paid  by  the  plaintiffs  under  the 
assessment  and  levy  for  the  year  1919  for  the 
purpose  of  paying  interest  on  the  bonds  was 
not  recoverable  in  this  action,  the  same  having 
been  paid  voluntarily  and  without  protest,  so 
far  as  the  petition  shows.  First  National  Bank 
of  Americus  v.  Mayor,  etc.,  of  Americus,  6d 
Ga.  119,  45  Am.  Rep.  476;  Hoke  v.  City  of  At- 
lanta, 107  Ga.  416,  33  S.  B.  412. 

5.  Decision  In  another  case  adhered  to. 

The  question  as  to  the  legality  of  the  in- 
creased assessment  for  the  purpose  of  taxa- 
tion of  the  property  of  the  plaintLQfs  by  the 
board  of  county  tax  assessors  was  decided  ad- 
versely to  the  contention  of  the  plaintiffs  (who 
are  plaintiffs  in  error  in  the  cross-bin  of  ex- 
ceptions) in  the  case  of  Ogletree  v.  Woodward* 
150  Ga.  691,  105  S.  B.  243,  which  this  court 
declines  to  reverse  upon  a  review  made  in  ac- 
cordance with  a  request  of  counsel  for  the 
plaintiffs.  See,  also,  the  case  of  Washington 
Exchange  Bank  v.  Bamett  (Ga.  Sup.)  HI  S. 
B.  46. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; R.  C.  Bell,  Judge. 

Suit  by  Mrs.  J.  H.  Phillips  and  others 
against  Mitchell  County  and  others.  Judg- 
ment granting  an  injunction,  and  defendants 
bring  erro^i  and  plaintiffs  bring  a  cross-bill 
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of  exceptions.  Affirmed  in  part  and  rerersed 
In  part  on  the  main  bill,  and  affirmed  on 
the  cross-bill. 

In  May,  1919,  the  commissioners  of  roads 
and  revenues  of  Mitchell  county,  by  proper 
resolution,  called  an  election  for  the  voting  of 
bonds  for  the  grading  and  paving  of  the  pub- 
lic roads  of  the  county.  At  the  election  held 
the  bonds  carried,  and,  on  August  2,  1919, 
were  regularly  validated  by  Judgment  of  the 
superior  court  In  the  resolution  calling  the 
election,  in  the  notice  of  election,  in  the  pe- 
tition for  the  validation  of  the  bonds,  in  the 
answer  to  the  petition,  and  in  the  judgment 
of  validation,  it  was  provided  that  the  bonds 
when  issued  should  bear  date  as  of  August  1, 
1919  (one  day  before  the  judgment  of  valida- 
tion was  rendered),  and  that  $100,000  of  prin- 
cipal should  fall  due  August  1,  1939,  $100,000 
August  1,  1944,  and  the  remaining  $200,000 
should  mature  August  1,  1949;  all  within  30 
years  from  date  of  issue.  On  account  of  dis- 
turbed financial  conditions  and  the  inactiv- 
ity of  the  bond  market,  the  commissioners 
could  not  obtain  a  satisfactory  offer  for  these 
bonds,  although  they  made  repeated  efforts 
to  sell  them  and  were  still  offering  them  for 
sale,  but  none  of  them  had  been  sold;  in 
fact,  none  had  been  issued.  In  pursuance  of 
the  provisions  made  for  the  payment  of  in- 
terest due  on  these  bonds  When  issued,  and 
the  creation  of  a  sinking  fund  for  the  retire- 
ment of  principal  upon  maturity,  the  coin- 
missioners  levied  a  tax  for  this  purix)se  in 
1919,  which  was  paid,  and  again  in  1920,  a 
portion  of  which  was  paid  before  this  suit  to 
restrain  collection  was  brought  Mrs.  J.  H. 
Phillips  and  others  brought  their  petition  in 
equity  in  the  superior  court  against  Mitchell 
county,  G.  B.  Baggs  and  others,  as  the  com- 
missioners of  roads  and  revenues  of  the 
county,  li.  Ia  Boyd,  the  tax  collector,  O.  D. 
Crow,  the  sheriff,  and  Jonah  Palmer,  the 
treasurer  of  the  county,  seeking  to  enjoin  the 
defendants  from  collecting  the  taxes  which 
had  been  levied  against  the  property  of  the 
plaintiffs  on  account  of  the  issue  of  $400,000 
of  bonds.  The  defendants  were  seeking  to 
collect  taxes  on  account  of  said  bond  issue, 
In  the  following  amounts:  Two  and  two- 
tenths  mills  on  the  dollar  as  a  sinking  fond 
for  the  rehiring  of  the  bonds  at  maturity, 
and  2.6  mills  as  an  interest  and  redemption 
fund  to  pay  the  interest  as  called  for  in  the 
bond  issue.  As  no  part  of  the  bond  issue 
had  ever  been  sold,  the  plaintiffs  contended 
that  the  mere  authorizing  of  an  issuance  of 
bonds  could  not  be  considered  as  a  debt 
against  the  county  for  which  taxes  could  be 
levied  and  collected,  and  that  the  attempt 
on  the  part  of  the  defendants  to  do  so  was 
without  authority  of  law. 

The  defendants  filed  their  answer,  in  which 
they  alleged  that  on  account  of  the  fact  of 
the  great  stress  in  the  money  market  of  the 
world,  and  especially  in  this  country,  they 


had  been  unable  to  sell  the  bonds,  bat  that 
they  had  tried  often  to  do  so  and  were  still 
trying  to  sell  them  and  expected  to  do  so  as 
soon  as  they  could  find  a  buyer  who  would 
offer  a  fair  market  price  for  them;  that  the 
bonds  as  validated  should  bear  date  of  Au- 
gust 2,  1919,  and  bear  interest  at  5  per  cent 
from  that  date,  said  interest  being  payable 
semiannually  in  August  and  February  of  each 
year;  and  that  by  reason  of  the  dating  of 
said  bonds  from  August  2,  1919,  they  became 
a  charge  or  debt  against  the  county  from 
date,  on  account  of  which  fact  taxes  should 
be  levied  and  collected  to  take  care  of  the 
interest  and  retirement  of  the  bonds  and  to 
provide  a  sinlung  fund  for  the  bonds. 

The  question  as  to  whether  or  not  a  quan- 
tity of  cotton  in  bales,  stored  in  a  designated 
warehouse,  was  taxable  as  the  property  of 
the  plaintiffs,  was  also  involved.  It  was  con- 
ceded that  if  the  plaintiffs  were  the  owners 
of  the  cotton  on  the  1st  day  of  January, 
1920,  the  same  was  subject  to  taxation  for 
that  year;  the  plaintiffs  denying  that  they 
were  the  owners  of  this  property  on  that 
date.  An  agreed  statement  of  facts  was  sub- 
mitted for  the  consideration  of  the  court,  up- 
on which  the  court  was  to  determine  the 
question  just  specified.  That  statement  is  as 
follows  (omitting  those  parts  of  it  which  have 
already  been  sufficiently  stated  in  substance) : 

(1)  "That  the  cotton  that  was,  by  the  board 
of  tax  equalizers  of  Mitchell  county,  assessed 
for  taxes  as  the  property  of  plaintiffs,  was 
stored  in  the  warehouse  of  the  Georgia  Manu- 
facturing Company  and  had  been  there  for 
some  time,  said  cotton  being  deliverable  to  re- 
ceipt only;  that  on  the  31st  day  of  December, 
1919,  a  selling  order  was  by  the  plaintiffs  giv- 
en to  the  Georgia  Manufacturing  Company,  and 
that  on  the  same  date  all  receipts  for  said  cot- 
ton were  by  the  Bank  of  Camilla,  with  whom 
they  had  been  deposited  by  plaintiffs  as  se- 
curity for  debt,  turned  over  to  the  Georgia 
Manufacturing  Company,  which  said  company 
did  on  said  date  'offer  the  same,  with  other 
cotton,  for  sale  to  the  Georgia  Cotton  Company 
of  Albany,  which  said  offer  was  accepted,  and 
the  said  Georgia  Cotton  Company  did  on  said 
date  issue  to  the  said  Georgia  Manufacturing 
Company  its  written  confirmation  of  sale,  which 
was  as  follows,  to  wit  (dated  Albany,  Ga., 
12/31/19):  'Messrs.  (Georgia  Mfg.  Co.,  CamU- 
la,  Ga.  We  confirm  having  bought  from  you. 
this  date  per  our  usual  terms  of  business,  as 
follows:  700  b/c  at  39  basis  good  middling. 
Yours  very  truly,  Georgia  Cotton  Company,  by 
I.  S.  BiUingshea,  Vice  Pres.' " 

(2)  "That  in  the  said  transaction  the  Georgia 
Manufacturing  Company  was  acting  for  and  in 
behalf  of  the  plaintiffs  herein  and  the  Bank  of 
Camilla,  and  in  making  of  said  transactions, 
and  all  other  transactions  with  reference  there- 
to, the  said  Georgia  Manufacturing  Company 
was  the  authorized  agent  and  representative  of 
the  said  plaintiffs  herein  and  the  Bank  of  Ca- 
milla." 

(3)  '"That  the  said  cotton  was  not  actually 
shipped  out  of  the  warehouse  of  the  Georgia 
Manufacturing  Company  to  the  Georgia  Cotton 


376 


in  SOUTHSASTBBN  BBPOBTBR 


(Ga. 


Company  until  the  10th  day  of  January,  1920, 
and  settieiqent  was  not  made  for  said  cotton 
until  January  10,  1920." 

(4)  "It  is  further  agreed  that  the  plaintiffs 
had  secured  loans  upon  said  cotton  from  the 
Bank  of  GamiUa,  representing  almost  the  ac- 
tual Talue  of  the  same,  and  which  said  cotton, 
while  in  said  warehouse  of  the  said  Georgia 
Manufacturing  Company,  was  held  subject  to 
the  liens  thereon;  that  the  proceeds  from  said 
sale  were  credited  to  the  accounts  of  plaintiffs 
on  the  10th  day  of  January,  1920;  that  no 
money  whatever  was  paid  to  two  of  the  plain- 
tiffs; and  that,  if  any  money  at  all  was  paid 
to  the  other  plaintiff.  It  was  of  an  inconse- 
quential amount." 

(6)  "It  is  further  agreed  that  if  the  plain- 
tiffs were  the  owners  of  said  cotton  on  the 
Ist  day  of  January,  1920,  the  same  was  sub- 
ject to  taxation  for  the  year  1920;  but  this 
agreement  does  not  mean  that  the  plaintiffs 
admit  the  ownership  on  that  day,  or  that  the 
said  cotton  was  taxed  in  accordance  with  law." 

(6)  "That  the  plaintiffs  were  by  the  board 
of  equalizers  of  said  county  summoned  to  ap- 
pear before  them  to  answer  such  questions  as 
might  be  asked  by  said  board  of  tax  equalizers, 
and  in  conformity  with  the  notice  the  plain- 
tiffs did. appear  before  said  board,  when  the 
said  board  did  examine  them  as  to  the  owner- 
ship of  said  cotton,  and  at  said  time  the  plain- 
tiffs denied  ownership,  but  they  were  by  said 
board  adjudged  to  be  the  owners  of  said  cot- 
ton on  January  1,  1920,  and  subject  to  taxa- 
tion therefor;  that  this  notice  was  the  only 
notice  that  the.  plaintiffs  had  with  reference  to 
the  purpose  or  intention  of  said  board  of  tax 
equalizers  to  assess  said  cotton  for  taxation. 
The  plaintiffs  did  not  demand  arbitration." 

(7)  "It  is  further  admitted  that  the  raising 
of  the  values  as  to  all  the  property  of  said  coun- 
ty by  the  said  board  of  tax  equalizers  was  in 
accordance  with  the  requirements  of  the  tax 
commissioner  of  the  state;  and  that  the  said 
board  of  tax  equalizers  gave  no  notice  whatso- 
ever to  any  person  or  persons  as  to  their  inten- 
tion to  raise  said  valuations,  and  gave  no  notice 
as  to  said  valuations  actually  having  been 
raised." 

(12)  "That  a  tax  of  5  mills  for  the  payment 
of  principal  and  interest  on  said  bonds  was 
levied  and  collected  for  the  year  1919;  that 
a  tax  of  4.8  mills  was  levied  for  the  payment  of 
principal  and  interest  for  the  year  1920,  a 
large  portion  of  which  said  tax  has  actually 
been  collected." 

(13)  "That  the  entire  tax  levied  for  state 
and  county  purposes  for  the  years  1919  and 
1920  was  $25  per  thousand  for  each  year." 

Upon  the  hearing  the  court  passed  the  fol- 
lowing order: 

"It  is  ordered  that  all  of  the  prayers  for  in- 
junction be  and  the  same  are  denied,  except 
^as  to  the  collection  of  the  tax  of  $2.C0  per 
thousand  dollars  levied  for  the  purpose  of  pay- 
ing the  interest  on  bonds  and  $2.20  per  thou- 
sand dollars  levied  for  the  purpose  of  providing 
a  sinking  fund  for  paying  principal  of  bonds; 
these  two  items  being  shown  in  paragraph  eight 
of  plaintiffs'  original  petition.  As  to  these 
items,  it  is  ordered  that  the  injunction  be 
granted  as  prayed." 


To  this  order  the  defendants  excepted,  and 
assigned  error  on  that  part  of  the  order 
granting  an  injunction  against  them  as 
prayed  for.  The  plaintiffs  filed  a  cross-bill  of 
exceptions,  assigning  error  upon  the  refusal 
of  the  court  to  restrain  the  defendants  from 
collecting  the  other  items  of  tax  set  forth  in 
the  petition. 

J.  J.  Hill,  of  Pelbam,  and  A.  S.  Johnson 
and  E.  E.  Cox,  both  of  Camilla,  for  plaintiffs 
in  error. 

IL  A.  Warren,  of  Camilla,  for  defendants 
in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  [1]  1.  We  are  of  the  opinion  that,  un- 
der the  evidence  submitted  to  the  court,  the 
court  properly  enjoined  the  collection  of  the 
tax  levied  for  the  year  1920  to  meet  the  pay- 
ment of  the  interest  coupons  for  that  year. 
The  bonds  issued  in  pursuance  of  the  author- 
ity given  by  the  election  and  the  validation 
of  the  bonds  bad  not  been  issued  and  sold, 
and  consequently  no  interest  was  accruing 
upon  these  bonds  and  did  not  accrue  in  the 
years  1919  and  1920.  The  failure  of  the  coun- 
ty authorities  to  issue  the  bonds  and  sell 
them  In  the  years  1919  and  1920  did  not  have 
the  effect  to  abrogate  the  authority,  vested 
in  them  by  the  election  and  the  validation  of 
the  bonds,  to  sell  the  bonds;  and  they  might 
at  some  subsequent  date  put  the  bonds  upon 
the  market  and  sell  them.  But  during  the 
years  1919  and  1920  no  sale  was  niade,  and 
no  interest  was  accruing  during  those  years; 
and  the  commissioners,  if  they  should  sell 
any  In  after  years,  would  remove  and  destroy 
the  coupons  attached  to  the  bonds  repres^it- 
ing  the  years  which  had  elapsed  before  the 
sale  was  made,  and  they  would  not  raise  the 
interest  to  pay  these  coupons  thus  removed 
from  the  bonds.  But  the  bonds  were  dated 
August  1,  1919;  this  had  been  fixed  in  the 
validation  proceedings;  and  they  would  fall 
due  August  1, 1949,  and  it  was  necessary  that 
provision  should  be  made  for  the  payment  of 
the  principal  of  the  bonds,  and  the  collection 
of  a  tax  for  the  purpose  of  creating  a  sinking 
fimd  to  meet  the  payment  of  the  principal  as 
it  would  fall  due  was  in  accordance  with  the 
law  and  was  necessary  in  order  to  disdharge 
the  principal  debt  when  it  should  fall  due: 
and  the  court  should  not  have  enjoined  the 
collection  of  that  percentage  of  tax  required 
for  the  creation  of  the  sinking  fund  for  the 
purpose  indicated.  Consequ^itly,  the  Judg- 
ment of  the  court  below  granting  the  injunc- 
tion is  affirmed  in  part  and  reversed  in  part. 
It  is  aflSrmed  In  so  far  as  it  enjoins  the  col- 
lection of  the  tax  for  the  years  1919  and 
1920,  intended  for  the  payment  of  interest  on 
the  bonds  during  those  years;  and  is  re- 
versed in  so  far  as  it  enjoins  the  collection 
of  the  necessary  amount  to  creai#  the  sink- 
ing fund. 
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[2-S]  2-5.  The  rulings  made  in  headnotes  2, 
S,  4,  and  6,  read  in  connection  witb  the  ac- 
companying statement  of  facts,  dispose  of  all 
the  other  qnestions  .In  the  record  not  disposed 
of  by  the  preceding  part  of  the  opinion. 

Judgment  on  the  main  bill  of  exceptions 
affirmed  in  part  and  reversed  In  part;  judg- 
ment on  the  cross-bill  affirmed. 

All  the  Justices  concur. 


(152  Ga.  796) 

JONES  et  al.  V.  COLEMAN  et  al. 
(No.  2700.) 

<8Qpreme  Court  of  Georgia.     Feb.  18,  1922.) 

(ByUdbus  hy  the  Court) 

U  Seliools  and  school  dlatriots  ^s»97(4i/2)— 
Judgment  validating  bonds  eonolusive  as  to 
matters  required  to  be  determined  before  is* 
svance. 

The  judgment  of  the  superior  court  Tali- 
dating  bonds  is  condusive  as  to  the  school 
district,  the  dtisens  thereof,  and  all  other  per- 
sons, that  the  school  district  has  the  legal  right 
to  incur  the  debt  of  the  amount  and  for  the 
purpose  indicated  in  the  notice  of  the  bond 
election,  and  that  the  assent  of  the  qualified 
Toters  of  the  district  has  been  obtained  for  the 
issuance  of  the  bonds  in  question,  in  the  man- 
ner required  by  law;  and  upon  all  other  ques- 
tions which  the  Constitution  and  laws  require 
to  be  determined  before  authority  Is  conferred 
upon  the  district  to  incur  a  debt.  Baker  y. 
Cartersville,  127  Ga.  221,  66  S.  B.  249,  and  au- 
thorities dted;  Bdwards  t.  Guy  ton,  140  Ga. 
568,  79  S.  B.  195;  Dumas  ▼.  Rigdon,  161  Ga. 
267,  106  S.  B.  261. 

2.  Schools  and  school  districts  ^=»  108  (4)— Tax 
properly  levied  for  sinlcing  fund  but  not  In- 
terest when  bonds  net  seid. 

The  collection  of  a  tax  levied  for  the  pur- 
pose of  creating  a  sinking  fund  for  the  pur- 
pose of  retiring  the  bonds  at  maturity  will  not 
be  enjoined  on  the  ground  that  the  bonds,  duly 
▼oted  and  validated,  have  not  been  sold.  The 
Constitution  of  Georgia,  article  7,  |  7,  par.  2 
(Civil  Code  1910,  S  0564),  provides  that  there 
shaO,  at  or  before  the  time  of  incurring  such 
debt,  be  an  assessment  and  collection  of  a  tax 
sofficient  to  pay  such  principal  and  interest 
within  30  years  from  the  date  of  the  incur- 
ring of  such  indebtedness.  "But  where  such  a 
delay  is  for  a  period  of  one  *  *  *  or  more 
years,  inasmuch  as  interest  will  not  be  paid 
during  the  years  elapsing  before  the  bonds  are 
sold,  no  tax  should  be  assessed  and  levied  for 
such  period  of  time."  Mitchell  County  v.  Phfl- 
Mps,  152  Ga.  — ,  111  S.  B.  374. 

3.  Schools  and  school  districts  ^s>97(4(/2)— 
Taxpayers  not  becoming  parties  to  proceeding 
to  validate  bends,  bound  thereby. 

If  the  plaintiffs  failed  to  become  parties  to 
the  proceedings  to  validate  the  bonds  and  to 
■et  up  their  objections  to  the  entry  of  the  judg- 
ment, ss  they  could  have  done,  they  would  not 
now  be  heard  to  go  behind  it  and  complain. 
Thomas  v.  Blakely,  141  Ga.  488,  81  S.  B.  21& 


4:  Sohools  and  eohool  distrlots  ^a»lll— Bond 
taxes  not  enjoined  beoaose  of  niannderstand- 
Ing  or  misrepresentations,  eto.,  indndng  an- 
thorlzatlon  of  bonds. 

The  levy  and  collection  of  a  tax  lor  the 
purpose  of  paying  interest  and  creating  a  sink- 
ing fund  to  retire  bonds  which  have  been  con- 
firmed and  validated  as  required  by  law  will 
not  be  enjoined  because  citizens  and  property 
owners  were  induced  to  vote  in  favor  of  said 
bonds  under  a  misunderstanding,  nor  because 
of  misrepresentations  made  as  to  the  location 
of  the  school  building  to  be  erected  from  the 
proceeds  of  such  bonds,  nor  because  the  school 
trustees  are  believed  to  be  faithless  to  their 
promises  in  regard  to  the  location  of  the  school 
building.  Whether  or  not  the  school  trustees 
could  be  enjoined  from  locating  the  school 
building  at  a  point  other  than  that  chosen  at 
the  election  on  the  question  is  not  made  in  the 
case,  and  therefore  is  not  decided. 

5.  Disposition  of  ease. 

In  so  far  as  the  court  refused  to  enjoin  col- 
lection of  the  tax  to  create  a'  sinking  fund, 
the  judgment  is  affirmed;  but,  in  so  far  as 
the  court  refused  to  enjoin  the  collection  of  a 
tax  to  pay  the  interest  for  the  year  1920,  the 
judgment  is  reversed. 

Brror  from  Superior  Court,  Candler  Coun- 
ty ;  B.  N.  Hardeman,  Judge. 

Suit  by  W.  M.  Jones  and  others  against 
J.  L.  Coleman  and  others.  Judgment  for  de- 
fendants, and  plalntUIn  bring  error.  Af- 
firmed in  party  and  reversed  in  part 

W.  M.  Jones  et  al.  filed  a  petition  against 
the  trustees  of  the  Rose-Mary  school  district, 
the    superintendent   of  public   schools,    the 
board  of  education  and  the  tax  collector  and 
the  sheriff,  all  of  Candler  county,  alleging, 
in  substance,  that  an  election  was  duly  called 
and  held  in  said  school  district  on  January 
13,   1920,   for   the   purpose  of  determining 
whether   said  school   district   should   issue 
bonds  in  the  sum  of  $6,500,  to  build  and 
equip  a  schoolhouse  in  said  district;    thdt 
said  election  resulted  in  favor  of  bonds ;  that 
on  March  12,  1920,  the  bonds  were  confirmed 
and  validated  by  the  superior  court ;  that  the 
bonds  had  never  been  issued  or  sold;    that 
the  schoolhouse  had  not  been  erected  and 
equipped,  nor  any  indebtedness  created  by 
reason  of  the  same;    that  the  trustees  of 
said  school  district,  the  county  school  super- 
intendent, and  the  board  of  education,  recom- 
mended to  the  board  of  roads  and  revenues 
that  the  sum  of  five  mills  be  levied  on  tlie 
taxable  property  of  the  district  for  the  year 
1920,  to  provide  a  fund  with  which  to  pay  tHe 
annual  interest  <m  the  bcmds  for  the  yea^ 
1920,  and  to  provide  a  sinking  fund  to  retire 
said  bonds  at  maturity;  that  said  tax  was  bo 
levied  and  placed  in  the  bands  of  the   "-^ 
collector,  who  Issued  executions  against   « 
property  of  petitioners ;    that  said  executicm 
are  in  the  hands  of  the  sberifC  of  the  coun- 
ty, who  will  seize  some  of  their  property 
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satisfaction  of  the  same,  unless  the  court 
grants  affirmatlye  relief  Immediately;  that 
petitioners  have  no  adequate  remedy  at  law; 
that  petitioners  have  tendered  to  the  sheriff 
the  amounts  of  taxes  legally  due  by  them,  to 
wit,  all  state  and  county  taxes,  except  the 
five  mills  levied  as  aforesaid,  and  have  de- 
manded their  tax  ^ceipts  of  said  officer,  who 
has  failed  and  refused  to  surrender  them  un- 
less the  said  five  mills  are  also  paid;  that 
the  levy  of  five  mills  on  the  taxable  prop- 
erty of  the  district  will  not  yield  an  amount 
sufficient  to  pay  the  annual  Interest  and  re- 
tire said  bonds  at  their  maturity;  that  at  the 
time  the  election  was  held  and  the  bonds 
voted  upon,  and  at  the  time  of  the  validation 
of  said  bonds  and  at  the  time  of  the  levy  of 
the  tax,  the  school  district  was  not  legally 
constituted,  because  it  had  not  been  properly 
laid  out  and  surveyed  and  a  map  of  the  same 
had  not  been  filed  in  the  office  of  the  ordinary 
of  the  county  as  required  by  law ;  and  that 
the  tax  is  illegal  and  void.  The  prayers  of 
the  petition  are:  (1)  That  the  tax  collector 
and  sheriff  be  temporarily  and  permanently 
enjoined  from  collecting  said  school  bond  tax; 
that  they  be  required  to  surrender  to  the 
petitioners  their  tax  receipts  upon  the  pay- 
ment of  all  their  legal  taxes;  (2)  that  the 
trustees  of  the  school  district  and  their  suc- 
cessors In  office,  and  the  board  of  education 
and  their  successors  in  office,  and  the  county 
school  superintendent  be  temporarily  and  per- 
manently enjoined  from  issuing  said  bonds, 
for  the  reason  that  they  -might  fall  into  the 
hands  of  innocent  purchasers  who  might  suf- 
fer thereby;  (3)  for  general  relief;  and  (4) 
for  process. 

The  petition  was  subsequently  amended  by 
alleging,  in  substance,  that,  at  the  same  time 
and  In  the  election  submitting  to  the  voters 
the  question  of  the  issuance  of  bonds,  there 
was  also  submitted  the  question  of  locating 
a  site  for  the  schoolhouse  in  said  district; 
that  the  result  of  the  election  on  this  ques* 
tion  showed  that  the  voters  overwhelmingly 
favored  a  designated  site;  that  the  voters 
were  induced  to  vote  for  the  bonds  by  reason 
of  being  allowed  to  select  a  site  for  the  school 
building;  and  that  petitioners  are  informed 
and  believe  that  the  school  authorities  have 
determined  to  change  the  location  of  the 
schoolhouse  and  to  build  on  a  different  site 
from  that  decided  upon  in  the  election.  Peti- 
tioners pray  that  the  trustees  be  enjoined 
from  issuing  or  selling  said  bonds,  and  from 
collecting  .the  said  taxes,  and  from  levying 
or  collecting  taxes  in  the  future  to  pay  said 
interest  and  to  provide  a  sinking  fund  to  re- 
tire said  bonds,  for  the  reason  that  petition- 
ers were  deceived  by  the  trustees  and  in- 
duced to  vote  for  the  same. 

The  defendants,  by  way  of  plea  and  an- 
swer, show  that  the  bonds  hiive  previously 
been,  by  order  of  the  court,  validated  and 
confirmed;  that  said  Judgment  of  validation 


adjudicates  all  of  the  Issues  now  made  i>r 
attempted  to  be  made  by  petitioners,  and 
petitioners  could  have  made  themselves  par** 
ties  to  that  proceeding  at  the  time  of  the 
Judgment,  or  by  exception  th^eto,  as  Is  re- 
quired by  law.  The  court  refused  to  grant 
an  injimctlon,  and  the  petitioners  excepted. 

O.  W.  Turner  and  Chas.  Emory  Smith,  both 
of  Metter,  for  plaintiffs  In  error. 

W.  H.  Lanier  and  J.  L.  Brown,  both  of 
Metter,  for  defendants  in  error. 

GILBERT,  J.    Judgment  affirmed  in  part, 
and  reversed  in  part. 
All  the  Justices  concur. 


(152  Qa.  793) 
GLENN  V.  GLENN.    (No.  2627.) 

(Supreme  Court  of  Georgia.    Feb.  IB,  192^) 

(SyUdbui  ly  the  Court,) 

1.  Trial  «=9 1 65— Plaintiff  may  move  to  set  aside 
nonsuit  and  reinstate  oase. 

A  motion  to  set  aside  a  Judgment  granting 
a  nonsuit  and  to  reinstate  the  case  is  one  of 
the  remedies  available  to  the  plaintiff.  City  of 
AUanta  v.  Jenkins,  137  Ga.  454,  73  S.  E.  402, 
and  cases  dted. 

2.  Appeal  and  error  ^=»973  — Trial  ^s>l65  — 
DIsoretion  In  reinstating  oase  after  nonsuit 
not  oontrolled  unless  manifestly  abused. 

Whether  snch  motion  will  be  granted  is  a 
matter  within  the  legal  discretion  of  the  trial 
jndge;  and  where  he  reinstates  the  case  his 
discretion  will  not  be  controlled,  unless  mani- 
festly abused.  Southern  Railway  0>.  v. 
JameS;  114  Ga.  196^  39  S.  B.  849. 

3.  Trial  ^=>I65  —  Abuse  of  disoretion  to  set 
aside  nonsuit  unless  movant  ban  evidenee 
which  will  make  prima  fade  oaso. 

It  is  an  abuse  of  discretion  to  set  aside  the 
judgment  and  reinstate  the  case-  where  there 
is  no  evidence  to  authorize  a  verdict  in  the 
plaintiff's  favor,  unless  the  movant  informs  the 
court  of  other  evidence  in  his  possession  which 
would,  in  connection  with  the  evidence  pre- 
viously introduced,  make  a  prima  fade  case  in 
favor  of  the  plaintiff,  and  offers  to  submit  such 
evidence. 


4.  Trial  ^=»l65-^buse  of  discretion  to  set 
aside  nonsuit  when  plaintiffs  testimony  show* 
ed  alleged  cruelty  condoned. 

This  is  a  suit  brought  by  the  husband  for 
divorce  on  the  ground  of  cruel  treatment;  and 
even  if  the  alleged  acts  relied  on  as  constitut- 
ing  cruel  treatment,  and  the  testimony  of  the 
husband  himself  in  reference  to  them,  was  suf- 
ficient to  authorize  a  verdict  in  his  favor,  un- 
der the  ruling  in  Ring  v.  Ring,  X18  Ga.  183,  44 

5.  E.  8G1,  62  L.  R.  A.  878,  and  cases  follow- 
ing that  decision,  his  testimony  dearly  showed 
that  he  had  by  subsequent  cohabitation  with 
his  wife  condoned  the  alleged  cruelty.  Under 
these  circumstances,  the  judge  abused  his  dis- 
cretion in  setting  aside  the  judgment 


^=»For  other  casu  see  ■ame  topic  and  KBY-NlfMBBR  in  all  Key-Numb«r«d  DlgesU  and  Indexas 
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ESrror    from    Superior    Court,    Muscogee  f  sessor  h^ng  shown),  against  one  who  subse' 


County ;  Geo.  P.  Munro,  Judge. 

Action  by  6.  EL  Glenn,  Jr.,  against  A.  C. 
Glenn.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Battle  &  Arnold,  Geo.  C.  Palmer,  and  T.  T. 
Miller,  all  of  Columbus,  for  plaintiff  in  error. 

Love  &  Fbrt,  of  Columbus,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  revaned.  All 
the  Justices  concur. 


(153  Ga.  m 

GAY  St  al.  V.  DEMOTT. 

(Supreme  Court  of  Georgia. 


(No.  2614.) 
Feb.  21,  1922.) 


(ByUahus  hy  i^^  Court.) 


4.  Evitfenee   ^=>I78(4),    1 82— Secondary   evU 
dence  admissible  when  proper  foundation  laid; 
existence  and  due  execution  of  lost  deed  must 
be  proved  before  secondary  evidence  admis- 
sible. 
Where  the  proper  foundation  is  laid,  sec- 
ondary evidence  of  the  contents  of  a  lost  deed 
is  admissible;    but  before  such  evidence  can 
be  admitted,  the  eidstence  and  due  execution  of 
the  deed   must  be   shown.     Dasher  v.  Ellis, 
102  Qa.  830,  833,  80  S.  B.  544,  and  cases  cited. 

2.  Evidence  ^=»I82— Execotion   of   lost   deed 
held  not  sufficiently  proved  to  admit  copy. 

In  the  present  case  the  only  witness  offer- 
ed to  prove  the  existence  and  execution  of  the 
lost  deed  was  the  alleged  grantor.    The  copy 
deed,  offered  in  evidence,  purported  to  have 
been  signed  by  this  ^tness,  and  to  convey  a  lot 
of  land  to  two  persons  as  tenants  in  common. 
On   direct  examination,   the   witness  testified 
that  she  had  owned  t^e  land  and  had  sold  it  to 
one  of  the  alleged  grantees  about  20  years  be- 
fore the  trial,  and  made  him  a  deed;  and  that 
the  copy  of  the  deed  offered  in  evidence  "ap- 
pears to  be  a  copy  of  the  deed  I  made;    the 
best  I  can  remember;  it  has  been  quite  a  while 
since  it  was  done."    On  cross-examination  the 
witness  testified:   "My  father  brought  the  deed 
to  the  bed,  and  I  signed  it    I  do  not  know  what 
land  was  described  in  the  deed.    I  did  not  read 
it.    My  father  showed  me  where  to  sign  it.    I 
said  I  was  sick  at  that  time.    I  do  not  Imow 
what  was  in  the  paper.    I  could  not  say  that 
this  paper  is  a  copy  of  the  paper  I  signed.    I  did 
not  read  the  paper  over."    Held,  that  the  copy 
deed  offered  in  evidence  was  properly  rejected; 
counael  stating  at  the  time  that  he  did  not  offer 
it  as  a  certified  copy  from  the  record  of  deeds, 
but  solely  upon  the  ground  that  the  execution 
had  been  proved  by  the  testimony  of  the  maker. 

3.  Ejectment  ^=996— Prior  nnabandonod  pes- 
•easion  must  be  shown  to  be  of  whole  tract 
or  of  part  of  tract  so  defined  as  to  be  de» 
aeribed  In  tha  verdict. 

*'In  order  for  a  plamtiff  in  ejectment  to  re- 
cover upon  proof  of  an  unabandoned  prior  pos- 
session (no  written  color  of  title  in  the  pos- 


quently  acquires  possession  by  mere  entry  and 
without  any  lawful  right,  the  evidence  must 
show  that  the  possessor  had  actual  possession 
of  the  whole  tract,  or,  if  he  was  in  actual  pos- 
session of  only  a  part  of  the  tract,  the  evi- 
dence must  so  define  the  boundaries  of  the 
part  that  it  may  be  described  In  the  verdict." 
Keen  v.  Georgia  Trading  Co.,  149  Ga.  264,  09 
S.  B.  888. 

4.  Nonsuit  property  granted. 

Applying  the  principles  stated  to  the  evi- 
dence for  the  plaintiffs,  the  court  properly 
granted  a  nonsuit. 

Error  from  Superior  Court,  Colquitt 
County ;  W.  £.  Thomas,  Judge. 

Action  by  M.  Ij.  Gay  and  others  against 
G.  T.  Demott  Judgment  for  defendant,  and 
plaintiffs  bring  oror.    Affirmed. 

W.  (X  Mather  and  Dowling  &  Askew,  all 
of  (Moultrie,  for  plaintiffs  in  error. 

Shipp  A  Kline  and  HUl  &  Gibson,  all  of 
Moultrie,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  afl!rmcd.  All  the 
Justices  concur. 


(162  Ga.  836) 

BENTLEY  V.  STATE  BOARD  OF  RIEOICAL 

EXARIINERS  OF  GEORGIA 

et  al.    (No.  2611.) 

(Supreme  Court  of  Georgia.    Feb.  23,  1922.) 

(SwUaUu  hy  th0  Otmrt.) 

I.  Physicians  anil. surgeons  4s»l  —  Board  of 
Medical  Examiners  has  only  such  powers  as 
are  conferred  oxpreasiy  or  by  necessary  Im- 
plication. 

An  administratiTe  body  created  by  an  act  of 
the  Legislature  has  only  such  powers  as  are 
expressly  or  by  necessary  implication  conferred 
upon  it. 


Z  Physldana  and  sttrgcons  ^a»l  I  (3)— Board 
of  Medical  Examiners  cannot  suo  to  onjoln 
Illegal  practice,  cancel  diploma  and  expunge 
license  from  the  record. 

The  State  Board  of  Medical  Bxaminers  is 
without  power  to  file  an  equitable  petition  to 
enjoin  one  from  illegally  engaging  in  the  prac* 
tice  of  medicine  in  this  state,  to  cancel  the 
diploma  under  which  he  claims  to  practice  medi- 
cine, on  the  ground  that  it  was  fraudulently 
obtained  or  is  a  forgery,  and  to  haye  the  license 
under  which  he  claims  the  right  to  practice 
medicine  declared  null  and  void  and  expunged 
from  the  records  of  the  court  in  which  the  same 
is  recorded. 

(Additional  Syllahw  hy  Bdiiorial  Staff.) 

3.  Statutes  ^=921 Q,  211— Preamble  or  caption 
cannot  control  body. 

The  preamble  or  title  of  an  act  is  no  part 
thereof,  and,  while  it  may  be  coQsidered  as  one 
of  the  aids  to  construction  when  the  body  is 
ambiguous,  it  cannot  control  the  plain  meaning 
of  the  body  of  the  act. 


^s9For  other  casM  see  same  topic  and  KEY-NUMBBR  la  all  Key-Numbered  Dlgeata  and  Indexes 
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4.  Statutes  ^=:>6^— Unconstitutionality  of  pro- 
vision does  not  affect  Its  bearing  on  eonstruc- 
tlon  of  act. 

That  Act  Aug.  20, 1918  (Acts  1918,  p.  193) 
1 14,  authorizing  the  Board  of  Medical  Examin- 
ers to  cause  a  licentiate's  name  to  be  removed 
from  the  records  of  any  clerk  of  court  for 
fraud  or  deception,  etc.,  has  been  declared  un- 
constitutional, does  not  affect  its  force  as  mani- 
festing the  legislative  intention  to  give  a  spe- 
cific remedy,  and  thus  exclude  any  other  rem- 
edy. 

Error  from  Superior  Ck>urt,  Murray  Coun- 
ty; M.  C.  Tarver,  Judge. 

Suit  by  the  State  Board  of  Medical  Ex- 
aminers of  Georgia  and  otherB  against  F.  C. 
Bentley.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Beversed. 

The  State  Board  of  Medical  Examiners  of 
Georgia,  composed  of  named  members, 
brought  complaint  against  Franklin  C.  Bent- 
ley,  and  made  this  case:  The  State  Board 
of  Medical  Examiners  was  created  under- 
acts of  the  General  Assembly  of  Georgia,  ai^ 
proved  August  18,  1913,  and  August  20,  1918. 
One  of  the  duties  of  this  Board  is  to  ''protect 
the  people  from  illegal  and  unqualified  prac- 
titioners of  medicine  and  surgery."  Bentley 
is  engaged  in  the  practice  of  medicine  and 
surgery  in  Murray  county,  contrary  to  law, 
and  without  having  complied  with  the  provi- 
sions of  law  authorizing  such  practice.  He 
has  never  been  authorized  to  practice  medi- 
cine in  said  county  by  a  diploma  from  an  in- 
corporated medical  <»>llege»  school,  or  uni- 
versity. He  has  never  been  licensed  by  any 
medical  board  to  practice.  'He  is  not  a  grad= 
uate  of  any  sehooL  He  has  never  taken 
three  full  courses  "^of  study  of  six  months  eadi 
at  any  of  such  schools  of  medicine.  He  has 
never  stood  any  medical  examination  before 
any  medical  board  of  this  state,  nor  obtained 
a  license  therefrom  to  practice  medicine.  In 
S^tember,  1912,  he  entered  the  North  Oiro- 
lina  Medical  College  as  a  freshman,  and  at- 
tended that  college  'during  the  collegiate 
year.  He  failed  to  pass  at  the  end  of  his 
freshman  year,  and  was  refused  admission  to 
the  sophomore  class.  Plaintiffs  allege  on  In- 
formation and  belief  that  he  has  never  at^ 
tended  any  other  medical  college  for  any  full 
term  of  six  months.  In  1912,  in  Baltimore, 
Md.,  the  Bdectic  School  of  Medidne  of  Mil- 
ton University  was  organized.  Later  it  took 
the  tide  of  Bastem  Unlveraity  School  of 
Medicine,  and,  in  1914,  that  of  Maryland 
College  of  Eclectic  Medicine  and  Surgery. 
In  1915  this  corporation  was  dissolved.  In 
1917  the  dean  of  this  institution  was  convict- 
ed and  sentenced  for  having  sold  a  number 
of  diplomas  from  the  Maryland  College  of 
Medicine  and  Surgery,  the  Eastern  Universi- 
ty School  of  Medicine,  the  Eastern  Universi- 
ty Dental  School,  and  the  Southern  College 
of  Medicine  and  Surgery  of  Atlanta.    The 


defendant  claims  to  hare  a  dipl(»na  from  one 
of  the  above  colleges.  If  he  has,  "It  is  a 
fraud  and  a  forgery."  If  he  has  such  diplo-. 
ma,  he  obtained  it  without  having  attended 
the  college  for  three  full  terms  of  six  months 
each,  or  for  a  full  term  of  six  months.  If  he 
has  a  diploma  from  any  incorporated  medical 
coll^;e,  he  got  it  without  having  attended 
the  same  for  three  full  terms  of  six  months 
each.  He  claims  to  have  secured  a  license 
from  the  Board  of  Medical  Examiners  of  this 
state  on  May  8, 1913.  If  he  has  such  license, 
"it  is  a  fraud  and  a  forgery."  If  he  has 
such  license,  he  got  it  without  having  stood 
an  examination  before  said  board.  Said  li- 
cense was  recorded  in  the  clerk's  office  of  the 
superior  court  of  Catoosa  county,  and  on  Feb- 
ruary 22,  1916,  was  recorded  in  the  clerk's 
ofl&ce  of  the  superior  court  of  Murray  coun- 
ty. On  account  of  the  facts  hereinbefore 
stated,  the  defendant  is  an  illegal  and  un- 
qualified practitioner  of  medicine  and  sur- 
gery in  Murray  county,  this  state.  The  plain- 
tiffs pray  for  an  injunction  restraining  him 
from  practicing  medicine  and  surgery  in  said 
county,  that  his  alleged  certificate  or  license 
be  declared  null  and  void  and  expunged  from 
said  records,  and  that  any  diplomas  he  may 
have  be  canceled. 

The  defendant  demurred  to  tills  complaint 
on  the  grounds  that  th^e  was  no  equity 
therein;  that  the  State  Board  of  Medical 
Examiners  of  Georgia,  as  such,  has  no  right 
to  prosecute  this  complaint;  that  the  com- 
plaint charges  him  with  criminal  offenses,  of 
which  a  court  of  equity  will  not  take  cogni- 
zance, neither  aiding  nor  restraining  crim- 
inal courts  in  the  exercise  of  their  lurisdic- 
tion;  and  that  complainants  have  an  ade- 
quate and  complete  remedy  at  law.  The 
court  sustained  so  mu<di  of  the  demurrer  to 
the  complaint  as  prayed  for  Injunctive  re- 
lief, and  overruled  the  same  as  to  the  re- 
mainder of  the  petition.  The  defendant  as- 
signs error  on  this  Judgment  He  answered, 
denying  the  substantial  allogations  of  the 
petition,  and  pleaded  in  bar  his  acquittal 
under  an  indictment  in  Murray  superior 
court  charging  him  with  practicing  medicine 
and  surgery  without  a  license.  The  court 
struck  this  portion  of  the  answer;  and  the 
defendant  complains  of  this  ruling. 

H.  H.  Anderson  and  O.  N.  B^ng,  both  of 
Chatsworth,  and  Maddox,  McCamy  &  Shu- 
piate,  of  Dalton,  for  plaintiff  in  err<Hr. 

Morris  &  Hawkins,  of  Marietta,  for  de- 
fendants in  error. 

HINSS,  J.  (after  stating  the  fkcts  as 
above).  [1]  1.  The  petition  in  this  case  was 
filed  to  enjoin  the  defendant  from  illegally 
practicing  medicine  in  this  state,  for  cancel- 
lation of  his  medical  dii^ma,  on  the  ground 
that  the  same  was  fraudulently  obtained  or 
is  a  forgery,  and  to  have  expunged  from  the 
records  of  Murray  superior  court,  where  the 
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same  was  recorded,  the  license  under  which 
he  claims  the  right  to  practice  medicine. 
Has  this  Board,  as  such,  the  power  to  file 
this  suit  for  these  purposes?  This  Board  is 
an  administrative  body,  and  has  only  such 
powers  as  the  Legislature  has  expressly  or 
by  necessary  implication  conferred  upon  it. 
This  is  the  rule  which  is  well  established  as 
to  other  administratiye  bodies,  such  as  the 
Railroad  Commission  of  Georgia  (Zuber  t. 
Southern  Ry.  Co.,  9  Ga.  Ai^.  539,  71  S.  E. 
937);  and  this  rule  applies  on  principle  and 
reason  to  the  board  of  medical  examiners. 
Such  a  body  has  such  implied  powers  only  as 
are  reasonably  necessary  to  execute  the  ex- 
press powers  conferred.  Railroad  Commis- 
sion ▼.  Macon  Railway,  etc.,  Co.,  151  Ga.  256, 
258,  106  S.  E.  282. 

[2]  The  act  of  the  Legislature  creating  thft 
Board  (Ga.  Laws  1913,  p.  101),  as  amended 
by  the  act  of  August  20,  1918  (Ga.  Laws 
1918,  p.  173),  does  not  expressly  confer  this 
power  upon  this  Board.  Such  power  is  not 
reasonably  necessary  to  execute  the  express 
powers  conferred  upon  this  Board  by  these 
acts,  and  for  this  reason  cannot  be  implied. 

[3]  It  is  insisted  by  learned  counsel  for 
the  plaintiff  that  this  language,  *'to  protect 
the  people  from  illegal  and  unqualified  prac- 
titioners of  medicine  and  surgery,'*  found 
in  the  caption  of  these  acts,  is  an  express 
grant  of  authority  to  file  this  suit.  The 
above  language  appears  only  in  the  caption 
of  the  above-recited  acts.  The  preamble  or 
title  of  an  act  is  no  part  thereof.  It  is  true 
that  the  preamble  or  caption  of  an  act  may 
always  be  considered  as  one  of  the  aids  to 
its  construction,  when  the  body  is  ambiguous, 
but  it  cannot  control  the  plain  meaning  of 
the  body  of  the  act.  Eastman  v.  McAlpin, 
1  Ga.  157;  Johnson  v.  Reese,  31  Ga.  601,  605; 
Etowah  Milling  Co  ▼.  Crenshaw,  116  Ga. 
406.  42  S.  E.  709;  United  States  v.  Palmer, 
8  Wheat.  631,  4  L.  Ed.  471.  This  implication 
of  authority  is  negatived  by  the  terms  of  this 
act  It  is  declared  in  section  2  of  both  of 
these  acts  that  ''said  Board  shall  perform 
such  duties  an^  possess  and  exercise  such 
powers,  relative  to  the  protection  of  the  pub- 
lic health  and  the  control  and  regulation  of 
the  practice  of  medicine  in  the  state  as  shall 
be  in  this  act  prescribed  and  conferred  upon 
it."  Here  it  is  declared  in  the  act  creating 
this  Board  that  it  shall  possess  and  exercise 
only  the  powers  prescribed  and  conferred  up- 
on it  therein. 

If  the  above  language  found  in  the  caption 
of  this  act  were  contained  in  its  body,  the 
proper  construction  thereof  would  not  confer 
the  power  claimed  by  the  plaintiff  in  this 
case.  The  methods  of  protecting  the  people 
in  this  state  from  illegal  and  unqualified 
practitioners  of  medicine  and  surgery  ar^ 
fully  outlined  and  defined  in  these  acts. 
They  provide  for  examination  of  all  appli- 
cants for  license  to  practice  medicine  ip  this 
state.    Applications  for  such  licenses  must  be 


accompanied  with  proof  that  the  applicant  is 
a  graduate  of  a  legally  incorporated  medical 
college  or  institution  in  good  standing  with 
the  board ;  and  it  Is  made  unlawful  for  any 
person  without  license  to  practice  in  this 
state.  Before  any  person  who  has  obtained 
a  certificate  from  said  Board  can  lawfully 
practice  in  this  state,  he  shall  cause  the  cer- 
tificate to  be  recorded  in  the  office  of  the 
derk  of  the  superior  court  of  the  county  in 
which  he  resides.  The  Board  is  empowered 
to  pass  upon  the  good  standing  of  any  medi- 
cal college.  Only  such  medical  colleges  can 
be  considered  in  good  standing  as  possess  a 
full  and  complete  faculty  for  the  teaching  of 
medicine,  surgery,  and  obstetrics  in  all  their 
branches;  as  afford  their  students  adequate 
clinical  and  hospital  facilities;  as  require 
attendance  upon  at  least  80  per  cent  of  each 
course  of  instruction;  as  give  four  graded 
courses  of  instruction  of  120  weeks;  as  re- 
quire at  least  42  months  to  have  elapsed  be- 
tween the  beginning  of  the  student's  first 
course  of  medical  lectures  and  the  date  of 
his  graduation ;  as  require  an  average  grade 
in  each  course  of  instruction  of  at  least  75 
per  cent. ;  as  fulfill  all  their  public  promises, 
requirements,  and  other  claims  respecting 
advantages  afforded  their  students;  as  enact 
a  preliminary  educational  requirement  equal 
to  that  prescribed  by  the  above  act;  as  re- 
quire students  to  furnish  testimonials  of 
good  moral  character;  and  as  give  advance 
standing  only  on  cards  from  accredited  med- 
ical colleges.  The  Board  shall  issue  licenses 
to  practice  medicine  to  all  persons  who  shaU 
furnish  satisfactory  evidence  of  attainments 
and  qualifications  under  the  provisions  of  the 
above  acts,  and  under  its  promulgated  rules 
and  regulations. 

Section  14  of  the  act  of  August  20,  1918, 
above  referred  to,  authorized  this  Board  to 
cause  a  licentiate's  name  to  be  removed 
from  the  records  in  the  ofilce  of  any  clerk  of 
court  in  this  state,  when  fraud  or  deception 
was  used  in  applying  for  license,  or  in  pass- 
ing the  examination  provided  for  in  said  act, 
and  for  other  reasons  mentioned  in  this  sec- 
tion. Thus  this  action  gives  the  Board  ex- 
press authority  to  have  a  licentiate's  name 
removed  from  the  records  in  the  office  of  any 
clerk  of  court  in  this  state.  As  this  statute 
confers  a  specific  remedy  for  eximnging  the 
name  of  a  physician  from  the  records  in  the 
office  of  any  derk  of  court  in  this  state,  the 
power  to  proceed  in  equity  for  the  same 
purpose  will  not  be  implied. 

[4]  The  fact  that  this  section  has  been  de- 
clared by  this  court  unconstitutional  (State 
Board  of  Medical  Examiners  v.  Lewis,  149 
Ga.  716^  102  S.  E.  24)  does  not  affect  the  con- 
clusion arrived  at  This  section  manifests 
the  legislative  intention  to  give  to  the  Board 
a  spedflc  remedy  in  such  case,  and  thus  to  ex- 
clude any  other  remedy.  The  method  of  pro- 
cedure provided  by  this  section  is  exclusive. 

It  is  made  a  crime  for  any  person  to  prac- 
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tice  medicine  in  this  state  without  possessing- 
in  full  force  and  virtue  a  valid  license  to 
practice  under  the  laws  of  this  state;  and 
such  person  so  practicing  is  declared  to  be 
guilty  of  a  misdemeanor,  and  upon  conviction 
of  such  offense  he  shall  be  punished  for  a 
misdemeanor,  in  accordance  with  section 
1065  of  the  Penal  Code  of  this  state. 

Thus  the  statutes  creating  this  Board  fully 
prescribed  the  means  and  methods  of  pro- 
tecting the  people  of  this  state  against  illegal 
and  unqualified  practitioners  of  medicine  and 
surgery;  and,  when  such  means  and  meth- 
ods are  prescribed  for  such  protection,  they 
must  be  followed  by  this  Board.  The  Board 
cannot  resort  to  any  other  methods  of  pro- 
tecting the  people  of  this  state.  Certainly  no 
other  power  of  protection  will  be  inferred 
from  the  acts  creating  this  Board. 

This  court  has  held  that  a  court  of  equity, 
at  the  instance  of  the  state,  cannot  enjoin  a 
person  from  illegally  practicing  medicine 
in  this  state.  Dean  v.  State,  151  Ga.  871, 
106  8.  E.  792.  If  the  state  itself  cannot  in 
equity  protect  the  people  of  the  state  by  en- 
joining one  from  illegally  practicing  medi- 
cine, then,  of  course,  this  Board  cannot  main- 
tain a  petition  for  such  injunction;  and  this 
was  recognized  by  the  court  below  in  striking 
80  much  of  the  prayers  of  the  petition  as 
sought  injunctive  relief.  On  princiide  and 
reason,  the  principle  ruled  in  Dean  v.  State 
controls  the  case  at  bar.  Injunction  would 
afford  swift,  full,  and  complete  protection  to 
the  people  of  the  state  against  illegal  and 
unlawful  practitioners  of  medicine.  If  equi- 
ty cannot  grant  such  relief,  it  cannot  grant 
the  other  relief  Qf  cancellation  of  the  defend- 
ant's diploma  and  the  expurgation  of  the 
record  of  his  license,  which  would  have  the 
effect,  indirectly,  of  the  grant  of  an  injunc- 
tion. 

So  we  think  that  this  Board  is  withput 
power,  express  or  implied,  to  file  the  petition 
in  this  case. 

Furthermore,  this  Board  does  not  make 
a  case  of  cancellation.  Cancellation  is  an 
ancient  head  of  equity  jurisdiction,  founded 
on  the  administration  of  a  protective  or  pre- 
ventive justice;  and  its  exercise  is  for  the 
purpose  of  preventing  or  restraining  the  ex- 
ercise of  an  injurious  power  which  one  man, 
under  the  common  law,  may  hold  over  anoth- 
er. It  operates  to  establish  or  protect  indi- 
vidual rights,  and  is  exercised  in  order  to 
remove  the  obstacle  which  stands  in  the  way 
of  the  ^ijoyment  of  one's  right,  interest,  or 
estate.    9  C.  J.  1159. 

It  is  unnecessary  in  this  case  to  determine 
what  is  the  proper  method  of  expunging  from 
the  records  of  a  court  the  record  of  an  in- 
strument which  is  forged.  The  power  of 
courts  over  their  own  records,  and  their  pow- 
er  of  correcting  or  canceling  the  same  on 
their  own  motions,  or  at  the  suggestion  of 
others,  are  not  involved  in  this  case.    This 


suit  is  at  the  instance  of  this  Board,  as  such, 
and  is  not  a  proceeding  by  the  court  in  ref- 
erence to  the  correction  or  cancellation  of 
the  record  of  the  license  of  the  defendant  to 
practice  medicine. 

So  we  are  of  the  opinion  that  the  court 
erred  in  not  sustaining  the  general  demurrer 
to  the  petition  in  this  case.  This  makes  it 
unnecessary  to  deal  with  any  other  error  of 
which  the  defendant  complains. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  disqualified. 


(152  Ga.  799) 
POPE  V.  READ.     (No.  2705.) 

(Supreme  Court  of  Georgia.     Feb.  18,  1922.) 

(SyUabus  hy  the  CouriJ 

i.  Landlord  and  tenant  ^s>92( I)— Provision 
for  sale  In  rental  oontraot  held  option,  rent- 
al being  consideration. 

Two  persons  entered  into  a  written  con- 
tract whereby  one,  the  owner  of  realty,  rentM 
the  same  to  the  other  party  at  a  stipulated 
amount  to  be  paid  monthly,  and  also  agreed 
to  sell  the  property  to  the  other  for  a  stated, 
sum,  and  further  agreed  to  release  the  ten- 
ant from  the  obligation  to  purchase,  if  the 
latter  should  find  himself  unable  to  do  so.  No 
time  limit  to  the  rental  feature  of  the  contract 
was  fixed,  nor  was  any  time  limit  fixed  for 
the  exercise  of  the  purchase  feature  of  the 
contract,  other  than  that  the  entire  purchase 
price  might  be  paid  "at  any  time."  Under  the 
pleadings  and  the  undisputed  evidence,  the 
contract  as  to  the  payment  of  monthly  rent 
was  fully  performed  by  the  tenant  until  a  ten- 
der of  the  purchase  price  to  the  owner  was 
duly  made  and  a  demand  for  conveyance  of  the 
property  under  the  terms  of  the  contract  Up- 
on the  refusal  of  the  owner  to  complete  the 
sale  the  tenant  filed  an  action  for  specific  per- 
formance of  the  contract,  alleging  the  above- 
stated  facts,  and  a  continuing  tender  of  the 
purchase  price.  The  defendant  admitted  in 
his  answer  all  of  the  facts  as  alleged  in  the  pe- 
tition, and  in  addition  pleaded  the  bar  of  the 
statute  of  limitations.    Held: 

The  purchase  feature  of  the  contract  con- 
stituted an  option,  the  consideration  of  which 
was  the  payment  of  the  rent  stipulated  in  the 
contract. 

2.  Limitation  of  aotions  ^=s>50(l)— Do  not  ran 
against  enforoement  of  opition  In  rental  con- 
tract so  long  as  rent  paid  and  aooepted. 

The  action  was  not  barred  by  the  statute 
of  limitations,  because  in  such  a  contract  the 
right  of  the  optionee,  under  the  contract,  did 
not  expire  so  long  as  he  continued  to  pay  the 
stipulated  rental  and  the  same  was  accepted 
by  the  optioner.  Bach  payment  and  the  ac 
ceptance  thereof  constituted  a  renewal  of  the 
contract. 

• 

BIrror  from  Superior  Oourt,  Wilkes  Ooun- 
l  ty ;  B.  T.  Shurley,  Judge. 
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Suit  by  H.  H.  Read  against  M.  0.  Pope. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

H.  H.  Read  filed  an  equitable  petition,  al- 
leging that  he  and  M.  O.  Pope,  the  defend- 
ant, entered  into  a  written  contract  date^d 
October  6,  1902,  and  signed  by  both  parties. 
The  contract  is  attached  to  the  petition  as 
an  exhibit,  and  is  as  follows: 

"Mark  Cooper  Pope,  party  of  the  first  part, 
and  H.  H.  Read,  party  of  the  second  part,  en- 
ter into  the  following  agreement:  The  said 
Pope  agrees  to  build  a  house  at  a  cost  not 
to  exceed  1,300  dollars,^ on  the  lot  adjoining 
the  lot  on  which  said  Read  now  resides.  The 
bouse  is  to  [be]  built  as  cheaply  as  is  consist- 
ent with  good  work  and  good  material.  The 
said  lot  fronts  100  feet  on  Lexington  avenue, 
and  extends  back  between  parallel  lines  about 
320  ft.  to  Effie  Pope  park.  The  said  Pope 
agrees  to  sell  the  said  house  and  lot  to  the  said 
Read.  The  lot  to  be  valued  at  700  dollars, 
and  the  house  at  the  actual  cost  of  construction 
by  a  competent  contractor;  said  cost  to  in- 
clude interest  on  all  money  paid  out  until  said 
Read  takes  possession.  From  date  of  occu- 
pancy, and  until  said  house  and  lot  are  paid 
for,  the  said  Read  agrees  to  pay  $15.00  (fifteen 
dollars)  per  month  for  the  use  therefor;  and 
whatever  amount  he  pays  in  addition  to  the 
fifteen  dollars  per  month  is  to  go  to  the  pur- 
chase of  said  house  and  lot,  and  the  rent  is 
to  be  reduced  in  exact  proportion  to  such  ad- 
ditional payments.  If  the  said  Read  should 
find  that  he  is  unable  to  perfect  the  purchase  of 
said  house  and  lot,  the  said  Pope  agrees  to 
release  him,  and  to  return,  with  interest  at  8% 
per  annum,  any  money  he  may  have  paid  on 
the  purchase  of  the  property;  provided  that 
the  property  is  in  thorough  repair  at  the  time 
of  said  release.  Until  one-fourth  of  purchase 
price  is  paid;  said  Pope  is  to  pay  taxes  and  in- 
surance on  said  house  and  lot;  said  Read  to 
keep  it  in  good  repair  and  make  all  repairs 
necessary  after  it  has  been  turned  over  to  him 
in  first-class  condition.  Said  Read  is  to  have 
the  right  to  pay  the  entire  purchase  price  of 
said  house  and  lot  at  any  time."  Dated  and 
signed. 

The  petitioner  alleges  that  he  has  fully 
complied  with  the  terms  of  his  agreements 
in  the  contract;  that  he  has  elected  to  pur- 
chase the  property  therein  described,  and 
has  tendered  to  the  defendant,  in  conformity 
with  the  contract,  the  amount  due  thereon, 
$2,000,  and  the  defendant  has  refused  to  ac- 
cept the  tender;  that  the  defendant  stated 
he  considered  the  contract  void  and  at  an 
end,  and  would  not  comply  with  its  terms. 
The  prayer  of  the  petition  is  for  specific 
performance  of  the  contract,  and  that  the 
defendant  be  required  to  convey  the  prop- 
erty to  the  plaintiff  in  fee  simple.  The  plea 
and  answer  of  the  defendant  admitted  each 
and  every  of  the  above  allegations;  and  the 
defendant  further  pleaded  that  the  contract 
sued  on  was  executed  in  October,  1902 ;  that 
for  a  period  of  18  years  "plaintiff  occupied 
said  premises  as  a  tenant  of  this  defendant, 
and  never  at  any  time  untU  the  filing  of 


this  petition  undertook  to  occupy  any  other 
relation  toward  this  defendant;  and  any 
right  plaintiff  may  have  had  under  said  con- 
tract is  barred  by  the  statute  of  limitations." 
The  plaintiff  amended  his  petition  by  alleg- 
ing that  in  carrying  out  and  complying  with 
his  contract  he  had  kept  the  premises  in 
complete  repair,  and  in  doing  so  he  had, 
within  4  or  6  years  after  taking  possession, 
expended  more  than  $1,000  in  repairs  and 
in  installing  plumbing,  sewerage,  electric 
lights  and  accessories,  digging  a  well,  build- 
ing a  bam«  a  garage,  fencing  the  yard  and 
garden,  planting  fruit  trees,  repairing  plas- 
tering and  a  fallen  chimney,  and  paying  a 
paving  assessment  levied  by  the  city  of  Wash- 
ington on  said  lot ;  that  the  defendant  must 
have  known  of  these  things ;  "that  defendant 
well  knew  of  the  assessment  of  the  city  as 
to  the  paving  tax,  and  must  have  known  it 
was  paid  by  petitioner."  The  evidence  in 
the  case,  substantially  without  conflict,  sup* 
ported  the  material  allegations  of  the  peti- 
tion, and  showed  that  the  plaintiff  went  in- 
to possession  of  the  property  in  1902,  about 
the  time  of  the  execution  of  the  contract 
The  evidence  does  not  show  any  fact  or  cir- 
cumstance upon  which  the  jury  could  have 
found  that  the  defendant  had  given  notice 
that  he  desired  to  terminate  the  option  con- 
tract of  purchase,  nor  to  indicate  a  de<^ision 
on  the  i>art  of  the  plaintiff  to  surrender  his 
rights  under  said  contract.  The  Jury  re- 
turned a  verdict  for  the  plaintiff.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

W.  A.  Slaton,  of  Washington,  Ga.^  for 
plaintiff  in  error. 

CoUey  &  GoUey,  of  Washington,  Ga.,  for  de- 
fendant in  error. 

GILBBRT,  J.  [1,2]  As  shown  by  the  pre- 
ceding statement,  the  defendant,  by  his  plea 
and  answer,  admitted  each  and  every  para- 
graph of  the  plaintiff's  petition.  The  only  is- 
sue raised  by  his  answer  is  his  contention 
that  the  remedy  of  the  plaintiff  was  barred 
by  the  statute  of  limitations.  This  issue  is 
made  a  ground  of  the  amended  motion  for  a 
new  trial,  where  movant  complains  that  the 
court  failed  to  charge  the  Jury  the  law  in  re- 
gard to  the  statute  of  limitations.  Obvious- 
ly it  is  unnecessary  to  deal  with  any  of  the 
other  grounds  of  the  motion,  because,  un- 
der the  pleadings,  as  stated  above,  every- 
thing was  admitted  except  the  one  stated. 
The  court  did  not  err  in  omitting  to  charge 
the  Jury  on  the  subject  of  the  statute  of 
limitations,  since  the  undisputed  evidence 
and  the  admission  in  the  defendant's  answer 
showed  that  the  plaintiff  had  performed  his 
contract  in  every  detail  until  the  filing  of  the 
suit.  We  are  not  overlooking  the  fact  that 
it  has  been  repeatedly  ruled  by  this  court 
and  by  other  courts,  and  stated  by  text- 
writers,  that  where  a  contract  fixes  no  time 
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for  performance  the  contract  Is  to  be  con- 
strued as  allowing  a  reasonable  time  for  tbat 
purpose.  Bearden  v.  Madison  Oil  Co.,  128 
Ga.  695  (3),  58  S.  B.  200;  Pearson  y.  Home, 
199  Ga.  458,  77  S.  E.  387;  James  on  Option 
Contracts,  |S  380,  856.  This  rule  applies  to 
an  option  contract  different  in  character  from 
the  one  in  the  present  case.  It  does  not 
apply  to  contracts  which  by  their  terms  pro- 
vide for  continuing  payments  which  furnish 
consideration  for  renewals  of  the  obligations 
under  the  contract  In  this  case  the  op- 
tionee, under  the  terms  of  the  contract,  was 
to  pay  a  sum  not  less  than  $15  per  month; 
and  this  payment  is  sufficient  consideration 
to  support  the  option,  which  is  a  part  of 
the  same  contract.  Walker  v.  Edmundson, 
111  Ga.  454,  457,  86  S.  E.  800;  Turman  v. 
Smarr,  145  Ga.  312  <3),  89  S.  E.  214.  It  is 
reasonable  to  account  for  the  latter  ruling  on 
the  theory  that  the  amount  to  be  paid  and 
called  rent  is  sufficiently  large  to  more  than 
cover  what  would  be  reasonable  and  Just  if 
paid  as  rent  only,  and  that  the  additional 
sum  paid  over  and  above  what  would  be 
thus  sufficient  for  rent  is  added  as  a  con- 
sideration for  the  option  feature  of  the  con- 
tract; both  the  rental  and  the  option  fea- 
tures being  parts  of  one  and  the  same  con- 
tract Compare  Spooner  v.  Shelfer,  152  Ga. 
— ,  108  S.  B.  773.  Therefore,  when  the  op- 
tionee in  the  present  case  continued  to  pay 
$15  per  month,  which,  under  the  pleadings 
and  the  evidence,  he  continued  to  do  until 
the  suit  was  filed,  he  was  continuing  to  pay 
a  consideration  for  the  option  feature  of  the 
contract,  the  defendant  thereby  continuing 
to  accept  renewed  payments,  both  as  a  con- 
sideration for  the  option  feature  and  the 
rental  feature  of  the  contract  In  this  view, 
which  we  think  is  the  correct  one,  there  was 
no  basis  of  fact  for  the  contention  that  the 
suit  was  barred  by  the  statute  of  limitationa. 
Moreover,  the  optionee,  the  plaintiff,  by  the 
expenditure  of  relatively  large  sums  of  mon- 
ey, in  the  building  of  outhouses,  fences,  dig- 
ging a  well,  and  adding  plumbing  and  elec- 
tric lights  to  the  dwelling,  gave  some  evi- 
dence that  he  had  exercised,  or  intended  to 
exercise,  his  right  to  purchase  the  property. 
Under  the  pleadings  and  the  evidence  the 
verdict  for  the  plaintiff  was  demanded. 

Judgment  affirmed. 

All  the  Justices  concur. 


(152  Ga.  761) 
CLOUD  V.   HIGHTOWER.      (No.   2542.) 

(Supreme  Court  of  Georgia.     Feb.  18^  1922.) 

(ByUabuB  ly  the  Court.) 

Haheas  corpus  <S=9l  13(12)— Discretion  In  sus- 
taining certiorari  and  granting  first  new  trial 
not  disturbed,  when  Judgment  not  demanded. 

The   evidence   submitted   before   the  judge 
of  a  city  court,  on  the  trial  of  a  habeas  cor- 


pus case,  not  demanding  the  Judgment  render* 
ed  by  him,  the  discretion  of  the  judge  of  the 
superior  court  in  sustaining  a  certiorari  and 
granting  a  first  new  trial  will  not  be  interfered 
with  by  the  Supreme  Court  Bell  v.  Askins, 
150  Ga.  635,  104  S.  B.  421,  and  cases  cited; 
av.  Code  1910,  I  6204. 

Error  from  Superior  Oourt,  Laur^is  Coun- 
ty'; J.  L.  Kent,  Judge. 

Habeas  corpus  between  J.  D.  Cloud  and 
Mrs.  W.  J.  Hightower.  Judgment  for  Cloud, 
and  certiorari  sustained  by  the  judge  of  the 
superior  court,  and  Cloud  brings  error.  Af- 
firmed. 

Burch  k  Daley,  of  Dublin,  for  plaintiff  in 
error. 

Jas.  B.  Hiclss,  T.  B.  Hightower,  J.  S. 
Adams,  and  B.  Earl  Camp,  all  of  Dublin,  for 
defendant  in  error. 

FISH,  a  J.  '  Judgment  affirmed.  All  the 
Justices  concur. 


(152  Ga.  .'1^) 
TILLINQHAST  v.  CLAY.    (No.  2485.) 

(Supreme  Court  of  Georgia.    Feb.  21,  1922.) 

(ByUabuM  hy  the  Court,) 

1.  Plaintiff  not  entitled  to  relief. 

Under  the  allegations  in  the  equitable  peti- 
tion filed  by  the  plaintiff  in  this  case,  he  was 
not  entitled  to  the  relief  sought,  and  the  gen- 
eral demurrer  to  the  petition  should  have  been 
sustained. 

(Additional  ByUabu$  by  Editorial  Staff.) 

2.  DIvoroe  ^=9 1 65(f)— Verdict  and  decree  oaa- 
not  be  Impaired  without  setting  aside. 

So  long  as  the  verdict  and  decree  in  a  di- 
vorce case  and  the  judgment  and  decree  found- 
ed thereon  stand,  equity  cannot  grant  relief 
which  impairs  the  effectiveness  of  the  verdict 
and  decree,  as  by  declaring  void  an  agreement 
on  which  the  verdict  and  decree  were  based, 
enjoining  the  collection  of  alimony,  and  fixing 
the  custody  o^  a  minor  chUd,  without  settinc 
them  aside. 


3.  Divorce  ^=9 1 65 (I)— Decree  following   ver- 
dict not  set  aside  nnless  verdlot  set  aside. 

Where  the  decree  in  a  divorce  suit  f oUowed 
the  verdict,  it  caimot  be  set  aside  whoHy  or  in 
part,  unless  the  veridet  itself  is  set  aside. 

4.  DIvoroe  ^=»  1 65  (3)— Verdlot  and  decree  sot 
aside  for  fraud  within  three  years. 

Where  a  verdict  and  decree  in  a  divorce 
suit  are  obtained  by  fraud,  equity,  on  a  petition 
brought  within  three  years,  as  required  by  sec- 
tion 4358,  (3xv.  Code  1910,  will  annul  the  de- 
cree. 

5.  Divorce   c=>302— Verdlot   and   decree   con- 
strued as  awarding  custody  of  child  to  wife. 

A  verdict  and  decree  in  a  divorce  suit, 
granting  the  wife  a  total  divorce  and  $25  a 
month  as  permanent  alimony  until  remarriage* 
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and  $25  a  month  for  a  child  during  its  minority, 
to  be  paid  to  the  wife,  and  to  be  increased  to 
$50  a  month  npon  the  wife's  remarriage,  though 
not  expressly  gifing  the  wife  the  custody  of 
the  child.  Md  to  have  that  effect,  especially 
when  construed  in  connection  with  the  hus- 
band's prayer  that  he  be  given  the  custody  and 
control  of  the  child  upon  the  wife's  remarriage, 
which  was  apparently  denied. 

6.  Divorce  «=:>I49,  169— Verdict  and  decree 
constroed  in  light  of  pleatflngs. 

The  verdict  and  decree  in  a  divorce  suit 
are  to  have  a  reasonable  intendment  and  when 
construction  Is  necessary  wiU  be  construed  in 
the  light  of  the  pleadings. 

7.  Divoree  ^=9299  —  HuslHind  entitied  to  see 
ehild  whose  eustody  la  awarded  to  wife. 

A  verdict  and  decree  in  a  divorce  suit, 
awarding  the  custody  of  a  child  to  the  wife, 
does  not  mean  that  the  husband  shall  not  be 
permitted  to  have  reasonable  opportunities  of 
seeing  the  child  and  enjoying  his  company. 

8.  DIvoroe  ^es>247— Deoree  not  violated  by  wife 
by  renoving  from  state. 

As  a  divorce  decree,  awarding  alimony  to 
the  wife  until  remarriage  and  an  allowance  to 
a  minor  child,  to  be  increased  by  the  amount  of 
the  wife's  alimony  on  her  remarriage,  contem- 
plated a  remarriage,  its  provisions  were  not 
violated  by  the  wife's  removal  to  another  state, 
so  as  to  prevent  her  from  enforcing  the  rights 
given  her  thereby. 

9.  DIvoroe  ^s»3l  i— Violation  of  dooree  by  wife 
nay  be  urged  by  husband  In  defense  to  rule 
for  contompt  without  equitable  proceeding. 

If  a  wife  to  whom  money  for  the  support 
of  a  minor  child  is  to  be  paid  under  a  divorce 
decree  does  anything  in  violation  of  the  decree 
justifying  the  husband's  refusal  to  make  fur- 
ther payments,  such  fact  can  be  urged  in  op- 
position to  the  wife's  application  for  a  riUe 
against  the  husband  for  nonpayment,  and  no 
equitable  proceeding  is  necessary  for  such  pur- 
pose. 

Error  from  Superior  Court,  Cobb  County; 
D.  W.  Blair,  Judge. 

Suit  by  E.  H.  Clay  against  M.  U  Tilling- 
hast  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

At  the  March  term,  1918,  of  the  superior 
court  of  Cobb  county,  the  plaintiff  In  error 
obtained  a  divorce  from  the  defendant  in 
error.  The  decree  taken  in  the  ease  provid- 
ed that  the  defendant  in  error  should  pay  the 
plaintiff  in  error  the  sum  of  $25  per  month 
as  i)ennanent  alimony  for  herself  so  long  as 
she  remained  a  widow,  and  also  should  pay 
to  her  the  sum  of  $25  per  month  as' perma- 
nent alimony  for  the  support  of  the  minor 
son  of  the  said  partiea  The  decree  further 
provided  that,  in  the  event  of  the  remarriage 
of  the  plaintiff  in  error,  the  $25  per  month 
alimony  which  was  to  be  paid  to  the  plain- 
tiff in  error  for  herself  should  be  paid  to 


child,  in  addition  to  the  $25  to  be  paid  under 
the  decree  as  above  set  out,  mailing  $60 
per  month  to  be  paid  the  plaintiff  in  error 
for  permanent  alimony  for  the  minor  ^child. 
After  the  rendition  of  the  decree  the  plain- 
tiff in  error  removed  with  the  minor  child 
to  the  state  of  Bhode  Island,  and  there 
remarried.  After  her  remarriage,  and  after 
she  had  removed  from  the  state  of  Georgia, 
the  plaintiff  in  error  brought  a  rule  against 
the  defendant  in  error  in  the  superior  court 
of  Cobb  county,  6a.,  praying  that  he  be  ad- 
judged in  contempt  of  court  for  hia  failure 
to  pay  to  her  the  money  she  alleged  to  be 
due  as  permanent  alimony  for  the  support 
of  the  minor  child.  In  the  petition  for  the 
rule  it  is  alleged,  after  setting  forth  the  ver- 
dict in  the  divorce  suit,  and  that  a  decree 
was  rendered  in  accordance  with  the  terms 
of  that  verdict,  that  subsequently  to  the 
granting  of  said  verdict  and  decree  plaintiff 
in  error  had  married  on  September  17,  1919, 
and  is  now  a  resident  of  the  state  of  Rhode 
Island,  and  has  the  minor  child  in  question 
with  her  there.  The  substance  of  a  certain 
agreement  entered  into  on  May  10,  1917,  and 
which  is  further  referred  to  in  the  opinion 
is  also  set  forth.  Failure  to  make  the  pay 
ments  as  ordered  in  the  decree  after  a  sped 
fied  date  is  also  alleged,  and  there  is  u 
prayer  for  a  rule  nisi,  and  for  such  forthei 
orders  as  might  be  necessary  to. compel  thu 
defendant  to  comply  with  the  decree.  The 
defendant  in  error  then  filed  a  petition  in 
said  court,  service  thereof  being  made  upon 
the  attorney  at  law  of  record  for  the  plain- 
tiff in  error,  alleging  that  the  plaintiff  in  error 
was  not  entitled  to  the  custody  of  said  child, 
on  account  of  the  facts  alleged  in  said  peti- 
tion; that  the  contract  under  which  she 
claimed  the  custody  of  said  child  had  ex- 
plredj  and,  if  it  had  not  expired  by  its  own 
terms.  It  was  null  and  void  on  account  of 
the  fraud  perpetrated  upon  defendant  in 
error  in  its  procurement ;  and  that  the  plain- 
tiff in  error  was  not  a  fit  and  proper  person 
to  have  the  custody  of  the  child,  for  the  rea- 
sons set  out  in  the  petition.  It  was  prayed 
that  said  contract,  if  it  had  not  expired  by 
its  own  terms,  be  declared  null  and  void; 
that  the  collection  of  alimony  be  enjoined 
so  long  as  the  plaintiff  in  error  kept  the 
child  without  the  jurisdiction  of  the  superior 
court  of  Cobb  county;  and  that  the  court  by 
decree  fix  the  custody  of  the  minor  child. 

Plaintiff  in  error  filed  her  demurrers  to 
this  petition;  and  the  court,  holding  that 
the  defendant  in  error  had  the  right  to  have 
the  contempt  proceedings  enjoined  until  such 
time  as  the  plaintiff  in  error  should  submit 
herself  and  the  child  to  the  jurisdiction  of 
the  superior  court  of  Cobb  county,  overruled 
the  demurrers.  The  plaintiff  in  error  there- 
upon by  writ  of  error  brought  the  case  to 


ber   as  permanent  alimony  for   the  minor  I  the  Supreme  Court  for  review. 


^ssFor  other  casw  Me  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
111  &E.-25 


386 


111  SOUTHEASTERN  BBPOBTEB 


(Ga. 


N.  A.  Morris,  of  Marietta*,  for  plaintiff  in 
error. 

Anderson  &  Roberts,  Abbott  &  Wallace,  and 
L.  M.  Blair,  all  of  Marietta,  for  defendant 
in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1-6]  We  are  of  the  opinion  that, 
even  if  the  proceeding  brought  by  the  plain- 
tiff in  error  in  the  superior  court  of  Cobb 
county,  in  which  she  sought  to  obtain  a  rule 
against  the  defendant  in  error  for  a  failure 
to  pay  the  money  alleged  to  be  due  as  ali- 
mony and  support  of  the  minor  child,  was 
such  a  pending  proceeding  that  it  would 
authorize  the  superior  court  of  Oobb  county 
to  take  Jurisdiction  for  the  purpose  of  af- 
fording relief  upon  the  prayers  of  an  equi- 
table petition  showing  proper  grounds  for  re- 
lief, nevertheless  the  demurrer  to  the  present 
equitable  petition  shbuld  have  been  sus- 
tained, for  the  reason  that,  so  long  as  the 
verdict  and  decree  In  the  divorce  case  be- 
tween the  parties  to  this  proceeding  and  the 
Judgment  and  decree  founded  thereon  stands, 
a  court  of  equity  cannot  grant  relief  which 
impairs  the  effectiveness  of  that  verdict  and 
decree  without  setting  them  aside.  To  get 
rid  of  the  decree  or  any  part  of  it,  the  ver- 
dict itself  must  be  set  aside;  for  it  is  not 
complained  that  the  decree  does  not  foUow 
the  verdict.  Whether  that  decree  and  ver- 
dict are  or  are  not  in  part  founded  upon  the 
agreement  entered  into  on  May  10,  1917,  the 
fraud  alleged  by  which  that  agreement  and 
contract  was  obtained  cannot  avail  the  plain- 
tiff in  this  equitable  action  to  set  aside  or 
nullify  a  part  of  the  verdict  and  decree  in 
in  the  divorce  case,  without  an  attack  upon 
the  verdict  and  decree  made  in  a  proper 
equitable  petition  for  the  purpose  of  setting 
them  aside.  The  court  cannot  afford  to  the 
plaintiff  in  this  equitable  petition  relief 
which  is  in  effect  an  annulment  in  part  of 
the  verdict  and  decree  in  the  divorce  case. 
If  the  verdict  and  decree  were  obtained  by 
fraud,  they  Should  be  attached  upon  that 
ground  in  a  petition  brought  for  the  purpose 
of  setting  them  aside.  Where  a  verdict  and 
decree  are  obtained  by  fraud,  as  has  many 
times  been  decided  by  this  and  other  courts, 
equity  will,  upon  a  petition  brought  within 
the  time  allowed  by  our  statute  (Civ.  Code 
1910,  I  4358),  that  is,  vrithln  three  years, 
annul  the  decree.  But  if  the  verdict  and 
decree  stand,  aU  the  rights  secured  to  the 
parties  under  such  verdict  and  decree  must 
also  stand.  The  verdict  in  the  divorce  case 
is: 

"We,  the  jury,  find  that  sufficient  proofs 
have  been  submitted  to  our  consideration  to 
anthorize  the  granting  of  a  total  divorce. 
•  •  •  We  further  find  for  the  plaintiff  |25.00 
per  month  for  permanent  alimony,  payable  on 
the  15th  day  of  each  month  hereafter,  provided 


that  in  the  event  of  the  remarriage  of  the  plain- 
tiff she  shall  receive  no  further  payment  but 
such  payment  shall  be  continued  to  her  as  long 
as  she  remains  unmarried.  We  further  find  for 
said  minor  child  of  plaintiff  and  defendant,  the 
issue  of  said  marriage,  for  permanent  alimony, 
$25.00  per  month  during  the  minority  of  said 
child,  to  be  paid  to  its  mother,  the  plaintiff,  on 
the  15th  day  of  each  month  hereafter;  pro- 
vided that  in  the  event  of  the  remarriage  of 
the  plaintiff,  at  which  time  the  payment  of  ali- 
mony to  her  shall  cease,  an  additional  sum  of 
$25.00,  payable  on  the  15th  day  of  each  month, 
shall  be  paid  to  the  plaintiff  as  permanent  ali- 
mony for  said  child,  making  the  amount  of  ali- 
mony payable  to  her  for  said  child,  on  the  15th 
day  of  each  month,  after  the  remarriage  of  the 
plaintiff  (in  the  event  of  such  remarriage)  dur- 
ing the  minority  of  said  ch^d,  $50.00  per  month 
from  the  time  of  such  remarriage,  during  said 
minority.  We  further  find  that  the  disabilities 
of  the  defendant  be  removed.*' 

The  decree  in  all  respects  follows  this 
verdict  It  will  be  observed  that  the  verdict 
and  decree  do  not  expressly  give  the  wife  the 
custody  of  the  minor  child.  But  they  are  to 
have  a  reasonable  Intendment;  and  they 
will,  where  construction  is  necessary,  be 
construed  in  the  light  of  the  pleadings.  The 
verdict  and  decree  provide  that  the  plaintiff 
recover  of  the  defendant  $25  per  month  as 
I)ermanent  alimony  for  the  support  and 
maintenance  of  the  minor  child,  the  issue  of 
the  marriage  of  the  parties,  during  the  mi- 
nority of  the  said  child,  "to  be  paid  to  the 
plaintiff  on  the  15th  day  of  each  month  here- 
after," etc.  The  fact  that  the  amount  allowed 
for  the  support  of  the  child  was  to  be  paid  to 
the  mother  monthly,  and  that  it  was  to  be  paid 
"during  the  minority  of  said  child,*'  affords 
strong  grounds  for  concluding  it  was  intend- 
ed that  the  mother  should  have  the  custody 
of  the  child.  Besides,  the  verdict  and  de- 
cree provide  that  in  the  event  of  the  remar- 
riage of  the  mother  the  $25  allowed  her  as 
alimony  for  herself  Ediould  no  longer  be  paid, 
but  that  an  additional  sum  of  $25  should  be 
pBiid  monthly  to  her  for  the  child  during  his 
minority.  And  this  shows  that  it  was  con- 
templated that  the  mother  should  retain  the 
custody  of  the  child  even  after  her  remar- 
riage until  the  child  attained  his  majority. 
Moreover,  in  the  answer  of  the  defendant  in 
the  divorce  suit,  we  find  that  he  prays  that 
he — 

"be  allowed  the  privilege  of  having  the  cus- 
tody and  control  of  his  son  during  part  of  his 
life.  Defendant  does  not  wish  to  take  him 
away  frem  his  mother;  at  the  same  time  he  is 
defendant's  son,  and  defendant  is  willing  to 
support  him,  and  is  now  supporting  him  under 
agreement  with  the  plaintiff,  and  defendant 
asks  that  on  final  decree  the  court  give  him 
the  custody  of  his  son  for  such  time  and  at  such 
times  as  the  court  may  see  fit  and  proper.** 

And  further,  it  is  prayed  in  the  answer 
to  the  divorce  suit  as  follows: 
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"(a)  That  he  be  awarded  the  custody  of  his  t  table  proceeding  la  necessary  for  that  pnr- 
8on,  part  of  the  time,  at  and  for  such  time  as   pose.    Consequently,  we  hold  that  the  demur- 


the  court  may  direct,  (b)  That  he  be  required 
to  pay  some  alimony  for  the  support  of  his 
wife  and  child,  but  only  such  as  his  means  will 
allow;  defendant  haying  no  intention  not  to 
pay  permanent  alimpny,  but  he  does  pray  that 
in  the  event  the  plaintiff  remarries,  permanent 
alimony  cease  so  far  as  plaintiff  is  concerned, 
(c)  That  in  the  event  plaintiff  remarries,  de- 
fendant be  given  Uie  custody  and  control  of  his 
son.** 

[7,1]  These  prayers  here  quoted,  especial- 
ly (b)  and  (c),  throw  further  light  upon  the 
verdict  and  decree.  The  prayer  that  in 
case  of  the  remarriage  of  the  plaintiff  the 
defendant  be  not  further  required  to  pay 
alimony  to  the  plalntlfl  was  favorably  an- 
swered by  the  Jury.  The  other  prayer  was 
apparently  denied.  And  so,  considering  the 
language  of  the  decree  itself  and  the  prayers 
in  the  answer  to  the  libel  for  divorce,  we 
are  forced  to  the  conclusion  that  the  mean- 
ing of  the  verdict  and  decree  In  the  divorce 
case  was  that  the  mother  should  have  the 
custody  of  the  child.  Of  course,  that  did 
not  mean  that  the  father  should  not  be  per- 
mitted to  have  reasonable  opportunities  of 
seeing  him  and  enjoying  his  company.  Hie 
removal  of  the  mother  to  another  state  was 
not  a  violation  of  the  provisions  of  the  de- 
cree. It  was  contemplated  that  she  might 
marry  again;  and  of  course  if  she  married 
she  would  go  to  the  home  of  her  husband, 
wherever  that  might  be.  Thai,  with  the  de- 
cree still  standing  under  which  a  certain 
amount  of  money  is  payable  monthly  to  the 
wife  while  she  remained  single  as  alimony  for 
herself,  and  a  stated  amount  payable  monthly 
for  the  Bui^iort  of  the  minor  child,  provision 
b^ng  made  in  the  decree  that  the  amount 
payable  to  the  wife  as  alimony  should  cease 
upon  her  remarriage,  and  that  this  amount 
should  thereafter  be  added  to  the  amount  pay- 
able each  month  for  the  support  of  the  minor 
child,  the  wife  may  claim  the  enforcement 
of  the  rights  thus  established  by  the  verdict 
and  decree  until  they  are  set  aside.  And 
this  petition  does  not  seek  to  have  them  set 
aside.  To  merely  have  the  contract  entered 
into  between  the  parties  on  May  10,  1917, 
declared  void  for  fraud,  would  not  Impair 
this  effect 

[I]  If  the  wife  to  whom  the  money  for  the 
support  of  the  minor  child  is  to  be  paid 
shall  do  anything  in  violation  of  the  decree 
in  the  divorce  suit  which  would  justify  a  re- 
fusal upon  the  part  of  Uie  defendant  in  that 
case,  the  petitioner  in  this  equitable  proceed- 
ing, to  refuse  payment  of  the  amount  pay- 
able to  her  for  the  support  of  the  minor  sou, 
that  fact  can  be  urged  in  opposition  to  the 
application  of  the  wife  for  a  rule  against 
this  petitioner,  as  a  matter  defensive  to  the 
proceedings  to  obtain  a  rule;   and  no  equi- 


rer  to  the  petition  should  have  been  sus- 
tained. 

Judgment  reversed.  ' 

All  the  Justices  concur. 


NEAL  at  al.  V.  NEAL  at  al. 


(153  Ga.  44) 
(No.  2424.) 


(Supreme  Court  of  Georgia.    Feb.  28,  1922.) 

(Syllabus  ly  the  Court,) 

I.  Dasoent  and  distrlbutioa  ^=»6G— Widow's 
election  to  take  child's  part  may  be  shown 
by  circumstances;  allegations  In  suit  by  will- 
ow held  to  authorize  finding  of  election  to 
take  child's  part. 

J.  G.  Neal  died  intestate  on  June  23,  1917. 
Etta  M.  Neal,  widow  of  the  intestate,  was  ap- 
pointed administratrix  on  October  9,  1917.  On 
July  10,  1918,  the  administratrix  instituted  an 
action  against  herself  as  an  individual,  and 
Charles  P.  Neal  and  William  G.  Neal,  sons  of 
the  intestate  by  a  former  marriage,  alleging 
that  such  widow  and  two  sons  were  all  the 
heirs  at  law  of  the  intestate.  The  petition  al- 
leged all  that  is  stated  above,  and  substantially 
the  following:  Petitioner  has  sold  the  estate, 
consisting  of  realty  and  personalty,  and  paid 
all  debts  of  the  intestate,  and  has  on  hand  ap- 
proximately 12,000  in  money  for  distribution 
after  payment  of  the  expenses  of  the  adminis- 
tration. In  1916  the  intestate  gave  to  each  of 
his  two  SODS  above-named  property  or  money 
approximating  in  value  $700;  such  property 
being  so  given  upon  the  understanding  that  it 
was  to  be  in  full  of  aU  their  respective  interests 
as  heirs  at  law  in  his  estate  after  his  death, 
and  that  it  was  so  received  by  them.  2n  view 
of  such  advancements  the  widow  demands  all  of 
the  money  as  sole  heir  at  law  of  the  deceased. 
The  sons  each  deny  that  the  property  was 
given  to  them  in  full  settlement  of  their  inter- 
ests in  the  estate,  or  that  it  was  given  to  them 
as  advancements,  and  refused  to  consent  to 
the  payment  of  all  of  the  money  in  the  hands 
of  the  administratrix  to  the  widow.  It  was 
prayed,  among  other  things,  that  the  court 
give  directions  as  to  distribution  of  the  funds 
in  the  hands  of  the  administratr'x;  wheth- 
er the  property  theretofore  turned  over  to 
the  sons  should  be  accounted  for  as  advance- 
ments and  in  what  amount;  whether  either 
of  the  sons  is  entitled  to  any  further  share 
in  the  estate;  and  whether  the  widow  is  en- 
titled to  the  whole  of  the  fund.  The  answer 
of  the  defendants  admitted  the  allegation,  con- 
tained in  the  second  paragraph  of  the  petition, 
'*that  the  heirs  of  the  said  J.  C.  Neal,  de- 
ceased, are  Mrs.  Etta  M.  Neal,  his  wife,  and 
two  sons  by  a  former  marriage,  to  wit,  William 
Q.  Neal  and  Charles  P.  Neal,"  but  denied  the 
several  allegations  as  to  having  received  prop- 
erty or  money  from  their  father  in  full  pay- 
ment of  any  interest  they  might  have  as  heirs 
at  law  after  his  death,  or  that  they  received 
any  property  or  money  given  by  their  father 
as   advancements   to   be  deducted   from  their 
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interest  In  the  setilenient  of  his  estate.  The 
jury  returned  a  verdict  as  follows:  "Wet  the 
jury,  find  an  advancement  to  W.  G.  Neal  of 
$700.00;  also  to  C.  P.  Neal  of  |700.00/*  The 
bill  of  exceptions  assigns  error  on  the  judgment 
of  the  court  overruling  a  motion  for  new  trial 
made  by  the  defendants  named  in  the  verdict. 
Held:  Election  of  a  widow  to  take  a  child's 
part  in  the  estate  of  the  husband  may  be 
affirmatively  shown  by  drcumstances  as  well 
as  by  direct  evidence.  Allegations  in  a  petition 
to  marshal  assets,  and  for  accounting,  filed 
by  the  widow  as  administratrix  upon  the  estate 
of  her  deceased  husband  within  the  first  year 
of  the  administration,  to  the  effect  that  peti- 
tioner and  two  others  are  the  heirs  of  the  de- 
ceased, win  authorize  a  finding  that  the  widow 
had  elected  to  take  a  child's  part.  Harris  v. 
McDonald,  152  Oa.  IB,  24,  108  S.  E.  448; 
Smith  V.  Smith,  141  Oa.  029  (2),  81  a  B.  896. 

2.  WItnessea  «s»l59(5)— Widow  SHlno  ai  ail- 
mlnlstratrix  held  eompetent  to  show  deolara- 
tlont  of  decedent  as  to  intent  to  make  ad- 
vanoemonta. 

In  a  suit  by  a  widow  as  admlniatratrix 
against  the  heirs  of  the  intestate  to  marshal 
assets  and  for  an  accounting,  the  widow  is  a 
competent  witness  for  the  plaintiff,  under  the 
proviaiona  of  Civ.  Code  1910,  |  6858,  to  testify 
as  to  dedaradons  of  the  deceased  tending  to 
show  that  certain  property  delivered  to  some 
of  the  heirs  was  Intended  as  advancements. 
Bland  t.  Beaaley,  188  Oa.  712,  76  S.  E.  60, 
and  dt 

3.  Deaomt  and  distribution  «=»ll5-^lft  to 
adnit' child  not  living  with  parent  preaamed 
an  advancement. 

A  gift  of  property  by  a  father  to  his  adult 
aon,  who  la  married  and  doea  not  live  under 
the  parental  roof,  is  presumed  to  be  an  ad- 
vancement Civ.  Code  1910,  §|  4052-4056, 
8020;  Hollidwr  v.  Wingfield,  60  Ga.  206(2); 
Howard  v.  Howard,  101  Oa.  224,  28  S.  E.  648. 

4.  Descant  and  distribution  ^ss>93,  115— Mort- 
gaging land  and  conveying  aubjeot  to  mort- 
gage hold  gift  as  to  valne  above  mortgage 
and  aale  of  the  other  Interest;  gift  by  mort- 
gaging land  and  oonvqring  8Hb]ect  to  mort- 
gage presumed  an  advancement. 

If  a  father  has  two  adult  sons  to  whom 
he  desires  to  give  a  tract  of  land  in  equal 
shares,  but  before  making  the  gift  he  mortgages 
the  whole  tract  for  half  Its  value,  and  gives  the 
money  to  one  of  them,  and  afterwards  conveys 
the  whole  tract  to  the  other  son,  intending  that 
he  shall  pay  for  a  half  interest  by  discharging 
the  mortgage,  and  receive  the  other  half  inter- 
est aa  a  gift,  the  transaction  will  be  a  sale 
as  to  the  first  half  interest  and  a  gift  aa  to  the 
latter. 

(a)  If  there  were  no  other  drcomstances  to 
negative  an  intention  by  the  donor  that  the 
donee  ahould  account  for  the  value  of  the  gift 
in  the  aubsequent  distribution  of  the  donor's 
estate,  the  gift  would  be  presumed  to  be  an 


advancement    Holliday  v.  Wingfield,  and  How- 
ard V.  Howard,  supra. 

5.  Evidence  «=»269(2),  419(2)— Recited  con- 
alderation  of  deed  claimed  to  lie  gift  may  be 
Inquired  into;  deolaratlona  of  father  tending 
to  ahow  gift  to  aon  held  admissible,  though 
not  in  son's  presence. 

If  a  father,  intendiog  to  give  effect  to  a 
transaction  of  such  dual  character  as  mentioned 
in  the  preceding  note,  executes  an  absolute 
deed  conveying  the  whole  tract  to  the  son, 
which  states  a  specified  sum  of  money  aa  the 
consideration  which  is  double  the  amount  actu- 
ally  paid,  the  statement  as  to  consideration 
may  be  inquired  into  (Civ.  Code  1910,  |  4179) 
in  an  action  by  the  administrator  of  the  estate 
of  the  grantor  against  the  heirs  of  the  grantor, 
to  marshal  the  assets  and  for  an  accounting, 
and  in  such  action  declarations  of  the  Inteatate, 
made  at  and  prior  to  execution  of  the  deed, 
although  out  of  the  presence  of  the  sons,  tend- 
ing to  show  a  gift  of  such  undivided  interest 
in  the  land,  are  admissible  in  evidence.  Tuggle 
V.  Tuggle,  67  Oa.  620;  Bland  v.  Beasley,  138 
Ga.  712,  76  S.  E.  60. 

(a)  The  record  of  file  in  this  court  in  the 
case  last  cited  shows  that  one  of  the  deeds  re- 
lied on  to  show  an  advancement  stated  a  sole 
money  consideration,  which  does  not  appear  In 
the  report  of  the  case.  In  the  case  first  cited 
the  deed  recited  'love  and  affection"  and  $600 
as  the  consideration. 

(b)  Nothing  ruled  in  this  case  conflicts  with 
the  decision  of  this  court  In  Miller  v.  Miller, 
106  Oa.  306,  81  S.  E.  186.  The  granteea  in 
the  deed  relied  on  in  that  caae  to  show  an  ad- 
vancement were  minors  living  with  their  father, 
the  grantor,  and  there  was  no  offer  to  show  by 
extraneous  evidence  that  a  gift  to  the  grantees 
was  intended. 

6b  No  error  committed. 

Applying  the  principles  above  announced, 
none  of  the  grounds  of  the  motion  for  new 
trial  complaining  of  the  admission  of  evidence 
and  of  certain  excerpts  from  the  charge  of  the 
court  show  error  requiring  a  new  triaL 

Error  from  Superior  Court,  Chattooga 
County;   Moses  Wright,  Judge. 

Suit  by  B.  M.  Neal,  adminiatratrlz,  and 
others  against  W.  O.  Neal  and  others.  Judg- 
ment for  plaintiffs^  and  defendants  bring  er- 
ror.   AfiSrmed. 

Henry  &  Jadcson,  of  La  Fayette,  Wesley 
Shropshire,  of  SummerviUe,  and  Maddox  d: 
Doyal,  of  Borne,  for  plaintiffs  in  error. 

Denny  &  Wright,  of  Rome,  and  Jno.  D.  k 
E.  S.  Taylor,  of  Summervllleb  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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(152  Ga.  842) 
ROWLAND  V.  MORRIS  et  al.    (No.  2649.) 


(Supreme  Coxut  of  Georgia.   Feb.  28^  1922.) 

(8yllalu9  hy  the  Court,) 

I.  Conatltutlonai  law  «=»82,  251,  293,  322— 
Emiaont  domala  ^=»70  —  Tlok  oradloatloa 
statute  does  not  deny  doe  procosa;  Fifth 
Amentfmont  limits  powers  of  Congress,  and 
not  of  the  states;  tlok  eradication  statute 
does  not  violate  oonstltntlonal  provision  aa 
to  proteotlon  of  person  and  property,  or  pro- 
vision aa  to  right  to  presocute  and  defend 
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is  snch  per  ee,  and  an  officer  la  commanded  by 
law  to  abate  it,  no  notice  or  jadidal  determine* 
tion  is  necessary  as  a  prerequisite,  and  the 
officer  or  afent  effecting  the  abatement  is  not 
liable. 


The  act  of  the  LegiBlatiire  approved  Aug. 
17,  1918  (Ga.  Laws  1918^  p.  256),  which  pro- 
vides  for  state-wide  tick  eradication, '  is  not 
unconetitational  because  it  violates  the  due 
process  dense  of  the  federal  (Donstitation  and 
a  similar  provision  in  the  state  Constitution, 
in  that  it  does  not  give  to  the  owners  of  cattle 
notice  and  an  opportunity  to  be  heard  in  op- 
position to  their  quarantine  and  dipping  for 
such  purpose;  and  said  act  is  not  unconsti- 
tutional (a)  because  it  violates  the  Fifth 
Amendment  to  the  federal  Constitution,  (b)  be- 
cause it  violates  artide  1,  S  1*  par.  2,  of  the 
Constitution  of  this  state,  and  (c)  because  it 
violates  the  fourth  paragraph  of  said  artide  and 
section. 

2.  Animals  ^ssdO— Qaarantino  and  dipping  held 
not  Illegal. 
The  inspector  and  sheriff  were  authorised 
to  quarantine  and  dip  the  cattie  of  the  plaintiff 
without  any  warrant;  and  the  fact  that  they 
were  proceeding  to  do  so  under  color  of  an  af- 
fidavit made  by  the  inspector  and  a  warrant  is- 
sned  thereon  by  the  judge  of  the  superior 
court,  when  there  was  no  authority  for  such 
procedure,  does  not  render  their  action  illegal 
and  void. 

S.  Refnaal  of  ln]unotlon  not  error. 

The  court  did  not  err  in  refusing  to  grant 
an  injunction,  under  the  pleadinga  and  facts  in 
this  case. 

(AddUion^U  Bylldbut  hy  Editorial  Staff.) 

4.  Constitntlonal  law  ^=»2S3  — Dae  prooesa 
provisions  do  not  Interfere  with  the  polloe 
power. 

The  due  process  clause  of  Const  U.  S. 
amend.  14,  and  the  similar  provision  of  the 
state  Constitution,  are  not  designed  to  inter- 
fere with  the  police  power  of  the  state  to  pre- 
scribe regulations  to  protect  the  health,  peace, 
morals,  education,  general  welfsre,  and  good 
order  of  the  people. 

5.  Constitutional  law  ^=»8 1— Legislature  haa 
wide  disoretlon  In  exerolslng  police  power. 

A  very  large  discretion,  is  vested  in  the  Leg- 
islature to  determine  what  the  public  interests 
require,  and  what  measures  under  the  police 
power  are  necessary  to  their  protection. 

6.  Nniaanoe  «s>83— Notloe  or  Judicial  detormU 
nation  not  neceesary  before  abatement. 

When  the  particular  thing  or  act  sought  to 
be  abated  is  made  a  nuisance  by  statute,  or 
characterised  as  such  by  the  common  law,  or 


7.  Nnlsance  ^s»83— Offloers  net  at  their  peril 
In  destroying  property  or  quarantining. 

Where  statutes  or  valid  municipal  ordinanc- 
es define  the  terms  and  conditions  on  which 
property  may  be  destroyed  as  a  nuisance  or 
persons  or  property  quarantined  when  infected 
by  disease  or  exposed  to  contagious  disease,  the 
officers  or  agents  of  the  state  or  munidpality 
act  at  their  peril. 

8.  Animale  4ss>29  —  Tlok  eradication  statute 
valid. 

Act  Aug.  17,  1918  (Acts  1918,  p.  256),  pro- 
viding for  tick  eradication,  though  not  in  ex- 
press language  dedaring  cattie  not  dipped  to 
be  public  nuisances,  in  effect  makes  them  such, 
and  is  valid.    - 


9.  Evidence  ^s»l3— Judldal  notloe  taken  ot 
facts  respeoting  Texas  fever  and  tick  Infesta- 
tion. 

It  is  a  matter  of  common  knowledge  of 
which  the  court  takes  judidal  notice  that  the 
cattie  of  the  state  were  formerly  infested  with 
cattie  fever  ticks,  or  exposed  to  tick  infestation, 
that  cattie  in  certain  counties,  induding  John- 
son county,  are  still  so  infected  or  exposed,  and 
that  Texas  fever,  a  communicable  and  danger- 
ous cattie  disease,  is  prevalent  in  all  countiea 
where  tick  eradication  has  not  been  completed, 
including  the  county  of  Johnson. 

ID.  Eminent  domain  ^=»2(2)  —  Quarantining 
and  dipping  cattle  not  snoh  a  taking  as  re« 
quires  oompensation. 

Quarantining  infected  cattie,  and  treating 
them  for  the  eradication  of  disease,  as  is  au- 
thorized by  Act  Aug.  17,  1918  (AcU  1918,  p. 
256),  is  not  such  a  taking  of  property  for  public 
use  as  requires  compensation  to  be  made  to  the 
owner. 

1 1.  Eminent  domain  ^=»2( I)— Nuisance  may  be 
abated  without  compensation,  and  at  owneKe 
expense. 

When  property  becomes  a  nuisance,  the 
nuisance  can  be  abated  without  compensation  to 
the  owner,  and  at  lus  own  expense. 

Error  from  Superior  Court,  Johnson  Comi- 
ty;  J.  U  Kent,  Judge. 

Suit  by  J.  H.  Rowland  against  C.  B.  Mor- 
ris and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  B.  Rowland  filed  his  petition  against  L. 
Davis,  sheriff  of  Johnson  county,  and  C.  B. 
Morris,  state  'cattie  inspector  in  said  county, 
to  enjoin  them  from  quarantining  his  cattle 
and  having  them  dipped  for  tick  eradication 
under  the  statute  of  this  state  passed  for 
such  purposes.  He  attacked  this  statute  gn 
the  ground  that  it  is  unconstitutional,  in  th&t 
it  does  not  provide  for  notice  and  an  oppor- 
tunity to  be  heard  before  his  cattle  could  be 
seized,  quarantined,  and  dipped,  in  violation 
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Of  the  due  process  dauae  of  the  Fourteenth 
Ameadmait  to  the  Constitntlon  of  the  United 
States,  and  of  the  similar  proTislon  In  the 
state  Oonstitntion.  He  further  asserts  that 
this  act  is  in  violation  of  article  1, 1 1,  par.  2, 
of  the  (Constitution  of  this  state,  which  de- 
clares that — 

"Protection  to  person  and  property  is  the 
paramount  duty  of  government,  and  shall  be 
impartial  and  complete." 

He  further  asserts  that  this  act  is  uncon- 
stitutional because  it  violates  article  1,  §  1, 
par.  4,  of  the  Constitution  of  this  state,  which 
dedares  that — 

"No  person  shall  be  deprived  of  the  right  to 
prosecnte  or  defend  his  own  cause  In  any  of  the 
courts  of  this  state,  in  person,  or  by  attorney, 
or  both." 

He  further  asserts  that  this,  act  is  uncon- 
stitutional because  it  violates  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States,  and  because  it  violates  the  provision 
of  the  state  Constitution  that  private  prop- 
erty shall  not  be  taken  for  public  use  without 
just  compensation.  He  further  asserts  that 
these  officers  are  proceeding  illegally  to  quar- 
antine and  dip  his  cattle,  under  an  affidavit 
sworn  to  by  said  inspector  before  the  judge 
of  the  superior  court  of  said  county,  and  un- 
der a  warrant  issued  by  the  latter,  and  that 
thfere  is  no  authority  of  law  for  the  making 
of  said  affidavit  and  the  issuing  of  said  war- 
rants. He  further  alleges  that  his  cattle 
are  not  infected  with  ticks,  and  have  not 
been  exposed  to  tick  infestation.  He  further 
alleges  that  his  cattle  are  kept  on  his  own 
premises,  and  not  allowed  to  run  at  large. 
With  one  exception  they  are  milk  cows,  kept 
for  the  use  of  himself  and  family,  and  by 
reas(m  of  the  distance  they  would  have  to  be 
taken  to  be  dipped,  and  the  manner  prescrib- 
ed for  their  dipping,  there  is  great  danger  of 
damage  to  them,  for  which  the  defendants 
are  not  responsible.  R.  R.  Martin  and  J.  C. 
Williams  deposed  for  the  plaintiff  that  they 
had  examined  his  cattle  carefully  and  thor- 
oughly, that  they  found  them  free  from  ticks, 
and,  so  far  as  they  knew  or  could  learn  from 
others,  the  same  have  not  been  exposed  to 
tick  infestation. 

Defendants  in  their  answer  denied  the  al- 
legation in  the  petition  that  the  plaintiff  was 
never  served  with  notice  as  required  by  the 
Tids  Eradication  Act.  They  denied  all  the 
attacks  made  upon  the  constitutionality  of 
the  act.  C.  E.  Morris,  in  behalf  of  the  de- 
fendants, deposed  that  he  is  a  duly  appoint- 
ed and  qualified  cattle  inspector  of  this  state ; 
that  Johnson  county  is,  by  virtue  of  an  order 
passed  by  the  state  veterinarian,  put  under 
quarantine;  that  he  has  found  that  a  good 
portion  of  the  cattle  of  said  county  are  af- 
fected with  cattle  ticks;  that  splenetic  fever 
from  cattle  ticks  exists  in  said  county  at  this 
time :  that  the  cattle  of  the  plaintiff,  if  not 
infected  with  cattle  ticks,  are  exposed  to  in- 


festation; that  the  plaintiff  failed  and  re- 
fused to  dip  his  cattle  at  such  time  and  place 
as  had  been  designated  by  the  local  cattle 
inspector;  that  his  cattle  would  become  in- 
fected with  Texas  fever,  and  all  cattle  in 
said  county  are  exposed  to  this  fever,  and  un- 
less checked  the  same  would  become  general 
among  the  cattle  of  the  county,  rendering  the 
flesh  and  milk  of  cattle  diseased  and  unfit 
for  food,  and  thereby  seriously  affect  the 
health  of  the  community.  The  failure  of  the 
plaintiff  to  comply  with  the  law  would  delay 
the  completion  of  the  tick  eradication,  there- 
by necessitating  dipping  for  another  year, 
which  would  put  a  great  expense  upon  the 
county  and  taxpayers,  and  upon  individuals 
who  have  complied  with  the  dipping  law. 
Notice  has  been  given  to  the  public  by  posting 
at  the  courthouse,  along  the  county  line,  and 
upon  public  highways  that  said  county  was 
under  quarantine.  Turner  Scarboro  deposed 
for  defendants  that  he  had  in  his  possession 
a  cow  of  the  plaintiff ;  that  it  had  never  been 
dipped,  as  required  by  the  Tick  Eradication 
Law;  that  he  was  instructed  by  plaintiff  not 
to  carry  said  cow  to  be  dipped  until  instruct- 
ed by  him;  that  he  has  had  possession  of 
said  cow  since  Marcli  18, 1021,  at  which  time 
said  cow  had  ticks  on  her. 

Plaintiff  alleged  in  his  petition  that  he  had 
not  been  served  with  written  notice  requiring 
him  to  dip  cattle  80  days  before  the  defend- 
ants undertook  to  quarantine  his  cattle.  This 
the  defendants  denied  in  their  answer,  and 
proved  that  such  notice  had  been  served. 

The  case  was  heard  on  the  petition,  an- 
swer, and  affidavits.  After  hearing  the  evi- 
dence the  court  below  denied  an  injunction, 
and  the  plaintiff  assigns  this  ruling  as  error 
on  all  the  grounds  set  out  in  his  petition. 

A.  L.  Hatcher,  of  WrightsviUe,  and  J.  S. 
Adams  and  R.  Earl  Camp,  both  of  Dublin,  for 
plaintiff  in  error. 

O.  S.  Claxton,  of  WrightsviUe,  R.  A.  Den- 
ny, Atty.  Qen.,  and  Graham  Wright,  Asst 
Atty.  Gen.,  for  defendants  in  error. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1]  1.  On  August  17,  1018,  the  Legis- 
lature passed  the  statute  known  as  the  State- 
Wide  Tick  Eradication  Act  The  i>laintiff 
filed  his  petitibn  to  enjoin  the  county  cattle 
inspector  and  sheriff  of  the  county  from  put* 
ting  his  cattle  in  quarantine,  and  from  dip- 
ping the  same,  under  the  provisions  of  this 
act,  on  the  ground  that  the  same  was  uncon- 
stitutional, because  it  did  not  provide  for 
notice  to  the  owners  of  such  cattle,  and  did 
not  give  them  an  opportunity  to  be  heard  on 
the  question  whether  their  cattle  were  infest- 
ed with  ticks  or  had  been  exposed  to  tick  in- 
festation. The  plaintiff  insists  that  he  was 
thus  deprived  of  due  process  of  law  under 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  and  under  the  sim- 
ilar provision  in  our  state  Constitution. 

[4,  6]  The  Fourteenth  Amendment  to  the 
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federal  Constitution  la  not  designed  to  inter- 
fere with  the  police  power  of  the  state  to 
prescribe  regulations  to  protect  the  health, 
peace,  morals,  education,  general  welfare, 
and  good  order  of  the  people.  Barbier  v. 
ConnoUy,  113  U.  S.  27,  5  Sup.  Ct  357,  28  L. 
Ed.  923;  Bthte  v.  McOarty,  6  Ala.  App.  212, 
59  South.  543 ;  Cassldy  v.  Wiley,  141  Ga.  831, 
338,  80  S.  E.  1046,  51  L.  R.  A.  (N.  S.)  128.  In 
the  last  case  this  court  has  held  that  the 
similar  provision  in  our  state  Constitution 
does  not  interfere  with  the  exercise  by  the 
state  of  this  power.  If  this  statute'  falls 
within  the  circle  of  the  police  power,  it  lies 
out  of  the  orbit  of  the  due  process  dauses 
of  the  federal  and  state  Constitutions.  So 
the  question  arises,  Does  this  statute  come 
withhi  the  police  power  of  the  state?  What 
is  the  police  power? 

''It  Is  anirerBally  conceded  to  include  erery- 
thing  essential  to  the  public  safety,  health,  and 
morals,  and  to  Justify  the  destruction  or  abate- 
ment, by  summary  proceedings,  of  whatever 
may  be  regarded  as  a  public  nuisance."  Law- 
ton  T.  Steele,  152  U.  S.  133,  14  Sup.  Ct  499, 
38  L.  Bd.  385;  Mack  t.  Westbrook,  148  Ga. 
690,  602,  98  S.  B.  839. 

A  yery  large  discretion  is  vested  in  the 
Legislature  to  determine  what  the  public  in* 
terests  require,  and  what  measures  are  nec- 
essary to  their  protection.  Barbier  v.  Con- 
noUy, 113  U.  S.  27,  6  Sup.  Ct  357,  28  U  Ed. 
023;  Kidd  v.  Pearson,  128  U.  S.  1,  9  Sup.  Ct 
6»  32  L.  Bd.  346;  Mack  t.  Westbrook,  148  Ga. 
690,  692,  98  S.  B.  339. 

The  validity  of  statutes  or  ordinances  au- 
thorizing the  destruction  of  animals  having 
infectious  or  contagious  diseases  has  been 
sustained  in  a  number  of  cases,  as  an  exerdse 
of  the  police  power.  Durand  v.  Dyson,  271 
lU.  382,  111  N.  B.  143,  Ann.  Cas.  1917D,  84 ; 
New  Orleans  v.  Cbarouleau,  121  La.  890,  46 
South.  911,  18  L.  R.  A.  (N.  S.)  368,  126  Anu 
St  Rep.  332,  15  Ann.  Cas.  46;  Newark,  etc., 
R.  Co.  V.  Hunt,  50  N.  J.  Law,  808, 12  Atl.  697 ; 
Chambers  v.  Gilbert,  17  Tex.  Civ.  App.  106, 
42  S.  W.  630,  writ  of  error  denied  by  Su- 
preme Court  93  Tex.  726,  42  S.  W.  630; 
Livingston  v.  Ellis  County,  30  Tex.  Civ.  App. 
19,  68  S.  W.  723;  Maynard  v.  Freeman  (Tex. 
Civ.  Aw).)  60  S.  W.  334 ;  Lowe  v.  Conroy,  120 
Wis.  151,  97  N.  W.  942,  66  L.  R.  A.  907,  102 
Am.  St  Rep.  983,  1  Ann.  Cas.  341 ;  Houston 
V.  States  98  Wis.  481,  74  N.  W.  Ill,  42  L.  R. 
A.  89.  So  goods  laden  with  infectious  dis- 
ease may  be  seized  under  health  laws,  and, 
if  they  cannot  be  purged  of  their  poison,  may 
be  committed  to  the  flames.  Gilman  v.  Phila- 
delphia, 70  U.  S.  (3  Wall.)  713,  730,  18  L.  Ed. 
96.  So  a  dty  having  power  to  abate  nui- 
sances endangering  the  public  health  and 
safety  may  destroy  damaged  grain.  Dunbar 
V.  Augusta,  90  Ga.  890,  17  S.  E.  907.  So  bed- 
dothing  infected  with  disease  may  be  de- 
stroyed. Mayor,  etc.,  of  Savannah  v.  Mulli- 
gan, 95  Ga.  823,  22  S.  E.  621,  29  L.  R.  A.  303, 
51  Am.  St  Rep.  86.    The  confiscation  and 


destruction  of  milk  intended  to  be  sold  in  a 
city,  which  has  been  drawn  from  cows  not 
subjected  to  tuberculin  tests,  as  required  by  a 
municipal  ordinance,  does  not  unconstitution- 
ally deprive  the  owner  of  his  property  with- 
out due  process  of  law.  Adams  v.  Milwau- 
kee, 144  Wis.  871,  129  N.  W.  518,  43  L.  R.  A. 
(N.  S.)  1066 ;  Id.,  228  U.  S.  572,  33  Sup.  Ct 
610,  57  L.  Ed.  971.  So  the  quarantine  of  do- 
mestic animals,  infected  with  disease,  or 
which  have  been  exposed  to  such  infestation, 
falls  within  the  police  power,  and  is  not  in- 
hibited by  the  Constitution  of  the  United 
States.  Richter  v.  State,  16  Wyo.  437, 96  Pac. 
51 ;  State  v.  Mo.  Pac  Ry.  Co.,  71  Kan.  613,  81 
Pac.  212;  Garif  v.  Smith,  31  Utah,  102,  86 
Pac.  772,  120  Am.  St  Rep.  924;  State  v.  Mc- 
Carty,  5  Ala.  App.  212,  59  South.  543 ;  Smith 
V.  St  Louis  Ry.  Co.,  181  U.  S.  248,  21  Sup. 
Ct.  603,  45  L.  Ed.  847. 

[I]  Where  the  particular  thing,  or  the  act 
sought  to  he  abated,  is  made  a  nuisance  by 
statute,  or  is  characterized  as  such  by  the 
common  law,  or  is  such  x)er  se,  and  an  officer 
is  commanded  by  law  to  abate  it,  no  notice 
or  judicial  determination  is  necessary  as  a 
prerequisite  to  its  abatement  In  such  case 
an  officer  or  agent  effecting  the  abatement 
would  not  be  liable.  Mayor,  etc.,  of  Ameri- 
cus  V.  Mitchell,  79  Ga.  807,  5  S.  E.  201;  Dun- 
bar V.  Augusta,  90  Ga.  891,  17  S.  B.  907; 
Mayor,  etc.,  of  Savannah  v.  Mulligan,  95  Ga. 
323,  22  S.  B.  621,  29  L.  R.  A.  303,  51  Am.  St 
Rep.  86;  Western,  etc.,  R.  Co.  v.  Atlanta,  113 
Ga.  537,  38  S.  E.  996,  54  L.  R.  A.  294;  Pe- 
ghiis  V.  Atlanta,  132  Ga.  302,  63  S.  E.  857,  35 
L.  R.  A.  (N.  S.)  716;  McWilliams  v.  Rome, 
142  Ga.  848,  83  S.  B.  945. 

[7, 1]  In  cases  where  statutes  or  valid  mu- 
nicipal ordinances  define  the  terms  and  con- 
ditions upon  which  property  may  be  de- 
stroyed as  a  nuisance,  or  i>erBons  or  property 
quarantined  when  infected  by  disease,  or  ex- 
posed to  contagious  disease,  the  officers  or 
agents  of  a  state  or  municipality  act  at  their 
peril.  Mayor,  etc.,  of  Savanah  v.  Mulligan, 
95  Ga.  323,  22  S.  E.  621,  29  L.  R.  A.  303,  51 
Am.  St  Rep.  86;  McWilliams  v.  Rome,  142 
Ga.  848,  83  S.  E.  945.  Does  this  act  declare 
cattle  which  have  not  been  treated  for  tick 
eradication  a  nuisance?  It  prohibits  the 
movement  of  cattle  infested  with  the  cattle 
fever  tick  into,  within,  or  through  this  state 
at  any  time  or  for  any  purpose,  except  as 
therein  provided.  It  requires  the  county  au- 
thorities in  each  and  every  county  where  tick 
eradication  has  not  been  completed  to  con- 
struct such  number  of  dipping  vats  as  may 
be  fixed  by  the  state  veterinarian,  and  to  pro- 
vide the  proper  chemicals  and  other  materials 
necessary  to  be  used  in  the  systematic  work 
of  tick,  eradication  in  such  counties.  Cattle, 
horses,  or  mules  infected  with  cattle  ticks 
or  exposed  to  tick  infestation,  where  their 
owners,  after  30  days*  written  notice  from  a 
local  or  state  inspector,  shall  fail  or  refuse 
to  dip  such  animals  every  14  days  in  a  vat 
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properly  charged  with  arsenical  solatlon  as 
recommended  by  the  United  States  Bureau 
of  Animal  Industry,  under  the  supervision  of 
the  local  Inspector  In  charge  of  tick  eradica- 
tion, shall  be  placed  In  quarantine  and  dipped 
and  cared  for  at  the  ezi)ense  of  the  owner 
by  the  local  Inspector.  It. is  made  unlawful 
for  any  Inspector  to  knowingly  permit  any 
cattle,  horses,  or  mules  to  be  kept  in  the 
territory  for  which  he  is  appointed  without 
being  so  treated.  While  this  statute  does 
not  in  so  many  words  declare  cattle  which 
haye  not  been  treated  for  tick  eradication, 
as  provided  in  this  act,  to  be  public  nuisanc- 
es, It  does  in  effect  make  them  such.  York  ▼• 
Hargadlne,  142  Minn.  219,  171  N.  W.  773,  3 
A.  L,  B.  1627  (3). 

[I]  It  Is  a  matter  of  common  knowledge 
that  the  cattle  of  this  state  were  formerly 
infested  with  cattle  fever  ticks,  or  were  ex- 
posed to  tick  infestation;  and  it  is  now  a 
matter  of  common  knowledge  that  the  cattle 
In  certain  counties  of  this  state,  including 
the  coimty  of  Johnson,  are  still  Infected  with 
these  ticks,  or  exposed  to  such  tick  infesta- 
tion. This  court  will  take  Judicial  cogni- 
zance of  the  fact  that  Texas  fever,  a  com- 
municable and  dangerous  cattle  disease,  is 
prevalent  in  all  counties  of  the  state  where 
tick  eradication  has  not  been  completed,  and 
that  this  state  of  affairs  existed  in  the  coun- 
ty of  Johnson.  State  v.  McGarty,  5  Ala.  App. 
212,  227,  59  South.  543;  Grimes  v.  Eddy,  126 
Mo.  168,  28  S.  W.  756, 26  L.  B.  A.  638,  47  Am. 
St  Bep.  653. 

As  this  statute  in  spirit  and  effect  declares 
cattle  which  have  not  been  treated  for  tick 
eradication  to  be  public  nuisances,  and  dan- 
gerous to  the  cattle  Industry  of  the  state,  the 
same  can  be  summarily  quarantined  and 
treated  for  the  purpose  of  tick  eradication. 
The  prevention  of  disease  is  the  essence  of 
a  quarantine  law.  Such  a  law  is  directed  not 
only  to  the  actual  disease,  but  to  all  that 
have  become  exi>osed  to  it.  Smith  v.  St 
Louis,  etc^  By.  Ck>.,  181  U.  S.  248,  21  Sup.  Gt. 
608,  45  L.  Ed.  847. 

The  summary  abatement  of  this  nuisance 
by  quarantine  and  dipping  of  these  cattle  is 
the  only  available  and  efficient  method  of 
accomplishing  the  ends  sought.  If  the  right 
to  abate  had  to  be  judicially  determined  after 
notice  to  a  cattle  owner  and  an  opportimity 
to  be  heard,  the  remedy  would  prove  prac- 
tically worthless.  Lieberman  v.  Van  De 
Carr,  199  U.  S.  552,  26  Sup.  Ct  144,  50  L. 
Ed.  305;  Adams  v.  Milwaukee,  228  U.  S.  572, 
584,  88  Sup.  Ct  610, 57  Lb  Ed.  971. 


[10, 11]  This  statute  Is  not  unconstitutional 
for  any*  of  the  reasons  alleged  by  the  plain- 
tiff. We  have  undertaken  to  show  above  that 
It  does  not  violate  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States 
or  the  same  provision  of  the  Constitution  of 
this  state.  It  does  not  violate  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States,  because  that  amendment  Is  a  limita- 
tion upon  the  power  of  Congress,  and  not 
upon  the  powers  of  the  state.  Quarantining 
infected  cattle,  and  treating  them  for  the 
eradication  of  disease,  Is  not  audi  a  taking 
of  property  for  public  use  as  requires  com- 
pensation to  be  made  to  the  owner.  Wher- 
ever property  becomes  a  nuisance,  the  nui- 
sance can  be  abated  without  compensation  to 
the  owner  and  at  his  own  expense.  Dunbar 
V.  Augusta,  90  Ga.  390,  17  S.  B.  907. 

[2]  2.  It  is  alleged  by  the  plaintiff  that  the' 
county  Inspector  and  sheriff  are  proceeding 
to  seize,  quarantine,  and  treat  his  cattle  for 
tick  eradication,  under  an  affidavit  made  by 
the  Inspector  reciting  that  the  plaintiff  has 
failed,  after  due  notice  to  dip  his  cattle  as 
required  by  this  act,  and,  under  a  warrant 
based  on  said  affidavit,  issued  by  the  judge 
of  the  superior  court,  directing  the  sheriff  to 
quarantine  and  dip  said  cattle,  when  there 
is  no  authority  for  the  making  of  said  affi- 
davit or  the  issuing  of  said  warrant  This 
act  directs  the  local  inspector  to  do  these 
things,  and  makes  It  the  duty  of  the  sheriff 
of  any  coimty  in  which  the  work  of  tl(^ 
eradication  is  In  progress  to  render  said  In- 
spector any  assistance  necessary  to  the  en- 
forcement of  this  act.  The  statute  is  the 
warrant  for  the  inspector  and  sheriff  to  seize, 
quarantine,  and  treat  these  cattle.  No  war- 
rant from  any  court  Is  necessary  for  this 
purpose.  Conceding  that  the  affidavit  made 
by  the  local  inspector  and  the  warrant  Is- 
sued by  the  Judge  of  the  superior  court  to  be 
null  and  void  for  want  of  authority,  still 
these  officers  were  authorized  to  do  th^e 
things  without  any  other  warrant  or  author- 
ity than  that  conferred  by  these  acts.  The 
fact  that  such  warrant  was  null  and  void 
does  not  prevent  them  from  acting  under  the 
authority  of  the  statute. 

[3]  So  we  think  the  judge  properly  denied 
the  injunction  in  this  case. 

Judgment  affirmed. 

All  the  Justices  concur. 

V 

ATKINSON  and  GIU5BRT,  JJ.,  concur  In 
the  Judgment 
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(Supreme  Court  of  QeorgUu    Feb.  20,  1922.) 

(Byttabus  5y  ike  Court.) 

1.  Appeal  and  error  4^118  PonJImi  appeal 
from  iaterlooatory  injnnction  restraining  vot- 
Ina  of  stock*  eottrt  helil  to  have  Jarlsdlctlon  to 
appoint  receiver  to  veto  the  stock. 

The  coart  below  did  not  err  in  entertaining 
jariadiction  of  an  application  for  the  interlocu- 
tory order  songht,  and  in  granting  an  Interlocu- 
tory order,  which  in  its  essence  was  perserva- 
tive  of  the  estate  involved,  and  tended  to  safe- 
guard the  rights  of  the  applicant,  which  had 
otherwise  been  placed  in  jeopardy  pending  the 
appeal  to  the  Supreme  Ck>nrt  in  a  former  case 
between  the  same  parties  and  involving  tiie 
same  property. 

(Addiiiondl  SylUOmM  hy  Ediiwrya  Staff.) 

2.  Appeal  and  error  ^=9445— That  applioatlon 
for  Interlocutory  order  preeerving  riglita 
pending  review  Inoluded  matteri  not  within 
oourfs  Jurisdiction  did  not  prevent  grant  of 
Interlocutory  relief. 

In  a  suit  involving  the  right  to  vote  stock, 
the  fact  that  a  application  made  pending  re- 
view of  an  interlocutory  injunction  on  writ  of 
error,  for  interlocutory  relief  to  preserve  the 
estate  and  safeguard  plaintiff's  rights,  also  in- 
troduced questions  then  pending  in  tiie  Su- 
preme Court,  of  which  the  superior  court  had 
no  jurisdiction,  was  not  ground  for  refusing 
to  consider  the  application,  so  far  as  it  sought 
interlocutory  and  administrative  relief. 

8.  Appeal  and  error  ^s>843  (2)— Whether  or- 
der of  lower  court  pending  appeal  went  he- 
yond  jBrisdlotlon  held  unneceesary  to  deter- 
mine. 

Whether  an  interlocutory  order  of  the 
superior  court,  made  pending  the  review  by 
the  Supreme  Court  of  an  interlocutory  in- 
junction restraining  defendant  from  voting 
stock,  went  further  than  equity  was  authorized 
to  go  in  giving  specific  directions  to  a  receiver 
as  to  how  he  should  vote  the  stock,  and  should 
be  changed  or  modified,  need  not  be  determined, 
where  such  directions  related  to  powers  which 
terminated  at  the  next  annual  meeting  of  the 
stockholders  held  after  the  decision  by  the 
Supreme  Court,  and  the  stock  had  doubtless 
passed  into  the  control  of  the  party  held  en- 
titled thereto  before  such  meeting. 

Error  from  Superior  Court,  Bartow  (Comi- 
ty;  M.  C.  Tarver,  Judge. 

Suit  by  Mrs.  L.  M.  Peeples  against  B.  S. 
Munford.  Judgment  in  favor  of  plaintifF, 
and  defendant  brings  error.     Affirmed. 

See,  also,  102  Ga.  31,  106  S.  E.  454. 

On  the  18tli  day  of  February,  1920,  Mrs. 
Louis  M.  Pepples  filed  her  equitable  petition 
.  against  B.  S.  Munford,  and  this  petition  and 
the  demurrers  and  answers  thereto  raised  Is- 
sues involving  the  ownership  and  control  of 
and  the  right  to  vote  certain  shares  of  stock 
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in  the  Etowah  Development  'Company  In  the 
meetings  of  the  directors  of  that  corporation. 
In  that  petition  Mrs.  Peeples  claimed  that 
she  was  the  owner  in  fee  simple  of  the  stock, 
and  that  the  trust  under  which  the  defend- 
ant, B.  S.  Munford,  had  been  oontrolling  and 
voting  the  stock  as  a  trustee,  claiming  the 
right  to  so  vote  It  under  the  terms  of  the 
will  of  S.  L.  Munford,  the  father  of  the 
above-named  .plaintiff  and  defendant,  was  an 
executed  trust,  and  that  she  had  the  right  to 
the  possession,  control,  and  disposition  of  the 
stock ;  it  being  hers  in  her  own  right.  The 
petition  also  contained  prayers  for  construc- 
tion of  such  parts  of  the  will  of  S.  L.  Mun- 
ford as  would  determine  the  ownersihlp  of 
the  stock.  The  plaintiff  further  prayed  for 
injunction  restraining  the  defendant  from 
selling  or  attempting  to  sell  the  same  stock, 
for  his  removal  from  the  trusteeship,  and 
that,  until  It  be  determined  whether  the  trust 
was  an  executed  one  or  a  continuing  trust, 
a  receiver  be  appointed  by  the  court  to  con- 
trol the  shares  of  stock  under  the  order  and 
direction  of  the  court,  and  that  the  manage- 
ment and  control  of  the  shares  of  stock  be 
placed  in  the  hands  of  such  recei\Ger  under 
the  order  and  direction  of  the  court,  and 
until  the  further  order  of  the  court,  and 
that  the  defendant  be  enjoined  from  voting 
or  attempting  to  vote  the  stock  at  any  stock- 
holders' meeting.  Upon  the  presentation  of 
this  petition  an  order  was  passed,  tempora- 
rily restraining  the  defendant  as  prayed,  and 
P.  C.  Flemlster  was  appointed  as  temporary 
receiver,  and  the  defendant  was  required  to 
turn  over  the  stock  to  him ;  it  being  provid- 
ed in  the  order  that  the  stock  should  be  held 
by  the  receiver  pending  the  further  order  of 
the  court 

At  the  interlocutory  hearing  of  this  peti- 
tion and  the  answers  and  demurrers  before 
the  court,  the  court  granted  an  interlocutory 
Injunction,  on  July  12,  1920,  and  ordered 
that  the  temporary  restraining  order  there- 
tofore granted  and  above  referred  to  "be 
continued  in  full  force  and  effect  pending  the 
further  order  of  the  court."  It  was  also 
ordered  that,  upon  conditions  specified  in  the 
order,  Mrs.  Peeples,  the  plaintiff,  might  give 
bond,  to  be  approved  by  tha.  derk  of  the 
superior  court,  in  the  sum  of  $100,000,  and 
that  in  lieu  of  other  security  the  clerk  was 
directed  to  accept  on  the  bond  the  signatures 
of  the  plaintiff  and  her  husband,  together 
with  the  pledge  of  the  said  stock  upon  the 
delivery  of  the  same  to  the  clerk  of  the  su- 
perior court,  and  for  the  purpose  of  permit- 
ting the  execution  of  the  bond  the  tempo- 
rary receiver  was  authorlssed,  on  the  written 
demand  of  the  plaintiff,  to  deliver  the  shares 
of  stock,  or  the  certificates  repres^iting  the 
same,  to  the  derk  of  the  superior  court  for 
the  purpose  stated.  It  was  further  recited 
in  this  interlocutory  order: 


^ssFor  other  eases  see  sams  topic  and  KBT-NUMBBR  In  sll  Key-Numbered  DIsests  and  Indexes 
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"Should  at  aify  time  it  be  made  to  appear 
to  the  conrt  that  the  bond  herein  required  will 
be  insufficient  protection  to  the  said  Etowah 
Development  Company,  the  right  is  reserved 
to  require  such  other  and  additional  security 
as  in  the  judgment  of  the  court  may  be  neces- 
sary. The  granting  of  the  tefaiporary  re- 
straining order  herein  referred  to  is  made  con- 
ditional upon  the  execution  and  filing  of  such 
bond  within  ten  days  from  the  date  hereof. 


»» 


The  order  farther  contained  a  provlsioii 
for  the  defendant  giving  bond  upon  certain 
conditions,  in  the  event  of  the  failure  of  the 
plaintiff  to  give  bond ;  but  the  plaintiff  gave 
the  bond,  and  the  certificates  of  the  shares 
of  stock  were  pledged  as  security.  The  in- 
terlocutory order  contained  also  the  follow- 
ing recital: 

"Should  neither  party  exercise  the  privi- 
leges granted  in  the  two  preceding  paragraphs, 
the  court  reserves  the  right,  upon  application 
of  either  party  after  said  20  days  have  ex- 
pired, to  revise  this  order  and  judgment  so 
as  to  protect  the  interests  of  aU  parties,  and 
upon  the  application  of  either  of  them.  Pend- 
ing the  exercise  of  tiie  rights  granted  in  the 
two  paragraphs  referred  to,  and  the  further 
order  of  the  court,  the  restraining  order  here- 
tofore granted  upon  the  application  of  the 
plaintiff  is  continued  in  full  force  and  effect 
«  *  *  The  receiver  heretofore  appointed 
shall  continue  to  hold  possession  of  the  cer- 
tificates representing  said  shares  of  stock, 
unless  he  shall  deliver  them  to  the  derk  of 
the  superior  court  of  Bartow  county  on  the 
written  order  of  the  plaintiff,  as  provided  for  in 
paragraph  1  hereof.** 

To  the  granting  of  the  Interlocutory  re- 
straining order,  wbldi  contained,  among  oth- 
er things,  the  provisions  quoted  immediately 
above,  the  defendant  excepted  and  sued  out  a 
writ  of  error,  bringing  the  case  to  the  Su- 
preme Ck>urt  for  review.  No  supersedeas 
bond  was  filed,  and  no  supersedeas  was 
granted. 

On  December  81,  1920,  Mrs.  Peeples  filed 
an  application  for  an  Interlocutory  order, 
in  which  she  referred  to  the  injunction  grant- 
ed on  July  12,  1920,  on  the  petition  filed  in 
the  previous  February,  a  copy  of  that  in- 
junctive order  being  attached  to  her  ap- 
plication. She  recited  ah9o  the  fact  of  having 
given  bond  in  compliance  with  the  terms 
of  the  order,  and  that  the  defendant,  R.  S. 
Munford,  had  sued  out  a  writ  of  error*  to 
the  Supreme  Court  to  have  the  judge's  order 
granting  an  interlocutory  injunction  reviewed 
In  the  Supreme  Court  The  application  also 
ccmtained  certain  recitals  that  were  contain- 
ed in  the  equitable  petition  above  referred 
to^  and  raised  certain  issues  that  were  raised 
by  that  petition  and  by  the  demurrer  and 
answer.  It  further  appears  from  the  ap- 
plication that  the  next  annual  meeting  of 
the  stockholders  of  the  Etowah  Development 
Company  was  to  be  held  on  January  3,  1921, 
and  the  applicant  averred  and  charged  that 
it  was  the  purpose  of  B^  S.  Munford  to  at- 


tend the  stockholders*  meeting  and  control 
the  same  by  voting  his  individual  stock,  and 
she  insisted  that,  as  the  trust  stock  claimed 
by  her  could  not  be  voted  or  represented  at 
that  meeting,  under  the  terms  of  the  court's 
order,  which  enjoined  B.  S.  Munford  from 
voting  said  trust  stock,  the  action  of  the 
stockholders  would  be  controlled  by  the  ma- 
jority of  the  remaining  shares  of  the  stock, 
thus  giving  defendant  B.  S.  Munford,  abso- 
lute control  of  the  meeting;  that  it  would 
be  unjust  to  allow  him  to  get  control  of  the 
affairs  of  the  corporation,  as  the  aiipllcant, 
under  the  terms  of  the  order  granted  on  the 
equitable  petition  and  bond  given  by  her, 
would  be  rendered  liable  for  losses  and  mis- 
management; and  she  insisted  that  the 
present  status  be  preserved  by  the  court 
until  the  former  case  was  decided  by  the  Su- 
preme Court  She  prayed  for  such  interlocu- 
tory order  as  would  protect  her  against  the 
threatened  change  in  the  management  and 
control  of  the  corporation  by  B.  S.  Mun- 
ford, in  the  manner  aforesaid,  at  the  ap- 
proaching annual  meeting  of  the  stockhold- 
ers, and  to  that  end  prayed  that  the  receiv- 
er theretofore  appointed  be  authorized  and 
directed  by  the  court  to  attend  the  stockhold- 
ers' meeting  and  vote  the  shares  of  stock  be- 
queathed in  trust  to  her,  which  were  in  part 
the  subject-matter  of  the  equitable  petition 
above  referred  to,  and  also  prayed  that  Mun- 
ford be  restrained  and  enjoined  from  vot- 
ing his  individual  stock,  unless  the  trust 
stock  should  be  voted.  She  further  prayed 
that  if,  for  any  reason,  the  court  should 
deem  it  improper  to  direct  the  receiver  to 
vote  said  trust  stock  at  the  stockhold^^' 
meeting  on  January  3,  1921,  or  on  some  sub- 
sequent date  to  which  said  meeting  might 
be  adjourned  or  postponed,  the  court  grant 
an  order  to  enjoin  the  holding  of  the  stock- 
holders' meeting,  or  require  that  it  be  post- 
poned to  some  subsequent  date.  She  prayed, 
further,  that,  if  neither  of  the  foregoing 
modes  of  interlocutory  protection  of  movant 
could  be  adopted  by  the  court,  the  court 
grant  such  other  interlocutory  order  for  her 
protection,  and  preservation  of  the  status 
quo,  as  might  seem  just  and  equitable,  and  as 
would  not  deprive  her  and  her  husband  of 
the  control  of  the  corporation,  and  yet  leave 
her  responsible  on  her  bond  for  any  impair- 
ment or  loss  of  the  value  of  the  assets  of 
the  corporation;  alleging  in  this  connection 
that.  If  B.  S.  Munford  should  be  allowed  to 
vote  his  individual  stock  while  the  trust 
stock  was  not  allowed  to  be  voted  by  her  or 
her  representative,  Munford  could  and  would 
resume  control  and  management  of  the  cor- 
poration. 

Demurrers  to  this  application,  and  a  plea 
to  the  jurisdiction  of  the  court  to  entertain 
the  same,  were  filed  on  the  ground  that  the 
court  had  been  divested  of  the  jurisdiction  of 
the  matter  involved  by  the  appeal  to  the  Sn- 
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proDe  Court,  and  that  the  latter  coart  now 
had  entire  Jurisdiction  of  the  matter,  and 
upon  the  ground  that  the  stock  had  been 
hypothecated  with  the  derk  of  the  superior 
court  as  security  for  the  bond,  and  could  not 
be  taken  from  his  custody. 

Upon  hearing  the  application,  the  court 
ordered  that  P.  G.  Flemister  be  appointed  re- 
ceiver for  the  trust  stock  theretofore  de- 
posited in  the  office  of  the  clerk  of  the  super- 
ior court  as  security  for  the  bond  executed 
by  the  plaintiff,  under  the  provisions  of  the 
previous  order  of  the  court,  but  that  the 
liability  of  said  stock  as  security  on  the 
bond  should  not  be  impaired  by  reason  of  the 
order:  that  thp  receiver  of  the  stock  in  ques- 
tion should  attend  all  the  stockholders'  meet- 
ings of  the  corporation,  and  should  vote  the 
stock  in  all  matters  coming  before  the  meet- 
ing as  in  his  discretion  he  might  deem  to  the 
best  Interest  of  the  company  and  the  trust 
estate,  subject  to  the  limitation  that  he 
should  vote  the  stock  for  himself,  R.  S.  Mun- 
ford,  Mrs.  Jm  M.  Peeples,  and  certain  other 
named  parties  for  directors  of  the  company; 
that,  in  voting  the  stock  and  In  the  exercise 
of  his  authority  as  director,  neither  the  re- 
ceiver nor  the  officials  of  the  company  should 
create  any  liens  upon  the  property  of  the 
company,  nor  make  any  sales  of  the  proi>- 
erty,  except  by  unanimous  vote  of  the  board 
of  directors,  in  excess  of  $2,500,  nor  make 
any  lease  of  the  property'  for  a  longer  period 
than  12  months,  except  by  unanimous  vote 
or  with  the  approval  of  the  court;  the  busi- 
ness of  mining  and  selling  ores  belonging  to 
the  corporation  being  excluded  from  this 
limitation.  This  order  was  excepted  to  upon 
the  grounds  indicated  in  the  demurrer  and 
the  plea  to  the  JuriiSdiction,  and  the  questions 
raised  by  the  exceptions  are  before  the  Su- 
preme Court  for  review. 

G.  n.  Aubrey  and  John  T.  Norris,  both  of 
Cartersville,  for  plaintiff  in  error. 

Neel  &  Neel,  of  Cartersville,  for  defendant 
in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1-3]  On  September  13,  1021,  this 
court  rendered  a  decision  in  the  case  of  Mun- 
ford  V.  Peeples,  152  Oa.  31, 108  S.  E.  454,  up- 
on review  of  the  questions  made  by  the  de- 
murrers and  answers  to  the  petition  filed  on 
February  13,  1920,  and  that  decision  dis- 
poses of  the  questions  involving  the  substan- 
tial merits  of  this  controversy.  The  stock 
therein  referred  to  as  trust  stock  was  held  to 
l>e  the  property  of  Mrs.  Peeples  in  fee  sim- 
ple. The  other  questions  raised  in  that  rec- 
ord were  also  adjudicated  adversely  to  the 
plflintiff  in  error  in  the  instant  case,  by  the 
affirmance  of  the  Judgment  of  the  court  be- 
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low,  and  the  only  remaining  question  for  de- 
cision here  is  the  question  of  the  court's  Ju- 
risdiction to  entertain  the  present  application 
for  the  interlocutory  order  sought  It  may 
be  true  that  in  this  application  questions 
were  introduced  which  were  involved  in  the 
case  already  pending  in  the  Supreme  Court, 
and  that  this  fact  would  divest  the  court 
below  of  Jurisdiction  of  such  questions ;  but 
the  fact  that  certain  questions  in  the  present 
record  were  not  within  the  Jurisdiction  of 
the  court  did  not  afford  ground  for  a  re- 
fusal to  consider  the  application,  so  far  as  it 
sought  the  interlocutory  and  administrative 
order,  and  the  court  did  not  go  beyond  its 
equitable  powers  in  entertaining  and  dis- 
posing of  the  application  for  that  purpose, 
especially  in  view  of  the  peculiar  rights  In- 
volved and,  the  peculiar  condition  of  the  af- 
fairs of  the  Etowah  Development  Company, 
and  the  attitude  of  th^  plaintiff  to  these 
affairs,  and  the  obligation  resting  upon  her, 
in  view  of  the  court's  former  order,  and  the 
conditions  in  the  bond  which  she  had  been 
required  to  give,  and  the  Jurisdiction  of  the 
court  to  entertain  the  application  for  inter- 
locutory orders  of  the  nature  of  that  involve 
here  has  been  settled  by  decisions  of  this 
court  involving  analogous  questions.  Ryan 
V.  Kingsbery,  88  Ga.  361,  14  S.  E.  596 ;  May 
V.  Printup,  59  Ga.  129  (1);  Farmers'  Co- 
operative Mfg.  Co.  V.  Drake,  96  Ga.  766,  22 
S.  E.  1004;  Armstrong  v.  American  Nation- 
al Bank,  144  Ga.  245,  86  S.  E.  1087;  3  C.  J. 
1268,  §  1385  et  seq. 

If  the  court  below.  In  granting  the  in- 
terlocutory order  referred  to,  went  further 
in  giving  specific  directions  to  the  receiver 
as  to  how  he  should  vote  than  a  court  of 
equity  is  authorized  to  go,  nevertheless  the 
specific  directions  related  to  powers  which 
terminated  at  the  next  annual  meeting  of 
the  stdckholders  of  the  corporation,  which  was 
held  after  the  decision  in  the  case  of  Mun- 
ford  V.  Peeples,  referred  to  above;  and  it 
is  therefore  not  necessary  to  consider  wheth- 
er the  order  of  the  court  in  this  respect 
should  be  changed  or  modified,  as  the  trust 
stock  before  the  annual  meeting  of  the  stock- 
holders had  no,  doubt,  passed  into  the  con- 
trol of  Mrs.  Peeples,  the  absolute  owner 
thereof,  and  the  powers  with  which  the  re- 
ceiver was  vested  had  ceased  to  be  material. 
It  follows,  from  this,  that  the  Judgment  of 
the  court  below  should  be  affirmed. 

Judgment  affirmed. 

All  the  Justices  concur. 

ATKINSON  and  HINES,  JJ.,  concur  in  the 
decision  of  the  majority,  but  are  of  the  opin- 
ion that  the  bill  of  exceptions  should  have 
been  dismissed,  because  prematurely  brought. 
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(152  QSL.  865) 

DUNBAR  V.  HINES,  Director  Qeneral. 
(No.  2294.) 

(Supremo  Court  of  Georgia.    March  4,  1022.) 

(ByUahu9  by  the  Court,) 

1.  Master  and  aervant  ^=>258(9J4),  259(4), 
261(4)— Count  for  injuries  from  article  fall- 
ing from  top  of  car  held  sufflclent;  oount  for 
Injuries  held  plain,  full,  and  distinct  as  aflainst 
oenerai  demurrer;  proximate  cause  alleged; 
count  not  alleging  inability  to  avoid  conse- 
quenoes  of  defendant's  negligence  held  insufll- 
oient 

The  fint  count  in  the  petition  set  forth  a 
cause  of  action,  and  was  not  subject  to  general 
demurrer;  but  the  second  count  did  not  set 
forth  a  cause  of  action,  and  the  demurrer  there- 
to was  properly  sustained. 

(AddiiUmal  ByUahu§  hv  Ediiaridl  Biaf.) 

2.  Master  and  servant  ^=»26i  (4)— Servant 
must  allege  lack  of  equal  means  of  knowing 
of  danger. 

In  suits  for  injuries  from  a  master's  negli- 
gence in  failing  to  provide  a  safe  place  to  work 
or  to  warn  the  servant  of  an  unknown  danger, 
the  servant  must  make  it  appear  that  he  had 
not  equal  means  of  knowing  of  the  defective 
condition  of  the  instrumentality  employed  or 
of  the  danger,  and,  by  the  exercise  of  ordinary 
care,  could  not  have  imown  thereof,  and  these 
facts  must  be  alleged. 

Beds,  P.  J.,  and  Atldnson,  J.*  dissenting  In 
part* 

Certiorari  from  CTourjt  of  Appeals. 

Action  by  M.  8.  Dunbar  against  W.  D. 
Hines,  Director  GeneraL  Judgment  for  de- 
fendant on  demurrer  was  affirmed  by  the 
CSourt  of  Appeals,  and  plaintiff  brings  certio- 
rari   Reversed  in  part,  and  affirmed  in  part 

This  was  an  action  by  an  employee  of  a 
railroad  company,  to  recover  damagies  for 
personal  injuries.  The  petition  contained 
two  counts.  In  the  first  count  the  injury 
was  alleged  to  have  occurred  under  the  fol- 
lowing circumstances:  About  3:30  o'clock  in 
the  afternoon  of  January  11, 1918,  the  plain- 
tiff, as  one  of  a  switching  crew  composed  of 
himself,  a  conductor  in  charge  of  the  crew, 
an  engineer,  and  a  fireman,  was  engaged  in 
switching  a  freight  car  in  the  yards  of  the 
defendant,  for  the  purpose  of  placing  it  op- 
posite a  small  building  near  the  track.  The 
train  consisted  of  the  engine^  tender,  and  one 
car.  Plaintifr  stood  with  his  right  foot  on 
the  lower  round  of  a  ladder  attached  to  the 
rear  end  of  the  east  side  of  the  car,  holding 
to  an  upper  round  of  the  ladder  with  his 
right  hand,  and  giving  signals  with  his  left 
hand  to  the  engineer  as  the  car  was  being 
backed  towards  the  place  where  it  was  to  be 
deposited.  Just  as  the  car  stopped  at  the 
place,  and  while  plaintiff  was  in  the  position 
above  described,  he  was  struck  on  his  head 


by  some  heavy  wooden  substance  or  instru- 
ment, not  a  part  of  the  car,  that  should  not 
have  been  upon  the  top  of  the  car,  and  that 
fell,  or  was  blown  down  by  the  wind,  from 
the  top  of  the  car  and  caused  the  injury. 
He  did  not  know  that  the  instrument  had 
been  placed  or  left  on  the  car,  and  had  no 
reason  to  anticipate  its  presence,  or  that  he 
would  be  injured  by  its  falling.  The  defend- 
ant was  alleged  to  have  been  negligent  in 
that:  (a)  The  defendant's  agents  and  em- 
ployees placed  said  foreign  substance  or  in- 
strument upon  the  top  of  said  car.  (b)  Said 
agents  and  employees,  knowing  said  sub-, 
stance  or  Instrument  to  be  upon  the  top  of 
said  car,  allowed  It  to  remain  there  and 
operated  said  car  with  it  on  the  top.  (c) 
Said  agents  and  employees,  knowing  that 
said  substance  or  instrument  was  upon  the 
top  of  said  car  and  that,  by  the  movement 
of  the  train  or  the  force  of  the  wind,  it 
might  be  thrown  or  blown  from  the  car  and 
fall  upon  some  employee  using  the  ladder  or 
standing  upon  the  side  of  the  track,  care- 
lessly and  negligently  allowed  it  to  remain  on 
top  of  the  car  while  operating  it,  and,  as 
the  result  of  so  leaving  it,  petitioner  was 
injured. 

The  second  count  was  In  the  same  language 
as  the  first,  ezc^t  as  to  the  cause  of  the  in- 
jury and  this  negligence  of  the  defendant 
Upon  this  subject  it  was  alleged:  That  the 
substance  or  instrument  with  which  plaintiff 
was  struck^- 

"was  a  part  of  a  building  belonging  to  the  de- 
fendant, and  which  was  blown  by  the  wind  and 
carried  over  the  top  of  the  freight  car  and  fell 
upon  him.  •  •  ♦  The  building  ♦  ♦  •  was 
erected  more  than  80  years  ago.  *  *  *  It 
was  used  for  the  purpose  of  housing  engines 
when  not  in  service;  •  *  *  ^as  a  poor 
structure  when  it  was  first  built;  •  «  « 
was  not  boused  from  the  roof  to  the  ground; 

*  *  *  was  only  weatberboarded  on  tiie  side 
near  the  top,  and  really  consisted  of  some  up- 
right pieces  with  a  roof  out  of  some  material 
made  of  cotton  or  paper,  with  a  small  portion 
of  the  weatherboarding  on  two  sides  to  hold  the 
building  together;  *  *  •  was  weakly  con- 
structed and  had  become  weaker;  •  «  « 
was  so  weakly  put  together  that  wind  blowing 
from  31  to  35  miles  was  sufficient  to  take  off 
a  portion  of  the  paper  roof  and  scantlings  and 
carry  them  over  the  car  and  hurl  them  against 
petitioner.  •  •  *  Said  building  had  become 
weak  and  frail  by  age;  *  *  *  the  timber  of 
which  it  was  constructed  had  decayed;  this  was 
especially  true  of  the  roof;  and  for  this  rea- 
son said  building  was  unable  to  stand  a  wind 
blowing  30  or  35  miles  an  hour.  ♦  ♦  •  The 
roofing  on  said  building  at  the  place  where  it 
was  blown  off  was  of  an  inferior  quality,  and 
it  had'  become  decayed,  «  *  •  and  ^  •  « 
as  a  result  was  not  strong  enough  to  resost  an 
ordinary   wind    of  80   or  35  miles  velocity: 

*  *  *  the  defendant  knew,  or  in  the  exer- 
cise of  ordinary  care  should  have  known,  of  the 
rotten  and  frail  condition  of  said  building.*' 
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Tbe  substance -whidb  strack  plaintifl  was 
blown  off  the  roof  by  a  wind  baring  a  veloc- 
ity of  30  to  35  miles  an  hour.  There  was 
no  allegation  that  he  did  not  know  the  con- 
dition of  the  building.  In  this  count  the  de- 
fendant was  alleged  to  haye  been  negligoit  in 
that: 

'*(a)  It  oozuBtructed  said  boildizig  in  the  frail 
and  weak  manner  in  which  it  was  originally 
built  (b)  It  did  not  construct  a  strong  and 
safe  building  for  the  purpose  of  housing  its 
engines,  (c)  It  maintained  ssid  buiding  thus 
weakly  and  dangerously  constructed  upon  its 
grounds,  when  it  knew,  or  in  the  exercise  of  or- 
dinary care  should  have  known,  that  the  same 
could  be  unroofed  by  an  ordinary  wind,  (d) 
It  continued  to  use  said  building  after  it  had 
become  weak  and  frail  after  the  lapse  of  30 
or  more  years,  (e)  It  allowed  said  building 
to  remain  upon  its  yards,  adjacent  and  near  to 
its  tracks,  after  it  had  become  so  frail  and  weak 
that  it  could  be  shaken  to  pieces  by  a  wind 
blowing  with  a  Telocity  of  81  to  85  miles  per 
hoar.'* 

The  trial  court  sustained  the  general  de- 
murrers to  each  count  in  the  petition,  and 
dismissed  the  same.  On  appeal  to  the  Court 
of  Appeals  this  Judgment  was  affirmed ;  and 
the  case  is  now  in  this  court  on  certiorari. 

Robt  L.  Bemer,  of  Macon,  for  plaintifT  in 
error. 

Harris,  Harris  k  Witman,  of  Macon,  for 
defendant  in  error. 


HINBS,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  first  count  of  the  petition 
in  this  case  alleged:  (1)  Employment  of  the 
plaintiff  by  the  defendant  carrier ;  (2)  injury 
while  in  such  employment;  (3)  injury  to  the 
plaintiff  while  in  the  discharge  of  his  duty  as 
a  switchman,  resulting  from  his  being  struck 
^  some  heavy  wooden  substance,  not  a  part 
of  the  car,  on  the  ladder  of  which  he  was  rid- 
ing, and  giving  signals  to  the  engineer  as  the 
car  was  being  backed  toward  the  place  where 
it  was  to  be  deposited,  said  heavy  wooden  sub- 
stance being  blown  by  the  wind  from  the 
top  of  the  car  and  injuring  him ;  (4)  plaintiff 
did  not  know  that  said  instrument  had  been 
placed  or  left  on  the  car,  and  had  no  rea- 
son to  anticipate  its  presence  ther^  or  that 
tie  would  be  injured  by  its  falling,,  and  the 
employees  of  plaintiff  knew  of  the  presence 
of  said  instrument  upon  said  car,  allowed  it 
to  remain  there,  and  operated  said  car  with 
said  instrument  on  the  top  thereof;  (5)  the 
negligence  of  the  def^udant's  employees  in 
placing  said  instrument  on  the  top  of  said 
car,  operating  the  same  with  it  thereon,  and 
carelessly  and  negligently  allowing  it  to  re- 
main on  the  top  of  said  car  when  in  opera- 
tion, from  which  his  injury  resulted;  and 
(6)  the  amount  of  damages  claimed.  The 
first  count  containing  the  above  allegations 
Pf^  forth  a  cause  of  action,  which  would  en- 
title the  plaintiff  to  recover  on  proof  there- 
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of.    Civil  Code,  I  2782;   Corley  r.  Coleman, 
113  Ga.  094,  89  S.  E.  558. 

2.  Does  the  second  count  of  the  petition  set 
fortid  a  cause  of  action?  This  coimt  alleges 
injury  to  the  plaintiff  while  in  the  service  of 
the  defendant  as  a  switchman,  and  while  en- 
gaged in  the  line  of  his  duty  as  such.  While 
engaged  in  switching  a  box  car  on  which  he 
was  riding,  and  giving  signals  to  the  engi- 
neer, as  such  box  car  was  being  taken  to  the 
place  where  it  was  to  be  left,  he  was  struck 
by  a  part  of  a  building  belonging  to  the  de- 
fendant, which  part  was  blowu  by  the  wind 
and  carried  over  the  top  of  the  freight  car 
and  fell  upon  him,  from  which  he  was  in- 
jured. This  building  was  for  the  purpose 
of  housing  engines  when  not  in  service.  It 
was  a  poor  structure  when  first  built.  It 
was  only  weatherboarded  on  the  sides  near 
the  top.  It  really  consisted  of  some  upright 
pieces,  weatherboarded  as  stated,  with  a  roof 
of  some  material  made  of  cotton  or  paper, 
was  weakly  constructed,  and  had  become 
weak^  from  age  and  decay.  It  was  so  weak- 
ly constructed  that  the  wind,  blowing  from 
30  to  35  miles  per  hour,  was  sufficient  to  take 
off  a  portion  of  the  paper  roof  and  scant- 
lings, carry  them  over  the  car,  and  hurl  them 
against  him,  whereby  he  was  injured.  The 
defendant  knew,  or,  in  the  exercise  of  or- 
dinary care,  should  have  known,  of  the  rot- 
ten and  frail  condition  of  said  building.  The 
defendant  was  negligent  in  having  construct- 
ed said  building  in  its  original  frail  and  weak 
condition;  it  did  not  construct  a  safe  build- 
ing for  the  purpose  of  housing  its  engines; 
it  maintained  said  building  thus  weakly  and 
dangerously  constructed  upon  its  grounds, 
when  it  knew,  or,  in  the  exercise  of  ordinary 
care  should  have  known,  that  the  same  could 
be  unroofed  by  an  ordinary  wind;  it  contin- 
ued to  use  said  building  after  it  became  weak 
and  frail  after  the  lapse  of  30  or  more  years, 
and  it  allowed  said  building  to  remain  upon 
its  yards,  adjacent  to  its  track,  after  it  had 
become  so  frail  and  weak  that  it  could  be 
shaken  to  pieces  by  the  wind,  blowing  at  the 
rate  of  30  to  35  miles  per  hour. 

It  is  urged,  by  counsel  for  the  defendant, 
that  the  petition  in  this  case  was  properly 
dismissed,  (a)  because  it  does  not  plainly, 
fuUy,  and  distinctly  set  forth  a  cause  of  ac- 
tion; and  (b)  because  the  petition  does  not 
show  that  the  negligence  of  the  defendant,  if 
any,  was  the  proximate  cause  of  the  plain- 
tiff's injury.  It  is  further  urged  that  the 
second  count  is  defective  because  it  does  not 
allege  that  the  plaintiff  did  not  know,  or, 
by  the  exercise  of  ordinary  care,  could  have 
known,  of  the  dangerous  condition  of  tbe  en- 
gine house,  a  portion  of  which  was  blown  by 
the  wind  upon  the  car  on  which  he  was  rid- 
ing at  the  time  of  his  injury,  and  by  which 
he  was  struck  and  injured.  The  petition  in 
this  case  is  not  subject  to  the  first  objection 
so  urged,  and  is  good  against  a  general  de- 
murrer, the  court  not  having  passed  upon 
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the  grounds  of  special  demurrer.  Hudgins 
T.  Coca-Cola  Bottling  Co.,  122  Ga.  695,  60 
S.  E.  974. 

According  to  the  allegations  of  the  petition, 
negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintUI; 
and  this  court  cannot  hold,  as  a  matter  of 
law,  that  this  negligence  was  not  such  prox- 
imate cause.  If  a  master  Is  liable  to  his 
serTant  for  an  injury  arising  from  a  dead 
tree,  standing  near  the  roadbed  of  its  tram- 
road,  being  blown  upon  a  car  operated  on 
such  tramroad^  on  which  car  such  employee 
was  riding,  and  by  the  falling  of  which  tree 
the  car  was  derailed  and  he  was  injured,  the 
master  knowing  of  the  presence  of  such  dead 
tree  (Corley  t.  Coleman,  113  Ga.  991,  39  S. 
E.  558),  a  railway  company  doing  the  busi- 
ness of  a  common  carrier  will  be  liable  to 
its  servant  who  is  hurt  by  the  maintenance 
of  a  dangerous  structure  adjacent  to  its  right 
of  way,  by  which  such  serrant  was  injured. 

The  main  question,  as  to  the  sufticiency  of 
the  second  count  of  this  petition,  is  whether 
the  same  should  have  contained  the  allega- 
tion that  the  seryant  did  not  know,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known,  of  the  existence  of  this  old,  frail,  and 
decayed  engine  house  of  the  defendant,  and 
that  parts  thereof  were  liable  to  be  blown 
by  the  wind  upon  employees  working  upon 
the  track  adjacent  thereto.  By  the  £>mploy- 
ers'  liability  Act  of  this  state  it  is  proyided 
that— 

* 'Every  common  carrier  by  railroad  shall  be 
liable  in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier,  «  •  • 
resulting  in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any  de- 
fects or  insufficiency,  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other  equip- 
ment: Provided,  nevertheless,  no  recovery  shall 
be  had  hereunder  if  the  person  killed  or  in- 
jured brought  about  liis  death  or  injury  by  his 
own  carelessness  amounting  to  a  failure  to  ex- 
ercise ordinary  care;  or  if  he,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence."  Civil 
Code,  S  2782. 

Tliis  section,  which  is  codified  from  the 
act  of  1909,  was  intended  to  work,  and  did 
work,  a  great  change  in  regard  to  the  right 
of  employees  of  common  carriers  by  railroad 
to  recover  for  injury  arising  from  the  negli- 
gence of  the  carrier  or  of  coemployees.  At- 
kinson V.  Alexander,  142  Ga.  124,  82  S.  E. 
561. 

Does  good  pleading  under  this  statute  re- 
quire the  plaintiff  to  negative,  in  his  peti- 
tion, the  ^cistence  of  negligence  amounting 
to  a  failure  to  exercise  ordinary  care  on  his 
part?  Must  he  likewise  allege  that  he  could 
not,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's 
negligence?    It  is  not  necessary  to  answer 


these  questions  to  dispose  of  this  case.  Does 
good  pleading,  under  the  facts  of  this  case, 
require  the  plaintiff  to  allege  in  his  com- 
plaint that  he  did  not  know  of  the  defect  in 
this  engine  house  and  the  consequent  danger 
therefrom,  and  that  he  could  not,  by  the 
exercise  of  ordinary  care,  have  avoided  the 
negligence  of  the  defendant?  The  Supreme 
Court  of  the  United  States  has  held  that  the 
federal  Employers'  Liability  Act  has  not  tak- 
en away  the  defense  of  the  assumption  of 
risks  by  the  employee.  Seaboard  Air-Line 
Ry.  Co.  V.  Horton,  233  U.  S.  492,  34  Sup.  Ct 
635,  58  L.  Ed.  1062,  L.  R.  A.  1915C,  1,  Ann. 
Cas.  1915B,  475.  This  court  has  held  that 
our  state  Employers'  Liability  Act  does  not 
exclude  the  doctrine  of  the  assumption  of 
risks  as  a  defense.  Emanuel  v.  G.  &  F.  Ry. 
Co.,  142  Ga.  543,  546,  83  S.  E.  230;  Macon, 
etc.,  Ry.  Co.  v.  Musgrove,  145  Ga.  647, 89  S.  E. 
767.  This  doctrine  being  still  in  force  in 
this  state,  must  an  employee,  suing  a  railroad 
carrier  for  damages,  allege  that  he  was  not 
guilty  of  negligence  amounting  to  lack  of 
ordinary  care,  or  that  he  could  not,  by  the 
use  of  ordinary  care,  have  avoided  the  con- 
sequences of  the  defendant's  negligence? 
Under  the  law  in  force  before  the  present 
E)mployers'  Liability  Act,  an  employee  could 
not  recover  unless  he  was  without  fault. 
Under  that  law  it  was  necessary  for  the 
plaintUC  to  allege  that  he  was  free  from 
fault,  and  that  the  defendant  was  negligent. 
Pierce  v.  Seaboard  Air-Line  Railway,  122  Ga. 
664,  50  S.  E.  468;  Central  of  Georgia  Ry. 
Co.  V.  Ruff,  127  Ga.  200,  56  S.  B.  290. 

[2]  In  suits  for  injuries  arising  from  the 
negligence  of  the  master,  when  the  derelic- 
tion of  duty  consists  in  the  failure  to  provide 
a  safe  place  to  work,  or  a  failure  to  warn  the 
servant  of  an  unknown  danger,  the  servant 
must  not  only  make  it  appear  that  the  master 
failed  to  perform  his  duty  to  furnish  him  a 
safe  place  to  work,  or  to  warn  him  of  an  un- 
known danger,  but  also  that  the  servant  in- 
jured did  not  know  and  had  not  equal  means 
of  knowing  of  the  defective  condition  of  the 
instrumentality  employed  or  of  the  danger, 
and  by  the  exercise  of  ordinary  care  could 
not  have  known  thereof;  and  it  is  necessary 
to  allege  these  facts  in  the  complaint  Ro- 
land V.  Tift,  131  Ga.  683,  63  S.  E.  133,  20 
L.  R.  A.  (N.  S.)  354;  Quinn  v.  Allen,  1  Ga. 
App.  807,  57  S.  E.  957;  Cedartown  Cotton, 
etc.,  Co.  V.  Miles,  2  Ga.  App.  79,  58  S.  E. 
289;  Southern  States  Portland  Cement  Co. 
V.  Helms,  2  Ga.  App.  308,  58  S.  E.  524. 

The  failure  of  the  second  count  in  the 
petition  to  allege  that  the  plaintiff  did  not 
know  of  the  defect  and  danger  in  the  engine 
house  from  which  the  timber  was  blown,  and 
by  which  he  was  hurt,  rendered  this  count 
subject  to  general  demurrer;  and  the  court 
did  not  err  in  sustaining  the  general  demur* 
rer  thereto. 

Judgment  reversed  in  part,  and  affirmed  in 
part 
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All  the  ijQstioes  concur,  except  GILBERT, 
J.,  absent,  and — 

BECKt  P.  J.,  and  ATKINSON,  J.,  who  con- 
cur in  the  ruling  as  to  the  first  coimt  in  the 
petition,  and  dissent  as  to  the  ruling  upon 
the  demurrer  to  the  second  oount. 


(158  Oa.  21) 

BEERMAN  ot  al.  V.  ECONOMY  LAUNDRY 

CO.  (No.  2636.) 

(Supreme  Court  of  Georgia.    Feb.  21,  1922.) 

(SyUabuM  ly  the  Court.) 

1.  Appeal  and  error  ^=5>70(5)— Pleadiag  «=» 
225(1)— Motion  to  dismiss  improperly  deaied, 
when  plaintiff  did  not  amend  alter  speeial 
demurrer  sustained;  direct  bill  of  exceptions 
lies  to  denial  of  motion  te  dismiss  for  failure 
to  amend  after  sustaining  of  demurrer. 

Defendants  at  the  appearance  term  de- 
murred to  the  petition  One  ground  of  demur- 
rer was  sustained,  with  leave  to  plaintiff  to 
amend  within  10  days.  No  amendment  haying 
been  made  to  meet  the  ground  of  demurrer 
and  the  ruling  of  the  court  thereon,  defendants 
at  a  subsequent  term  moved  to  dismiss  the 
petition,  1>ecau8e  of  the  failure  to  amend  in 
pursuance  of  the  court's  order.  Held,  that 
such  motion  should  have  been  sustained;  and, 
if  this  had  been  done,  it  would  have  been  a 
final  disposition  of  the  case  in  the  trial  court, 
and  therefore  a  direct  bill  of  exceptions  would 
lie  to  the  refusal  of  the  court  to  grant  the 
motion;  and  this  is  true  slthough  after  the 
motion  to  dismiss  the  petition  was  oyerruled, 
the  esse  went  to  trial  on  its  merits,  and  a  rer- 
diet  and  judgment  were  rendered  in  favor  of 
the  plaintiff.  In  soch  a  case  it  was  not  nec- 
essary to  assign  error  on  the  final  judgment 
based  on  the  verdict 

2.  Appeal  and  error  «s»327(7)— On  bill  of  ex- 
oeptlotts  by  individual  defendants,  failure  to 
maice  oorporate  defendant  a  party  held  not 
ground  for  dismissal. 

The  motion  to  dismiss  the  bill  of  exceptions 
IS  without  merit. 

Brror  from  Superior  Court,  Fulton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 

Action  by  the  Economy  Laundry  C<»npany 
against  H.  O.  Beennan  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Beversed. 

The  Economy  Laundry  Company,  in  be- 
half of  Itself  and  such  other  creditors  of  the 
American  Ice  Cream  Manufacturing  Com- 
pany as  might  become  i>arties  plaintiff,  sued 
the  latter  named  company,  and  certain 
named  individuals  for  breach  of  contract  by 
the  defendant  company,  and  for  the  statutory 
liability  fixed  by  Civil  Code  1910,  |  2220,  on 
persons  who  organize  a  comiMiny  and  trans- 
act business  in  its  name,  before  the  minimum 
capital  stock  has  beoi  subscribed  for.   The  de- 
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tition,  on  general  and  special  grounds.  The 
general  demurrers  were  overruled,  as  well  as 
most  of  the  special  demurrers.  In  the  order 
of  the  judge  dealing  with  the  demurrer  of 
the  defendant  company  it  was,  among  other 
things,  ruled: 

"The  special  demurrer  as  to  measure  of 
damages  is  overruled,  except  that  the  plaintiff 
is  required  to  amend  within  10  days,  setting 
up  the  monthly  difference  between  the  agreed 
price  and  the  actual  (value)  of  said  lease  con- 
tract." 

The  date  of  this  ludgment  was  December 
4,  1917.  On  December  13  thereafter,  the  fol- 
lowing amendment  to  the  petition  was  of- 
fered: 

"And  now  comes  the  plaintiff.  Economy  Laun- 
dry Company,  and  with  leave  of  the  court  first 
had  and  obtained,  and  within  the  time  al- 
lowed by  the  order  of  the  court  in  ruling  on  the 
special  demurrer  to  paragraph  10  of  the  peti- 
tion, and  in  accordance  with  said  ruling  amends 
said  paragraph  of  the  petition  as  follows:  'The 
difference  between  the  agreed  price  and  the 
actual  value  of  said  lease  contract  at  the  time 
it  was  repudiated,  renounced,  and  breached,  as 
aforesaid,  is  the  sum  of  one  hundred  and  fifty 
($150)  dollars  per  month.' " 

This  amendment  was  allowed.  After  this 
amendment  the  judge  on  the  date  it  was  of- 
fered granted  the  following  order: 

"It  appearing  to  the  court  that  since  the 
filing  of  the  above  case  two  of  the  defendants, 
to  wit,  August  Denk  and  Geo.  P.  Leoles,  having 
died,  now  on  motion  of  attorneys  for  the 
plaintiff  said  ease  is  dismissed  as  to  said  two 
defendants." 

Paragraph  10  of  the  demurrer  to  the  peti- 
tion of  the  individual  defendants  was  as  fol- 
lows: 

"These  defendants  demur  specially  to  said 
petition,  for  that  it  is  not  alleged  how  or  in 
what  way  they  organized  said  corporation,  or 
how,  when,  or  in  what  way  they  transacted 
business  in  its  name,  with  i^aintiff  or  other 
creditors  of  said  defendant  corporation." 

On  December  4,  1917,  in  the  order  dealing 
with  such  demurrer  the  following,  among 
other  things,  was  ruled: 

"As  to  paragraph  10  of  the  special  demurrer 
it  is  ordered  that  the  same  is  overruled  as  to 
the  transaction  of  business,  with  10  dayi^ 
leave  to  amend." 

On  a  review  of  the  case  by  this  court  (Amer- 
ican Ice  Cream  Mfg.  Co.  v.  Economy  Laundry 
Co.,  148  Ga.  624,  97  S.  E.  678)  it  was,  among 
other  things,  held : 

"The  petition  was  not  subject  to  general  de- 
murrer, nor  to  special  demurrer  on  the  ground 
of  misjoinder  of  parties  defendant,  or  of  caus- 
es of  action,  nor  to  any  of  the  other  grounds 
of  special  demurrer  which  were  overruled. 
John  v.  Farwell  Co.  v.  Jackson  Stores,  137 
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Subaeqnoitly  two  of  the  IndlTldual  defend- 
ant! died  pending  the  action,  and  on  motion  of 
the  plaintiff  an  order  was  granted,  striking 
their  names  from  the  case.  The  case  came  on 
for  trial  on  April  6, 1921,  and  the  IndlTldual 
defendants  made  a  written  motion  to  dismiss 
the  case,  one  of  the  grounds  of  the  motion  be- 
ing  that  the  conrt,  on  December  4,  1917,  had 
sustained  the  demurrer  of  such  defendants  to 
the  petition,  on  the  ground  that  the  petition 
did  not  allege  '*how,  when,  or  in  what  way, 
they  [defendants]  transacted  business  in  its 
[corporation's]  name,  with  plaintiff  or  other 
creditors  of  said  corporation" ;  the  order  al- 
lowing the  plaintiff  10  days  In  which  to 
amend.  The  motion  alleged  that  plaintiff  did 
not  amend  to  meet  such  Judgment  within  the 
10  days  or  at  any  time  since,  nor  did  the 
plaintiff  except  in  any  way  to  such  Judgment 
This  motion  was  overruled;  and  the  case 
proceeded  to  trial  on  its  merits,  and  a  verdict 
and  Judgment  were  rendered  for  the  plaintiff. 
The  defendants  excepted  to  this  ruling,  by 
a  direct  bill  of  exceptions^  in  which  the  only 
error  assigned  was  on  the  Judgment  overrul- 
ing the  motion. 

McOallum  &  Sims,  of  Atlanta,  for  plaintiffs 
in  error. 

]>orsey,  Shelton  &  Dorsey  and  Carlton  W. 
Binns,  all  of  Atlanta,  for  defendant  in  error. 

FISH,  0.  J.  (after  stating  the  facts  as 
above).  [1]  The  court  erred  in  overruling  the 
motion  to  dismiss  the  petition  on  the  ground 
that  the  court  In  Its  order  of  December  4, 
1917,  had  ruled  that  the  petition  was  subject 
to  the  demurrer  of  the  individual  defendants, 
on  the  ground  that  it  did  not  set  out  how, 
when,  or  In  what  way  they,  after  organizing 
the  defendant  corporation,  had  transacted 
business  in  the  corporation's  name;  and 
that,  although  the  plaintiff  had  been  allowed 
10  days  in  which  to  amend  its  petition  in 
this  respect,  no  amendment  meeting  the  de- 
murrer and  the  Judgment  of  the  court  there- 
on had  ever  been  made.  It  is  true  that  the 
petition  was  amended  within  10  days,  but 
such  amendment  related  solely  to  a  ground 
of  demurrer  that  the  petition  failed  to  set 
''up  the  monthly  difference  between  the 
agreed  price  and  the  actual  [value]  of  said 
lease  contract"  This  clearly  appears  from 
the  wording  of  the  amendment  allowed  to 
the  petition,  dated  December  13, 1917,  which 
amendment  is  set  forth  in  the  statement  of 
facts.  The  motion,  the  overruling  of  which 
was  excepted  to,  was  in  the  nature  of  a  gen- 
eral demurrer,  or  at  least  it  was  such  a  mo- 
tion, as,  if  it  had  been  granted,  would  have 
finally  disposed  of  the  case;  and  therefore 
a  direct  bill  of  exceptions  would  lie,  assign- 
ing error  upon  the  overruling  of  it  It  was 
not  a  motion  the  sustaining  of  which  would 
have  left  the  case  pending  in  the  trial  court 


See  Johnaon  y.  Vassar,  143  Ga.  702,  86  S.  B. 
833. 

[2]  In  view  of  the  ruling  made,  the  motion 
to  dismiss  the  bill  of  receptions,  on  the 
ground  that  error  was  not  assigned  on  the 
final  Judgment  based  on  the  verdict,  is  not 
meritorious.  Nor  should  the  bill  of  excep- 
tions be  dismissed  on  the  ground  that  the  de- 
fendant corporation  is  not  a  party  plaintiff 
in  error,  or  a  party  defendant  in  error. 

Judgment  reversed. 

All  the  Justices  concur. 


(152  Ga.  811) 

MULLIS  et  al.  v.  PHILLIPS.    (No.  2695.) 
(Supreme  (3ourt  of  Georgia.    Feb.  20,  1922.) 

(Syttahus  hy  the  Court,) 

1.  Sufflciency  of  evidenoe. 

There  was  sufficient  evidence  to  authorize 
the  jury  to  find  that  the  will  to  the  probate  of 
which  a  caveat  was  filed  was  duly  executed,  and 
that  the  witnesses  signed  the  same  in  the  pres* 
ence  of  the  testator,  and  that  he  signed  in  their 
presence. 

2.  Wills  ^=s>l23(5)— Testator  need  aot  have 
seea  signing  by  witnesses  If  he  oould  have 
seen  them. 

The  charge  of  the  court  to  the  jury,  that 
"the  testator  need  not  have  actually  seen  the 
witnesses  sign,  if  in  his  position  he  might  have 
so  seen,''  was  not  erroneous.  Bobinson  v. 
King,  6  Ga.  539;  Gordon  v.  Gilmore,  141  Ga. 
347  (8),  80  S.  B.  1007. 

3.  Wills  ^s»  1 21— Attestation  oiause  held  snlll- 
cient;  Instruction  that  will  was  legal  and 
regular  in  form,  eto.,  not  erroneous. 

The  will  offered  for  probate  in  several  items 
recited  that  the  testator  did  **will  and  be- 
queath" certain  specified  property;  it  was  sign- 
ed by  the  testator,  and  following  his  signature 
w;a8  the  attestation  clause,  "Signed  in  pres- 
ence of  and  of  each  other,  this  the  26  day  of 
October,  1920,'*  which  attestation  clause  was 
followed  by  the  signatures  of  four  witnesses. 
HM  that,  while  the  attestation  clause  was 
not  in  the  most  usual  form,  it  was  sufficient; 
and  the  court  did  not  err  In  stating  to  the  jury, 
in  the  course  of  his  instructions,  that  ^'a  docu- 
ment is  offered  which  in  form  is  legal  and  reg- 
ular, which  measures  up  to  the  requirements  of 
the  law  on  its  face.  Deupree  v.  Deupree,  45 
Ga.  415  (2) ;  40  Cyc.  1125. 

4.  Trial  ^3»260  (3)— Failure  to  oharge  as  to 
burden  of  proving  factum  of  will  not  errone- 
ous in  view  of  instnictlons  given. 

The  court  having  instructed  the  jury  thst 
the  burden  was  on  the  propounder  to  establish 
the  will  by  a  preponderance  of  evidence,  it  is 
not  ground  for  the  grant  of  a  new  trial  that  the 
court  failed  to  charge  the  jury  that  the  burden 
which  the  law  placed  upon  the  propounder  was, 
in  the  first  instance,  *'to  prove  the  factum  of  the 
will,  that  at  the  time  of  the  execution  of  the 
will  the  testator  apparently  had  suflicient  men- 
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tal  eapadty  to  make  !t»  and  fn  makfaia  it  acted 
freely  and  ▼oluntarilj." 

5.  Wills  <8=>329(5),  384— Charge  withdrawing 
reaeonaWeness  of  dleposltlon  from  Jury'e  coa- 
sideration  on  Issue  of  capacity  should  not  be 
given;    charge  excluding   reasonableness   of 
disposition  from  consideration  not  harmfnl 
under  the  evidence. 
Where  one  of  the  iesuee  upon  a  probate 
of  a  will  raised  by  the  caveat  thereto  is  wheth- 
er the  testator  had  testamentary  capacity,  the 
coart  should  not  giye  to  the  Jury  instructions 
which  contain  language  that  would  exclude  from 
their   consideration  the   reasonable  or  unrea- 
sonable disposition  made  in  the  wlU  of  the  tes- 
tator's estate,  in  passing  upon  the  issue  as  to 
whether  the  testator  had  testamentary  capacity. 
But  in  the  instant  case  there  was  no  evidence 
from  which  the  jury  could  have  found  that  there 
were  such  inequalities  in  the  provisions  of  the 
will  as  would  authorise  the  jury  to  find  that  the 
testator  had  made  an  unreasonable  disposition 
of  his  estate;  consequently  the  charge  referred 
to  could  not  have  been  hurtful. 

Error  from  Superior  Ck>tirt,  Columbia  Ooxm- 
ty;  H.  G.  Hammond,  Judge. 

Proceeding  by  Mrs.  Julia  S.  Phillips  for  the 
probate  of  the  will  of  James  I.  Phillips,  in 
which  Mrs.  Lula  Phillips  MuUls  and  others 
filed  a  caveat.  Judgment  in  favor  of  the 
will,  and  the  cayeators  bring  error.   AfiArmed. 

Ik  D.  McGregor,  of  Warrenton,  for  plain- 
tiffs in  error. 

J.  T.  Olive,  of  Harlem,  and  John  T.  West 
&  SOD,  of  Thomson,  for  defoidant  in  error. 

BECK,  P.  J.  Mrs.  JuUa  S.  PhilUps  offered 
for  probate  in  solemn  form  an  instrument 
in  writing  purporting  to  be  the  last  will  and 
testament  of  James  I.  Phillips.  Mrs.  liula 
Phillips  MuUls  and  others,  alleging  them- 
s^ves  to  be  heirs  at  law  of  the  testator,  filed 
their  caveat  to  the  probata,  oa  the  grounds 
that  the  testator,  at  the  time  of  the  executicm 
of  said  will,  was  not  of  sound  and  disposing 
mind  and  memory,  and  was  mentally  inca- 
pable of  making  a  dlspositioD  of  his  property 
by  will;  that  he  did  not  execute  the  will 
freely  and  voluntarily,  but  was  moved  there- 
to by  undue  influence  exercised  upon  him  by 
his  son,  T.  Elwood  Phillips;  that  at  the  time 
of  the  execution  of  the  will  the  testator  did 
not  aee  the  witnesses  as  they  signed  their 
names  as  such ;  neither  was  he  in  a  position 
to  see  the  attesting  witnesses  sign  the  will, 
and  could  not  have  seen  them  sign  without 
changing  his  position ;  that  he  did  not  know 
the  contents  of  the  will,  the  property  he  was 
disposing  of,  nor  the  parties  to  whom  he  was 
devising  it 

Upon  hearing  the  case  the  ordinary  ad- 
judged that  the  will  be  probated  in  solemn 
form ;  and  the  caveators  filed  their  appeal  to 
the  superior  court,  where  the  case  came  on 
for  trial,  and  the  jury  returned  a  verdict  in 


favor  of  the  propounder.  The  caveators 
made  a  motion  for  new  trial,  which  was  over- 
ruled, and  they  excepted. 

[1-3]  1-3.  The  rulings  made  in  headnotes 
1,  2,  and  3  require  no  elaboration. 

[4]  4.  Error  is  assigned  upon  the  failure  of 
the  court  to  charge  the  jury  that  the  burden 
which  the  law  placed  upon  the  propounder 
of  the  last, will  and  testament  was,  in  the 
first  instance,  "to  prove  the  factum  of  the 
will,  that  at  the  time  of  the  execution  of  the 
will  the  testator  apparently  had  sufficient 
mental  capacity  to  make  it,  and  in  making 
it  acted  freely  and  voluntarily."  This  charge 
is  one  which  is  proper  to  ^ve  in  all  cases 
where  there  is  an.  issue  as  to  the  proper  ex- 
ecution of  the  will  and  the  testamentary^  ca- 
pacity of  the  testator  is. involved.  But  the 
failure  to  give  this  charge  is  not  ground  for 
the  grant  of  a  new  trial  in  this  case,  no  writ- 
ten request  for  the  same  having  been  given, 
and  it  appearing  from  an  inspection  of  the 
charge  that  the  court  did  charge  generally 
that  "the  burden  is  on  the  plaintiffs  to  es- 
tablish— ^the  propounders  to  establish — ^the 
will  by  the  greater  weight  of  credible  testi- . 
mony."  And  it  also  appears  that  the  judge 
had  charged  the  jury  as  to  what  constituted 
testamentary  capacity,  and  as  to  the  proper 
execution  of  a  will  and  the  necessary  formali- 
ties to  be  observed.  Morever,  it  has  been 
held  that  failure  to  charge  upon  the  burden 
of  proof,  in  the  absence  of  a  written  request 
therefor,  is  not  reversible  error.  Hickman 
V.  Bell,  10  6a.  App.  819,  73  S.  E.  596;  Whit- 
tle V.  Central  of  Ga.  Ry.  Co.,  11  Ga.  App.  257, 
74  S.  B.  1100. 

[6]  5.  The  court  charged  the  jury  as  fol- 
lows: 

"I  want  to  say  this  to  you:  Juries  and  courts 
don't  make  wills  for  people.  We  don't  sit  up 
here  and  say,  *Why,  this  will  is  not  exactly 
just  and  right,  and  we  think  so  and  so  ought 
to  be  done  between  the  parties.'  If  this  wat» 
true,  then  there  teouldn't  be  any  will  making 
in  this  country.** 

This  charge  is  excepted  to  on  the  ground 
that  it  is  argumentative,  and  that  it  contra- 
venes the  provisions  of  the  statute  that  the 
jury  should  consider  the  reasonableness  or 
unreasonableness  of  the  disposition  of  the 
estate  of  the  testator,  in  determining  whether 
he  was  mentally  capacitated  to  make  the 
will.  The  judge  further  charged  the  jury 
that: 

**The  court  has  no  concern  with  the  exact  de- 
tails of  whether  the  will  is,  in  the  opinion  of 
the  court  and  jury  who  try  the  case,  exactly 
just  or  right.' 


»» 


Section  3841  of  the  Civil  Code  provides : 

"Eccentricity  of  habit  or  thought  does  not  de- 
prive a  person  of  power  of  making  a  testament; 
old  age,  and  the  weakness  of  intellect  resulting 
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therefrom,  d6e8  not,  of  itself,  constitate  in- 
capacity. If  that  weakness  amounts  to  im- 
becility, the  testamentary  capacity  is  gone.  In 
cases  of  doubt  as  to  the  extent  of  this  weak- 
ness, the  reasonable  or  unreasonable  disposi- 
tion of  his  estate  should  have  much  weight  in 
the  decision  of  the  question." 

The  extracts  from  the  charge  which  we 
have  set  forth  above  are  criticized  upon  the 
ground  that  they  contravene  that  part  of  the 
statute  quoted  declaring  that  in  oases  of 
doubt  as  to  the  extent  of  the  weakness  of  in- 
tellect the  reasonable  or  unreasonable  dis- 
position of  his  estate  by  the  testator  should 
have  weight  in  the  decision  of  the  question. 
And  if  there  were  evidence  in  the  case  tend- 
ing to  show  the  value  of  the  distributive 
shares  given  to  each  of  the  legatees  so  that 
'  the  jury  from  the  evidence  in  the  case  would 
have  been  authorized  to  find  that  there  were 
inequalitfes  in  the  value  of  the  legacies  be- 
queathed there  would  have  been  merit  in  the 
criticism  of  the  charge.  But,  in  view  of  the 
fact  that  there  was  no  evidence  from  which 
the  Jury  could  find  that  there  existed  in- 
.  equalities,  the  charge  could  not  have  been 
hurtful,  and  it  was  therefore  not  error  re- 
quiring the  grant  of  a  new  trial, 

Judgment  affirmed. 

All  the  Justices  concur. 


<153  Ga.  69) 

PUCKETT  V.  HEATON.     (No.  2624.) 

(Supreme  Court  of  Georgia.     Feb.  28,  1922.) 

(SyUabu§  hy  the  Court.) 


f.  Trial  ^=5>I9I  (3)— Instruction  held  erroneons 
as  assuming  truth  of  plaintiff's  contention  as 
to  terms  upon  which  land  was  to  be  con- 
veyed. 

The  charge  of  the  court  complained  of  vir- 
tually assumed  as  true  a  contention  of  the 
plaintiff  as  to  which  there  was  an  issue  of  fact 
made  by  the  defendant's  contention  respecting 
the  same  question.  The  issue  made  by  these 
conflicting  contentions,  being  one  of  fact,  should 
have  been  submitted  to  the  jury,  and  the  court 
erred  in  assuming  one  to  be  true  rather  than 
the  other. 

2.  EJelstment  ^ssl 42(4)— One  holdlno  under 
oontraet  to  purchase  not  bona  flde  holder  un- 
der adverse  claim  as  to  offsetting  Improve- 
ments. 

One  in  possession  of  land  under  a  bond  for 
title,  or  under  a  verbal  agreement  with  the 
owner  by  the  terms  of  which  the  latter  is  to 
convey  to  him  the  land  upon  the  payment  of  the 
purchase  price,  is  not  such  a  bona  fide  holder 
of  the  land  under  adverse  claim  of  title  as  to 
avail  himself  of  the  beneficial  provisions  of  sec- 
tion 5587  of  the  Civil  Code,  declaring  when  one 
may  set  off  the  value  of  permanent  improve- 
ments. 


3.  New  trial  «=5>4I(3)— -Error  In  oharge  as  te 
matter  respecting  which  defendant  not  enti- 
tled to  recover  not  sufficient  ground. 

The  jury  found  against  the  contentions  of 
the  defendant  that  he  had  paid  the  purchase 
price  of  the  land  and  was  entitled  to  a  con- 
veyance; and  it  necessarily  follows  that  he  was 
not  a  bona  fide  holder  of  the  land  under  an  ad- 
verse claim  of  right.  Consequently,  even  if  the 
court  instructed  the  jury  that  in  estimating 
the  value  of  the  improvements  placed  upon  the 
land  they  should  take  into  consideration  the 
value  of  the  improvements  at  the  time  they 
were  made,  and  not  at  the  time  of  the  trial, 
this  charge  would  not  entitle  the  defendant  in 
this  case  to  a  new  trial,  as  the  jury  actually 
allowed  the  defendant  to  recover  a  certain  sum 
as  the  excess  of  the  value  of  the  improvements 
over  the  mesne  profits.  For  a  similar  reason 
the  rejection  of  evidence  which  tended 'to  show 
the  value  of  the  improvements  at  the  time  of 
the  trial  was  not  such  error  as  entitled  the  de- 
fendant to  a  new  trial. 

4.  Appeal  and  error  <d=:»302(3)— When  ground 
of  motion  does  not  show  relevancy  of  ex- 
cluded evidence,  oonrt  will  not  determine  ad- 
missibility. 

The  relevancy  of  certain  notes  to  the  issue 
made  by  the  contentions  of  the  parties,  which 
were  rejected  when  offered  in  evidence  by  the 
defendant,  is  not  made  to  appear  in  the  ground 
of  the  motion  for  new  trial  complaining  of  the 
rejection  of  this  evidence;  and  consequently 
this  court  will  not  attempt  to  determine  the 
admissibility  of  such  evidence,  as  it  would  be 
necessary  to  examine  other  parts  of  the  record 
to  ascertain  this,  and  such  an  examination  will 
not  be  undertaken  by  the  court  to  aid  an  incom- 
plete'ground  of  a  motion  for  new  triaL 

Error  from  Superior  Court,  Haralson 
Ck>unty;   F.  A.  Irwin,  Judge. 

Action  by  W.  W.  Heaton  against  J.  D. 
Pnckett.  Judgment  for  plaintiff,  and  d^end- 
ant  brings  error.    Reversed. 

See,  also,  151  Ga.  211,  106  S.  R  116. 

Taylor  Smith,  of  Bremen,  and  M.  J.  Head, 
of  Tallapoosa,  for  plaintiff  in  error. 

Griffith  &  Matthews,  of  Buchanan,  for  de- 
fendant in  error. 

ATKINSON,  J.  W.  W.  HeaUm  brought 
complaint  for  land  against  J.  D.  Puckett 
Upon  the  trial  of  the  case  the  Jury  found 
in  favor  of  the  plaintiff,  but  allowed  the  de- 
fendant to  recover  $100  for  valuable  im- 
provements made  on  the  land.  The  defendant 
made  a  motion  of  new  trial,  whidi  was  oTer- 
ruled,  and  he  excepted. 

The  defendant  in  this  case  did  not  deny 
that  the  legal  title  to  the  land  was  In  the 
plaintiff,  but  he  undertook  to  show  that  the 
plaintiff  could  not  recover,  because  the  de- 
fendant had  an  equitable  title;  and  this 
claim  of  equitable  title  was  founded  on  the 
fact  that  be  had  purchased  the  land  from 
one  Driver,  giving  his  notes  for  the  purchase 
money  and  receiving  a  bond  for  title  from 


^s9For  other  oases  see  same  topic  and  KSY-NTJMBBR  in  all  Key-Numbered  Digests  and  Indexes 


6a.)  DUBKENGE 

(111 

Driyer ;  that,  belBg  unable  to  pBj  the  notes 
as  they  fell  due,  he  entered  into  a  contract 
with  the  plaintiff,  by  the  terms  of  which  the 
latter  was  to  purchase  the  land  from  Driver, 
take  defendant's  obligation  for  the  payment 
of  the  purchlase  money,  give  him  a  bond  for 
title,  and,  when  the  purchase  price  was  paid, 
make  him  a  dc«d  to  the  land.  Plaintiff  in 
part  admitted  the  agreement  set  up  by  the 
defendant,  but  claimed  that  he  was  to  make 
deed  to  the  defendant,  not  when  he  had  fin- 
ished paying  the  purchase  price  of  the  land, 
but  when  he  had  paid  the  purchase  price  of 
the  land  and  his  indebtedness  to  the  Waco 
Mercantile  Company,  of  which  the  plaintiff 
was  president.  Thus,  according  to  the  plain- 
tiff's statement  of  the  agreement  between 
himself  and  the  defendant,  upon  the  execu- 
tion of  which  the  land  was  to  be  conveyed 
by  plaintiff  to  the  defendant,  there  were  two 
separate  and  distinct  obligations  imposed  up- 
on the  defendant,  and  a  compliance  with 
both  was  a  prerequisite  to  the  execution  of 
the  conveyance.  The  defendant  insisted  that 
he  had  complied  with  the  agreement  as  it 
was  actually  entered  into.  There  were  cer- 
tain notes  executed,  which  purported  to  be  for 
rent,  but  defendant  claims  that  he  did  not 
know  the  contents  of  these  notes;  that  he 
was  an  unlettered  man,  not  able  to  read  or 
write,  and  accepted  the  statement  of  the 
plaintiff  as  to  the  contents  of  the  notes,  al- 
leging that  the  plaintiff  said  that  they  were 
purchase  price  notes.  There  are  other  is- 
sues, collateral  in  their  nature,  raised  in  the 
case;  but  the  foregoing  statement  of  facts 
shows  the  substantial  issue  and  the  diver- 
gence of  the  claims  of  £he  plaintiff  and  de- 
fendant as  to  the  essential  features  of  the 
contract  respecting  the  purchase  of  the  land. 
[1]  1.  In  charging  the  Jury  the  court,  after 
a  partial  statement  of  the  contentions  of  the 
parties,  gave  them  the  following  instruc- 
tions: 

**I  diarge  you  .thiat,  when  the  defendant 
pleads  payment  he  sets  up  that  he  has  paid  the 
purchase  money  and  the  indebtedness  due  to 
HeatOB  and  the  Waco  Mercantile  Company  at 
the  time  this  alleged  contract  was  made,  the 
burden  is  upon  him  to  satiafjr  yon  by  a  pre- 
ponderance of  the  evidence  that  he  has  made 
this  payment  as  he  contends;  that  he  has  paid 
the  old  debts  due  the  mercantile  company  and 
W,  W.  Heaton,  at  the  time  this  trade  was  en- 
tered into.  He  must  show  you  by  a  prepon- 
derance of  the  testimony  that  he  has  done 
that,  just  as  though  he  was  bringing  a  suit  and 
occupied  the  position  of  plaintiff  in  the  case." 

This  charge  was  error,  because  it  sub- 
mitted to  the  Jury  the  plaintifTs  contention 
of  the  case  as  true,  and  as  though  there  were 
no  issue  between  the  plaintiff  and  the  de- 
fendant as  to  what  were  the  actual  terms 
of  the  agreement  touching  the  conveyance  of 
the  land  to  the  defendant  If  the  plaintiff's 
contention*  as  to  the  actual   terms  of  the 
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agreement  had  been  undisputed,  the  <diarge 
would  not  have  been  open  to  the  criticism 
made  upon  it;  but  the  defendant  directly 
contradicted  the  plaintiff  upon  this  controlling 
issue,  and  submitted  evidence  to  sustain  his 
contention,  and  the  court  should  not  have 
assumed  as  true  the  contention  of  one  party, 
and  rejected  that  of  the  other  party,  but 
should  have  submitted  their  conflicting  con- 
tentions to  the  Jury. 

[2]  2.  It  sufficiently  appears  from  the  state- 
ment of  facts  set  forth  above  that  the  de- 
fendant, according  to  his  own  contentions, 
was  in  iK>ssession  of  the  land  under  an  agree- 
ment by  the  terms  of  which  he  was  to  have 
executed  to  him  a  conveyance  of  €he  land 
by  the  plaintiff  when  the  claims  of  the  lat- 
ter for  the  purchase  money  were  paid.  That 
being  true,  he  was  not  in  possession  of  the 
land  under  an  adverse  daim  of  title;  and 
if  he  made  valuable  improvements  upon  the 
land,  but  failed  to  pay  the  purchase  money 
for  the  property,  he  would  not  have  the 
right,  under  the  provisions  of  section  5687 
of  the  Code  of  1910,  providing  that  a  bona 
fide  holder  may  set  off  the  value  of  improve- 
ments and  recover  a  verdict  for  the  value  of 
the  amount  of  the  excess  of  the  value  of  the 
improvements  over  the  mesne  profits,  to  re- 
Cover  such  excess. 

[3,4]  3,4.  The  rulings  made  in  headnotes 
3  and  4  require  no  elaboration. 

Judgment  reversed. 

All  the  Justices  concur. 


(152  Ga.  793) 
DURRENCE  et  al.  v.  COWART.    (No.  2631.) 

(Supreme  Court  of  Ckorgia.     Feb.  18,  1922.) 

(SyUabua  5y  the  Court,) 

1.  A|»peal  and  error  ^=s>800— Exceptions,  bill  of 
^=:»20»Pniyer  of  bill  ef  exceptions  held  suf- 
ficient; amendment  of  bill  of  eocoeptions,  by 
adding  prayer  for  relief,  defeats  motion  to 
dismiss. 

On  the  call  of  the  case  in  this  court  coun- 
sel for  the  defendant  in  error  moved  to  dis- 
miss the  writ  of  error,  on  the  ground  ^at 
"there  is  no  prayer  in  the  bill  of  exceptions  or 
elsewhere  praying  that  the  errors  complained 
of  may  be  reviewed  and  corrected,  and  be- 
cause there  is  ^o  prayer  in  the  said  bill  of  ex- 
ceptions for  any  relief  because  of  the  alleged 
errors  or  otherwise."  Thereupon  the  plain- 
tifTs in  error  amended  their  bill  of  exceptions 
as  follows:  "I^aintiffs  in  error  pray  that  the 
errors  alleged  to  have  been  committed  may  be 
considered  and  corrected.'*  Held,  that  the  bill 
of  exceptions  as  amended  was  sufficient,  and  the 
motion  to  dismiss  the  writ  of  error  is  denied. 

2.  Pleading  ^=s>248(  1 6)— Amendment  In  parti- 
tion, kdding  other  land,  subjeot  to  demHrrer, 
as  settino  up  new  oause  of  action,  etc. 

During  the  trial  the  plaintiff  offered  an 
amendment  which  sought  to  add  another  and 
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different  100  acres  of  land  to  the  SI  acres  al- 
ready described  in  the  petition,  so  that  the  pro- 
ceeding would  be  for  the  partition  of  151  acres. 
The  defendant  demurred,  and  mo^ed  to  strike 
said  amendment,  on  the  ground,  first,  that  it  set 
up  a  new  and  distinct  cause  of  action;  second, 
because  it  seeks  to  have  partitioned  a  separate 
and  distinct  tract  of  land  from  that  sought  to 
be  partitioned  in  the  original  petition  in  said 
case.  The  court  overruled  the  demurrer,  ^nd 
the  defendant  excepted.  Held,  that  the  court 
erred  in  refusing  to  sustain  the  demurrer  to  the 
amendment,  based  on  the  above-stated  grounds. 
Venable  y.  Burton,  118  Ga.  150,  159,  45  S.  E. 
29;  Stringer  ▼.  MitcheU,  141  Ga.  403,  81  &  E. 
194. 

3.  Appeal  and  error  ^=»843(l)— Where  cto- 
fflurr^r  erroneously  overruledy  subsequent 
proceedings  not  considered. 

The  remaining  assignments  of  error  will 
not  be  dealt  with,  for  the  reason  that,  after  the 
court  erroneously  overruled  the  demurrer  men- 
tioned in  the  next  preceding  headnote,  all  sub- 
sequent proceedings  were  nugatory. 

Error  from.  Superior  Ck)urt,  Tattnall 
County ;  W.  W.  Sheppard,  Judge. 

Action  by  J.  L.  Ck)wart,  administrator, 
against  Eugenia  Durrence  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Beversed. 

W.  H.  Waters  filed  a  petition  for  the  par- 
tition of  *'51  acres  of  land,"  bounded  as  fol- 
lows : 

"On  the  north  by  lands  of  the  estate  of 
John  Waters,  deceased,  late  of  said  county; 
on  the  east  by  lands  of  Willie  Norman  and  J. 
P.  B.  Sikes;  on  the  south  and  west  by  lands 
of  J.  P.  B.  Sikes,  situated,  lying,  and  being  in 
the  state  and  county  aforesaid,  and  In  the  1432d' 
district  of  said  county,  G.  Bi." 

He  alleged  that  John  Waters  died  seized 
and  possessed  of  the  land;  that  the  same 
was  set  apart  as  dower  to  Nancy  Waters, 
the  widow  of  John  Waters,  and  she  held  the 
same  until  the  time  of  her  death;  that  he 
was  one  of  seven  children  of  John  Waters, 
had  never  parted  with  his  Interest  in  the 
dower,  and  was  entitled  to  a  one-seventh  part. 
Pending  the  action,  the  petitioner  died,  and 
his  administrator  was  made  a  party.  By 
amendment  the  petitioner  set  up  that  the 
land  set  apart  as  dower  to  Nancy  Waters  con- 
sisted of  151  acres,  Instead  of  51  acres,  and 
that  the  151  acres  were  bounded  as  follows: 

"On  the  north  by  lands  of  S.  M.  Groover; 
on  the  east  by  lands  of  Jasper  Blocker  and 
lands  formerly  owned  by  Willie  Norman  and 
J.  P.  B.  Sikes;  on  the  south  by  lands  for- 
merly owned  by  J.  P.  B.  Sikes;  on  the  west 
by  lands  formerly  owned  by  J.  P.  B.  Sikes,  and 
lands  of  Noah  Waters,  D.  H.  Groover,  and 
perhaps  others,  and  better  known  as  the  dow- 
er lands  of  Nancy  Waters,  and  including  the 
south  half  of  the  Jacob  Brazell  survey  of  land, 
situate,    lying,   and   being   in   the    state    and 


county  aforesaid  and  formerly  in  the  1432d 
district,  G.  M.,  of  said  county." 

When  the  cause  came  on  for  trial  the  de- 
fendant demurred  to  and  moved  to  strike  the 
amendment,  because  (1)  it  set  up  a  new  and 
distinct  cause  of  action;  and  (2)  because  it 
sought  to  have  partitioned  a  tract  of  land 
separate  and  distinct  from  that  set  out  in  the 
original  petition.  Error  is  assigned  on  excep- 
tions pendente  lite  taken  upon  the  overruling 
of  this  demurrer.  The  trial  of  the  case  re- 
sulted in  a  verdict  finding  for  the  plaintiff  a 
one-seventh  interest  of  the  151  acres  of  land, 
and  $180  mesne  profits.  A  motion  for  new 
trial  filed  by  the  defendant  was  overruled, 
and  error  is  also  assigned  upon  that  Judg- 
ment. 

H.  H.  Elders,  of  Beldsville,  and  Hines  & 
Jordan,  of  Atlanta,  for  plaintiffs  in  error. 

W.  T.  Burkhalter,  of  Beldsville,  fordefend- 
ant  in  error. 

GILBEBT,  J.  Judgment  reversed.  All 
the  Justices  concur. 


QRESHAM  V.  LEE. 


(IfiS  Oa.  829) 
(NO.  2604.) 


(Supreme  Court  of  Georgia.     Feb.  23,  1922.) 

(8yUabu9  hy  the  Court,) 

1.  Broken  ^=»55( I)— Broker  first  presentlag 
customer  as  ready  to  buy  not  as  a  matter  ef 
law  procttring  cause  so  as  to  defeat  another's 
right  to  commissions. 

Where  property  has  been  listed  for  sale  with 
two  or  more  real  estate  brokers,  and  one  of 
them,  witlx  the  knowledge  of  the  owner,  has  in- 
terested a  customer  in  the  purchase,  and,  wfaQe 
negotiations  with  the  broker  are  still  pending, 
the  owner  proceeds  to  close  the  sale  with  the 
same  customer  through  another  broker,  the 
latter  being  the  first  to  present  the  customer 
as  ready,  able,  and  willing  to  buy,  and  actually 
offering  to  buy,  at  the  price  and  on  the  terms 
stipulated  by  the  owner;  ami  where  the  owner, 
pending  such  negotiations,  has  committed  no 
act  of  bad  faith,  the  efforts  of  the  broker  thus 
actually  closing  the  trade  cannot  be  regarded, 
as  a  matter  of  law,  as  the  procuring  cause  of 
the  sale,  so  as  to  exclude  the  claim  of  tibe  other 
broker  against  the  owner  for  commissions. 

2.  Brokers  ^=»55(l)— Owner  acta  at  his  peril 
In  selling  through  one  broker  to  customer 
which  he  knows  was  Interested  by  another. 

In  such  a  case  the  owner  must  proceed  at 
his  peril,  in  effecting  the  sale  and  paying  the 
commissions  to  the  broker  thus  dosmg  the 
sale. 

3.  Brokers  ^=1988(3)— Question  of  fact  as  to 
which  of  two  brokers  was  proeuring  eansa. 

Under  the  facts  stated  in  the  questions  pro- 
pounded by  the  Court  of  Appeals,  it  cannot  be 
said,  as  a  matter  of  law,  that  a  finding  was  de- 
manded in  favor  of  either  of  the  broken;    it 
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being,  under  said  fact8»  a  question  of  fact  aa  to       Certified  Questiona  from  Court  of  Appeala. 


which  broker  was  procuring  cause  of  the  sale, 
and  therefore  entitled  to  commissions. 

4.  Courta  ^s»  190(31/2)— Party  D<rt  making  oral 
motion  In  mynlcipal  oourt  or  appealing  to  ap- 
pellate division  not  entitled  to  attack  Judg- 
ment as  contrary  to  evidence. 

Under  subdivisions  (a)  and  (b)  of  section 
42  of  the  act  establishing  the  municipal  court 
of  Atlanta  (Acts  1913,  pp.  167,  168),  a  party 
who  has  made  no  oral  motion  for  a  new  trial, 
nor  appealed  to  the  appellate  division  thereof 
from  an  order  denying  an  oral  motion  for  new 
trial,  cannot  urge  that  a  Judgment  by  that 
court,  on  a  trial  without  a  jury,  is  contrary  to 
the  evidence;  and  subdivision  (b)  denies  such 
a  right  to  a  petitioner  in  certiorari. 

ft.  Appeal  and  error  ^s»86l— On  certified  fnea- 
tiona,  decision  baaed  on  facts  therein  set  cot. 
Quaere,  whether  other  facts  in  the  record 
may  or  may  not  demand  a  finding  in  favor  of 
the  plaintiff,  is  not  decided,  because  this  court 
deals  with  questions  propounded  by  the  0>urt 
of  Appeala  only  on  such  facts  aa  are  set  out 
therein. 

(Addificnal  8fJldbu$  by  Bditorial  BiafJ 

6.  Brokers  ^s»55( I)— Broker  whose  efforts  are 
primary,  proximate,  and  procurino  cause  la 
entitled  to  commlsslona. 

Where  the  services  of  two  brokers  con- 
jointly contribute  to  a  tale,  the  broker  whose 
services  and  efforts  were  the  primary,  pros* 
imate^  and  procuring  cause  of  the  sale  la  enti- 
tled to  the  commissions. 

7.  Brokers  ^s>55(l)— Owner  cannot,  while  ne- 
gotiations are  pending,  complete  sate* through 
another  broker  and  defeat  commissions. 

Where  a  broker  notifies  the  owner  that  he 
has  a  customer  and  introduces  the  customer 
to  the  owner,  and  the  negotiations  are  still 
pending,  the  owner  cannot,  with  knowledge  of 
such  facts,  complete  the  sale  through  another 
agent  and  avoid  his  liability  for  the  commis- 
sion due  the  first  broker. 

8.  Brokers  ^s»6— Good  faith  required. 

Between  a  principal  and  a  broker  the  at- 
moat  good  faith  muat  be  exercised. 

9.  Brokers  ^=»56(3)— Owner  cannot  defeat 
right  to  commissions  by  completing  sale  him- 
self. 

Under  Civ.  Code  1910,  f  3587»  a  broker 
must  procure  a  purchaser  able,  ready,  and 
willing  to  buy,  and  actually  offering  to  buy,  on 
the  owner'a  terms,  but  when  he  procures  such 
a  purchaser,  the  principal  cannot  defeat  his 
right  to  commission  by  completing  the  sale  liim- 
self. 

19.  Courts  ^3>t90(3!/2)— Party  net  moving  for 
new  trial  In  munlcl|Nil  court  or  appealing  from 
deaial  may  bring  certiorari. 

Under  Acta  1918,  pp.  146,  167,  |  42,  subd. 
(a)  the  failure  to  move  orally  for  a  new  trial 
fn  the  Atlanta  municipal  court,  or,  if  the  motion 
in  overruled,  to  appeal  therefrom  under  para- 
l^aph  (b),  doea  not  deprive  a  party  of  his  right 
to  apply  for  a  writ  of  certiorari. 


Action  between  W.  B.  Gresham  and  M.  M. 
Lee.  Judgment  for  the  latter,  and  the  for^ 
mer  brought  error  to  the  Court  of  Appeals, 
which '  certified  qneationa  to  the  Supreme 
CU>urt    Questions  answered. 

Neufville  &  Neufville,  of  Atlanta,  for  plain- 
tiff in  error, 

Ernest  Buchanan,  of  Atlanta,  for  defend- 
ant In  error. 

HINES,  J.  [1]  1.  The  Court  of  Appeals 
desires  instructions  of  this  court  upon  the 
following  question: 

''Where  property  has  been  listed  for  sale 
with  two  or  more  real  estate  brokers,  and  one 
of  them,  with  the  knowledge  of  the  owner,  has 
interested  a  customer  in  the  purchase,  and, 
while  the  negotiations  with  the  broker  are  still 
pending,  the  owner  proceeds  to  .dose  the  sale 
with  the  same  customer  through  another  bro- 
ker, the  second  broker  being  the  first  to  present 
the  customer  as  ready,  able,  and  willing  to 
buy,  and  actually  offering  to  buy,  at  the  price 
and  on  the  terms  stipulated  by  the  owner,  and 
where  the  owner,  pending  such  negotiations,  has 
committed  no  act  of  bad  faith,  amounting  to  a 
failure  to  remain  neutral  between  the  brokera, 
or  to  an  interference  in  favor  of  the  broker 
actually  closing  the  sale,  must  the  efforts  of 
the  broker  thus  actually  closing  the  trade  be 
regarded,  as  a  matter  of  law,  as  the  procur- 
ing cause  of  the  sale,  so  as  to  exclude  the  claim 
against  the  owner  for  commissions  by  the  other 
broker,  whose  prior  negotiations  were  then  still 
pending?' 


iff 


[6]  Where  the  services  of  a  broker,  as 
well  as  those  of  another  broker,  have  con- 
Jointly  contributed  to  the  successful  termina- 
tion of  negotiations  resulting  in  the  sale  of 
real  estate  for  an  owner,  the  question  which 
of  the  brokers  is  aitltled  to  commissions 
from  the  owner  for  effecting  such  sale  de- 
pends upon  whose  efforts  were  the  primary, 
proximate,  and  procuring  cause  of  the  sale 
negotiated.  The  broker  whose  services  and 
efforts  were  the  primary,  proximate,  and 
procuring  cause  of  the  sale  would  be  entitled 
to  the  conmiissions.  Beougher  v.  Clark,  81 
Kan.  260,  10^  Pac.  39,  27  L.  R.  A.  (N.  8.)  198; 
Votaw  V.  McEeever,  76  Kan.  870,  92  Pac. 
1120. 

Where  one  broker,  with  the  knowledge  of 
the  owner,  has  interested  a  customer  in  the 
purchase,  and,  while  negotiations  with  the 
broker  are  still  pending,  the  owner  proceeds 
to  close  the  sale  with  the  same  customer 
through  another  broker,  who  first  presents 
the  customer  as  ready,  able,  and  willing  to 
buy,  and  actually  offering  to  buy,  at  the  price 
and  on  the  terms  stipulated  by  the  owner; 
and  where  the  owner,  x)ending  such  negotia- 
tions, has  committed  no  act  of  bad  faith 
amounting  to  a  failure  to  remain  neutral  be- 
tween the  brokers,  or  to  an  interference  i9 
favor  of  the  broker  actually  closing  the  safe, 
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the  broker  thus  actually  closing  the  trade 
cannot  be  said,  as  a  matter  of  law,  to  be  the 
one  whose  efforts  were  the  primary,  proxi- 
mate, and  procuring  cause  of  the  sale.  Un- 
der such  clrciunstancee  it  becomes  a  question 
of  fact  as  to  which  broker  was  the  proxi- 
mate, predominating  cause  of  the  sale.  Mur- 
ray ▼.  Currie,  7  Car.  &  P.  584,  2  Eng.  R.  C. 
527. 

[7]  Where  a  broker  for  the  sale  of  proper- 
ty notifies  the  owner  that  he  has  a  customer, 
and  introduces  such  customer  to  the  owner, 
and  where  the  negotiations  between  such 
broker  and  such  customer  are  pending  and 
have  not  fallen  through,  the  owner  cannot, 
with  the  knowledge  of  the  facts,  complete 
the  purchase  through  another  agent  and 
avoid  his  liability  for  the  commission  due  the 
first  broker.  Beougher  v.  Clark,  81  Kan.  250, 
106  Pac.  39,  27  L.  R.  A.  (N.  S.)  198;  Jen- 
nings V.  Trammer,  52  Or.  149,  96  Pac.  874,  23 
L.  R  A.  (N.  S.)  164,  132  Am.  St  Rep.  680; 
Day  V.  Porter,  161  lU.  235,  43  N.  E.  1073; 
Rigdon  V.  More,  226  lU.  382,  80  N.  E.  901. 

The  law  will  not  permit  one  broker  who 
has  been  Intrusted  with  the  sale  of  land,  and 
is  working  with  a  customer  whom  he  has 
found,  to  be  deprived  of  his  commission  by 
another  agent  stepping  in  and  selling  the  land 
to  the  customer  so  found  by  the  first  broker. 
Williams  V.  Bishop,  11  Colo.  App.  378,  53 
Pac.  239 ;  Clifford  v.  Meyer,  6  Ind.  App.  633, 
34  N.  E.  23;  Hogan  v.  Slade,  98  Mo.  App. 
44,  71  S.  W.  1104;  McCormack  v.  Henderson, 
100  Mo.  App.  647,  75  S.  W.  171;  Holland  v. 
Vinson.  124  Mo.  App.  417,  101  S.  W.  1131; 
Gilmour  v.  Freshaur,  126  Mo.  App.  299, 102  S. 
W.  1107;  Wood  V.  Wells,  108  Mich.  320,  61 
N.  W.  503;  Elmendorf  v.  Golden,  37  Wash. 
664,  80  Pac.  264. 

18]  Between  the  principal  and  the  broker 
the  utmost  good  faith  must  be  exercised. 
Jennings  v.  Trummer,  52  Or.  149,  96  Pac. 
874,  23  L.  R.  A.  (N.  S.)  164,  132  Am.  St.  Rep. 
680. 

Under  the  facts  recited  in  the  above  ques- 
tion it  cannot  be  said,  as  a  matter  of  law, 
that  the  second  broker  was  the  procuring 
cause  of  the  sale;  and  we  answer  this  ques- 
tion in  the  negative. 

[2]  2.  The  Court  of  Appeals  propounds  this 
question: 

''Is  it  the  rule,  in  such  a  case,  that  the  own- 
er could  only  proceed  at  his  peril  to  effect  the 
sale  and  pay  the  commission  to  the  broker  thus 
closing  the  sale,  for  the  reason  that,  under  such 
circumstances,  it  is  not  a  question  of  law,  but 
one  of  fact,  to  be  determined  under  the  particu- 
lar circumstances  of  the  case,  as  to  whose  ef- 
forts were  the  primary,  proximate,  and  pro- 
curing cause  of  the  sale?" 

Under  the  above  authorities  and  the  princi- 
ples therein  ruled  we  answer  the  above  ques- 
tion in  the  affirmative. 

[3]  3.  The  Court  of  Appeals  propounds  this 
question: 


"In  such  a  case,  does  the  mere  fact  that  a 
broker  was  the.  first  to  interest  the  purchaser 
in  the  property,  to  the  extent  that  he  began 
negotiations  for  a  purchase,  which  continued 
until  a  sale  was  effected  to  the  same  customer 
through  another  broker,  render  the  owner  lia- 
ble, as  a  matter  of  law,  for  commissions  to  the 
first  broker,  as  the  one  whose  efforts  must  be 
taken  to  be  the  procuring  cause  of  the  sale, 
although  the  owner  commits  no  act  of  bad 
faith  toward  the  first  broker,  but  merely  knows 
that  he  found  the  prospect  and  was  the  first  to 
begin  negotiations?" 

Under  the  facts  stated  in  the  first  question 
and  in  this  question,  would  the  owner,  as  a 
matter  of  law,  be  liable  to  the  agent  for  his 
commissions?  According  to  the  case  as  stat- 
ed, one  broker,  with  the  knowledge  of  the 
owner,  interested  a  customer  in  the  purchase. 
While  the  negotiations  between  the  purchas- 
er and  this  broker  were  still  pending,  the 
owner  proceeded  to  close  the  sale  with  the 
purchaser  through  another  broker.  The  re- 
lation between  the  owner  and  the  first  broker 
had  not  been  terminated,  but  continued  until 
a  sale  was  effected  to  the  customer  through 
the  second  broker.  The  second  broker  first 
presented  the  customer  as  ready,  able,  and 
willing  to  buy,  and  actually  offering  to  buy, 
at  the  price  and  on  the  terms  stipulated  by 
the  owner,  and  the  owner  had  conmiitted  no 
act  of  bad  faith  in  the  transaction.  Under 
these  circumstances,  would  the  owner  be  li- 
able as  a  matter  of  law  to  pay  the  first  bro- 
ker his  commissions? 

[9]  The  general  rule  is  that,  where  the 
owner  of  property  employs  a  broker  to  sell 
the  same,  in  order  to  earn  his  commissions 
the  broker  must  procure  a  purchaser  who  is 
able,  ready,  and  willing  to  buy,  and  who  act- 
ually offers  to  buy,  on  the  terms  stipulated 
by  the  owner.  Phinizy  v.  Bush,  129  Ga.  479, 
59  S.  E.  259;  Civil  Code,  §  3587.  Where  a 
broker  employed  to  negotiate  a  sale  of  a  par- 
cel of  land  procures  a  purchaser  ready,  able, 
and  willing  to  purchase  upon  terms  satisfac- 
tory to  the  principal,  the  principal  cannot  de- 
feat the  broker's  right  to  commission  by 
taking  the  proceeding  out  of  the  hands  of  the 
broker  and  completing  the  sale  himself. 
Gresham  v.  Connally,  114  Ga.  906,  41  S.  E.  42. 
The  same  result  would  follow  if  the  owner 
dealt  with  the  customer  through  another 
broker.  Jennings  v.  Trummer,  52  Or.  149,  M3 
Pac.  874,  23  L.  R.  A.  (N.  S.)  164,  132  Am.  St 
Rep.  680.  Which  of  two  brokers,  both  of 
whom  are  employed  to  sell  a  piece  of  real  es- 
tate, and  who  expended  effort  In  attempting 
to  sell  the  same,  is  the  procuring  cause  of  the 
sale,  is  usually  a  question  of  fact  for  the 
jury.  Rosenfield  v.  Wall,  94  Conn.  418,  109 
Atl.  409,  9  A.  L.  R.  1189;  Jennings  v.  Trum- 
mer, 52  Or.  149,  96  Pac.  874,  23  I/.  R.  A.  (N. 
S.)  164, 132  Am.  St.  Rep.  680;  Murray  v.  Cur- 
rie, 7  Car.  &  P.  584,  2  Eng.  R.  C.  527;  Doon- 
an  V.  Ives,  73  Ga.  295. 

We  understand,  from  the  queationa  pr<^ 
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pounded  by  the  Court  of  Appeals,  that  that 
court  Inquires,  and  wlBhes  Instructions, 
whether*  under  the  facts  stated  in  such  ques- 
tions, either  of  these  two  brokers,  as  a  mat- 
ter of  law,  is  entitled  to  commissions  for  the 
sale  of  this  property;  and  not  whether  a 
finding  in  favor  of  either  broker  would  be 
contrary  to  the  evidence  or  to  the  law.  So 
understanding  the  purport  of  these  questions, 
we  answer  the  third  question  in  the  nega- 
tive. 

[6]  There  appear  in  the  record  other  t&cts 
which  may  or  may  not  make  a  case  for  the 
plaintitr,  and  which  may  or  may  not  demand, 
as  a  matter  of  law,  a  finding  in  his  favor.  It 
appears  that  the  plaintiff  took  the  prospec- 
tive customer  to  the  premises  on  Saturday, 
before  any  sale  was  effected;  and  on  that 
day  the  defendant  took  the  first  broker  and 
this  customer  over  the  premises.  This  in- 
spection of  the  premises  and  this  interview 
between  the  purchaser  and  the  owner,  in  the 
presence  of  the  first  broker,  resulted  in  an 
understanding,  according  to  the  contention  of 
the  plaintiff,  by  which  the  wife  of  the  pur- 
chaser was  to  see  this  property  on  the  follow- 
ing Sunday  afternoon.  The  customer  was  to 
see  the  plaintiff  about  the  purchase  of  this 
property  on  the  next  Monday.  On  Saturday 
night  the  first  broker  called  up  the  owner, 
and  informed  her  that  the  purchaser  made 
an  offer  for  this  property,  less  than  her  price, 
which  she  declined.  The  purchaser  said  he 
would  give  the  owner's  price,  if  his  wife  was 
pleased  with  the  property;  but  it  does  not 
appear  that  this  fact  was  commxmicated  to 
the  owner.  On  the  following  Sunday  after- 
noon, after  the  above  inspection  of  this  prop- 
erty, by  the  purchaser,  the  latter  went  out 
to  see  the  same.  At  that  time  the  second 
broker  was  at  the  premises,  showing  the 
same  to  other  customers.  It  appears  that  the 
second  broker  told  the  owner  that  she  need 
not  be  uneasy  about  selling  this  property, 
and  that  if  she  did  not  sell  it  he  would  buy 
it  On  this  occasion  the  customer  asked  the 
owner  if  she  had  sold  the  house,  and  she  re- 
plied that  she  had  not,  but  to  the  first  one 
who  came  to  her  with  a  check  the  next  day 
she  would  sell  the  same.  On  the  next  day 
the  second  broker  went  to  the  house  of  the 
owner,  and  informed  her  he  had  sold  the 
premises.  The  owner  states  that  she  did  not 
know  who  the  purchaser  was,  or  why  he 
switched  from  the  first  broker  to  the  second 
broker,  and  on  this  subject  the  record  is 
silent;  but  the  owner  did  transfer  to  the  cus- 
tomer of  the  first  broker  her  bond  for  title 
under  which  she  held  the  premises. 

It  has  been  held  that  where  the  owner  of 
real  estate  closes  a  deal  with  a  customer  of  a 
real  estate  agent,  through  other  agents,  and 
at  a  lower  price  than  was  named  to  the  first 
agent,  while  the  latter's  authority  is  unre- 
voked, and  he  is  still  working  with  the  custo- 
mer at  the  price  named  to  him,  he  must  pay 


the  agent  his  commission.  Uogan  v  Slade, 
98  Mo.  App.  44,  71  S.  W.  1104;  Holland  v. 
Vinson,  124  Mo.  App.  417,  101  S.  W.  1131; 
Clifford  V.  Meyer,  6  Ind.  App.  633,  34  N.  B. 
23;  Grove  Realty  Co.  v.  Adair,  26  Ga.  App. 
220.  105  S.  K.  735. 

But  as  these  additional  facts  are  not  em- 
braced in  the  questions  propounded,  this 
court  does  not  undertake  to  say  what  weight 
should  be  given  them,  or  whether  they,  with 
the  facts  stated  in  the  questions  propounded, 
demand  a  verdict  for  the  plaintiff. 

[4]  The  Court  of  Appeals  propounds  this 
question: 

"(a)  If  an  affirmative  answer  is  given  to  the 
second  question,  has  a  petitioner  for  certiorari 
in  a  case  in  the  manidpal  court  of  Atlanta, 
who  has  made  no  motion  for  new  trial  in  the 
manidpal  court  nor  appealed  to  the  appellate 
division  thereof,  the  right  to  urge  that  a  find- 
ing and  judgment  rendered  by  that  court,  on  a 
trial  without  a  jury,  is  contrary  to  the  weight 
of  the  evidence?  (b)  Does  the  act  establish- 
ing the  munidpal  court  of  Atlanta  (Ga.  L.  1913, 
p.  145),  and  especially  subdivisions  (a)  and  (b) 
of  section  42  thereof,  deny  such  a  right  to  a  pe- 
titioner m  certiorari  in  such  a  case?" 

A  petitioner  for  c^tiorarl  in  a  case  in 
the  municipal  court  of  Atlanta,  who  has 
made  no  motion  for  a  new  trial  therein,  nor 
appealed  to  the  appellate  division  thiereof, 
has  no  right  to  urge  that  a  finding  and  Judg- 
ment in  that  court,  on  a  trial  without  a  Jury, 
is  contrary  to  the  weight  of  evidence.  Sec- 
tion 42,  paragraph  (a)  of  the  act  creating  the 
munidpal  court  of  Atlanta  (Ga.  L.  1913,  pp. 
146,  167)  provides: 

"Upon  the  rendition  of  a  verdict  of  a  Jury  in 
said  court  or  upon  the  announcement  of  judg- 
ment by  the  court  in  a  case  tried  without  a 
Jury,  any  party  to  said  cause,  or  his  counsel, 
may  make  an  oral  motion  for  a  new  trial  in  the 
said  court  and  unless  an  oral  motion  for  a  new 
trial  shall  be  made  upon  the  rendition  of  judg- 
ment 6r  the  finding  of  a  verdict,  the  parties 
shall  be  held  to  have  waived  their  right  to 
move  for  a  new  trial,  except  npon  the  grounds 
upon  which  eztraordinavy  motions  for  new 
trial  may  be  made.  *  *  *  Should  the  court 
grant  said  motion  upon  any  ground,  there  shall 
be  no  appeal  from  such  judgment  granting  a 
new  trial  and  the  case  shall  stand  for  new  trial, 
de  nova" 


[10]  This  paragraph  means  that  when  a 
party  fails  to  make  the  oral  motion  for  new 
trial  therein  provided  for,  he  shall  be  held 
to  have  waived  his  right  to  move  for  a  new 
trial  in  said  court.  But  a  failure  to  make 
said  motion,  or,  if  overruled,  to  appeal  there- 
from, as  is  provided  in  paragraph  (b)  of  said 
section,  does  not  strip  such  party  of  his  right 
to  apply  for  the  writ  of  certiorari.  Johnston 
y.  Brenau  College-Conservatory,  146  Ga.  182, 
91  S.  B.  85. 

In  a  case  in  the  municipal  court  of  Atlan- 
ta, where  no  Jury  is  demanded  and  the  trial 
Judge  passes  npon  the  issues  of  law  and  fact 
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buTolved  and  renders  Judgment,  that  Judg- 
ment or  the  Judgment  of  the  trial  Judge  over- 
ruling an  oral  motion  for  a  new  trial  may  be 
reviewed  by  certiorari,  without  first  taking 
an  appeal  to  the  appellate  division  of  that 
court  from  the  Judgment  on  the  oral  motion 
for  a  new  trial.  Taylor  v.  Mutual  Benefit 
Ass'n,  146  Ga.  060,  92  S.  E.  47. 

Subdivision  (b)  of  said  section  provides 
that,  should  the  trial  Judge  deny  such  oral 
motion  for  a  new  trial,  an  appeal  will  He  to 
the  .appellate  division  of  said  court,  except 
upon  two  grounds:  (1)  That  the  verdict  found 
or  Judgment  rendered  is  contrary  to  the  evi- 
dence and  the  principles  of  equity;  and  (2) 
that  said  verdict  or  Judgment  Is  decidedly 
and  strongly  against  the  weight  of  the  evi- 
dence; which  excepted  grounds  for  new  trial 
shall  not  be  otherwise  urged  than  In  such 
oral  motion,  "and  as  to  which  excepted 
grounds  the  order  denying"  the  oral  "mo- 
tion for  new  trial  shall  be  conclusive,  and 
such  ground  shall  not  be  urged  upon  appeal 
from  such  order,  nor  by  writ  of  error."  This 
court  has  held  that — 

*<Sabdivision  (b)  of  section  42  [of  this  act] 
denies  to  a  petitioner  in  certiorari,  or  a  plaintiff 
in  error  seeking  a  review  in  the  Goart  of  Ap- 
peals, the  right  to  urge  the  question  of  suffi- 
ciency of  the  evidence  as  a  ground  for  rever- 
sal." Johnston  v.  Brenau  Gollege-Gonserva- 
tory,  supra. 

That  was  a  decision  by  a  full  bench  of  this 
court,  and  Is  controlling.  On  the  strength 
of  that  decision  we  answer  paragraph  (a)  of 
question  4  in  the  negative,  and  paragraph  (b) 
of  said  question  in  the  affirmativei 

All  the  Justices  concur. 


(153  Ga.  75) 

HAND  V.  MATTHEWS.     (No.  2532.) 

(Supreme  Court  of  Georgia.    March  1,  1Q22,) 

(ByllahfM  hy  the  Court) 

f.  Mortgages  «=937(2)  —  Conveyance  oan  bt 
shown  to  be  seourlty  by  parol,  when  vendor 
In  possession;  that  oontraot  relinquishing 
right  In  property  and  taking  option  to  repvr- 
ohase  was  security  could  be  shown  by  parol. 

Instruments  conveying  land,  however  clear 
and  unambiguous,  can  alwsys  be  shown  by  pa- 
rol evidence  to  have  been  made  to  secure  debt, 
where  the  vendor  remains  in  possession. 

2.  SnfflolenQy  of  evidenoe. 

There  was  evidence  authorising  the  court  to 
submit  to  the  jury  the  issue  whether  the  title  of 
the  plaintiff  to  the  land  in  dispute  was  absolute 
or  was  made  only  to  secure  debt,  and  to  in- 
struct the  jury,  in  case  they  found  it  to  be  to 
secure  debt,  thst  upon  the  payment  of  the  debt 
BO  secured  and  interest  the  defendant  would 
be  entitled  to  redeem  the  land. 


3.  New  trial  «=»39— Trial  «=»250— Giving  ef 
InappHoable  iBetmotions,  submitting  Issue 
not  made  by  pleadings  or  evldenee^  requires 
new  trial;  Instrnotlons  sulmiltting  question 
whether  option  had  been  exerolsed  erroneous, 
without  pleading  or  proof. 

Instructions  ini^plicable  to  the  pleadings 
and  the  evidence  should  not  be  given  to  the 
jury;  and,  where  such  instructions  submit  to 
the  jury  an  issue  and  a  theory  not  supported 
by  the  pleadings  and  evidence,  a  new  trial  will 
be  granted. 

4w  Mortgages  ^=9605  —  Cross-aoHon  for  ae- 
oounting  not  defeated  by  want  of  teeder,  when 
there  Is  offer  to  pay  whatever  Is  found  due. 

In  an  equitable  cross-action  by  the  defend- 
ant for  accounting  for  rents  received  by  the 
vendee  in  a  security  deed,  who  is  seeking  to  re- 
cover the  premises  thereby  conveyed,  and  for 
which  he  is  accountable,  such  cross-action  will 
not  be  defeated  for  want  of  tender  of  the  prin- 
cipal and  interest  of  such  debt,  where  the  de- 
fendant offers  to  psy  whatever  amount  is  found 
due  after  the  plsintiff  accounts  for  rents  of  the 
premises  with  which  he  is  diargeable.  Jones 
V.  Laramore,  149  Ga.  825^  102  S.  B.  526;  Biayer 
V.  Waterman,  160  Ga.  618, 104  S.  B.  497. 

(Additional  ByJlahuB  hy  Editorial  Staff,} 

5.  Appeal  and  error  ^=s» 1 033 (5) —  Instruction 
as  to  invalidity  of  contract  held  more  favora- 
ble to  plaintiff  than  to  defendant. 

Where  plaintiff,  to  whom  W.  transferred  a 
title  bond  as  security,  canceled  the  debt,  took 
a  release  of  W.'s  interest,  and  gave  him  an  op- 
tion to  repurchase,  an  instruction  that,  if  this 
transaction  was  void  for  inadequacy  of  consid- 
eration, etc.,  it  would  place  title  in  plaintiff  as 
security,  if  erroneous,  was  more  favorable  to 
plaintiff  than  to  defendant,  and  he  could  not 
complain  thereof. 

6.  Mortgages  ^=»608'/2— Instruction  held  not 
to  give  Impression  that  contract  might  be 
valid  M  security,  though  Invalid  m  convey- 
ance. 

Where  one  holding  a  title  bond  as  security 
canceled  the  debt,  took  a  release  of  the  debt- 
or's interest,  and  gave  him  an  option  to  repur- 
chase, an  instruction  that,  if  this  contract  was 
invalid  for  inadequacy  of  consideration,  etc.,  it 
would  place  the  title  in  plaintiff  as  security, 
9i€ld  not  erroneous,  as  conveying  the  idea  that 
the  contract  might  be  valid  as  security  for  a 
debt,  but  invalid  as  a  conveyance. 

7.  Mortgages  ^=>I99(3)— Vendee,  giving  op- 
tion to  repupohase,  entitled  to  rents^  In  ab- 
sence of  contrary  agreement. 

If  one  holding  a  bond  for  title  as  secu- 
rity, and  taking  a  release  of  the  debtor's  in- 
terest, bought  the  land  absolutely,  and  only  gave 
the  other  a  right  to  rebuy  it,  he  was  entitled 
to  the  rents,  under  Civ.  Code  1910,  (  8692,  in 
the  absence  of  any  arrangement  that  the  other 
was  to  have  the  land  free  from  rent  during  the 
life  of  the  option. 

8.  Mortgages  ^=5>602— Mortgagor's  administra- 
tor entitled  to  redeem  on  payment  of  debt, 
with  interest,  less  rents. 

If  a  transaction  whereby  one  holding  a  bond 
for  title  as  security  canceled  the  debt,  took  a 
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release  of  tbe  debtor's  interestt  and  gave  hhn 
an  option  to  repurchase,  was  merely  to  secure 
the  debt,  the  debtor's  administrator  was  enti- 
tled to  redeem  on  paying  the  debt  due,  with  in- 
terest, less  any  rents  received  by  the  creditor. 

Brror  from  Superior  Court,  Fayette  Ooun- 
ty;  W.  B.  H«  Searcy,  Jr.,  Judges 

Suit  by  Lee  Etand  against  A.  Lu  Mat- 
thews, administrator.  Judgment  granting 
plaintiff  insufficient  r^ef,  and  he  brings  er- 
ror.   Rereraed. 

Lee  Hand  iMrought  suit  against  A.  L.  Mat- 
thews, as  administrator  of  Samuel  West- 
moreland, and  made  this  case:  He  is  the 
owner  of  a  described  tract  of  land.  This 
land  formerly  belonged  to  Westmoreland, 
who,  on  October  20, 1909,  deeded  the  same  to 
K.  B.  Banks  to  secure  a  debt  due  by  the  for- 
mer to  the  latter.  Banks  delivered  to  West- 
moreland his  bond  for  title,  conditioned  to  re- 
convey  to  the  latter  on  the  paymoit  of  said 
debt.  On  January  21,  1913,  Westmoreland 
transferred  said  bcmd  to  Hand  to  secure  a 
debt  due  by  the  former  to  Hand,  amounting 
to  $1,025.61.  On  December  21,  1914,  West- 
moreland, being  unable  to  pay  his  debt  to 
Banks  and  his  debt  to  Hand,  entered  into  a 
written  contract  with  Hand,  by  which  Hand 
was  to  pay  his  debt  to  Banks,  amount- 
ing to  $644.15,  and  Hand  delivered  to  West- 
moreland his  notes,  representing  said  indebt- 
edness, and  satisfied  his  own  debt  due  by 
Westmoreland,  and  delivered  to  the  latter 
the  notes  representing  said  debt,  then 
amounting  to  $1419.05,  and  Westmoreland, 
in  consideration  of  the  satisfaction  of  said 
debts,  rdinquished  all  his  right,  title,  and 
interest  in  said  land,  except  as  hereinafter 
set  out  Westmoreland  delivered  possession 
ol  said  land  to  Hand.  At  the  date  of  this 
contract  Hand  gave  to  Westmoreland  an 
option  to  purchase  back  said  land  for  $1,763.- 
20,  being  the  price  which  Hand  had  paid 
Westmoreland  for  the  same.  This  option 
was  to  expire  January  1,  1916.  Under  the 
above  bond  for  title,  so  transferred  to  Hand, 
and  by  virtue  of  said  contract.  Banks  deliv- 
ered to  Hand  a  deed  to  said  land.  Matthews, 
as  administrator  of  Westmoreland,  under 
some  pretended  claim,  in  violation  of  the 
rights  of  the  plaintiff,  rented  said  premises 
for  the  year  1916  to  two  tenants  for  2,500 
pounds  of  lint  cotton,  of  the  value  of  $225. 
Hand  has  demanded  the  rent  from  these 
tttiants,  and  they  refused  to  pay  it  The  es- 
tate of  Westmoreland  is  insolvent,  and,  if 
the  administrator  is  permitted  to  collect  said 
rents.  Hand  would  be  remediless  to  en- 
force his  rights  to  them.  He  prays  that  his 
title  and  possession  ol  said  lands  be  con- 
firmed, that  the  administrator  be  enjoined 
from  interfering  with  his  possession  and  col- 
lecting said  rent8>  and  that  a  receiver  be 
appointed. 


The  defendant  answered,  is  brief,  as  fol- 
lows: He  denied  the  title  of  the  plaintiff  to 
said  lands.     Said  lands    belonged   to   said 
Westmoreland  at  the  time  of  his  death  on 
July  26,  1915.    The  deed  from  Westmoreland 
to  Banks   was  void,   because  tainted   with 
usury.     The  bond  for  title  from  Banks  to 
Westmoreland,  and  its  transfer  by  Banks  to 
the   plaintiff,   were  i>arts  of   the   usurious 
transaction,  and  were  likewise  void.     The 
deed  from  Banks  to  the  plaintiff  is  likewise 
▼old  for  usury.    When  the  contract  betwe^ 
Westmoreland  and  the  plaintiff  was  made, 
it  was  the  intention  of  both  that  the  plaintiff 
was  ta  take  up  the  Banks  deed  and  notes^ 
and  hold  the  deed  from  Banks  as  security 
for  Banks'  debt  and  his  own.    Westmoreland 
never  did  surrender  possession  of  the  land 
to  plaintiff,  never  attorned  to  him  as  tenant, 
and  remained  in  possession  until  his  death. 
At  the  time  of  his  death  Westmoreland  was 
about  80  years  of  age.    At  the  time  he  signed 
said  alleged  contract  he  was  very  old  and 
feeble,  was  scarcely  able  to  walk,  was  almost 
blind,  was  an  ignorant  old  negro,  and  for 
more  than  a  year  before  his  death  was  utter- 
ly incapable  of  understanding  the  nature  and 
consequences  of  his  acts  in  making  any  con- 
tract.    After   the   death   of  Westmoreland, 
the  plaintiff  applied  to  this  court,  and  was 
appointed  receiver  for  the  crops  growing  on 
said  lands  in  1915.    He  took  possession  of 
said   crops,   amounting   to  $1,000,   and   the 
same  should   be  credited  on   his  debt  for 
$17,763.20,  which  he  claims  against  Westmore- 
land.    By  amendment  it  is  alleged  that  he 
offered  to  pay  the  plaintiff  the  principal  of 
the  original  debt  due  to  Banks,  with  8  per 
cent   interest  thereon   from    December   21, 
1914.    Hand  Is  an  unusually  Intelligent  busi- 
ness man.    Said  land  is  worth  $4,000.     For 
this    gross    inadequacy    of    consideration, 
coupled  with  great  mmtal  disparity,'  such 
contract  should  be  declared  void. 

On  the  trial  the  Jury  rendered  a  verdict, 
finding  for  the  defendant  this  land,  and  for 
the  plaintiff  $1,763.20  principal  and  $810.97 
interest.  There  was  evidence  from  which 
the  Jury  could  find  that  the  deed  and  con- 
tract under  which  the  plaintiff  held  was 
made  to  secure  debt,  that  the  intestate  of  the 
defendant  was  mentally  incaimble  of  mak- 
ing the  contract  upon  which  the  plaintiff  re- 
lies for  title,  and  that  the  defendant  as  ad- 
ministrator had  offered  to  pay  the  plaintiff 
the  principal  of  his  intestate's  debt,  with  in- 
terest thereon  from  December  21,  1914.  The 
plaintiff  moved  for  a  new  trial.  The  motion 
was  overruled,  and  error  was  assigned  upon 
this  Judgment 

Hall  &  Jones,  of  Newnan,  for  plaintiff  in 
error. 

J.  W.  Culpepper,  of  Fayetteville,  H.  A« 
Allen,  of  Atlanta,  and  Reagan  &  Reagan,  of 
McDonough,  for  defendant  in  error. 
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HIKES,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  the  first  ground  of  the 
amendment  to  the  plaintfTs  motion  for  a  new 
trial  it  is  alleged  that  the  court  erred  in  the 
following  charge  to  the  Jury : 

"If  you  believe  from  the  evidence  that  the 
contract  for  the  sale  of  the  land  was  made  by 
Samuel  Westmoreland  to  Mr.  Lee  Hand,  De- 
cember 21,  1914,  was  made  for  the  purpose  of 
securing  a  debt,  and  was  not  intended  to  con- 
vey absolute  title  to  Lee  Hand,  then,  upon  the 
payment  of  the  debt  and  interest  on  it,  the  de- 
fendant j^ould  be  entitled  to  recover  the  land." 

It  is  insisted  that  this  charge  was  not  ad- 
justed to  the  facts,  and  submitted  a  theory 
unsupported  by  any  substantial  evidence  in 
the  case,  for  which  reason  it  was  misleading 
to  the  Jury  and  prejudicial  to  the  movant 
It  Is  urged  tnat  the  option  and  contract  exe- 
cuted by  the  parties  on  December  21, 1914,  are 
plain  and  unambiguous,  and  that  the  undis- 
puted evidence  shows  that  when  said  papers 
were  executed  Hand  delivered  to  Westmore- 
land all  notes  and  evidences  of  debt  held  by 
him  against  Westmoreland,  showing  a  can- 
cellation of  said  debts  and  a  purchase  of  the 
property,  with  an  option  to  Westmoreland 
to  buy  the  same  back  by  a  given  time  by  the 
payment  of  a  given  sum.  Movant  insists 
that  these  facts  show  that  the  transaction 
was  completely  changed  from  that  of  a 
loan,  secured  by  a  deed  to  land,  to  that 
of  one  putting  title  in  Hand,  with  an  op- 
tion to  Westmoreland  to  rebuy.  Standing 
alone,  this  contention  would  be  good;  but 
Westmoreland  remained  in  possession,  and 
there  is  evidence  in  the  record  that  Hand 
stated,  after  Westmoreland'a  death,  that 
the  papers  which  he  held  to  the  land 
were  to  secure  the  indebtedness  of  West- 
moreland to  Banks,  which  he  had  taken  up, 
and  Westmoreland's  debt  to  himself.  So 
long  as  a  party  remains  in  possession  of 
land,  he  can  show  that  conveyances  made  by 
him  of  his  land  were  mere  security  far 
debt,  and  upon  the  payment  thereof  he  will 
be  entitled  to  redeem. 

[2]  Where  a  grantor  executes  a  deed  ab- 
solute in  form  and  remains  in  possession  of 
the  land,  parol  evidence  is  admissible  to  show 
that  the  deed  was  intended  as  security  only, 
and  such  evidence  does  not  offend  the  rule 
which  makes  inadmissible  parol  evidence  to 
vary  the  written  terms  of  an  absolute  deed. 
AiAew  V.  Thompson,  129  Ga.  325,  58  S.  E. 
854 ;  Mercer  v.  Morgan,  136  Ga.  632,  71  S.  E. 
1075;  Lowe  v.  Findley,  141  Ga.  380,  81  S.  E. 
230;  McNair  v.  Brown,  147  Ga.  161,  93  S.  E. 
289.  If  in  the  face  of  an  absolute  deed  the 
maker  can  by  parol  evidence  show  that  it 
was  made  only  to  secure  a  debt,  we  see  no 
reason  why  in  this  case  it  cannot  be  shown  by 
parol  evidence  that  the  contract  between 
Hand  and  Westmoreland,  by  whidi  the  for- 
mer claims  title  to  the  land  in  dispute,  was 
given  only  to  secure  a  debt    It  was  the  prov- 


ince of  the  jury  to  determine,  under  the 
facts,  which  contention  was  true ;  and,  they 
having  found  against  the  plaintiff,  we  can- 
not say  that  their  finding  was  without  evi- 
dence to  support  it.  The  charge  complained 
of  was  adjusted  to  the  evidence,  and  could 
not  mislead  the  jury. 

[6]  3.  In  the  second  special  ground  it  is 
urged  that  the  court  fell  into  error  in  this 
charge : 

"If  you  find  there  was  gross  inadequacy  of 
consideration,  coupled  with  great  mental  dis- 
parity of  intellect,  or  that  at  the  time  West- 
moreland was  of  unsound  mind— of  an'  tmsound 
mind  within  the  meaning  of  the  law— and  was 
incapable  of  making  a  contract,  and  find  the 
contract  was  not  binding  upon  him,  the  exe- 
cution of  the  contract  would  place  into  Hand 
the  title  to  the  property  in  dispute  as  security 
for  his  debt,  and  defendant  would  be  entitled  to 
recover  the  premises  in  dispute  on  the  payment 
of  the  debt  of  $1,763.20,  together  with  inter- 
est on  from  December  21,  1914^  to  this  date." 

The  plaintiff  Insists  that  this  was  Inapt 
and  misleading  under  the  evidence  in  the 
case.  He  urges  that  if  the  contract  of  De- 
cember 21,  1914,  between  Hand  and  West- 
moreland was  void  for  either  of  the  reasons 
set  out  in  this  charge,  then  this  contract 
would  not  place  In  Hand  the  title  to  the  prop- 
erty in  dispute  as  security  for  his  debt.  We 
are  not  called  upon  to  determine  whether 
this  charge  was  an  accurate  statement  of  the 
law  in  reference  to  the  rights  of  Westmore- 
land ;  but  it  was  more  favorable  to  the  plain- 
tiff than  to  the  defendant  The  plaintiff  in 
error  cannot  complain  of  instructions  preju- 
dicial to  the  defendant  in  error.  He  will  be 
never  heard  to  complain  of  an  instruction 
which  is  more  favorable  to  him  than  it  ought 
to  have  been.  Ausley  v.  Gummings,  145 
Ga.  750,  89  S.  E.  1071. 

[6]  But  it  is  insisted  by  counsel  for  the 
plaintiff  that  the  above  charge  conveyed  to 
the  Jury  the  idea  that  this  contract  might 
be  valid  as  placing  the  title  in  Hand  as  se- 
curity for  his  debt,  but  invalid  as  conveying 
an  absolute  title  with  an  option  to  West- 
moreland to  buy  back.  We  do  not  see  how 
the  Jury  could  have  gotten  this  idea  from 
this  charge,  in  view  of  the  entire  charge  of 
the  court  The  court  distinctly  instructed 
the  Jury  that  the  plaintiff  contended  that  he 
was  the  owner  of  this  tract  of  land,  and  that 
the  contracts  and  deeds  offered  in  evidence 
by  him  would  entitle  him  to  recover  in  this 
case,  unless  the  defendant  by  a  preponder- 
ance of  the  evidence  showed  that  he  was  not 
entitled  to  recover.  Under  this  charge,  the 
Jury  could  not  have  gott^  the  idea  that  this 
contract  was  valid  as  a  security  for  debt 
but  invalid  as  a  conveyance  of  title  to  Hand. 

[3]  4.  In  the  third  ground  the  plaintiff 
complains  of  this  charge: 

"If  you  find  in  favor  of  the  plaintifF,  that  this 
was  a  valid  contract,  that  Westmoreland  was 
mentally  able  to  make  a  contract,  that  he  was 
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a  sane  person  as  defined  to  you,  and  did  make 
this  deed,  and  that  there  was  no  gross  inade- 
quacy of  consideration,  coupled  with  disparity 
of  intellect,  that  it  was  a  legal  and  binding  obli- 
gation, then  that  would  pass  absolute  title  to 
Mr.  Lee  Hand,  and  you  would  find  in  his  favor, 
and  the  form  of  your  verdict  would  be,  'We,  the 
jury,  find  for  the  plaintiff  the  premises  in  dis- 
pute,' unless  you  find  that  during  the  life  of  the 
option,  between  the  21st  of  December,  1914, 
and  the  1st  of  January,  1916,  that  the  right 
granted  in  the  option  to  Westmoreland  was  ex- 
ercised by  the  administrator  ^  *  *  of  West- 
moreland.** 

The  plaintiff  insists  that  the  latter  por- 
tion of  this  charge,  beginning  with  the  word 
"unless,"  submitted  and  suggested  an  issue 
to  the  Jury  without  support  by  the  evidence 
and  without  pleadings  to  authorize  lt,.f<Nr 
which  reason  it  confused  and  misled  the 
jury,  to  the  prejudice  of  the  plaintiff.  There 
were  no  pleadings  on  the  part  of  the  defend- 
ant that  he,  as  the  administrator  of  West- 
moreland, had  undertaken  to  exercise  the 
option  given  to  Westmoreland  to  buy  bade 
this  land  by  January  1,  1916.  l%ere  was  no 
evidence  that  the  administrator  had  under- 
taken to  exercise  this  option  before  it  ex- 
pired. There  is  evidence  that,  prior  to  Jan- 
nary  1,  1916,  the  administrator  offered  to 
pay  to  the  plaintiff  $1,763.20,  the  price  at 
which  Westmoreland  agreed  to  buy  this  land 
under  this  option,  with  interest  thereon  from 
the  date  of  said  option,  less  the  rents  re- 
ceived by  the  plaintiff  from  this  land  for 
the  year  1915. 

[7]  If  the  plahitiff  had  in  fact  boufi^t  this 
land  from  Westmoreland  absolutely,  and  had 
only  given  Westmoreland  the  right  to  rebuy 
it,  then  the  plaintiff  would  have  been  en- 
titled to  the  rents  of  this  place  at  the  time 
of  his  purchase,  unless  under  some  arrange- 
ment he  was  to  have  the  land  tree  of  rent 
during  the  life  of  the  option.  When  title  is 
shown  In  the  plaintiff,  and  occupation  by  the 
defendant,  an  obligation  to  pay  rent  is  gen- 
erally implied.  Civil  Code,  |  3692.  But  there 
is  nothing  in  the  evidence  to  show  that  West- 
moreland was  not  to  pay  rent.  There  is  evi- 
dence to  the  effect  that  Westmoreland  work- 
ed this  land  during  the  year  of  1915  under 
the  direction  of  the  plaintiff,  which  would 
hardly  be  the  case  if  he  was  not  to  pay  rent 
therefor.  Instructions  inapplicable  to  the 
pleadings  and  evidence  should  not  be  given; 
and  where  a  charge  gives  a  party  the  bene- 
fit of  a  material  defense  not  set  up  In  the 
pleadings,  and  without  evidence  to  support 
it,  a  new  trial  must  result  Southern  Marble 
Co.  ▼.  Pinyon,  144  Ga.  259  (2),  86  S.  £.  1086. 

6.  The  plaintiff  complains,  in  the  fourth 
ground,  of  another  charge,  in  which  the 
court  submitted  to  the  jury  the  question 
whether  the  def^idant  had  tendered  to  the 
plaintiff  the  amount  due  upon  the  option  ac- 
cording to  its  terms.     This  charge,  as  the 
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one  set  out  in  the  third  ground,  gave  the 
defendant  the  benefit  of  a  defense  not  set  up 
in  his  answer,  and  not  supported  by  the  evi- 
dence. For  the  reasons  stated  in  dealing 
with  the  last  ground,  this  was  an  error, 
which  requires  the  grant  of  a  new  trial. 

[8]  If  the  papers  under  which  the  plain- 
tiff claims  title  to  this  land  were  given  mere- 
ly to  secure  a  debt  due  by  Westmoreland, 
then  Matthews,  as  administrator  of  West- 
moreland, would  be  entitled  to  redeem  the 
land  by  paying  the  debt  due  by  Westmore- 
land to  the  plaintiff,  with  interest,  less  any 
rents  which  the  latter  received  for  the  land 
for  the  year  1915,  or  since  that  time.  On  the 
other  hand,  if  the  plaintiff  owned  this  land  ab- 
solutely, and  had  only  given  Westmoreland 
the  right  to  rebuy  it  by  January  1, 1916,  then 
the  plaintiff  would  be  entitled  to  recover  in 
this  case,  unless  the  administrator  offered 
to  exercise  the  right  given  to  his  intestate 
under  this  option  to  buy  back  his  land,  by 
pajring  to  the  plaintiff  the  price  agreed  on 
for  the  r^urchase  of  this  land  by  Westmore- 
land by  January  1,  1916. 

[4]  6.  The  fourth  headnote  needs  no  elab- 
oration. 

Judgment  reversed. 

All  the  Justices  concur. 


(153  Ga.  29) 
WARD  V.  SPEER  et  al.     (No.  2477.) 

(Supreme  Court  of  Georgia.    Feb.  22^  1922.) 

(SyUahui  hy  the  Court.) 

I.  Usury  «==>!  1 9— Question  held  for  the  Jury. 

The  plaintiff,  claiming  under  a  jusior  se- 
curity deed  from  W.  F.  Hogg  to  him,  filed  his 
equitable  petition  attacking  a  prior  security 
deed  from  W.  F.  Hogg  to  the  Eady-Baker 
Grocery  Company,  on  the  ground  that  the  lat- 
ter deed  was  tainted  with  usury  and  void,  and 
prayed  that  this  prior  security  deed  might  be 
canceled,  in  order  that  he  might  have  funds 
arising  from  the  sale  of  the  lands  embraced  in 
both  deeds  applied  to  his  debt  secured  by  his 
junior  deed.  The  plaintiff  introduced  evidence 
showing  that  on  the  book  accounts  between 
Hogg  and  the  Eady-Baker  Grocery  Company, 
between  1902  and  June  13,  1914,  inclusive, 
there  were  various  items  charged  to  Hogg  un- 
der the  language,  "Interest  10  per  cent."  The 
Eady-Baker  Grocery  Company  claimed  that, 
under  an  agreement  between  it  and  Hogg,  the 
latter  was  to  pay  the  cash  prices  of  merchan- 
dise plus  10  per  cent.,  at  the  time  prices  of 
goods  bought  by  him  from  this  company.  In 
some  instances  this  10  per  cent  was  charged 
on  balances  brought  forward  from  year  to  year. 
On  June  16,  1914,  these  book  accounts  were 
balanced  by  a  cash  payment  of  $2,590.70,  and 
closed.  The  defendants  introduced  a  note 
from  Hogg  to  this  company,  for  $6,130.88» 
dated  November  26,  1907,  and  secured  by  a 
mortgage  of  even  date,  and  a  note  from  Hogg 
to  this  company,  for  $6^190.88,  dated  June  15, 
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412 


HI  SOUTHEASTERN  REPORTER 


(Ga. 


1914,  secured  by  a  deed  of  even  date.  Neither 
of  these  notes  was  charged  in  the  accounts 
of  Hogg  appearing  on  the  books  of  this  com- 
pany. There  was  no  direct  proof  that  this 
note  of  Hogg  to  this  company  embraced  any 
part  of  these  accounts,  or  that  there  was  usury 
in  it;  but,  at  the  most,  proof  of  circumstances, 
not  strong  enough  to  authorize  this  court  to 
jdTKW  that  conclusion,  but  from  which  the  jury 
might  or  might  not  draw  that  conclusion. 
There  was  no  proof  of  the  consideration  of  this 
note,  except  such  circumstances.  Eeldf  that 
this  court  cannot,  as  a  matter  of  law,  hold 
that  a  rerdict  should  have  been  returned  find- 
ing that  the  security  deed  of  tliis  company 
was  tainted  with  usury  and  void. 

2.  Continoanoe  ^==>I7,  22--ForolHO  plaintiff  to 
trial    lief  ore    produotlMi    of    all    doonmeiits 
oalled  for  not  abuse  of  discretion;  proceeding 
with  trial   before  time  for  examination  of 
books  held  not  error. 
The  court  did  not  abuse  its  discretion  in 
"forcing"  the  plaintiff  to  go  to  trial  before  the 
production  of  all  the  books  and  other  docu- 
mentary evidence  mentioned  in  his  notice  to  the 
defendants^ to  produce,  It  not  appearing  that 
these  books  and  documents  were  not  produced 
during  the  trial,  and  the  character  and  rele- 
vancy of  their  contents  not  being  shown;  nor 
did  the  court  err  in  requiring  counsel  to  pro- 
ceed with  the  trial  before  he  had  time  to  ex- 
amine these  books,   a  previous  order  of  the 
court  having  been  passed  allowing  plaintiff  to 
examine    these    books,    and    an    examination 
thereof  having  been  made  by  an  accountant  for 
the  plaintiff  before  the  trial,   and  no  excuse 
being  shown  why  his  counsel  had  not  examined 
the  same  prior  to  the  time  the  case  was  called 
for  trial. 


3.  Evidenoe  ^s»l 58(28)— Testimony  as  to 
meaning  of  ledger  entry  held  properly  ail- 
mltted. 

The  court  did  not  err  In  admitting,  over 
the  objection  of  counsel  for  the  plaintiff,  the 
evidence  set  out  In  the  seventh  ground  of  the 
amendment  to  the  motion  for  new  trial. 

4.  Appeal  and  error  «s:»i075— Alwndoned 
grounds  not  considered. 

Counsel  for  the  plaintiff  having  expressly 
abandoned  the  fifth,  sixth,  and  eighth  grounda^ 
of  the  amendment  to  the  motion  for  new  trial, 
the  same  are  not  considered. 

Error  from  Superior  Ckmrt,  Trovp  County ; 
J.  R.  Terrell,  Judge. 

Suit  by  W.  A.  Ward  against  O.  A.  Speer 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

W.  A.  Ward  filed  his  petition  against  Smith, 
sheriff  of  Troup  county,  Bady-Baker  Grocery 
Ocnnpany,  the  Troup  Company,  George  A. 
Speer,  J.  G.  Oglesby,  Jr.,  and  W.  F.  Hogg, 
and  made  the  following  caBO : 

On  January  4,  1915,  W.  7.  Hogg  was  in- 
debted to  the  plaintiff  in  the  sum  of  $10,360.82, 
and  to  secure  payment  of  thia  sum  he  execut- 
ed and  delivered  to  Ward  hla  deed  conveying 
certain  lands,  subject  to  a  prior  mortgage 


deed  to  the  Penn  Mutual  Lifie  Insurance 
Company  for  $14,300,  and  to  a  mortgage 
deed  In  fiivor  of  Eady-Baker  Grocery  Com- 
pany, on  which  there  was  due  approximately 
$15,000,  and  one  to  the  Troup  Company,  on 
which  was  due  about  $8^000.  On  May  30, 
1914,  said  Hogg,  for  the  purpose  of  securing 
an  Indebtedness  to  George  K.  Johnson  and  J. 
W.  Hamer,  as  trustees,  executed  and  deliv- 
ered to  them  deeds  of  conveyances  to  the  same 
tracts  of  land  embraced  In  said  deed  to  Ward. 
These  trustees  obtained  judgment  on  said  in- 
debtedness against  Hogg,  and  sold  all  the 
lands  embraced  in  their  deeds,  eizcept  the 
home  place  of  Hogg,  containing  240  acres. 
From  the  proceeds  of  this  sale  the  Judgment 
of  said  trustees  was  paid  in  full,  and  a  bal- 
ance was  left  in  the  hands  of  the  sheriff.  On 
June  15,  1914,  Hogg  executed  and  delivered 
to  Eady-Baker  Grocery  Company  his  deed 
to  the  lands  so  conveyed  to  said  trustees. 
This  deed  Is  alleged  to  have  been  given  to  se- 
cure the  sum  of  $^130.88.  The  latter  com- 
pany obtained  a  Judgment  against  Hogg  on 
said  indebtedness.  The  debt  or  demand  of 
the  said  Eady-Baker  Grocery  Company 
against  Hogg  is  and  was  infected  with  usury, 
and  the  deed  to  secure  its  payment  is  there- 
fore void.  Eady-Baker  Grocery  Company  is 
claiming  under  its  deed  the  remainder  of  the 
proceeds  arising  from  the  sale  of  Hogg's 
lands  embraced  in  the  above  deeds  under  the 
Judgment  of  said  trustees.  On  November  13, 
1914,  Hogg  executed  and  delivered  to  the 
Troup  Company  his  deed  conveying  to  the  said 
company,  to  secure  $8,000,  certain  real  estate 
therein  described,  emibracing  some  of  the 
tracts  of  land  conveyed  as  above  to  the  plain- 
tiff. The  Troup  Company  has  reduced  its 
claim  to  Judgment,  and  claims  a  Um  superior 
to  that  of  plaintiff  upon  the  lands  embraced 
in  his  security  deed.  The  debt  due  by  Hogg 
to  the  Troup  Company  is  tainted  and  affected 
with  usury,  and  by  reason  thereof  the  deed 
from  him  to.  this  company  is  void.  The  fl.  fa. 
issued  upon  the  Judgment  in  favor  of  the 
Eady-Baker  Grocery  Company  against  Hogg 
has  been  assigned  and  transferred  to 
George  A.  Speer,  who  bought  the  same  after 
maturity,  and  is  chargeable  with  all  the  eq- 
uities to  which  his  assignor  was  subject 

The  plaintiff  is  oititied  to  the  fund  remain- 
ing in  the  hands  of  the  sheriff  after  the  satis- 
tSLcHon  of  the  fi.  fa.  in  favor  of  Johnson  and 
Hamer,  trustees.  Speer,  transferee  of  the 
Troup  Company,  is  threatening  to  levy  upon 
said  home  place  of  Hogg.  Plaintiff  prays 
that  the  sheriff  be  restrained  from  paying  out 
any  of  the  proceeds  of  the  sales  of  the  lands 
of  Hogg;  that  the  E3ady-Baker  Grocery  Com- 
pany, Speer,  and  the  Troup  Company  be  en- 
Joined  from  interfering  with  the  presNit 
status,  and  from  proceeding  to  transfer  or 
levy  or  enforce  any  of  their  said  claims 
against  Hogg;  and  that  the  deed  from  Hogg 
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to  Eady-Baker  Grocery  Company  and  from 
Hogg  to  the  Troup  Company  be  decreed  to 
be  null  and  void.  By  amendments  the  plain- 
tiff set  up  the  various  items  of  usury  em- 
braced in  the  indebtedness  of  Hogg  to  Eady- 
Baker  Grocery  Company;  that  on  March  4, 
1919,  he  obtained  Judgment  on  his  indebted- 
ness against  Hogg  for  $14,001.93;  that  the 
note  of  Hogg  to  Bady-Baker  Grocery  Com- 
pany for  $6,100.80  is  void  by  reason  of  the 
fact  that  the  sum  of  $900.S5  was  paid  on  said 
note  at  the  time  of  its  execution,  as  a  scheme 
and  device  by  which  a  greater  sum  might  be 
collected  than  allowed  by  law*;  that  various 
payments  were  made  on  said  note,  aggregat- 
ing $1,145.84,  which  by  error  were  included 
in  the  Judgment  on'  said  note;  that  Hogg  is 
insolvent;  that  th^e  is  embraced  in  said 
note  $3,003  of  usury ;  and  the  plaintiff  prayed 
that  said  company  and  Speer  be  compelled  to 
receive  only  the  principal  and  legal  interest 
due  upon  the  fi.  fa.  issued  upon  the  Judgment 
obtained  upon  said  notes.  By  another  amend- 
ment he  alleged  that  at  the  time  Hogg  ex- 
ecuted said  note  to  Eady-Baker  Grocery  Com- 
pany he  was  indebted  to  said  ccMnpany  in  the 
sum  of  only  $4,048.81,  and  that  the  balance  of 
said  note  was  without  consideration. 

Speer  answered,  denying  usury  in  Hogg's 
note  and  security  deed  to  Eady-Baker  Grocery 
Company,  and  denying  all  pasrments  on  said 
note  alleged  by  plaintiff.  He  denied  that  the 
plaintiff  was  entitled  to  the  proceeds  from 
the  sales  of  Hogg's  lands  in  the  hands  of  the 
sheriff.  He  further  set  up  that  Ward  receiv- 
ed his  deed  from  Hogg,  subject  to  the  indebt- 
edness of  Hogg  to  Eady-Baker  Grocery  Com- 
pany. 

Chi  the  trial  the  issues  involved  were  sub- 
mitted to  the  Jury  upon  questions,  and  they 
found  that  the  deed  from  Hogg  to  B^ady-Bak- 
er  Grocery  Company  was  not  infected  with 
usury,  that  there  was  no  overdiarge  or  er- 
ror in  the  amount  claimed  on  the  fi.  fa.  in 
favor  of  Eady-Baker  Grocery  Company 
against  Hogg,  and  that  the  items  of  10  per 
cent.,  which  were  added  to  the  account  of 
Hogg,  were  hot  interest,  but  made  to  cover 
the  credit  price  of  goods  sold.  The  plain- 
tiff filed  his  motion  for  new  trial,  on  the  gen- 
eral grounds.  By  amendment  he  added  five 
grounds,  numbered  4,  5,  6,  7,  and  a  In  the 
fourth  ground  he  complained  that  the  court 
forced  him  to  trial  before  all  of  the  books 
and  other  documentary  evidence  mentioned 
in  his  notice  to  produce  had  been  produced 
(the  notice  to  produce  called  for  all  books  of 
Eady-Baker  Grocery  Company  from  1902  to 
1914,  inclusive),  and  that  the  court  erred  in 
requiring  plaintiff's  counsel  to  proceed  to 
trial  without  an  opportunity  to  examine  said 
books.  An  order  had  been  granted  by  the 
court  allowing  the  plaintiff  to  examine  these 
books,  which  had  been  previously  done  by  an 
auditor  acting  for  the  plaintiff. 


The  fifth,  sixth,  and  eighth  grounds  of  the 
amended  motion  are  expressly  abandoned  by 
the  plaintiff's  counsel  in  his  brief.  In  the 
seventh  ground  the  plaintiff  complained  that 
the  court  erred  in  permitting  S.  M.  Fuller 
to  testify  as  to  the  purpose  and  meaning  of 
an  entry  of  $4,084.81  upon  the  ledger  of  the 
Eady-Baker  Grocery  Company  on  August  29, 
1917,  and  to  testify  in  answer  to  a  question 
if  this  entry  referred  to  the  amount  he  got 
on  the  fi.  fa.  Counsel  for  i^aintlff  objected 
to  this  testimony,  on  the  ground  that  the 
writing  was  the  highest  and  best  evidence. 

Richard  B.  Russell  and  Robt.  Ix  Russell, 
both  of  Atlanta,  and  Henry  Reeves,  of  La 
Grange,  for  plaintiff  In  error. 

Hatton  liovejoy  and  Ij.  B.  Wyatt,  both  of 
La  Grange,  for  defendants  in  error. 

HINES,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(153  Ga.  160) 

HIGHTOWER  et  al.  v.  HADDOCK  et  at. 

(No.  2963.) 

» 

(Supreme  Court  of  Georgia.    March  18,  1922.) 

(8yna1m$  hy  the  CouH,) 

Mortgaoes  ^=3224— Atelgnment  of  Mourlty 
deed  held  to  transfer  title  with  all  rights  of 
assignor  for  enforcing  cotleotlon  of  debt. 
J.  D.  Haddoclt  brought  ejectment  against 
Charles  and  Gene  Hightower.  After  evidence 
had  been  introduced  and  both  sides  had  closed, 
the  court  directed  a  verdict  for  the  plaintiff, 
and  judgment  was  entered  thereon.  The  de- 
fendant died  a  motion  for  a  new  trial,  on  the 
general  grounds,  and  also  on  the  special  ground 
that  the  testimony  aaduced  in  the  trial,  with 
all  reasonable  deductions  therefrom,  did  not 
demand  a  verdict  for  the  plaintiff.  The  brief 
of  evidence  shows  that  Gene  Hightower  ex- 
ecuted to  the  Citizens'  Bank  of  Blakely  a  se- 
curity deed  containing  a  power  of  sale  and  a 
provision  that  the  person  exercising  the  power 
might  become  the  purchaser  at  the  sale,  and 
that  "a  transfer  of  said  indebtedness  by  con- 
tract or  operation  of  law  shall  operate  to  vest 
this  power  in  the  transferee,"  conveying  the 
land  in  dispute,  dated  March  28.  1918,  recorded 
May  15,  1918.  A  written  transfer  was  entered 
on  the  back  of  this  deed,  as  follows:  ''Georgia, 
Early  County.  For  value  received  we  hereby 
transfer  and  convey  to  John  D.  Haddock  the 
within  seenrity  deed,  together  with  all  right, 
title,  and  interest  we  may  have  in  the  property 
described  therein.  In  witness  whereof  we 
hereunto  set  our  hand  and  seal.  Citizens*  Bank 
[Corporate  Seal],  by  R.  O.  Waters,  Cashier. 
Signed,  sealed,  and  delivered  in  the  presence 
of  R.  C.  Howell,  John  G.  Butler,  N.  P.,  Early 
County,  Georgia.  [Seal.]"  There  also  ap- 
pears in  the  brief  of  evidence  a  warranty  deed 
from  Gene  Hightower  (signed  by  John  D. 
Haddock,  his  attorney  in  fact),  to  John  D. 
Haddock,  dated  July  18,  1919,  recorded  June 
10,  1919,  conveying  the  land  in  dispute;  also, 
advertisement  of  sale  of  said  land  under  power 
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of  sale,  showing:  that  said  advertisement  was 
published  as  required  nnder  the  terms  of  the 
security  deed;  also,  warranty  deed  from  Mrs. 
S.  N.  J.  Sirmons  to  Gene  Hightower,  dated 
March  28,  1918,  filed  for  record'  March  29» 
1918.  There  was  oral  evidence  tending  to 
show  the  circumstances  under  which  the  fore- 
going instruments  were  executed;  that  the 
debt  secured  by  the  deed  was  due  and  unpaid  and 
that  there  was  no  tender  of  payment;  also,  the 
death  of  Gene  Hightower,  the  appointment  of 
his  administrator,  and  the  making  of  such 
administrator  a  party  to  the  suit  The  court 
refused  to  grant  a  new  trial,  and  the  defendant 
excepted.  The  assignment  by  the  Citizens' 
Bank  of  Blakely  to  John  D.  Haddock  entered 
on  the  back  of  the  security  deed  was  executed 
with  the  formalities  of  a  deed,  and,  though  re- 
ferring to  thie  deed  itself  for  a  description  of 
the  property,  was  sufficient  to  transfer  legal 
title  to  the  land,  and  to  authorize  the  trans- 
feree to  exercise  all  of  the  remedies  of  the 
assignor  or  transferor  for  enforcing  the  collec- 
tion of  the  debt.  Hunt  v.  New  England  Mort- 
gage Sec.  Co.,  92  Ga.  720(1),  19  S.  E.  27.  The 
verdict  for  the  plaintifiF  was  demanded,  and 
the  court  did  not  err  in  directing  the  verdict 
accordingly. 

Error  from  Superior  Court,  Early  County ; 
W.  O.  Woprill,  Judge. 

Action  by  J.  D.  Haddodc  and  others  against 
Charles  Hlghtower  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed* 

• 

Wm.  I.  Geer,  of  Colquitt,  for  plaintiffs  in 
error. 

Glessner  &  Collins,  of  Blakely,  for  defend- 
ants in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent 
because  of  sickness. 


(152  Ga.  757) 

RYALS  V.  WILSON.     (No.  2521.) 

(Supreme  Court  of  Georgia.     Feb.  18,  1922.) 

(ByllabiU  ty  the  Court.) 

1.  Evldenoe«=»372 (4)— Recitals  In  old  admin- 
istrator's deed  held  suffioient  to  entitle  to 
admission. 

The  conrt  erred  in  refusing  to  admit  in  eyi- 
dence  the  administrator's  deed  described  in 
the  facts  reported  herewith.  The  recitals 
therein,  and  its  age,  are  sufficient,  in  the  ab- 
sence of  proof  to  the  contrary,  to  show  that  the 
judgment  of  the  court  of  ordinary  ordering  the 
sale  of  the  property  was  based  upon  a  compli- 
ance with  the  provisions  of  law  in  such  cases. 

2.  Ejectment  ^==>90(2)— Deeds  in  chain  of  title 
from  the  state  admissible  without  proof  of 
possession. 

The  court  erred  in  refusing  to  admit  in  evi- 
dence other  deeds  in  the  chain  of  title  (the 
chain  beginning  with  a  grant  from  the  state 


and  connecting  the  plaintiff  therewith)  on  the 
ground  that  possession  had  not  been  shown. 

3.  Nonsuit  held  erroneous. 

The  judgment  of  the  court  declaring  a  non- 
suit, made  necessary  by  reason  of  the  rejec- 
tion of  the  deeds  mentioned  in  the  foregoing 
headnotes,  was  erroneous. 

(Additional  Bylldbus  hy  Editorial  Btaff.) 

4.  Executors  and  administrators  ^s>363-*8ale 
of  land  required  to  be  held  In  oounty  where 
situated. 

Under  Acts  1826,  p.  98,  a  sale  in  1853  on 
land  in  Decatnr  county  by  an  administrator 
under  an  order  granted  by  the  ordinary  of  El- 
bert county  was  required  to  be  held  at  the 
place  of  public  sales  in  the  county  where  the 
real  estate  lay. 

5.  Appeal  and  error  «=s>232(2)^Only  objec- 
tions to  deeds  shown  by  bill  of  exceptions 
could  be  considered. 

Where  the  bill  of  exceptions  stated  that 
deeds  "conveying''  the  land  in  controversy  were 
offered  and  excluded  on  certain  grounds,  the 
appellate  court  cannot  consider  other  reasons 
justifying  their  exclusion,  as  that  they  were 
defective  in  execution,  not  recorded,  and  the 
Uke. 

Error  from  Su];>erior  Court,  Decatur  Coun- 
ty;  B.   C.   Bell,  Judge. 

Action  by  Hollis  Ryals  against  Peter  Wil- 
son. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Hollis  Ryals  brought  a  common-law  action 
of  ejectment  against  Peter  Wilson,  to  re- 
cover a  50-acre  tract  in  the  northwest  cor- 
ner of  lot  of  land  No.  218  in  the  Sixteenth 
district  of  Decatur  county.  To  this  action 
the  defendant  filed  a  plea  of  not  guilty.  The 
case  proceeded  to  trial,  and  after  the  intro- 
duction of  evidence  by  the  plaintiff  the 
court  granted  an  order  declaring  a  nonsuit. 
The  plaintiff  excepted.  The  evidence  sub- 
mitted by  the  plaintiff  was  all  documentary. 
The  bill  of  exceptions  recites  as  follows : 

"The  plaintiff  offered  in  evidence  the  fol- 
lowing documents,  to  wit:  Plat  and  grant  from 
the  state  of  Georgia  to  Henry  Bourne,  dated 
November  26,  1842,  to  lot  of  land  No.  216  in 
the  Sixteenth  district  of  Early  county,  Ckor- 
gia.  Certified  copy  of  order  of  the  court  of 
ordinary  of  Blbert  county,  dated  April  5,  1852, 
appointing  Thomas  I.  Turman  as  administrator 
of  the  estate  of  Henry  Bourne.  Certified  copy 
of  the  following  order  from  the  minutes  of  the 
court  of  ordinary  of  Elbert  county,  to  wit: 
'It  appearing  to  the  court  that  the  notice  re- 
quired by  law  has  been  given,  and  no  cause 
having  been  shown  to  the  contrary:  It  is 
ordered  by  the  court  that  Thomas  I.  Turman, 
administrator  of  the  estate  of  Henry  Bourne, 
dec'd,  be  and  he  is  hereby  authorized  to  aeU 
all  the  lands  belonging  to  the  estate  of  said 
Henry  Bourne,  deceased,  late  of  Elbert  county, 
this  2d  day  of  August,  1852.'  (Minutes  of 
Court  of  Ordinary,  Elbert  County,  Georgia, 
1849-1853,  pp.  214-232.)     Which  three  men- 
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tioced  docamentB  were  by  the  conrt  admitted 
in  evidence.  Plaintiff  offered  in  eyidence  the 
following  deed,  to  wit:  Admuiistrator'B  deed 
executed  by  Thomas  I.  Turman,  administrator 
of  Henry  Bourne  Estate,  to  S.  S.  Mann,  dated 
November  1,  1853,  and  executed  in  the  county 
of  Decatur,  conveying  lot  of  land  No.  218  in 
the  Sixteenth  district  of  Decatur,  formerly 
Barly  county,  Ga.,  and  reciting  an  order  of 
the  court  of  ordinary  of  Elbert  county  on  the 
2d  day  of  August,  1858,  for  the  sale  of  the  real 
estate  of  grantor's  intestate  (legal  notice  of 
the  application  being  given  in  one  of  the  public 
gazettes  of  this  state  for  two  months  previous 
to  the  granting  of  the  order  aforesaid),  and 
whereas  the  said  Thomas  I.  Turman,  as  ad- 
ministrator aforesaid,  having  first  given  40 
days'  notice  of  said  sale  and  of  the  time  and 
place  thereof  in  one  of  the  public  gazettes  of 
this  state,  to  wit,  the  Ghronide  and  Sentinel, 
and  at  the  courthouse  in  the  county  of  Decatur, 
did  on  the  1st  day  of  November,  1853,  at  the 
place  of  public  sales  in  said  county  of  Decatur 
aforesaid,  expose  to  sale  at  public  outcry  un- 
der and  by  virtue  of  th^  order  aforesaid  the 
premises   hereinafter   mentioned,   etc. 

"Defendant  objected  to  the  admission  of  said 
deed  in  evidence,  upon  the  grounds:  (1)  That 
there  was  no  proper  application  for  the  sale  of 
the-  specified  land  conveyed  by  the  deed.  (2) 
Because  there  was  no  proper  order  of  the  court 
of  ordinary  of  Elbert  county,  authorizing  the 
sale  of  lot  of  land  No.  218  in  the  Sixteenth 
district  of  Decatur  county.  (3)  Because  said 
land  was  sold  in  Decatur  county,  Ga.,  when  the 
administration  upon  the  estate  was  had  in  El- 
bert county,  Ga.,  and  there  was  no  order  of  the 
court  of  ordinary  of  Elbert  county  authorizing 
the  advertisement  and  sale  of  said  land  beyond 
the  limits  of  Elbert  county,  Ga.  (4)  Because 
said  deed  was  void  for  want  of  authority  on  the 
part  of  the  administrator  toselt  said  land.  The 
court  sustained  said  objections  and  excluded 
said  deed  from  evidence,  to  which  ruling  and 
judgment  plaintiff  in  error  then  and  there  ex- 
cepted and  here  and  now  excepts  and  assigns 
the  same  as  error  because  contrary  to  law. 
Plaintiff  offered  in  evidence  deed  from  S.  S. 
Mann  to  Thomas  Parker,  dated  November  22, 
1894,  conveying  lot  of  land  No.  218  in  the 
Sixteenth  district  of  Decatur,  formerly  Barly 
county,  Ga.  Defendant  objected  to  the  ad- 
mission of  said  deed,  upon  the  ground  that 
same  was  irrelevant  and  no  possession  was 
shown  in  grantor,  which  objection  was  by  the 
court  sustained  and  said  deed  excluded.  To 
which  ruling  and  judgment  plaintiff  in  error 
then  and  there  excepted,  and  here  and  now 
excepts  and  assigns  error  thereon,  because  con- 
trary to  law.  Plaintiff  offered  in  evidence  deed 
from  Thomas  Parker  to  James  Ryals,  dated 
September  23,  1916,  conveying  lot  of  land  No. 
218  in  the  Sixteenth  district  of  Decatur  coun- 
ty, Ga.  Defendant  objected  to  said  deed  upon 
the  ground  that  no  possession  was  shown  in 
grantor  and  no  title,  which  said  objection  was 
by  the  court  sustained  and  said  deed  exclud- 
ed. To  which  ruling  and  judgment  of  the  court 
plaintiff  in  error  then  and  there  excepted,  and 
here  and  now  excepts  and  assigns  the  same  as 
error,  because  contrary  to  law.  Plaintiff  offer- 
ed in  evidence  deed  from  James  Ryals  to  Hollis 
Byals,  dated  June  28,  1916,  conveying  50  acres 
in  the  northwest  comer  of  lot  of  land  No.  218 
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in  the  Sixteenth  district  of  Decatur  county, 
Ga.  Defendant  objected  to  said  deed  upon  the 
ground  that  no  title  and  no  possession  was 
shown  in  grantor,  which  said  objection  was  by 
the  court  sustained  and  said  deed  excluded. 
To  which  ruling  and  judgment  of  the  court 
plaintiff  in  error  then  and  there  excepted  and 
here  and  now  excepts  and  assigns  the  same 
as  error,  because  contrary  to  law.  Upon  mo- 
tion of  defendant's  counsel  the  court  ordered  tl 
nonsuit,  to  which  ruling  and  judgment  of  the 
court  plaintiff  in  error  then  and  there  excepted* 
and  here  and  now  excepts  and  assigns  the  same 
as  error,  because  contrary  to  law,  and  because 
the  plaintiff  had  shown  a  complete  chain  of  title 
from  the  state,  and  because  a  prima  facie  case 
had  been  made  out  according  to  law." 

J.  C.  Hale  and  W.  Y.  Custer,  both  of  Bain- 
bridge,  for  plaintiff  in  error. 

T.  S.  Haves  and  H.  G.  Bell,  both  of  Bain- 
bridge,  for  def^idant  in  error. 

GIIiBERT,  J.  [1]  1.  The  court  erred  In 
rejecting  the  deed  from  Turman,  administra- 
tor of  the  estate  of  Henry  Bourne,  to  S.  S. 
Mann.    CivU  Code  1910,  §  4080,  declares : 

"The  recital  of  a  compliance  with  legal  pro- 
pulsions in  the  administrator's  deed  shall  be 
prima  fade  evidence  of  the  facts." 

This  provision  was  contained  in  the  Code 
of  1861,  S  2520,  and  was  the  law  of  this 
state  prior  to  the  judgment  granted  in  this 
case  by  the  ordinary.  Clements  v.  Hender- 
son, 4  Ga.  148  (3),  48  Am.  Dec.  216.  The  ad- 
ministrator's deed  does  not  in  terms  recite 
that  an  application  to  sell  was  filed,  but  it 
does  not  negative  the  fact  It  does  recite 
that  "the  notice  required  by  law  has  been 
given,"  and,  in  the  absence  of  proof  to  the 
contrary,  the  ordinary  will  be  presumed  to 
have  complied  with  the  law.  This  judgment 
authorizing  the  sale  of  the  land  is  more  than 
60  years  old. 

"The  presumptions  in  favor  of  the  regularity 
of  a  judgment  increase  with  the  lapse  of  years. 
It  has  been  said  that  almost  any  reasonable 
presumption  of  fact  will  be  conclusively  in- 
dulged in  order  to  sustain  rights  asserted  un- 
der a  decree  which  is  20  years  old.  To  sustain 
an  ancient  judgment,  time  may  authorize  the 
presumption  of  an  extraneous  fact  which  the 
record  does  not  contradict,  and  which  it  was 
not  indispensable  to  the  validity  of  the  judg- 
ment that  the  record  should  exhibit."  Copelan 
V.  Khnbrough,  149  Ga.  683,  686,  692,  102  S.  E. 
162. 

[41  Furthermore,  at  the  time  the  order  was 
granted  by  the  ordinary  of  Elbert  county,  au- 
thorizing the  sale  of  the  land  of  the  estate 
lying  in  Decatur  county,  the  existing  law 
provided  that  such  lands  be  sold  "at  the 
place  of  the  public  sales  in  the  county  where 
such  real  estate  may  lie."  Acts  of  1826,  p. 
98.  This  has  already  been  noted  by  this 
court  in  the  case  of  Patterson  v.  Lemon,  50 
Ga.  231  (2),  236.  It  should  be  noted  that  in 
the  opinion,  on  page  236,  by  inadvertence  the 


416 


HI  SOUTHEASTBBN  BBPOBTEB 


(Gft. 


act  of  the  Qeneral  Assembly  was  erroneously 
referred  to  as  the  act  of  1816,  when  it 
should  have  been  the  act  of  1825,  which  was 
an  act  amending  the  act  of  1816. 

[2,3]  2.  All  other  deeds  in  the  chain  of 
title,  except  the  grant  from  the  state,  offered 
by  the  plaintiff,  were  rejected  by  the  court, 
on  the  ground  that  no  possession  was  shown 
in  the  grantor  and  because  the  deeds  were 
irrelevant  The  rejection  of  these  deeds  re- 
quires a  reversal  of  the  Judgment  granting 
a  nonsuit  Though  one  objection  was  on  the 
ground  that  the  deed  was  irrelevant,  we  will 
assume  that  the  court  deemed  all  of  the 
deeds  inadmissible  on  the  ground  that  no 
possession  of  the  land  was  shown  by  the 
plaintiff  or  by  any  of  the  grantors  named  in 
the  rejected  deeda  ''It  is  well  established 
that,  if  the  plaintiff  in  an  action  of  ejectment 
or  in  the  nature  thereof  relies  on  a  record  or 
paper  title,  he  must  sh6w  a  regular  chain 
of  title  from  the  government,  or  from  some 
grantor  in  possession,  or  from  a  common 
source  from  which  each  of  the  litigants  claims. 
No  length  of  chain  or  paper  title  which  does 
not  reach  the  sovereignty  of  the  soil  is  suf- 
ficient in  itself  to  constitute  prima  fade  evi- 
dence of  title.*'  9  R.  a  li.  848,  f  16,  and  au- 
thorities cited  in  the  footnote.  In  this  case 
the  plaintiff  offered  in  evidence  a  complete 
chain  of  title,  beginning  with  a  grant  from 
the  state  down  to  the  plaintiff.  The  Civil 
Code  (1910),  I  S798,  provides  as  follows: 

"The  title  to  all  lands  in  this  state  originates 
in  grants  from  the  government;  and,  since  its 
independence,  from  the  state.*' 

When  a  grant  from  the  state  is  introduced, 
no  proof  of  possession  is  required.  It  is 
when  the  chain  of  title  is  not  connected  with 
a  grant  from  the  state  that  possession  In 
one  of  the  grantors  in  the  chain  must  be 
shown.  Dodge  v.  Irvington  Land  Co.,  158 
Ala.  91,  48  South.  383,  22  L.  R.  A.  (N.  S.)  1100, 
and  annotations;  Krause  v.  Nolte,  217  m. 
298,  76  N.  E.  362,  3  Ann.  Gas.  1061;  Cottrell 
V.  Pickering,  33  Utah,  62,  88  Pac.  696,  10  L. 
R.  A.  (N.  S.)  404,  and.  annotations.  Section 
6686  of  the  Civil  Code,  which  declares,  "A 
plaintiff  in  ejectment  may  recover  the  prem- 
ises in  dispute,  upon  his  prior  iwssesslon 
alone,  against  one  who  subsequently  acquires 
possession  of  the  land  by  mere  entry,  and 
without  any  lawful  right  whatever,*'  has  no 
application  to  this  case  In  this  case  the 
plaintiff  relies,  not  upon  a  bare  iwssession, 
but  upon  a  complete  chain  of  paper  title  de- 
raigned  from  the  state  of  Georgia. 

[B]  The  briefs  of  counsel  for  defendant  in 
error  mention  other  reasons  why  the  deeds 
were  inadmissible,  such  as  that  the  deeds 
were  defective  in  execution,  were  not  record- 
ed, and  the  like.  We  cannot  consider  the 
reasons  stated  in  the  brief  of  counsel  which 
do  not  appear  in  the  record  in  the  case. 
The  bill  of  exceptions  contains  the  only  state- 


ment of  the  matter  which  we  can  consider. 
There  it  is  stated  in  regard  to  eadi  deed  in 
question  that  plaintiff  offered  in  evidence 
deed  from  a  named  grantor  to  a  named  gran- 
tee, "conveying"  the  land  in  question.  Ac- 
cepting this  verification  as  the  truth,  the 
deeds  which  were  offered  by  the  plaintiff 
and  rejected  by  the  court  had  all  requisites 
of  valid  deeds,  and  did  in  fact  convey  the 
land  in  question  each  from  a  predecessor  in 
title  to  a  subsequent  predecessor  in  title. 

Judgment  reversed. 

All  the  Justices  coucur. 
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DE  VAUGHN  et  al.  v.  GRIFFITH. 
(No.  2508.) 

(Supreme  Court  of  Georgia.     Feb.  IS,  1922.) 

fSyUahuM  h^f  ike  Court.) 

1.  Appeal  and  error  ^=>204 (4) —Receipt  of 
affiftavlts  subject  to  objection  which  was  sot 
made  not  ground  for  reversal. 

The  bill  of  exceptions  assigns  error  on  an 
interlocutory  order  refusing  to  appoint  a  re- 
ceiver, and  to  enjoin  a  second  sale  of  land  by 
an  administrator  after  a  former  sale  had  been 
set  aside  in  accordance  with  the  decision  of 
this  court  in  De  Vaughn  v.  Griffith,  149  Ga.  607, 
101  S.  B.  794.    Held: 

The  assignment  of  error  complaining  of  the 
action  of  the  court  in  receiving  in  evidence  cer- 
tain affidavits  after  the  case  was  submitted 
shows  no  cause  for  reversal.  It  affirmatively 
appears  that  the  affidavits  were  received  sub- 
ject to  objection  by  the  plaintiff  in  error;  and 
it  does  not  appear  that  he  made  any  objection 
to  the  receipt  of  the  affidavits,  or  that  he  was 
prevented  from  doing  so  by  an  action  of  the 
court  or  of  opposing  counsel 

2.  Appeal  and  error  9s»725(l)~A8Slgnnie«t  of 
error,  com  plaining  of  consideration  of  plea, 
insuffloient  when  not  showing  demurrer  or  ob- 
jection. 

The  assignment  of  error,  complaining  that 
the  court  erred  in  considering  a  plea  of  res  ad- 
judicate, fails  to  show  that  any  demurrer  or  ob- 
jection was  filed  or  made  to  the  plea,  and  is 
insufficient  to  require  a  reversaL 

3.  Appeal  and  error  «=»728(i)-^88lgnne«t  et 
error,  not  showing  motion  to  rule  out  evi- 
dence or  grounds  of  objecilon.  Insufficient. 

Certain  returns  made  by  the  administra- 
tor were  admitted  hi  evidence.  The  assignment 
of  error,  alleging  that  the  court  should  have 
ruled  the  returns  out  of  evidence,  fails  to 
state  that  the  plaintiff  in  error  moved  to  rule 
out  the  evidence,  or  upon  what  ground,  if  any, 
its  admission  was  objected  to  before  the  trial 
court.  The  assignment  of  error  is  without 
merit. 

4.  No  error  In  granting  judgment. 

Upon  the  pleadings  and  evidence  property 
before  the  court,  the  judge  did  not  err  in  grant- 
ing the  judgment  in  favor  of  tbe  defendant,  op- 
on  which  error  is  assigned. 
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Bnor  from  Superior  Court,  Douglas  Coun- 
ty;  F.  A.  Irwin,  Judge. 

Action  by  Oscar  De  Vauglin  and  others 
against  S.  A.  Griffith,  administrator.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   AfBrmed. 

James  &  Bedgood,  of  Atlanta,  for  plain- 
tiffs in  error. 

J.  B.  Hutcheson  and  Astor  Merritt,  both 
of  Douglasyille,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
Che  Justices  concur. 


(1&8  Ga.  128) 

NELSON  «t  al.  V.  MADDOX  GROCERY  CO. 

(No.  2926.) 

(Supreme  Court  of  Georgia.    March  18,  1922.) 

(Syllabus  hy  the  Court,) 

EJeetment  ^=»65— Petition  In  aetion  by  lieirs 
lield  Insufflolent,  wfien  not  neoativing  grant  by 
anoeator  or  showing  that  he  died  seized  of  the 
land. 

A.  Jj,  Nelson  et  al.,  as  the  sble  heirs  at  law 
of  Adam  Nelson,  brought  an  action  for  land 
against  Maddoz  Grocery  Company.  The  peti- 
tion alleges,  in  substance,  that  the  father  of 
Adam  Nelson  died  in  1872  or  1873,  leaving  a 
wQ],  which  was  duly  probated,  the  third  item  of 
which,  devising  the  land  in  question,  was  as  fol- 
lows: "I  give  and  devise  to  my  son,  Adam  Nel- 
son, and  the  heirs  of  his  body,  and  in  default 
ci  said  heirs  at  the  time  of  his  death  to  my 
daughter,  Delphia,"  described  land,  including  the 
land  sued  for  herein;  that  the  testator  held 
title  to  the  land  at  the  time  of  his  death; 
that  plaintiifs  claim  fee -simple  title  under  their 
father,  Adam  Nelson,  who  died  on  April  4, 191iS, 
leaving  his  wife,  who  is  still  in  life,  and  plain- 
tiffs, who  are  his  children;  that  there  has 
been  no  administration  upon  the  estate  of  Ad- 
am Nelson;  and  that  the  defendant  is  in  pos- 
session of  the  land  and  also  claims  under  Ad- 
am Nelson.  The  court  sustained  a  general  de- 
murrer to  the  petition,  and  the  plaintiffs  ex- 
cepted. 

The  petition  contains  no  allegation  that  Adam 
Nelson  died  seized  and  possessed  of  the  land  in 
controversy,  nor  does  it  negative  a  grant  by 
him.  It  does  allege  that  the  defendant  has  pos- 
session and  claims  under  him.  The  court  did 
not  err  in  sustaining  the  general  demurrer  and 
in  dismissing  the  petition. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;   R.  0.  Bell,  Judge. 

Action  by  A.  L.  Nelson  and  others  against 
the  Maddox  Grocery  Company.  Judgment 
for  defendant  on  demurrer,  and  plaintiffs 
bring  error.    Affirmed. 

W.  li.  G^r,  of  Colquitt,  for  plaintiffs  In 
error. 

Hartsfi^d  &  Conger  and  Jno.  R.  Wilson,  all 
of  Bainbridge,  for  defendant  in  error. 
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GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  c<mcur,  ^cept  FISH,  0.  J.,  absent 
because  of  sickneaB. 


(153  Ga.  129) 

NELSON  et  al.  v.  SANDERS.    (No.  2927.) 
(Supreme  Court  of  Georgia.    March  18,  1922.) 

(SyUahus  hy  the  Court,) 

Case  controlled  by  decision  in  another  case. 

This  case  is  controlled  by  the  case  of  Nel- 
son V.  Maddox  Grocery  Co.  (Ga.  Sup.)  lU  S. 
E.  417,  this  day  decided. 

Error  from  Superior  Court,  Decatur  CJoun- 
ty ;  R  C.  Bell,  Judge. 

Action  between  A.  L.  Nelson  and  oth^a 
and  John  Sanders.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.    Affirmed. 

W.  X  Geer,  of  Ck>lquitt,.  for  plaintiffs  in 
error. 

Hartsfield  &  Conger  and  Jno.  R.  T^lson, 
all  of  Bainbridge,  for  defendant  In  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J.*  ab- 
sent because  of  sicimesB. 


JORDAN  et  al.  v.  STATE. 


(153  Oa.  167) 
(No.  2835.) 


(Supreme  Court  of  Georgia.    March  18,  1922.) 

(ByUabue  hy  the  Court.) 

1.  Criminal  law  ^s»l 064 1/2— Ground  of  motion 
not  considered  when  facts  stated  therein  not 
approved. 

A  ground  of  a  motion  for  new  trial  which 
is  not  approved  by  the  trial  judge  cannot  be 
considered.  Therefore  where  the  trial  judge 
certifies,  as  to  one  ground  of  the  amended  mo- 
tion  for  new  trial,  that  '*The  court  does  not 
approve  the  statement  that  W.  C.  Long  was 
one  of  the  jurors  or  that  he  is  related.  The 
court's  information  is  that  W.  C.  Long  was 
not  one  of  the  jurors  trying  said  case" — such 
ground  cannot  be  considered. 

2.  Criminal  law  ^=:»  1 064 'A— Qualified  approval 
of  grounds  of  motion  held  not  te  entitle 
them  to  be  considered. 

Where  the  certificate  of  the  trial  court  does 
not  contain  an  unqualified  statement  that  the 
grounds  of  the  amended  motion  for  new  trial 
are  true,  liut  on  the  contrary  he  approves 
certain  grounds  thereof  to  be  true  "except  al- 
legations  or  statements  that  defendants  did  not 
waive  their  presence  at  reception  of  verdict, 
and  allegations  as  to  alleged  relationship  of 
juror,"  such  approval  is  not  an  unqualified 
certification  that  the  grounds  of  the  amended 
motion  are  true,  and  such  grounds  cannot  be 
considered.  Swafford  v.  Keaton,  147  Ga.  491, 
94  S.  E.  568;  Hayes  v.  Chapman,  147  Ga, 
625,  626(1),  95  S.  E.  216. 
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3.  Criminal  law  ^cs>935(l)^New  trial  properly 
denied  when  verdict  supported  by  evidence. 

The  verdict  is  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
trial 

Error  from  Superior  Court,  Wasme  Coun- 
ty;   J.  P.  Higbsmitli,  Jiulge. 

Joe  Jordan  and  others  were  convicted  of 
an  offense  and  bring  error.    Affirmed. 

Jas.  R.  Thomas,  of  Jesup,  and  O.  H.  Rich- 
ter,  of  Savannah,  for  plaintiffs  in  error. 

Alvin  V.  Sellers,  Sol.  Gen.,  of  Baxley,  Geo. 
M.  Napier,  Atty.  Gen.,  and  Seward  M.  Smith, 
Asst  Atty.  Gen.,  for  the  State. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent 
because  of  sicknesa 


(153  Oa.  112) 

BARBOUR  V.  STATE.     (No.  2734.) 

(Supreme  Court  of  Georgia.    March  17,  1922.) 

(Bylldbut  hy  ih€  Oawrt) 

No  error  In  denying  new  trial. 

Under  authority  of  Johnston  v.  State,  152 
Ga.  271,  109  S.  E.  662,  the  court  did  not  err  in 
overrulhig  the  motion  for  new  trial. 

Error  from  City  Ck>urt  of  Savannah ;  Jdim 
Bourke,  Jr.,  Judge. 

Action  between  T.  D.  Barbour  and  the 
State.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

H.  Mercer  Jordan,  of  Savannah,  for  plain- 
tiir  in  error. 

Walter  C.  Hartrldge,  Sol.  Gten.,  of  Savan- 
nah, for  the  State. 


ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(153  Ga.  U7) 

BOOKER  V.  STATE.    (No.  2753.) 

(Supreme  Court  of  Georgia.    March  18,  1022.) 

(BvUabu9  ly  the  Court.) 

Homldde  ^=»309(4)  ~  Defendant's  declara- 
tions Introduoed  by  state  held  to  require 
charge  en  voluntary  manslaughter. 

Where  on  the  trial  of  one  charged  with 
murder  the  state  introduced  evidence  of  decla- 
rations of  the  defendant  after  the  killing,  tend- 
ing to  show  that  at  the  time  of  the  homicide 
the  deceased  cursed  the  defendant  and  drew  a 
pistol  on  him,  when  the  defendant  snatched  the 
pistol  out  of  the  deceased's  hands  and  shot 
him,  this  evidence  required  a  charge  on  the 
law  of  voluntary  manslaughter;   and  it  was  er- 


ror requiring  a  new  trial  for  the  court  to  fail 
to  charge  the  law  of  voluntary  manslaughter 
as  applicable  to  the  case. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Matthews,  Judge. 

Luther  Booker  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr.,  both 
of  Macon,  for  plaintiff  in  error. 

Chas.  H.  Garrett,  SoL  Gen.,  of  Macon,  Geo. 
M.  Napier,  Atty.  Gen.,  and  S.  M.  Smith,  Asst 
Atty.  Gen.,  for  the  State. 

HILIi,  J.  Luther  Booker  was  indicted  for 
the  murder  of  Richard  Harpe.  The  jury 
trying  him  returned  a  verdict  of  guilty,  with 
recommendation  to  the  mercy  of  the  court; 
and  he  was  sentenced  to  the  penitejitiary  for 
life.  He  filed  a  motion  for  new  trial  on 
various  grounds,  which  was  overruled,  and 
he  excepted. 

1.  The  first  ground  of  the  amended  motion 
complains  that  the  court  erred  in  not  charg- 
ing the  jury  the  law  of  voluntary  manslaugh- 
ter as  defined  in  section  66  of  the  Penal  Code 
of  Georgia,  which  is  as  follows: 

"In  all  cases  of  voluntary  manslaughter, 
there  must  be  some  actual  assault  upon  the 
person  killing,  or  an  attempt  by  the  person 
killed  to  commit  a  serious  personal  injury  on 
the  person  killing,  or  other  equivalent  circum- 
stances to  justify  the  excitement  of  passion, 
and  to  exclude  all  idea  of  deliberation  or  mal- 
ice, either  express  or  implied.  Provocation  by 
word^,  threats,  menaces,  or  contemptuous  ges- 
tures shall  in  no  case  be  sufficient  to  free  the 
person  killing  from  the  guilt  and  crime  of 
murder.  The  killing  must  be  the  result  of  that 
sudden,  violent  impulse  of  passion  supposed  to 
be  irresistible;  for  if  there  should  have  been  an 
interval  between  the  assault  or  provocation 
given  and  the  homicide,  of  which  the  jury  in 
all  cases  shall  be  the  judges,  sufEicient  for  the 
voice  of  reason  and  humanity  to  be  heard,  the 
killing  shall  be  attributed  to  deliberate  revenge, 
and  be  punished  as  murder.' 


•f 


It  is  contended  that  according  to  the  state's 
evidence  an  assault  was  made  upon  the  de- 
fendant at  the  time  of  the  homicide,  and  that 
manslaughter  was  involved  in  the  case.  A 
witness  for  the  state  testified,  without  ob- 
jection, to  the  following  effect: 

"I  had  the  defendant  in  my  custody  some 
time  in  the  early  part  of  April  this  year,  coming 
from  Cincinnati,  Ohio.  I  had  a  conversation 
with  the  defendant;  I  asked  him  what  was  the 
matter  with  him  and  the  negro  he  killed,  and 
he  said  they  had  a  falling  out,  and  the  negro 
was  cursing  him  and  drew  a  pistol  on  him,  and 
he  was  standing  pretty  dose  to  him,  and  he 
stood  there  for  a  while,  and  snatched  the  pistol 
out  of  the  negro's  hand  and  shot  him  four 
times." 

This  evidence  is  in  substantial  accord  with 
the  defendant's  statement  as  to  what  tran- 
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laired  at  the  time  of  the  killing.  As  stated 
above,  this  evidence  was  offered  by  the  state. 
It  tended  to  show  an  actual  assault  npon  the 
defendant,  or  an  attempt  by  the  deceased  to 
commit  a  serious  personal  injury  on  him  and 
to  justify  the  excitement  of  passion.  Under 
these  circumstances  it  was  error  requiring 
a  new  trial  that  the  court  failed  to  give  in 
charge  to  the  Jury  the  law  of  voluntary  man- 
slaughter. 

As  the  case  goes  back  for  another  hearing, 
we  express  no  opinion  on  the  sufficiency  of 
the  evidence  to  authorize  the  verdict,  and 
we  grant  a  new  trial  solely  upon  the  ground 
that  the  court  failed  to  charge  the  law  of  vol- 
untary manslaughter  as  applicable  to  the 
case.  The  other  assignments  of  error  are 
without  merit 

Judgment  reversed. 

All  the  Justices  concur,  except  FISH,  0.  J., 
absent  because  of  sickness. 


(153  Ga.  72) 

WYATT  V.  NAILER  et  al.     (No.  2630.) 
(Supreme  Court  of  Georgia.     Feb.  28,  1922.) 

(Syllahua  hy  the  Court,) 

1.  Deeds  «=9l08— Title  In  fee  to  take  effect 
immediately  held  conveyetf  by  deed  requiring 
urantee  to  care  for  orantor. 

Mrs.  Mary  Wyatt  executed  an  instrument 
which  purported,  in  consideration  of  love  and 
affection  to  convey  in  fee  certain  town  lots,  on 
which  were  a  dwelling  and  certain  outhouses, 
to  her  niece,  Edith  Nailer,  and  her  husband,  R. 
N.  Nailer.  Following  the  granting  clause  were 
the  words:  "The  said  Mrs.  Nailer  shall  come 
and  live  in  said  house  with  the  said  Mrs.  Wyatt, 
seeing  after  her  welfare  and  taking  care  of  her 
during  her  natural  life,  and  at  her  death  to  see 
that  an  her  burial  expenses  are  paid;  and 
should  there  be  any  personal  property  left,  it 
shall  go  to  the  said  Mr.  and  Mrs.  Nailer  as  their 
own  individual  property  in  fee  simple."  The 
instrument  was  executed  under  seal  by  all  the 
parties  therein  named.  Mrs.  Wyatt  instituted 
an  action  against  Mr.  and  Mrs.  Nailer,  to  can- 
cel the  instrument  on  the  basis  of  a  breach  of 
the  covenant  and  the  insolvency  of  the  defend- 
ants. The  exception  is  to  a  judgment  granting 
a  nonsuit.     Held: 

The  instrument  involved  in  this  case  conveyed 
the  legal  title  in  fee  to  the  realty,  to  take  ef- 
fect immediately. 

2.  Covenants  «=s>3 1 —Grantees  held  required  to 
fHrnish  support  and  malntenanoa  as  well  as 
personal  attention  to  grantor;  "seeing  after 
and  taking  ears  of." 

The  words  of  the  instrument,  "seeing  after 
her  (Mrs.  Wyatt's)  welfare  and  taking  care 
of  her  during  her  natural  life,"  mean  providing 
for  her  support  and  maintenance,  as  well  as  for 
personal  attention  (Gabeen  v.  Gordon,  1  Hill 
Eki.  [S.  G.]  51,  56;  Christy  v.  PulUam,  17  lU. 
60,  61;  Kelly  v.  JefCeris,  3  Pennewill  [Del.] 
286.  50  AU.  215,  216;  0  G.  J.  1286,  §  1,  note, 


52),  and,  in  the  connection  in  which  they  were 
used,  constituted  a  covenant  by  Mr.  and  Mrs. 
Nailer  that  the  latter  should  support  and  main- 
tain Mrs.  Wyatt  during  her  life,  in  the  house 
conveyed,  as  well  as  giving  her  personal  atten- 
tion. 

3.  Error  In  construing  Instramenl 

The  judgment  granting  a  nonsuit  was  pred- 
icated on  an  erroneous  construction  of  the  cove- 
nant; the  judge  holding,  in  effect,  that  the 
covenant  was  restricted  to  personal  attention, 
and  did  not  cover  maintenance  and  support. 

4.  Cancellation  of  Instruments  <s=9l 6— Breach 
of  covenant  to  support  Justifies  canoellation 
when  grantees  Insolvent. 

Breach  of  the  covenant,  coupled  with  insol- 
vency of  the  defendants,  will  authorize  a  de- 
cree of  cancellation  of  the  instrument.  McGar- 
die  V.  Kennedy,  92  6a.  196,  17  S.  B.  1001,  44 
Am.  St.  Rep.  85;  Jones  v.  Williams,  132  Ga. 
782,  64  S.  E,  1081;  Wood  v.  Owen,  183  Ga.  751, 
66  S.  B.  951;  Davis  v.  Davis,  135  Ga.  116,  69  S. 
B.  172.  The  evidence  was  sufficient  to  show 
prima  facie  breach  of  the  covenant  and  insol- 
vency of  the  defendants  as  alleged. 

5.  Nonsuit  erroneously  granted. 

Applying  the  principles  announced  In  the 
preceding  notes,  it  was  error  to  grant  a  non- 
suit. 

Error  from  Superior  Gourt,  Gbattooga 
Gounty;   Moses  Wright,  Judge. 

Suit  by  Mary  Wyatt  against  Edith  Nailer 
and  another.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Reversed. 

J.  R.  Whltaker,  of  Oartersville,  and  Wes- 
ley Shropshire,  of  Suiilmerville,  for  plaintiff 
in  error. 

Maddoz  ft  Doyal,  of  Rome^  and  J.  M. 
Bellah,  of  Summerville,  for  defendants  in 
error. 


ATKINSON,  J.    Judgment  reversed, 
the  Justices  concur. 


All 


(153  Oa.  20) 

ODOM  et  al.  v.  HOPPENDEITZEL. 
(No.  2634.) 

(Supreme  Court  of  Georgia.     Feb.  21,  1922.) 

(ByUabuB  hy  the  Oouri,) 

1.  Executors  and  admlnistratorB  ^=9l94(6)— 
Judgment  allowing  year's  support  does  not 
attach  to  property  conveyed  by  decedent  In 
his  lifetime. 

It  is  declared  in  C»vil  Gode  1910,  §  4041: 
''Among  the  necessary  expenses  of  adminis- 
tration, and  to  be  preferred  before  all  other 
debts,  except  as  otherwise  specially  provided, 
is  the  provision  for  the  support  of  the  family, 
to  be  ascertained  as  follows:  Upon  the  death 
of  any  person  testate  or  intestate,  leaving  an 
estate  solvent  or  insolvent,  and  leaving  a  widow 
or  a  widow  and  minor  child  or  children,  or  mi- 
nor child  or  children  only,  it  shall  be  the  duty 
of  the  ordinary,  on  the  application  of  the  wid- 
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ow,  or  the  guardian  of  the  child  or  children,  or 
any  other  person  in  tiieir  behalf,  on  notice  to 
the  representative  of  the  estate  (if  there  is 
one,  and  if  none,  without  notice),  to  appoint 
five  discreet  appraisers;  and  it  shall  be  the 
duty  of  such  appraisers,  or  a  majority  of  them, 
to  set  apart  and  assign  to  such  widow  and 
children,  or  children  only,  either  in  property  or 
money,  a  sufBdency  from  the  estate  for  their 
support  and  maintenance  for  the  space  of 
twelve  months  from  the  date  of  administra- 
tion, in  ease  there  be  administration  on  the  es- 
tate, to  be  estimated  according  to  the  circum- 
stances and  standing  of  the  family  previously 
to  the  death  of  the  testater  or  intestate,  and 
keeping  in  view  also  the  solvency  of  the  estate. 
If  there  be  a  widow,  the  appraisers  shall  also 
set  apart,  for  the  use  of  herself  and  children, 
a  sufficient  amount  of  the  household  furniture. 
The  provision  set  apart  for  the  family  shall  in 
no  event  be  less  than  the  sum  of  one  hundred 
dollars;  and  if  it  shall  appear  upon  a  just  ap- 
praisement of  the  estate  that  it  does  not  ex- 
ceed in  value  the  sum  of  ISve  hundred  dollars, 
it  shall  be  the  duty  of  the  appraisers  to  set 
apart  the  whole  of  said  estate  for  the  support 
and  maintenance  of  such  widow  and  child  or 
children,  or,  if  no  surviving  widow,  to  the  law- 
ful guardian  of  the  child  or  children,  for  their 
benefit.**  Held:  A  judgment  of  the  court  of 
ordinary  allowing  a  year's  support  for  the 
family  of  a  deceased  person  under  the  fore- 
going statute  will  not  attach  to  property  which 
has  been  conveyed  away  by  the  deceased  prior 
to  his  death  and  is  no  longer  a  part  of  his  es- 
tate. Burkhalter  v.  Planters*  Loan  &  Savings 
Bank,  100  Ga.  428,  28  S.  E.  236;  Summerford 
V.  Gilbert,  37  Ga.  59. 

2.  Exeoatora  anil  administrators  ^s»l8i~UB« 
reeorded  deed  superior  to  dalm  uader  Judo- 
meat  for  year's  support. 

Where  property  ia  conveyed  in  manner  and 
under  circumstances  specified  in  the  preceding 
note,  the  failure  of  the  grantee  to  record  his 
deed  would  not  alfect  his  right  to  the  property 
as  against  the  claim  of  the  family  under  a 
Judgment  for  a  year's  support. 

■ 

8.  EJeetmeat  ^=»l09^Venliot  properly  direct- 
ed, when  facts  appeared  from  uncontradloted 
evidence. 

Under  application  of  the  foregoing  princi- 
ples, it  appearing  on  the  trial  of  an  ejectment 
aoit,  from  the  uncontradicted  evidence,  that  the 
plaintiff's  lessor  claimed  title  to  the  land  in 
dispute  under  a  judgment  by  the  court  of  or- 
dinary setting  it  aside  as  a  year's  support  for 
the  family  of  a  deceased  person,  and  that  sev- 
eral years  prior  to  the  death  of  the  deceased 
such  person  had  conveyed  the  land  by  an  ab- 
solute fee-simple  deed  to  the  defendant's  pred- 
ecessors In  tide,  and  that  such  deed  was  not 
recorded  untH  after  the  judgment  setting  apart 
a  year's  support,  the  judge  did  not  err  in  di- 
recting a  verdict  for  the  defendant. 

Error  from  Superior  Court*  Bibb  Ck>unty; 
Malcolm  D.  Jones,  Judge. 

Action  by  Owens  Odom  and  others  against 
H.  B.  Hoppendeitzel.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.   Afilrmed. 


H.  F.  Strobecker,  of  Macon,  for  plaintiffs 
in  error. 

Sidney  W.  Hatcher,  of  Macon,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  afiarmed.  AU 
the  Justices  concur. 


-    (153  Oa.  119) 
PEAVEY  V.  STATE.     (No.  2768.) 

(Supreme  Court  of  Georgia.    March  18,  1922.) 

(SvUahus  hy  the  Court.) 


1.  Criminal  law  ^s>165,  171— When  prisoner 
"In  Jeopardy"  stated;  no  error,  when  proceed^ 
lags  taken  without  arraign ment,  to  arraign 
defendant  and  repeat  prooesdings. 

"A  prisoner  is  in  jeopardy  within  the 
meaning  of  the  Constitution,  and  cannot  be 
tried  again,  when  in  a  court  of  competent  ju- 
risdiction, and  upon  a  sufficient' indictment,  he 
has  been  arraigned,  has  pleaded,  and  the  jury 
has  been  impaneled  and  sworn."  2  Bnc  Dig. 
Ga.  B.  152;  Newsom  v.  State,  2  Ga.  60;  Reyn- 
olds V.  State,  3  Ga.  68;  Holt  y.  State,  88  Ga* 
187;  Nolan  v.  State,  65  Ga.  621,  21  Am.  Rep. 
281;  Franldin  v.  SUte,  85  Ga.  670,  11  8.  B. 
876;  Bryans  v.  State,  34  Ga.  823.^ 

(a)  Applying  the  above  principle  to  the  facts 
of  this  case,  the  court  did  not  err  in  allowing 
the  solicitor  general  to  arraign  the  defendant, 
after  the  motion  for  mistrial  was  made,  and 
after  the  jury  had  been  impaneled  and  sworn, 
and  after  the  state's  counsel  had  read  the  in- 
dictment to  the  jury  and  stated  his  contentions 
of  the  case,  over  objection  of  defendant's 
counsel  tiiat  the  defendant  had  been  put  in 
jeopardy  before  he  was  arraigned  and  without 
the  defendant  having  waived  arraignment;  nor 
because  the  court  instructed  the  solicitor  gen- 
eral to  swear  the  same  jury  again  and  read 
the  indictment  to  the  prisoner,  and  required 
him  to  enter  his  plea  of  not  guilty.  See  Weav- 
er V.  Sute,  83  iDd.  289.  Nor  did  the  court 
err  in  refusing  to  declare  a  mistriaL  €k>mpar« 
Bryans  v.  State,  34  Ga.  323,  Gaswell  v.  Sut* 
(Ga.  App.)  107  S.  B.  560(3).  See  Reddick 
V.  State,  149  Ga.  822,  102  S.  B.  347. 

pSd.  Note.-rFor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jeopardy 
(In  Griminal  Law).] 

2.  Criminal  law  «=»854(5)~Teniporary  sepa* 
ration  of  three  jurors  from  the  others  held 
not  to  require  reversal. 

Where,  on  the  trial  of  one  charged  with 
murder,  after  all  the  testimony  had  been  in- 
troduced, and  two  arguments  by  counsel  had 
been  made  to  the  jury,  and  the  eoart  adjourned 
for  the  dinner  hour,  and  after  the  jury  had 
eaten  dinner,  all  of  them  repaired  to  the  court- 
house lawn  and  seated  themselves  under  th« 
trees  in  charge  of  the  bailiff  appointed  by  th* 
court  to  take  charge  of  the  jury  during  th« 
dinner  hour,  and  where  ''the  ssid  jury  was 
allowed  to  disperse,  and  the  foreman  of  said 
jury,  H.  H.  Wilson,  and  two  other  members  of 
said  jury,  separated  from  the  remainder  of 
said  jury  in  said  case,  and  went  in  charge  of 
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John  Brown  [the  baOiff  appointed  by  the  court 
to  take  charge  of  the  Jory]  for  a  distance  of 
about  two  city  blocks,  throagh  the  business 
section  of  Eatonton,  6a.,  to  the  post  ofBce," 
and  "the  remaining  nine  jnroni  were  left  in 
charge  of  one  W.  H.  Bonner,  who  was  the^ 
solicitor  general's  bailiff  appointed  to  attend 
and  wait  upon  said  solicitor  general  during  the 
term  of  said  court,  said  Bonner  not  having 
been  pieced  in  charge  of  said  jury  by  the  court 
and  had  no  right  to  be  with  said  jnry,  or  to  be 
in  charge  of  any  portion  of  them,^  and  where 
the  foreman  of  the  Jury  and  the  other  two  ju- 
rors who  went  with  him  to  the  post  office,  and 
both  baUiffs,  testified  by  affidavits  that  during 
the  ^ye  or  ten  minutes'  separation  of  the  jury 
the  case  was  not  discussed  by  them  or  either 
of  them,  and  no  mention  of  the  case  was  heard 
by  them  from  any  source,  such  temporary  sep* 
aration  on  the  part  of  the  three  jurors,  in  the 
light  of  the  exculpatory  affidavits,  will  not  re- 
qaire  a  reversal  of  the  judgment.  Daniel  v. 
State,  66  Oa.  653;  ritspatrick  v.  State,  149 
Ga.  75(6),  00  S.  B.  128. 

3.  Criminal  law  ^a»035(l)— New  trial  proper^ 
ly  refased,  wbea  evltfenoe  authorized  vanllet. 

The  evidence  in  the  case  authorized  the 
verdict,  and  the  court  did  not  err  fai  refusing  a 
new  trial. 

Error  from  Superior  Court,  Putnam  Coun- 
ty; J.  B.  Park,  Judge. 

Charley  Peavey  was  convicted  under  an 
Indictment  for  murder,  and  he  brings  error. 
Affirmed. 

G.  B.  Callaway  and  Jos.  B.  Duke,  both  of 
Eatonton,  for  plalntifl  in  error. 

Doyle  Campbell,  SoL  Gen.,  and  A.  Y.  Clem- 
ent, both  of  Monticello,  Geo.  M.  Napier,  Atty. 
Gen.,  and  S.  M.  Smith,  Asst  Atty.  Gen.,  for 
the  State. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent  be- 
cause of  sickness. 


(152  Oa.  754) 
8TEWART  V.  PATTERSON.    (Ne.  2519.) 

(Supreme  Court  of  Georgia.    Feb.  18,  1922.) 

(8yUahu9  In/  the  Oawrt.) 

I.  Exeeatort  and  admlalst raters  ^s»29(2)— 
ActloB  by  temporary  administrator  aot  en- 
joined. In  abtenoe  of  dirsot  attack  en  appoint- 
nent. 

Under  the  pleadings  and  the  evidence  In  the 
case,  the  eonrt  did  not  err  in  refusing  an  inter- 
locntory  injnnction. 

(Additional  8yUahu9  hy  Editorial  Staff.) 

2.  Pleading  «s>34(3)— Court  natfer  no  duty  to 
•apply  necessary  allegations  attacking  ap- 
pointment of  temporary  administrator. 

Where  defendsnt,  sued  by  a  temporary  ad- 
mjnlstrator,  did  not  by  his  cross-action  di- 
rectly attack  the  Judgment  appointing  the  ad- 
niinistrator,  and  ask  that  it  be  set  aside,  the 


court  was  under  no  duty  to  snpply  the  netes- 
sary  allegations  and  prayers  to  make  the  an- 
swer a  direct  attack  on  the  judgment 

3.  Executors  and  administrators  ^s>32(2)— 
Revooation  of  temporary  letters  of  admin- 
istration without  notice  of  no  effect. 

An  order  of  the  ordinary,  authorizing  one 
named  as  executor  in  a  will  not  yet  probated  to 
hold  the  decedent's  personal  property,  add 
declaring  letters  of  temporary  administration 
revoked,  as  having  been  granted  inadvertently, 
without  necessity  and  authority,  was  without 
effect,  where  the  temporary  administrator  was 
served  with  no  notice  of  any  proceedings  to  re- 
voke his  letters. 

4.  Exeeutors  and  administrators  ^s»29(2)~ 
Failure  to  qualify  is  defense  to  aotlon  by 
temporary  administrator. 

A  temporary  administrator's  failure  to  fQe 
his  bond  and  have  it  approved,  and  otherwise 
to  qualify,  ia.  a  ground  of  defense  in  an  action 
at  law  for  trover. 

6.  Executors  and  administrators  ^=»29<2)— 
Lack  of  authority  to  make  appointment  Is  tfe* 
fense  at  law,  and  resort  to  *  equity  unneoes- 
sary. 

If  the  judge  was  without  jurisdiction  to  ap- 
point a  temporary  administrator,  the  order  ap- 
pointing him  was  void,  and  this  was  a  com- 
plete defense  to  the  adznixdstrator's  trover  suit, 
and  no  resort  to  equity  by  a  cross-action  was 
necessary  to  make  such  defense  available. 

6.  Executors  and  administrators  ^=s>29(2)<^ 
Voidable  appointment  must  be  directly  at- 
tacked. 

If  a  judgment  appointing  a  temporary  ad- 
ministrator was  merely  voidable,  or  subject  te 
attack  on  grounds  not  appearing  on  the  face 
of  the  record,  a  direct  attack  should  be  made 
on  it  for  the  purpose  of  having  it  set  aside,  and 
appropriate  allegations  and  prayers  shoidd  be 
contained  in  the  petition. 

Error  ftom  Superior  Court,  Cook  Coun^; 
R.  G.  Dickerson,  Judge. 

Action  by  A.  W.  Patterson  against  Dan 
Stewart.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  P.  Benight,  J.  O.  Smith,  and  R.  A.  Hend- 
ricks, all  of  Nashville,  for  plaintiff  in  error. 

Branch  &  Snow,  of  Quitman,  Jackson  & 
Jackson,  of  Adel,  and  W.  D.  Bull,  of  Nash- 
ville, for  defendant  in  error. 

FISH,  C.  J.  On  the  7th  day  of  November, 
1919,  W.  B.  Parrlsh  made  a  will  devising  . 
to  Dan  Stewart  all  of  his  property  of  every 
nature,  and  on  the  same  day  made  warranty 
deeds  conveying  to  Stewart  all  of  the  real 
estate  owned  and  possessed  by  him.  On  the 
Sd  day  of  March,  1920,  Parrlsh  died  in  Cook 
county,  Ga.  On  the  4th  day  of  March,  1920, 
Dan  Stewart,  named  as  executor  of  the  will 
of  the  deceased,  filed  for  probate  in  solemn 
form  the  will,  and  the  application  for  pro- 
bate was  made  returnable  to  the  April,  1920, 
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term  of  the  conrt  of  ordinary.  Citation 
was  duly  issued,  and  all  the  heirs  of  the  de- 
ceased were  served.  Caveat  to  the  probate 
was  filed,  and  by  consent  tha  case  was  ai>- 
pealed  to  the  superior  court,  where  it  is 
now  pending.  On  the  21st  day  of  May,  1920, 
A.  W.  Patterson  was  granted  temporary  let- 
ters of  administration  on  the  estate  of  the 
deceased,  upon  bis  application  reciting  that 
he  was  an  uncle  of  the  deceased  by  marriage. 
In  the  order  of  the  court  of  ordinary  ap- 
pointing him  temporary  administrator,  Pat- 
terson was  directed  to  make  his  returns  to 
the  next  term  of  the  court  on  the  first  Mon- 
day In  July,  1920.  On  May  26,  1920,  the 
court  of  ordinary  passed  an  order  reciting 
that  Patterson  "was  inadvertently  granted 
temporary  letters  of  administration  on  the 
estate  of  the  said  W.  B.  Parrish,  when  in 
point  of  fact  there  was  no  necessity  or  au- 
thority therefor,"  and  permitted  Dan  Stew- 
art, who  was  named  executor  in  the  will,  to 
give  bond  for  the  faithful  preservation  of 
the  estate  and  the  accounting  for  and  sur- 
render of  tbe  same  to  the  court  of  ordinary, 
or  to  the  named  caveators  in  the  event  the 
latter  should  prevail.  On  the  17th  day  of 
August,  1920,  Patterson,  as  temporary  ad- 
ministrator, brought  an  action  of  trover 
against  Stewart  for  certain  personalty  be- 
longing to  the  estate  of  the  deceased  and  in 
the  possession  of  Stewart  To  thia  suit, 
which  was  filed  in  the  superior  court  of  Cook 
county,  the  defendant  filed  his  answer  in  the 
nature  of  an  equitable  cross-action,  which 
was  passed  upon  by  the  court  on  the  15th 
day  of  I>ecember,  1920.  An  interlocutory 
injunction  was  denied  to  the  def aidant,  and 
the  plaintiff  in  the  trover  suit  was  allowed 
to  proceed  with  the  same.  To  this  Judg- 
ment and  order  of  the  court  the  defendant 
excepted. 

[1-3]  The  court  did  not  err  in  refusing  an 
injunction.  It  appears  that  Patterson  had 
been  selected  as  temporary  administrator  by 
a  court  of  competent  Jurisdiction.  If  the 
court  under  the  facts  of  the  case  was  not 
authorized  to  make  this  appointment,  the 
plaintiff  in  error  should  have  instituted  pro- 
ceedings in  the  court  making  the  appoint- 
ment, or  should  have  sought  in  his  equitable 
cross-action,  by  direct  attack  upon  the  Judg- 
ment and  order  appointing  the  temporary 
administrator,  to  have  it  set  aside.  It  may 
be  tliat  the  pleader  intended,  in  his  answer 
in  the  nature  of  a  cross-action  filed  to  the 
trover  suit,  to  make  an  attack  upon  the 
Judgment  and  to  ask  that  it  be  set  aside. 
But  he  did  not  do  so,  and  the  court  was  not 
under  duty  to  supply  the  necessary  allega- 
tions and  prayers  to  make  that  answer  a  di- 
rect attack  upon  the  Judgment  appointing 
Patterson  temporary  administrator  on  the 
ground  of  a  want  of  Jurisdiction  and  author- 
ity to  make  such  appointment,  and  without 


such  direct  attack  the  court  oonld  not  set 
aside  that  J^udgment.  The  order  granted  by 
the  ordinary  appearing  in  the  record,  au- 
thorizing Stewart  to  hold  the  personal  prop- 
erty of  the  decedent  upon  giving  bond,  and 
containing  the  recital  also  that  Patterson 
was  Inadvertently  granted  temporary  let- 
ters of  administration,  '*when  in  point  of 
fact;  there  was  no  necessity  or  authority 
therefor,"  and  declaring  such  letters  revok- 
ed, was  without  effect,  as  there  is  no  evi- 
dence  that  Patterson  was  served  with  any 
notice  of  the  institution  of  any  proceedings 
to  revoke  the  letters  granted  him. 

[4-6]  It  is  alleged  that  Patterson  failed  to 
file  and  have  approved  his  bond  and  to  oth- 
erwise qualify  as  temporary  administrator. 
If  that  be  true,  it  will  be  ground  of  defense 
in  the  action  at  law,  the  trover  suit  And 
if  it  also  appears  on  the  face  of  the  record, 
in  the  matter  of  Patterson's  application  for 
appointment  and  the  Judgment  appointing 
him,  that  under  the  allegations  contained  in 
the  application  the  Judge  was  without  Jurls^ 
diction  to  make  the  appointment,  then  the 
order  appointing  him  temporary  administra- 
tor would  be  void,  and  this  could  also  be 
urged  as  a  complete  defense  in  the  trover 
suit  (Wash  V.  Dickson,  147  Ga.  540,  94  8.  B. 
1009),  and  the  resort  to  equity  was  not  nec- 
essary to  make  such  defense  available  to  the 
plaintiff  in  error.  If,  however,  the  Judg- 
ment appointing  Patterson  was  merely  void- 
able, or  it  was  necessary  to  attack  it  on 
grounds  not  appearing  on  the  face  of  the 
record,  then  Stewart  should  have  made,  as 
we  have  pointed  out  above,  a  direct  attack 
upon  it  for  the  purpose  of  having  it  set 
aside,  and  his  petition  should  have  had  al- 
legations appropriate  to  that  purpose,  as 
well  as  prayers  for  that  specific  relief,  which 
were  wanting  in  the  equitable  answer  which 
he  filed,  and  upon  the  consideration  of  which 
the  Judge  refused  the  injunction. 

Judgment  afllrmed. 

All  the  Justices  concur. 


(152  Oa.  S22) 
GOWER  et  al.  v.  NEW  ENGLAND  MORTQ. 
SEC.  CO.  et  al.     (No.  2598.) 

(Supreme  Court  of  Georgia.    Feb.  21,  1922.) 

(8yllabu9  by  the  Court,) 

I.  Judicial  sales  ^=:>50(l)— Purohaser  only  re- 
quired to  see  that  officer  has  competeat  aa» 
thorlty  to  sell,  anil  Is  apparently  proceeding 
under  prescribed  ferms. 

Tlie  purchaser  at  a  judicial  sale  is  not  re- 
quired to  see  that  the  officer  has  "complied  ful- 
ly" with  the  regulations  prescribed  in  such  cas- 
es. Irregularities  create  questions  and  liabil- 
ities between  the  officer  and  the  parties  inter- 
ested in  the  sale.  The  innocent  purchaser  in 
bound  only  to  see  that  the  officer  has  compe- 
tent authority  to  sell,  and  tiiat  he  is  "apparent* 
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ly  proceeding  to   sell  under  the  preicribed 
forms. 

2.  Execution  ^=>22l— Not  invallibiteil  beoaoso 
sale  commenoed  shortly  before  prescribed 
hoar  of  beginning. 

Even  if  a  sale  by  a  sheriif  be  begun  a  short 
interyal  of  time  before  the  prescribed  hoar  for 
beginning  each  sale,  and  condnded  after  the 
prescribed  honr  of  beginning,  such  slight  varia- 
tion from  the  prescribed  manner  of  sale  will  not 
invalidate  the  sale,  in  the  absence  of  fraud, 
collusion,  or  surprise. 

3.  Execution  ^s»250— Gross  Inadequaey  of 
price  not  suflloleot  ground  alono  for  aattlng 
aside  tale. 

Inadequacy  of  price,  though  gross,  is  not 
a  sufficient  reason  to  set  aside  a  shenfTs  sale, 
in  the  absence  of  fraud,  collusion,  or  surprise. 

4.  No  anflloient  ground  for  reversal. 

No  sufficient  reason  appears  for  reversing 
the  judgment  under  review. 

(Additional  8yUdbu9  hy  Bdiioridl  Btaff,) 

A.  Trial  «s»255(7)— Where  petltloe  attacked 
sheriff's  sale  of  three  parcels,  charge  as  to 
invalidity  of  sale  off  one  or  more  should  have 
been  requested. 

Where  an  intervening  petition  attacked  the 
entire  sale  of  three  parcels  on  execution  be- 
cause sold  before  10  o'clock,  and  the  charge 
submitted  the  issue  so  made,  a  charge  &at,  if 
one  or  more  of  the  parcels  were  sold  before 
10  o'dock,  the  sale  would  be  void  as  to  such 
parcels,   should   have   been   requested,   if   de- 


6.  Execution  «=s>222(2)— Sale  not  void  because 
advertised  In  violation  of  restraining  order. 
In  antldpatleu  of  Its  dlsedntton. 

Even  though  an  advertisement  of  an  exe- 
eotion  sale  in  antidiftition  of  the  dissolution  of 
an  order  restraining  any  sale  or  attempt  to  sell 
was  a  violation  of  the  order,  the  sale  held  after 
dissolution  of  the  order  was  not  void,  in  the 
absence  of  fraud,  collusion,  or  surprise. 

7.  Sheriffs  and  constables  ^=»84— Successor  of 
sheriff  making  levy  may  sell  land. 

Under  Civ.  Code  1910,  f  4914  (6),  the  suc- 
cessors of  a  sheriif,  making  a  valid  levy  on 
land  and  thereafter  going  out  of  office,  may 
sell  the  land  under  such  levy. 

8.  Trial  «=»259( I)— 'Desired  Instructions  as  to 
dHferenoe  between  standard  and  sun  time 
•hould  be  tlndy  requeeted  In  writing  in  prq- 
cseedlng  to  set  aside  execution  sale. 

In  a  proceeding  on  an  intervening  petition 
seeking  to  set  aside  an  execution  sale  because 
made  before  10  o'dock,  a  timely  written  re- 
qaest  for  instructions  on  the  difference  between 
standard  time  and  sun  time  should  have  been 
submitted,  if  they  were  desired. 

Error  from  Superior  Court,  Polk  County; 
Moses  Wright,  Judge. 

Suit  by  the  New  England  Mortgage  Secu- 
rity Company  against  one  Brewer  and  others, 
in   which  W.  M.  €U>wer  and  others  inter- 


vened.   Judgment  fbr  plalntlifs,  and  the  in- 
terveners bring  error.    Affirmed. 

Bunn  &  Trawick,  of  Cedartown,  for  plain- 
tifSCis  in  error. 

Mundy  &  Watkins,  of  Cedartown,  for  de- 
fendants in  error. 

FISH,  C.  J.  This  case  is  a  sequel  to 
Brewer  v.  New  £)ngland  Mortgage  Co.,  144 
Ga.  548,  87  S.  E.  657.  W.  M.  and  I/Ula  Cow- 
er intervened  in  the  case  cited.  Interveners 
attacked,  on  various  grounds,  a  sheriff's 
sale  of  three  parcels  of  land,  sold  separate- 
ly, and  prayed  that  the  sale  be  set  aside, 
and  the  deeds  of  sheriff  made  pursuant  to 
the  sale  be  canceled.  The  sheriff  and  pur- 
chasers were  made  parties  defendant  to  the 
intervention.  An  amendment  to  the  peti- 
tion was  offered,  alleging,  in  substance,  that 
plaintiffs  were  owners  of  the  lands  in  ques- 
tion, which  are  worth  more  than  the  entire 
balance  due  on  the  execution  under  which* 
they  were  sold,  and  twice  as  much  as  the 
aggregate  bids  at  the  sale,  that  on  a  fbir 
sale  they  would  bring  $3,600  or  more,  and 
that  plaintiffs  were  the  snocessors  in  title 
to  one  Godard,  the  defendant  in  the  execu- 
tion. The  amendment  was  disallowed,  and 
the  plaintiffs  excepted  pendente  lite.  The 
case  proceeded  to  trial,  and  resulted  in  a 
verdict  for  the  defendants.  The  plaintiffs 
filed  a  motion  for  new  trial,  which  was  over- 
ruled, and  they  exc^>ted. 

[1,2]  The  following  appears  in  the  brief 
of  evidence: 

*^t  was  agreed  between  counsel  that  there 
was  no  issue  as  to  the  Gowers  claiming  title 
to  the  lands;  the  one  issue  in  this  case  being  as 
to  the  tfane  of  the  sherifi^s  sale  on  June  8, 
1919.'* 

Under  this  stipulation  the  only  matter 
which  requires  investigation,  so  far  as  the 
motion  for  new  trial  is  concerned,  is  wheth-' 
er  any  error  was  committed  at  the  trial 
which  would  require  the  granting  of  a  new 
trial  on  the  single  issue  as  to  t^e  hour  of 
the  sale  in  question.  The  hours  of  sheriCTs 
sales  were  fixed  by  the  Judidary  Act  of 
1799,  "between  the  hours  of  tffli  and  three.**" 
Cobb's  Digest,  509.  The  hours  were  later 
changed  to  between  the  hours  of  10  a.  m. 
and  4  p.  m.,  by  the  act  of  1821.  Cobb's  Di- 
gest, 509  (note).  They  have  so  remained  to 
the  present  time.  While  some  changes  have 
been  made  in  the  act  of  1799,  as  to  hours, 
advertisement,  and  the  like,  the  present  law 
as  to  substantial  matters  Is  the  same  as  the 
original  law.  Civil  Code.  §  6060.  In  Brooks 
V.  Booney,  11  Ga.  424,  56  Am.  Dec.  430,  it 
was  said: 

'TThe  acts  which  make  it  the  duty  of  the 
sheriff  to  advertise  the  sale  of  property  in  a 
particular  way,  and  to  sell  between  certain 
hours  of  the  day,  are  merely  directory  to  the 
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officer.  HiB  neglect  to  observe  these  directioiis 
may  subject  him  to  a  suit  for  damages,  at  the 
instance  of  the  party  injured  by  the  neglect; 
but  it  will  not  affect  the  title  of  the  purchaser, 
unless  there  bo  collusion  between  him  and  the 
sheriff." 

It  was  also  said: 

"The  purchaser  depends  upon  the  judgment, 
the  levy  and  the  deed;  ♦  ♦  ♦  all  other  ques- 
tions are  between  the  parties  to  the  judgment 
and  the  officer."  11  Ga.  427,  428,  56  Am.  Dec 
430. 

The  question  in  that  case  was  whether 
there  must  be  recitals  in  a  sherifTs  deed 
showing  that  the  formalities  of  law  respect- 
ing the  manner  and  time  of  sheriff's  sale 
were  actually  complied  with.  It  was  held 
that  such  recitals  were  not  necessary.  The 
question  as  to  the  effect  upon  the  sale  where 
such  formalities  were  not  complied  with 
was  not  before  the  court  What  was  said 
'  on  this  subject  was  mere  dicta. 

In  Johnson  y.  Reese,  28  Ga.  356,  73  Am. 
Dec.  757,  the  act  of  1799  was  under  consid- 
eration, and  it  was  said: 

"The  first  part  of  the  secti<m  says:  'No  sales' 
'shall  be  made'  'but  on  the  first  Tuesday  in  eadi 
month,  and  between  the  hours  of  ten  and 
three.'  *  «  *  This  amounts  to  saying  that 
the  sheriff  shall  not  have  authority  to  sell  at 
any  other  time/' 

The  question  before  the  court  was  as  to 
the  effect  of  failure  to  advertise  in  strict 
conformity  to  the  statute.  Hence  what  was 
said  in  that  case  on  the  subject  of  hours  of 
sale  was  mere  dictum.  In  Gonley  v.  Red- 
wine,  109  Ga.  640,  35  S.  Q.  92,  77  Am.  St 
Rep.  398,  an  irregularity  in  the  advertise- 
ment was  involved.  There  seems  to  be  no 
authoritative  ruling  by  this  court  on  the 
question  of  the  validity  of  a  sheriff's  sale 
made  before  or  after  the  hours  prescribed 
by  statute.    The  Code  declares  : 

"The  purchaser  at  judicial  sales  is  not  bound 
to  look  to  the  appropriation  of  the  proceeds 
of  the  sale,  nor  to  the  returns  made  by  the  offi- 
cer, nor  is  he  required  to  see  that  the  officer 
has  complied  fully  with  all  those  regulations 
prescribed  in  such  cases.  All  such  irregu- 
larities create  questions  and  liabilities  between 
the  officer  and  parties  interested  in  the  sale. 
The  innocent  purchaser  is  bound  only  to  see 
that  the  officer  has  competent  authority  to  sell, 
and  that  he  is  apparently  proceeding  to  sell  un- 
der the  prescribed  forms."  Civil  Code  1910,  f 
6059. 


We  think  the  phrases  in  this  section, 
"complied  fully,"  and  "apparently  proceed- 
ing to  sell  under  the  prescribed  forms,"  are 
peculiarly  significant.  They  appear  for  the 
first  time.  In  our  law  regulating  judicial 
sales,  in  the  Code  of  1863,  i  2584.  Prior  to 
that  time  the  courts  were  not  agreed  on  the 
effect  of  a  variation  from  prescrit>ed  regu- 
lations as  to  advertisem^it,  hours  of  sale 
and  the  like.    See  Brooks  ▼.  Rooney,  11  Ga. 


424,  56  Am.  Dec.  430.    The  codiflera  wer» 
aware  of  the  conflict  of  oplni(»i,  and  no 
doubt  desired  to  prescribe  a  safe  and  con- 
servative rule  for  the  future.    The  purchas- 
er was  not  to  be  burdened  with  the  duty  to 
see  that  the  ofllcer  had  "complied  fully"  with 
all  regulations  as  to  the  time  and  manner 
of    sale.     A    yariatlon    would    not    yitiate 
which  was  not  material  and  did  not  show 
the  officer  was  wholly  or  substantially  dich 
regarding  prescribed  forms.    Where  the  va- 
riation from  the  prescribed  hour  of  sale  was* 
so  slight  that  witnesses  present  eeriously 
conflict  with  each  other  as  to  whether  the 
sale  began  a  short  time  before  10  o'clock,  or 
on  the  hour,  or  a  short  time  thereafter,  it 
is    manifest    that    the    officer    was    "appa- 
rently"   proceeding    under    the    prescribed 
forms.    The  statute  only   requires  an   ap- 
parent condition,  not  an  actual  condition, 
not  a  full  compliance  condition.    The  salo 
began  near  the  hour  of  10.    The  land  was 
sold  in  three  parcels.    It  is  clear  from  the 
evidence  that  the  sale  was  completed  after 
the  hour  of  10  o'clock,  and  it  is  inferable 
that  the  greater  part  of  the  time  consumed 
in  the  sale  was  after  10  o'clock.    A  Jury 
might  have  found  that  one  parcel  was  <3led 
and  possibly  knocked  off  before  10  o'clock. 
On  the  other  hand,  there  might  have  been 
a  finding  that  the  entire  sale  was  after  10 
o'clock.    While  it  was  possible  for  the  jury 
to  find  that  the  sale  began  before  10  o'clock, 
we  think  they  were  constrained  to  find  that 
the  officer  was  apparently  proceeding  under 
prescribed  forms.    There  was  no  charge  of 
collusion  or  fraud.    The  sale  was  valid  as 
against  an  objection  that  the  officer  had  not 
"complied  fully"  with  the  regulations  as  to 
the  hour  of  sale. 

[6]  Complaint  is  made  that  the  Judge  fail- 
ed to  charge  that,  if  one  or  more  of  the  par- 
cels were  sold  before  10  o'clock,  the  sale 
would  be  void  as  to  such  parcels.  Under 
the  view  we  have  taken,  there  was  no  error 
in  such  failure  to  charge.  In  addition  to 
this  the  petition  attacked  the  entire  sale  of 
the  three  parcels.  The  charge  submitted  the 
issue  made  by  the  pleadings.  It  might  be 
further  said  that,  if  a  charge  on  the  sub- 
ject was  desired,  there  should  have  he&i  a 
request,  and  that  the  charge  as  given  was 
a  sound  proposition,  and  the  comiriiaint  is 
that  another  sound  proposition  was  not  al- 
so given. 

[3]  It  is  contended  that  the  lands  were 
sold  for  less  than  their  value;  that  is,  the 
prices  were  Inadequate.  There  was  no  aver- 
ment and  no  evidence  of  fraud  or  collusion. 
Inadequacy  of  price,  though  gross,  will  not 
be  sufficient  to  set  aside  a  sheriff's  sale,  un- 
less it  appears  there  was  fraud  or  collusion 
in  the  levy  or  the  sale.  Palmour  v.  Roperi 
119  Ga.  10  (5),  45  S.  B.  790 ;  Gunn  v.  Slaugh- 
ter, 83  Ga.  124  (3),  9  S.  B.  772 ;  Van  Dyke  ▼• 
Martin,  53  Ga.  221  (2). 
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[6-8]  Complaint  la  also  made  that  the  land 
was  advertised  for  sale  by  the  sheriff  while 
an  order  was  In  force  restraining  a  sale,  and 
that  the  sale  was  had  on  Jane  S,  when  the 
order  dissolving  the  restraining  order  was 
dated  June  2.  The  order  restrained  the 
plaintiffs,  their  attorneys  and  agents,  "from 
selling  or  attempting  to  sell"  the  land  In 
question.  Bven  If  the  advertisement  of  the 
sale  In  anticipation  of  a  dissolution  of  the 
restraining  order  was  a  violation  of  the  or- 
der, In  the  absence  of  evidence  of  fraud, 
collusion,  or  surprise,  the  sale  would  not  be 
void.  The  sheriff  and  the  attorney,  who 
were  responsible  for  the  violation  of  the 
order.  If  there  was  such  violation,  might  be 
In  contempt;  but  the  sale  would  be  valid. 
If  a  sheriff  makes  a  valid  levy  on  land  and 
goes  out  of  office,  his  successors  may  sell 
the  land  under  such  levy.  Civil  Code  1910, 
f  4914(6).  If  any  instructions  to  the  Jury 
on  the  difference  between  standard  time  and 
sun  time  were  desired,  a  timely  written  re- 
quest should  have  been  submitted. 

[41  The  record  discloses  no  sufficient  rea- 
son for  reversing  the  judgment  under  review. 

Judgment  affirmed. 

All  the  Justices  concur. 


(153  Ga.  86) 

COOPER  V.  LYNE8  «t  al.  (No.  2626.) 

(Supreme  Court  of  Georgia.    March  2,  1922.) 

fSyllahu9  ly  the  Court,) 

1.  Verdloft  properly  dfreoted. 

Under  the  pleadings  and  the  evidence,  and 
the  law  applicable  thereto,  the  court  did  not 
err  in  directing  a  verdict  for  the  defendants. 

(Addiiiondl  Bynahus  hy  Editorial  Btalf,) 

2.  Jadgmont  ^=»780  (3)— Vendor  transferrliHI 
notes  has  such  Interest  In  land  as  Is  subject 
to  judgment  on  the  notes. 

One  giving  a  bond  for  title,  and  taking  pur- 
chase-money notes,  which  she  indorsed  and 
transferred,  and  which  had  not  been  paid,  had 
such  an  interest  in  the  land  as  was  subject  to  a 
jadgment  obtained  against  her  by  the  trans- 
feree on  the  notes. 

3.  Vendor  and  purchaser  ^=»272— Transferee 
of  bond  for  title  bound  to  do  equity  by  pay- 
ing notes  before  he  could  have  sale  enjoined. 

A  transferee  of  a  bond  for  title  seeking  to 
enjoin  a  sale  of  the  land  under  a  judgment  on 
the  purchase-money  notes  obtained  by  a  trans- 
feree of  the  notes  against  the  vendor  is  bound 
to  do  equity  by  paying  the  purchase  price. 
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4.  Adverse  possesslou  €s»ll4(l)— Evidenoe  In- 
svfBolont  te  show  seven  years'  possession  on- 
dor  ooler  of  titlo. 

Where  a  transferee  of  a  bond  for  title  per- 
mitted the  land  to  be  sold  for  taxes  whidi  he 
had  not  agreed  to  pay,  and  took  a  conveyance 
from  the  tax  purchaser,  evidence  held  insuffi- 
dent  to  show  that  he  had  acquired  title  by  pre- 


scription under  color  and  seven  years'  posses- 
sion as  against  a  judgment  on  the  purchase- 
money  notes. 


5.  Vendor  and  purchaser  ^=»l90^Fact8  held  te 
show  tax  sale  and  transfer  to  transferee  of 
bond  for  title  was  fraudulent  scheme. 

The  facts  surrounding  a  tax  sale  of  land  and 
conveyance  by  the  purchaser  to  a  transferee  of 
a  bond  for  title  held  to  indicate  a  fraudulent 
scheme  on  the  transferee's  part  to  obtain  title 
to  the  land  without  psyment  of  the  purchase 
price. 

Error  from  Superior  Ck>urt,  Polk  County; 
Moses  Wright,  Judge. 

Suit  by  J.  J.  Cooper  against  J.  C.  Lynes 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

This  is  a  petition  brought  by  J.  J.  Cooper 
against  A.  E.  Wiggins,  J.  C.  Lynes,  W.  A. 
Camp,  and  T.  P.  Lyon  as  sheriff.  On  the 
trial  the  following  facts  appeared  from  the 
evidence:  On  September  9,  1909,  Wiggins 
sold  to  Hobbs  for  $350  a  certain  lot  of  land 
in  Folk  county,  containing  40  acres,  taking 
from  Hobbs  five  promissory  notes  for  the 
purchase  price,  one  for  $50,  maturing  Octo- 
ber 1,  1911,  and  the  others  for  $75  each,  ma- 
turing on  the  Ist  day  of  October  of  each  of 
the  next  succeeding  four  years.  Wiggins  gave 
Hobbs  a  bond  to  make  title  upon  the  pay- 
ment of  the  notes.  Hobbs  went  into  posses- 
sion under  the  bond,  and  on  December  13, 
1910,  transferred  Wiggins'  bond  to  Ck>oper, 
who  then  went  into  possession.  Cooper  did 
not  agree  to  pay  taxes  on  the  land  for  the 
year  1910.  It  did  not  appear  what  consider- 
ation Cooper  paid  for  this  transfer.  On  De- 
cember 20  a  general  tax  execution  was  is- 
sued against  Hobbs  for  $0.24  for  his  state 
and  county  taxes  for  the  year  1910,  besides 
costs,  which  was  levied  on  the  land,  which 
was  sold  by  the  sheriff  on  the  first  Tuesday 
in  March,  1911  (the  seventh  day  of  the  month), 
to  Leonard  for  $17.05.  On  March  15, 1911,  the 
sheriff  executed  to  Leonard  a  deed  in  pur- 
suance of  the  tax  sale,  and  on  the  same  date 
Leonard  conveyed  the  land  to  Cooper,  who 
had  remained  in  possession  of  the  same  since 
the  transfer  to  him  by  Hobbs  of  Wiggins' 
bond.  Leonard  never  went  Into  possession; 
and  he  testified,  that,  In  purchasing  the 
land  at  sherUTs  sale,  he  acted  for  himself, 
paid  his  own  money,  and  had  no  arrange- 
ment with  Cooper  to  purchase  it  at  the 
sheriff's  sale,  and  that  Carmldiael  asked 
him  (Leonard) '  to  purchase  the  land.  He 
testified  further: 

"I  went  to  him  [Cooper]  and  offered  to  make 
him  a  deed  afterwards.  I  didn't  oifer  to  make 
him  a  deed;  I  sold  It  to  him.'* 

After  paying  the  taxes,  $5.24,  and  the 
costs,  out  of  the  $17.05,  whldi  Leonard  paid 
the  sheriff  on  his  bid  at  the  tax  sale,  the 
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balance,  by  the  direction  of  Hobbs,  was  paid 
to  Cooper. 

On  February  8,  1916,  Wiggins  sued  CJooper 
for  the  land,  and  on  tbe  trial  a  nonsuit  was 
granted.  Wiggins  transferred  to  Lynes  the 
five  notes  which  Hobbs  had  given  for  the 
purchase  price  of  the  land,  and  at  the  time 
indorsed  them,  as  did  Camp.  On  September 
14,  1917,  Lynes  brought  suit  on  these  notes 
against  Hobbs,  as  maker,  and  Wiggins  and 
Camp  as  indorsers.  Hobbs  pleaded  that  the 
notes  had  been  materially  altered  since  he 
executed  them,  and  without  his  knowledge  or 
consent.  Wiggins  and  Camp  made  no  de- 
fense. On  the  trial,  March,  21,  1918,  a  ver- 
dict was  rendered  in  favor  of  Hobbs,  and  a 
judgment  against  Wiggins  and  Camp,  for 
the  aggregate  amount  of  the  five  notes.  An 
execution  issued  upon  this  Judgment  was 
levied  on  the  land  in  question  as  the  prop- 
erty of  Wiggins.  Cooper  has  remained  in 
possession  of  the  land  since  he  took  a  trans- 
fer of  Wiggins'  bond  for  title.  He  did  not 
testify  on  the  trial. 

At  the  conclusion  of  the  evidence  the  judge 
ruled  that  he  would  direct  a  verdict  for 
Cooper  if  he  would  pay  the  purchase  money 
due  on  the  land  for  which  Lynes  had  ob- 
tained a  judgment,  and  that  a  decree  would 
be  so  moulded  as  to  protect  Cooper  in  all 
respects  as  to  his  titie  to  the  land,  and  from 
any  further  liability  in  respect  of  the  same. 
Cooper,  by  his  counsel,  refused  to  make  such 
payment;  whereupon  the  judge  directed  a 
verdict  for  the  defendants.  Cooper  moved 
for  a  new  trial;  the  motion  was  overruled, 
and  he  excepted. 

Mundy  &  Watkina,  of  Cedartown,  for 
plaintiff  In  error. 

H.  A.  STtheridge,  of  Atianta,  for  defendants 
in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  Cooi)er  in  his  petition  alleged 
that  the  suit  brought  by  Lynes  against  Hobbs, 
Wiggins,  and'  Camp  was  collusive,  and  that 
the  verdict  and  judgment  against  Wiggins 
and  Camp  was  obtained  by  fraud.  On  the 
trial  there  was  not  sufficient  evidence  to  sus- 
tain such  allegation.  The  suit  by  Wiggins 
against  Cooper  in  which  a  nonsuit  was 
granted  is  of  no  materiality  in  the  case.  It 
appeared  on  the  trial  that  no  part  of  the 
purchase  money  for  the  land  had  ever  been 
paid.  In  the  circumstances  set  forth  in  the 
foregoing  statement,  Wiggins  had  such  an 
interest  in  the  land  as  was  subject  to  the 
judgment  obtained  by  Lynes  against  her  on 
the  purchase-money  notes  which  she  had  in- 
dorsed. 

[3]  Cooper  came  into  a  court  of  equity  ask- 
ing affirmative  relief — that  is,  that  a  sale  of 
the  land  under  a  judgment  on  the  purchase- 
money  notes  sho!uld  be  enjoined  and  the  land 
decreed  to  belong  to  him.    Before  he  could 


obtain  such  affirmative  equitable  relief  he 
was  bound  to  do  equity — that  is,  to  pay  the 
purchase  price  of  the  land.  This  he  refused 
to  do  on  the  triaL 

[4,  5]  In  view  of  the  evidence  on  the  trial, 
it  did  not  appear  that  Cooper  had  a  good 
title  by  prescription  under  color  and  seven 
years'  adverse  possession  of  the  land.  Only 
one  witness  testified  as  to  Cooper's  posses- 
sion, and  his  testimony  was  merely  to  the 
effect  that  Cooper  had  possession  since  he 
took  a  transfer  of  Wiggins'  bond  for  title, 
and  since  Leonard's  deed  to  him  on  Mardi  21 
1911.  The  circumstances  as  to  this  tax  sale 
by  the  sheriff,  the  purchase  thereat  by  Leon- 
ard, and  conveyance  by  him  to  Cooper  on  the 
same  day  of  the  execution  of  the  sheriff's 
deed  to  Leonard,  the  fact  that  Carmichael 
requested  Leonard  to  purchase  the  land  at 
the  tax  sale,  the  absence  of  any  evidence  as 
to  the  consideration  of  the  conveyance  by 
Leonard  to  Cooper  as  to  any  consideration 
for  the  transfer  by  Hobbs  to  Cooper  of 
Wiggins'  bond,  the  possession  by  Cooper  at 
the  time  of  the  levy  of  the  tax  execution  and 
the  sale  of  the  land  thereunder,  and  the  pay- 
ment by  the  sheriff  to  Cooper,  under  the  di- 
rection of  Hobbs,  of  the  balance  of  the 
amount  paid  by  Leonard  for  the  purchase  of 
the  land  at  the  tax  sale,  clearly  indicated  a 
fraudulent  scheme  on  the  part  of  Cooper  to 
obtain  title  to  the  land  without  payment  of 
any  of  the  purchase  price.  We  accordingly 
hold  that  the  court  did  not  err  in  directing  a 
verdict  in  favor  of  the  defendant. 

Judgment  affirmed. 

All  the  Justices  concur. 


(153  Ga.  1) 

CITY  OF  ATLANTA  et  al.  v.  SCOTT  et  aJ. 

(No.  2637.) 

(Supreme  Court  of  Georgia.    March  4,  1922.) 

(Sytlabua  hy  the  Court  J 

I.  Munlolpal  oorporatioiis  ^s»97l(2)^D«ter- 
minatioa  of  mayor  and  oonncil  that  emeniency 
exists,  Justifying  additional  tax,  not  ooaolu- 
sive. 

The  provision  in  the  charter  of  the  City 
of  Atlanta,  ''in  addition  to  tiie  ordiAary  tax 
herein  allowed,  the  mayor  and  councilmen 
a^d  aldermen  may,  in  case  of  emergency,  to 
be  judged  of  by  them,  levy  an  extraordinary 
tax,  not  exceeding  one-half  of  one  per  cent  (on 
taxable  property  of  said  city),  the  said  extraor- 
dinary tax  to  be  added  to  the  ordinary  tax, 
and  collected  at  the  same  time,  and  used  for 
the  same  purpose,"  does  not  authorize  the 
mayor  and  council  to  condosively  determine 
that  an  emergency  exists,  so  as  to  justify  the 
exercise  of  the  charter  authority  to  levy  an 
additional  tax.  The  power  to  levy  such  tax 
is  dependent  upon  the  existence  of  an  emergen- 
cy in  fact,  and  a  declaration  by  the  mayor  and 
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council  that  an  emergeocy  in  a  given  case  does 
exist  is  open  to  inqairy  by  the  courts. 

2.  Manidpal  oorporatloas  «=»97l  (2)^Eviiieiica 
insofllclent  to  show  emeroency,  Justifying  ad- 
ditional tax  lovy. 

The  evidence  in  this  case  was  insufficient 
to  show  the  existence  of  an  emergency  within 
the  meaning  of  the  charter  of  tho  city  of  Atlan- 
ta, upon  which  to  base  the  levy  of  an  additional 
tax. 

Ihrror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Suit  by  H.  B.  Scott  and  others  against  the 
City  of  Atlanta  and  others.  Judgment  grant- 
ing an  interlocutory  injunctlont  and  defend- 
ants bring  error.    AfEtrmed. 

The  charter  of  the  dty  of  Atlanta  pro- 
vides : 

"For  the  purpose  of  raising  revenue  for  the 
support  and  maintenance  of  said  dty  govern- 
ment, the  said  mayor  and  general  council  shaU 
have  full  power  and  authority,  and  they  shall 
provide  by  ordinance  for  the  assessment,  levy, 
and  collection  of  an  ad  valorem  tax  on  all  real 
and  personal  property  within  the  incorporate 
limits  of  said  city,  not  exceeding  one  and  one 
fourth  per  cent,  thereon,  which  shall  indude 
the  school  tax,  wliich,  under  the  laws  of  this 
state,  is  subject  to  taxation:  Provided,  never- 
theless, that  all  assessments  of  real  property 
shall  be  made  at  the  cash  market  valuation. 
*  *  *  In  addition  to  the  ordinary  tax  herein 
allowed,  the  mayor  and  councilmen  and  alder- 
men may,  in  case  of  emergency,  to  be  judged 
of  by  them,  levy  an  extraordinary  tax,  not  ex- 
ceeding one-half  of  one  per  cent,  (on  the  tax- 
able property  of  said  dty),  the  said  extraor- 
dmaiy  tax  to  be  added  to  the  ordinary  tax, 
and  collected  at  the  same  time,  and  used  for 
the  same  purpose.*'  City  Code  of  Atlanta  of 
1910,  U  121,  124. 

An  ordinance  was  adopted,  January  17, 
1021,  by  the  mayor  and  general  council,  and 
approved  January  18,  1921,  by  the  mayor,  as 
follows: 

**An  ordinance  levying  an  emergency  tax  for 
forty-five  one-hundredths  of  one  per  cent., 
as  provided  by  the  charter  of  the  dty  of 
Atlanta  in  cases  of  emergency,  being  found 
in  section  124  of  the  City  Code  of  1910,  and 
for  other  purposes. 

"Whereas,  the  charter  of  the  dty  of  Atlanta 
provides  that  in  addition  to  the  ordinary  tax 
allowed  to  be  assessed  by  the  mayor  and  gen- 
eral council  of  this  dty,  such  body  may,  in 
case  of  emergency,  to  be  judged  of  by  them, 
levy  an  extraordinary  tax,  not  exceeding  one- 
half  of  one  per  cent,  on  the  taxable  property 
of  said  dty,  said  extraordinary  tax  to  be  added 
to  the  ordinary  tax  and  payable  at  the  same 
time  as  the  ordinary  tax  is  made  payable  and 
in  the  same  installments;  and  whereas,  an 
emergency  now  exists,  in  the  opinion  and  dis- 
cretion of  the  mayor  and  general  conndl  of 
this  dty,  and  in  order  to  meet  this  emergency 
it  is  necessary  to  use  the  power  granted  to 


this  body  by  said  arection  of  said  diarter,  to 
the  extent  of  levying  an  extraordinary  tax  of 
forty-five  one-hundredths  of  one  per  cent.,  for 
the  year  1921  only:  Therefore  be  it  ordained 
by  the  mayor  and  general  coundl  of  the  dty 
of  Atlanta  as  follows: 

"Section  1.  That  a  case  of  emergency  now 
exists,  in  the  opinion  of  the  mayor  and  general 
council;  and  same  is  hereby  adjudged  to  ex- 
ist in  the  opinion  of  the  mayor,  aldermen,  and 
coundlmen  of  the  dty  of  Atlanta. 

"Sec  2.  That  an  extraordinary  tax  of  forty- 
five  one-hundredths  of  one  per  cent,  is  hereby 
levied  on  all  the  real  and  personal  property 
within  the  limits  of  and  subject  to  taxation  by 
the  city  of  Atlanta,  as  shown  by  the  returns 
thereof  for  the  year  1921,  upon  the  tax  digests 
prepared  and  on  file  in  the  office  of  the  dty 
tax  receivers  and  assessors,  to  be  known  as  an 
extraordinary  tax  and  to  consist  of  forty-five 
one-hundredths  of  one  per  cent,  of  the  value 
of  said  property  as  shown  by  said  returns,  and 
to  cease  with  the  current  fiscal  year. 

"Sec.  8.  That  the  tax  herein  provided  for 
shall  be  and  is  hereby  assessed  upon  the  prop- 
erty now  on  the  tax  boolEs  of  said  dty,  at  the 
value  placed  thereon  for  and  during  the  year 
1921.  The  foregoing  extraordinary  tax,  levied 
as  herein  provided  because  of  an  existing  emer- 
gency, is  hereby  made  payable  at  the  same  time 
as  the  ordinary  tax  is  made  payable  and  in 
the  same  installments. 

"Sec  4.  That  all  the  usual  machinery  provid- 
ed by  the  charter  and  ordinances  of  this  dty 
shall  be  and  is  hereby  applied  to  the  assess- 
ment of  this  tax  and  the  collection  of  same, 
and,  if  not  paid  on  or  before  October  15,  1921, 
all  the  existing  provisions  of  the  charter  and 
ordinances  of  the  dty. of  Atlanta,  as  to  inter- 
est, defaults,  costs,  executions  and  sales  to 
pay  taxes,  are  hereby  ordained  and  are  of  force 
and  eifect,  and  shall  be  used  to  carry  into  ef- 
fect the  levy  and  assessment  and  collection  of 
the  extraordinary  tax  herein  provided  for  and 
levied  because  of  an  emergency  now  existent 
in  the  dty  of  Atlanta. 

"Sec  5.  That  this  emergency  and  extraordi- 
nary tax  shall  be  extra  and  additional  to  the 
regular  annual  tax  levy  authorized  by  exist- 
ing charter  and  ordinance  provisions,  and  shall 
be  added  to  the  ordinary  tax  and  collected  at 
the  same  time  and  used  for  the  same  purpose, 
and  same  shall  end  with  this  levy  and  with  the 
current  fiscal  year. 

"Sec.  6.  That,  in  case  any  persons  desire  to 
pay  same,  as  provided  by  existing  charter  pro- 
visions,  such   payment   shall  be   allowed,  and 
the  first  installment  thereof  shall  be  payable 
on  or  before  May  1,  1921,  and  the  second  in- 
stallment shall  be  payable  on  or  before  July 
1,  1921;  the  third  installment  on  September  1, 
1921,  and  the  existing  provisions  of  the  faid 
charter  and  ordinances,  with  reference  to  bear- 
ing  interest    on   said   installments,    shall    be 
effective  on  and  after  May  1,  July  1,  and  Sep- 
tember 1,  1921,  as  above  named,  as  to  the  in- 
stallments unpaid  on  either  of  said  dates;   and 
the  other  provisions  of  the  charter  and  ordi- 
nances  governing  such  installment  payments, 
with  reference  to  discount,  etc.,  are  hereby  or- 
dained as  of  full  force  and  effect,  and  shall  be 
applied  as  to  the  payments  of  the  extraordinary 
tax  herein  ordained,  same  being  in  addition  to 
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the  ordinary  tax  levied  for  the  current  year 
1921. 

"Sec.  7.  That  the  sums  raised  by  the  levy  of 
this  extraordinary  tax,  ordained  and  levied  be- 
cause of  an  emergency  which  now  exists  in  the 
city  of  Atlanta,  in  the  opinion  and  discretion 
of  the  mayor  and  general  council,  shall  go  into 
the  general  fund  of  the  city  of  Atlanta  and 
shall  be  used  for  the  same  'purposes  as  the 
ordinary  tax  is  levied. 

"Sec  8.  That  all  ordinances  and  parts  of  or- 
dinances in  conflict  with  this  ordinance  be  and 
the  same  are  hereby  repealed." 

On  April  21, 1921,  the  foregoing  ordinance 
was  amended  by  striking  out  the  provisions 
for  forty-five  one-hundredths  of  1  per  cent 
and  Inserting  in  lieu  thereof  a  provision  for 
a  levy  of  an  emergency  tax  of  cme-eigbth  of 
1  per  cent    The  amendment  also  provided: 

'*That  the  facts  alleged  in  said  ordinance, 
approved  on  the  date  above  stated,  are  hereby 
reaffirmed,  and  the  mayor,  aldermen,  and  coun- 
cilmen  again  state  that  an  emergency  now  ex- 
ists and  is  adjudged  to  exist  in  the  opinion  of 
said  mayor,  aldermen,  and  coundlmen,  and  said 
extraordinary  tax  is  necessary  to  preserve  the 
health,  order,  and  general  welfare  of  the  City 
of  Atlanta,  and  that  same  cannot  be  preserved 
during  the  year  1921  without  the  levy  and  col- 
lection of  the  emergency  and  extraordinary  tax 
provided  for  in  the  original  ordinance  and  pro- 
vided for  in  this  amended  ordinance.  Since  the 
original  ordinance  was  adopted  and  approved, 
a  bond  issue  has  been  passed  by  a  vote  of  the 
people,  and  this  will  relieve  enough  of  the  cur- 
rent revenue  to  permit  of  the  reduction  to  the 
amount  provided  by  this  amendment  The 
emergency  existed  at  the  time  of  the  original 
ordinance  as  well  as  now.  The  amount  neces- 
sary to  meet  the  emergency  can  be  and  is  here- 
by reduced  by  reason  of  the  proceeds  of  the 
bond  issue  relieving  current  income,  as  above 
stated,  so  that  this  reduction  is  made  possible." 

On  February  4,  1921,  which  was  prior  to 
the  amendment  last  above  stated,  Henry  B. 
Scott,  B.  D.  Watkins,  Albert  S.  Adams,  and 
Jonas  H.  Ewing,  as  citizens  and  taxpayers 
of  the  city  of  Atlanta,  instituted  an  action, 
in  behalf  of  themselves  and  other  citizens 
and  taxpayers,  against  the  dty  of  Atlanta  as 
a  municipal  corporation,  Walter  Taylor  as 
city  clerk,  F.  F.  Smith  as  dty  tax  collector, 
and  W.  fil.  Harwell  as  dty  marshal,  seeking 
to  have  the  ordinance  and  tax  levy  therein 
contained  declared  to  be  null  and  void,  and 
to  enjoin  the  collection  of  taxes  thereunder. 
The  grounds  upon  whidi  the  relief  was  based 
were  alleged  in  part  as  follows : 

''(I)  Because  no  emergency  existed,  so  as  to 
Justify  its  enactment  (2)  Because  said  ordi- 
nance is  unreasonable.  (3)  Because  no  facts 
existed  upon  which  the  mayor,  councilmen,  and 
aldermen  of  the  dty  of  Atlanta  could  reason- 
ably, fairly,  or  justly  base  any  finding  that  an 
emergency  existed  in  the  dty  of  Atlanta,  au- 
thozijEing  the  imposition  of  an  extraordinary 
tax,  under  the,  charter  of  the  dty  of  Atlanta. 
(4)  Also  because  said  ordinance  was  not  passed 
in  good  faith  and  for  the  purpose  of  dealing 


with  any  such  emergency,  but  was  passed  with 
knowledge  on  the  part  of  the  mayor,  alder- 
men, and  coundlmen  of  the  dty  of  Atlanta  that 
no  such  emergency  did  exist,  and  was  passed  in 
the  form  in  which  it  was  passed  for  the  purpose 
of  evading  and  avoiding  the  provisions  of  the 
charter  of  the  dty,  and  of  violating  that  por- 
tion of  the  charter  of  the  dty  wherein  it  is 
provided  that  the  power  of  the  mayor  and  gen- 
eral council  of  the  dty  of  Atlanta  to  levy  ad 
valorem  tax  should  not  exceed  1^  per  cent  on 
the  ad  valorem  value  of  the  property  within 
said  dty,  by  redting  a  condusion  which  the 
mayor,  aidermen,  and  coundlmen  of  the  dty 
of  Atlanta  knew  at  the  time  was  not  warranted 
by  the  facts  as  they  existed.  (6)  Because  said 
ordinance  was  not  passed  for  the  purpose  of 
raising  money  for  the  purpose  of  meeting  an 
emergency,  but  for  the  purpose  of  applying  the 
same  to  the  support  and  maintenance  of 
schools,  and  of  making  ordinary  repairs  on 
school  buildings  and  building  new  school  build- 
ings in  said  dty,  as  to  which  no  emergency  ex- 
isted. (6)  Because  said  ordinance  does  not 
comply  with  the  intent  and  spirit  of  the  diar- 
ter  of  the  dty  of  Atlanta,  in  that  it  does  not 
spedfy  or  set  forth  any  emergency  that  ex- 
ists, such  as  to  justify  the  imposition  of  the 
extraordinary  tax  which  it  purports  to  im- 
pose. (7)  Also  because  it  does  not  comply  with 
the  provision  in  the  charter  of  the  dty  which 
requires  the  mayor  and  councilmen  and  alder- 
men of  the  dty  of  Atlanta  to  judge  as  to  the 
existence  of  an  emergency  before  an  extraordi- 
nary tax  beyond  the  $1J25  limit  can  be  levied; 
for  that  said  ordinance  does  not  set  forth, 
describe,  or  give  any  information  as  to  any 
emergency  that  does  exist  as  to  any  matter  as 
to  which  the  mayor  and  general  council  of  the 
city  of  Atlanta  are  authorized  to  levy  taxation 
on  the  inhabitants  and  taxpayers  of  said  dty." 

The  defendant  filed  an  answer,  to  which 
was  attached  as  an  exhibit  the  amendment 
to  the  ordinance  mentioned  above.  The  an- 
swer referred  specifically  to  the  several  par- 
agraphs of  the  petition,  admitting  some  in 
whole  or  in  pcurt  and  denying  others.  It 
also  alleged  certain  contezitions  of  the  dty 
as  follows: 

''This  extraordinary  tax  was  levied  jtfst  for 
the  reasons  stated,  to  wit:  When  the  dty  of 
Atlanta  started  the  year  1921,  it  was  confront- 
ed, in  the  school  department  and  all  other  de- 
partments, with  absolute  emergency  conditions 
that  required  more  money  than  could  be  raised 
by  the  $1.25  per  hundred.  The  public  knows 
that  the  dty  of  Atlanta  is  limited  to  $1.25  tax- 
ation on  each  $100  of  property,  and  cannot  go 
beyond  this,  unless  in  case  of  an  emergency, 
when  an  extraordinary  tax  may  be  levied. 
Therefore  when  the  estimated  income  for  the 
year,  based  on  this  limit  of  taxation,  was  gone 
over,  and  it  was  seen  tliat  it  was  not  suffident 
to  meet  the  absolute  and  current  demands  of 
the  dty,  and  also  answer  the  extraordinary  de- 
mands and  emergent  demands,  not  only  in  the 
school,  but  in  other,  departments  of  the  dty» 
there  was  nothing  for  the  mayor  and  general 
council  to  do  except  to  order  the  extraordinary 
tax  to  take  care  of  the  emergency,  and  this  was 
done." 
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On  the  interlocutory  hearins  the  evidence 
as  to  an  emergency  ia  summarized  in  tlie 
brief  of  counsel  for  the  city  as  follows: 


«*i 


%  A.  Gordon,  being  the  Ck>rdon  mentioned 
in  the  ordinance,  testified:  That  after  the 
bond  election  *it  was  decided  to  reduce  the  tax 
levy  from  **/ioo  of  1  per  cent,  to  one-eighth  of 
1  per  cent  It  was  neceesary  to  levy  this 
emergency  tax,  or  to  close  the  schools  two 
months  earlier.  A  deficit  eadsted,  a  part  of  it 
during  the  last  year.  The  finance  committee 
had  to  take  care  of  the  deficit  in  some  way,  or 
dose  the  sdiools.  The  first  of  this  year  the  city 
met  a  deficit  in  the  school  department,  and  had 
to  make  that  up  by  some  appropriation.  After 
passing  the  bonds,  we  thought  some  of  the 
money  could  be  taken  care  of  by  the  issne, 
snch  as  improvements  on  schools.  By  the  lery 
of  ^*/ioo  of  1  per  cent,  we  thought  this  would 
be  about  $1,500,000.  By  the  levy  of  one-eighth 
of  1  per  cent,  we  thou^it  the  proceeds  would 
be  $275,000,  or  $326,000.  That  he  was  a  mem- 
ber of  counciif  and  made  the  statement,  when 
the  first  ordinance  was  passed,  that,  if  the 
bonds  passed,  he  would  introduce  sen  ordinance 
reducing  the  lery  to  one-eighth  of  1  per  cent. 
The  ordinances  were  considered  and  discussed 
by  council  on  both  occasions,  pro  and  con,  and 
a  decision  was  reached  after  deliberation. 
Ck»nncil  dedared  that  an  emergency  existed 
which  justified  the  tax,  and  it  does  exist.  As 
to  fire,  there  was  a  fire  some  time  ago;  but  we 
had  to  pay  taxes  just  the  same,  and  no  extraor- 
dinary tax  was  passed.  If  there  was  a  flood, 
I  do  not  see  how  it  would  have  any  more  ef- 
fect than  this  fire.  I  do  not  see  how  a  sudden 
fire  or  tornado  or  physical  calamity  could  cause 
an  emergency  tax.  Some  of  the  proceeds  of 
the  ^^/loo  of  1  per  cent,  emergency  tax  was 
to  be  spent  for  school  buildings  and  improve- 
ments. The  emergency  tax  was  levied  to  take 
care  of  the  expenses  of  the  dty.  We  saw  that 
we  had  to  make  this  lery,  and  we  could  use  it 
wherever  we  saw  fit.  The  vote  on  the  one- 
eighth  of  1  per  cent,  was  almost  unanimous. 
The  tax  was  made  to  meet  a  defidt  in  the  dty's 
income^the  effect  of  the  defidt  was  found  to  be 
felt  by  the  schools.  It  could  be  felt  by  the 
police  or  fire  department;  we  would  have  to  do 
away  with  some  department,  unless  we  collect 
this  money.' 

"Harry  Goodhart  is  a  member  of  general 
coundl;  was  a  member  when  both  ordinances 
were  passed;  is  not  a  member  of  the  finance 
committee.  The  vote  on  the  original  ordinance 
was  15  against  and  18  for  it  Does  not  know 
of  any  sudden,  unusual,  or  unexpected  thing 
happening  in  the  city  affecting  its  finances  or 
needs,  immediately  prior  to  the  passage  of  the 
original  tax  ordinance.  There  has  been  no  fire 
or  tornado,  or  any  extraordinary  thing,  hap- 
pened this  year.  The  dty  was  moving  along  in 
the  normal,  usual  method.  The  school  board  is 
a  separate  body  from,  the  dty  coundl.  The 
school  board  spent  more  money  than  the  dty 
appropriated,  being  the  22  per  cent  allowed 
under  the  charter.  The  cause  of  the  defiden- 
ey  in  the  school  department  was  increase  in 
salaries  and  improvements  on  the  school  build- 
ings. The  general  impression  Is  that  the 
schools  will  have  to  close  a  month  earlier  this 
year,  1921,  unless  this  emergency  tax  is  levied. 
They  have  never  dosed,  and  as  long  as  he  was 


a  member  of  coundl  they  never  woold^  if  he 
could  keep  them  from  it  The  money  wfll  have 
to  come  from  some  other  source. 

*'W.  D.  Hoffman  was  a  member  of  the  general 
coundl,  reasonably  familiar  with  the  city's  fi- 
nancial condition.  There  was  no  flood  or  fire  at 
the  time  of  the  passage  of  the  45-mill  ordi- 
nance; thinks  the  emergency  was  a  condition 
of  the  waterworks.  This  was  the  thing  that 
hit  him—the  condition  of  the  boiler  plant 
They  were  in  a  position  where,  if  they  did 
break  down,  they  would  not  have  suffident 
steam  to  run  the  boilers.  This  was  discovered 
in  the  early  part  of  1920.  There  was  trouble 
with  the  coagulating  basin.  There  was  an  ap- 
propriation in  1921  to  take  care  of  the  boilers, 
under  the  normal  tax.  Looks  upon  the  emer- 
gency tax  as  a  defidt  between  income  and  op- 
erating expenses.  It  may  be  apportioned 
among  certain  items,  one  item  bearing  a  larger 
proportion  than  others.  If  other  departments 
had  cut  down  such  charges  as  charities,  parks, 
gifts  to  the  Georgia  Sdiool  of  Technology.  'I 
do  not  know  whether  there  would  be  enough  or 
not  The  dty  is  run  with  as  little  money  as 
possible,  provided  we  take  care  of  these  other 
things,  and  we  thought  they  were  necessities. 
Under  the  one-eighth  of  1  per  cent  there  would 
still  be  a  little  defidt.  This  ^^/loot  induding 
other  things,  bonds,  would  partly  take  care  of 
it.  There  have  been  great  fires  in  Atlanta- 
tornadoes  around  this  country— these  did  not 
cause  an  extraordinary  tax.  We  need  the  tax 
to  pay  the  running  expenses  of  the  dty— neces- 
sary expenses.  We  could  not  use  this  money 
to  replace  burned  buildings  for  private  own- 
ers, if  we  had  it  or  to  restore  houses  washed 
away  by  flood.  Tax  money  is  used  to  pay  the 
operating  expenses  of  the  dty.  The  funds  in 
the  treasury  of  the  dty  are  not  enough  to  pay 
these  bills— that  is  the  way  I  regard  it  If  a 
man  has  not  enough  money  to  pay  his  bills,  he 
simply  goes  broke.  The  dty  has  got  to  have 
the  money  called  for  by  this  emergency  tax,  or 
quit  business  the  last  of  this  year.  Unless  the 
money  is  raised,  we  have  got  to  go  out  of  busi- 
ness in  some  department  the  last  of  the  year,  or 
go  broke.  The  dty  is  now  giving  the  school 
board  22  per  cent  of  its  entire  income.  Hie 
salaries  of  the  teachers  were  raised,  and  the 
school  board  had  to  pay  same,  and  this  caused 
a  defidt.' 

**R,  H.  Jones,  Jr.,  a  member  of  the  general 
coundl,  was  present  when  the  4% -mill  ordi- 
nance was  passed.  Does  not  know  of  any  sud- 
den, extraordinary,  or  unusual  happening  oc- 
curring in  the  dty  prior  to  the  passage  of  this 
ordinance.  Did  not  hear  of  any  unusual  act 
mentioned  which  wtould  justify  the  passage 
of  such  ordinance.  Voted  against  the  ordi- 
nance. Did  hear  a  number  say  that  they 
thought  there  was  an  emergency,  in  the  dis- 
cussion before  coundl.  One  of  the  points  dis- 
cussed was  the  building  of  a  new  Tech  High 
School.  Considers  an  emergency  like  the 
breaking  of  the  water  main.  Says  there  is  one 
water  main  coming  into  the  dty  from  the  pump- 
ing station.  If  that  broke,  did  not  know  how 
they  would  get  water  from  the  river  to  the 
pumping  station.  Thinks  it  would  be  wise  to 
provide  against  this  emergency  by  putting  an- 
other main  alongside  the  one  existing.  Would 
consider  this  an  emergency,  just  as  if  it  had 
already  broken.     The  wsterworks  haTS  large 
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reservoirs,  which  would  supply  the  dty  for 
about  8%  weeks.  Does  not  know  how  long  it 
would  take  to  repair  that  pipe.  Thinks  an 
emergency  might  exist,  where  the  dty  got  to 
the  point  where  it  must  have  money  to  run  on 
or  stop.  If  the  dty  had  to  close  its  doors  that 
would  be  a  dire  calamity  or  emergency.  If,  at 
the  beginning  of  the  year,  it  is. found  that  the 
schools  Would  have  to  close  in  November  or 
December,  thinks  that  would  justify  the  posi- 
tion of  voting  as  they  did,  if  they  so  believed. 
He  would  have  so  voted,  if  he  had  so  believed. 
The  finance  committee  discussed  the  appor- 
tionments of  the  various  departments.  The 
salaries  are  fixed,  and  all  the  committee  has  to 
do  is  to  pay  them.  Discusses  the  fact  that  few- 
er books  might  be  used.  If  the  library  did  not 
have  the  books,  they  would  not  be  doing  busi- 
ness as  a  library  to  the  fullest  extent. 

"B.  G.  West,  city  comptroller,  got  up  the 
sheet  for  the  present  year;  prepared  the  esti- 
mates and  receipts  and  expenses;  had  been 
connected  with  this  office  for  17  years.  The  in- 
come of  the  dty  is  divided  into  fixed  charges. 
After  these  have  been  made,  estimates  are 
made  for  contingent  or  street  work  of  about 
$300,000.  This  is  used  in  equipping  the  dif- 
ferent departments;  paying  the  dty's  part  of 
paving  streets,  repairing  streets.  There  was 
an  apportionment  sheet  made  during  this  year. 
This  sheet  showed  the  amount  to  be  expended 
would  balance  the  amount  estimated  to  be 
received,  but  this  did  not  meet  the  demands  of 
the  dty.  They  must  equal  one  another.  We 
cannot  exceed,  in  our  expenses,  the  total 
amount  received.  The  sheet  must  balance. 
The  charter  so  requires.  There  is  hardly  a  de- 
partment that  has  not  asked  for  more  money. 
In  1921,  if  this  tax  is  enjoined,  the  dty  will 
have  to  stop  operating  in  some  one  or  more 
departments.  The  department  in  mind  is  the 
school  department.  If  the  emergency  tax  is 
added  to  the  present  appropriation,  it  would 
probably  run  through  the  year  by  very  strict 
economy.  Without  the  emergency  tax  it  would 
be  impossible  for  them  to  run.  It  will  not  be 
possible  to  change  the  other  departments  a  lit- 
tle and  add  to  the  school  fund.  No  department 
of  the  dty  has  more  money  than  it  can  legiti- 
mately use  and  function  as  a  dty.  I  think  the 
police  department  and  fire  departments  have 
their  charges  fixed.  If  the  other  departments 
are  cut  down,  to  the  extent  of  the  cutting  the 
schools  would  be  relieved;  but  the  departments 
so  cut  down  would  themselves  have  to  stop. 
The  salaries  of  the  policemen  were  hot  increas- 
ed during  the  year.  This  was  done  during  the 
preceding  year.  The  same  thing  is  true  of  the 
teachers'  isalaries.  If  the  money  for  the  streets 
is  taken  for  the  schools,  the  street  department 
would  have  to  be  dosed  to  the  extent  of  the 
money  so  withdrawn  from  them.  If  the  money 
was  taken  from  the  fire  department,  it  would 
cut  out  half  of  the  department  houses  and 
raise  the  insurance  rate.  The  money  has  been 
wisely  apportioned,  and  council  did  the  best 
they  could.  Several  departments  this  year 
asked  for  about  twice  as  much  as  they  received 
in  appropriations.  By  fixed  charges  he  means 
interest  charges,  taking  care  of  bonds,  sinking 
funds,  pay  of  policemen,  and  firemen,  salaries. 
These  are  fixed  during  the  preceding  year;  22 
per  cent,  of  the  total  income  goes  to  the  schools, 
and  of  this  22  per  cent,  apportioned  to  schools 


the  school  board  has  the  discretion  of  the  use 
of  the  money  apportioned  to  it.  Private  cor- 
porations increased  salaries  during  the  war. 
The  city  had  to  do  the  same  thing,  or  dose  up. 
During  the  present  year,  the  dty  has  reduced 
the  appropriation  to  the  sanitary  department 
$50,000;  the  street  department  10  to  15  per 
cent;  in  other  departments,  in  similar  propor- 
tions. The  total  reduction  w6uld  amount  to 
$125,000  to  $130,000.  Real  estete  assessment* 
were  increased,  and  these  increases  take  care 
of  the  normal  demands  of  the  various  depart- 
ments; only  about  balance  them.  Many  of  the 
items  in  the  sheet  are  on  both  sides,  such  aa 
$750,000  for  loans;  also  street  paving.  A 
good  many  departments  could  be  dosed,  if 
coundl  saw  fit  to  do  so;  the  Cyclorama,  Ad- 
vertising Clubs  Convention,  Frdght  Bureau, 
Advertising  Georgia,  Sdiool  of  Technology, 
certain  school  buildings,  certain  charities,  such 
as  Holmes  Institute,  Atlanta  Medical  College, 
Church  Home  for  Girls,  and  general  benevo- 
lences. The  dty  has  got  to  take  care  of  them. 
If  we  do  not  have  the  emergency  tax,  and  put 
the  deficit  in  one  department,  that  department 
must  stop.  * 

"James  L.  Key,  mayor  of  the  dty,  gives  a 
history  of  the  three  levies  in  detail.  Refers 
to  the  schools,  cydorama,  water  mains,  etc. 
Described  particularly  the  Tech.  High  SdiooU 
the  inadequacy  of  the  schools,  some  of  which 
he  describes  as  being  horrible.  Some  taught 
in  the  afternoon.  Some  teach  three  daases 
a  day,  one  teacher  doing  this  work.  Some 
taught  in  basement  rooms.  Daring  the  war 
period,  hundreds  of  teachers  left  the  schools 
for  better  pay.  It  was  simply  a  question 
of  raising  their  pay  or  losing  the  teachers. 
Described  the  effect  of  the  bond  issue  upon  the 
emergency  tax.  Refers  to  the  waterworks  de- 
partment, the  bridge  fund,  sewer  fund,  etc. 
The  dty  was  required  to  meet  competition  in 
the  employment  of  its  employees.  Could  not 
get  work  done  any  cheaper  then  anybody  else. 
Could  not  buy  supplies  any  cheaper  than  any- 
body else.  This  increased  the  expenses,  and 
therefore  the  income  must  be  increased  or  else 
stop.  These  economical  conditions  had  been 
brought  about  by  war  conditions— a  sudden,  un- 
foreseen upheaval  and  disturbance  of  normal 
conditions.  Considers  such  a  condition  an 
emergency,  a  very  great  emergency,  a  very  ex- 
treme emergency.  This  condition  has  been 
gradually  growing  worse  in  the  dty  from  time 
to  time,  and  the  point  has  been  reached  where 
it  cannot  go  idong  any  further  without  an  emer- 
gency tax. 

*'W.  F.  Dykes,  superintendent  of  schools. 
Has  been  connected  with  the  school  system 
twenty-six  years;  with  the  high  school  for  elev- 
en years.  Appropriation  for  the  present  year  is 
$1,185,197.79.  The  total  amount  needed  to 
run  the  schools  during  the  scholastic  year  is 
$1,041,050.  This  is  arrived  at  after  going  over 
the  cost  of  supplies,  salaries,  and  all  other 
matters  are  considered.  If  this  amount  is  not 
secured,  the  schools  will  have  to  be  dosed  the 
1st  of  October.  He  thinks  it  better  not  to  open 
in  September  at  all,  for  the  reason  that  it  takes 
two  or  three  weeks  to  get  under  way,  and  as 
the  schools  would  open  some  time  about  the  1st 
of  September,  it  would  be  useless  expenditure 
of  money  to  run  them  mily  two  or  three  weeks. 
In  ease  the  schools  dose,  the  teaohera  will  scat- 
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ter  and  get  positions  elsewhere.  When  they 
open  up  next  year,  it  wffl  be  impossible  to  get 
the  same  teachers  for  the  same  classes,  and  the 
schools  will  be  very  much  hampered.  'These 
are  not  fandful  things  that  I  am  indolging  in, 
bat  absolute  facts,  as  I  see  them.  Our  teadi- 
ers  are  being  sought  now  by  other  cities,  and 
most  any  of  them  can  get  places  elsewhere  at 
any  time.  If  the  schools  are  dosed,  an  inyest- 
ment  of  $2,000,000  in  school  buildings  will  be 
idle.  The  dty  might  lose  the  state  appropria- 
tion of  $146,000  for  not  running  for  the  time  al- 
lowed by  the  state.  Thus  the  emergency  tax  is 
required  and  necessary.  The  teachers  receive 
only  enough  to  cover  actual  living  expenses. 
The  high  cost  of  living  has  made  higher  sal- 
aries necessary.  We  have  lost  a  great  many 
teachers  now,  who  went  into  other  lines  of 
work.  After  the  first  raise,  the  minimum  salary 
of  teachers  is  $06  per  month.  This  has  been 
raised  to  $88  per  month.'  Gives  a  full  state- 
ment of  the  schools,  cost  of  labor,  cost  of  sup- 
plies, etc  At  the  condusion  of  his  testimony 
he  states  that  he  is  familiar  with  the  other 
departments  of  the  dty,  and  thinks  they  have 
been  cut  as  dosely  as  possible,  and  a  good 
many  of  them  have  been  cut  too  closely  in  ap- 
propriations. Compulsory  education  makes  ad- 
ditional expenses,  such  as  providing  additional 
schoolrooms,  additional  help  to  look  after  the 
children,  etc" 

Upon  oonsideratiOB  of  the  case  the  Judge 
granted  an  interlocutory  injunction,  and  the 
defendant  excepted. 

Jaa.  L.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta*  for  plaintiffs  in  error. 

little,  Powell,  "Smith  &  Goldstein,  and 
Moore  &  Pomeroy,  all  of  Atlanta,  for  defend- 
ants in  error. 

ATKINSON,  J.  At  the  beginning  of  the 
year  1921  the  mayor  and  council  levied  an 
ordinary  tax  for  the  full  amount  which  was 
authorized  under  the  municipal  charter.  At 
the  time  this  wag  done  it  was  estimated  that 
the  amount  of  taxes  so  levied  would  not  meet 
all  of  the  expenditures  contemplated  by  the 
mayor  and  council  in  meeting  demands  upon 
the  city  and  current  expenses  for  the  year 
1021.  Thereupon  an  additional  tax  was  lev^ 
led,  on  the  hypothesis  that  the  provisions  of 
the  charter  of  the  city  relating  to  an  emer- 
^ncy  tax  would  authorize  the  levy  of  such 
additional  tax.  A  copy  of  the  provision  of 
the  charter  referred  to  follows : 

"In  addition  to  the  ordinary  tax  herein  al- 
lowedt  the  mayor  and  councilman  and  aldermen 
may,  in  case  of  emergency,  to  be  judged  of  by 
them,  levy  an  extraordinary  tax,  not  exceeding 
•one  half  of  one  per  cent  (on  the  taxable  prop- 
erty of  said  dty),  the  said  extraordinary  tax 
to  be  added  to  the  ordinary  tax,  and  collected  at 
the  same  time,  and  used  for  the  same  purpose." 
City  Code  of  Atlanta  1910,  1 124. 

The  plaintiffs  in  attacking  the  ordinance 
<!ontended  that  no  emergency  existed,  and 
therefore  that  the  city  did  not  have  author- 
ity, under  above  provision  of  the  charter,  to 


levy  the  so-called  emergency  tax.  The  dty 
contended,  firstly,  that  the  provision  of  the 
charter  above  quoted  conferred  on  the  mayor 
and  council  absolute  power  to  determine 
whether  or  not  an  emergency  existed;  and, 
secondly,  the  drciunstances  under  which  the 
extraordinary  tax  was  levied  were  sudi  €18  to 
require  the  trial  judge  to  hold,  as  a  matter 
of  law,  that  an  emergency  did  in  fact  exist 
These  questions  will  be  dealt  with  in  their 
order. 

[1]  1.  The  first  question  depends  upon  a 
proper  construction  of  the  provision  of  the 
charter  relating  to  the  levy  of  an  extraor- 
dinary tax.  In  ai  somewhat  similar  case  it 
was  said : 

"We  are  here  dealing  with  the  taxing  power, 
proceedings  in  which  are  always  in  invitum— a 
power  which,  when  exerdsed  under  ddegated 
authority  by  a  munidpal  corporation,  is  always 
subject  to  rigid  scrutiny:  (1)  To  determine 
whether  the  power  actually  exists;  and  (2)  to 
determine  whether  it  has  been  exerdsed  under 
the  limitations  imposed.  For,  says  Sutherland, 
treating  of  acts  delegating  the  power  of  taxa- 
tion: 'Acts  of  this  class  are  construed  with 
great  strictness.  Two  concurring  prindples 
leading  to  strict  construction  apply.  Such  acts 
affect  arbitrarily  private  property,  and  are 
grants  of  power.'  2  Lewis  Sutherland  on  Stat- 
utory Construction,  |  641.''  San  Christiana  In- 
vestment Co.  V.  City  and  County  of  San  Fran- 
dsco,  167  Cal.  762,  141  Pac  884,  62  L.  B.  A. 
(N.  S.)  676,  682. 

The  principle  above  applied  is  weLl  recog- 
nized and  has  been  frequently  applied  in  this 
state.  Albany  Bottling  Co.  v.  Watson,  108 
Ga.  603,  80  S.  E.  270;  Garrison  v.  Perkins, 
137  Ga.  744,  752,  74  S.  B.  641.  The  case  of 
San  Christiana  Investment  Co.  v.  City  and 
County  of  San  Francisco,  supra,  involved 
construction  of  the  charter  of  the  city  and 
county  of  San  Francisco  and  the  validity  of 
an  alleged  emergency  tax.  Section  11  of  the 
charter  there  construed  provided,  in  sub- 
stance, that  the  annual  levy  ''shall  not  ex- 
ceed the  rate  of  $1  on  each  $100  valuation  of 
the  property  assessed."  Section  13  of  the 
same  artide  and  chapter  provided: 

"The  limitation  in  section  11  of  this  chap- 
ter upon  the  rate  of  taxation  shall  not  apply  in 
case  of  any  great  necessity  or  emergency.  In 
such  case  the  limitation  may  be  temporarily 
suspended,  so  as  to  enable  the  supervisors  to 
provide  for  such  necessity  or  emergency.  No 
increase  shall  be  made  in  the  rate  of  taxation 
authorized  to  be  levied  in  any  fiscal  year.  Un- 
less such  increase  be  authorized  by  ordinance 
passed  by  the  unanimous  vote  of  the  supervisors 
and  approved  by  the  mayor.  The  character  of 
such  necessity  or  emergency  shall  be  recited  in 
the  ordinance  authorizing  such  action,  and  be 
entered  in  the  journal  of  the  board.    ♦    ♦    ♦" 

The  ordinance  referred  to  in  the  decision 
was  adopted  in  1910  and  declared: 

''Section  1.  It  is  hereby  redted,  determined, 
and  dedared  that  a  great  necessity  and  emer- 
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f  ency  exists  within  the  dty  and  county  of  San 
Frandtco,  which  requires  that  the  limitation  of 
taxation  contained  in  section  11,  chapter  1,  of 
article,  m  of  the  charter  of  said  dty  and 
county  be  temporarily  suspended,  and  that  the 
character  of  such  necessity  and  emergency 
is  as  follows,  to  wit:  On  the  18th  day  of 
April,  1906,  a  large  number  of  the  public  build- 
ings, and  other  structures,  and  much  of  the 
fire  department  equipment  of  said  dty  and 
county  were  destroyed  by  fire,  and  on  said  day 
a  large  extent  of  the  public  sewers  of  said  dty 
and  county  were  damaged  and  destroyed  by 
earthquake;  that  a  large  extent  of  the  pub- 
lic streets  of  said  dty  and  county  were  damaged 
by  the  combined  effects  of  fire  and  earthquake; 
also  there  is  danger  that  the  bubonic  plague, 
prevalent  in  1907,  may  recur,  and  provision 
should  be  made  to  prevent  such  recurrence; 
that  it  has  been  impossible  to  pave,  repave,  and 
repair  streets,  reconstruct  and  repair  sewers, 
construct  and  repair  the  public  buildiugs  de- 
stroyed and  damaged  as  aforesaid  in  April, 
1906,  from  the  appropriations  heretofore  made, 
and  the  great  necessity  and  emergency  hereby 
dedared  to  exist  has  not  been  adequately  pro- 
vided for  by  previous  tax  levies  made  by  the 
board  of  supervisors. 

"Sec.  2.  That  by  reason  of  the  great  neces- 
sity and  emergency,  herein  set  forth,  large 
sums  of  money  will  be  required  to  be  expended 
by  the  dty  and  county  during  the  fiscal  year 
ending  June  30,  1911,  for  the  paving,  grading, 
repaving,  and  repairing  of  streets,  for  the  re- 
construction and  repair  of  sewers,  construction 
of  and  repairs  to  public  buildings,  for  construc- 
tion and  equipment  of  fire  department  build- 
ings, for  the  purchase  of  lands  for  fire  depart- 
ment buildings,  for  the  reconstruction  of,  re- 
pairs to,  and  equipment  of  school  department 
buildings,  for  the  construction  and  equipment 
of  police  department  buildings,  and  for  the  pur- 
chase of  lands  for  police  department  purposes, 
and  for  the  continuation  and  enforcement  of 
sanitary  measures.  That  the  large  sums  re- 
quired for  the  aforesaid  purposes  cannot  be 
obtained  from  the  annual  income  and  revenue. 
of  the  dty  and  county,  and  said  necessary  ex- 
penditures cannot  be  made  without  temporarily 
suspending  the  limitation  upon  the  rate  of  tax- 
ation provided  for  in  section  11  of  chapter  1 
of  article  III  of  the  charter  of  said  dty  and 
county." 

After  a  review  of  a  number  of  authorities, 
some  of  which  are  relied  on  by  plaintiffs  in 
error  In  this  case,  the  court  said: 

"In  the  light  of  these  fundamental  prindples 
we  come  to  the  immediate  question:  Does  the 
charter  of  San  Frandsco  in  terms  or  by  neces- 
sary implication  make  the  determination  of  the 
supervisors  as  to  the  existence  of  a  great  emer- 
gency or  necessity  condusive?  Manifestly  it 
does  not.  The  language  of  the  charter  is  not 
that  the  dollar  limit  may  be  suspended  upon  the 
dedaration  of  the  supervisors  that  a  great 
emergency  or  necessity  exists.  It  is  that  this 
Unlit  may  be  suspended  'in  case  of  [the  exist- 
ence of]  any  great  necessity  or  emergency.' 
Moreover,  and  as  persuasive  to  this  view,  even 
were  it  not  so  plain  as  it  appears,  is  the  added 
fact  that  the  supervisors  are  required  to  spread 
upon  the  journal  *the  character  of  such  neces- 
sity or  amergeni^/    «    «    «    Webster's  Inter- 


national Dictionary  defines  'emergency*  aa  'an 
unforeseen  occurrence  or  combination  of  cir- 
cumstances which  calls  for  an  immediate  ac- 
tion or  remedy;  pressing  necessity;  exigency.' 
This  definition  is  approved  in  People  v.  Lee 
Wah,  71  Cal.  80, 11  Pac  851.  It  is  the  meaning 
of  the  word  that  obtains  in  the  mind  of  the 
lawyer  as  well  as  in  the  mind  of  the  layman. 
It  was  not  in  contemplation  that  the  supervis- 
ors could  foster  and  nurse  sudi  an  emergency, 
so  as  to  spread  their  taxing  power  over  an 
undetermined  number  of  years.  As  little  was 
it  designed  that  under  the  head  of  emergency 
or  necessity  should  be  imposed  taxes  not  bear- 
ing forcefully  and  directly  on  the  relief,  cure, 
or  prevention  of  this  emergency  or  necessity. 
Recalling  once  more  to  mind  the  fact  that  the 
exerdsing  of  the  taxing  power,  for  the  reasons 
already  given,  is  subject  to  strict  construction, 
the  trial  court  will  scrutinise  the  items  pre- 
sented: First,  to  determine  whether  or  not  the 
great  emergency  or  necessity,  within  the  mean- 
ing of  the  charter,  existed  at  the  time  of  the 
levy;  and,  second,  whether,  if  it  be  found  that 
such  emergency  or  necessity  did  in  fact  exist, 
any  of  the  items  in  the  levy  do  not  fairly 
come  within  the  purport  and  scope  of  such 
emergency  levy.  And,  finally,  it  must  be  said 
that  no  argument  of  hardship  or  inconvenience 
will  justify  a  court  in  setting  at  naught  the 
written  terms  of  a  city's  charter,  even  at  the 
instance  of  the  dty's  offidals.  As  was  said  by 
this  court  in  Connelly  ▼.  San  Frandsco,  164 
Cal.  101,  127  Pac.  834,  'An  inconvenience  to 
the  dty  does  not  justify  the  despoiling  of  its 
taxpayers.'  If  these  large  revenues  sought  to 
be  raised  by  the  city  do  not  fairly  come  within 
the  purview  of  an  emergency  tax  measure,  it 
is  for  the  dty  to  meet  the  desired  end  either  by 
the  issuance  of  bonds  or  by  an  amendment  to 
its  charter.  It  is  not  for  the  courts  themselves 
to  amend  this  charter  by  striking  therefrom 
any  of  its  salutary  and  protective  provisions.'* 

See,  also,  Josselyn  v.  City  and  County  of 
San  Francisco,  168  Cal.  436,  143  Pac.  705. 
For  other  definitions  of  emergency,  see  Sea- 
board Air  Line  Ry.  v.  McMichael,  143  Ga.  68», 
695,  85  8.  B.  891 ;  20  C.  J.  p.  499. 

The  foregoing  discussion  is  pertinent  to 
the  case  under  consideration.  Applying  the 
principles  therein  stated,  the  provisi<»i8  of 
the  charter  of  the  dty  of  AUanta  relating  to 
an  extraordinary  tax  do  not  provide  that  the 
mayor  and  council  of  the  city  may  levy  an 
extraordinary  tax  if  the  mayor  and  council 
shall  declare  an  emergency  to  exist,  but  the 
provision  is  that  an  extraordinary  tax  may 
be  levied  "in  case  of  emergency,  to  be  Judged 
of  by  them."  If  an  emergency  exists  in  fact, 
and  if  the  mayor  and  council  shall  so  declare, 
the  tax  may  be  levied ;  if,  however,  no  emer- 
gency exists,  the  declaration  by  the  mayer 
and  council  that  an  emergency  exists  will 
not  authorize  the  tax.  The  provision  of  the 
charter  does  not  expressly  declare  that  the 
finding  of  the  mayor  and  council  that  an 
emergency  exists  shall  be  conclusiye.  Tlie 
express  provision  of  the  charter  is  **ln  case  of 
emergencyib"  and  the  Legislature  did  not  in- 
tend to  leave  to  mere  imidication  the  pow^ 
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to  coudusively  dedare  tbe  existence  of  an 
emergency.  In  view  of  the  express  dedaratian 
that  an  additional  tax  Is  authorised  ''In  case 
of  emergency." 

[2]  2.  The  evidence  rdied  on  to  show  the 
existence  of  an  emergency  upon  which  to 
hase  the  levy  of  the  additional  tax  is  insuf- 
ficient for  that  purpose,  and  the  court  did 
not  err  In  granting  the  interlocutory  injunc- 
tion. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GILBEBT, 
J.t  absent. 

(152  6a.  694) 

PHINIZY  V.  PHINIZY.    (No.  2606.) 

(Supreme  Court  of  Georgia.    Feb.  17,  ld22.) 

(Byttdbus  by  the  OovrL) 
I.  Pleading  ^=>32,  209— Property  agreement 
not  foundation  of  aotion  so  as  to  require  ln« 
corporation  In  libel;  demurrer  for  failure  to 
attach  separation  agreement  does  not  raise 
fallnre  to  set  forth  Its  substance  snfflcientiy. 

Jacob  Phinizy  brought  a  libel  for  divorce 
against  his  wife,  Mary  Vason  Pbinizy,  npon  the 
ground  of  willful  and  continued  desertion  for 
the  term  of  more  than  three  years.  He  al- 
leged further  that  he  and  the  defendant  entered 
into  a  written  contract  on  July  22,  1915,  by 
which  plaintiff  was  to  pay  defendant  a  certain 
monthly  allowance  which  was  accepted  by  de- 
fendant in  lieu  of  alimony,  both  temporary  and 
permanent,  which  payments  have  been  duly 
made  from  the  date  of  the  agreement,  which 
binds  the  plaintiff  to  pay  the  sums  set  forth 
in  the 'agreement  during  the  lifetime  of  the  de- 
fendant. Tbe  agreement  was  entered  into  in 
lieu  of  temporary  and  permanent  alimony,  and 
for  that  reason  plaintiff  does  not  set  forth  a 
schedule  of  his  property  for  the  purpose  of  de- 
termining the  amount  of  temporary  and  per* 
manent  alimony  that  might  be  dae  from  plain- 
tiff to  defendant.  The  prayer  is  for  process, 
and  for  a  total  divorce  between  the  plaintiff 
and  defendant.  The  defendant  filed  a  demurrer 
to  the  petition,  upon  two  grounds,  as  follows: 
(1)  "Defendant  demurs  to  paragraph  6  of  the 
petition,  on  the  ground  that  it  does  not  set 
out  the  written  contract  therein  referred  to, 
dated  July  22,  1915,  and  recorded  in  the  clerk's 
office  of  the  superior  court  of  Richmond  county, 
in  Book  8  H,  folio  86;  and  moves  to  strike  said 
paragraph,  and  dismiss  the  petition,  unless 
plaintiff  attaches  to  his  petition  a  complete 
copy  of  said  contract."  (2)  ''Defendant  fur- 
ther demurs  to  said  petition,  and  moves  to  dis* 
miss  the  same,  on  the  following  ground:  After 
the  filing  of  said  suit  for  divorce  on  November 
20,  1920,  the  defendant  instituted  an  ancillary 
proceeding  by  way  of  petition  for  allowance 
for  attorney's  fees,  and  the  plaintiff  in  said 
divorce  case  filed  his  answer  thereto;  and  in 
•aid  answer  made  further  reference  to  said 
written  contract  of  July  22,  1915;  and  upon 
the  hearing  of  said  issue,  wherein  the  court  al- 
lowed attorney's  fees,  said  contract  of  July 
22,  1915,  was  introduced  in  evidence,  and  was 
embodied  in  the  bill  of  exceptions  now  on  file 


in  this  court;  and  the  cntlro  record  In  said  an- 
cillary proceedings  is  now  a  part  of  the  record 
in  the  main  case,  and  consequently  said  written 
contract  is  now  before  the  court  as  a  part  of 
the  record,  subject  to  demurrer.  And  this  de- 
fendant says  that  it  appears  on  the  face  of  the 
record  as  set  out  in  said  contract  that  there  was 
no  desertion  on  the  part  of  this  defendant,  as 
alleged  by  plaintiff;  but,  on  the  contrary,  that 
it  was  recited  therein  that  the  plaintiff  and 
defendant  had  for  some  time  past  been  living 
separate  and  apart,  and  'have  already  agreed 
that  they  shall  continue  to  live  separate  and 
apart';  and  said  contract  establishes  and  per- 
petuates the  relation  of  husband  and  wife,  liv- 
ing in  a  state  of  separation  by  mutual  consent, 
and  necessarily  negatives  the  existence  of  any 
state  of  facts  that  could  constitute  legal  deser- 
tion by  the  defendant"  The  court  overruled 
the  demurrer,  and  the  defendant  excepted. 
Held: 

The  Civil  Code  of  1910,  i  5541,  declares  that 
''copies  of  contracts,  ol>Ugations  to  pay,  or 
other  writings  should  be  incorporated  in  or  at- 
tached to  the  petition  in  all  cases  in  which  they 
constitute  the  cause  of  action,  or  the  relief 
prayed  for  must  be  based  thereon,"  etc  The 
alleged  contract  relied  on  to  avoid  the  neces- 
sity of  attaching  a  schedule  of  the  plaintiff's 
property  to  the  petition  for  divorce  was  not 
the  foundation  of  the  action,  and  therefore  the 
provision  of  the  statute  referred  to  does  not 
apply. 

(a)  If  the  demurrer  had  distinctly  raised  the 
point  that  the  sixth  paragraph  did  not  suffi- 
ciently set  forth  the  substance  of  the  "con- 
tract referred  to,  it  would  have  presented  a  dif- 
ferent question;  but  this  was  not  the  ground  of 
the  demurrer. 

2.  Pleading  ^=s>2IO,  216(2)— Speaking  demur- 
rer cannot  require  a  oontraot  to  be  set  out 
In  order  that  it  may  form  basis  of  demurrer; 
that  contract  Incorporated  In  andliary  pro- 
.oeeding  does  not  make  It  part  of  petition  so 
as  to  form  basis  of  demurrer. 

Defendant  cannot,  by  a  demurrer  which  is 
"speaking,"  require  the  plaintiff  to  set  out  a 
contract  in  order  for  the  contract  to  be  a  basis 
for  a  demurrer.  Such  a  demurrer  should  be 
overruled.  Beckner  v.  Beckner,  104  Ga.  219 
(1),  80  S.  E.  622;  Clark  v.  East  Atlanta  Land 
Co.,  113  Ga.  22,  88  8.  B.  328;  Oliver  t.  Pow- 
eU,  114  Ga.  592,  40  S.  B.  826;  Reid  v.  CaldweU, 
120  Ga.  718  (5),  48  B.  E.  191;  Haber  ▼.  So. 
Bell  Tel.  Co.,  118  Ga.  874  (1),  45  S.  B.  696; 
Teasley  v.  Bradley,  110  Ga.  496  (7),  85  S.  B. 
782,  78  Am.  St.  Rep.  113;  East  Atlanta  Land 
Co.  V.  Mower,  138  Ga.  880  (2),  75  S.  B.  418. 
Compare  Lynah  v.  Citizens  &  Southern  Bank, 
136  Ga.  344  (2),  71  S.  B.  469. 

(a)  The  fact  that,  in  an  ancillary  proceeding 
to  the  divorce,  to  recover  attorney's  fees  by  the 
defendant,  she  incorporated  the  contract  there- 
in, and  that  the  defendant  In  the  present  bUI 
of  exceptions  specified  the  contract  which  was 
sent  up  with  the  record,  cannot  avail  the  de- 
fendant as  being  a  part  of  the  present  petition, 
so  as  to  form  the  basis  of  a  demurrer. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 
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Suit  by  Jacob  Phinlzy  against  M.  V.  Phini- 
zy.  Judgment  for  plaintiff  on  demurrer,  and 
defendant  brings  error.    Affirmed. 

See,  also,  151  Ga.  393, 107  S.  B.  63. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error. 

O.  H.  &  R.  S.  Cohen  and  Callaway  &  How- 
ard, all  of  Augusta,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


(162  Ga.  7U) 

CITIZENS'  BANK  OF  MOULTRIE  v.  ROCK- 
DALE COUNTY.     (No.  2379.) 

(Supreme  Court  of  Georgia.     Feb.  18,  1922.) 

(ByUdbus  hy  the  Courk) 

1.  Pleadino  ^=>2 10— Speaking  demurrer  shoold 
be  overruled. 

A  demurrer  which  is  "speaking*'  should  be 
overruled. 

2.  Constitutional  provisions. 

Under  article  7,  §  7,  par.  1,  of  the  Con- 
stitution of  this  state  (Ciy.  Code  1910,  §  6563), 
no  county  can  incur  any  new  debt  without  the 
assent  of  two-thirds  of  the  qualified  voters 
thereof,  "except  for  a  temporary  loan  or  loans 
to  supply  casual  deficiencies  of  revenue,  not  to 
exceed  one-fifth  of  one  per  centum  of  the  as- 
sessed value  of  taxable  property  therein." 

3.  Counties  «=5»I5I— Note  hold  not  on  Its  face 
violative  of  provision  as  to  inouning  new 
debts. 

Where  a  board  of  county  commissioners 
adopted  a  resolution  on  December  3,  1918, 
reciting  that  "there  is  a  casual  and  temporary 
deficiency  in  the  public  funds  in  the  treasury 
of  the  county,  •  *  *  and  there  is  a  casual 
and  temporary  need  of  money  to  meet  the  cur- 
rent expenses  of  the  county  government,"  and 
an  order  was  passed  empowering  the  commis- 
sioners to  negotiate  a  temporary  loan  for  a 
named  sum  for  such  purpose;  and  where  pur- 
suant to  such  authority  the  commissioners  did 
borrow  the  sum  of  $5,000  and  executed  a  prom- 
issory note  therefor,  due  April  1,  1919,  recit- 
ing that  "each  and  every  act,  condition,  and 
thing  required  to  be  done,  to  have  happened, 
and  to  be  performed  precedent  to  and  in  the  is- 
suance of  this  note  has  been  done,  has  hap- 
pened, and  has  been  performed  in  full  and  strict 
compliance  with  the  constitution  and  laws  of 
the  state  of  Georgia,  and  that  this  note  is  with- 
in every  debt  and  other  limit  prescribed  by  law, 
and  the  faith  and  credit  of  the  county  *  *  * 
are  hereby  irrevocably  pledged  to  the  punctusl 
payment  of  the  principal  and  interest  of  this 
note,  according  to  its  terms,"  sudi  note  upon 
its  face  is  not  in  violation  of  the  provision  of 
the  Constitution  as  quoted  in  headnote  2,  so  as 
to  make  it  unenforceable. 

4.  Counties  ^=>222»Petltion  on  note  alleging 
giving  for  money  borrowed  to  meet  oasual 
deficiency  held  not  domurrabie. 

Where  suit  was  brought  on  such  note  by 
one  who  had  purchased  it  for  value,  before  due, 


and  without  notice  of  any  defense,  alleging  that 
the  petition  was  filed  within  12  monUis  from  the 
time  it  became  due,  and  that  the  consideration 
of  the  note  was  for  money  borrowed  by  the 
county  to  meet  a  casual  deficiency  in  the  reve- 
nue of  the  county  for  the  purpose  of  paying  the 
current  expenses  of  the  county,  such  petition, 
to  which  was  attached  a  copy  of  the  order  of 
the  commissioners  and  of  the  note  sued  on,  was 
not  demurrable  on  the  ground  that  the  plain- 
tiff as  the  purchaser  of  the  note  had  taken  it 
with  notice  that  the  note  was  given  in  violation 
of  the  provisions  of  the  constitution  above  re- 
cited. 

5.  Counties  ^=s>222  —  Count  not  demurrable 
because  showing  It  was  based  on  note. 

Nor  was  the  petition  demurrable  on  the 
ground  that  the  first  count,  which  sought  to 
recover  of  the  county  the  amount  in  controversy 
for  ''money  had  and  received"  by  the  defendant, 
did  not  state  a  cause  of  action,  for  the  reason 
that  the  count  showed  that  it  was  based  on  a 
note  alleged  to  have  been  purchased  for  value. 
See  Butts  County  v.  Jackson  Banking  Co.,  129 
Ga.  801(3),  60  S.  B.  149,  15  L.  B.  A.  (N.  S.) 
567,  121  Am.  St  Rep.  244. 


6.  Counties  ^=s»222— Pleading  ^=s»i  92  (3)— Pe- 
tition in  aotlon  on  note  not  dsmurrablo  for 
failure  to  allege  purposes  for  which  money 
borrowed,  etc;  allegation  that  money  bor- 
rowed by  county  paid  out  on  warrant  for  our- 
rent  expenses  not  demurrable  as  oonclusiou. 

Nor  was  the  petition  demurrable  on  the 
ground  that  it  was  not  alleged  for  what  pur- 
poses the  money  was  received  by  the  treasurer 
of  the  county,  and  how  it  was  expended,  or  for 
what  legal  purposes  the  money  was  psid  out; 
and  that  the  allegations  of  the  petition  that 
the  sums  received  were  paid  out  by  the  treasur- 
er on  the  warrant  of  the  commissioners  of  the 
county,  for  current  expenses,  is  a  mere  con- 
clusion of  the  pleader  and  not  warranted  by 
the  facts  alleged. 

7.  Estoppel  «=s>62(5)»Unauthorlzed  act  of  of- 
flcers  does  not  estop  public. 

Under  Civ.  Code  1910,  i  303,  the  powers  of 
an  public  officers  are  defined  by  law,  and  all 
persons  must  take  notice  thereof.  The  public 
cannot  be  estopped  by  the  acts  of  any  officer 
done  in  the  exercise  of  a  power  not  conferred. 

8.  Estoppel  ^s»62(5)»Pubiio  estopped  by  au- 
thorized acts  of  officers. 

But  the  public  will  be  estopped  by  the  acta 
of  any  public  officer  done  in  the  exercise  of  a 
power  which  is  expressly  conferred  by  law. 

(Additional  Syllabus  hy  Editorial  Staff.) 

9.  Pleading  «=92IO-*^poaking  domurrsr  oaa- 
not  require  further  allegations  as  basis  of  aa- 
othor  demurrer. 

In  an  action  against  a  county  on  a  note 
for  money  borrowed  to  meet  a  casual  deficiency, 
defendant  cannot  by  a  speaking  demurrer  re- 
quire plaintiff  to  state  the  nature  of  the  casnal 
deficiency  in  order  that  it  may  f umhdi  the  basis 
of  a  further  demurrer. 


^=9For  other  cases  see  sams  topio  and  KBT-NUMBSR  In  all  Key-Nomhsred  Digests  and  lad 
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10.  PleadlRf  ^=9210— Dtnnrrer  on  groond  that 
moa^  was  borrowed  for  purpoae  differeat 
thaa  that  alleged  Is  a  speaJiIng  demurrer. 

In  an  action  against  a  county  on  a  note  for 
money  borrowed,  where  the  petition  alleged 
that  it  was  borrowed  to  supply  a  casual  de- 
ficiency, a  demurrer  on  the  ground  that  it  was 
borrowed  to  defray  current  expenses  was  a 
speaking  demurrer  and  properly  overruled. 

Error  from  Superior  Court,  Rockdale  Coun* 
ty;  John  B.  Hutcheson,  Judge. 

Action  by  the  Citizens'  Bank  of  Moultrie 
against  Rockdale  County.  Judgment  for  de- 
fendant on  demurrer,  and  plalntifiT  brings  er- 
ror.   Reversed. 

The  Citizens'  Bank  of  Moultrie  brought 
suit  against  the  county  of  Rockdale  to  re- 
cover the  sum  of  $5,000.  The  petition  was  in 
two  counts,  and  alleged  in  substance  the  fol- 
lowing: (1)  That  the  defendant  was  indebt- 
ed to  plaintiff  In  the  sum  of  $5,000,  together 
with  interest  thereon  from  April  1,  1919,  at 
the  rate  of  7  per  cent  per  annum,  for  money 
had  and  received  to  the  use  and  benefit  of 
the  defendant;  that  the  indebtedness  was 
for  money  advanced  by  the  plaintiff  to  the 
defendant  and  received  by  it  and  used  for 
the  benefit  of  Rockdale  county  and  in  dis- 
charge of  current  liabilities  of  the  county  and 
for  other  lawful  county  purposes;  that  the 
defendant  refused  to  pay  the  sum  sued  for  or 
any  part  thereof ;  and  that  plaintiff  brought 
the  suit  within  12  months  from  the  date  It 
became  due  and  payable.  (2)  That  the  de- 
fendant was  indebted  to  the  plaintiff  in  the 
principal  sum  of  $5,000,  together  with  in- 
terest thereon  ftom  April  1, 1919,  at  the  rate 
of  7  per  cent  per  annum,  and  the  further 
sum  of  10  per  cent,  of  the  principal  sum  and 
interest  as  attorney's  fees,  due  upon  a  cer- 
tain promissory  note,  a  copy  of  which  was 
attached  to  the  petition,  and  which  note 
plaintiff  received  in  due  course  of  business, 
before  maturity,  for  a  valuable  consideration 
from  the  Frank  Scarboro  Company.  The 
note  was  dated  Conyers,  Ga.,  December  3, 
1918,  and  was  signed  by  the  county  of  Rock- 
dale, Ga.,  by  the  five  county  commissioners. 
It  recited: 
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'On  April  1,  1919,  the  county  of  Rockdale, 
Georgia,  for  value  received,  promises  to  pay  to 
Frank  Scarboro  Co.,  or  order,  at  National 
Bank  of  Commerce,  in  New  York,  New  York, 
the  sum  of  $5,000  [both  printed  and  figures], 
with  interest  after  maturity,  together  with  all 
costs  of  collection,  including  ten  per  cent,  at- 
torney's fees.  This  note  is  issued  in  pursuance 
of  a  resolution  duly  adopted  by  the  commis- 
sioners of  the  county  of  Rockdale,  on  Decem- 
ber 3,  1918,  and  duly  signed  by  the  commis- 
sioners of  said  county  as  required  by  law.  It 
38  hereby  certified  and  recited  that  each  and  ev- 
ery act,  condition,  and  thing  required  to  be 
done,  to  have  happened,  and  to  be  performed 
precedent  to  and  in  the  issuance  of  this  note 
has  been  done,  has  happened,  and  has  been  per- 
formed in  full  and  strict  compliance  with  the 
constitution  and  laws  of  the  state  of  Georgia, 


and  that  this  note  is  within  every  debt  and  ev- 
ery limit  prescribed  by  law,  and  the  faith  and 
credit  of  the  county  of  Rockdale  are  hereby  ir- 
revocably pledged  to  the  punctual  payment  of 
the  principal  and  interest  of  this  note,  accord- 
ing to  its  terms." 

The  note  was  formally  executed. 

After  a  demurrer  to  the  petition  had  been 
filed,  the  plaintiff  amended  the  second  count 
of  the  petition,  and  alleged  that  the  note 
which  is  set  out  above  was  executed  by  the 
county  of  Rockdale  by  and  through  its  coun- 
ty commissioners,  naming  them,  for  the  pur- 
pose of  obtaining  a  temporary  loan  to  supply 
casual  deficiencies  of  revenue  existing  at 
the  time  of  the 'execution  of  the  written  in- 
strument, and  that  the  note  was  executed 
pursuant  to  a  resolution  duly  passed  by  the 
county  commissioners  for  the  purpose  afore- 
said. A  certified  copy  of  the  resolution  was 
attached  to  the  note,  as  follows  (omitting  the 
formal  parts): 

"Whereas ,  there  is  a  casual  and  temporary 
deficiency  in  the  public  funds  in  the  treasury  of 
the  county  of  Rockdale,  and  whereas,  there  is 
a  casual  and  temporary  need  of  money  to  meet 
the  current  expenses  of  the  county  government, 
therefore  be  it  resolved:  First,  that  to  cover 
said  casual  and  temporary  deficiency,  in  order 
to  meet  the  current  expenses  of  the  county 
government,  we  hereby  authorize  and  empower 
the  commissioners  of  the  county  of  Rockdale 
to  negotiate  a  temporary  loan  for  the  sum  of 
$15,000  for  the  county  of  Rockdale,  upon  the 
best  rate  of  interest  possible;  said  loan  to 
be  made  with  any  bank,  bankers,  trust  com- 
pany, or  individual;  and  we  hereby  empower 
said  commissioners  to  execute  and  deliver  notes 
in  the  name  of  the  county  of  Rockdale  for  said 
loan  of  money.  Said  notes  to  be  payable  first 
day  of  April,  1919.  Second,  that  this  resolu- 
tion be  spread  upon  the  minutes  of  the  board. 
Passed  in  the  regular  session  held  the  3rd  day 
of  December,  19ia" 

This  resolution  was  certified  to  by  the 
derk.  Also  attached  to  the  note  was  a  cer- 
tificate of  the  attorneys  for  Rockdale  county, 
as  follows: 

"To  Whom  it  may  Concern:  Referring  to  the 
attached  note  given  by  the  county  of  Rockdale 
and  executed  by  the  board  of  commissioners, 
dated  December  3,  1918,  for  $5,000,  payable 
April  1, 1919,  I  wish  to  advise  that  in  my  opin- 
ion said  note  is  valid  and  binding  obligation  of 
the  said  county  of  Rockdale,  Georgia.  A  C. 
&  J.  H.  McCalla,  Attorneys  for  Rockdale  Coun- 
ty, Georgia." 

The  plaintiff  alleged  that,  relying  upon  the 
resolution  of  the  commissioners  and  the  cer- 
tificate of  the  attorneys,  it  purchased  the 
note  from  the  Frank  Scarboro  Company  for 
full  value,  less  the  usual  discount  in  such 
cases,  before  maturity  of  the  note,  and  with- 
out notice  of  equities  existing  between  the 
original  parties;  that  under  article  7,  §  7, 
par.  1,  of  the  Constitution  of  this  state,  the 
defendant,  Rockdale  county,  had  the  author- 
ity to  borrow  money  for  the  purpose  of  8ui>- 
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plying  casual  deficiencies  in  the  treasury  of 
the  county;  that  the  debt  of  $0,000»  which  Is 
eyidoiced  by  the  note  sued  upon  In  this  case, 
is  within  the  power  of  the  county  to  contract 
for  the  purpose  of  supplying  a  casual  defi- 
ciency In  the  treasury  of  the  county;  and 
that  the  plaintiff  purchased  the  note  on  the 
faith  of  the  statements  contained  in  the  note 
and  on  the  faith  of  the  resolution  of  the  coun- 
ty commissioners  attached  thereto,  and  the 
certificate  of  the  county  attorneys  that  the 
Indebtedness  was  a  valid  and  binding  obliga- 
tion of  the  county,  and  was  to  supply  a  casual 
deficiency  in  the  treasury  of  the  county. 

The  defendant  renewed  its  demurrer  to 
the  petition  as  amended,  upon  the  grounds 
that  neither  of  the  counts  of  the  petition  sets 
forth  a  cause  of  action  against  the  defend- 
ant, and  that  the  petition  Is  '"multiplicitous 
and  contradictory"  and  sets  out  two  separate 
and  inconsistent  causes  of  action.     It  de- 
murred generally  to  the  first  count,  on  the 
ground  that  on  its  face  it  shows  that  It  is 
based  on  a  purported  note  alleged  to  have 
been  purchased  for  value,  and  not  on  money 
had  and  received  by  the  defendant.   The  sec^ 
ond  count  was  demurred  to  on  the  ground 
that  it  was  based  upon  'a  note  which  the  de- 
fendant had.no  authority  to  execute  or  de- 
liver, and  which  was  therefore  void  and  un- 
Infordble.    The  second  count  was  specially 
demurred  to  as  amended,  on  the  ground  that 
the  allegation  that  the  plaintiff  purchased  the 
note  on  the  strength  of  certain  resolutions 
and  recitals  made  by  certain  officials  of  Bock- 
dale  coimty  is  insufficient,  inasmuch  as  their 
authority  to  act  for  and  in  behalf  of  Bockdale 
county  is  limited  by  law  under  which  they 
were  appointed,  and  they  cannot  by  any  re- 
cital or  resolution  bind  or  estop  the  county; 
also,  on  the  ground  that  the  petition  does  not 
set  up  or  show  the  nature  of  the  casual  de- 
ficiency in  revenue  alleged  to  have  existed  at 
the  time  of  the  execution  of  the  note,  nor 
doefs  it  set  up  any  facts  from  which  the 
court  can  determine  whether  or  not  such  a 
casual  deficiency  in  revenue  actually  existed. 
The  first  count  was  demurred  to  specially  on 
the  grounds  that  it  is  not  alleged  for  what 
purposes  the  money  received  by  the  treasurer 
of  Bockdale  county  was  expended,  or  for 
what  legal  and  legitimate  purposes ;  and  that 
the  allegations  that  the  sums  received  were 
paid  out  by  the  treasurer  on  the  warrant  of 
commissioners  of  the  county  for  current  ex- 
penses is  a  mere  conclusion  of  the  pleader 
not  warranted  by  any  facts  alleged.    Both 
counts  were  demurred  to  upon  the  ground 
that  the  money  borrowed  by  the  county  and 
evidenced  by  the  note  sued  on  was  borrowed 
for  the  puri)ose  of  defraying  and  paying  cur- 
rent expenses  of  the  county  in  anticipation 
of  the  collection  of  taxes,  and  not  for  the 
purpose  of  supplying  a  casual  deficiency  in 
revenue.    The  demurrers  were  sustained  by 
the  court  upon  each  and  all  of  the  grounds 


thereof;  and  the  case  was  dismissed.  To  this 
Judgment  the  plaintiff  excepted. 

Dowling  &  Whelchel  and  Askew  &  Mather, 
all  of  Moultrie,  for  plaintiff  in  error. 

J.  H.  McOalla,  of  Conyers,  and  Jones,  Park 
&  Johnston  and  C.  Baxter  Jones,  all  of  Ma- 
con, for  defendant  In  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1,2,6,9]  1.  We  are  of  the  opinion  that  the 
court  erred  in  sustaining  the  demurrer  to 
the  petition,  the  substance  of  which  Is  set  out 
in  the  foregoing  statement  of  facts.  Artide 
T,  8  7,  par.  1,  of  the  Constitution  of  the  State 
(Civil  Code  1910,  §  6563),  provides  that— 

**The  debt  hereafter  incurred  by  any  county, 
munidpal  corporation,  or  political  division  of 
this  state,  except  in  this  Constitution  provided 
for,  shall  not  exceed  seven  per  centum  of  the 
assessed  value  of  the  taxable  property  therein, 
and  no  such  county,  mnnidpality,  or  division 
shall  incur  any  new  debt,  except  ft>r  a  tem- 
porary loan  or  loans  to  supply  casual  de- 
fidendes  of  revenue,  not  to  exceed  one-fifth 
of  one  per  oentum  of  the  assessed  value  of  tax- 
able property  therein,  without  the  assent  of 
two-thirds  of  the  qualified  voters  thereof  at  an 
election  for  that  purpose,  to  be  hdd  as  may  be 
prescribed  by  law,"  etc. 

The  petition  was  in  two  counts.    The  first 
declared  an  obligation  due  on  the  part  of 
the  county  for  mon^  had  and  received  by 
it;  the  second  was  based  upon  a  note  execut- 
ed by  the  county  through  its  county  commis- 
sioners, upon  the  authority  of  an  order  pre- 
viously passed  by  the  county  commissioners, 
wherein  it  was  redted  that  a  casual  and  tem- 
porary deficiency  existed  In  the  treasury  of 
the  county  of  Bockdale,  and  that  there  was  a 
casual  and  temporary  need  of  money  to  meet 
the  current  expenses  of  the  county  govern- 
ment, and  in  order  to  cover  that  casual  and 
temporary  defidency,  and  to  meet  the  cur- 
rent expenses  of  the  county  government,  the 
county  commissioners  were  authorzed  to  ne- 
gotiate a  temporary  loan  for  that  purpose. 
That  order  was  dated  December  8,  1918,  and 
the  note  executed  by  the  commissioners  on 
the  same  date  for  the  sum  of  ^,900  was  pay- 
able on  April  1,  1919.    The  petition  was  de- 
murred to  on  a  number  of  grounds,  as  will 
be  seen  from   the   foregoing  statement    of 
fact&    One  of  the  spedal  grounds  of  demur- 
rer thus  set  up  was  to  the  effect  that  the 
petition  does  not  show  the  nature  of    the 
casual  defidency  in  revenue  alleged  to  have 
existed  at  the  time  of  the  execution  of  the 
note,  and  that  it  does  not  set  up  any  fact 
from  which  the  court  could  determine  wheth- 
er or  not  such  a  casual  defidency  in  revenue 
actually  existed.    We  are  of  the  opinion  that 
this  ground  of  the  demurrer  Is  without  merit. 
Whatever  ground  for  defense  this  may  afford 
the  defendant  on  the  trial  of  the  merits  of  the 
case,  we  are  of  the  opinion  that  the  defend- 
ant cannot,  by  a  demurrer  which  In  Its  nature 
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Is  ^'speaking,'*  reQnire  tbe  plaintiff  to  set  out 
a  state  of  facts  merely  for  the  purpose  of 
f ttmishijig  the  basis  of  a  further  demurrer. 
See,  in  this  connection,  Phinizy  ▼.  Phinizy, 
152  Ga.  — ,  111  S.  E.  433,  and  cases  there 
cited.  For  like  reasons  we  think  that  the 
special  demurrer  on  the  ground  that  the  peti- 
tion does  not  allege  for  what  purpose  the* 
money  received  by  the  treasure  of  Rockdale 
county  was  expended,  or  for  what  legal  and 
legitimate  purposes  the  sums  were  paid  out 
by  the  treasurer  on  the  warrant  of  the  com- 
missioners of  the  county  for  current  expens- 
es, is  without  merit.  Primarily  it  is  for  the 
county  commissioners  (or  the  proper  county 
authorities,  where  there  are  no  commission- 
ers) to  decide  when  a  casual  deficiency  in 
reyenue  exists;  and,  where  it  ia  affirmatively 
alleged  that  the  county  commissioners  have 
declared  by  resolution  that  such  casual  defi- 
ciency does  exist,  we  are  of  the  opinion  that 
this  is  sufficient  as  against  a  "speaking"  de- 
murrer which  insists  that  the  petition  does 
not  sufficiently  allege  that  the  deficiency  does 
so  exist ;  and,  where  it  is  alleged  that  such 
casual  deficiency  existed  and  money  was  bor- 
rowed by  the  county  in  order  to  meet  that 
deficiency,  it  is  matter  of  defense  on  the  trial 
of  the  issue  made  in  such  case,  rather  than 
to  require  the  plaintiff  to  set  out  in  his  peti- 
tion how  such  deficiency  occurred  and  how 
the  money  borrowed  by  reason  thereof  was 
expended. 

[10]  2.  Both  counts  of  the  petition  were  de- 
murred to  u^n  the  ground  that  the  money 
borrowed  by  the  county  of  Rockdale,  as  evi- 
denced by  the  note  sued  on,  was  borrowed  for 
the  purpose  of  defraying  and  paying  current 
expenses  of  the  county  in  anticipation  of  the 
collection  of  taxes,  and  not  for  the  purpose 
of  supplying  a  casual  deficiency  in  revenue. 
This  ground  of  the  demurrer  is  also  "speak- 
ing" in  character,  and  was  properly  overruled 
for  that  reason,  if  for  no  other.  See  cases 
dted  in  Phinizy  v.  Phinizy,  supra.  The  peti- 
tion does  distinctly  allege  that  the  money 
was  borrowed  by  the  county  "for  the  purpose 
of  supplying  a  casual  deficiency  in  the  treas- 
ury of  said  county,  and  petitioner  purchased 
said  note  on  the  faith  of  the  statements  con- 
tained in  said  note,  on  the  faith  of  the  reso- 
lution of  mid  commissioners  attached  there- 
to, and  on  the  certificate  of  the  county  attor- 
neys that  said  indebtedness  was  a  valid  and 
binding  obligation  of  said  county  and  was  to 
supply  a  casual  deficiency  in  the  treasury  of 
said  county/*  On  demurrer  these  allegations 
Bte  to  be  taken  as  true,  and  when  so  taken 
th^  fall  within  the  exception  to  the  provi- 
sions of  the  Constitution  set  out  in  Civil  Code 
1910,  I  6563,  forbidding  the  creation  of  a 
debt  without  a  vote  of  the  people  of  the 
<N>mity, 

[S,  4]  3.  We  cannot  say  as  matter  of  law 
from  the  ideadings  in  this  case,  which  have 
been  fully  set  out  in  the  foregoing  statement 
ef  facto,^  that  the  contract  sued  on  created 
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a  new  debt,**  and  is  therefore  unconstitution^ 
al  as  being  in  violation  of  article  7,  {  7,  par. 
1,  of  the  Constitution  of  1877.  That  provi- 
sion of  the  Constitution  expressly  provides 
for  a  temporary  loan  or  loans  to  supply  casu- 
al deficiencies  of  revenue,  and  it  is  alleged 
here  that  this  debt  was  created  for  that  pur- 
pose; and  we  cannot  say  as  matter  of  law 
on  demurrer  that  that  is  not  true.  It  is  not 
objectionable  on  the  ground  alone  that  the 
note  was  executed  on  December  3,  1918,  and 
was  payable  on  April  1, 1919.  Mayor,  etc.,  of 
Hogansville  v.  Planters*  Bank,  147  6a.  346, 
94  S.  E.  810.  It  is  true  generally  that  a 
counter  cannot  borrow  moneiy  and  "create  a 
debt*'  within  the  meaning  of  the  Constitution 
above  cited,  without  the  sanction  of  two- 
thirds  of  the  qualified  voters  of  the  county  at 
an  election  held  for  that  purpose;  but  the 
exception  is  that  the  county  may,  within  the 
limitations  provided  in  that  provision  of  the 
Constitution,  secure  a  temporary  loan  to 
supply  casual  deficiencies  of  revenue,  not  to 
exceed  one-fifth  of  1  per  centun^  of  the  as- 
sessed value  of  taxable  property  within  such 
political  division  of  the  state,  without  creat- 
ing "a  debt"  such  as  is  contemplated  by  the 
Constitution.  Mr.  Justice  Cobb,  in  a  very 
able  opinion  rendered  in  the  case  of  City  of 
Dawson  v.  Dawson  Waterworks  Co.,  106  Ga. 
606,  at  page  717,  32  S.  B.  907,  at  page  915. 
defines  a  "casual  deficiency*'  as  follows: 

"And  if,  during  the  period  in  which  the  ex- 
pense was  incurred  and  the  tax  was  levied,  by 
some  oversight  the  levy  was  not  of  sufficient 
amount  to  pay  the  expenses,  the  deficiency, 
casual  in  its  nature,  which  was  contemplated  by 
the  Constitution,  arose  and  could  be  supplied 
by  a  temporary  loan.** 

The  question  arises,  therefore,  in  the  pres- 
ent case,  whether  a  casual  deficiency  existed 
in  the  revenue  of  Rockdale  county,  imder  the 
all^atlons  of  the  petition.  It  is  allied  that 
such  deficiency  did  exist;  and  the  county 
commissioners  of  that  county,  who  had  the 
raising  of  revenue  for  the  county  in  charge, 
asserted  in  the  resolution  they  adopted,  and 
in  the  note  they  executed  In  pursuance  of 
the  authority  granted  in  the  resolution,  that 
such  casual  deficiency  did  exist;  and,  when 
such  facts  appear  In  the  petition  almost  in 
the  language  of  the  Constitution  itself,  we 
are  forced  to  the  conclusion  that  the  present 
case  falls  within  the  exception  stated  In  arti- 
cle 7,  I  7,  par.  1,  of  the  Constitution.  But  it 
is  argued  that  the  recital  in  the  resolution 
of  the  county  commissioners,  and  in  the  note 
executed  in  pursuance  thereof,  that  the  note 
was  executed  for  the  purx>ose  of  supplying  a 
casual  deficiency  in  the  revenue  of  the  coun- 
ty, **in  order  to  meet  the  current  expenses  of 
the  county,"  was  notice  to  the  purchaser  of 
the  note  that  the  money  was  not  procured  to 
cover  a  casual  deficiency,  but  to  pay'  the  cur- 
rent expenses  of  the  county,  which  is  ob- 
noxious to  the  Constitution.  We  are  of  the 
opinion  that  so  far  as  the  petition  and  de- 
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marrer  are  ccmcenied,  If  a  casual  defldency 
did  in  fact  exist,  and  for  that  reason  there 
was  no  money  in  the  treasury  with  which  to 
pay  current  expenses,  the  county  could  make 
a  temx)orary  loan  to  supply  such  casual  defi- 
ciency, eren  if  the  money  thus  obtained  was 
used  to  pay  current  expenses.  Making  such 
a  temporary  loan  would  not  create  a  debt 
within  the  meaning  of  the  Constitution  above 
quoted,  provided  **a  sufficient  sum  •  ♦  • 
to  discdiarge  the  liability  can  be  *  *  * 
raised  by  taxation  during  the  current  year." 
Butts  County  v.  Jackson  Banking  Co.,  129 
Ga.  801,  eO  S.  B.  149,  15  L.  R.  A.  (N.  S.)  667, 
121  Am.  St  Rep.  244.  In  the  case  of  Bird 
V.  Franklin,  151  Ga.  4,  105  S.  E.  834,  it  was 
held,  quoting  from  the  decision  in  Manly 
Building  Co.  v.  Newton,  114  Ga.  245,  40  S.  E. 
274: 


**i 


'County  authorities  may,  without  being  said 
to  create  a  debt  within  the  meaning  of  the  Con- 
stitution, contract  for  the  building  of  a  court- 
house to  be  paid  for  out  of  available  funds  in 
the  treasury,  or  with  the  proceeds  of  taxes  that 
have  been  or  may  lawfully  be  levied  during  the 
year  in  which  the  contract  is  made." 

And  in  City  of  Dawson  v.  Dawson  Water- 
works Co.,  106  Ga.  696,  32  S.  E.  907,  supra, 
Mr.  Justice  Cobb,  delivering  the  opinion  of 
the  court  in  that  well-considered  case,  said, 
while  considering  the  same  provision  of  the 
Constitution  now  under  construction: 

"The  power  to  make  a  temporary  loan  for  a 
casual  deficiency,  heing  espretsly  conferred 
[italics  ours],  but  emphasizes  the  fact  that  the 
constitutional  plan  was  that  there  should  be 
balancing  of  accounts  at  stated  periods  of  time, 
at  the  end  of  the  calendar  year  or  the  fiscal 
year  of  the  corporation,  when  the  amounts 
raised  by  taxation  on  the  one  hand  should  be 
applied  to  the  sums  incurred  as  expenses  on 
the  other;  and  if,  during  the  period  in  which 
the  expense  was  incurred  and  the  tax  was 
levied,  by  some  oversight  the  levy  was  not  of 
sufficient  amount  to  pay  the  expenses,  the  de- 
ficiency, casual  in  its  nature,  which  was  con- 
templated by  the  Constitution,  arose  and  could 
be  supplied  by  a  temporary  loan.  The  period 
marked  by  the  calendar  year  or  an  arbitrary 
fiscal  year,  was  evidently  in  contemplation  by 
the  framers  of  the  Constitution,  as  that  is  in 
accord  with  the  custom  so  long  existing  in  this 
state.  *  *  *  So  far  as  wc  are  concerned, 
we  are  satisfied  that  the  policy  of  the  Constitu- 
tion, which,  as  we  believe,  demands  annual 
adjustments  of  municipal  expenses  and  munici- 
pal taxes,  with  the  requirement  that  the  ex- 
penses each  year  shall  be  discharged  by  the  tax- 
es of  that  year,  save  only  in  the  two  cases 
provided  for  in  the  Constitution— consent  of  the 
inhabitants  of  the  municipality,  and  a  casual 
deficiency  in  the  revenue." 

And  see  Monk  v.  City  of  Moultrie,  145  Ga. 
843,  845,  90  S.  E.  71;  Wilson  v.  Gaston,  141 
Ga.  770,  82  S.  E.  136;  Wright  v.  So.  Ry.  Co., 
146  Ga.  581,  91  S.  E.  681;  Mayor,  etc.,  of 
Hogansville  v.  Planters'  Bank,  147  Ga.  346, 
94  S.  E.  310. 

In  the  case  of  Butts  County  v.  Jackson 


Banking  Co.,  129  Ga.  801,  00  S.  E.  149,  16  L. 
R.  A.  (N.  S.)  567,  121  Am.  St.  Rep.  244,  in 
another  well-considered  opinion  deUvered  by 
Mr.  Presiding  Justice  Evans,  it  was  held: 

"The  general  fiscal  policy  outlined  in  the  Con- 
stitution of  1877  for  political  subdivisions,  such 
as  counties  and  municipalities,  was  to  provide 
a  system  of  finance  for  subordinate  public 
corporations,  under  which  there  could  be  made 
each  year  contracts  for  the  expenses  of  the 
year,  and  these  were  to  be  paid  out  of  moneys 
arising  from  taxes  levied  during  the  year.  A 
liahUiiy  for  a  lepiiimaie  ourrent  ewpense  may 
he  inourred  [italics  ours],  provided  there  is, 
at  the  time  of  incurring  the  liability,  a  suffi- 
cient sum  in  the  treasury  of  the  county  or  mu- 
nicipality which  may  be  lawfully  used  to  pay 
the  liability  incurred,  or  if  a  sufficient  sum  to 
discharge  the  liability  can  be  raised  by  taxation 
during  the  current  year." 

[7,  8]  4.  It  is  true  that  the  powers  of  all 
public  officers  are  defined  by  law,  and  all 
persons  must  take  notice  thereof;  and  the 
public  cannot  be  estopped  by  the  acts  of  any 
officer  done  in  the  exercise  of  a  power  not 
conferred.  Civil  Code  1910,  |  303;  Dent  v. 
Cook,  45  Ga.  323.  But  the  converse  of  this 
proposition  is  equally  true,  that  the  public 
can  be,  and  will  be,  estopped  by  the  acts  of 
any  public  officer  done  in  the  exercise  of  a 
power  which  is  expressly  conferred  by  law. 
The  power  to  borrow  money  to  supply  a  casu- 
al deficiency  is  expressly  conferred  by  the 
Constitution  of  the  State  of  Georgia.  Article 
7.  §  7,  par.  1  (CivU  Code  1910,  S  6563) ;  Daw- 
son V.  Dawson  Waterworks  Co.,  106  Ga.  696, 
734,  32  S.  E.  907;  Butts  County  v.  Jackson 
Banking  Co.,  129  Ga.  801,  60  S.  E.  149,  15  L. 
R.  A.  (N.  S.)  567.  121  Am.  St  Rep.  244. 
Where  authority  to  borrow  money  is  confer- 
red upon  certain  political  divisions  of  the 
state  by  the  Constitution,  and  in  pursuance 
of  that  authority  the  proper  authorities  of 
one  of  those  political  divisions  (in  this  case 
the  county  commissioners  of  a  certain  coun- 
ty) borrowed  money  and  gave  a  promissory 
note  in  which  are  recitals  of  facts  showing 
the  authority  of  such  officers  to  borrow  the 
money  for  a  certain  legal  purpose,  such  re- 
citals will  estop  the  county,  in  a  suit  by  a 
purchaser  of  the  note  bona  fide,  for  value, 
before  due,  and  without  notice,  from  having 
dismissed  the  suit  on  demurrer  on  the  ground 
that  such  note  created  a  debt  prohibited  by 
the  Constitution  of  the  state.  Town  of  Cli- 
max V.  Binrnside,  150  Ga.  556,  104  S.  E.  435 ; 
Block  V.  Cohen,  52  Ga.  621 ;  County  of  Mercer 
V.  Hackett,  68  U.  S.  83,  17  L.  Ed.  548 ;  Colo- 
ma  V.  Eaves,  92  U.  S.  484,  23  L.  Ed.  581; 
Marcy  v.  Oswego,  92  U.  S.  637,  23  L.  Ed.  748; 
Stanly  County  v.  Coler,  190  U.  S.  ^37,  23  Sup. 
Ct.  811,  47  L.  Ed.  1126 ;  Gunnison  v.  Rollins, 
173  U.  S.  255,  19  Sup.  Ct  390,  43  I..  Ed.  689 ; 
Waite  V.  Santa  Cruz,  184  U.  S.  302,  22  Sup. 
Ct  327.  46  L.  Ed.  552, 

[6]  Considering  the  petition  in  this  case 
in  connection  with  the  order  of  the  comity 
commissioners  and  the  note  sued  on,  and  un- 
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der  the  foregoing  authorities,  we  conclude 
that  the  petition  as  amended  set  out  a  cause 
of  action,  and  therefore  that  the  court  erred 
in  sustaining  the  demurrer  and  in  dismissing 
the  petition. 

Judgment  reversed. 

All  the  Justices  concur. 


the  transportation  effected  by  the  Merchants' 
&  Miners'  Transportation  Line  of  steamers, 
or  whether  it  was  a  suit  against  James  O. 
Davis,  Federal  Agent,  In  respect  to  the  trans- 
portation effected  on  the  Atlantic  Coast  line 
Railroad  alone,  or  whether  it  was  a  suit 
against  James  C.  Davis,  Federal  Agent,  in  re- 
spect to  the  transportation  effected  by  both 
the  Merchants'  &  Miners'  Transportation 
Line  and  the  Atlantic  Coast  Line  Railroad. 
After  the  filing  of  the  demurrer  the  petition 
was  amended,  and,  if  there  was  any  doubt  as 
to  who  was  the  defendant  in  the  petition  as 
originally  filed,  this  doubt  is  fully  solved  by 
the  allegations  of  the  petition  as  amended. 

The  writer  of  this  opinion  does  not  think 
that  the  petition  fully  merits  the  criticisms 
aimed  against  it  by  counsel  for  the  defend- 
ant. It  seems  to  this  writer  that  the  original 
petition  makes  it  clear  against  whom  the  suit 
was  filed  and  why  it  was  filed.  It  alleges,  in 
substance,  that  the  plaintiff  is  the  duly  quali- 
fied administratrix  of  the  estate  of  Sam  Sei- 
gel,  late  of  Bainbridge,  Ga.,  who  died  on  Feb- 
ruary 4,  1921;  that  the  defendant  thereinaft- 
er named  has  damaged  petitioner's  intestate 
in  the  sum  of  $325  by  reason  of  the  facts 
thereinafter  alleged;  that  on  or  about  Au- 
gust 6, 1919,  the  Merchants'  &  Miners'  Trans- 
portation Company,  a  carrier  engaged  in  the 
handling  of  freight  for  hire,  and  with  a  place 
of  business  in  the  city  of  Baltimore  and  state 
of  Maryland,  was  under  the  control  and  oper- 
ation of  the  United  States  of  America,  as 
was  the  Atlantic  Coast  Line  Railroad  Com- 
pany, a  common  carrier  with  a  line  of  rail- 
road extending  from  Savannah,  Ga.,  to  Bain- 
bridge, Ga.,  and  that  both  of  said  common 
carriers  were  then  under  the  direction  and 
control  of  Walker  D.  Hines,  Director  General 
of  Railroads,  by  virtue  of  an  act  of  Congress 
which  authorized  the  President  to  take  over 
said  transportation  lines  during  the  war  and 
for  a  certain  period  thereafter. 

The  petition  was  subsequently  amended  by 
striking  the  name  of  Walker  D.  Hines  and 
substituting  that  of  James  C.  Davis.  Wheth- 
er or  not  there  was  any  obscurity  which  war- 
ranted doubt  as  to  who  was  the  defendant 
in  the  suit,  that  doubt  is  fully  solved  by  the 
amendment  filed  to  meet  the  demurrer.  This 
amendment  is  in  the  following  language: 

"First  (a)  Plaintiff  amends  the  sixth  para- 
graph by  adding  thereto  the  following  allega- 
tions, to  wit:  That  said  two  cases  of  goods 
were  turned  over  by  the  Merchants'  &  Miners' 
Transportation  Company  to  the  Atlantic  Coast 
Line  Railroad  at  Savannah,  Ga.,  on  or  about  the 
15th  day  of  August,  1919,  and  said  Atlantic 
Coast  lane  Railroad's  agents  and  employees 
accepted  said  shipment  at  Savannah,  Ga.,  and, 
after  having  accepted  the  same  from  the  Mer- 
chants' &  Miners'  Transportation  Company  did 
fail  to  deliver  said  shipment  to  Sam  Seigel,  the 
consignee,   at   point  of  destination,   at   Bain- 


(2S  Ga.  App.  418) 

DAVIS,  Agent,  ete.,  v.  SEIGEL. 
(No.  12782.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  1,  1922.) 

(ByUahuM  5y  ih€  Court.) 
Carri«^  «s>9l,  94(n/2),  III— Action  aoalnst 

earlier  maintainable  where  failure  to  deliver 

eocnre;    failure  to  deliver  or  to  deliver  In 

good  order  It  breach  of  oontraot  and  also 

tort 
Where  a  carrier  fails  to  deliver  goods  at 
destination,  section  2798  of  the  CivU  Code  of 
1910  confers  jurisdiction  of  the  case  for  re- 
sulting damage  on  tlie  courts  of  the  county 
where  the  failure  to  deliver  occurred— that  is, 
the  eounty  of  the  destination  of  the  goods— 
whether  the  action  be  ex  contractu  or  ex  delic- 
to. Civ.  Code  1910,  §  279a  The  failure  to  de- 
liver at  destination,  or  to  deliver  in  good  or- 
der, is  a  breach  of  the  contract  of  carriage, 
and  also  a  breach  of  the  carrier's  public  duty, 
the  latter  being  a  tort,  both  theoretically  lo- 
cated at  the  place  of  performance,  the  destina- 
tion of  tiie  shipment 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  by  Dora  Seigel,  administratrix, 
against  Jas.  C.  Davis,  Agent,  etc.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hartsfield  &  Conger,  of  Bainbridge,  and 
Pope  &  Bennet,  of  Albany,  for  plaintiff  in 
error. 

John  R.  Wilson  and  H.  C.  Harrison,  both 
of  Bainbridge,  for  defendant  in  error. 

ISlLLi,  J.  This  suit  was  brought  in  the 
city  court  of  Bainbridge,  for  the  purpose  of 
recovering  the  value  of  certain  dry  goods  al- 
leged to  have  been  shipped  from  Baltimore, 
Md.,  to  Bainbridge,  Ga.  The  suit  was 
brought  against  James  C.  Davis,  Federal 
Agent,  operating  the  Merchants'  &  Miners' 
Transportation  Ck>mpany  and  the  Atlantic 
Coast  Line  Railroad.  The  defendant  de- 
murred to  the  petition,  contending  that  it 
was  impossible  to  tell  whether  the  suit  was  a 
suit  on  contract  or  a  suit  for  a  tort,  and 
whether  the  suit  was  against  James  C.  Da- 
vis as  Federal  Agent  in  control  of  railroads 
generally  and  as  to  all  of  the  transporta- 
tion lines  in  the  United  States,  or  was  against 
James  C.  Davis,  Federal  Agent,  in  respect  to  J  bridge,  Ga.,  but,  on  the  contrary,  either  lost  or 


^s»ror  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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eooveited  said  entire  shipment,  and  the  same 
was  never  delivered  to  your  petitioner's  Intes* 
tate.  (b)  I^at  subsequent  to  the  receipt  of 
said  shipment  at  Savannah,  Ga.,  your  petition- 
er's intestate  did  pay  to  the  Atlantic  Coast 
line  Bailroad,  at  Bainbridge,  Ga.,  on  or  about 
September  2,  1919,  seven  dollars  freight  charg- 
es for  transporting  said  shipment." 

The  petitioner  amended  the  third  para- 
graph of  the  petition  by  alleging  the  charac- 
ter and  quantity  of  the  cases  of  merchandise 
ahliiped,  and  delivered  to  the  Merchants'  & 
Miners'  Transportation,  and  by  them  deliv- 
ered to  the  Atlantic  Coast  Line  Bailroad,  and 
that  the  plaintiff's  Intestate  had  paid  to  the 
Atlantic  Coast  Line  Bailroad,  at  Balnbridge, 
Ga.,  the  freight  charges  on  the  shipment,  ag- 
gregating $7,  and  that,  in  addition  to  having 
paid  the  freight,  petitioner  has  suffered  a 
loss  by  reason  of  interest  on  the  amount  in- 
volved, aggregating  $40  or  other  large  sum.' 
The  plaintiff  amended  the  seventh  paragraph 
of  the  original  petition  by  striking  the  word 
"plaintiff,"  which  appeared  on  the  sixth  line 
of  said  paragraph,  and  inserting  in  lieu 
thereof  the  word  "defendant,"  so  that  said 
paragraph  as  amended  discloses  the  said 
James  C.  Davis,  as  Federal  Agent  of  defend- 
ant This  amendment  was  allowed,  subject 
to  demurrer.  The  demurrer  was  made  and 
overruled  and  this  is  the  error  alleged. 

In  the  demurrer  it  was  contended  that  it 
was  impossible  for  the  defendant  to  make  a 
defense,  because  It  cannot  be  decided  with 
any  degree  of  certainty  whether  the  suit  was 
brought  against  Davis  as  Director  General  of 
the  Merchants'  &  Miners'  Transportation 
Company,  at  Baltimore,  which  was  then  be- 
ing operated  by  the  United  States  under  the 
control  of  said  Davis,  or  against  the  Direc- 
tor General  Davis  in  charge  of  the  Atlantic 
Coast  Line  Bailroad,  at  Balnbridge,  and 
whether  the  case  is  a  suit  on  contract  or  In 
tort.  The  petition  as  amended  plainly  and 
distinctly  alleges  that  the  goods  were  shipped 
from  Baltimore  and  delivered  at  that  point 
to  the  Merchants'  &  Miners'  Transportation 
Company,  which  was  under  the  control  of 
Davis  as  Director  General,  etc.,  and  trans- 
ported by  the  carrier  to  Savannah,  Ga.,  and 
there  delivered  to  the  Atlantic  Coast  Line 
Bailroad  Company,  to  be  delivered  to  the 
consignee  at  Balnbridge,  Ga.,  and  that  the 
shipvient  was  lost  by  the  latter  carrier  and 
never  delivered  to  the  consignee.  It  was 
plainly  a  suit  on  contract  for  failure  to  de- 
liver at  destination  in  good  order  the  freight 


whldi  had  been  ddlvered  to  the  Atlantic 
Coast  Line  Bailroad  Company  hj  the  con- 
necting carrier  at  Savannah,  Ga.  In  other 
words,  the  damages  alleged  were  damages 
from  a  breach  of  contract  which  took  place  in 
the  county  In  which  Balnbridge  is  located, 
which  was  the  county  of  the  destination  of 
the  consignment  and  where  the  carrier  un- 
dertook by  its  contract  to  deliver  the  goods 
which  had  been  delivered  to  it  at  Savannah 
by  the  connecting  carrier  at  that  point  It 
has  been  repeatedly  held  that,  where  a  car- 
rier falls  to  deliver  the  goods  at  destination, 
or  delivers  them  in  bad  order,  section  2796  of 
the  Civil  Code  of  1910  confers  Jurisdiction 
of  the  action  ^r  the  resulting  damages  on 
the  courts  of  the  county  where  the  failure 
to  deliver  them  In  good  order  occurred,  and 
it  is  immaterial  whether  the  action  be  ex 
contractu  or  ex  delicto.  Bums  ▼.  Louisville 
&  Nashville  B.  Co.,  6  Ga.  App.  614,  65  S.  E. 
582;  Louisville  &  Nashville  B.  Co.  T.  War- 
fleld,  129  Ga.  473,  59  S.  B.  234. 

It  is  perfectly  clear  that  the  shipment  was 
delivered  -at  Baltimore  to  the  Merchants'  & 
Miners'  Transportation  Company  for  the  pur- 
pose of  being  transported  to  Savannah  and 
there  delivered  to  the  connecting  carrier,  to 
be  by  that  carrier  taken  to  Balnbridge  and 
delivered  to  the  consignee.    The  suit  is  one 
against  the  last  carrier  for  failure  to  carry 
out    the   contract,   and   necessarily   It   was 
against  the  Director  General,  who,  at  that 
time,  as  the  courts  will  recognize,  was  in 
charge  of  the  Atlantic  Coast  Line  Bailroad 
Company  under  the  legislation  of  the  United 
States  and  for  the  failure  of  the  Atlantic 
Coast  Line  Bailroad  Company  to  deliver  the 
shipment  to  the  consignee.     If  these  facts 
are  proved  on  the  trial  of  the  case,  to  the  sat- 
isfaction of  a  Jury,  it  is  manifest  that  the 
plaintiff  would  be  entitled  to  a  verdict  lor 
the  value  of  the  shipment    In  the  opinion  of 
the  writer  there  Is  no  element  of  doubt  in 
this  case,  so  far  as  the  allegations  of  the 
petition  as  amended  are  concerned,  and  this 
does  not  merit  the  criticism  of  the  distin- 
guished and  learned  counsel,  nor  the  severity 
of  the  argument  in  support  of  the  demurrer 
filed  by  the  defendant     We  think  that  the 
Judge  who  heard  the  demurrer  was  right  in 
his  ruling. 

Judgment  afllrmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 
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SAVANNAH   WAREHOUSE   &   COMPRESS 
CO.  V.  HAYES.     (No.  12976.) 

(Court  of  Appeals  of  Gteorgiat  Division  No.  1. 
March  9,  1922.     lEleheariiif  D&Aed  April 

11,  1922.) 

(ByUdbuB  ^  ih€  Oowri.) 

Trial  ^s»295(i)— Excerpts  fron  oharg*  to  bo 
rood  la  lioht  of  ootiro  oharoo. 

Tliis  case  has  been  before  this  court  before, 
and  Is  reported  in  25  Ga.  App.  356,  103  B.  B. 
270.  The  evidence  for  the  plaintiff  authorised 
a  verdict  in  his  favor,  and  the  verdict  has  the 
approval  of  the  trial  judge.  The  assignments 
of  error  upon  several  excerpts  from  the  charge 
of  the  court,  when  considered  in  connection 
with  the  entire  charge  and  the  pleadings  and 
evidence,  show  no  harmful  or  reversible  error. 
It  was  not  error  to  overrule  the  motion  for  a 
BOW  trial. 

Brror  from  Superior  Ck>iiTt,  Ohatham  CJoun* 
ty;   P.  W.  Moldrim,  Judge. 

Action  by  John  Hayes  against  the  Savan- 
nah Warehouse  &  Gompresa  Ck)mpany.  Judg- 
ment for  plalntllf,  and  defendant  brings  er- 
ror.   Affirmed. 

CByrne,  Hartrldge  &  Wright,  of  Savan- 
nah, for  plaintiff  in  error. 

Lawrence  &  Abrahams,  qt  Savannah,  for 
defendant  in  error. 

LUKB,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BIX)ODWOBTH,  J., 
oonciir. 


(28  6a.  App.  406) 

HODGES  V.  SAVANNAH  KAOLIN  CO. 

(No.  12799.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1922.) 

(SyUahiU  by  Editorial  Staff.) 

Paroiit  and  6hlld  «es>7  (3)— Parent  oannot  ro- 
oovor  for  Injury  from  HIegal  employment  with 
klo  oonsent. 

A  parent  consenting  to  the  empl<^rment  of 
her  minor  child,  in  violatieo  of  Park's  Ann. 
Civ.  Code,  J  3149a  et  se<].,  and  receiving  his 
wages,  held  estopped  from  recovering  for  injury 
to  the  minor  proximately  caused  bj  the  illegal 
employment;  the  employer  being  free  from 
any  other  negligence  than  the  illegal  employ- 
ment 

Brror  from  Superior  (3oart,  Wllkin8<m 
County ;  Jaa.  B.  Park,  Judge. 

Action  by  Minnie  Hodges  against  the  Sa- 
vannah Kaolin  Company,  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Sibley  &  Sibley,  of  MiUedgeville,  for  plain- 
tiff in  error. 

Harris,  Harris  &  Witman,  of  Macon,  for 
defendant  in  error. 
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HILL,  J.  L  <*The  em];>loyment  of  a  minor 
under  the  prescribed  age  in  a  factory,  in  dis- 
obedience of  a  statute  prohibiting  such  em- 
ployment (Park's  Civil  Code,  |  3149  [a]  et 
seq.)  is  negligence  per  se."  Blk  Cotton  Mills 
v.  Grant,  140  Ga.  727  (1),  79  S.  EX  836,  48 
Lb  B.  A.  (N.  S.)  656.  But  where  such  a  minor 
is  so  employed  with  the  consent  of  a  parent, 
and  the  parent  receives  the  wages  of  the 
minor,  the  parent  is  estopped  from  recover- 
•ing  for  injury  to  the  minor,  proximately 
caused  solely  by  the  illegal  employment,  the 
master  being  free  from  any  other  negligence 
than  the  illegal  employment  of  the  minor  un- 
der the  age  prescribed  by  the  statute.  "One 
whose  negligence  has  brought  about  a  calam- 
ity to  a  little  one  whom  he  is  legally  bound 
to  watch  over  and  protect  from  injury  can- 
not be  allowed  to  profit  by  the  result  of  his 
own  inexcusable,  if  not  criminal,  neglect  and 
misconduct  ♦  ♦  •  The  object  of  the  rule 
is  not  to  shield  a  negligent  defendant  from 
the  penalty  of  his  wrongdoing,  but  merely  to 
deny  aid  to  a  plaintiff  who,  though  equally 
guilty,  nevertheless  comes  into  a  court  of 
Justice  and  demands  the  fruits  of  his  own 
unpardonable  neglect  of  both  a  moral  and 
a  legal  duty."  Atlanta,  etc.  By.  Ck>.  v. 
Gravitt,  93  Ga.  881,  883,  20  S.  E.  t»SO,  26  L. 
B.  A.  653,  44  Am.  I^t  Bep.  145.  The  court 
did  not  err  in  directing  a  verdict  for  the  de- 
fendant. 

2.  The  grounds  of  the  motion  for  a  new 
trial,  based  upon  the  rulings  as  to  the  ad- 
mission of  evidence,  are  without  merit  The 
court  did  not  err  in  refusing  the  grant  of  a 
new  trial. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J., 
concur. 


(28  Oa.  App.  392) 

MONTEZUMA    LIVE   STOCK   CO.  et  al.  v. 

DOVER. 

DOVER  V.  MONTEZUMA  LIVE  STOCK  CO. 

et  al. 

(No8.    12682,    12633.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1922.     Behearing  Denied 

April  1,  1922.) 

(ByXlahuB  ly  the  Court.) 

I.  Parties     <9=»97  ( I )— Misjoinder     eured     by 
amendmeat  striking  party. 

This  was  a  suit  by  the  owner  of  certain 
cattle  against  a  partnership  for  damages  result- 
ing from  their  alleged  negligence  in  releasing 
his  stock  from  a  railroad  pen  where  they  were 
confined  awaiting  shipment.  Three  items  of 
damage  were  daimed:  Loss  in  market  value' of 
such  of  the  cattle  as  were  recovered;  ex- 
penses of  feeding  the  cattle  and  labor  incurred 
in  their  recovery ;  and  the  market  value  of  three 


i^ 
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head  whidi  were  never  recovered.  Defendants 
demurred  generally  and  specially  to  the  peti- 
tion. The  court  overruled  the  grounds  of  the 
general  demurrer,  and  those  of  the  special  de- 
murrer attacking  the  sufficiency  of  the  daim 
for  the  value  of  the  lost  cattle,  but  sustained 
the  grounds  which  attacked  the  remaining 
items  of  damage  as  being  inadequately  set 
forth.  To  these  rulings  both  parties  filed  ex- 
ceptions pendente  lite.  A  verdict  was  found  for 
the  plaintiff.  In  their  bill  of  exceptions,  the 
defendants  assign  error  on  the  refusal  of  a 
new  trial  and  on  the  exceptions  taken  pendente 
lite  to  the  adverse  rulings  on  the  demurrers. 

The  petition  set  out  a  cause  of  action;  and, 
as  the  record  shows  that  the  original  alleged 
misjoinder  of  the  present  defendants  with  the 
railroad  company  in  whose  pen  the  cattle  were 
placed  was  cured  by  an  amendment  striking 
the  latter  party  from  the  petition,  these 
grounds  of  demurrer  are  without  merit. 


2.  Appeal  and  error  «=9lO40(t  I)— No  reversal 
for  iBsuffloiency  of  paragraph  of  petition 
when  another  paragraph  not  demurred  to  and 
supfiorted  by  evidenoo. 

It  appears  that  the  item  of  damage  for  the 
value  of  three  head  of  cattle  which  were  lost 
is  set  forth  in  both  paragraph  7  and  paragraph 
8  of  the  amended  petition.  Both  of  these  alle- 
gations were  sufficient  as  against  general  de- 
murrer. Only  the  sufficiency  of  the  allegation 
as  set  forth  in  paragraph  8  is  attacked  by  spe- 
cial demurrer.  It  follows  that,  since  the  proof 
supported  the  allegation  as  set  forth  in  para- 
graph 7,  the  court  would  be  unauthorized  to 
set  aside  the  judgment  on  account  of  alleged 
insufficiency  of  the  allegation  in  paragraph  8. 

3.  New  trial  ^=s»70— Denial  not  abuse  of  dis- 
oretlon  when  verdict  supported  by  evldenoe. 

The  motion  for  new  trial  containing  only 
the  general  grounds,  and  the  verdict  for  the 
plaintiff  being  fully  supported  by  evidMict,  the 
trial  judge  did  not  abuse  his  discretion  in  refus- 
ing a  new  triaL 

4.  Animals  iQ.  mi  Appeal  and  error  ^=»257 
(I)— Damages  €=s>l48— Bill  of  exceptions 
oontalnino  no  exception  to  final  Judgment  In- 
suffloieet  as  main  bill;  allegation  of  damages 
from  negligence  In  release  of  stock  from  pea 
held  subjeot  to  special  demurrer. 

The  plaintifiTs  bill  of  exceptions,  certified 
by  the  judge  after  his  certification  of  tiie  de- 
fendants' bill  of  exceptions,  assigns  no  error 
on  any  final  judgment,  but  only  upon  the  ante- 
cedent ruling  sustaining  the  special  demurrer 
as  to  two  of  the  items  of  damages  claimed  in 
the  petition.  Ideated  as  a  cross-bill,  as  the 
failure  to  except  to  the  final  judgment  renders 
it  insufficient  as  a  main  bill  (Mertins  v.  Pritch- 
ard,  180  Ga.  643  [2],  70  S.  B.  328;  Prater  v. 
Crawford,  143  Ga.  700,  85  S.  E.  820),  it  is  not 
subject  to  the  motion  to  dismiss  as  having  been 
filed  too  late,  or  as  not  properly  assigning  er- 
ror on  the  ruling  actually  oomplidned  of. 
Whether  or  not  the  questions  thus  presented 
by  the  plaintiff,  in  the  absence  of  a  proper  main 
MU  of  exceptions  filed  by  him,  should  be  con- 
sidered, under  the  general  rule  and  practice  of 
dismisiring  a  cross-bill  of  exceptions  where  the 
judgment  on  the  main  bill  is  affirmed,  except 


where  the  cross-bill  presents  the  controlling 
question  in  the  case,  the  exceptions  taken,  upon 
full  examination  of  the  allegations  both  in  the 
original  petition  and  in  the  amendment  num- 
bered 4  to  paragraph  8  of  the  petition,  are  with- 
out merit. 

Error  from  City  Goart  of  Oglethorpe;  R. 
Lu  Greer,  Jndge. 

Action  by  H.  A.  Dover  against  the  Monte- 
znina  Live  Stock  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring 
error,  and  plaintiff  brings  a  cross-bill  of  ex- 
ceptions.   Afi9rmed  on  both  billa 

S.  F.  Underwoodp  of  Byron,  and  Jule  Fd- 
ton,  of  Mcmtezuma,  for  plaintiffs  in  error. 

Gilbert  O.  Robinson  and  Jere  M.  Koore, 
both  of  Montezimm,  for  defendant  in  error. 

JENKINS,  P.  J.  Judgm^t  affirmed  on 
both  billa  of  ezc^tioiis. 

STEPHENS  and  HILL,  JJ.«  concur. 

On   Motion  for   Rehearing  by   Plaintiff  in 
Error  in  the  Gross-Bill. 

JE3NKINS,  P.  J.  We  have  considered  the 
plaintiff's  exceptions  pendente  lite  presented 
in  a  bill  of  exceptions  which  can  only  be 
entertained  as  a  cross-biU,  for  the  reason 
that  it  fails  to  exc^t  to  the  final  verdict  and 
Jndgment,  although  the  general  rule  and  prac- 
tice is  to  dismiss  the  cros»-bill  where  the 
judgment  on  the  main  bill  is  afilrmed.  While 
it  is  unnecessary  to  plead  evidence,  it  is 
essential  as  against  timely  special  d^atfnrrer 
to  plead  the  ultimate  facts  with  reasonable 
particularity  to  show  a  right  of  recovery 
and  to  permit  the  opposite  party  to  make  his 
defense.  The  amendment  claiming  in  a  lump 
sum  $180.05  as  loss  in  market  value  "by 
reason  of  the  excitement,  running,  and  driv- 
ing of  said  cattle  in  returning  them  to  petition- 
er's stable"  Is  the  only  item  relating  to  market 
value  mentioned  in  the  exceptions  pendente 
lite.  As  to  this,  the  pleading  flails  to  set 
forth  that  the  defendants'  act  in  opening 
the  stock  pen  was  responsible  for  the  alleged 
excitement  and  running  in  returning  them, 
or  to  show  whether  the  alleged  depreciation 
was  caused  by  resulting  physical  injuries, 
loss  in  weight,  or  in  what  manner,  and  as  to 
which  animals,  and  the  amount  upon  each, 
such  damage  was  claimed.  As  damages  on 
account  of  expenses,  plaintiff  alleged  that  "in 
the  recovery  of  the  cattle  aforesaid  he  was 
put  to  the  expense  of  $127.35  as  set  out  In 
tho  itemized  statement"  attached.  How  or 
for  what  reason  he  was  put  to  such  alleged 
expenses  is  nowhere  shown,  except  that  the 
stock  were  brought  from  somewhere  to  pe- 
titioner's stable^  the  location  of  which  is  not 
stated.  The  failure  to  show  this,  and  the 
necessity  for  incurring  the  various  items, 
such  as  feeding  the  cattle  for  several  we^cs, 
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as  well  as  the  Indefiniteness  of  tbe  other  (but,  in  case  of  suicide,  whether  sane  or  in- 


items  such  as,  *To  K^y  Bros.  $13.00»"  and 
"15  cows  (Monk)  $80.00,"  rendered  these  al- 
legations subject  to  special  attack.  The  item 
for  the  value  of  the  three  lost  head,  as  ap- 
pears from  the  second  headnote,  was  sus- 
tained not  because  of  the  sufficiency  of  the 
allegation,  but  becaiise  of  the  defendant's 
failure  to  specially  demur  to  a  paragraph 
containing  the  sanfie. 
Motion  denied. 

(2S  Oa.  App.  3M) 
CATER  V.  AYERS  et  al.     (No.   12834.) 

(Gonrt  of  Appeals  of  Qeorgia,  Division  No.  1. 

March  9,  1922.) 

(ByUaJm^  hy  tKe  Oowrt.) 

Now  trial  ^=s>99— Newly  disoovered  onmulatlvo 
inpeaehing  evldenoe  not  likely  to  ohange  r^ 
suit  not  suffloient  ground. 

This  suit  was  for  certain  money  and  the 
value  of  a  bank  certificate  of  deposit  which 
the  plaintiff  alleged  the  defendants  converted 
to  their  own  use.  Under  the  evidence  intro- 
duced by  the  plaintiff  the  court  did  not  err  in 
granting  a  nonsuit  as  to  Mrs.  Ayers,  one  of  the 
defendants.  Under  all  of  the  evidence  adduced 
upon  the  trial,  the  verdict  against  the  remain- 
ing defendant  for  |80  principal  and  $14.76  in- 
terest was  authorized.  The  alleged  newly  dis- 
covered evidence  is  impeacliing  and  cumulative, 
and  would  not  likely  produce  a  different  result 
upon  another  trial.  No  grouna  of  the  motion 
for  a  new  trial  approved  by  the  trial  judge 
shows  reversible  error. 

Error  from  Superior  Ck>urt,  Carroll  Coun- 
ty; O.  B.  Roop,  Judge. 

Action  by  J.  M.  Cater,  administrator, 
against  W.  M.  Ayers  and  others.  Judgment 
for  plaintiff  against  one  of  the  defendants, 
and  he  brings  error.     Affirmed. 

S.  Holderness,  of  Carrollton,  for  plaintiff 
in  error. 

Boykin  A  Boykin,  of  Carrollton,  for  de- 
fendant in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 

<28  Ga.  App.  357) 

MARTIN  V.  PENN  MUT.  LIFE  INS.  CO. 

(No.  131 14.) 

(Court  of  Appeals  of  €korgia,  Diyision  No.  1. 

March  8^  1922.) 

(SyUahua  hy  the  OourU) 

I.  iBSuranco  ^=:»5t5— Only  premium  reoovera- 
Me  ander  polloy,  where  Insured  oommltteiff 
svldde  within  one  year. 

The  life  insurance  policy  sued  upon  contain- 
ed the  following  clause:  "The  contract  shall 
be  incontestable  after  one  year  from  its  date 
of  issue,  except  for  nonpayment  of  premium; 


sane,  within  one  year  from  the  date  of  this 
policy,  the  liability  of  the  company  shall  be 
limited  to  the  amount  of  the  premium  paid  here- 
on." The  jury  were  abundantiy  authorized  to 
find  that  within  less  than  one  year  from  the 
date  of  the  policy  the  death  of  ih%  defendant 
was  caused  by  suicide.  Tliis  being  true,  un- 
der the  provision  of  the  policy  the  jury  proper- 
ly rendered  a  verdict  against  the  insurance 
company  for  only  the  premium  which  had  been 
paid  by  the  insured. 

2.  No  error  committed,  and  new  trial  proper- 
ly denied. 

Considering  the  note  of  the  trial  judge  up- 
on the  motion  for  a  new  trial,  and  the  several 
excerpts  from  the  charge  of  the  court  com- 
plained of,  there  was  no  harmful  error  upon  the 
trial.  The  plaintiff  has  had  a  legal  trial  of 
her  cause,  and  the  evidence  authorized  the  ver- 
dict, which  verdict  has  the  approval  of  the  trial 
judge,  and  for  no  reason  assigned  was  it  er- 
ror to  overrule  the  motion  for  a  new  triaL 

Error  from  CJity  Court  of  Dawson;  M.  G. 
Edwards,  Judge. 

Action  by  A.  R.  Martin  against  the  Penn 
Mutual  Life  Insurance  Company.  Judgment 
for  plaintifr  for  an  insufficient  amount,  and 
he  brings  error.    Affirmed. 

R.  R.  Jones,  of  Dawson,  for  plaintiff  In 
error. 

Teomans  h  Wilkinson,  of  Dawson,  and 
Madison  Richardson,  of  Atlanta^  for  defend- 
ant in  error. 

LUKE,  J.  Judgment  affirmed. 

BROTIiBS,  a  J.,  and  BLOODWORTH, 
J,  concur. 


(2S  Ga.  App.  850) 
FLOURNOY  V.  STATE.    (No.  13038.) 

• 

(Court  of  Appeals  of  (Georgia, .  Division  No.  1. 

March  8,  €922.) 

(SyUaJ^u  hy  the  Court,) 

CrimlRal  law  «=s>935(l)»New  trial  should  lie 
granted,  when  evidence  liisaifflcient. 

The  evidence  was  insufficient  to  show  the 
defendant's  guilt  beyond  a  reasonable  doubt. 
It  was  therefore  error  to  overrule  the  motion 
for  a  new  triaL 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Jeff  Flournoy  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

Stubbs  &  Duke,  of  E)atonton,  for  plaintiff 
in  error. 

Doyle  Campbell,  Sol.  C^en.,  and  A.  Y.  Cle- 
ment, both  of  Montlcello,  for  defendant  in 
eiror. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 

concur. 
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(Ga. 


)28  Oa.  App.  86S) 

KNIGHT  et  al.  v.  STATE.    (No.  13159.) 

(Oonrt  of  Appeals  of  Georgia,  Ditiaion  No.  1. 

March  8,  1922.) 

(8yXlahu9  hy  iU  Oauri.) 

1.  Sufflcienoy  of  ovldenco. 

The  evidence  authorised  the  trial  Judge 
(who  was  sitting  without  the  intervention  of  a 
jury)  to  find  the  defendants  gufltj. 

2.  No  groand  for  aew  trial. 

Under  all  the  facta  of  the  case,  no  ground 
of  the  motion  for  a  new  trial  shows  reversible 
error. 

Error  from  City  Court  of  Savannali;  John 
Rourke,  Jr.,  Judge. 

Israel  Knight  and  others  were  convicted 
of  offenses,  and  they  bring  error.    Affirmed. 

Shelby  Myrick,  of  Savannah,  for  plaintiffs 
in  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  and  Wm. 
W.  Gordon,  both  of  Savannah,  for  the  State. 

LUKE,  J.  Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J^ 
concur. 

(28  Oa.  App.  864) 

J.  J.  WILLIAMSON  &  CO.  v.  GAINESVILLE 
&  N.  W.  R.  CO.     (No.  12606.) 

(Court  of  Appeala  of  Georgia,  Division  No.  1. 

March  9,  1922.) 

(ByUabui  Vy  the  CfourtJ 

1 .  Suffleleaoy  of  avldaaco. 

This  action  was  for  alleged  damage  to  cer- 
tain cotton  in  shipment.  The  evidence  author- 
ised a  verdict  for  the  defendant 

2.  Trial  «=:>295(l)»  206(7)— Char«o  to  bo  read 
la  its  entirety;  Inapt  ohargo  oa  harden  of 
proof  not  error,  when  rule  was  immediately 
and  fully  explained  with  respeet  to  preanmp- 
tlon  In  plaintiff's  favor. 

The  criticisms  urged  aa  to  several  excerpts 
from  the  charge  of  the  court  are  without  mer- 
it, when  the  charge  is  read  in  its  entirety.  In 
charging  upon  the  burden  of  proof,  tiie  court 
did  not  aptly  charge  the  rule  with  respect  to 
burden  of  proof,  but  immediately  and  in  con- 
nection therewith  the  rule  waa  fully  explained 
with  respect  to  the  presumption  arising  in  fa- 
vor of  the  plaintiff. 

3.  Denial  of  new  trial  not  error. 

The  verdict  has  the  approval  of  the  trial 
Judge,  and  for  no  reason  assigned  was  it  error 
to  overrule  the  motion  for  a  new  triaL 

Brror  from  City  Court  of  Hall  Ck>unty; 
W.  B.  Sloan,  Judge. 


Action  by  J.  J.  Williamson  ft  Oo.  against 
the  Gainesville  A  Northwestern  Railroad 
Company.  Judgmoit  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

a  N,  DaVie  And  Ed  Quillian,  both  of 
Gainesville,  and  F.  A.  Hooper  A  Son,  of  At- 
lanta, for  plaintiff  in  error. 

Dean  ft  Wright  and  W.  A.  Oiarters,  all 
of  Gainesville,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Oa.  App.  MT) 

TALLULAH  FALLS  RY.  CO.  V.  DAVIS. 

(No.   12956.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,  1922.) 

(Syllahut  hy  the  Court,) 

Trial  «=>I7I,  260(l)^Requested  oharge  cov- 
ered by  the  charge  given  properiy  refaseil; 
refusal  to  direct  verdict  aot  error. 
This  case  was  before  tliis  court  once  before, 
and  is  reported  in  26  Ga.  App.  216^  105  8.  E. 
712.  The  only  special  grounds  of  the  motion 
for  a  new  trial  insisted  upon  in  the  brief  of 
counsel  for  the  plaintiff  in  error  relate  to  the 
failure  of  the  court  to  charge  as  requested,  and 
the  refusal  to  direct  a  verdict.  The  charge 
of  the  court,  when  read  in  its  entirety,  suffi- 
ciently covered  the  principle  embraced  in  the 
request  to  charge;  and,  under  repeated  rulinge 
of  the  Supreme  Court  and  of  this  court,  it 
is  never  error  to  refuse  to  direct  a  verdict.  A 
careful  examination  of  the  record  disdoses 
that  the  evidence  authorized  the  verdict,  which 
has  the  approval  of  the  trial  judge,  and  for  no 
reason  assigned  was  it  error  to  overrule  the 
motion  for  a  new  trial. 

Brror  from  Superior  Courtf  Habersham 
County;   J.  B.  Jones,  Judge. 

Action  by  Annie  Davis,  administratrix, 
against  the  Tallulah  Falls  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

See,  also,  26  Ga.  App.  216,  105  S.  BL  712. 

I.  H.  Sutton,  of  C^arkesvlUe,  and  Charters* 
Wheeler  ft  Lilly,  of  Gainesville,  for  plaintiff 
in  error. 

R.  R.  Arnold,  of  Atlanta,  and  Howard 
Thompson,  of  Gainesville,  for  defendant  In 
error. 

LUKE,  J.    Judgment  affirmed. 

BLOODWORTH,  J.,  concurs. 
BROYLES,  C.  J.,  disQualifled. 
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(28  Ga.  App.  414) 

BIRD  V.  MOON  et  al.    (No.  12701.) 

(Court  of  Appeals  of  Oeorsria,  DiyiBion  No.  2. 

April  1,  1922.) 

(SyUdbus  ly  the  Court) 
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(111  8.B.) 

down  there.  She  gave  the  note  there,  and  told 
her  riffht  there  and  then  that  all  she  Wfcnted 
with  the  note  was  to  collect  the  interest.  She 
delivered  the  note  to  my  wife  then,  and  my  wife 
gave  it  back  to  her  to  keep,  to  collect  the  in- 
terest. The  first  conversation  was  down  here 
in  the  Bank  of  Newton  County,  when  the  note 


I.  Witnesses  €=»I72— Party  cannot  testify  !■    was  made,  and  I  heard  the  same  conversation 

his  own  favor  as  to  transactions  with  dece-  >  again  when  my  wife  had  the  note  in  her  pos- 

dent,  whose  personal  representative  Is  ad-  ;  session  again.    After  taking  this  note  then  and 

verse  party.  >  there  in  the  bank,  she  delivered  the  note  to 

In  a  snit  institnted  by  the  personal  repre-  i  Mrs.  Moon.     She  said:    This  is  your  note.    I 

eentatxve   of  a  deceased  person,  an  opposite    S^^e  you  this  note.'     She  always   called  her 

party  is  incompetent  to  testify  in  his  own  fa-  i  ^Sister';   that  is,  Amanda  Moon.     This  trans- 

Tor  as  to  transactions  or  communications  with  '  action  of  this  note  being  turned  over  to  Mrs. 


the  decedent. 

2.  WItnessee  «s>l 72— Husband  testifying  in 
his  own  favor  in  suit  on  note^  when  testifying 
to  gift  by  decedent  to  wife. 

Where  the  administrator  of  the  payee  of  a 
promissory  note,  which  was  signed  Jointly  by 


Moon,  nobody  but  myself  and  Mrs.  Bird  knew 
it" 

This  teBtimony  wb.8  objected  to  by  the 
plaintilF  at  the  time  it  was  offered.  The  ver- 
dict was  for  the  defendants,  and  the  plain- 


a  husband  and  wife,  sued  them  upon  it,  and  the  **^  "^*®  **  motion  for  a  new  trial,  in  which 
defense  set  up  was  that  gift  of  the  note  had  ,  ^^  excepted  to  the  admission  of  the  eyidenoe 
been  made  by  the  payee  to  the  wife,  and  that !  set  out  above.    The  case  is  before  this  court 


the  plaintiff  therefore  had  no  tide,  the  husband 
was  incompetent  to  testify  in  his  own  favor  as 
to  transactions  and  communications  between 
the  decedent  and  the  wife. 

Error  from  Superior  Court,  Newton  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Action  by  J.  T.  Bird,  administrator  of  Mrs. 
N.  C.  Bird,  against  Amanda  Moon  and  hus- 
band. Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

J.  T.  Bird,  as  administrator  of  Mrs.  N.  C. 
Bird,  sued  Amanda  Moon  and  her  husband, 
R.  M.  Moon,  upon  a  promissory  note  payable 


on  exceptions  to  the  overruling  of  the  mo- 
tion for  a  new  trial 

King  &  Johnson,  of  Covingtoo,  for  plain- 
tiff in  error. 

Rogers  &  Tuck,  of  Covington,  for  defend- 
ants in  error. 

HILL,  J.  (after  statins:  the  facta  as  above). 
[1,2]  The  defendant  husband  did  not  deny 
his  liability  on  the  note,  but  oontended  that 
his  liability  was  to  his  wife,  instead  of  the 
administrator,  on  account  of  the  tnct  that 
the  note  had  been  given  to  his  wife.     His 


to  the  decedent  and  signed  by  the  defendants  !  denial  of  title  in  the  plaintiff,  however,  was 
Jointly.  The  defendante  filed  an  answer,  in  I  ^»  defense.  He  was  a  party  defendant  to 
which  it  was  aUeged  that  a  gift  of  the  note  1 1^®  «^-    ^®  ^^^  "^^^  instituted  by  J.  T 


had  been  made  by  Mrs.  Bird  to  Birs.  (Moon, 
and  that  therefore  the  plaintiff  was  not  en- 
titled to  recover.  J.  T.  Bird  was  a  stepson, 
and  Mrs.  Moon  was  a  sister,  of  Mrs.  Bird. 
During  the  trial  of  the  case  the  court  per^ 
mitted  Mr.  Moon,  the  husband,  to  testify  as 
follows : 

"I  have  heard  conversations  between  Mrs. 
Bird  and  my  wife  in  regard  to  this  note  (the 
note  sued  on).  She  told  my  wife  she  gave  it 
to  her,  and  retained  the  note  for  the  purpose  of 
collecting  the  interest.  She  gave  that  note  to 
my  wife,  and  kept  it  in  her  possession  for  the 
purpose  of  collecting  the  interest  That  is  all 
there  is  to  it.  She  delivered  the  note  to  my 
wife,  and  my  wife  had  the  note  in  her  posses- 
sion, and  delivered  It  back  to  her  for  the  pur- 
pose of  collecting  the  interest.  Mrs.  Bird  and 
my  wife  had  this  conversation  right  down  there 
at  my  house  when  the  note  was  given— right 


Bird,  the  personal  representative  of  Mrs.  N. 
C.  Bird,  deceased,  l^r.  Moon  was  an  op- 
posite party.  The  effect  of  the  evidence  was 
to  relieve  Mr.  Moon  from  liability  to  the 
plaintiff.  He  was  permitted  to  testify  to 
transactions  and  commimications  with  the 
decedent,  the  effect  of  which  was  to  sustain 
his  defense.  This  testimony  was  therefore 
in  his  own  favor.  The  evidence  was  inad- 
missible, and  the  court  erred  in  not  grant- 
ing a  new  trial.    Park's  Civil  Code,  I  5858a). 

There  were  other  grounds  in  the  motion 
for  a  new  trial,  but  there  was  no  error  set 
forth  in  them  which  would  require  the  grant 
of  a  new  trial. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  oon.- 
cur. 
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(Va. 


n32  Va.  193) 

DIRECTOR    GENERAL     OF     RAILROADS 
•t  al.  V.  HUBBARD'S  ADM'R. 

(Supreme    Court    of    Appeals    of    Virginia. 
March  16^  ld22.    Rehearing  Denied  April 

8,  1922.) 

1.  Rallroadt  ^=»5i/2,  New,  voL  6A  Key-No. 
Serfos— Corporation  not  suable  for  injury 
during  federal  eontrol. 

A  judgment  cannot  be  rendered  against  a 
railroad  company  for  the  death  of  an  employee 
caused  by  a  train  operated  by  the  Director 
General  of  Railroads. 

2.  Master  and  servant  ^=s>l37(4)^Fallure  to 
notify  employee  of  transfer  of  west-bound 
train  to  east-bound  track  held  not  negligence. 

Where  a  railroad  signal  maintainer  was 
proceeding  west  in  his  motorcar  on  the  west- 
|}ound  traclc,  and  had  passed  the  last  telegraph 
station  at  which  he  could  have  been  reached 
before  the  accident  when  a  west*bound  train 
was  transferred  to  the  east-bound  trade,  fail- 
ure to  notify  him  of  the  change  of  tracks  was 
not  negligence  which  rendered  railroad  liable 
for  his  death  when  he  set  his  motorcar  oyer 
on  the  east-bound  track  on  hearing  the  train, 
without  loolcing  to  see  which  track  it  was  on. 

3.  Master  and  servant  ^=s>  1 37 (2)— Railroad  not 
negligent  in  using  double  tracks  interchange- 
alHy  for  traffic  in  different  direotiooa. 

BTen  though  a  railroad  ordinarily  used  one 
of  its  double  tracks  for  traffic  in  one  direction, 
and  the  other  for  traffic  in  the  opposite  direc- 
tion, it  was  not  negligence  for  it,  as  it  fre- 
quently did,  to  transfer  a  train  to  a  track  ordi- 
narily used  for  trains  moving  in  the  opposite 
direction. 

4.  Master  and  servant  «s>278(l 8)— Evidence 
held  to  show  looomotive  engineer  could  not 
hav«  seen  employee. at  ourve. 

BMdence  held  to  show  that  the  engineer  of 
a  train,  which  came  out  of  a  cut  where  the 
track  was  curving  to  the  left  and  struck  a  sig- 
nal maintainer,  pushing  his  motorcar  on  the 
track  while  it  was  still  on  the  curve,  could  not 
have  seen  the  other  employee  if  he  had  been 
looking  constantly,  so  that  hia  failure  to  see 
him  was  not  negligence. 

5.  Master  and  servant  «=>l37(4)->Raiiroad  not 
obargeable  with  negligence  for  fireman's  fall* 
■re  to  keep  lookout  while  firing. 

The  primary  duty  of  a  locomotive  fireman 
is  to  fire  his  engine,  and  the  railroad  is  not 
chargeable  with  negligence  because  the  fire- 
man failed  to  keep  a  lookout  for  an  employee 
on  the  track  ahead  of  him  while  he  was  en- 
gaged in  firing  the  engine. 

6.  Master,  and  servant  ^=>278(l8)^Evidence 
held  to  show  locomotive  fireman  could  not 

*    have  seen  employee  at  curve. 

In  an  action  for  the  death  of  a  railroad  em- 
ployee, struck  by  a  train  at  a  point  where  the 
tracks  curved  to  the  fireman's  side  of  the  en- 
gine, evidence  held  to  show  that  the  fireman 
could  not  have  seen  decedent  because  of  an  in- 


tervening bluff  before   he  began  to  fire   his 
engine,  just  before  striking  decedent 

Sims,  J.,  dissenting. 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  the  administrator  of  Lewis  Hub- 
bard, deceased,  against  the  Director  General 
of  Railroads  and  the  Chesapeake  A  Ohio 
Railway  Company.  Judgment  for  plaintiff 
against  both  defendants,  and  defendants 
bring  error.    Reversed,  and  action  dismissed. 

J.  M.  Perry,  of  Staunton,  for  plaintiffs  in 
error. 

Geo.  A.  Revercomb  and  R.  C.  Stokes,  both 
of  Covington,  for  defendant  in  error. 

BURKS,  J.  This  is  an  action  against  the 
Chesapeake  <&  Ohio  Railway  Company  and 
the  Director  General  of  Railroads  to  recover 
damages  for  the  death  of  the  plaintiff's  In- 
testate, who  was  killed  by  a  passenger  train 
on  the  Chesapeake  &  Ohio  Railway  on  March 
31,  1919,  while  that  company  was  under  the 
control  of  the  federal  government  and  op- 
erated by  the  Director  General  of  Railroads. 
After  the  evidence  was  all  in,  the  defendants 
demurred  thereto,  and  the  trial  court  over- 
ruled the  demurrer  and  entered  Judgment 
against  both  defendants  for  the  sum  of  $8,- 
000,  the  amount  of  the  damages  assessed  by 
the  jury  in  their  verdict  To  that  judgment 
a  writ  of  error  was  awarded  by  one  of  the 
judges  of  this  court 

The  defendant  was  operating  a  double- 
track  railroad  from  Covington  to  Jerry's  run, 
a  distance  of  about  16  miles.  Between  these 
two  points  there  are  two  other  block  signals, 
one  at  R  S.  cabin  and  another  at  Moss  run. 
Between  Moss  run  and  Jerry's  run  there  is 
no  telegraph  station,  apd  no  means  of  com- 
municating with  trains.  Trains  may  be  di- 
verted from  one  track  to  the  other  at  B. 
S.  cabin  and  Moss  run  by  ''crossovers'*  and 
by  switches  •  at  Jerry's  run.  Just  west  of 
Jerry's  run  is  Lewis  tunn^,  about  seven- 
eighths  of  a  mile  long,  and  through  which  the 
track  Is  single.  About  half  a  mile  east  of 
Jerry's  run  there  is  a  disused  signal  station, 
known  as  "Old  Jerry's  run,"  on  the  north 
side  of  the  railroad,  which  is  occupied  by  a 
Mrs.  Fridley  as  a  dwelling.  From  Moss  run 
to  Jerry's  run  Is  upgrade.  Just  east  of  Mrs. 
rridley*s  house  and  Old  Jerry's  run  tower 
the  railroad  passes  through  a  cut  the  bank 
of  which  is  18  feet  high  on  the  south  side — 
the  fireman's  side  going  west  The  western 
portal  of  this  cut  is  30  feet  east  of  Old  Jer- 
ry's run  tower.  Trains  going  west  come 
around  a  right-hand  curve  along  the  base 
of  the  mountain  until  it  reaches  the  western 
portal  of  a  cut  nearly  a  quarter  of  a  mile 
east  of  Mrs.  Fridley's  house,  from  thence 
the  track  is  straight  for  830  feet  to  a  point 
In  the  cut  just  east  of  Mrs.  Fridley's  house. 
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It  then  turns  to  the  left,  and  continties  to  the 
left  on  a  three-degree  curve  to  and  beyond 
the  point  of  the  accident.  Mrs.  IVidley's 
house  is  35  feet  from  the  east-bound  track, 
and  has  one  window  fronting  the  railroad 
and.  another  looking  west  along  the  railroad 
track.  There  is  a  high  bluff  on  the  right 
or  north  side  of  the  railroad  just  west  of 
Mrs.  Fridley's  house.  From  a  point  on  the 
railroad  Just  opposite  Mrs.  Fridley's  front 
window  to  the  point  of  set-oyer  hereinafter 
mentioned  is  228  feet  5  inches,  and  from  the 
latter  point  to  the  point  of  accident  is  311 
feet,  thus  making  539  feet  5  inches  from 
Mrs.  Fridley's  window  to  the  point  of  the 
accident.  From  the  point  of  the  accident, 
looking  east,  to  the  curve  in  the  cut  Just  east 
of  Mrs.  Fridley's,  is  754  feet  6  inches. 

Lewis  Hubbard,  the  plaintiff's  intestate, 
was  a  signal  malntainer  of  the  Chesapeake  & 
Ohio  Railway  Ck>mpany,  and  at  the  time  of 
his  death  had  18  months'  experience  as  such. 
For  the  purpose  of  discharging  his  duties, 
he  was  provided  with  a  gasoline  motorcar. 
On  March  81,  1919,  in  discharge  of  his  du- 
ties, he  set  out  with  a  companion,  SaviUe, 
on  the  motorcar,  to  make  the  trip  from  Cov- 
ington to  Jerry's  run.  He  arrived  at  Moss 
run  cabin  at  7:50  a.  m.,  and  went  into  the 
telegraph  office  and  inquired  about  the  run- 
ning of  trains.  He  was  told  that  a  west- 
bound freight  was  approaching  and  where 
it  was,  and  that  the  west-bound  express 
train  No.  1  was  following  the  freight  He 
inquired  "if  there  was  any  show  of  east- 
bound  No.  1  going  by  the  east-bound  track," 
and  the  operator  told  him  that  he  did  not 
know;  that  he  had  had  no  orders  to  that 
effect  It  was  seven  miles  from  there  to  Jer- 
ry's run.  With  this  information  Hubbard 
left  Moss  run  at  8:12  a.  m.  and  put  his  mo- 
torcar on  the  west-bound  track,  and  when 
last  seen  he  and  his  companion  were  mak- 
ing good  time  going  west  The  freight  train 
(No.  742)  passed  Moss  run  at  8:22  fi.  m., 
and  proceeded  west  on  the  west-bound 
track  without  stopping.  At  that  time  no  or- 
ders had  come  to  the  operator  with  refer- 
ence to  diverting  the  express  train  No.  1  to 
the  east-bound  track,  but  as  the  freight  train 
passed  the  operator  at  Moss  run  was  in- 
structed to  "watch  No.  1,"  which  he  explained 
was  for  the  purpose  of  putting  the  operator 
on  guard  for  orders  for  No.  1.  At  8 :30  a.  m., 
20  minutes  after  Hubbard  had  left  on  the 
west-bound  track,  the  operator  at  Moss  run 
received  orders  to  divert  No.  1  to  the  east- 
bound  track,  and  at  8:43,  30  minutes  after 
Hubbard  had  left,  No.  1  arrived  at  Moss 
run,  and  was  diverted  from  the  west-bound 
to  the  east-bound  track  in  accordance  with 
these  orders.  After  leaving  Moss  run,  Hub- 
bard and  his  companion  had  trouble  with 
the  motor  on  their  car,  and  were  xmshing 
U  along  the  west-bound  track  when  they 


passed  Mrs.  Fridley's  house  at  Old  Jerry's 
run  cabin.  After  they  had  passed  her  house 
about  200  feet,  Mrs.  Fridley  heard  the  whis- 
tle of  No.  1  some  distance  east  of  her  house, 
but  the  windows  and  doors  were  shut  and 
it  was  a  quite  blustery  morning,  and  she 
could  give  no  idea  as  to  how  far  the  en- 
gine was  at  that  time  east  of  her  house. 
However  that  may  be,  looking  through  the 
side  window  of  her  house,  which  was  closed, 
to  the  west-bound  track,  when  she  heard  the 
whistle  blow,  she  saw  Hubbard  and  his  com- 
panion set  the  motorcar  over  from  the  west- 
bound track  to  the  east-bound  track  and 
proceed  to  push  it  along  the  upgrade  on  the 
east-bound  track,  without  ever  at  any  time 
turning  their  heads  to  look  back.  While 
they  were  thus  pushing  their  car  along  the 
east-bound  track,  Mrs.  Fridley  was  still 
standing  at  her  window  and  saw  No.  1  when 
it  passed  on  the  east-bound  track,  and  she 
continued  to  watch  the  train  and  Hubbard 
and  his  companion  until  the  engine  struck 
them,  killing  Hubbard  and  severely  injuring 
his  companion.  The  point  at  which  Hubbard 
was  struck  was  311  feet  west  of  the  point 
of  set-over.  Mrs.  Fridley  was  examined  as 
a  witness  for  the  plaintiff,  and  testified  that 
she  was  looking  out  of  the  window  fadng  the 
track  when  No.  1  passed,  and  she  could  see 
through  the  windows  of  the  engine,  and  that 
there  was  no  one  on  the  engineer's  seat  or 
on  the  fireman's  seat  when  the  train  passed 
her  house,  and  that  there  was  a  curtain 
hanging  down  at  the  back  of  the  cab  be- 
tween the  engine  and  tender,  and  that  she 
could  see  through  the  gangway,  but  saw  no 
one  there.  She  also  testified  that  she  could 
see  no  glow  from  the  fire  in  the  engine  when 
it  passed  her  house,  and  that  if  the  fire  box 
had  been  opened  there  would  have  been  such 
glow  and  she  would  have  seen  It  Leffel,  a 
witness  examined  for  the  plaintiff,  testified 
that  from  the  point  of  set-over  down  to  what 
he  calls  the  whistle  post  looking  east  Is  a 
distance  of  at  least  a  quarter  of  a  mile,  al- 
though he  did  not  measure  it,  and  that  the 
track  is  nearly  straight  for  that  distance. 
He  also  testified,  however;  that  there  is  a 
curve  in  the  cut  Just  east  of  Mrs.  Fridley's 
house,  and  from  there  to  the  point  of  the  ac- 
ddoit,  a  distance  of  754  feet  6  inches,  the 
view  of  the  engineer  would  be  cut  off.  There 
were  offered  in  evidence  two  photographs,  one 
marked  Exhibit  A,  and  taken  from  the  point 
of  the  accident  looking  east,  and  showing  the 
track  and  the  Fridley  house.  The  other, 
marked  Exhibit  B,  taken  from  a  point  in 
front  of  Mrs.  Fridley's  house  (Old  Jerry's 
run  cabin),  looking  west,  to  the  point  of  the 
accident  and  a  diagram  showing  the  cut 
and  bluff  east  of  Mrs.  Fridley's  house,  and 
the  bluff  west  of  her  house  and  the  imme- 
diate surroundings. 
The  location  of  what  is  spoken  of  by  Ijeffel 


448 


Ul  SOUTHEASTERN  REPORTER 


(Va, 


in  his  testimony  as  tbe  whistle  poet  is  not 
definitely  fixed  by  the  testimony,  nor  can 
it  be  told  from  the  testimony,  where  the 
engine  was  at  the  time  of  the  whistle  spoken 
of  by  Mrs.  BMdley.  The  engineer  testified 
that  it  was  customary  to  blow  for  Old  Jerry's 
ran  cabin,  and  at  some  times  it  was  done 
and  at  others  not  after  the  removal  of  that 
station,  and  that  he  had  no  recollection  as 
to  whether  the  whistie  was  blown  for  Old 
Jerry's  run  on  the  morning  of  the  accident 
or  not  Unless  the  engineer  or  fireman  could 
haye  seen  the  point  of  setover,  or  the  de- 
ceased after  the  set-oyer,  it  Is  unimportant 
as  to  the  point  at  which  the  whibtie  was 
blown,  except  to  show  the  time  and  place 
of  the  set-over,  and  the  distance  traveled 
after  the  set-over  and  before  the  accident. 
The  engineer  estimated  that  he  was  travel* 
ing  at  the  rate  of  from  15  to  17  miles  an 
hour,  and  as  Hubbard  and  his  companion 
traveled  311  feet  after  the  set-over  before 
the  accident,  it  would  seem  tiiat  they  were 
walking  at  the  rate  of  about  3  miles  an  hour. 
If  the  engine  was  traveling  at  the  rate  of 
15  miles  an  hour  and  Hubbard  was  walking 
at  the  rate  of  3  miles  an  hour  after  the  set^ 
over,  it  would  place  the  engine  about  a  quar- 
ter of  a  mile  off  when  the  whistie  was  blown. 

[1]  A  motion  was  made  in  the  trial  court 
to  dismiss  the  action  against  the  Chesapeake 
A  Ohio  Railway  Company  on  the  ground 
that,  if  there  was  any  liability,  the  Director 
General  was  solely  liable,  but  the  motion 
was  overruled  and  exception  taken.  This  is 
assigned  as  error.  This  ruling  of  the  trial 
court  was  erroneous,  and  its  action  in  this 
respect  will  be  reversed,  and  judgment  will 
be  entered  in  this  court  dismissing  the  action 
as  to  the  Chesapeake  &  Ohio  Railway  Com- 
pany with  costs.  Missouri  Pac.  R.  Co.  v. 
Ault,  256  U.  8.  554,  41  Sup.  Ct.  583,  65  L. 

Ed. 1  N.  ft  W.  Ry.  Co.  v.  Arrington  (Va.) 

109  S.  E.  303. 

[2, 3]  One  of  the  grounds  of  negligence  al- 
leged in  the  declaration  was  the  failure  of 
the  defendants  to  notify  the  plaintiff's  intes- 
tate of  the  transfer  of  the  train  which  killed 
him  from  the  west-bound  track,  where  such 
train  would  usually  go  in  the  ordinary  course 
of  trafl9c  to  the  east-bound  track.  The  trans- 
fer was  made  while  the  decedent  was  be- 
tween telegraph  stations  and  could  not  be 
notified,  but  there  was  no  necessity  to  no- 
tify him  as  he  was  in  a  place  of  safety,  and 
had  only  to  remain  there  to  avoid  danger 
from  the  train  which  was  transferred.  He 
was  going  west  on  the  west-bound  track, 
and  the  train  was  transferred  to  the  east- 
bound  track,  and  the  transfer  was  really  in 
his  interest.  So,  also,  there  was  no  necessity 
to  notify  the  crew  of  the  train  that  the  de- 
cedent had  gone  ahead  on  tbe  west-bound 
track.  They  were  on  different  tracks,  and 
could  not  collide  as  long  aa  they  remained 


there.  Moreover,  while  it  was  the  custom 
to  run  trains  going  west  over  the  west-bound 
track,  and  trains  going  east  over  tiie  east- 
bound  track,  the  railroad  company  had  tiie 
right  to  use  its  track  interchangeably  for 
trains  going  In  either  direction  (Imler  v. 
Northern  P.  R.  Co.,  89  Wash.  527,  154  Pac 
1086,  I/.  R.  A.  1916D,  702,  Ann.  Cas.  1917A, 
933),  and  it  was  its  constant  habit  to  so  use 
them  whenever  circumstances  made  it  desir- 
able to  do  so.  The  engineer  who  ran  the 
train  in  the  instant  case  testified  that  such 
changes  were  made  over  the  identical  piece 
of  track,  as  often  as  three  days  out  of  seven 
in  the  week.  The  rules  of  the  company  gave 
full  warning  of  this  fact,  and. the  evidence  is 
abundant  to  show  that  the  decedent  had  full 
and  ample  notice  and  actual  knowledge  of 
these  facts.  No  negligence  on  the  part  of 
the  company  was  shown  in  this  respect 

Another  ground  of  negligence  tdmrged  in 
the  declaration  was  that  the  servants  of  the 
defendant  operating  the  train  which  killed 
the  plaintiff's  intestate  "did  see  and  discover 
the  plaintiff's  decedent  upon  the  track  ahead 
of  said  train  a  sniBcient  distance  to  have 
stopped  said  train  before  it  struck  him,*'  and 
a  sufficient  distance  to  have  warned  him  of 
its  approach,  but  failed  and  neglected  to  do 
so.  There  was  no  evidence  to  support  this 
allegation,  and  it  need  not  be  further  noticed. 

[4]  The  only  remaining  ground  of  negli- 
gence alleged  was  the  failure  of  the  serv- 
ants operating  the  train  to  discover  the 
plaintiff's  decedent  on  the  track  and  warn 
him  of  the  approach  of  the  train.  These 
servants  were  the  engineer  and  fireman  of 
the  train  which  struck  Hubbard.  'We  will 
inquire,  therefore.  Could  the  engineer  have 
seen  the  place  of  set-over,  or  beyond  that 
point?  The  track  makes  a  curve  in  the  Old 
Jerry's  run  cut,  and  after  reaching  this 
the  curve  is  against  the  engineer,  and  he 
could  not  see  the  track  6  feet  beyond  his 
engine.  This  is  fully  and  clearly  established 
by  the  testimony  of  several  witnesses.  Be- 
fore reaching  this  curve  there  is  a  piece  of 
straight  track  830  feet  long.  From  the  engi- 
neer's seat  on  the  seat  box  to  the  front  end 
of  the  engine  is  45  feet  This  seat  is  on  the 
right  of  the  engine,  and  there  rises  above 
him  on  the  left  the  boiler  and  smoke  box, 
thus  obstructing  his  view  to  the  left,  so  that 
his  lookout  is  practically  straight  in  front 
of  him.  The  point  of  set-over  Is  443  or  460 
feet  (measurements  differ)  from  the  west  end 
of  the  straight  track,  and  this  curve  is  to  the 
left  and  against  the  engineer,  and  continues 
against  him  to  the  point  of  the  accident 
In  addition  to  this,  even  if  the  engineer, 
while  traversing  the  straight  track,  could 
have  seen  to  the  left,  his  view  was  obstructed 
by  the  bluff  18  feet  high  in  the  cut  just  east 
of  Mrs.  Fridley's  house.  But  he  does  not 
daim  that  his  view  waa  obstructed  because 
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he  coDldn't  see  It  from  Ids  side  of  fhe 
engine.    He  says: 

"I  don't  say  it  obstructed  my  view,  because 
I  could  not  see  that  bluff  from  my  side  of  the 
engine,  but  what  I  meant  to  say,  if  a  man 
had  been  looMng  out  of  the  left  side,  he  would 
not  see  anything  on  that  track  untU  he  got  ly 
the  Uuf:*    (Italics  sappUed.) 

And  the  division  engineer  of  the  company 
testified  that— 

The  straight  track  ^is  blocked  off  from  the 
scene  of  the  accident  by  a  big  bluff  18  feet 
high.  The  same  bluff  blocked  off  the  view  of 
the  point  of  set-over.'* 

The  engineer  further  testified*  as  to  the  ex- 
tent of  bis  view  while  along  the  little  piece 
of  straight  track  before  yon  get  to  the  end 
of  the  cut,  that,  looking  ahead  from  his  posi- 
tion, '*yoa  could  see  the  Old  Jerry's  run,  and 
then  you  see  Into  another  bluff,  which  is 
100  feet  high,  I  reckon." 

If  we  look  to  the  blueprint  used  on  the  re- 
ai^rament,  not  for  the  purpose  of  adding  to 
the  evidence,  but  to  visualize  the  testimony 
of  the  witnesses,  we  find  that  a  straight  edge 
placed  along  the  piece  of  straight  track  and 
extended  beyond  the  curve  In  the  cut  strikes 
the  bluff  west  of  Mrs.  Fridley's  house  on  the 
north  side  of  the  west-bound  track,  and  leav- 
es the  place  of  set-over  and  the  track  up  to 
the  place  of  the  aoddent  out  ot  the  line  of 
vision  of  the  engineer,  thus  by  the  physical 
facts  confirming  the  testimony  of  the  engi- 
neer. The  photograph  (Kxbibit  A)  and  draw- 
ing (Exhibit  2)  seem  also  to  demonstrate  the 
fact  that  the  point  of  setpover  was  not  in  the 
line  of  vision  of  the  engineer.  The  engineer 
testified  also  that  he  was  on  his  seat  and 
constantly  on  the  lookout  from  the  time  he 
came  In  sight  of  Old  Jerry's  run  imtil  the 
deceased  was  struck,  and  did  not  see  him. 
The  testimony  of  Mis.  Frldley  to  the  contra- 
ry, if  credible,  can  make  no  difference,  for 
the  curve  was  against  the  engineer  when  the 
engine  passed  her  house,  and  continued  so 
until  the  deceased  was  killed,  and  no  amount 
of  diligence  or  outlook  on  the  part  of  the 
engineer  cotOd  have  discovered  his  presence 
on  the  tra(*.  ^ 

We  conclude,  therefore,  that  there  was  no 
negligence  on  the  part  of  the  engineer  in  fail- 
ing to  discover  the  deceased  at  the  point  of 
set-over  or  thereafter. 

Gould  the  fireman  have  seen  the  point  of 
set-over  or  beyond  that  point? 

[i,  •]  It  Is  the  duty  of  a  fireman,  primari- 
ly, to  fire  his  engine,  and  his  employer  can- 
not be  charged  with  negligence  for  his  fail- 
ure to  keep  an  outlook  at  a  time  when  his 
duties  require  him  to  be  firing.  Brammer 
V.  Norfolk  A  W.  R.  Oo„  104  Va.  60,  51  S.  B. 
211;    OnBrien  v.  Wis.  a  B.  Co.,  119  Wia 
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7,  96  N.  W.  424.  His  train  was  running  up- 
grade, and  he  was  approaching  a  long  tun- 
n^  In  which  it  was  desirable  to  minimize  the 
smoke  and  gas  from  the  coal,  and  at  the  time 
of  the  accident  he  had  his  engine  "just  as 
hot  as  I  could  get  It"  It  Is  Important,  how- 
ever, to  ascertain  when  or  where 'he  began 
firing.  From  the  west  portal  of  the  cut  just 
east  of  Mrs.  Fridley's  to  the  point  of  the  ac- 
cident the  curve  was  in  his  favor,  and  if 
he  had  been  on  his  seat  box  the  deceased 
would  have  been  in  plain  view,  and  he  could 
have  warned  him  of  his  danger.  His  testi- 
mony as  to  the  places  and  distances  Is  not 
very  accurate,  and  must  be  read  as  a  whole, 
and  taken  In  connection  with  the  testimony 
of  other  witnesses,  to  ascertain  the  facts. 
It  Is  true  that,  in  answer  to  the  question 
where  he  began  firing,  the  witness  stated 
that  It  "must  have  been  just  west  of  the 
tower,  not  very  far  west  of  the  tower,  that 
is,  Old  Jerry's  run  tower,"  but  in  answer  to 
the  question  immediately  preceding  the  pres- 
ent answer  he  had  confused  the  points  of 
the  compass,  and  said  west  when  he  meant 
east,  and  it  seems  manifest  from  other  an- 
swers given  by  him,  as  well  as  the  testimo- 
ny of  other  witnesses,  that  he  began  the 
firing  east  of  the  tower,  and  not  west,  as  he 
stated.  In  answer  to  other  questiims  he  statp 
ed  that  as  he  went  into  Old  Jerry's  run  he 
"was  putting  in  fire";  that  before  he  got  to 
Jerry's  run  he  had  "dropped  off  his  seat" 
and  was  "down  at  the  time" ;  that  he  had  not 
come  in  sight  of  the  deceased  when  he  drop- 
ped off  his  seat  box  to  put  in  the  fire;  that 
he  was  looking  out  that  day  before  he  got 
down  to  put  in  coal,  but  was  not  looking  out 
when  he  came  into  Old  Jerry's  4nin.  In  ad- 
dition to  this,  Mrs.  Frldley,  the  plaintiff's 
own  witness,  testified  that  he  was  not  on  his 
scat  in  the  engine  when  the  train  passed  her 
house,  which  was  yery  close  to  the  west 
portal  of  the  cut,  and  the  engineer,  that  at 
the  time  of  leaving  the  straight  track  and 
taking  the  curve  in  the  cut  he  was  putting 
coal  in  the  engine.  We  are  satisfied  that 
when  the  engine  emerged  from  the  west 
portal  of  the  cut  and  passed  Mrs.  Fridley's 
house,  the  fireman  was  engaged,  and  proper- 
ly, in  firing  his  engine.  We  do  not  attach 
great  importance  to  the  fact  that  Mrs.  Frld- 
ley did  not  see  any  glow  from  the  fire  box 
at  that  time  of  the  day,  and  under  the  ex- 
citing circumstances  detailed  by  her;  for  It 
may  be,  as  suggested  by  counsel  for  the  de- 
fendant in  error,  that  he  had  not  yet  opened 
the  door  of  the  engine,  and  was  simi^y  pre- 
paring to  fire  his  engine.  If  he  was  down  In 
the  gangway  between  the  engine  and  tender 
making  the  necessary  preparations  to  fire,  he 
was  as  much  engaged  about  his  business  ah& 
as  free  from  negligence  as  if  he  had  the  door 
open  and  was  actually  shoveling  coal  Into  the 
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engine.  We  do  not  think  that  the  eyldence 
sustains  the  suggestion  that  the  fireman 
could  have  seen  the  place  of  set-over  or  be- 
yond that  point  while  traversing  the  straight 
track  before  entering  the  cut  Just  east  of 
Mrs.  Fridley's  house.  Exhibit  A  and  Exhibit 
No.  2,  hereinbefore  referred  to,  seem  to  neg- 
ative the  possibility  of  his  seeing  it  But 
photograplis  and  drawings  do  not  always  give 
us  as  accurate  ideap  ot  what  may  be  seen 
from  the  locus  in  quo  as  the  testimony  of  \m- 
impeached  witnesses  who  have  been  on  the 
ground  and  have  observed  the  situation,  and 
testify  as  to  what  can  and  what  cannot  be 
seen  from  a  given  point  Such  photographs 
and  drawings,  however,  when  consistent  with 
the  testimony  of  witnesses,  are  strongly  cor- 
roborative of  their  testimony.  In  this  case, 
it  appears  that  on  the  south  side  of  the  rail- 
road in  the  cut  Just  east  of  Mrs.  Fridley's 
house  there  is  a  bluff  18  feet  high,  and  that 
it  blocks  off  the  view  from  the  straight  track. 
This  bluff  is  on  the  fireman's  side  of  the  en- 
gine going  west  Division  Engineer  Beall 
was  examined  as  to  the  straight  track,  and 
testified,  amongst  other  things,  as  follows : 

''Q.  And  that  straight  track  you  Just  spoke 
of  is  blocked  off  from  the  scene  of  the  acd- 
dent  by  a  big  bluff  18  feet  high,  isn't  it?  A. 
Yes,  sip." 

And  the  engineer  testified  that  while  on 
the  straight  piece  of  track  in  the  cut,  "if  a 
man  had  been  looking  out  of  the  left  side  he 
would  not  see  anything  on  the  track  until  he 
got  by  the  bluff."  This  is  all  the  testimony 
there  is  on  the  subject,  and  it  is  supported 
by  the  exhibits  referred  to.  It  is  admitted 
that  this  bluff  falls  away  rapidly  to  the 
south,  but  it  does  not  appear  that  it  ceases 
to  obstruct  the  view  from  the  straight  track. 
It  is  also  claimed  by  the  defendant  in  error 
that  the  testimony  of  his  witness  Leffel  is 
to  the  contrary,  because  he  states  that  a  per- 
son standing  on  the  west-bound  track  at  the 
point  of  set-over  could  see  an  engine  come 
into  view  for  a  distance  of  about  a  quarter 
of  a  mile,  and  from  that  counsel  argue: 

"And  vice  versa  a  person  on  an  engine  going 
west  on  the  east-bound  track  could  see  the 
point  on  the  rails  of  the  west-bound  track 
where  decedent  was,  and  at  which  he  set  over 
his  motorcar,  for  a  distance  of  about  a  quarter 
of  a  mile." 

This  is  plainly  a  non  sequitur.  If  he  had 
said  he  could  see  the  engineer  or  the  fire- 
man, his  conclusion  might  have  followed, 
but  not  *'an  engine  come  into  view."  The 
evidence  of  what  could  have  been  seen  from 
the  engine  by  the  fireman  is  not  sufficient 
to  establish  negligence  on  the  part  of  the  fire- 
man in  failing  to  see  the  set-over  and  the 
deceased  thereafter.    On  the  contrary,  it  neg- 


atives the  idea.  The  burden  was  on  the 
plaintiff  to  establish  that  fact. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  trial  court  erred  in  overruling  the 
defendant's  demurrer  to  the  evidence,  and 
hence  its  Judgment  must  be  set  aside,  and 
this  court  will  alter  Judgment  sustaining 
said  demurrer  to  the  evidence  and  dismissing 
the  case  at  the  plaintiff's  costs. 

Reversed. 

SIMS,  J.  (dissenting).  I  find  myself  un- 
able to  concur  in  that  portion  of  the  majori- 
ty opinion  which  holds  that  the  evidence  of 
what  could  have  been  seen  by  the  fireman  is 
not  sufficient  to  establish  negligence  on  part 
of  the  fireman  in  failing  to  see  the  set-over 
and  the  deceased  thereafter  as  he  was  push- 
ing the  motorcar  and  moving  along  the  east- 
bound  track  in  front  of  .the  approaching 
train  in  obvious  unconsdousnes  of  his  peril. 

The  evidence  on  this  subject  is  confiict- 
ing,  but  the  defendant  demurred  thereto,  and, 
as  I  view  the  case,  there  was  evldenos  for 
the  plaintiff  in  direct  conflict  with  the  tes- 
timony for  the  defendant,  which  is  referred 
to  in  the'  majority  opinion,  <mi  the  subject  of 
what  the  fireman  could  or  could  not  have 
seen  of  the  set-over  and  the  subsequent  per- 
ilous position  of  the  deceased  when  and  after 
the  whistle  was  blown,  and  before  the  fire- 
man got  down  off  his  seat  to  fire  his  engine; 
so  that,  under  the  well-settled  rule  pertain- 
ing thereto,  such  evidence  for  the  defendant 
should  be  disregarded. by  us. 

This  is  true  of  the  testimony  of  the  fire- 
man which  is  in  conflict  with  the  testimony 
of  Mrs.  Fridley  on  the  subject  of  when  the 
flreman  got  down  from  his  seat  But,  aside 
from  that,  the  following  conclusions,  it  seems 
to  me,  should  be  reached,  on  considering  the 
evidence  upon  the  demurrer  thereto: 

In  the  first  place  it  should  be  noted  that, 
if  the  engine  which  killed  the  deceased  was 
traveling  at  the  rate  of  16  miles  an  hour  and 
the  deceased  at  the  rate  of  8  miles  an  hour 
after  the  set-over,  as  stated  in  the  majority 
opinion,  the  engine  was  traveling  Just  five 
times  as  fast  as  was  the  deceased.  So  that, 
while  the  deceased  was  traveling  the  311  feet 
from  the  place  of  set-over  to  the  place  at 
which  he  was  killed,  the  engine  traveled  only 
1,655  feet,  a  little  over  a  quarter  of  a  mile. 
This  would  place  the  engine  a  little  less 
than  a  quarter  of.  a  mile  off  from  the  de- 
ceased when  the  whistle  was  blown. 

It  would  follow  from  this  that  the  whistle 
was  blown  Just  about  the  time  the  engine 
came  upon  the  east  end  of  the  piece  of 
straight  track  referred  to  in  the  majority 
opinion,  which  was  a  point  830  feet,  ^us  754 
feet  6  inches  (equal  to  1,584  feet  6  indies), 
from  the  place  where  the  deceased  was  kill- 
ed. Now,  bearing  in  mind  that,  according; 
to  the  direct  testimony  for  the  plaintiff,  ttie 
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set-over  occurred  immediately  following  the 
blast  of  the  whistle,  it  is  plain  that  the  cru- 
cial question,  as  affecting  the  inquiry  con- 
cerning the  negligence  of  the  fireman  in  the 
matter  of  the  lookout  kept  by  him,  is  what 
could  he  have  seen  of  the  scene  of  the  set- 
over  and  subsequent  perilous  i)osition  of  the 
deceased,  which  was  present  in  front  of  the 
on-rushing  engine  as  it  passed  from  about 
the  east  end  of  the  straight  piece  of  track, 
for  a  distance  of  about  830  feet,  plus  100 
feet  about,  making  about  930  feet,  to  a  point 
somewhat  east,  but  near,  the  western  portal 
of  the  cut,  where  the  fireman  got  down  from 
his  seat  to  fire  his  engine  according  to  his  own 
testimony?  (Just  here  it  should  be  noted 
that  the  west  end  of  the  830  feet  of  straight 
track  is  at  a  point  in  the  cut  100  feet  east 
of  the  west  portal  of  the  cut,  and,  according 
to  the  fireman's  own  testimony,  after  cor- 
recting his  first  error  in  confusing  "west" 
with  "east,**  referred  to  in  the  majority  opin- 
ion, he  did  not  get  down  from  his  seat  to 
fire  his  engine  until  the  engine  had  about 
reached  the  west  portal  of  the  cut.)  The  evi- 
dence makes  it  clear  that  it  was  during  this 
time  that  the  set-over  occurred,  and  the  de- 
ceased traveled' somewhat  over  half  the  dis- 
tance of  811  feet  from  the  place  of  set-over 
to  the  place  where  he  was  overtaken  and  kill- 
ed, and  that,  if  the  piece  of  straight  track 
aforesaid  was  not*  so  much  out  of  line  with 
the  place  of  set-over  and  the  section  of  rail- 
road track  immediately  west  of  that  point 
as  to  cause  the  front  of  the  engine  lo  ot>- 
Btruct  his  view  of  the  scene  of  the  set-over 
and  the  conduct  of  the'  deceased  immediately 
f<^lowing,  the  engineer  could  and  should 
bave  seen  this  scene;  and,  further,  that  if, 
because  of  the  reason  mentioned,  the  front 
of  the  engine  did  cut  off  the  view  of  the  en- 
gineer of  such  scene,  the  drama  was  in  plain 
view  of  the  fireman  from  his  seat,  unless  the 
bluff  which  formed  the  wall  of  the  south  si:le 
of  the  cut  obstructed  the  fireman's  view. 

Now,  as  the  evidence  which  was  Introduc- 
ed before  the  Jury  appears  in  the  record, 
without  the  aid  in  its  interpretation  which 
is  supplied  by  the  blueprint  used  in  the  re- 
argoment,  it  seems  plain  that  on  demurrer  to 
the  evidence  the  Inference  which  must  be 
drawn  from   Leffel's  testimony  is  that   ei- 
tber  the  engineer  or  the  fireman — ^more  prob- 
ably the  engineer — ^had  an  unobstructed  view 
of  and  would  have  seen  the  scene  aforesaid 
and  the  consequmt  perilous  position  of  the 
deceased,  before  the  engine  reached  the  west 
end  of  the  piece  of  straight  track,  had  they 
discharged  the  duty  of  lookout  resting  upon 
them:    that  if  this  was  true  of  the  engine- 
man,  the  front  of  the  engine  did  not  at  any 
time  obstruct  that  view  of  the  engineman 
wliile  the  engine  was  on  the  straight  track; 
tbat  if  this  was  true  of  the  nreman,  the  bluCT 
wlilch  formed  the  wall  on  the  south  side  of 


the  cut  did  not  obstruct  the  view  of  the  fire- 
man at  any  time  while  the  engine  was  on 
the  straight  track,  or  while  it  was  passing 
over  most  of  the  farther  distance  of  100  feet 
from  the  west  end  of  the  straight  track  to 
the  west  XKDrtal  of  the  cut 

As  bearing  upon  the  conclusion  Just  men- 
tioned, the  following  should  be  borne "  in 
mind:  The  teMmony  of  the  division  engi- 
neer referred  to  in  the  majority  opinion,  in 
regard  to  "the  scene"  being  "blocked  oT' 
by  the  ''big  bluff  18  feet  high,"  which  is  the 
bluff  aforesaid  which  forms  the  south  wall 
of  the  cut  above  mentioned — ^this  testimony 
has  reference  to  *the  scene  of  the  accident," 
the  view  from  the  engine  of  the  place  where 
the  deceased  was  struck  and  killed,  which 
was  311  feet  west  of  the  scene  of  the  set- 
over.  This  testimony  did  not  even  contra- 
dict the  testimony  for  the  plaintiff  tending 
to  show  that  from  the  point  where  the  en- 
gine was  immediately  following  the  blast  of 
the  whistle,  namely,  about  the  east  end  of 
the  straight  track,  until  the  engine  had 
reached  the  west  end  of  the  straight  track, 
which  was  before  the  fireman  got  down  from 
his  seat  to  fire  the  engine,  either  the  engi- 
neer or  the  fireman,  if  they  were  in  their  then 
place  of  duty  and  on  the  lookout  ahead,  had 
the  scene  aforesaid  of  the  set-over  and  the 
moving  of  the  deceased  along  the  east-bound 
track  for  a  distance  therefrom  of  some  150 
feet  or  more,  in  obvious  unconsciousness  of 
his  peril,  in  plain  and  unobstructed  view.  It 
is  immaterial  if  the  engineer  or  fireman  did 
not,  in  addition  to  the  set-over,  see  the  de- 
ceased traverse  the  whole  811  feet  until  he 
was  struck.  It  is  enough  to  Impose  the  lia- 
bility in  question  on  the  defendant,  if  the 
engineer  or  fireman  saw  the  set-over  and 
the  deceased  going  on  in  the  attitude  he  pre^ 
sented  for  150  feet  and  more  from  the  place 
of  set-over  until  he  passed  out  of  sight  of 
the  engineer  or  fireman. 

B*urther:  According  to  the  engineer's  tes- 
timony, when  the  engine  was  on  the  east- 
bound  track  at  the  west  end  of  the  straight 
track,  he  could  see  the  west-bound  track  0 
feet  west  of  Mrs.  Pridley's  house.  Another 
engineer,  a  witness  also  for  the  defendant, 
testified  that  going  west  on  the  east-bound 
track,  on  the  straight  stretch  of  track,  he 
could  see  along  the  railroad  west  of  Mrs. 
Pridley's  house  "about  halfway  between  the 
house  and  the  point  of  the  cafion,"  the  point 
of  the  cafion  being  the  *  place  of  set-over, 
which  is  about  108  feet  west  of  the  west  end 
of  Mrs.  Fridley's  house,  instead  of  6  feet, 
as  testified  to  by  the  first-named  engineer, 
and  about  108  feet  from  the  place  of  set- 
over.  The  defendant's  own  testimony,  there- 
fore, showed  to  the 'Jury  that  the  testimony 
of  the  engineer  in  charge  of  the  engine  in 
question  at  the  time  the  deceased  was  killed, 
with  recfpect  to  how  far  along  the  tracks  he 
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could  have  seen  wblle  the  engine  was  on  the 
straight  track,  was  unreliable. 

Further:  The  line  of  vision  of  the  engi- 
neer from  his  seat  In  the  engine  In  question 
was  not  absolutely  straight  ahead.  The 
front  of  the  engine,  extending  only  45  feet 
ahead  of  the  engineer's  cab,  was  not  an  ob- 
straictlon  which  presented  a  perpendicular 
side  along  which  the  engineer  had  to  look, 
but  a  side  cylindrical  in  form,  and  several 
feet  below  the  eyes  of  the  engineer,  curving 
to  the  south  up  to  the  smokestack,  so  that  the 
line  of  vision  of  the  engineer  was  from  his 
cab  window  obliquely  to  his  left,  along  by 
the  north  side  of  the  smokestack,  at  a  con- 
siderable angle  to  the  southwest  of  the  direct 
line  in  which  the  engine  was  pointed  as  it 
traversed  the  straight  track.  Indeed,  it  is 
a  matter  of  comm(«  knowledge  that  an  en« 
glneer  can  see  the  whole  track  directly  in 
front  of  his  engine  at  no  great  distance 
ahead,  when  traversing  a  straight  track. 
And  it  is  also  a  matter  of  common  knowledge 
that  the  farther  and  farther  ahead,  when 
moving  along  a  straight  track,  the  engineer 
projects  his  line  of  vision,  the  wider  Is  the 
radius  of  that  line  of  vision;  such  radius 
gradually  crossing  the  track,  then  passing  to 
the  side  of  it  on  the  left  of  the  engineer,  so 
that  when  he  looks,  say  a  quarter  of  a  mile 
ahead,  his  line  of  vision  to  his  left  side  will 
extend  a  great  many  feet  to  the  left  of  the 
line  toward  whidi  the  engine  is  directly 
pointed. 

The  testimony  for  the  defendant  with  re- 
spect to  how  fftr  the  engineer  could  see  ahead 
Ignores  the  physical  facts  just  referred  to— 
It  does  not  distinguish  between  how  far 
ahead  the  engineer  on  the  engine  which 
struck  the  deceased  could  have  seen  along 
the  tracks  from  his  seat  on  the  engine  when 
it  was  near  the  east  end  of  the  straight  track, 
as  compared  with  when  it  was  at  the  west 
end  of  the  straight  track.  And  the  engineer 
whose  testimony  as  to  how  far  he  could  see 
ahead  is  referred  to  in  the  majority  opin- 
ion, expressly  testifies  only  to  how  far  he 
could  see  ahead  along  the  tracks  from  the 
engine  as  it  started  "to  leave  the  straight 
traClL,'*  or  "as  it  leaves  the  straight  track," 
1.  e.,  from  a  i>oint  which  is  at  the  west  end 
of  the  straight  track.  The  locality  from 
whidi  the  drama  aforesaid  was  to  have  been 
seen  by  the  engineer,  if  seen  at  all  by  him, 
was  east  of  such  place,  namely,  before  the 
engine  reached  that  place,  and  while  it  was 
passing  from  the  east  end  of  the  straight 
track  to  the  west  end  of  it,  the  distance  of 
about  830  feet,  immediately  after  the  whistle 
was  blown.  The  jury  had  the  right  to  bear 
this  fact  in  mind  and  to  conclude  that  the 
testimony  of  the  engineer  last  mentioQed  was 


in  truth  not  in  conflict  with  the  testimony  of 
Leffel,  which  tended  to  show  that,  f khu  the 
place  where  the  engine  was  when  the  drama 
aforesaid  was  acted,  the  engineer  would  have 
seen  it  if  he  had  looked  ahead. 

Or,  to  say  the  least  of  the  evidence  in  fa- 
vor of  the  plaintiff,  on  demurrer,  it  appears, 
when  the  petition  of  the  engine  at  the  cru- 
cial point  of  time  and  place  aforesaid  is  vis- 
ualized in  the  mind,  that  the  position  of  the 
engine  was  such  that  if  the  line  of  vision  of 
the  engineer  was  too  tar  to  his  right  for  him 
to  have  seen  the  drama  aforesaid  acted  be- 
fore him,  that  line  of  vision  came  so  near 
to  the  scene  of  action  of  the  deceased  that 
it  is  manifest  that  the  fireman  at  that  same 
time,  sitting  in  the  engine  cab  on  the  other 
side  of  the  engine,  had  a  line  of  vision  which 
would  have  passed  through  the  cut  above  the 
right  of  way  of  the  railroad,  and  embraced 
so  much  of  the  scene  as  is  material,  unob- 
structed by  the  bluff  which  formed  the  south 
wall  of  the  cut  And  this  was  the  situation 
when  the  engine  was  ample  distance  away 
from  the  deceased  for  it  to  have  been  stopped 
by  the  exercise  of  reasonable  diligence  on  the 
part  of  the  defendant,  before  it  ran  around 
the  curve  upon  the  deceased,  and  when  the 
fireman,  according  to  his  own  testimony,  was 
not  occupied  by  his  duty  of  firing  the  engine^ 
and  had  not  yet  gotten  down  from  his  place. 

When  we  come  to  consider  the  blueprint 
used  on  the  reargument,  that  does  show  that, 
while  the  line  of  vision  of  the  mgineer,  when 
the  engine  was  at  the  crucial  point  of  time 
and  place  aforesaid,  put  the  initial  movement 
of  the  set-over  in  plain  view  of  the  engineer, 
however,  as  the  engine  moved  westward,  the 
engine  front  probably  cut  off  the  view  of  the 
engineer  of  the  set-over  on  the  east-bound 
track  and  the  movement  thence  of  the  de- 
ceased   from    that   point    onward.     But    a 
straight  edge,  placed  from  such  crucial  point 
on  the  straight  track  to  the  point  of  set- 
over,  and  having  its  westward  end  moyed 
to  a  point,  say,  of  about  halfway  from  the 
point  of  set-over  to  the  place  where  the  de- 
ceased was  struck  and  killed  (ooverin^r    a 
space  along  the  track  of,  say,  160  feet  in- 
cluding and  beyond  the  place  of  set-over), 
demonstrates  that  the  fireman,  from  the  time 
the  whistle  was  blown  until  he  got  down 
from  bis  seat  as  the  engine  was  near  tlie 
western  portal  of  the  cut,   had  the  acisne 
aforesaid,  or  so  much  thereof  as  is  material, 
in  his  plain  view,  imobstructed  by  the  bluff 
aforesaid  which  formed  the  south  wall  of 
the  cut. 

The  material  part  of  the  blueprint  afore- 
said, on  a  reduced  scale,  and  with  sooie  ad- 
ditional lines  and  notations  thereon,  ia  here 
copied: 
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As  appears  from  the  blueprint,  following  f 
the  blast  of  the  whistle,  the  line  of  vision 
of  the  fireman,  where  it  was  nearest  to  the 
tangent  to  the  curve  of  the  railroad,  would 
have  passed  over  the  ditch  on  the  south  side 
of  the  railroad.  In  covering  the  scene  of  the 
set-over.  And,  as  that  action  of  the  deceas- 
ed must  have  occupied  an  appreciable  length 
of  time,  the  engine,  during  that  occurrence, 
moving  westward  at  the  rate  of  approximate- 
ly 15  miles  an  hour,  must  have  been  moving 
so  far  along  the  straight  track,  when  the  de- 
ceased moved  off  after  the  set-over,  that  that 
movement,  for  a  distance  of  certainly  150 
feet,  more  probably  for  over  200  feet,  must 
have  been  within  the  line  of  vision  of  the 
fireman  before  he  got  down  from  his  seat,  ac- 
cording to  his  own  testimony,  which  line  of 
vision  would  have  passed,  where  it  was  near- 
est to  the  tangent  of  the  curve  of  the  rail- 
road, along  the  inclined  side  of  the  bluff 
which  formed  the  south  wall  of  the  cut,  not 
higher  up  than  halfway  of  its  18  feet  of 
height,  and  hence  would  have  been  unob- 
structed by  such  bluff.  This  clearly  appears 
from  the  dotted  lines  I  have  drawn  and  the 
notations  I  have  made  on  the  said  blue- 
print. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 


(132  Va.  713) 

MOHLER   V.    COMMONWEALTH. 

(Supreme   Gonrt   of    Appeals   of  Virginia. 
March  16, 1922.) 

1.  Criminal  law  <g=>627'/2— Trial  court  should 
compel  attorney  to  permit  opposing  counsel 
to  have  access  to  transcript  of  evidence  of 
previous  trial. 

Transcripts  of  the  evidence  given  on  a  pre- 
vious trial  or  hearing,  when  brought  into  court 
for  use,  cease  to  be  strictly  private  property, 
and  opposing  attorneys  should  then  have  equal 
access  thereto,  and,  if  not  accorded  as  a  mat- 
ter of  courtesy,  the  trial  court,  ^hen  the  ques- 
tion is  first  raised  during  the  trial,  should 
exercise  all  its  powers  to  that  end. 

2.  Criminal  law  «=>627«/2— Party  having  tran- 
script of  evlflonoe  of  prior  trial  can  only  re- 
quire payment  for  copy  by  opposing  counsel. 

The  only  condition  which  an  attorney  pos- 
sessing a  transcript  of  the  evidence  on  a  pribr 
trial  or  hearing  has  any  right  to  impose  in 
advance  of  the  trial  is  payment  by  the  oppos- 
ing attorney  demanding  the  transcript  of  the 
amount  necessary  to  pay  for  a  copy  thereof. 

3.  Criminal  law  «=»!  169(5),  II7Q(3)— Error  In 
admitting  or  excluding  evidence  may  usually 
he  cured  by  contrary  rvling  before  submis- 
sion. 

While  it  is  important  that  all  legal  testi- 
mony should  be  promptly  admitted  and  all  that 
is  illegal  promptly  excluded,  it  is  usually  suffi- 


cient that  errors  In  this  respect  be  corrected 
as  promptly  as  possible  and  before  the  case  is 
submitted  to  the  jury. 

4.  Criminal  law  <8=»  1 1 69  (2)— Testimony  that 
witness  had  hoard  Insignia  discussed  sot 
harmful,  when  there  was  otherwise  sufficient 
Identification. 

Where  the  military  insignia  on  deceased's 
clothing  were  otherwise  sufficiently  identified, 
it  was  not  harmful  error  to  permit  a  witness 
to  testify  that  he  had  heard  the  different  badg- 
es discussed.       , 

5.  Criminal  law  «s>488— Qualified  witness,  wbo 
tested  stains  by  serum  which  he  first  tested, 
properly  permitted  to  testify  they  were  Mood 
stains. 

Where  the  Richmond  dty  coroner,  who  was 
fully  qualified  as  an  expert  in  such  chemical 
analyses,  tested  stains  with  a  serum  purdiased 
from  recognized  chemists,  after  first  testing 
the  serum,  his  testimony  that  the  stains  were 
blood  stains  was  properly  admitted. 

6.  Criminal  law  <Sx93l8,  351  (8)^Evldenoo  held 
not  to  warrant  Inference  that  accused  was 
trying  to  secure  false  testimony,  but  admis- 
sible If  It  did. 

Where  a  witness  had  been  sent  for  by  ac- 
cused while  in  jail,  her  testimony  that  she 
thought  he  wanted  her  to  testify  about  blood 
stains,  but  that  she  could  not  tell  what  was 
not  so,  did  not  warrant  the  inference  that  de- 
fendant was  endeavoring  to  secure  false  testi- 
mony; but,  if  it  did,  the  prosecution  was  en- 
titled to  introduce  it  in  a  case  dependent  en- 
tirely on  circumstantial  evidence. 

7.  Criminal  law  «=»450,  1169(9)— Testimony 
of  witness  as  to  his  own  remark  oxprsss- 
ing  opinion  as  to  guilt  held  Inadmissible  anff 
prejudicial. 

Where  the  prosecution  relied  on  circum- 
stantial evidence  on  a  trial  for  murder,  testi- 
mony of  a  witness  that  he  was  shown  some- 
thing that  must  have  been  blood,  and  thereup- 
on said,  "This  is  enough  for  me,"  was  inadmis- 
sible and  prejudicial,  as  it  amounted  to  the 
expression  of  his  opinion  that  defendant  was 
guilty. 

8.  Homicide  «=;»338(4)*Admls8lon  of  evldenoe 
harmless  when  struck  out  and  Jury  told  tp 
disregard. 

The  admission  of  testimony  that  deceased 
told  the  witness,  on  the  day  he  disappeared, 
that  he  was  going  to  defendant's  home  that 
night,  was  harmless,  when  the  court  struck 
it  out  and  told  the  jury  to  disregard  it,  espe- 
cially where  the  inference  that  deceased  ex* 
pected  to  meet  defendant  that  night  was  oth- 
erwise proved  and  practicaUy  admitted  by  de- 
fendant. 

9.  Homicide  ^=3 1 74 (8)*  Conversations  witli 
defendant  relative  to  deceased's  dlsappear- 
anco  held  admissible. 

Conversations  between  accused  and  a  wit- 
ness with  reference  to  the  disappearance  of 
deceased  were  admissible  on  a  trial  for  mur- 
der. 
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10.  Crtmlnal  taw  «=>4I9,  420(10),  1169(1)— 
Testimony  that  third  pereoa  said  dsfendant 
iinew  about  oiimo  held  hearsay  aad  preja* 
dicial. 

Where  a  witness  testified  that  sccused  gave 
her  a  flashlight  looking  like  one  she  had  pre- 
Yxously  loaned  to  deceased,  her  farther  testi- 
mony that,  in  connection  therewith,  her  broth- 
er and  brother-in-law  said  they  had  told  her 
all  the  time  that  defendant  '*knew  about  this," 
was  hearsay  and  prejudicial»  where  the  evi* 
dence  was  drcnmstantial. 

11.  Criminal  law  «s»450,  1 169(9)— Admission 
•f  opiaioM  as  to  gnllt  Imprapar  and  not  «x- 
oosabla  beoause  court  bad  tiMd  Jnry  tbsy 
oould  not  be  considered. 

That  a  trial  was  unnecessarily  prolonged, 
and  that  the  judge  often  told  the  jury  he 
thought  they  fully  understood  that  they  could 
not  consider  opinions  of  others  as  to  defend- 
ant's guilt,  does  not  relieve  the  appellate  court 
of  the  obligation  to  require  the  rules  of  law 
to  be  maintained,  and  mere  opinions  of  non« 
experts  upon  the  main  fact  to  be  decided  by  the 
jury  should  have  been  excluded,  and  failure  to 
do  so  was  prejudicial  error. 

12.  Criminal  law  ^ss>ll70(2)— Exolusion  of  im- 
peaching question  asked  witness  not  availa- 
ble error  when  matter  fully  developed  sub- 
sequently. 

The  refusal  to  require  a  witness  to  an- 
swer a  question,  asked  for  the  purpose  of  dis- 
crediting her,  as  to  whether  she  had  tried  to 
get  a  forged  prescription  for  morphine  filled, 
was  not  ground  for  reversal,  where  the  whole 
matter  was  fully  developed  later  in  the  triaL 

13.  Criminal  law  ^=94169(2)  —  Admission  of 
ovldenoe  harmless  when  samo  testimony  ad- 
daoed  on  eroea-oxamination. 

The  admission  of  testimony  as  to  conver- 
sations, agreements,  and  engagemehta  with  de- 
ceased in  the  absence  of  accused,  was  barm- 
leas,  where  the  same  testimony  was  adduced  by 
accused's  counsel  on  cross-examination. 

14.  Criminal  law  «=>45l  (2)— Testimony  that 
witness  thought  objeot  which  be  saw  oovered 
op  was  a  man'a  body  admiaslblo  under  ool- 
iectivo  faota  rule. 

Where  a  witness  testifying  that  he  saw 
something  which  looked  like  a  man's  body  cov- 
ered by  a  coat  or  sacks  or  something,  stated 
all  the  facts  which  he  observed,  it  was  not  er- 
ror, under  the  collective  facts  rule,  to  permit 
him  to  testify,  in  response  to  a  juror's  question 
whether  it  might  have  been  a  pile  of  rags  or 
something,  that  he  thought  it  was  a  man's  body. 

15.  Criminal  law  ^=91169(5)— Opinion  of  wit- 
ness as  to  guilt  harmless  when  promptly  ox- 
eluded. 

Testimony  that,  from  defendant's  looks,  the 
witness  considered  him  the  guilty  man,  was 
harmless,  when  promptly  excluded  from  the 
jury's  consideration. 

16.  Witnaaaea  ^=»240(4)— improper  for  oom- 
monweaith's  oounsel  to  ask  whether  defend- 
ant's oonduot  did  not  convince  witness  and 
himself  of  defendant's  guilt. 

Where  a  witness  was  apparently  not  as 
emphatic  in  his  imputations  against  accused  as 


was  expected,  it  was  Improper  for  the  com- 
monwealth's attorney  to  ask  him  whether  it 
was  not  the  fact  that  defendant's  conduct  and 
actions  "told  you  and  me  to  go  on  ahead,"  thus 
conveying  his  own  more  positive  impression  of 
defendant's  guilt  and  using  language  unneces- 
sarily rude. 

17.  Criminal  law  <^S9450— Statements  ol  coun- 
aol  testified  to  by  himself  held  Inadmissible 
aa  opiniona  of  guilt 

The  testimony  of  the  attorney  for  the  com- 
monwealth that  in  investigating  the  case  he 
said  to  another,  ''I  have  got  all  I  want,"  and,  "I 
am  done,"  held  inadmissible  as  amounting  to 
expressions  of  his  opinion  that  defendant  was 
guOl7. 

18.  Witnesses  ^=3224— Testimony  of  oommon- 
wealth'a  attorney  subject  to  same  limltatlona 
aa  that  of  other  witnesses. 

Where  an  attorney,  and  particularly  the 
prosecuting  attorney,  deems  it  his  duty  to  tes- 
tify, he  is,  while  a  witness,  subject  to  all  the 
limitations  imposed  on  other  witnesses. 

19.  Witnesses  ^=»277(2)— In  oourfa  disoro- 
tion  to  permit  Introduotion  of  exhibits  dur- 
ing defendanfa  oroaa-oxamlnation. 

It  was  not  error  for  the  court  in  its  dis- 
cretion to  permit  accuaed  to  be  cross-examined 
concerning  rocks  and  stains  thereon  over  the 
objection  to  any  new  exhibits  at  that  stage  of 
the  triaL 


20.  Criminal  law  #s>ll53(4)—Diacrotion  aa  to 
time  for  admitting  oxhibita  not  interfered 
with  unless  abused. 

The  exercise  of  the  trial  court's  discretion 
as  to  permitting  the  introduction  of  exhibits 
during  defendant's  cross-examination  is  not 
ground  for  reversal  unless  such  discretion  is 
abused. 

21.  Criminal  law  «5»706--Wltnessoa  ^s»277 
(2)  —  Crosa-examination  of  defendant  held 
improper  as  amounting  to  argument  before 
testimony  waa  presented. 

A  question,  asked  defendant  on  cross-ex- 
amination, whether  he  meant  to  tell  the  jury 
that  he  was  not  mad  at  a  woman  who  had 
charged  him  with  murder  and  gone  on  the 
stand  and  on  different. occasions  ''made  state- 
ments which  if  believed  wUl  pnt  you  where  the 
lights  don't  bum,"  was  improper,  as  the  pros- 
ecuting attorney  should  respect  the  presump- 
tion of  innocence  and  not  argue  the  case  until 
the  evidence  has  been  fully  presented. 

22.  Criminal  law  <d=»364 (2)— Statements  by  do- 
ceased  that  he  was  going  to  defendant's  plaoe 
held  admissible  as  res  gest». 

Statements  by  deceased  to  witnesses  with- 
in a  mile  of  the  scene  of  the  murder,  and 
while  deceased  was  going  in  that  direction  and 
on  the  last  occasion  on  which  any  witness  posi- 
tively identified  him  as  having  been  seen  alive, 
that  he  was  going  to  defendant's  place  and 
had  been  invited  up  there,  was  admissible  as 
part  of  the  res  gests,  where  the  fact  that 
deceased  intended  to  meet  accused  and  had  ex- 
pressed his  intention  of  so  doing  and  promptly 
proceeded  to  execute  such  inteYition  was  other- 
wise indicated. 
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23.  WitnowM  «=s>337(l),  343— Defeidant  may 
be  impiBaDlied  by  proof  of  roputatlon  for 
truth  and  voraol^  at  time  of  trial. 

When  defendant  testifies  in  his  own  behalf, 
his  credibility  may  be  attacked  like  that  of 
any  other  ^tness,  and  the  question  is  his 
reputation  for  truth  and  veracity  at  the  time 
at  which  he  testifies,  and  not  prior  to  the  com- 
mission of  the  crime. 


24.  Homlolde  ^=s>l63(l)— Repatatloa  as  poaoo- 
abfe  and  law-aMdiog  man  Hmlted  to  repu- 
tation at  time  of  orfmow 

On  a  trial  for  murder,  one  who  proyes  his 
reputation  as  a  peaceful  and  law-abiding  man 
up  to  tiie  time  of  the  commission  of  the  offense 
is  entitled  to  have  it  considered  as  it  existed 
at  that  time,  and  not  as  it  may  have  been  sub- 
sequently affected  by  the  accusation  of  the 
crime. 

25.  WItnesaee  «=»37(4)— Teatimoay  that  wit- 
ness had  never  heard  anothei's  reputation 
for  truth  questioned  properly  admitted. 

Where  a  witness,  introduced  by  way  of  de- 
fense to  repel  an  attack  on  the  reputation  of 
another  for  truth  and  veracity,  testified  that 
he  had  known  the  other  witness  well  for  many 
years  and  had  never  heard  his  reputation  for 
truth  and  veracity  discussed  and  would  be- 
lieve him  on  oath,  a  motion  to  exclude  was 
properly  overruled,  though  on  eross-examina- 
tlon,  in  answer  to  a  question  whether  he  knew 
the  other's  reputation  for  truth  and  veracityf 
he  answered,  "No." 

Error  to  Circnit  Court,  Bockbrldge  Ck>mity. 

Addison  Mohler  was  convicted  of  murder 
In  the  second  degree,  and  he  brings  error. 
Beversed  and  remflanded. 

Hugh  iu  White  and  Ghas.  S.  Glasgow, 
both  of  Lexington,  for  plalntilT  in  error. 

John  B.  Saunders,  Atty.  Qen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  BazUe, 
Second  Asst  Atty.  Gen.,  for  the  Ck>mman- 
wealth. 

PBBNTIS,  J.  The  accused  has  been  con- 
victed of  murder  In  the  second  degree,  and 
Is  here  assigning  numerous  errors. 

[1,  2]  Exception  No.' 2  arose  out  of  these 
circumstances:  There  had  been  an  inquest 
over  a  dead  body,  alleged  to  be  that  of  Au- 
brey Tyree,  and  a  stenographic  report  of 
the  evidence  taken  at  that  Inquest  had  been 
made  at  the  expense  of  the  attorney  for 
the  commonwealth;  but  the  coroner,  as  It 
was  charged,  had  not  filed  that  transcript, 
but  had  merely  a  synopsis  thereof  with  the 
Inquest  Then  there  had  been  a  previous 
trial  of  the  case^  and  the  Jury  had  failed  to 
agree.  The  attorneys  for  the  accused  had  a 
stenographic  reiwrt  of  the  evidence  taken 
on  that  trial,  and  they  desired  the  transcript 
which  had  been  made  at  the  coroner's  in- 
quest while  the  prosecutor  desired  that 
which  had  been  made  at  the  first  trial. 
IQach  refused  to  furnish  the  other  with  these 
documents.    There  was  a  wordy  oontrovwsy 


growing  out  of  this,  in  which  a  personal 
difficulty  was  threatened,  which.  If  not  un- 
seemly, was  certainly  lacking  In  that  cour- 
tesy which  should  always  characterize  pro- 
ceedings in  court  for  the  Investigation  of 
the  truth.  Such  bickerings  needlessly  con- 
sume the  valuable  time  of  the  court  as  well 
as  that  of  the  jurors  and  witnesses  whose 
attefeidance  Is  enforced.  They  Justity»  in 
some  measure,  the  criticisms  of  the  admin* 
istratlon  of  Justice,  and  hinder  the  ascer- 
tainment of  the  truth  by  diverting  the  at- 
tention of  the  Jury  from  the  evidence  from 
which  alone  the  Issues  of  fftct  presented 
must  be  by  them  determined.  It  is,  more- 
over, proper  here  to  emphasize  the  fact  that 
whatever  the  character  of  the  case,  attor- 
neys at  law  are  duly  sworn  to  aid  In  the  ad- 
ministration of  Justice,  can  never  be  under 
any  obligation  to  defeat  It  by  withholding 
any  pertinent  fact  and  only  by  absolute 
frankness  can  the  appearance  of  evil  be 
avoided.  The  witnesses  had  been  examin- 
ed on  several  occasions  with  reference  to  the 
accusation,  and  it  Is  a  manifest  advantage 
to  an  attorney  to  have  a  stenographic  copy 
of  the  testimony  previously  given  so  as  to 
elicit  all  the  facts  by  him  deemed  pertinent 
The  opposing  attorney  should  not  be  denied 
an  equal  advantage.  Such  transcripts  of 
the  evidence  previously  given,  when  brought 
into  court  for  use,  cease  to  be  strictly  pri- 
vate property,  and  opposing  tLttornsym  slioiild 
then  have  equal  access  thereto.  This  ac- 
cess Is  so  essential  In  the  Interest  of  Justice 
that  If  the  courtesy  usually  accorded  Is  not 
sufQcient  to  secure  it  and  the  question  is 
raised  during  the  trial  for  the  first  time, 
then  the  trial  court  should  exercise  all  of 
its  powers  to  that  end.  The  only  condition 
which  an  attorney  possessing  sudi  a  tran- 
script has  any  right  In  advance  of  the  trial' 
to  impose  is  to  require  of  the  opposing  at- 
torney, who  demands  It,  the  amount  whlclf 
Is  necessary  in  order  to  pay  for  a  copy  there- 
of. In  this  case,  after  this  angry  unneces- 
sary wrangle,  and  at  the  suggestlcMi  of  the 
court,  the  transcript  was  furnished  to  the 
attorney  for  the  accused;  so  that  the  occur- 
rence does  not  support  the  assignment  of 
error. 

Brown  y.  Commonwealth,  00  Va.  676, 19  S. 
E.  447,  can  be  distinguished  from  this  case 
because  there  the  stenographic  copy  was  not 
brought  into  court  by  its  owner  for  use,  but 
the  accused  sought  during  the  trial  to  en- 
force Its  production  for  his  own  use. 

[3]  Exception  No.  3  and  several  others 
relate  to  testimony  which  the  court  at  one 
time  refused  to  admit  and  thereafter  ad- 
mitted, or  to  evidence  which  was  at  one  time 
admitted  and  thereafter  excluded.  While 
It  is  most  Important  that  all  legal  testimony 
should  be  promptly  admitted  and  all  that  Is 
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megal  promptly  excluded  and  prevented,  if 
possible,  still,  as  this  is  practically  impos- 
sible, all  that  is  necessary  in  most  cases  is 
that  tbe  trial  conrt  shall  correct  its  errors 
of  this  diaracter  as  promptly  as  possible 
and  before  the  case  is  submitted  to  the  Jury. 
There  is  no  other  practical  way  of  admin- 
istering justice,  and  to  hold  such  errors  in 
procedure  ground  of  reversal  In  every  case 
would  lead  to  many  reversals,  when  upon 
the  merits  the  case  has  been  properly  de- 
cided. We  find  here  that  the  trial  court 
corrected  most  of  them  which  were  material, 
and  this  exception  is  not  w^  taken.  Car- 
penter V.  Smithey,  118  Va.  533,  88  S.  E.  321 ; 
Hollen  V.  Crim  &  Peck,  62  W.  Va.  454,  59 
S.  B.  172. 

[4]  The  fourth  error  assigned  is  based  up- 
on certain  testimony  of  R.  R.  Ruff.  The  de- 
ceased was  a  discharged  soldier  of  the 
Twenty-Ninth  Division,  sometimes  called  the 
*^lue  and  Gray,"  and  in  identifying  the 
body  it  appeared  that  he  had  on  a  uniform 
with  the  insignia  of  that  division.  The 
objectionable  testimony  is  that  this  witness, 
having  testified  that  he  knew  nothing  about 
these  insignia,  said  that  he  had  heard  the 
various  service  stripes  discussed;  it  beinsf 
suggested  by  other  testlmouy  that  there 
might  be  some  doubt  as  to  whether  the  de-, 
ceased  belonged  to  the  "Blue  and  Gray" 
Division,  or  to  the  "Blue  Ridge"  Division. 
The  insignia  on  the  dothiug  were  otherwise 
sufficiently  identified,  and  we  find  no  harm- 
ful error — ^indeed,  if  there  be  any  error  at 
all — in  permitting  the  witness  to  testify  that 
he  had  he^rd  these  different  badges  dis- 
cussed. 

[S]  Assignment  No.  5  relates  to  the  evi- 
dence of  Dr.  J.  H.  Whitfield,  a  medical  ex- 
pert, who  testified  that  in  his  opinion  cer- 
tain« stains  submitted  to  him  for  examina- 
tion were  made  by  human  blood,  and  that 
the  substances  submitted  to  him  for  tests 
were  human  blood.  This  witness  is  the  cor- 
oner of  the  city  of  Richmond  and  fully  qual- 
ified as  an  expert  in  such  chemical  analyses. 
He- testified  that  he  first  undertook  to  pro- 
duce the  serum  which  was  necessary  by  in- 
noculating  rabbits,  but  for  reasons  which 
he  explained  determined  not  to  use  the  se- 
rum so  made  by  himself  in  a  test  of  such  a 
delicate  nature  and  probably  having  such 
far-reaching  consequences.  Instead  thereof, 
he  bought  a  serum  xurepared  for  the  express 
purpose  of  making  such  blood  tests  by 
Parke,  Davis  &  Co.,  who  are  recognised 
chemists;  that  befcnre  using  It  he  fully  test- 
ed it,  in  order  to  discover  whether  it  was 
reliable,  upon  samples  of  blood  which  he 
knew  to  be  human  blood  as  well  as  upon 
samples  of  the  blood  of  a  chicken,  a  hog,  a 
mule,  and  a  sheep;  and  that  when  thus  ful- 
ly tested  it  indicated  that  it  had  been  prop- 
erly prepared  and  was  in  all  respects  suit- 
able for  such  a  test    The  testim<Miy  of  this 


witness  is  singularly  dear  and  satisfactory, 
was  properly  Introduced  in  every  respect, 
and  worthy  of  the  consideration  of  the  jury 
in  their  determination  of  the  fkct  which  the 
commonwealth  was  endeavoring  to  establish. 
The  assignment  is  clearly  without  merit 
Llnsday  v.  People,  63  N.  T..  156;  State  v. 
Knight;  48  Me.  138. 

[8J  Assignment  No.  6  grew  out  of  the  fact 
that  a  witness,  Mrs.  Dale,  was  sent  for  by 
the  accused  while  he  was  in  jail,  and  asked 
whether  or  not,  when  she  at  one  time  oc- 
cupied the  cabin  in  which  the  alleged  human 
blood  had  been  discovered,  her  son  had  not 
cut  his  foot  and  bled  there.  She  told  him 
that  she  knew  of  no  such  occurrence,  and  in 
response  to  one  question  of  the  court  she 
said: 

"Well,  I  think  he  wanted  me  to  testify  about 
that  blood,  but  you  know  I  can't  tell  what  was 
not  so." 

The  inquiry  of  the  accused  was  perfectly 
natural,  consistent  with  his  innocence,  his 
motive  therefor  was  obvious,  and  he  had  the 
rifi^t  to  secure  the  evidence  of  the  fact  sug- 
gested, if  true.  She  could,  however,  only 
supply  the  information  whi^  she  possessed, 
and  this  answer  only  emphasized  what  was 
already  apparent  There  appears  to  us  no 
sufficient  reason  for  the  jury  to  infer  there- 
from that  the  prisoner  was  endeavoring  to 
secure  false  testimony,  and,  if  we  are  mis- 
taken about  this,  the  interview  took  place, 
and  in  a  case  like  this,  so  entirely  dependent 
upon  circumstantial  evidence,  the  prosecution 
was  entitled  to  have  the  jury  consider  it. 

[7]  The  seventh  assignment  is  more  serious 
in  its  nature.  It  grows  out  of  the  admission 
of  certain  testimony  of  the  witness  Frank 
Miller.  Bearing  in  mind  that  the  prosecu- 
tion is  relying  upon  circumstantial  evidence 
to  convict  the  prisoner,  we  find  that  this 
witness  testified  tbat  on  one  occasion  he 
went  into  the  unoccupied  cabin  hereinbefore 
referred  to  but  did  not  notice  any  stains  of 
any  kind,  and  that  on  the  second  occasion 
he  observed  certain  stains  but  could  not  say 
they  were  made  by  blood,  and  then  this 
question  and  answer  appear: 

"What  did  they  look  like  as  near  as  you  can 
figure  out?  A.  Well,  I  got  me  a  piece  out  of 
a  crack  that  seemed  to  me  It  must  have  been 
blood.  I  picked  it  out  of  a  crack  in  that  burn- 
ing; in  other  words,  Lon  handed  It  to  me  and 
said,  'What  do  you  call  this?'  and  I  put  it  in 
my  fingers  and  I  said,  'This  is  enough  for  me.' " 

The  accused  excepted,  and  the  reason  for 
his  exception  is  perfectly  manifest.  The 
meaning  of  the  objectionable  answer  is  not, 
as  the  commonwealth  now  claims,  merely  the 
opinion  of  this  witness  that  the  substance 
was  blood.  The  objectionable  part  of  the 
answer  is  that  the  witness  said  to  his  com- 
panion, "This  is  enough  for  me."  The  ac- 
cused was  under  suspicion,  and  the  question 
of  his  guilt  or  innocence  was  in  their  minds, 
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fio  it  is  manifest  that  when  the  witness  said, 
"This  is  enough  for  me/'  one  inference  to 
be  drawn  therefrom  when  made,  under  these 
circumstances,  was  that  he  (the  witness)  was 
thereby  conyinced  of  the  guilt  of  the  accused. 
If  it  were  clear  that  he  was  only  expressing 
his  opinion  that  the  substance  was  blood,  we 
might  ignore  this  as  immaterial  and  harm- 
less. Fairly  construed,  however,  it  is  the 
opinion  of  the  witness  as  to  the  guilt  of  the 
prisoner,  and  it  was  allowed  to  go  to  the 
Jury,  notwithstanding  the  speciUc  exception 
of  the  prisoner.  It  seems  to  us  that  it  was 
highly  pFeJudldal,  and  that  the  court  should 
have  promptly  instructed  the  Jury,  as  it  fre- 
quently did  during  the  course  of  the  trial  as 
to  other  opinion  and  hearsay  testimony,  that 
they  should  ignore  it,  that  they  must  decide 
the  case  upon  legal  testimony  and  draw  their 
inferences  from  the  facts  proved,  and  that 
the  opinion  of  this  witness  should  not  be  al< 
lowed  to  prejudice  the  prisoner's  case.  The 
court  should  have  sustained  this  exception, 
and  the  failure  to  do  so  was  prejudicial  er- 
ror. 

[I]  The  eighth  assignment  of  error  ia  based 
upon  the  testimony  of  the  witness  Jessie 
Chaplin,  the  woman  in  the  case,  to  the  effect 
that  the  deceased  had  told  her,  on  the  Satur- 
day that  he  disappeared,  that  he  was  going 
up  to  the  home  of  the  accused  that  night 
This  evidence,  however,  after  being  admitted, 
was  struck  out  by  the  trial  court,  who  told 
the  Jury  to  disregard  it  It  might  have  been 
harmless  for  another  reason,  because  the 
inference  that  Tyree  was  expected  to  meet 
the  accused  that  night  was  otherwise  fully 
and  sufficiently  proved — ^indeed,  it  was  ad- 
mitted by  the  accused  himself  that  the  de- 
ceased had  inquired  of  him  where  he  would 
be  that  night  and  been  told  that  he  would  be 
at  home.  So  that  this  assignment  is  without 
merit 

[0]  The  ninth  assignment  of  error  is  clear- 
ly without  merit,  for  the  exception  is  to  the 
fact  that  the  witness  Jessie  Chaplin  was  al- 
lowed to  detail  alleged  conversations  between 
the  accused  and  herself  with  reference  to 
the  disappearance  of  the  deceased,  and  no 
authority  is  needed  to  support  the  well-es- 
tablished doctrine  that  such  conversations 
are  admissible  testimony. 

[10,11]  The  tenth  assignment  is  well  tak- 
en. This  witness,  Jessie  Chaplin,  having  tes- 
tified that  she  had  loaned  a  flashlight  to 
Aubrey  Tyree,  the  deceased,  who  was  last 
seen  alive  December  27th,  and  that  there- 
after, on  January  29th,  the  accused  brought 
her  a  flashlight  that  looked  like  the  flashlight 
loaned  by  her  to  the  deceased,  was  then 
asked  this  question :  "Whereabouts  were  you 
when  that  was  brought  to  you?"  To  this 
she  answered: 

"I  was  at  home.  I  had  went  to  Staunton  to 
see  my  father,  and  when  I  came  back  Addison 
came  down,  and  he  had  it  in  his  overcoat 
pocket  and  asked  }t  I  woold  know  my.  flash- 


light, and  I  told  him  I  would  know  whether 
it  was  like  mioe,  but  I  would  not  know  *Jt 
was  mine,  and  he  said  that  he  found  one  and 
told  me  where  he  found  it,  and  taken  it  out 
of  his  pocket,  and  I  said,  'It  is  exactly  like 
mine/  and  he  said  that  if  nobody  ever  calls 
for  it  I  could  have  it  And  after  that  my 
brother  and  brother-in-law  taken  it  apart 
and  the  battery  was  cleaned  out,  and  they  said, 
'Mike,  I  have  told  you  all  the  time  that  Addi- 
son knew  about  this.* " 

Exception  was  promptly  taken  to  this  an- 
swer, but  the  court  overruled  it  and  permit- 
ted the  entire  answer  to  go  to  the  Jury.  The 
statement  that  her  brother  and  brother-in- 
law  said,  "I  have  told  you  all  the  time  that 
Addison  knew  about  this,''  is  so  clearly  hear- 
say, the  expression  of  an  opinion  by  others 
to  the  witness,  and  prejudicial  to  the  accused, 
that  we  think  it  unnecessary  to  say  anything 
more  about  it 

The  trial  was  greatly  prolonged  (consum- 
ing 10  days),  and  as  it  appears  to  us  unneces- 
sarily, by  examination,  cross-examination, 
re-examination,  and  repetition,  often  in  a 
way  which,  if  not  aimless,  was  certainly 
futile,  and  under  such  examinations  wit- 
nesses gave  illegal  testimony  which  the  trial 
Judge  from  time  to  time  during  the  weary 
process  would  tell  the  Jury  must  be  excluded 
from  their  consideration,  and  it  is  doubtless 
true  that  he  had  told  them  so  often  that  he 
thought  they  fully  understood  that  they 
could  not  consider  the  mere  opinions  of 
others  as  to  the  guilt  or  innocence  of  the  pris- 
oner. This,  however,  does  not  relieve  this 
court  of  the  obligation  to  require  the  rules 
of  law  to  be  maintained  in  such  cases.  A 
single  error  of  this  sort  might  be  held  harm- 
less, but  in  this  case,  so  clearly  dependent 
upon  circumstantial  evidence,  it  is  especially 
important  that  the  mere  opinions  of  nonex- 
perts upon  the  main  fact  to  be  determined  by 
the  Jury  should  be  carefully  excluded.  The 
failure  to  exclude  this  opinion  was  in  our 
Judgment  erroneous  and  prejudicial  to  the 
accused. 

[12]  The  eleventh  assignm^t  relates  to  the 
refusal  of  the  court  to  require  this  witness, 
Jessie  Chaplin,  to  answer  a  question,  as  to 
whether  or  not  she  had  tried  to  get  a  forged 
prescription  for  50  or  100  grains  of  morphine 
to  be  filled  at  a  drug  store,  at  or  about  the 
time  of  these  occurrencea  As  this  whole 
matter  was  fuUy  developed  at  a  later  time 
in  the  trial  and  was  only  Introduced  for  the 
purpose  of  discrediting  the  witness,  we  think 
there  is  no  merit  in  the  assignment 

[13]  The  twelfth  assignment  refers  to  cer-> 
tain  testimony  of  the  witness  Jessie  Chaplin 
as  to  her  conversations,  agreements,  and  en- 
gagements with  the  deceased  about  going  to 
Covington  and  elsewhere,  which  occurred  at 
some  time  previous  to  the  date  of  the  al- 
leged crime  and  in  the  absence  of  the  ac- 
cused., It  is  sufficient  to  say  that  the  very 
same  testimony  was  adduced  by  counsel  Xor 
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the  accused  on  cross-examination,  and,  if 
the  exception  was  not  waived,  the  error,  if 
any,  is  harmless. 

[1 4]  The  thirteenth  exception  is  based  upon 
the  refusal  of  the  trial  court  to  strike  out 
an  answer  of  the  witness  Robert  P.*  Jack  to 
a  question  asked  him  while  he  was  under 
cross-examination  by  a  Juror.  This  witness 
had  testified  that  he  had  visited  the  cabin 
in  which  it  is  alleged  that  the  murder  oc- 
curred* and  that  he  had  there  seen  appar- 
ently lying  back  against  the  wall,  covered 
with  an  overcoat  or  fertilizer  sacks,  or  some- 
thing else,  an  object  which  looked  to  him 
very  much  like  a  man.  He  did  not  examine 
it  sufficiently  to  be  absolutely  certain,  but 
quickly  left  for  fear  of  getting  into  trouble 
himself.  The  object  of  this  testimony  was  to 
show  that  the  body  of  the  deceased  had  been 
left  in  the  cabin  for  some  time  after  his 
death.  The  Juror's  question  was,  *'And  it 
might  have  been  Just  a  pile  of  rags  or  some- 
thing?" to  which  he  answered:  "I  cannot 
think  It  I  think  It  was  a  man's  body  in- 
stead of  a  pile  of  rags."  This  answer  is  ob- 
jected to  as  a  mere  opinion  of  the  witness, 
and  the  cases  of  Hanriot  v.  Sherwood,  82  Va. 
1,  and  House  v.  House,  102  Va.  235,  46  S.  E. 
2d9,  are  cited  in  support  of  this  contention. 
This  subject  has  been  recently  considered  by 
this  court  in  the  case  of  O.  &  O.  By.  Co.  v. 
Arrlngton,  126  Va.  202,  101  S.  E.  415.  It  is 
there  held  that  answers  of  this  character, 
whi<^  relate  to  a  matter  not  requiring  ex- 
pert knowledge,  are  admissible.  Such  state- 
ments are  not  mere  opinions,  but  impressions 
drawn  from  observed  facts^  sometimes  called 
the  "collective  facts  rule."  It  is  well  stated 
in  the  case  of  Commonwealth  v.  Sturtivant» 
117  Mass.  133,  19  Aul  B^.  401,  thus: 

"Hie  exception  to  the  general  rule  that  wit- 
nesses cannot  give  opinions  is  not  confined  to 
the  evidence  of  experts  testifying  on  subjects 
requiring  special  knowledge,  skill  or  learning; 
bat  includes  the  evidence  of  common  observers, 
testifying  to  the  results  of  their  observation 
made  at  the  time  in  regard  to  common  appear- 
ances or  facts,  and  a  condition  of  things  which 
cannot  be  reproduced  and  made  palpable  to  a 
jury.  Such  evidence  has  been  said  to  be  com- 
petent from  necessity,  on  the  same  ground  as 
the  testimony  of  experts,  as  the  only  method  of 
proving  certain  facts  essential  to  the  proper  ad- 
ministration of  Justice.  Nor  is  it  a  mere 
opinion  which  is  thus  given  by  a  witness,  but 
a  conclusion  of  fact  to  which  his  judgment,  ob- 
servation, and  common  knowledge  has  led  him 
in  regard  to  a  subject  matter  which  requires 
no  special  learning  or  experiment,  but  which 
is  within  the  knowledge  of  men  in  general.' 
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In  9  B.  0.  lu  191,  referring  to  this  subject* 
the  rule  Is  thus  summarized: 

Tacts  which  are  made  up.  of  a  great  variety 
of  circumstances,  and.  a  combination  of  appear- 
ances which,  from  the  Infirmity  of  language, 
caamot  be  properly  described,  may  be  shown 
by  witnesses  who  observed  them;  and  where 
thttiz  observation  is  sach  as  to  justify  it,  they 


may  state  the  conclusions  of  their  own  minds. 
In  this  category  may  be  placed  matters  involv- 
ing magnitude,  or  quantities,  portions  of  time, 
space,  motion,  gravitation,  value,  and  such  as 
relate  to  the  condition  or  appearance  of  per- 
sons and  things."    22  C.  J.  530. 

This  witness.  Jack,  stated  fully  all  of  the 
facts  which  he  said  he  had  observed,  and  it 
was  not  error  to  permit  him,  when  a  Juror 
suggested  to  him  that  it  might  have  been  a 
pile  of  rags  or  something  else,  to  give  as  the 
result  of  his  observation,  which  required  no 
expert  knowledge,  that  he  thought  it  was  a 
man's  body. 

[1 6]  The  fourteenth  assignment  of  error  Is 
based  upon  the  fact  that  a  witness.  In  testi- 
fying to  the  conduct  of  the  accused  on  a  cer- 
tain occasion,  said  in  response  to  a  question 
by  the  court:  "From  his  looks  I  considered 
him  the  guilty  man."  The  court  promptly,  ex- 
cluded the  testimony  from  the  consideration 
of  the  jury,  and  for  this  reason  this  isolated 
occurrence  does  not  constitute  harmful  error. 
In  this  case,  however,  when  it  is  observed 
that  at  other  times  during  the  trial,  and  in 
disregard  of  repeated  ruUngs  of  the  trial 
judge,  other  witnesses  expressed  their  opin- 
ions as  to  the  guilt  of  the  accused  to  the 
jury,  it  may  be  well  doubted,  when  all  of 
this  illegal  testimony  is  reviewed,  whether 
the  prisoner  was  not  thereby  seriously  prej- 
udiced. 

[1 6]  As  an  illustration  of  our  meaning,  we 
observe  the  following  question  by  the  com- 
monwealth's attorney,  addressed  to  the  sher- 
iff, who  had  assisted  him  in  searching  the 
cabin: 

''As  an  ofBcer  of  the  county,  isn't  it  a  fact 
that  that  man's  conduct  and  actions  told  you 
and  me  to  go  on  ahead,  and  I  told  you  that  we 
would  go  in  there  in  spite. of  hell?  A.  Yee^  I 
stated  we  went  there  for  the  purpose  of  going 
into  this  house,  and  I  didn't  see  anything  in 
this  key  business,  and  it  may  have  been  from 
hearing  what  we  had  heard  about  it.  I  was 
not  worrying  about  the  key.  I  wasn't  worry- 
ing about  the  key,  and  I  don't  recall  that  it  was 
mentioned  but  twice.** 

When  it  is  observed  that  this  witness  had 
failed  to  be  as  emphatic  as  was  expected  in 
his  imputations  against  the  accused  under 
the  leading  of  the  commonwealth's  attorney 
with  reference  to  the  specific  actions  and  lan- 
guage of  the  deceased  Just  before  the  cabin 
was  searched,  it  is  apparent  that  the  com- 
monwealth's attorney  sought  by  this  question 
to  convey  to  the  Jury  his  own  more  positive 
impressions  as  a  witness,  and  this  certainly 
he  had  no  right  to  do  at  this  time  or  in  this 
manner  to  the  prejudice  of  the  prisoner, 
while  the  rude  language  of  the  question  was 
unnecessary  and  should  not  be  tolerated  in 
a  court  of  Justice. 

[17,18]  The  attorney  for  the  common- 
wealth was  afterwards  ewom  and  testified 
with  reference  to  the  execution  of  the  seardi 
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warrant,  and  thla  appears  as  part  of  one  of 
his  answers: 

"Yoa  can  tell  from  the  man's  demeanor  in 
court  that  he  is  not  easily  frightened.  He  got 
▼ery  nervous  when  Mr.  Parrent  told  him  when 
this  rock  was  handed  up,  and  I  said,  That  beats 
the  devil;  I  have  got  all  I  want,'  and  handed  it 
over  to  Mr.  Parrent,  and  Mohler  followed  him 
over  to  it  and  asked  what  it  was,  and  Parrent 
told  him  it  looked  like  blood,  and  this  rock  came 
up,  and  I  said  to  Parrent,  'I  am  done/  and  I 
looked  at  Mohler,  and  Mohler  was  spitting  as 
fast  as  he  could  and  trimming  a  stick  and  look- 
ed excited,  and  that  is  the .  worst  ezdted  I 
saw  him  at  the  time.  No  threats  were  made 
and  there  was  nothing  to  ezdte  him  but  this 
thing.  I  felt  sorry  for  the  man  and  turned  my 
face  this  way." 

While  undoubtedly  as  a  witness  he  oonld 
testify  as  to  the  demeanor  of  the  accnsed, 
and  as  to  all  the  facts  whidi  he  observed, 
nevertheless  his  expressions  to  Parrent  thus 
repeated  to  the  jury  are  merely  his  opinions, 
and,  fairly  construed,  are  the  expression  of 
his  opinion  that  the  accused  is  guilty,  and 
hence  clearly  violate  the  rule  prohibiting 
opinion  evidence.  When  one  deems  it  to  be 
his  duty  to  testify  in  a  case  In  which  he  also 
appears  as  an  attorney,  he  is,  while  a  wit- 
ness, subject  to  all  the  limitations  imposed 
upon  other  witnesses,  and'  when  the  prosecut- 
ing attorney  does  so  he  is  under  the  adaed 
sanction  of  his  high  office,  which,  while  if 
convinced  that  the  evidence  justifies  a  con- 
viction imposes  upon  him  the  duty  to  prose- 
cute vigorously  and  fearlessly,  also  requires 
him  to  respect  all  of  the  legal  rights  of  the 
prisoner, 

[11,21]  The  fifteenth  assignment  of  error 
is  not  well  taken.  There  was  much  in  the 
testimony  about  blood,  alleged  to  be  human 
bloodt  found  upon  rocks  under  the  cabin  in 
which  it  was  dalmed  the  crime  was  commit- 
ted. While  the  accused  was  under  cross- 
examination,  he  was  asked  to  say  whether 
certain  rocks  came  out  of  this  cabin,  and 
whether  or  not  there  were  blood  stains  on 
them.  Objection  was  made  to  any  new  ex- 
hibits at  that  stage  of  the  triaL  We  find  no 
harmful  error  here.  Of  course,  it  is  the  duty 
of  the  prosecuting  attorney  to  introduce  all 
of  the  testimony  upon  which  he  relies*  before 
the  defendant  is  required  to  introduce  that 
upon  whidi  he  relies  for  his  defense;  but 
this  is  a  matter  which  rests  largely  in  the 
discretion  of  the  trial  court,  and  unless  abus- 
ed the  exercise  of  such  discretion  is  not 
ground  for  reversal  here.  Southern  By.  Co. 
T.  Stockdon,  108  Va.  603,  56  S.  B.  718 ;  Burks 
▼.  Commonwealth,  126  Va.  769, 101  S.  E.  230. 

[211  The  sixteenth  assignment  of  error  is 
based  upon  this  question,  propounded  to  the 
accused  by  the  attorney  for  the  common- 
wealth during  his  cross-examination: 

''Do  yon  tell  this  jury  that  a  woman  who  has 
eharged  yon  with  murder  and  gone  on  the  stand 
and  on  five  different  occasions,  aoeording  to 
their  statement,  mads  statements  which  if  be<> 


lieved  will  put  you  where  the  lights  don't  bom, 
do  you  mean  to  tell  them  that  you  are  not 
mad  at  that  woman?  A.  I  told  you  I  am  not 
mad." 

Such  a  question  is  worthy  of  criticism. 
The  attorney  for  the  commonwealth  repre- 
sents the  people  of  the  state,  who  in  their 
collective  capacity  are  just  as  anxious  that 
innocent  men  shall  be  acquitted  as  they  are 
that  guilty  men  shall  be  convicted.  The  pros- 
ecuting attorney  is  selected  for  the  purpose 
of  representing  this  sentiment.  The  pre- 
sumption of  innocence  attends  an  accused 
person  at  every  stage  of  the  trial  until  his 
conviction,  and  the  prosecuting  attorney 
should  respect  this  presumption.  If  after  the 
testimony  has  been  presented  and  in  the  per- 
formance of  his  public  duty  he  condudes 
therefrom  that  he  should  ask  for  a  convic- 
tion, it  is  not  only  his  right  but  his  duty  to 
sum  up  the  evidence  and  In  argument  to  give 
the  jury  his  reasons,  based  thereon,  for  his 
conclusion  that  it  justifies  such  conviction. 
This  question  Ignores  these  salutary  doc- 
trines. It  was  an  argument  during  a  i)eriod 
of  the  trial  when  he  had  no  right  to  argue 
the  case,  but  when  his  primary  duty  was 
that  of  Aiding  in  the  investigation  and  ascer- 
tainment of  all  the  pertinent  facts  and  pre- 
senting them  to  the  jury.  If  this  occurrence 
stood  alone  in  the  case,  it  is  possible  that  we 
might  not  consider  it  ground  for  reversal; 
but,  when  considered  along  with  all  the  other 
contemporaneous  facts  and  circumstances.  It 
creates  the  conviction  that  the  prisoner  was 
not  tried  In  that  calm  environment  which 
should  attend  a  judicial  investigation. 
Whether  guilty  or  Innocent,  he  is  entitled  to 
a  trial  during  which  his  rights  are  at  all 
times  respected.  When  the  attorney  for  the 
accused  promptly  objected  to  this  question, 
Instead  of  withdrawing  it,  another  argument 
(characterized  by  the  trial  judge  as  "heated") 
followed,  and,  when  the  attorney  for  thie 
accused  said  that  such  a  question  might 
gravely  prejudice  his  client's  interests,  the 
court  replied,  **There  is  a  possibility  in  its 
resulting  that  way."  It  seems  to  us  that,  in- 
stead of  being  followed  by  such  a  heated 
argument,  the  commonwealth's  attorney 
should  have  immediately  withdrawn  the 
question  and  refrained  from  anticipating  his 
argument  to  the  jury  at  such  an  improper 
time,  and  that,  upon  his  failure  to  do  this 
and  to  make  a  frank  acknowledgment  of  his 
inadvertence,  the  court  should  have  promptly 
and  explicitly  told  the  jury  that  it  was  im- 
proper. We  do  not  underestimate  the  many 
difficulties  of  conducting  atrlalof  this<diar- 
acter  with  absolute  propriety  from  bciginninii: 
to  end,  and  the  general  rule  is  that  the  dis- 
cretion of  the  trial  court  as  to  such  matters 
will  not  be  reviewed.  In  the  heat  of  the 
contest  it  is  impossible  to  avoid  some  irreg- 
ularities, and  in  this  case,  notwithstanding 
the  repeated  efforts  of  the  patient  and  learn- 
^  trial  Judge,  there  were,  irregularities*  ■» 


Va.) 


MOHIiER  V.  COMMONWEALTH 
(111  B.B.) 


461 


single  one  of  whicb  would  have  Justified  a 
reversal  of  the  case ;  nevertheless,  when  they 
are  considered  in  their  entirety,  together  with 
the  fact  that  hearsay  testimony  was  heard 
by  the  Jury,  though  in  most  instances  they 
were  told  by  the  court  to  disregard  it,  we  feel 
that  Justice  requires  that  the  accused  shall 
have  a  new  trial  in  which  there  shall  not  be 
so  many  assumptions  of  his  guilt  before  it 
has  been  ascertained  by  the  jTury. 

This  is  no  novel  doctrine,  and  these  gen- 
eral views  are  fully  supported  by  the  fol- 
lowing cases:  Gale  v.  People  (Cooley,  J.) 
26  Mich.  161;  Scripps  V.  Reilly,  38  Mich.  15; 
People  V.  Wells,  100  CaL  462,  34  Pac.  1078; 
People  V.  Mullings,  83  Cal.  138,  23  Pac.  229, 
17  Am.  St.  Rep.  223;  People  v.  Ah  Len,  92 
CaL  282,  28  Pac.  286,  27  Am.  St.  Rep.  103; 
Wyatt  V.  State,  58  Tex.  Cr.  R.  115,  124  S. 
W.  930,  137  Am.  St  Rep.  926  (construing  a 
local  statute);  People  v,  Fleming,  166  Cal. 
857,  136  Pac.  300,  Ann.  Cas.  1915B,  881; 
Cleveland,  etc.,  R.  Co.  v.  Pritschau,  69  Ohio 
St.  438,  69  N.  B.  663,  100  Am.  St  Rep.  682; 
People  V.  Teiper,  186  App.  Div.  830,  175  N. 
Y.  Supp.  206;  People  v.  Fielding,  158  N.  Y. 
547,  53  N.  E.  498,  46  L.  R.  A.  641  (note),  70 
Am.  St  Rep.  495. 

The  following  recent  cases  in  this  state, 
though  not  precisely  a];^Iicable,  are  Instruc- 
tive: Jessie  v«  Commonwealth,  112  Va.  887, 
71  S.  E.  612;  MuUlns  v.  Commonwealth,  113 
Va.  787,  75  8.  E.  198;  McCoy  v.  Common- 
wealth, 125  Va.  778,  99  S.  B.  644 ;  8  Wigmore 
CD  Bv.  ^  180& 

No.  17  is  in  substance  the  same  as  No.  15, 
and  we  find  no  error  In  the  ruling. 

[22]  No.  18  refecB  to  a  statement  made  by 
the  deceased,  ^ree,  to  the  witnesses  Muter- 
■paugh  and  Wilh^m.  This  statement  was, 
In  effect,  that  he  was  going  up  to  Mohler's 
(the  accused);  that  he  had  invited  him  up 
there  and  that  his  girl  was  to  be  there.  The 
accused  himself  had  testified  that  the  de- 
ceased on  that  day,  at  about  3  or  4  o'clock 
in  the  afternoon,  had  asked  him  twice  where 
he  would  be  that  night;  that  on  the  first 
occasion  he  had  tfM  him  he  would  be  at 
home,  and  on  the  second  occasion,  when  sit- 
ting in  a  buggy  with  Jessie  Chaplin,  he. had 
again  asked  him  where  he  would  be,  and 
that  he  told  him  that  he  would  be  where  ha 
had  already  told  him,  and  she  testified  as  to 
this  interview  In  her  presence  that  the  de- 
ceased replied: 

'^  don't  know  whether  I  can  get  there  by  that 
time  or  not,  bat  I  will  do  the  best  I  can." 

The  statements  of  these  two  witnesses, 
Muterspaugh  and  Wilhelm,  occurred  at  a 
place  upon  the  road  less  than  a  mile  from  the 
scene  of  the  alleged  murder,  and  while  the 
deceased  was  going  along  the  road  in  that 
direction,  about  7  o^dock  of  the  same  evening, 
and  upon  the  last  occasion  on  which  any  wit- 
ness positively  Identified  the  deceased  alive. 
There  is  one  witness,  however,  who  testified 


that  he  saw  a  man  that  same  evening  shortly 
thereafter  and  still  closer  to  the  scene  of  the 
alleged  murder,  going  along  the  road  with  a 
flashlight  in  that  direction. 

In  Dock's  Case,  21  Grat.  (62  Va.)  913,  a 
question  precisely  similar  to  that  here  in- 
volved was  decided  against  the  contention  of 
the  accused.  Testimony  showing  the  ex- 
pressed purpose  of  the  deceased  as  to  where 
he  was  going  and  his  reason  for  doing  so,  and 
contemporaneous  action  in  execution  of  such 
purpose,  was  there  admitted  as  clearly  part 
of  the  res  gestse.  The  case  of  Karnes  v.  Com- 
monwealth, 125  Va.  764,  99  S.  E.  562,  4  A. 
L.  R.  1509,  does  not  present  a  question  pre- 
cisely similar,  but  what  is  said  there  as  to 
this  class  of  testimony  and  its  admissibility 
represents  the  view  of  this  court.  McBrlde's 
Case,  95  Va.  818,  30  S.  B.  454,  and  Mullins 
V.  Commonwealth,  113  Va.  787,  75  S.  B.  193, 
which  are  relied  on  here,  can  easily  be  dis- 
tinguished from  the  case  in  judgment,  for  the 
declarations  which  were  excluded  in  those 
cases  were  not  only  made  In  the  absence  of 
the  prisoner,  but  there  was  no  evidence  that 
he  knew  anything  about  such  declarations, 
and  they  were  not  so  connected  therewith  in 
time  or  place  as  to  constitute  a  part  of  the 
res  gestae.  The  fact  that  the  deceased  in  this 
case  had  a  purpose  to  meet  the  accused  on 
that  night,  that  he  expressed  his  intention  of 
so  doing  to  the  accused,  and  promptly  pro- 
ceeded to  execute  that  Intention,  is  otherwise 
clearly  indicated;  therefore  it  would  have 
been  error  on  the  part  of  the  trial  court  if  it 
had  refused  to  admit  this  testimony  as  a 
part  of  the  res  gestae. 

The  nineteenth  and  twentieth  assignments 
of  error  are  based  upon  the  action  of  the 
trial  court  in  permitting  the  witness  Vest 
to  testify  as  to  the  reputation  of  the  accused 
for  truth  and  veracity  as  of  the  time  of,  and 
immediately  before,  the  trial.  This  witness 
had  been  first  Introduced  by  the  accused  and 
had  testified  that  his  reputation  as  a  peace- 
able, law-abiding,  good,  substantial  citizen, 
as  well  as  for  truth  and  veracity,  in  the 
neighborhood  in  which  he  lived,  was  good. 
Being  afterwards  called  by  the  common- 
wealth, it  appeared  that  before  this  disap- 
pearance the  witness  was  of  the  opinion  that 
the  accused  had  a  good  reputation  for  truth 
and  veracity,  but  that  afterwards,  in  the 
opinion  of  the  witness,  he  could  not  be  be- 
lieved on  oath. 

[231  Similar  questions  have  frequently 
arisen,  and  the  authorities  appear  to  sustain 
the  view  that,  when  the  accused  person  testi- 
fies in  his  own  behalf,  his  credibility  may  be' 
attacked  just  as  that  of  any  other  witness, 
may  be  attacked;  that  is,  the  question  to  be 
investigated  is  the  reputation  of  the  witness 
for  truth  and  veracity  as  of  the  time  at 
which  he  testifies.  This  may  be  a  great  hard- 
ship upon  the  accused,  because  it  frequent- 
ly happens  that  the  neighborhood  gossip  and 
the  suspicions  of  his  guilt  with  the  conse- 
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quent  discussion  of  his  criminality  will  glTe 
him  a  bad  reputation  in  the  commnnlty  for 
truth  and  veracity,  whereas  theretofore  it 
had  been  good.  But  nevertheless  it  seems  to 
be  the  accepted  rule.  28  R.  0.  Ij.  620;  82 
Am.  St.  Rep.  34,  note;  20  L.  R.  A.  616,  note. 

[24]  Care  should  certainly  be  taken,  how- 
ever, in  the  admission  of  such  testimony. 
In  this  case  this  witness  Vest,  who  had  testi- 
fied as  to  the  good  reputation  for  truth  and 
veracity  of  the  accused  previous  to  the  date 
of  the  alleged  crime,  had  also  testified  to 
his  good  reputation  as  a  law-abiding  and 
peaceful  man  at  and  before  that  time.  Now 
as  to  this  the  rule  is  difl^erent,  and,  in  cases 
in  which  such  evidence  is  admissible,  one 
who  proves  his  good  reputation  as  a  peaceful 
and  law-abiding  man  Is  entitled  to  have  that 
considered  by  the  Jury  as  it  existed  at  the 
time  of  the  alleged  crime,  and  not  as  it  may 
have  been  subsequently  affected  by  the  fact 
that  he  had  been  accused  of  committing  it. 

One  of  the  oldest  cases  is  Carter  v.  Com- 
monwealth, 2  Va.  Caa  (4  Va.)  169,  where  It 
is  expressly  held  that  when  a  prisoner  in- 
troduced evidence  in  support  of  a  general 
good  character,  and  the  commonwealth  en- 
deavors to  impeach  it,  the  witness  who  im- 
peaches cannot  give  in  evidence  conversations 
relating  thereto  held  with  others  subsequent 
to  the  commencement  of  the  prosecution. 

In  State  v.  Sprague,  64  N.  J.  Law,  423,  45 
Atl.  788,  the  same  rule  is  enforced  and  the 
Virginia  case  dted.  It  is  the  reputation  one 
has  in  the  conmiunlty  up  to  the  time  of  the 
commission  of  the  offense  only  which  is  ad- 
missible. The  accusatl.on  of  the  crime  should 
not  be  allowed  to  affect  his  reputation  so 
far  as  proof  thereof  may  be  admissible  in 
his  defense.  OUve  v.  State,  11  Neb.  29,  7  N. 
W.  444.  Proof  of  such  reputation,  or  evi- 
dence in  denial  of  such  reputation,  must  be 
limited  to  the  time  of  the  discovery  of  the 
offense.  White  v.  Commonwealth,  80  Ky.  485. 
Reputation  acquired  by  the  crime  itself  and 
after  Its  commission  is  not  admissible.  Peo- 
ple V.  Fong  Chlng,  78  Cal.  175,  20  Pac.  396 ; 
Skaggs  V.  State,  31  Tex.  Or.  R.  563,  21  S.  W. 
257 ;  State  v.  Johnson,  60  N.  O.  151,  162 ;  22 
C.  J.  480;  20  L.  R.  A.  612  note;  8  R.  O.  L. 
209. 

In  this  case,  while  the  court  repeatedly 
cautioned  the  attorneys  for  the  prosecution 
that  they  could  extend  their  inquiry  only 
as  to  the  reputation  of  the  accused  for  truth 
and  veracity  up  to  the  time  of  the  trial,  they 
repeatedly  framed  their  questions  so  as  not 
to  observe  the  distinction  which  the  court 
ao  clearly  expressed.    If  the  attorneys  had 


observed  the  caution  of  the  trial  Judge,  there 
would  have  been  no  error;  but,  inasmuch  as 
they  failed  to  do  so,  this  examination  dis- 
closes error  which  was  prejudicial  to  the  ac- 
cused. 

[26]  The  twenty-first  and  twenty-second  as- 
signinents  of  error  refer  to  testimony  of  the 
witness  Hall,  introduced  in  rebuttal  by  the 
commonwealth  for  the  purpose  of  sustaining 
the  reputation  of  the  witness  Jack  for  truth 
and  veracity.  The  accused  had  introduced 
several  witnesses  who  testified  that  Jack's 
reputation  for  truth  and  veracity  was  bad, 
and  the  commonwealth  undertook  to  defend 
his  reputation  and  to  discredit  this  adverse 
testimony  by  this  witness  Hall.  While  he. 
testified  in  the  usual  way,  on  his  cross-exami- 
nation, in  response  to  the  question,  "Do  you 
know  his  reputation  for  truth  and  veracity/' 
he  replied,  **No."  Thereupon  there  was  a 
motion  to  exclude  all  of  Hall*s  testimony, 
which  was  overruled.  It  is  undoubtedly  true 
that  a  witness  who  does  not  know  the  repu- 
tation of  another  witness  for  truth  and  verac- 
ity should  not  be  permitted  to  testify  in  sup- 
port of  such  reputation  which  had  not  been 
attacked;  but  here  Hall  was  introduced  by 
way  of  defense  to  repel  sucdi  attack,  and  had 
testified  that  he  possessed  the  information 
which  is  usual  In  such  cases,  that  is,  he  had 
known  Jack  well  for  many  years,  had  never 
heard  his  reputation  for  truth  and  veracity 
questioned  or  discussed  in  the  neighborhood, 
and  that  he  would  believe  him  on  oath;  so  that 
In  our  judgment  this  circumstance  presents 
no  ground  for  reversal.  Two  other  witness- 
es, Engieman  and  Wade,  were  introduced  for 
the  commonwealth,  and  testified  to  the  sam^ 
general  effect,  and  no  exception  was  taken 
to  their  testimony  by  the  accused.  The 
modem  tendency  is  to  relax  the  stringency 
of  the  ancient  rule  and  to  admit  such  nega- 
tive testimony.    20  L.  R.  A.  (N.  S.)  666  note. 

We  have  referred  to  each  of  these  assign- 
ments numerically  in  view  of  the  reversible 
errors  which  the  record  discloses,  and  be- 
cause the  case  must  be  remanded  for  a  new 
trial.  The  only  other  error  assigned  Is  the 
refusal  of  the  trial  court  to  set  aside  the 
verdict  as  being  contrary  to  the  law  and  the 
evidence.  For  obvious  reasons  we  deem  it 
improper  to  express  any  opinion  as  to  this. 

The  Judgment  is  reversed  because  of  the 
errors  in  procedure  indicated,  and  the  caise 
is  remanded  for  a  new  trial  to  be  had  ac- 
cording to  law. 

Reversed  and  remanded. 

This  case  was  argued  before  Judge  WBST 
took  his  seat  on  the  court 
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Jury  as  the  sole  judges  of  the  weigl^t  to  be 
given  to  the  testimony. 


(Supreme   Court  of  Appeals   of  Virginia. 
March  16, 1922.) 

I.  Criminal  law  es>l09l(  1 4)— Exceptions  In 
general  bill  containing  all  ovldenoe  do  not  re- 
quire review  of  ralinfjs  whore  no  bill  of  ex- 
ceptions pplnts  them  eat. 

An  assignment  that  the  court  erred  in  re- 
fusing to  sustain  objections  to  the  admissibil- 
ity of  evidence  as  shown  by  the  exceptions  in 
the  record  will  ^lot  be  considered  where  there 
was  no  bill  of  exception  pointing  out  the  rul- 
ings and  the  assignment  complained  of;  the 
only  exceptions  to  the  evidence  being  contained 
in  the  general  bill  certifying  all  of  the  evi- 
dence, and  noting  at  intervals  that  objections 
were  made  to  the  admissibility  of  evidence 
which  were  overruled,  and  exceptions  taken. 


2.  indictment  and  Information  ^=»I25(3)— -In- 
dlotment  In  one  count  oharglno  breaking  and 

larceny  Is  one  for  breaking. 

Where  an  indictment  in  one  count  charged 
defendants  with  breaking  and  entering  a  rail- 
road car,  and  therein  stealing  and  taking  away 
certain  goods,  it  must  be  regarded  as  an  in- 
dictment for  car  breaking. 

3.  Burglary  ^=s>23— Deeorlption  of  property 
stolen  from  railroad  car  held  sufficient. 

In  an  indictment  for  breaking  and  entering 
a  railroad  car,  a  description  of  the  property 
taken  by  number  of  articles  of  various  kinds, 
with  the  value  of  each,  "then  being  in  the  law- 
ful custody  and  possession"  of  the  railroad 
company,  would  be  a  sufficient  description  even 
to  charge  the  larceny  of  the  goods,  and  when.  In 
addition,  the  name  of  the  consignee  to  whom 
the  goods  were  billed  was  given,  the  property 
was  identified  beyond  all  reasonable  doubt. 

4.  Criminal  law  ^s>l 1 72 (I)— Instruction  au- 
thorizing oottvlotlen  of  both  defendants  if 
either  broke  into  car  held  not  prejudicial. 

In  a  prosecution  of  two  defendants '  for 
breaking  and  entering  a  railroad  car,  an  in- 
struction that  if  either  broke  and  entered  the 
car  the  j[ury  could  convict  them  could  not  have 
prejudicially  misled  the  jury  where  the  evidence 
showed  that  both  the  accused  acted  in  con- 
cert, so  that  the  jury  must  have  understood 
both  could  be  convicted  for  the  act  of  one 
only  if  the  other  was  aiding  and  abetting. 

5.  Burglary  ^=3>42( I)— Requested  Instruction 
possession  of  stolen  property  was  not  evl- 
denoe  of  breaking  and  entiy  la  erroneous. 

A  requested  instruction  that  possession  of 
goods  stolen  from  the  car  which  was  broken 
and  entered  could  in  no  event  be  construed  as 
evidence  of  breaking  and  entering  of  said  car 
was  manifestly  erroneous. 

6.  Burglary  9=:»45— Criminal  law  ^=s»759(4)— 
Conclusion  to  be  d^nwn  from  possession  of 
stolen  property  Is  for  the  Jury,  and  instruo- 
tions  must  not  Infringe  on  Jury's  province. 

The  conclusion  to  be  drawn  from  the  dr- 
cnmstances  of  the  possession  of  the  stolen 
goods  is  one  of  fact  which  is  in  the  province 
of  the  jury,  and  an  instruction  given  thereon 
must  not  infringe  upon  the  prerogative  of  the 


7.  Burglary  ^=:»42(l)^Corpus  delicti  must  be 
proved  before  gailt  can  be  Inferred  from 
possession  of  fruits. 

The  corpus  delicti  of  car  breaking  must  be 
proved  before  any  inference  of  guilt  can  be 
drawn  from  the  possession  1^  defendants  of 
the  fruits  of  the  crime. 

8.  Burglary  «=3»38,  45-i-Court  oan  exclude  evi- 
dence of  posseealon  se  remote  as  to  have  no 
probative  value. 

The  rule  that  the 'weight  to  be  given  to 
possession  of  stolen  property  in  a  prosecution 
for  burglary  is  a  question  solely  for  the  jury 
is  subject  to  the  qualification  that,  if  the  pos- 
session is  very  remote,  the  judge,  at  his  discre- 
tion, may  exclude  it  from  evidence  as  having 
no  sufficient  tendency  to  prove  anything. 

9.  Burglary  Q=:>42 (3)— circumstances  In  con- 
nection with  defendant's  possession  of  fruits 
of  crime  held  evidence  of  breaking. 

In  a  prosecution  for  breaking  and  enter- 
ing a  railroad  car,  evidence  that  defendants 
denied  the  possession  of  some  of  Uie  property, 
and  gave  false  explanations  of  possession  of  the 
rest  of  it,  and,  though  they  testifled,  did  not 
claim  to  have  acquired  the  property  innocent- 
ly, held  sufficient  inculpatory  circumstances  to 
sustain  a  conviction  for  breaking  and  entering 
in  connection  with  proof  of  the  possession  of 
the  fruits  of  the  crime. 

10.  Criminal  law  «=»68l  (4)— General  verdict 
under  indictment  containing  one  oeunt  for 
breaking  and  larceny  thereafter  Is  for  break- 
ing and  entering. 

Where  the  indictment  charged  in  a  single 
count  the  breaking  and  entering  of  a  railroad 
car,  and  the  larceny  therefrom  of  certain  prop- 
erty, a  general  verdict  of  guilty  as  charged  in 
the  indictment  was  a  conviction  of  breaking  and 
entering. 

11.  Burglary  ^s»38,  42(3)— Possession  ef  stol- 
en goods  may  be  considered  with  other  In- 
culpatory circumstanose  to  establish  breaiklng. 

Where  goods  were  obtained  by  means  of 
breaking  and  entering  a  railroad  car,  the  pos- 
session of  the  goods  shortly  thereafter  is  a 
material  circumstance  to  be  considered  by  the 
jury  in  determining  the  guUt  of  the  accused  of 
the  breaking  and  entering,  and,  with  other  evi- 
dence of  inculpatory  circumstances  or  guilty 
conduct,  will  warrant  a  conviction. 

12.  Burglary  ^=:»42(3)— False  swearing  as  to 
possessJon,  false  explanation,  or  absence  of 
claim  of  innocent  possession  sufficient  with 
possession  to  establish  breaking. 

The  possession  of  goods  stolen  by  the  break- 
ing and  entering  of  a  railroad  car,  in  connec- 
tion with  either  false  testimony  denying  the 
possession,  a  false  account  of  the  possession, 
or  the  circumstance  that  the  accused,  although 
taking  the  stand  in  their  own  behalf,,  did  not 
claim  to  have  acquired  possession  by  means 
other  than  the  breaking,  is  sufficient  to  sustain 
a  conviction  for  the  breaking. 
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13.  Burglary  ^=»42(3)  —  Faots  oorroborattag 
possession  need  not  conneot  aooussd  with 
breaklno. 

IncuIpatOiry  facta  auffident,  with  poBseasion 
of  propert;y  stolen  by  the  breaking  and  enter- 
ing of  a  railroad  car,  to  convict  accused  of  the 
breaking,  need  not  tend  to  connect  accused 
with  the  actual  breaking. 

14.  Criminal  law  ^=s»l028— Dsfens*  not  made 
by  accQsed  In  testimony  need  not  be  oonsld- 
ered. 

TVliere  the  accused  todk  the  stand  In  their 
own  behalf,  and  failed  by  their  testimony  to 
make  a  defense  which  might  have  been  made, 
the  court  cannot  consider  the  posaibiUty  of 
such  defense  as  sufficient  to  defeat  the  con- 
viction. 

15.  Burglary  ^5>23— Ownership  of  stolen  goods 
may  be  alleged  In  general  or  speoial  owner. 

Where  the  goods  at  the  time  of  their  tak- 
ing by  breaking  and  entering  were  in  the  pos- 
session of  a  special  owner,  such  as  a  bailee  or 
carrier,  the  indictment  may  allege  the  own- 
ership of  the  goods  in  either  the  general  or 
special  owner. 

16.  Burglary  «=»28(7)--tndiotfflent  held  to  al- 
lege speoial  ownership,  so  that  proof  of  gen* 
oral  owner  was  nnneoessary. 

An  indictment  for  breaking  and  entering 
a  railroad  car,  and  stealing  therefrom  certain 
goods  consigned  to  a  named  individual,  then 
and  there  in  the  possession  of  the  railroad 
company,  diarged  the  ownership  to  be  in  the 
railroad  company,  the  special  owner,  so  that  it 
was  unnecessary  for  the  prosecution  to  prove 
that  the  general  owner  was  deprived  of  his 
property  by  the  taking. 

17.  Criminal  law  «=s>763,  764(3,  4)— Instruo- 
tlon  there  was  no  evidenoo  to  support  par- 
ticular  Issue  should  not  be  given. 

An  instruction  that  there  was  no  evidence 
to  support  the  charge  of  car  breaking  should 
not  be  given  in  a  criminal  case,  even  though 
there  is  no  statute  expressly  forbidding  such 
instruction  in  a  criminal  case  similar  to  Code 
1919,  ^  6003,  applying  to  dvil  cases. 

Error  to  Corporation  Ck>urt  of  Boanoke. 

William  Myers  and  another  were  convict- 
ed of  breaking  and  entering  a  railroad  car, 
and  they  bring  error.    Afl^med. 

The  accused  were  Jointly  indicted.  The  in- 
dictment contains  only  one  count,  and  in  that 
one  count  charges  that  both  of  the  accused, 
at  a  certain  time  and  place  stated,  did  fe- 
loniously break  and  enter  a  certain  railroad 
car;  the  number,  etc.,  of  which  is  stated, 
"then  and  there  in  the  lawful  custody  and 
control"  of  a  certain  railroad  company  desig- 
nated, ''with  the  intent  to  commit  larceny 
therein";  and  further  charges  both  of  the  ac- 
cused with  actual  larceny,  at  the  same  time 
and  place,  consisting  of  the  feloniously  tak- 
ing, stealing,  and  carrying  away  from  said 
railroad  car  of  "26  raincoata  of  the  value  of 
f 258.60,  and  12  rain  hats  of  the  value  of 
$6.50,    ♦    •    •    billed    to**   certain    consig- 


nees named.  In  a  certain  state  named,  "and 
48  pairs  of  ahoes  of  the  value  of  9276  billed 
to"  certain  consignees  named,  at  a  certain 
place  in  a  certain  state,  both  named;  ^'ail  of 
which  said  raincoats,  rain  hats,  and  shoes  be- 
ing then  and  there  of  the  aggregate  value  of 
$586,  and  being  then  and  there  in  the  lawful 
custody  and  possession  of  the  said"  railroad 
company,  again  naming  It;  "and  In  said  rail- 
way carbeing  then  and  there  found.    •    •   •** 

The  accused  demurred  to  the  Indictment 
on  the  ground  that  It  "contained  no  specific 
description  of  the  articles  alleged  to  have 
been  taken."  The  court  overruled  the  demur- 
rer. 

Thereupon  the  accused  were  Jointly  ar- 
raigned and  pleaded  not  guilty.  Upon  thhi 
Issue  there  was  a  trial  by  Jury,  wbl<di  result- 
ed in  the  following  verdict: 

"We,  the  Jury,  find  the  defendants,  T.  X 
Stewart  and  Wm.  Myers,  guilty  as  charged  in 
the  within  indictment  and  fix  their,  punishment 
at  8  years  each  in  the  penitentiary*' 

— and  the  Judgment  under  review  was  en- 
tered accordingly. 

The  material  facts  and  circumstances,  aa 
the  Jury  were  warranted  In  finding  them 
from  the  evidence,  may  be  summarized  as 
follows: 

The  corpus  delicti,  both  of  the  burglary 
and  of  the  larceny  charged  in  the  indictment, 
were  established  by  the  proof  beyond  a  rea« 
Bonable  doubt. 

Upon  the  question  of  the  identity  of  the 
thief  or  thieves,  the  Jury  were  warranted  by 
the  evidence  in  finding  the  following  facta 
namely: 

That  the  offenses  of  the  car  breaking  and 
the  larceny  charged  in  the  Indictment  were 
committed  at  one  and  the  same  time  by  the 
same  person  or  persons.  The  situation  upon 
this  subject,  as  shown  by  the  record.  Is  aa 
follows:  The  car  was  inspected  after  it  ar- 
rived in  the  city,  at  6:54  p.  m.  on  August  2, 
1920,  and  found  to  need  some  small  repairs. 
The  doors  of  the  car  were  at  that  time  found 
to  be  fastened  and  sealed,  and  the, car  was 
in  such  condition  that  it  could  not  have  been 
entered  through  the  doors  without  breaking 
the  seals.  In  that  condition  the  car  was,  dur- 
ing that  night,  placed  on  a  repair  track.  The 
next  morning,  at  about  9  o'clock,  the  car  re- 
pairers when  they  came  to  repair  the  ear, 
found  the  seals  broken,  that  the  doors  had 
been  opened,  and  that  some  of  the  raincoats, 
hats,  and  shoes  which  had  been  In  the  car 
had  been  stolen,  some  broken  boi^es^  shoes 
and  raincoats  being  stiU  In  the  ear,  lying 
scattered  over  the  car  fioor.  In  their  testi- 
mony in  the  case  neither  of  th^  aceused  nor 
any  witness  in  their  behalf  claimed  that  the 
accused  obtained  possession  of  the  stolen 
goods,  subsequently  found  in  their  poi^esslon 
as  below  stated,  from  any  other  person,  or 
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in  any  other  way,  than  from  the  eostody  of 
the  railroad  company  by  means  of  the  break- 
ing and  altering  of  the  said  car.  The  sole 
daim  made  by  the  testimony  of  and  for  the 
accused  on  this  subject  was  that  neither  of 
them  ever  had  any  of  the  stolen  goods  in 
their  possession. 

Three  days  after  the  car  breaking  and  lar- 
ceny aforesaid  several  boxes  of  the  stolen 
shoes,  with  the  name  of  the  consignees  stat- 
ed in  the  indictment  appearing  on  the  boxes, 
were  seen  by  a  witness  for  the  commonwealth 
in  the  same  city  in  which  the  car  breaking 
and  larceny  were  committed  in  a  garage  in 
which  the  accused  Stewart  kept  his  automo- 
bile. The  garage  was  kept  locked  by  Stewart 
at  the  time.  This  witness,  in  Stewart's  ab- 
sence, looked  through  a  crack  in  the  side 
boarding  of  the  building,  and  saw  the  boxes 
of  shoes  aforesaid.  The  witness  was  the 
owner  of  the  garage,  and  rented  it  to  Stew- 
art about  three  months  before  he  discovered 
tlie  stolen  goods  as  Just  stated.  At  the  time 
Stewart  rented  the  garage,  Myers,  the  other 
accused,  accomi>anied  Stewart,  and  from  time 
to  time  thereafter  Myers  and  Stewart  were 
seen  together  at  the  garage.  Subsequently  to 
the  aforesaid  discovery  of  the  stolen  shoes, 
and  during  the  same  month  of  such  discov- 
ery, the  wife  of  the  owner  of  the  garage,  also 
a  witness  for  the  commonwealth,  saw  Myers 
come  from  the  direction  of  the  garage  with 
several  pairs  of  shoes,  which,  from  the  de- 
scription given  by  the  witness,  the  Jury  were 
warranted  in  finding  were  some  of  the  stolen 
dioes,  and  earry  them  upstairs  to  a  room 
rented  by  his  sister,  in  which  Myers  some- 
times stayed  about  this  time.  Myers  took 
the  stand  as  a  witness  in  behalf  of  himself 
and  of  Stewart,  and  upon  cross-examination 
admitted  that  he  was  familiar  with  the  ga- 
rage aforesaid;  had  been  in  there  several 
times.  He  gave  a  false  account,  however,  of 
how  he  came  by  the  shoes  which  the  witness 
for  the  commonwealth  last  mentioned  saw 
him  carrying  from  the  garage,  if  the  testi- 
mony of  that  witness  is  to  be  believed.  On 
this  subject  Myers  testified  that  he  *'might 
have  carried  some  old  shoes  that  (he)  had 
left  up  in  the  garage  there  somewhere"  from 
the  garage  to  his  sister's  apartments,  but 
denied  that  he  so  carried  any  shoes  of  the 
description  of  the  stolen  shoes  from  the  ga- 
rage, or  ever  saw  any  'such  shoes  in  the  ga- 
rage or  any  shoe  boxes  therein. 

During  the  same  month  that  the  shoes 
were  discovered  in  the  garage  as  aforesaid 
Stewart  sold  two  pairs  of  the  stolen  shoes 
to  one  Philpots,  Stewart  stating  at  the  time 
of  the  sale  as  the  reason  for  his  selling  the 
shoes  that  they  were  too  small  for  him. 
Stewart  also  testified  as  a  witness  in  behalf 
of  himself  and  Myers,  and  admitted  selling 
two  pairs  of  shoes  to  Philpots  at  the  time 
aforesaid,  but  gave  a  false  account  of  how 
lie  came  by  them,  claiming  that  he  bought 
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them  while  on  a  trip  in  West  Virginia. 
These  two  pairs  of  shoes  were  identified  by 
the  testimony  for  the  commonwealth  as  hav- 
ing come  from  the  lot  of  shoes  described  in 
the  indictment,  by  proof  which  amounted  to 
practically  absolute  certainty.  It  was  proved 
before  the  jury  that  the  lot  of  shoes  described 
in  the  indictment  had  certain  numbers 
stamped  by  the  manufacturers  at  the  time 
they  were  made  on  the  lining  on  the  inside 
of  <  title  shoes  and  on  the  soles  of  the  shoes,  un- 
derneath the  heels.  The  numbers  on  the  two 
pairs  of  shoes  Just  mentioned,  on  the  lining 
on  the  inside  of  the  shoes,  Imd  been  inked 
out  when  they  were  sold  to  Philpots,  and 
so  appeared  at  the  trial;  but  at  the  trial, 
when  the  heels  were  removed,  the  numbers 
found  there  were  the  numbers  put  thereon  by 
the  manufacturers  on  certain  of  the  shoes 
described  in  the  indictment,  and  so  identified 
these  shoes  as  having  come  from  that  lot  of 
shoes  almost  beyond  all  possibility  of  doubt 
As  to  the  raincoats  and  hats:  The  car 
breaking  and  larceny  aforesaid  was  in  the 
nighttime  or  early  morning.  Tbe  day  fol- 
lowing, or  upon  the  next  day,  according  to 
the  testimony  for  the  commonwealth.  Stew-- 
art  and  Myers  weroi  in  the  same  city  afore- 
said, seen  in  the  manual  possession  of  seven 
of  the  raincoats  and  eight  of  the  rain  hats 
which  were  stolen  as  aforesaid.  They  drove 
up  to  the  store  of  an  Assyrian  named  Assaid, 
in  said  city,  in  an  automobile,  accompanied 
by  two  other  men.  One  of  the  men  stayed  in 
the  automobile.  Stewart  and  Myers,  accom- 
panied by  the  other  man,  came  into  Assaid's 
store.  Stewart  and  Myers « brought  in  with 
them  the  raincoats  and  hats  Just  mentioned, 
and  asked  if  Assaid  would  buy  them  or  han- 
dle them.  Assaid  was  not  himself  present, 
his  wife  and  son  being  in  the  store  in  charge 
of  it.  The  wife  and  son  first  declined  to  buy 
or  handle  the  goods,  stating  to  Stewart  and 
Myers  that  Assaid  was  about  to  sell  his  stock 
of  goods  in  bulk,  and  expected  to  inyentdry 
the  stock  that  week.  Whereupon  Stewart 
and  Myers  said: 

'Ton  can  inventory  them  [the  raincoats  and 
hats  they  had  brought  in  the  store  as  afore- 
said] with  the  stock,  and  whatever  you  get 
for  them  you  can  pay  us,  and  we  won't  fidl  out 
over  the  price" 

— and  left  the  goods  there  with  that  under- 
standing. Neither  of  the  accused  ever  came 
back  to  the  store  or  asked  for  any  settlement 
for  the  goods.  These  goods  were  found  in 
the  store  by  an  officer  some  20  da3rs  after 
they  were  left  there  as  aforesaid  by  Stewart 
and  Myers.  The  manufacturer's  labels  on 
them  had  been  removed,  but  when  the  bimch 
of  coats  were  taken  up  one  of  the  labels  was 
found  lying  *'sort  of  on  the  sleeve"  of  one  of 
the  coats,  which  was  a  label  of  tbe  manu- 
facturer of  the  raincoats  and  hats  which 
were  stolen  as  aforesaid.  In  their  testimony 
in  the  case  both  Stewart  and  Myers  denied 
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all  knowledge  of  the  raincoats  or  bats  just 
mentioned,  denied  that  they  eTer  had  any  of 
them  in  their  possession,  said  that  it  was 
not  true  that  they  carried  them  into  the  As- 
said  store  or  ever  were  in  that  store. 

At  the  trial  the  court  gave  the  following 
instructions,  (Nos.  2,  3,  4,  and  5  being  given 
at  the  request  of  the  accused) : 

"Instruction  No.  X.  You  are  instructed  that 
the  burden  is  upon  the  commonwealth  to  prove 
the  guilt  of  the  defendants  beyond  a  reasonable 
doubt.  If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt,  first,  that  the  defendants, 
or  either  of  them^  broke  and  entered  the  rail- 
road car  with  intent  to  commit  larceny  there- 
in, you  should  find  them  guilty  as  charged  in 
the  indictment;  or,  second,  if  you  believe  that 
they  stole  the  goods  out  of  the  car  without 
breaking  and  entering  beyond  a  reasonable 
doubt,  you  should  find  them  guilty  of  grand 
larceny,  without  convicting  them  of  breaking 
and  entering.  If  you  have  a  reasonable  doubt 
of  any  of  those  things,  you  should  find  them 
not  guilty.     (Italics  supplied.) 

"(2)  The  court  instructs  the  jury  that  every 
person  charged  with  crime  is  presumed  in  law 
to  be  innocent,  and  the  burden  is  upon  the 
commonwealth  to  prove  every  essential  element 
of  the  offense  with  which  he  is  diarged,  before 
you  can  convict,  beyond  every  reasonable  doubt, 
and  unless  you  so  believe  from  the  evidence  in 
this  case  that  the  commonwealth  has  proven 
the  guilt  of  the  defendants  beyond  every  rea- 
sonable doabt,  then  it  is  your  duty  to  find  the 
prisoners  not  guilty. 

"(3)  The  court  further  instructs  the  Jury 
that,  if  you  have  a  reasonable  doubt  in  your 
minds  as  te  the  guUt  or  innocence  of  the  pris- 
oners at  the  bar,  then  it  is  you  duty  to  give 
them  the  benefit  of  the  doubt  and  acquit  them. 

"(4)  The  court  further  instructs  the  jury  that 
a  reasonable  doubt  in  every  criminal  case  is 
not  a  mere  form  to  be  disregarded  by  the  jury, 
but  a  substantial  part  of  the  law  of  this  land, 
and  before  you  can  convict  the  accused  in  this 
case  3'ou  must  have  an  abiding  conviction  in 
your  minds,  based  upon  the  evidence  in  this 
case,  that  he  is  guilty  beyond  every  reasonable 
doubt. 

**(5)  The  court  instructs  the  jury  that  cir^ 
cumstances  of  suspicion  alone,  however  grave 
and  serious,  can  never  warrant  a  jury  in  re- 
turning a  verdict  of  guilty,  and  you  are  there- 
fore instructed  that,  if  the  evidence  in  this 
case  arouses  in  your  minds  a  question  of  sus- 
picion alone,  it  would  be  your  duty  to  acquit" 

The  court  refused  to  give  the  following  in- 
structions asked  for  by  the  accused: 

*'A.  The  court  instructs  the  jury  that  this  is 
an  indictment  against  William  Myers  and  Tom 
Stewart  for  breaking  and  entering  a  car  in 
the  possession  and  control  of  the  Norfolk  & 
Western  Railway,  and  for  stealing  and  carry- 
ing away  raincoats,  rain  hats,  and  shoes  from 
said  car;  and  you  are  further  instructed  that, 
even  if  you  believe  from  the  evidence  that  the 
defendants,  or  either  of  them,  afterwards  ac- 
quired or  were  found  in  possession  of  any 
goods  stolen  from  said  car,  that  such  posses- 
sion in  no  event  can  be  construed  as  evidence 
of  the  breaking  and  entering  of  said  car. 

"B.  The  court  instructs  Uie  jury  that  this  is 


a  diarge  of  car  robbery  and  larceny  of  goods 
in  transit,  and  the  burden  is  upon  the  common- 
wealth to  show  by  affirmative  proof  that  the 
owner  of  said  goods  was  deprived  of  such  own- 
ership. 

"G.  The  court  instructs  the  jury  that  there 
is  no  evidence  in  this  case  to  support  the  charge 
of  car  breaking." 

A.  B.  Hunt  and  Lawson  Worrel,  both  of 
Roanoke,  for  plaintiffs  In  error. 

John  R,  Saunders,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst.  Atty.,  Gen.,  and  Leon  M.  Bazile, 
Second  Asst  Atty»  Gen^  for  the  Common- 
wealth. 

SIMS,  J.,  after  making  the  foregoing 
statement,  delivered  the  following  opinion 
of  the  court  * 

[1]  One  of  the  assignments  of  error  in  the 
petition  is  as  follows: 

'*The  court  erred  in  failing  and  refusing  to 
sustain  objections  to  the  admissibility  of  the 
evidence  as  shown  by  the  exceptions  in  the 
record  noted.'' 

There  is  no  bill  of  exertions  or  certificate 
of  the  Judge  in  the  record  pointing  oat  the 
rulings  complained  of  in  the  assignment  of 
error  just  referred  to.  The  exceptions  men* 
tioned  in  this  assignment  of  error  are  con- 
tained in  the  general  bUl  of  exceptions  oer- 
titying  all  of  the  evidence,  and  noting  at  in* 
tervals  that  objections  were  made  to  the  ad- 
missibility of  evidence,  that  the  objections 
were  overruled  by  the  court,  and  exceptions 
taken.  It  is  well  settled  that  this  Is  not 
sufficient  to  bring  up  such  rulings,  or  any 
of  them,  for  review  on  appeal.  Norfolk  & 
Western  R.  Ck>.  v.  Shott,  92  Va.  34,  22  S.  EI 
811,  and  cases  therein  cited,  and  Elibler's 
Case,  94  Va.  804,  813,  26  S.  E.  858. 

Therefore  the  assignment  of  error  Just 
mentioned  will  not  be  considered. 

The  questions  raised  by  the  other  assign- 
ments of  error  will  be  disposed  of  in  their 
order  as  stated  below. 

1.  Is  the  indictment  sufficiently  specific  in 
its  description  of  the  property  allied  to 
have  been  stolen? 

This  question  must  be  answered  in  tbe 
affirmative. 

[2]  The  indictment,  since  it  contains  only 
one  count,  must  be  regarded  as  an  indict* 
ment  for  car  breaking.  Si»eer's  Case,  17 
Grat.  (58  Ya.)  574;  Vaughan's  Case,  17  Grat 
(58  Va.)  576;  Butter's  Case,  81  Va.  169. 
Concerning  the  sufficiency  of  the  descrip- 
tion, in  such  an  indictment,  of  the  proper- 
ty alleged  to  have  been  stolen,  this  is  said  In 
Vaughan's  Case,  Just  cited: 

"  •  *  •  Allegation  of  an  actual  larceny  ta 
only  in  aid  of  the  allegation  of  intent.  If 
that  allegation  were  struck  out  altogether, 
enough  would  remain  to  describe  tbe  offense  of 
which  the  prisoner  has  been  convicted.  Sadi 
being  the  object  for  which  the  charge  of  an 
actual  larceny  is  introduced  in  cases  of   this 
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character.  It  need  not  be  laid  with  the  same  for- 
mality as  in  an  indictment  for  the  larceny  it- 
self. [Citing  cases.]  It  is  always  better,  how- 
ever, to  lay  th^  charge  of  larceny  in  proper 
form,  to  ayoid  objection  in  case  the  prisoner 
should,  as  he  may,  on  sudi  a  count  as  this, 
be  found  not  gnilty  of  the  breaking  and  enter* 
ing,  bat  gnilty  of  the  larceny." 

See,  to  same  effect,  Wright's  Case,  82  Va. 
183. 

[3]  The  indictment  in  the  case  in  Judg- 
ment is  sufQdently  specific  in  its  description 
of  the  property  stolen  to  have  sustained  a 
conviction  of  larceny  thereunder,  even  if  it 
had  contained  no  other  description  of  the 
property  stolen  than  the  species  or  names 
of  the  articles,  their  number,  and  the  name 
of  the  special  owner  thereof,  (this  being  a 
case  of  special  ownership  or  bailment,  the 
goods  having  been  stolen  from  a  common 
carrier,  a  special  owner),  all  as  set  forth 
In  the  indictment  2  Bish.  New  Cr.  Proc 
(4th  Ed.)  {§  699,  700,  702,  710.  The  Indict- 
ment, however,  also  names  the  consignees 
to  whom  the  property  was  shipped.  This 
furnished  further  means  of  identifying  the 
property  beyond  all  reasonable  doubt 
Therefore,  in  any  aspect  of  the  case,  the  in- 
dictment was  sufficient  in  its  description  of 
the  property. 

[4]  2.  Did  the  court  err  in  giving  instruc- 
tion X  copied  in  the  statement  preceding 
this  opinion? 

This  question  must  be  answered  in  the 
negative. 

The  only  portion  of  this  instruction  which* 
is  claimed  to  have  been  erroneous  is  italicise 
ed  in  the  copy  of  it  appearing  above.  The 
material  portion  of  the  instruction  reads  as 
follows: 

'^f  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  «  •  •  that  the  defendants, 
i>r  either  of  them^  broke  and  entered  the  rail- 
road car  with  intent  to  commit  larceny  therein, 
you  should  find  them  guUty  as  charged  in  the 
indictment     «    •     • " 

It  is  obvious  that,  if  this  language  were 
to  be  understood  as  meaning  literally  and  in 
the  abstract,  what  it  says,  the  instruction 
would  be  erroneous.  But  every  instruction 
must  be  construed  in  the  light  of  tiie  evi- 
dence which  has  been  Introduced  before  th^ 
jury.  In  the  case  in  Judgment  the  circum- 
stance that  both  of  the  accused  were  seen 
together,  and  were  shown  by  the  evidence 
to  have  acted  in  concert  in  the  occurrences 
wliich  most  Incriminated  them,  prominent- 
ly appears  from  the  record.  And  it  is  so 
obvious,  when  the  instruction  is  read  in  the 
light  of  the  evidence,  that  the  jury  were  in- 
tended to  be  instructed  that  they  could  find 
both  of  the  accused  guilty  of  the  car  break- 
ing if  they  believed  that  only  one  of  them 
did  the  breaking  only  in  the  event  that  the 
jury  believed  from  the  evidence  that  the 
otlier^  in  such  case,  was  aiding  and  abet- 


ting the  commission  of  the  offense,  and,  in- 
deed, a  different  understanding  of  the  in- 
struction would  have  been  so  plain  a  direc- 
tion to  the  Jury  to  find  a  verdict  that  would 
shock  the  sense  of  Justice  of  every  one,  that 
we  are  satisfied  the  Jury  were  not  misled  by 
the  instructions  to  the  prejudice  of  either  of 
the  accused. 

[B]  3.  Did  the  court  err  in  refusing  to  give 
instruction  A  asked  for  by  the  accused? 

This  question  must  be  answered  in  the  neg- 
ative. 

It  will  be  observed  that  it  was  not  asked 
that  the  Jury  be  told  by  this  instruction  that 
the  mere  evidence  of  the  possession  referred 
to  was  not  of  itself  sufi9cient  to  establish  the 
guilt  of  the  accused  of  the  crime  of  the  car 
breaking.  The  instruction  as  asked  would 
have  told  the  Jury,  in  substance,  that  the  pos- 
session referred  to  was  not  a  circumstance 
which  they  could  consider  at  all  as  evidence 
of  the  guilt  of  the  accused  of  the  crime  of 
the  car  breaking.  Such  an  instruction,  ac- 
cording to  all  of  the  authorities,  would  have 
been  erroneous.  2  Bish.  Cr.  Proc.  (4th  Ed.) 
§§  152,  739-747,  and  the  authorities  cited  in 
the  notes  to  these  sections;  Henderson's 
Case,  98  Va.  800,  34  S.  E.  881;  Gravely's 
Case,  86  Va.  396,  10  S.  B.  431;  Hairs  Case,  3 
Grat  (44  Va.)  593;  Wright's  Case,  82  Va 
183;  Branch's  Case,  100  Va.  837,  41  S.  tl 
802 ;  Tyler's  Case,  120  Va.  868,  91  S.  E.  171 
Stallard's  Case,  130  Va.  — ,  107  S.  B.  722 
Elmoe's  Case,  131  Va.  — ,  110  S.  B.  257; 
State  V.  Brady,  121  Iowa,  561,  97  N.  W.  62, 
12  L.  E.  A.  (N'.  S.)  199,  and  note  thereto,  and 
cuthorities  therein  cited. 

As  said  in  2  Bish.  New  Cr.  Proc.  §  152,  su- 
pra: 

"The  Goods  Stolen.— In  a  burglary,  as  con- 
necting the  defendant  with  the  corpas  delicti, 
his  recent  possession  of  them,  whether  charged 
in  the  indictment  to  have  been  stolen  or  not, 
the  circumstances  of  the  possession,  and  how 
far.  he  accounted  therefor,  may  be  shown.  "We 
shall  see  (post,  sections  789-746)  that  in  cases 
of  pure  larceny  opinions  are  not  quite  uniform 
upon  the  effect  of  this  evidence;  it  is  the  same 
in  burglary.  The  question  is  much  influenced 
by  the  facts  special  to  the  particular  case.  In 
reason,  the  jury,  not  the  court,  should  deter- 
mine what  this  evidence  proves  *  *  ♦  »»  (cit- 
ing numerous  authorities  and  among  them 
Gravely's  Case,  supra,  86  Va.  896,  10  S.  B. 
431. 


As  said  in  Gravely's  Case: 

•*•  •  •  Where  goods  have  been  obtain- 
ed by  means  of  a  burglary  or  housebreaking, 
the  fact  of  such  possession  is  a  most  material 
circumstance  to  be  considered  by  the  jury,  and 
where,  in  addition  to  such  possession,  other  in- 
culpatory circumstances  are  proved,  such,  for 
example,  as  the  refusal  of  the  accused  to  give 
any  account,  or  his  giving  a  false  account,  of 
how  he  came  by  the  goods,  such  proof  will  war- 
rant a  conviction.  In  other  words,  to  use  th« 
language  of  the  books,  there  should  be  some 
evidence  of  guilty  conduct,   beaidta  the   bare 
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pOBsessioD  of  the  stolen  property,  before  the 
presomption  of  burglary  or  housebreaking  is 
superadded  to  that  of  the  larceny.    •    *    •  *• 

[l-t]  As  held  by  all  the  modem  cases,  In- 
cludlng  all  of  the  cases  la  Virginia  on  the 
subject,  the  conclusion  to  be  drawn  from  the 
drcmnstances  of  the  possession  of  the  stolen 
goods,  in  cases  of  the  character  of  that  in 
Judgment,  is  one  of  fact,  and  not  of  law,  and 
is  one  which  is  peculiarly  and  solely  in  the 
province  of  the  Jury.  And  it  is  a  subject 
more  than  ordinarily  beset  with  difficulties, 
and  on  which  any  instruction  which  may  be 
given  by  the  court  must  be  phrased  with  very 
great  care  indeed,  so  as  not  to  infringe  upon 
the  prerogative  of  the  Jury  as  sole  Judges  of 
the  credibility  and  weight  to  be  given  to  the 
testimony.  The  issues  of  fact  involved  in  such 
case  are  frequently  numerous,  and,  under  our 
practice,  the  evidence  bearing  upon  such  is- 
sues needs  to  be  weighed  and  considered  by 
the  Jury,  where  there  is  a  trial  by  Jury,  unin- 
fluenced by  the  opinion  of  the  trial  Judge. 
There  is  the  corpus  delicti  to  be  proved  be- 
fore any  inference  of  guilt  can  arise  from 
the  possession  of  the  fruits  of  the  crime.  2 
Bish.  New  Or.  Proc.  |{  152  and  739(2).  Then 
there  are  the  special  facts  of  the  particular 
case  concerning  the  circumstances  of  the  pos- 
session, in  connection  with  the  other  evi- 
dence. The  significance  of  the  possession  will 
vary  with  the  special  facts  and  the  other  evi- 
dence in  each  case,  among  which  are  the 
nearness  or  remoteness  of  the  proven  posses- 
sion to  the  crime  charged,  the  nature  of  the 
thing  possessed,  as  passing  readily  from  hand 
to  hand  or  not,  or  as  likely  or  not  likely  to 
have  been  put  by  another  in  the  possession 
of  the  accused  without  his  knowledge  at 
the  time,  whether  any  explanation  is  given 
by  the  accused  of  the  possession,  whether,  if 
the  accused  is  silent  on  the  subject,  his  si- 
lence, under  the  circumstances,  is  consistent 
with  his  innocence  of  the  crime  imputed  to 
him,  what  explanation  is  given  of  the  pos- 
session, where  the  accused  undertakes  to  give 
one,  together  with  such  other  circumstances 
as  ought  reasonably  to  influence  a  Juror's 
opinion.  2  Id.  {  740;  Kibler's  Case,  94  Va. 
804,  814,  815,  26  S.  E.  858.  What  is  said 
above  is  subject  to  this  qualification:  As  said 
in  2  Bish.  New  Gr.  Proc  t  742: 

'The  Just  doctrine  would  seem  to  be  that,  if 
the  possession  is  very  remote,  yet  how  remote 
must  depend  on  the  special  facts  o^  the  case, 
the  judge  at  his  discretion  will  exclude  H  as 
having  no  sufficient  tendency  to  prove  any- 
thhig.    •    •    •" 

It  is  not  claimed,  however,  in  the  case  in 
Judgment,  that  the  possession  was  so  remote 
as  to  come  within  this  qualification. 

[I]  The  record  in  the  case  before  us  shows 
that  there  were  "other  inculpatory  dzeomr 
stances  proved,"  and  "some  evidence  of  guil- 
ty conduct"  of  both  of'  the  accused,  "be- 
sides the  bare  possession  of  the  stolen  prop- 


erty." Hence  we  have  no  hesitancy  in  hold- 
ing that  the  trial  court  committed  no  error 
in  refusing  to  give  the  instruction  under  con- 
sideration, which,  in  substance,  would  have 
made  the  court  say  to  the  Jury,  as  a  conclu- 
sion of  law,  that  they  could  not  consider 
the  evidence  as  to  the  possession  of  the  stol- 
en goods,  even  though  they  might  believe 
from  the  evidence  that  there  were  other  in- 
culpatory circumstances  proved,  and  other 
evidence  of  guilty  conduct  of  both  of  the  ac- 
<:used,  besides  the  bare  possession  of  the 
stolen  property. 

[10]  4.  Did  the  court  err  In  refusing  to 
set  aside  the  verdict? 

The  indictment  containing  but  one  ooxmt, 
and  the  verdict,  being  a  general  one,  was  a 
verdict  finding  the  accused  guilty  of  the  ma- 
jor offense  of  car  breaking  charged  in  the  in- 
dictment Speer's  Case,  supra,  17  Grat  (58 
Va.)  574;  Butler's  Case,  supra,  81  Va.  162. 

The  position  is  taken  for  the  accused  that, 
even  if  the  evidence  with  respect  to  the  pos- 
session of  the  stolen  goods  could  have  been 
properly  considered  by  the  Jury — 

'^there  is  not  a  syllable  of  evidence  in  the  record 
to  connect  [the  accused]  with  the  robbery  of 
[the]  car,  •  •  •  and,  while  the  possession 
of  recently  stolen  articles  raises  the  presump- 
tion of  a  larceny  of  the  articles,  it  has  never 
been  held  that  the  possession  of  the  stolen 
property,  unaccompanied  with  any  guilty  con- 
duct, could  raise  the  presumption  of  house- 
breaking"— citing  Henderson's  Gassi  Gravdy's 
Case,  and  Branch's  Case,  supra. 

[11]  It  is  unnecessary  for  us  to  consider 
here  whether  there  is,  accurately  speaking, 
any  difference  between  the  rule  prevailing  In 
modem  times  in  almost,  if  not  quite^  all  of 
the  jurisdictions,  including  Virginia,  upon  the 
subject  of  the  inference  of  guilt  of  the  ac- 
cused which  the  Jury  may  be  warranted  in 
drawing  from  the  circumstance  of  the  pos- 
session of  stolen  property,  in  larceny,  as  dis- 
tinguished from  burglary  or  housebreaking, 
cases,  further  than  to  say  this:  There  are 
statements  in  the  opinions  in  a  number  of  the 
cases  in  Virginia  to  the  effect  that  "the  gen- 
eral rule  of  the  conunon  law"  on  the  subject 
in  cases  of  larceny  has  never  been  held  in 
Virginia  to  apply  to  the  same  effect  in  cases 
of  burglary  or  housebreaking.  But  the  fact 
remains  that  the  rule  which  the  Virginia 
cases  lay  down  as  applicable  to  cases  of  bur- 
glary and  housebreaking  is,  in  truth,  precisely 
the  same  as  "the  general  rule  of  the  common 
law"  on  the  subject  as  applied  to  larceny 
cases,  according  to  Mr.  Bishop  and  the  great 
weight  of  authority. 

In  Wright's  Case,  supra,  82  Va.  at  page 
188,  indeed,  this  is  said: 

"  'Though  the  mere  possesdoD  of  the  stolen 
property  might  not  be  prima  facie  evidence  of 
the  burglary  or  housebreaking  charged*  yet, 
in  connection  with  other  evidence  of  such  Imr- 
glary  or  housebreaking,  evidence  of  such  pos- 
session of  stolen  goodJB  is  admissible;  and  upon 
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proof  of  a  larceny  haTtng  been  committed,  and 
of  Uie  goods  stolen  having  been  found,  short* 
I7  afterward,  in  possession  of  the  prisoner,  the 
genera]  rule  will  attach  that  •  *  *  it  is  in- 
cumbent upon  the  prisoner  to  proYO  how  he 
came  by  the  property,  otherwise  the  presump- 
tion is  that  he  obtained  it  feloniously.'  Sec- 
tion 2,  Russell  on  Grimes  (Ed.  1887)  p.  128; 
Davis'  Grim.  Law,  p.  193;  8  Greenleaf,  Bv.  | 
81;  8  Rob.  Prac,  old,  p.  224. 


f> 


Tbl9  la  a  statement  of  the  rule  under  con* 
sideration,  as  applicable  to  burglary  and  cas- 
es of  that  character,  almost,  if  not  precisely, 
in  the  very  form  in  which  the  oldest  author- 
ities lay  it  down  as  applicable  to  cases  of  lar- 
ceny. In  Branch's  Gase,  supra,  100  Ya.  889, 
840,  41  S.  E.  862,  the  modem  doctrine  on  the 
subject,  applicable  alike  to  the  former  class 
of  cases  Just  mentioned  and  to  larceny  cases, 
Is  approved  as  in  force  in  Virginia  by  citing 
the  same  sections  of  2  Bish.  Kew  Gr.  Proc. 
as  those  we  have  above  cited.  In  the  opinion 
of  the  court  in  Branch's  Gase,  100  Va.  at 
pages  839,  840,  41  S.  E.  8^,  868,  this  is  said: 

f  m  *  •  Recent  and  unexplained  possession 
of  stolen  goods,  is  a  pregnant  circumstance, 
and,  accompanied  by  other  incriminating  facts, 
may  be  conclusive  of  guilt  of  the  *  *  * 
crime  of  breaking  the  house  from  which  it  is 
shown  that  the  goods  were  stolen;  and  if  the 
recent  possession  by  the  accused  of  articles 
stolen  from  the  house  broken  into  is  proved, 
and  it  appears,  that  he  could  only  have  gotten 
the  articles  by  taking  them  from  the  house 
felonioui^  entered,  this  would  seem  to  be  suffi- 
cient to  convict  him  of  housebreaking.  Whart. 
Gr.  L.  1 1606;  Bish.  Gr.  Proc,  H  152,  739,  and 
747;   Walker's  Gase,  28  Gratt  969." 

And  Gravely's  Gase,  is  also  cited,  and  the 
doctrine  of  that  case  is  restated. 
And  in  Stallard's  Gase,  supra,  this  ia  said: 

'The  Jury  might  have  convicted  •  •  • 
of  larceny  only,  upoii  the  evidence  of  recent 
unexplained  and  exclusive  possession  of  stolen 
goods,  but  when  to  the  evidence  of  such  posses- 
sion, was  added  the  evidence  that  the  goods 
were  initially  acquired  by  entry  of  Sivert's  barn 
in  the  nighttime,  and  a  false  account  of  bow 
defendant  came  by  the  goods,  the  Jury  were 
justified  in  convicting  the  prisoner  of  the  high- 
er offense." 

There  can,  indeed,  be  little  doubt  but  that, 
in  the  particular  under  consideration,  as  In 
others,  there  has  been  a  development  and  im- 
provement in  the  condition  of  the  law  in 
modem  times.  Not  that  the  law  itself  has 
changed,  but  the  statement  of  it  has  changed. 
Ab  said  in  2  Bish.  New  Gr.  Proc.  t  740  (3): 

•«  •  •  «  ijj^^  doctrine  in  some  of  our  states 
is  not  now  the  same  as  in  earlier  years.  [Re- 
ferring to  numerous  cases  in  thirty  of  the 
American  States  and  in  England.]  It  will  be 
comforting  to  the  well-wishers  of  our  juris- 
prudence, who  examine  these  cases,  and  who 
remember  the  condition  of  the  law  on  this  sub- 
ject fifty  years  ago,  to  note  that  very  little  now 
remains  in  our  reports  of  unfortunate  old  doc- 


trines   which    have    melted    before    inflowing 
light." 

It  would  take  us  too  far  afield  to  here 
pursue  the  inquiry  as  to  what  is  the  precise 
rule,  stated  as  aforesaid  as  applicable  in  lar- 
ceny cases,  to  which  reference  is  made  in 
some  of  the  cases  of  burglary  and  house- 
breaking in  Virginia.  It  is  sufficient  here  to 
say  that  the  rule,  as  stated  in  the  last-named 
cases  as  applicable  to  burglary  and  the  like 
character  of  cases,  is,  in  substance,  the  same 
as  laid  down  in  the  quotation  we  have  made 
above  from  Gravely's  Gase. 

The  precise  question  we  have  presented  for 
our  decision,  therefore,  is  this: 

[12]  5.  Does  proof  that  the  initial  wrong- 
ful possession  of  the  goods  in  question  was 
obtained  by  means  of  the  felonious  breaking 
and  entering,  coupled  with  the  further  proof 
(a)  of  actual  false  swearing  by  the  accused  on 
the  subject  of  the  possession  of  the  stolen 
goods  (such  as,  for  example,  on  voluntarily 
taking  the  stand  as  a  witness  his  testifying 
that  he  never  had  any  possession  of  any  of 
the  stolen  goods,  when  there  is  ample  evi- 
dence for  the  conunonwealth  to  the  contrary), 
or  (b)  of  his  giving  a  false  account  of  the 
possession  of  the  stolen  goods,  or  (c)  that  the 
offenses  of  the  breaking  and  entering  and  of 
the  larceny  were  committed  at  the  same  time, 
and  by  the  same  person  or  persons,  and  the 
circumstance  that  the  accused,  although  tes- 
tifying as  a  witness  in  the  case,  does  not 
claim  that  he  obtained  the  possession  of  the 
goods  from  any  one  or.  in  any  other  way  than 
by  means  of  the  felonious  breaking  and  en- 
tering, furnish  suflldent  evidence  of  the 
other  inculpatory  circumstances,"  or  other 
guilty  conduct,  besides  the  bare  possession 
of  the  stolen  property,"  whidi,  according  to 
the  authorities,  will  support  a  verdict  of  the 
Jury  finding  the  accused  guilty  of  the  crime 
of  the  breaking  and  entering  with  the  intent 
to  commit  larceny? 

.  We  are  of  opinion  that,  in  any  one  of  the 
three  situations  stated,  there  would  be  suf- 
ficient evidence  of  the  superadded  facts  men- 
tioned to  support  such  a  verdict  And,  as 
appears  from  the  statement  preceding  this 
opinion,  all  three  of  these  situations  appear 
from  the  record  in  the  case  before  us,  as  the 
Jury  were  warranted  by  the  evidence  in  find- 
ing, and  involve  both  of  the  accused,  with  re- 
spect certainly  to  some  of  the  raincoats,  and 
some  of  the  shoes  also,  which  constituted 
portions  of  the  stolen  property  according  to 
the  evidence  for  the  Gommonwealth. 

[13]  It  should  be  said  that  in  all  of  the 
Virginia  cases  which  have  been  referred  to 
in  argument,  and  which  have  been  cited 
above,  in  which  convictions  of  burglary  or 
housebreaking  have  been  sustained,  there 
were  some  circumstances  in  evidence,  such 
as  tracks  supposed  to  be  those  of  the  ac- 
cused, or  possession  of  tools  supposed  to  have 
been  used  in  the  breaking,  or  other  like  dr- 
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cumstancea,  to  connect  the  accused  with  the 
breaking  and  entering;  and  In  none  of  these 
cases  did  the  conyictlon  rest  upon  such  situ- 
ations as  (a),  (b),  or  (c),  aforesaid,  alone; 
but  the  court  did  not  base  Its  decisions  In 
these  cases  upon  the  existence  of  such  special 
dreumstances,  and,  In  reason  and  upon  just 
principles,  which  are  elaborated  In  the  au- 
thorities aboTO  cited,  and  need  not  be  further 
set  forth  here,  In  such  situations  the  pos- 
session of  the  stolen  property  cannot  be  said 
to  be  unaccompanied  by  evidence  of  guilty 
conduct,  and  the  guilty  conduct,  which  the 
evidence  tends  to  prove,  Is,  In  such  situa- 
tions, so  Inextricably  linked  up  and  connect- 
ed with  the  felonious  breaking  and  entering 
that  It  has  convincing  probative  value  as 
tending  to  establish  the  guilt  of  the  accused 
of  that  offense,  and,  where  a  verdict  of  guilt 
of  such  offense  Is  returned  by  the  jury,  must 
be  considered  as  evidence  supporting  the  ver- 
dict In  its  finding  connecting  the  •  accused 
with  such  offense. 
[14]  As  said  In  Elmoe's  Case,  supra: 

"It  is  unnecessary  for  os  to  say  anything 
as  to  the  right  of  the  accused  to  remain  silent 
as  to  how  he  obtained  the  goods,  as  he  did  not 
remain  silent." 

Both  of  the  accused  in  the  case  In  judg- 
ment voluntarily  took  the  stand  as  witness- 
es, and  a  defense  which  they  did  not  make 
for  themselves  In  their  testimony,  such  as 
that  they  obtained  the  possession  of  the  stol- 
en property  from  some  one  else,  who  may 
have  committed  the  <^ense  of  car  breaking, 
cannot  be  regarded  by  us  as  entitled  to  suffi- 
cient weight  to  disturb  the  verdict  of  the  jury 
In  view  of  all  the  evidence  In  the  case;  and 
the  guilty  conduct  of  both  of  the  accused 
in  false  swearing  cannot  be  said  by  us  not 
to  have  been  evidence  tending  to  show  their 
guilt  of  the  car  breaking. 

[16]  6.  Did  the  court  err  in  refusing  to 
give  Instruction  B,  asked  for  by  the  accused, 
to  the  effect  that  it  was  Incumbent  on  the 
commonweailth  to  prove  that  the  general 
owners  of  the.  goods  were  deprived  of  such 
ownership? 

This  question  must  be  answered  In  the 
negative. 

As  said  in  2  Blah.  New  Or.  Proc  (4th  Ed.) 
U  720,  721: 


"2.  Where  there  is  both  a  general  and  special 
owner,  the  rule  is  nearly  universal  that  the 
pleader  may  charge  the  goods  as  belonging  to 
either,  though  often  the  convenience  of  maldng 
proof  will  suggest  practical  grounds  for  choice. 
For  example: 

"3.  Goods  stolen  from  a  common  carrier  may 
be  laid  as  his  or  as  the  general  owner^s.  More 
fully: 

"Sec.  721.  1.  Special  Ownership.— The  rule  is 
general  •  •  •  that,  where  chattels  are 
taken  feloniously  from  any  bailee  or  other  spe- 
cial owner,  *  •  •  the  ownership  may  be  laid 
either  in  such  possessor  or  the  real  owner,  at 
the  election  of  the  pleader." 

[16]  In  the  case  in  judgment  the  special 
ownership  of  the  common  carrier  was  laid  in 
the  Indictment  by  allegation  of  the  facts  con- 
stituting such  ownership,  and  such  facts, 
and,  hence,  such  ownership,  were  proved  at 
the  trial.  Such  being  the  case,  proof  of  the 
general  ownership  and  loss  by  the  general 
owner  was  unnecessary. 

There  is  but  one  remaining  question  pre- 
sented for  our  decision  by  the  assignments  of 
error,  and  that  is  this: 

[17]  7.  Did  the  court  err  In  refusing  to 
give  Instruction  C,  asked  for  by  the  accused, 
which  was  as  follows: 

*The  court  instructs  the  jury  that  there  is  no 
evidence  in  this  case  to  support  the  charge  of 
car  breaking." 

We  have  a  statute  (section  0003  of  the 
Code)  which  expressly  forbids  such  an  in- 
struction being  given  in  civil  cases.  As  held 
In  Montgomery's  Case,  98  Va.  852,  856,  37  S. 
B.  1,  it  Is  not  the  practice  in  the  courts  of  this 
state  to  give  such  an  instruction  In  criminal 
cases.  And,  besides,  since  the  commonwealth 
has  no  appeal  In  criminal  cases  such  as  that 
in  judgment,  and  hence  has  no  means  of 
correcting  the  error  if  such  an  instruction  is 
erroneously  given  in  such  cases.  It  is  mani- 
fest that  the  inauguration  of  the  practice  of 
giving  such  instructions  as  that  in  question 
cannot  be  approved  by  the  courts,  although 
not  forbidden  by  statute. 

The  case  will  be 

Affirmed. 

This  case  was  argued  before  Judge  WBI^ 
took  bis  seat  on  the  court 
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each  other,  but  the  same  corrob<^ratioii.  is  re- 
quired as  if  there  were  only  one. 


(Supreme  Court  of  Appeals  of  Virginia.    March 
16^  1922.    Rehearing  Denied  April  3, 

1922.) 

t.  Graad  jury  ^=»34— Appearance  of  proseout- 
ing  attorney  during  deliboratlons  does  not  re- 
quire abatement  of  Inilictment  nnless  prejodl- 
cial. 

Though  it  was  a  violation  of  Code  1919,  i 
48^,  for  the  prosecuting  attorney  to  appear 
before  the  grand  jury  during  their  deliberations 
when  not  sworn  as  a  witness,  his  appearance 
before  them  does  not  require  an  abatement  of 
the  indictment  unless  it  prejudiced  defendant. 

2.  Statutes  ^s»22534— Incorporation  of  prior 
Code  section  In  later  Code  without  change 
adopts  prior  constnictlon. 

Where  the  revisers  and  Legislature  incor- 
porated a  section  of  the  Code  of  19^,  without 
change,  in  the  Code  of  1919  as  section  4864, 
they  impliedly  adopted  the  construction  placed 
on  the  former  Code  section. 

3.  Grand  Jury  «=s>34— Advlee  to  grand  Jury  held 
not  to  have  prejudiced  accused. 

Where  the  prosecuting  attorney,  when  he 
appeared  before  the  grand  jury  at  their  re- 
quest without  being  sworn  as  a  witness,  merely 
advised  them  that  they  could  strike  from  an  in- 
dictment against  numerous  defendants  as  pre- 
sented to  them  the  names  of  two  of  those  de- 
fendants,  the  attorney's  appearance  was  not 
prejudicial  to  another  defendant  charged  by  the 
same  indictment,  and  does  not  entitle  that  de- 
fendant to  an  abatement  of  the  indictment. 

4.  Criminal  law  «s>3l7,  351(10),  72M/2(2)— 
Commonwealth  oould  Inquire  whether  defend- 
ant kept  a  material  witness  away,  and  In- 
ference and  argument  thereon  proper. 

In  a  prosecution  for  participation  in  a  mob 
which  attempted  to  lynch  a  prisoner,  where  a 
witness  for  the  commonwealth  had  testified 
that  he  and  a  brother  of  accused  were  members 
of  the  mob,  and  had  restrained  accused  from 
shooting  at  a  negro  on  the  way,  the  brother  of 
accused  would  have  been  a  material  witness; 
and  it  was  competent  for  the  prosecution  to 
show  it  had  attempted  to  procure  his  presence 
and  to  inquire  of  both  accused  and  his  father 
whether  they  had  anything  to  do  with  keep- 
ing the  witness  away,  and  the  fact  that  the  de- 
fendant made  no  attempt  to  produce  the  broth- 
er as  a  witness  was  a  matter  for  fair  inference 
and  argument. 

5.  Criminal  law  €=:>lll9(4)»Argnment  object- 
ed to  must  be  shown  by  reoord. 

Alleged  error  in  the  argument  of  the  pros- 
ecuting attorney  cannot  be  reviewed,  where 
there  is  nothing  in  the  record  to  show,  either 
that  the  argument  was  made,  or  that  it  was  ob- 
jected to,  since  error  must  be  affirmatively 
shown  by  the  record. 

6.  Criminal  law  ^=s>5ll(tO)^Accomplices  ean- 
not  oorroborate  each  other.- 

Where  two  or  more  accomplices  are  pro- 
duced as  witnesses,   they  cannot  corroborate 


7.  Criminal  law  ^=s>5tD,  829(10)— Conviction 
may  he  based  upon  uncorroborated  aooom- 
pllce  testimony;  refusal  of  requested  chame 
accomplices  could  not  oorroborate  each  other 
held  not  prejudicial  In  view  of  charge  given. 

Where  the  court  had  charged  the  jury  thaf^ 
a  conviction  might  be  based  upon  the  testi- 
mony of  an  accomplice  without  any  corrobora* 
tion,  which  was  correct,  but  that  such  testi- 
mony should  be  received  with  caution,  it  was 
not  prejudicial  error  to  refuse  a  requeste(^ 
charge  that  an  accomplice  could  not  be  corrob' 
orated  by  the  testimony  of  another  accomplice. 

8.  Criminal  law  ^=:p572— Defendant  need  not 
eetabllsh  alibi  by  preponderance  of  evidenoe. 

In  a  prosecution  for  an  offense  which  nec- 
essarily involved  the  presence  of  accused  at  the 
commission  thereof,  proof  of  his  presence  is  an 
essential  part  of  the  prosecution's  case,  and  he 
need  not  prove  the  defense  of  alibi  by  a  pre- 
ponderance of  the  evidence,  but  only  by  evi- 
dence sufficient  to  raise  a  reasonable  doubt  as 
to  his  presence. 

9.  Criminal  taw  ^=:»822(I3)— Instruotlon  re- 
quiring proof  of  alibi  by  preponderance  of  ev- 
idence held  oured. 

A  statement  in  an  instruction  that,  where 
the  accused  relies  upon  an  alibi,  the  burden  of 
proving  it  rests  upon  accpsed,  although  indi- 
cating that  alibi  must  be  proved  by  preponder- 
ance of  evidence,  does  not  require  a  reversal, 
taking  the  instruction  as  a  whole,  where  the 
prosecution  was  required  to  prove  every  ele- 
ment of  the  offense  beyond  a  reasonable  doubt, 
and  the  court  gave  several  instructions  at  the 
request  of  accused  to  the  effect  that  the  jury 
must  acquit  if  they  had  any  reasonable  doubt 
of  the  guilt  of  the  accused,  which  must  have 
existed  if  the  jury  had  any  doubt  as  to  wheth- 
er accused  was  present  in  the  commission  of 
the  offense. 

10.  Criminal  law  ^s>723(l) —Argument  of 
prosecuting  attorney  held  not  appeal  to  pas- 
sion. 

In  a  prosecution  of  accused  for  participa- 
tion in  a  mob  which  attempted  to  lynch  a  negro, 
where  the  evidence  showed  there  was  consid- 
erable shooting  by  the  mob  and  damage  was 
done  to  the  jail,  an  argument  by  the  prosecut- 
ing attorney,  inquiring  whether  a  crowd  of 
moonshiners  were  to  be  permitted  to  come  into 
the  town,  shoot  it  up,  frighten  the  women  and 
children,  break  into  the  jail  and  destroy  the 
county's  property  and  go  unpunished,  was  not 
unsupported  by  the  evidence,  and  was  not  an 
appeal  to  passion  and  prejudice,  even  though 
accused  was  nbt  charged  with  the  commission 
of  any  of  those  acts. 

It.  Criminal  law  ^=:»7 1 3— Considerable  latitude 
Is  allowed  in  argument. 

Very  considerable  latitude  must  be  allowed 
to  counsel  in  the  argument  of  their  cases. 

Burks,  J.,  dissenting. 

Error  to  Circuit  Court,  Halifax  County. 

John  H.  Draper  was  convicted  of  assault, 
and  he  brings  error.    Affirmed. 


^s»For  other  cases  see  same  (opio  and  KBY-NUMBBR  In  all  Key-Numbered  Dtgests  and  Indexes 


472 


Ul  S0UTHBA8TEBN  BEPOBTBB 


(Va. 


Martin  &  Leigh,  of  South  Boston,  for  plain- 
ciff  in  error. 

John  B.  Sanndera,  Atty.  Gen.,  J.  D.  Hank, 
Jr.,  Asst  Atty.  Gen.,  and  Leon  M.  Bazile, 
Second  Aast  Atty.  Gen.,  tor  the  Common- 
wealth. 

KELLY,  P.  The  defendant,  John  H. 
Draper,  indicted  along  with  14  other  alleged 
confederates  for  conspiring  and  attempting 
to  murder  one  Jim  Coleman,  was  found  guilty 
of  an  assault,  and  seatenced  to  serve  a  term 
of  12  mcmths  in  Jail  and  to  pay  a  fine  of 
$600. 

The  following  brief  preliminary  statement 
of  facts  will  be  helpful  to  a  iiroper  under- 
standing and  disposition  of  the  several  ques- 
tions arising  on  this  writ  of  error: 

On  Sunday,  March  20,  1920,  Jim  Coleman, 
a  negro,  was  lodged  in  jail  charged  with  the 
murder  of  a  white  man  ni^ned  Bickman. 
That  night  an  armed  mob  attacked  the  jail, 
and,  having  unsuccessfully  attempted  first 
to  secure  the  keys  from  the  Jailer  and  then 
to  break  down  the  doors,  fired  a  number  of 
shots  into  the  building.  The  evidence  tend- 
ed to  show  that  the  inob  was  seeking  Jim 
Coleman,  and  that  the  defendant  was  a  par- 
ticipant and  fired  a  shot  into  the  room  where 
Coleman  was  confined.  Some  of  the  men  in 
the  party  were  drinking,  and  the  defendant 
admits  that  he  had  taken  three  drinks  in  his 
room  at  the  hotel  that  night  There  was 
a  good  deal  of  shooting,  and  the  community 
was  excited  and  alarmed.  The  mob  failed, 
however,  in  its  apparent  purpose,  and  no- 
body was  hurt,  but  the  doors  and  windows 
of  the  JaU  were  damaged,  and  two  or  three 
distillery  "worms'*  which  bad  been  captured 
and  stored  at  the  Jail  were  missing  after 
the  crowd  dispersed. 

The  defendant  denied  that  he  was  pres- 
ent or  in  any  wny  involved  in  the  attack  on 
the  Jail,  but  his  counsel  concedes  that  there 
was  evidence  before  the  Jury  sufficient  to 
warrant  the  verdict.  He  insists,  however, 
that  sundry  errors  were  committed  by  the 
trial  court  to  his  prejudice,  for  which  we 
are  asked  to  award  him  a  new  trial. 

1.  The  defendant  tendered  a  plea  in  abate- 
ment whereby  he  sought  to  have  the  indict- 
ment quashed  on  grounds  stated  in  the  plea 
as  follows : 

"Jas.  S.  Basley,  tbe  attorney  for  the  eom- 
monwealth,  after  the  grand  Jury  was  sworn  and 
had  retired  to  their  room  to  consider  and  delib- 
erate on  said  verdict,  went  before  said  grand 
Jnry  daring  their  deliberation  and  advised  said 
grand  Jury  to  find  said  indictment  a  true  bill, 
and  said  attorney  for  the  commonwealth  was 
not  at  the  time  he  was  before  said  grand  jury 
and  while  they  were  deliberating  on  said  indict- 
ment acting  as  a  duly  sworn  witness.  And  by 
reason  of  said  illegal  conduct  of  said  attorney 
for  the  commonwealth,  and  of  the  said  grand 
jury,  this  defendant  has  been  injured  and  prej- 
udiced and  said  indictment  returned." 


Issue  was  Joined  on  this  plea,  and  Mr. 
Easley,  attorney  for  tbe  commonwealth,  be- 
ing called  as  a  witness,  testified  as  follows: 

**!  will  state  from  my  recollection  that  I 
was  not  sworn  as  a  witness  before  the  grand 
Jury,  nor  did  I  testify  before  the  grand  Jury, 
but  I  was  asked  to  appear  before  them,  which 
I  did.    Those  are  the  facts  as  I  recollect  them. 

"Did  you  advise  them  to  find  an  indictment? 

"I  did  not;  no,  sir.  I  was  not  asked  in  re- 
gard to  that  I  asked  them  to  strike  off  two 
names  from  the  indictment,  they  asked  me  if 
they  had  a  right  to  find  a  true  bill  as  to  some 
and  not  as  to  others,  and  I  told  them  they  had 
a  right  to  strike  out  those  names,  and  tibey  did 
take  a  pencil  and  strike  out  those  two  names. 
As  I  recollect,  that  is  the  question  I  was  con- 
sulted about 

"I  want  to  ask  you,  Mr.  Easley,  because  you 
will  recollect  that  I  mentioned  the  matter  to 
you  several  days  ago,  and  my  recollection  is  that 
you  told  me  that  you  went  before  the  grand 
jury,  and,  not  being  willing  to  take  the  re- 
sponsibility, you  advised  them  to  bring  in  an 
indictment 

"No,  sir;  I  stated  this,  that  I  had  stated  to 
the  grand  jury,  when  they  were  asking  about 
the  striking  out  of  some  names  in  the  indict- 
ment I  stated  that  I  had  included  in  the  in- 
dictment all  the  names  of  everybody  about 
whom  information  had  come  to  my  office  con- 
nected with  this  transaction,  and  it  was  prob- 
able that  there  was  some  names  included  in 
there  that  when  tried  before  a  petty  jury  they 
could  not  be  convicted,  but  I  felt  it  my  duty 
to  include  in  the  indictment  any  names  against 
whom  I  had  information. 

"I  appeared  there,  but  I  did  not  hurt  any- 
body, 1  struck  off  two  names.  I  was  inaccurate 
in  saying  it  was  done  at  my  suggestion;  I  told 
them  they  had  a  right  to  do  it.  I  want  the  rec- 
ord to  be  accurate  about  that" 

This  being  the  only  evidence  introduced 
for  or  against  the  plea,  the  court  rejected  the 
same,  and  refused  to  quash  the  indictment 

[1]  Section  4864  of  the  Code  contains  the 
following  provision  material  to  the  question 
under  consideration: 

« 

"It  shall,  however,  be  unlawful  for  any  at- 
torney for  the  commonwealth  to  go  before  any 
grand  jury  during  their  deliberationa  except 
when  duly  sworn 'to  testify  as  a  witness,  but 
he  may  advise  the  foreman  of  the  grand  jury 
or  any  member  Or  members  thereof  in  relatioD 
to  the  discharge  of  their  duties." 

This  statute  (found  in  section  8088  of  the 
Code  of  1904)  was  construed  by  this  court 
in  Mullins  v.  Commonwealth,  115  Va.  ^45, 
050,  79  S.  EI  324.  In  that  case  the  attorney 
for  the  commonwealth  was  in  the  grand  Jury 
room  several  times  during  the  deliberations 
of  that  body  at  the  term  at  which  the  indict- 
ment then  in  question  was  found,  liaving 
been  called  there  by  the  grand  Jury,  not  as 
a  witness,  but  for  consultation.  Ho  did  not 
advise  the  finding  of  the  Mullins  indictment, 
and  was  not  present  when  it  was  under  con- 
sideration. This  court,  in  an  opinion  by 
Judge  Cardwell  sustaining  the  action  of  the 
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trial  court  in  everruling  tlie  defendant's  plea 
and  refusing  to  quasli  the  indictment,  said: 

"Section  3988  of  the  Code  of  1901  does  de- 
clare it  unlawful  for  any  attorney  for  the  com- 
monwealth to  go  before  any  grand  jury  during 
tiieir  deliberations,  except  when  duly  sworn  to 
testify  as  a  witness,  with  the  qualification  that 
^e  may  advise  the  foreman  of  the  grand  jury  or 
any  members  thereof  in  relation  to  the  dis- 
charge of  their  duties.'  It  is  unquestionably 
the  policy  of  the  statute,  as  has  been  the 
practice  in  this  jurisdiction,  to  keep  the  grand 
jury  independent  of  all  outside  interference, 
free  and  untrammeled  in  their  deliberations, 
and  while  it  is  highly  reprehensible  for  any 
attorney  for  the  commonwealth  to  violate  in 
any  degree  either  the  terms  or  the  policy  of  the 
statute,  it  would  be  a  strained  constructicm  of 
it,  upon  the  facts  in  this  case,  to  say  that  there 
has  been  such  a  disregard  thereof  as  was  or 
might  have  been  injurious  and  prejudicial  to  the 
accused  and  calling  for  a  dismissal  of  the  in- 
dictment against  him,  upon  the  ground  that  it 
was  returned  by  the  grand  jury  because  the  at- 
torney for  the  commonwealth  went  before  the 
grand  jury  while  they  were  in  session  at  the 
July  term  of  the  court,  1912,  at  which  term 
this  indictment  was  found  and  returned  into 
court" 

[2J  We  have  no  disposition  to  overrule  or 
modify  the  construction  of  the  statute  as 
expressed  in  the  above  quotaticm  from  the 
MuUins  Case ;  and,  while  it  would  have  been 
more  prudent  and  appropriate  for  the  attor- 
ney for  the  commonwealth  in  the  instant 
case  to  have  kept  out  of  the  room  entirely 
during  the  deliberations  of  the  grand  jury, 
we  think  that  the  case  cited  furnishes  au- 
thoritative suiHiKNTt  of  the  action  of  the  trial 
court  in  rejecting  the  plea  and  refusing  to 
quasli  the  indictmenL  The  mere  presence 
of  the  attorney  for  the  commonwealth  in  the 
grand  jury  room  does  not  invalidate  an  in- 
dictment found  at  the  time,  if,  as  in  this 
case  and  In  the  MuUins  Case,  it  satisfactorily 
appears  that  the  accused  was  not  prejudiced 
thereby.  The  admonition  by  Judge  Cardwell, 
quoted  above,  should  be  carefully  observed 
by  the  attorneys  for  the  commonwealth,  and 
any  "going  before  the  grand  jury''  to  advo- 
cate or  influence  the  finding  of  an  indictment 
would  be  a  clear  and  substantial  violation  of 
the  law.  But  the  statute  authorizes  the  at- 
torney to  "advise  the  foreman  of  the  grand 
jury  or  any  member  or  members  thereof  in 
relation  to  the  discharge  of  their  duty." 
This  advice  ought  always,  as  a  matter  of 
prudence  and  propriety,  to  be  sought  and 
given  outside  the  grand  jury  room.  But  we 
are  not  prepared  to  hold  that  the  language 
of  the  statute  as  a  whole,  construed  in  the 
light  of  its  evident  purpose  and  of  the  deci- 
sion in  the  MuUins  Case,  means  that,  when 
the  attorney  in  response  to  a  request  by  the 
grand  jury  goes  to  their  room  and  gives  them 
advice  'In  relation  to  the  discharge  of  their 
duty,**  doing  so  in  a  proper  manner  and 
without  seeking  to  influ^ice  their  finding, 


he  thereby  renders  invalid  an  indictment 
thereafter  found  by  them  in  the  case  about 
which  he  thus  gives  the  advice.  The  revisers 
and  the  Legislature  Incorporated  section 
3988  of  the  Code  of  1904  without  change  in 
the  Code  of  1919  (section  4864),  thus  im- 
pUedly  ad(^ting  the  construction  placed 
thereon  by  the  Mullins  Case. 
•  [3]  In  the  case  at  bar  Mr.  Basley  went 
before  the  grand  jury,  not  volimtarUy,  but 
at  their  request,  not  to  advise  whether  they 
should  find  an  indictment,  but  to  say  whether 
they  had  a  right  to  find  a  true  biU  as  to 
some  and  not  as  to  others  whose  names  ap- 
peared in  the  draft  of  an  indictment  which 
had  already  been  prepared  by  him.  There 
were  evidently  two  names  included  in  that 
draft  which  they  were  disposed  to  omit,  and 
upon  a  fair  interpretation  of  his  testimony 
it  seems  clear  that  all  he  did  was  to  teU 
them  that  they  could,  if  they  thought  proper, 
strike  out  those  two  names.  It  Is  true  that 
he  said  in  the  course  of  his  testimony  that 
he  "asked  them  to  strike  ofT  two  names,"  and 
that  he  "struck  off  two  names,"  but  the  gen- 
eral trend  of  his  testimony  as  above  out- 
lined indicates  that  what  he  actuaUy  did 
was  merely  to  teU  the  jury,  in  answer  to 
their  inquiry,  that  they  had  the  right  to 
strike  the  two  names  out;  and  he  removed 
any  doubt  about  what  occurred  by  his  con- 
cluding statement,  which  was: 

"I  was  inaccurate  in  saying  that  it  was  done 
at  my  suggestion.  I  told  them  they  had  a  right 
to  do  it.  I  want  the  record  to  be  accurate  about 
that" 

Under  these  circumstances  it  seems  reason- 
ably certain  that  no  actual  harm  was  suf- 
fered by  the  prisoner  as  the  result  of  Mr. 
Sasley's  visit  to  the  jury  room.  If  he  had 
given  the  same  advice  to  the  foreman,  or 
to  one  or  aU  of  the  members  of  the  grand 
,jury,  outside  of  the  room,  he  would  have 
been  strictly  within  the  requiremente  of  the 
law,  and  precisely  the  same  indictment  would 
have  been  found.  It  would  be  contrary  to 
the  MuUins  Case,  and  Ukewise  contrary  to 
our  own  best  judgment,  to  hold  that  the  inci- 
dent constituted  vital  and  reversible  error. 

The  undoubted  purpose  of  the  stetute  was 
to  preserve  privacy  of  deUberation  and  in- 
dependence of  action  by  the  grand  jurors, 
free  from  outside  control  or  influence.  These 
considerations  have  always  been  regarded  in 
law  as  essential  to  a  safe  and  proper  dis- 
charge of  duty  by  inquisitorial  bodies  of 
this  character,  and  the  statute  can  hardly 
be  regarded  as  anything  more  than  declara- 
tory of  the  general  law.  It  is  said  in  10 
Enc.  PI.  &  Pr.  p.  398: 

"As  heretofore  'stated,  indictmente  must  be 
found  by  authorized  grand  jurors,  other  persons 
being  excluded  from  participation,  and  the  ac- 
tion of  the  grand  jury  in  finding  or  refusing  to 
find  indictmente  cannot  be  interfered  with  or 
infiuenced  by  any  person  whateoever.    Stetutes 
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have  beeA  generally  enacted  for  the  imrpose 
of  preserying  the  privacy  of  deliberationa  of  the 
grand  jury.  But  the  rule  doee  not  prohibit  the 
presence  of  authorized  officers,  at  least  up  to 
the  time  of  the  action  of  the  grand  jury  in  de- 
termining the  result.  Thus  the  prosecuting 
attorney  is  the  legal  adviser  of  the  grand  jury 
in  respect  of  the  manner  of  its  proceeding,  and 
may  be  present  atid  assist  it  by  his  counsel. 
But  he  can  act  only  as  adviser,  and  has  no  right 
to  ezerdse  any  manner  of  control  over  its  ac- 
tions." 

The  authorities  generally,  independent  of 
statute,  are  to  the  above  effect.  We  do  not 
wish  in  the  least  degree  to  weaken  or  im- 
pair the  sound  policy  of  the  law  which  seeks 
to  secure  free  and  independent  action  on  the 
part  of  the  grand  Jyry;  but  the  conduct  of 
the  attorney  for  the  commonwealth,  as  ap- 
proved by  the  trial  court  in  this  case,  can 
hardly  be  regarded  as  a  substantial  viola- 
tion of  such  policy,  and  it  certainly  did  not 
result  in  a  substantial  violation  of  the  rights 
of  the  accused. 

2.  The  sheriff  of  the  county  was  i>ermitted 
to  testify  that  he  had  attempted  to  summon 
Clark  Draper,  a  brother  of  the  prisons,  as 
a  witness  for  the  commcmwealth,  and  had 
not  been  able  to  find  him.  The  prisoner's 
father,  I.  J.  Drax)er,  was  cross-examined  as 
to  the  whereabouts  of  Clark  Draper.  The 
prisoner  was  likewise  cross-examined  on  this 
point,  and  was  also  asked  whether  he  knew 
that  his  brother,  Clark,  was  going  to  be  sum- 
moned as  a  witness  for  the  commonwealth. 
During  the  cross-examination  of  I.  J.  Draper, 
the  attorney  for  the  commonwealth  took  oc- 
casion to  say:  "We  tried  to  summons  him, 
but  he  beat  us  to  it." 

All  of  this  testimony  and  examination  was 
allowed  over  the  objection  and  exception  of 
the  prisoner ;  and  it  is  argued  that  the  dear 
purpose  thereof  was  to  create  the  imiMression 
upon  the  Jury  that  Clark  Draper  would  have 
been  a  material  witness  against  the  d^end- 
ant,  and  that  -he  was  therefore  req;K)nsible 
for  his  brother's  nonappearance  as  a  witness. 

[4]  We  do  not  perceive  that  the  prisoner 
could  have  been  prejudiced  by  the  testimony 
recited  above  and  what  occurred  in  connec- 
tion therewith.  It  is  said  in  the  brief  for  the 
prisoner  that  th^e  was  no  other  evidence  in 
the  record  about  Clark  Draper,  but  this  is 
a  mistake.  A  witness  for  the  commonwealth 
had  testified  that  he  and  Clark  Draper  had 
been  with  John  Draper  and  the  other  mem- 
bers of  the  mob  shortly  before  the  assault  on 
the  Jail,  and  had  restrained  him  from  shoot- 
ing at  a  certain  colored  man  on  the  way.  If 
this  statement  was  true,  then  Clark  Draper 
would  have  been  a  material  witness  for  the 
commonwealth,  and,  if  it  was  not  true,  he 
would  have  been  a  material  witness  for  the 
defendant  Under  these  cix^cumstances  the 
commonwealth  had  the  right  to  show  that  it 
had  attempted  to  procure  Clark  Draper  as  a 
witness,  and,  further,  to  inquire  of  both  the 


prisoner  and  his  father  whether  they  knew 
the  whereabouts  of  Clark  Draper,  and  wheth- 
er they  had  anything  to  do  with  keeping  him 
away  from  the  trial.  The  fact  that  they  did 
not  attempt  to  produce  Clark  Draper  or  ac- 
count for  his  absence,  when  there  was  evi- 
dence before  the  jury  tending  to  show  that 
he  knew  material  facts  in  the  case,  was  a 
matter  for  fair  inference  and  argument. 

[6]  It  is  further  stated  in  the  brief  for  the 
prisoner  that  the  attorney  for  the  common- 
wealth argued  to  the  jury  that  the  defend- 
ant was  resiwnsible  for  the  absence  of  Clark 
Draper  as  a  witness.  There  is  nothing  in 
the  record  to  show  that  such  an  argument 
was  either  made  or  objected  to,  and  it  is 
familiar  law  that  this  court  cannot  regard 
any  alleged  error  which  is  not  affirmatively 
shown  by  the  record.  If  such  an  argument 
was  made  and  was  improper,  it  could  only  be 
availed  of  here  after  having  been  excepted  to 
and  made  a  part  of  the  record  at  the  trial. 

3.  Two  of  the  witnesses  introduced  in  be- 
half of  the  commonwealth  were  members  of 
the  mob  that  attacked  the  jail,  and  their  tes- 
timony tended  to  implicate  the  prisoner.  At 
the  conclusion  of  all  the  evidence  the  prison- 
er asked  for  the  following  instruction: 

"The  court  instructs  the  jury  that  as  the  ev- 
idence of  an  accomplice  is  tainted,  and  the  dan- 
ger of  collusion  between  accomplices,  and  the 
temptation  to  clear  themselves  by  fixing  respon- 
sibility upon  others  is  so  strong,  the  jury  should 
receive  and  act  upon  such  evidence  with  great 
caution.  And  the  court  further  instructs  the 
jury  that  the  evidence  of  one  accomplice  can- 
not be  deemed  to  corroborate  that  of  another." 

The  court  refused  to  give  the  instruction 
just  quoted,  but  gave  in  lieu  thereof  the  fol- 
lowing : 

"The  court  instructs  the  jury  that  while  they 
may  find  a  verdict  upon  the  unsupported  tes- 
timony of  an  accomplice,  such  evidence  is  to  be 
received  with  great  caution,  and  the  court  in 
this  case  warns  the  jury  of  the  danger  of  bas- 
ing a  verdict  on  the  unsupported  testimony  of 
an  accomplice." 

[6, 7]  Counsel  for  the  iw'isoner  admitted 
that  the  instruction  given  by  the  court  was  a 
proper  substitute  for  the  first  part  of  the  in- 
struction as  asked  for  by  him,  but  insists 
that  the  court  erred  in  refusing  to  tell  the 
Jury  that  the  evidence  of  one  accomplice  can- 
not be  deemed  as  corroborating  the  evidence 
of  another.  It  would  have  been  proi>er  to 
give  an  instruction  in  terms  covering  the 
proposition  expressed  in  the  last  sentence  of 
the  instruction  requested  by  the  defendant 
As  was  said  by  this  court  in  Jones  v.  Com- 
monwealth, 111  Va.  862,  60  S.  E.  053,  accord- 
ing to  the  generally  accepted  rule,  "if  two 
or  more  accomplices  are  produced  as  witness- 
es, they  are  not  deemed  to  corroborate  each 
other,  but  the  same  rule  is  applied,  and  the 
same  confirmation  is  required,  as  if  there 
were  but  one ;"  and  it  was  therein  held  to  be 
error  (though  not  the  jMrincipal  one  upon 
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which  the  ireTersal  was  based)  that  the  trial 
court  refused  to  Instruct  the  Jury  according- 
ly. In  that  case,  however,  it  does  not  appear 
what  other  instructions  were  given,  and  of 
course  the  point  ought  to  have  been  covered 
in  some  such  way  as  to  be  entirely  fair  to 
the  accused.  But  it  is  conceded  that  a  con- 
viction may  be  basef  upon '  the  testimony  of 
a  single  accomplice,  without  any  corrobora- 
tion; and,  in  view  of  the  caution  with  which 
the  jury  was  admonished  in  the  instant  case 
to  regard  such  evidence^  we  are  of  opinion 
that  there  was  no  error  to  the  prejudice  of 
the  prisoner  in  the  instruction  given  upon 
this  point,  or  in  the  refusal  to  give  one  in 
the  exact  form  in  which  it  was  asked  by  the 
prisoner.  The  jury  was  not  bound  to  find 
corroboration — they  could  convict  without 
that— but  corroboration  was  present,  if  need- 
ed, in  the  testimony  of  witnesses  who  were 
not  accomplices.  This  assignment  of  error 
is,  in  our  opinion,  without  merit 

4.  The  next  assignment  caUs  in  question 
the  correctness  of  the  following  instruction 
given  by  the  court  at  the  instance  of  the 
commonwealth,  and  over  the  objection  of  the 
defendant: 

'The  court  instructs  the-  jury  that  the  bur- 
den rests  upon  the  commonwealth  to  make  out 
its  case  against  the  accused  to  the  exclusion  of 
a  reasonable  doubt;  but,  where  the  accused 
relies  xijpon  or  attempts  to  prove  an  alibi  in  his 
defense,  the  burden  of  proving  the  alibi  rests 
upon  him." 

The  proposition  contained  in  the  conclud- 
ing part  of  the  foregoing  Instruction  gives 
rise  to  the  question  here  under  consideration. 
That  proposition,  standing  alone,  would  indi- 
cate that  there  must  be  a  preponderance  of 
evidence  for  the  aUbi,  and  would  constitute 
reversible  error,  were  it  not  rendered  harm- 
less by  the  context  and  by  the  language  of 
other  instructions  in  the  case. 

[8]  The  commonwealth  was  trying  the  ac- 
cused upon  the  theory  that  he  was  present 
and  actively  participating  in  the  unlawful 
acts  of  the  mob  at  the  jaiL  There  was  cer- 
tainly no  burden  of  any  sort  on  the  defend- 
ant to  show  that  he  was  not  there  until  the 
commonwealth  had  made  a  prima  facie  case 
against  him.  The  burden  was  on  the  com- 
monwealth to  show  his  presence  beyond  a 
reasonable  doubt  That  fact  was  an  essen- 
tial part  of  its  case.  12  Cyc.  384,  text,  and 
cases  cited  in  note  18. 

The  case  of  Lucchesl  v.  Commonwealth, 
122  Va.  872,  883,  94  S.  E.  925,  relied  on  by  the 
commonwealth,  Is  not  in  point  The  de- 
fense there  was  distinctly  affirmative,  and 
the  Instruction  on  burden  of  proof  was  not 
questioned  in  that  particular.  The  objec- 
tion made  ta  it  was  on  another  ground. 

In  2  Am.  &  Bng.  Bnc.  (2d  Ed.),  p.  S3,  it  is 
said: 

"Alibi  is  regarded  by  some  courts  as  an  af- 
firmative defense,  but  the  better  doctrine  seems 


to  be  that  it  is  not  a  defense  in  the  accurate 
meaning  of  the  term,  but  a  mere  fact  shown 
in  rebuttal  of  the  state's  evidence;  and,  con- 
sequently, the  evidence  introduced  to  support 
it  should  be  left  to  the  jury  uninfluenced  by 
any  charge  from  the  court  tending  to  place  it 
upon  a  different  footing  from  other  evidence  in 
the  case,  or  calculated  to  disparage  and  excite 
prejudice  against  it" 

See,  also,  State  y.  Kelly,  16  Mo.  App.  213 
Albritton  v.  Stete,  94  Ala.  76,  10  South.  426 
State  V.  Reed,  62  Iowa,  40,  17  N.  W.  150 
State  V.  Rockett,  87  Mo.  666 ;  1  Bishop  Crim. 
Proc.  1066. 

In  State  v.  MacQueen,  69  N.  J.  Law,  630, 
55  Atl.  1009  (citing  Sherlock  v.  State,  infra), 
the  Supreme  Ck>urt  of  New  Jersey  dealt  with  ' 
the  question  here  under  consideration  as  fol- 
lows: 

'^Another  assignment,  however,  deals  with  the 
refusal  of  the  judge  to  charge  as  requested 
upon  the  question  of  alibi.  He  was  asked  to 
charge  that  if,  upon  the  whole  case,  the  tes- 
timony raised  a  reasonable  doubt  that  the  de- 
fendants were  present  when  the  alleged  crimes 
took  place,  they  should  be  acquitted.  Another 
instruction  requested  was:  'That  the  defendant 
is  not  bound  to  prove  an  alibi  beyond  a  rea- 
sonable doubt;  if,  upon  the  whole  case,  the 
testimony  raises  a  reasonable  doubt  that  the 
defendant  was  present  when  the  crime  was 
committed,  he  should  be  acquitted.' 

"As  MacQueen  admitted  his  presence,  these 
requests  were  pertinent  only  to  the  case  of 
Grossmann.  Both  requests  were  refused,  with 
comments  that  gave  the  jury  to  understand 
that  while  a  defendant  asserting  an  alibi  was 
not  bound  to  prove  it  beyond  a  reasonable 
doubt,  he  must  establish  it  by  a  clear  prepon- 
dierance  of  evidence.  The  impression  left  up- 
on the  jury  must  have  been  that  the  evidence 
tending  to  show  the  absence  of  Grossmann  was 
to  be  disregarded,  unless  it  outweighed  that 
which  tended  to  prove  his  presence  at  the 
scene  of  the  riot  But  whatever  goes  towards 
proving  an  ahbi  (although  it  falls  short  of  es- 
tablishing it),  at  the  same  time  tends  to  throw 
doubt  upon  the  commission  of  the  crime,  where 
the  presence  of  the  defendant  is  essential  to 
guilt  And  if  a  reasonable  doubt  of  guilt  is 
raised,  even  by  inconclusive  evidence  of  an  alibi, 
the  defendant  is  entitled  to  the  benefit  of  that 
doubt" 

The  opinion  in  the  MacQueen  Case  shows 
that  the  comments  of  the  trial  judge  in 
charging  the  jury  in  that  case  upon  the  sub- 
ject of  alibi  were  such  as  to  lead  them  to 
think  that  the  defendant  must  prove  his  ali- 
bi by  a  preponderance  of  evidence,  and  this 
was  held  to  be  error. 

In  Sherlock  v.  State,  60  N.  J.  Law,  31,  37 
Atl.  435,  the  Supreme  Court  of  New  Jersey 
held  that  It  was  error  to  instruct  the  jury 
in  a  criminal  case  that  a  defendant  relying 
upon  an  alibi  must  prove  it  by  a  preponder- 
ance of  evidence,  this  ruling  being  based  up- 
on the  ground  that  such  an  instruction  may 
have  deprived  the  defendant  of  the  benefit 
of  a  reasonable  doubt  In  the  mind  of  the 
jury  as  to  whether  he  was  present  when 
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proof  of  his  presence  was  essential  to  his 
conviction. 
In  Beale's  Crim.  Pi.  &  Pr.  f  289,  It  Is  said: 

/Thus  where  the  evidence  offered  by  the  de- 
fendant is  of  an  alibi— that  is,  that  he  was  at 
another  place  at  the  time  the  crime  was  com- 
mitted, and  therefore  could  not  have  commit- 
^d  it— he  is  obyionsly  merely  disprovini^  the 
truth  of  the  prosecution's  evidence  or  inference 
from  evidence;  he  is  makins  an  absolutely 
negative  defence.  It  is  not  for  him  to  establish 
an  alibi,  but  simply  to  throw  doubt  on  the  case 
of  the  prosecution,  dearly,  therefore,  when 
he  produces  evidence  tending  to  prove  an  alibi, 
no  burden  is  on  him;  if  he  raises  a  reasonable 
doubt  of  the  charge  he  is  to  be  acquitted." 

See,  also,  4  Wlgmore  on  Evidence,  p.  3661, 
f  2512,  paragraph  (a)  and  cases  cited  In 
note  3. 

We  approve  the  following  statement  from 
the  text  In  2  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  56: 

^  'The  true  doctrine  seems  to  be  that  where 
the  state  has  established  a  prima  facie  case 
and  the  defendant  relies  upon  the  defense  of 
alibi,  the  burden  is  upon  him  to  prove  it,  not 
beyond  a  reasonable  doubt,  nor  by  a  prepon- 
derance of  the  evidence,  but  by  sudi  evidence, 
and  to  such  a  degree  of  certainty,  as  will,  when 
the  whole  evidence  Is  considered,  create  and 
leave  in  the  mind  of  the  jury  a  reasonable 
doubt  as  to  the  guilt  of  the  accused." 

See,  also.  State  v.  Lowry,  42  W.  Va,  205, 
212,  24  S.  E.  561;  12  Oyc  384,  text,  and 
cases  dted  In  note  18;  8  Ruling  Case  Law, 
p.  224,  I  220,  and  cases  In  note  12. 

[f ]  That  portion  of  commonwealth's  In- 
struction No.  1  here  complained  of  would, 
as  we  have  already  Indicated,  probably  have 
led  the  jury  to  think  that  the  alibi  must  be 
established  by  a  preponderance  of  evidence, 
and  thus  have  been  In  conflict  with  the  bet- 
ter doctrine  and  with  the  weight  of  author- 
ity, but  for  the  fact  that  the  Instruction  as 
a  whole,  taken  with  the  other  Instructions, 
eonld  not  have  been  so  construed.  The  jury 
must  have  understood  that  such  burden  as 
rested  on  the  defendant  required  no  more 
than  that  he  should  by  his  proof  raise  a  rea- 
sonable doubt  as  to  his  presence  and  partici- 
pation In  the  mob.  In  2  Am.  &  Eng.  Enc. 
(2d  Ed.)  the  text,  as  we  have  seen,  goes  very 
far  In  holding  that  the  accused  In  a  criminal 
case  never  has  to  do  more  with  his  proof  of 
an  alibi  than  to  raise  a  reasonable  doubt  of 
his  presence  at  the  time  and  place  of  the 
crime,  but  says,  nevertheless,  on  page  66: 

''Where,  on  a  question  of  alibi,  the  charge 
ef  the  court  ccmtains  an  objectionable  state- 
ment of  law,  this  is  no  ground  for  a  reversal 
if  the  remainder  of  the  charge,  or  the  charge 
taken  as  a  whole,  contains  a  full  and  fair  expo- 
sition of  the  law"— citing  numerous  cases. 

The  learned  judge  of  the  trial  court  In  the 
instant  case  evldttitly  acted  upon  the  author^ 
Ity  of  Thompson  v.  Commonwealth,  88  Va. 
46»  47,  13  S.  B.  304,  In  whldi  it  was  htid 
that  an  instruction  for  the  commonwealth. 


containing  the  Identical  language  objected 
to  in  this  case,  was  not  erroneous,  because 
the  Instruction  containing  that  language,  and 
also  an  Instruction  given  In  the  case  for  the 
defendant,  made  it  clear  that  the  burden 
was  on  the  oonmionwealth  to  prove  beycmd  a 
reasonable  doubt  everything  essential  to  the 
establishment  of  the  diarge  In  the  indict- 
ment Exactly  the  same  thing  Is  true  in  this 
case  as  in  the  Thompson  Case.  The  instruc- 
tion complained  of  starts  out  with  the  prop- 
osition "that  the  burden  rests  upon  the  com- 
monwealth to  make  out  its  case  against  the 
accused  to  the  exclusion  of  a  reasonable 
doubt"  Instruction  B,  given  at  the  instance 
of  the  defendant,  told  the  jury,  among  other 
things,  that  "the  burden  of  proof  is  upon  the 
commonwealth  to  prove  beyond  a  reasonable 
doubt  all  the  material  facts  alleged  in  the 
indictment,  or  the  prisoner  must  be  acquit 
ted;"  and  instruction  B»  given  at  his  re- 
quest, was  as  follows: 

"The  court  instructs  the  Jury  that  the  law 
presumes  every  person  charged  with  crime  to 
be  innocent  until  the  commonwealth  has  es- 
tablished his  guilt  by  evidence  so  strong,  so 
dear,  and  so  conclusive,  that  there  is  left  In 
the  minds  of  the  jury  no  reasonable  doubt  as 
to  his  gunt  Thlr  presumption  is  an  abiding 
presumption,  and  goes  with  the  accused  through 
the  entire  case,  and  applies  at  every  stage 
thereof  until  repelled  by  proof. 

"And  in  this  connection  the  jury  is  instruct- 
ed that  it  is  never  sufficient  tiiat  the  accused, 
upon  speculative  theory  or  conjecture,  may  be 
guilty,  or  that  by  the  preponderance  of  the  tes- 
timony his  guilt  is  more  probable  than  his  in- 
nocence; for  until  his  guilt  has  been  proved 
beyond  all  reasonable  doubt  in  the  precise  and 
narrow  terms  as  charged  in  the  indictment, 
the  presumption  of  innocence  still  appUes,  and 
they  must  acquit  him." 

We  teel  entirely  safe  in  deciding  that  the 
commonwealth's  instruction  No.  1,  here  com- 
plained of,  could  not  have  prejudiced  the 
defendant  If  the  evidence  In  refi^)ect  to  ^e 
alibi  left  any  doubt  in  the  minds  of  the  jury 
as  to  his  presence  and  participation  in  the 
crime,  it  necessarily  left  a  doubt  in  their 
minds  as  to  his  guilt,  and  in  that  event  they 
were  bound  to  acquit  him  under  the  unmis- 
takable directions  of  the  court 

[16]  6.  The  attorney  tor  the  oommon- 
wealtii,  in  dosing  the  argument  of  the  case 
before  the  jury,  said: 

"Are  we  to  permit  a  crowd  of  moonshiners 
to  come  into  our  town,  shoot  it  up,  frighten  the 
women  and  children,  break  into  our  jsH,  and 
destroy  the  county's  property,  and  go  unpun- 
ished?" 

The  use  of  this  language  by  the  attorney 
for  the  conmionwealth  was  objected  to  by 
defendant's  counsel  on  the  ground  that  there 
was  no  evidence  to  support  it,  that  it  was 
an  appeal  to  the  prejudice  and  passion  of 
the  jury,  and  that  the  defendant  was  not 
being  tried  for  any  of  the  acts  therein  men- 
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tioned.  This  objection  was  oyerruled*  and 
the  defendant  excepted. 

Assuming  tbat  tlie  term  "ipoonshinera,"  as 
used  by  the  attorney  for  the  commonwealth 
and  as  imderstood  by  the  Jnry  was  meant  to 
describe  persons  engaged  in  the  illicit  man- 
ufacture and  sale  of  ardent  spirits,  there 
was  no  evidence  in  the  record  to  show  that 
the  members  of  the  mob  belonged  to  that 
particular  class  of  lawbreakers,  unless  the 
f^ct  that  they  seem  to  have  stolen  two  or 
three  ''worms"  from  the  Jail,  and  were  them- 
selves under  the  influence  of  whisky,  tend* 
ed  to  prove  that  fact  The  proof  that  they 
did  "shoot  up  the  town,"  in  the  common  ac- 
ceptation of  that  expression,  frighten  wo- 
men and  children,  break  into  the  Jail,  and 
destroy,  or  certainly  injure,  the  county's 
property,  was  altogether  sufficient  to  Justify 
what  the  conmionwealth's  attorney  said  in 
that  resvectt  if  he  had  any  right  to  refer  to 
the  general  conduct  of  the  mob  in  connection 
with  the  principal  diarge  against  this  de- 
fendant 

It  is  true  that  Draper  was  not  being  tried 
for  any  of  the  things  to  which  the  above- 
quoted  language  of  the  attorney  for  the 
commonwealth  referred,  and,  strictly  speak- 
ing, the  attorney  might  more  appropriately 
have  invoked  the  necessity  of  enfcMrdng  the 
law,  and  thus  preserving  the  peace  and  good 
order  of  the  community,  by  a  criticism  of 
what  was  the  ultimate  purpose  of  the  mob, 
but  the  essence  of  the  ai^)eal  which  the  com- 
monwealth's attorney  made  to  the  Jury  was 
rl^t  and  proper.  Men  who  come  by  night, 
intoxicated  and  armed,^  to  take  the  law '  in 
their  own  hands,  and  interfere  by  force  and 
violence  with  a  due  and  orderly  administra- 
tion of  Justice^  and  with  the  proper  dis- 
tibarge  of  duty  by  duly  constituted  officers, 
are  no  less  violators  of  the  law  than  those 
who  by  night  make  and  sell  whisky;  and, 
thouglk  the  accused  was  not  charged  with 
firigbtening  women  and  children  and  dam- 
aging or  destroying  the  county's  property, 
those  things  were  the  necessary  consequenc- 
es of  what  the  mob  was  deliberately  and  un- 
lawfully doing,  and  added  to  the  enormity 
of  their  crime.  The  fact  that  the  pc^ntlng 
out  of  these  aggravating  circumstances  was 
likely  to  arouse  the  indignation  of  the  Jury, 
does  not  Justify  the  charge  that  the  attor- 
ney for  the  commonwealth  was  making  an 
appeal  to  the  passion  and  prejudice  of  the 
Jury.  Persons  charged  with  a  violation  of 
the  law  have  the  right  to  a  trial  free  from 
the  influence  of  passion  and  prejudice,  but' 


they  do  not  constitute  such  a  favored  class 
as  that  they  may  demand  immunity  from  all' 
feeling  of  disapproval  or  indignation  on  the 
part  of  those  who  try  them  when  there  is 
satisfactory  evidence  that  they  are  guilty. 

[11]  In  both  civil  and  criminal  cases  very 
considerable  latitude  is  and  must  be  allow- 
ed counsel  in  the  argument  of  their  cases, 
and  we  do  not  perceive  that  the  attorney  for 
the  commonwealth  in  this  case  went  at  all 
beyond  the  reasonable  limits  of  a  fair  argu- 
ment, nor  that  the  court  was  in  the  least  de- 
gree wrong  in  refusing  to  exclude  his  re- 
marks. 

There  are  other  errors  assigned  in  the  pe- 
tition upon  wliich  this  writ  was  granted,  but 
they  were  expressly  waived  at  the  oral  ar- 
gument 

For  the  reasons  stated,  the  Judgment  com- 
plained of  is  affirmed. 

Affirmed. 

This  case  was  argued  before  Judge  WEST 
took  his  seat  on  the  court 

BUBKS,  J.  (dissenting).  Section  4864  of 
Code  quoted  In  the  opinion  of  the  court,  be- 
longs to  the  class  of  statutes  known  as  crim- 
inal statutes,  and  should  be  strictly  con- 
strued against  the  commonwealth.  The  ob- 
ject of  it  was  to  exclude  attorneys  for  the 
commonwealth  from  the  grand  Jury  room 
during  the  deliberations  of  the  grand  Jury 
in  all  cases,  except  the  single  case  mention-* 
ed  in  the  statute,  "when  duly  sworn  to  tes- 
tify as  a  witness."  If  he  goes  there  under 
any  other  conditions,  his  act  is  declared  to 
be  unlawfuL  In  this  case,  he  went  while 
the  grand  Jury  were  deliberating  on  this  in- 
dictment. His  act  was  in  direct  contraven- 
tion of  the  statute.  This  being  true,  I  do 
not  think  that  any  testimony  should  be  re- 
ceived in  explanation  of  what  he  did  or  said 
while  there.  His  advice  to  the  foreman  or 
any  memb^  of  the  grand  Jury  should  be  giv- 
en elsewhere,  and  the  grand  Jury  left  un- 
trammeled  during  its  deliberations. 

I  also  think  that  the  instruction  on  the 
subject  of  alibi  is  contradictory  and  mis- 
leading. The  latter  part  of  it  is  plainly 
wrong,  as  pointed  out  in  the  opinion.  When' 
the  instruction  is  read  as  a  whole,  it  ap- 
parently says  that,  as  a  general  rule,  the 
commonwealth  must  make  out  Its  case 
against  the  accused  to  the  exclusion  of  a 
reasonable  doubt  but  that  the  defense  of 
alibi  is  an  exception  to  this  rule,  and  if  the 
accused  relies  upon  it  "the  burden  of  prov- 
ing the  alibi  rests  upon  him. 
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HILL  et  al.  v.  VENCILL  et  al.     (No.  4247.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jaxu  31,  1922.    Rehearing  Denied 

April  4,  1922.) 

(ByUabw  ly  the  Court,) 

1.  Logs  and  ioggino  €=»3(ll)— If  timber  dead 
does  not  prescribe  time  for  removal,  it  must 
be  removed  within  reasonable  time. 

Ordinarily  if  a  deed  for  timber  does  not 
prescribe  the  time  within  which  it  is  to  be  man- 
ufactured into  lumber,  and  the  lumber  removed 
from  the  land,  the  grantee  muat  remove  it  with- 
in a  reasonable  time,  or  lose  the  benefit  of  hia 
purchase. 

2.  Logs  and  logging  ^=>3(l  I )— Timber  deed 
vests  title  in  grantee  only  If  bo  removes 
timber  within  reasonable  time. 

Although  such  a  deed  vesta  title  to  the 
timber  in  the  grantee,  it  does  so  only  upon  the 
condition  that  he  remove  it  within  a  reason- 
able time. 

3.  Logs  and  logging  ^s»3(ii)— 'Roasonablo 
time  for  removal  of  timber  under  deed  do- 
ponds  upon  facts  of  each  case. 

What  is  a  reasonable  time  depends  upon 
the  facts  and  circumstances  of  each  case  re- 
quiring its  application. 

4.  Logs  and  logging  ^=>3(l I)— Reasonable 
time  for  removal  of  timber  held  to  run  from 
date  of  partition. 

Where  the  owner  of  land  deeds  all  of  the 
timber  thereon,  together  with  an  undivided  in- 
terest in  the  land,  amounting  to  about  one-third 
of  the  acreage,  if  partitioned,  and  without 
limiting  the  time  in  which  the  timber  is  to  be 
removed  by  the  grantee,  the  "reasonable  time" 
in  which  the  timber  must  be  cut  and  removed 
begins  to  run  from  the  date  of  partition. 

5.  Logs  and  logging  ^=»3(l  I)— Removal  of  all 
timber  deeded  not  presumed  after  14  years 
from  ceasing  operations. 

Where  such  land  and  timber  is  so  granted, 
and  the  grantee  a  short  time  thereafter  cuts 
and  manufactures  into  lumber  aU  kinds  of  tim- 
ber on  the  land  which  could  then  be  sold  at  a 
profit,  on  account  of  its  remote  situation  from- 
transportation  and  because  of  the  condition  of 
the  lumber  market,  and  then  removes  his 
mills  and  equipment  and  ceases  the  operation, 
but  leaves  approximately  50  per  cent,  of  the 
timber  ^incut,  causes  the  remaining  timber  to 
be  assessed  for  taxation  in  his  name,  and  pays 
the  taxes  thereon,  within  nine  years  after 
ceasing  operations  procures  a  mill  site  near 
the  land  for  the  manufacture  of  the  timber  re- 
maining and  secures  a  contract  for  transporta- 
tion of  the  lumber  to  be  cut  from  said  land 
over  a  lumber  railroad  near  by,  but  for  14 
years  after  ceasing  operations  does  not  resume 
such  operations,  it  wUl  not  be  presumed  that 
he  has  cut  and  removed  all  the  timber  deeded 
to  him  contemplated  by  the  parties  to  the  deed 
in  a  suit  by  his  grantor  for  partition  of  the 
land. 


6.  Logs  and  logging  ^ss>Z{ii,  15)— Assessment 
and  payment  of  taxes  on  unovt  timJior 
deeded  does  not  continue  the  right  but 
admissible  as  evidenoe  of  grantees'  Intention 
and  claim  of  right. 

Assessment  'and  payment  of  taxes  on  the 
timber  under  such  circumstances  is  not  alone 
sufficient  to  continue  the  right  to  cut  and  re- 
move, but  will  be  considered  as  evidence  of 
grantees'  intention  and  claim  of  right  to  cut 
BLpd  remove. 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Suit  by  Henry  Hill  and  others  against  H. 
G.  Yencill  and  others.  From  the  decree, 
plaintiffs  appeal.    Modified  and  affirmed. 

MeWhorter  &  Carney,  of  Charleston,  and 
Horan  &  Horan,  of  SummersviUe,  for  appel- 
lants. 

G.  G.  Duff,  of  SuQunersvUle,  for  appellees. 

LIVELY,  J.  The  decree  brought  here  by 
plaintiffs  below  responded  to  the  prayer  of 
the  bill  for  the  partition  of  408  acres  of  land 
in  Nicholas  county,  allotted  to  them  and  de- 
fendants their  respective  portions,  and  ap- 
pointed conunissioners  to  execute  it.  The 
only  cause  for  complaint  by  appellants  is  the 
adjudication  as  to  the  timber  of  the  tract, 
the  decree  awarding  all  of  the  timber  to  de- 
fendants Guinn  and  VencilL 

Whatever  interest  the  parties  may  have  in 
the  timber  on  the  land  depends  upon  the  aig: 
nificance  of  the  terms  used  in  the  conveyance 
of  July  12,  1902,  by  which  Henry  HUl  and 
Kate  Hill,  his  wife,  for  a  valuable  cash  con- 
sideration, granted  to 'Guinn  and  Venclll  "all 
of  the  timber  entire  tract  and  one  hundred 
forty-two  acres  (142  acres)  of  land  in  fee, 
being  seventy-one  two  hundred  and  fourths 
(J^/ioa)  undivided  of  the  following  real  es- 
tate, *  ^  ^  containing  408  acres."  As  to  the 
142  acres  there  is  and  can  be  no  oontroversy. 
While  somewhat  imperfectly  drawn,  the  in- 
strument contains,  all  the  elements  of  a  deed. 
It  purports  to  vest  and  does  vest  in  the  de- 
fendants title  to  the  142  acres,  not  by  metes 
and  bounds,  but  as  an  integral  part  of  the 
entire  boundary.  It  created  a  tenancy  In 
common  in  the  408-acre  tract  between  the 
parties.  The  residue,  consisting  of  206  acres, 
remained  the  property  of  Hill  until  April 
25,  1908,  when  he  and  his  wife  conveyed 
177%  acres  to  the  plaintiff  Abraham  lYank, 
HIU  still  retaining  title  to  88%  acres.  Such 
was  the  status  of  the  title  until  September 
25,  1917,  when  Hill  and  Frank  joined  in  a 
conveyance  of  "one-fourth  (%)  of  all  their 
right,  title,  and  interest  in  the  timber  now 
growing  on  the  tract"  to  L.  £.  MeWhorter 
and  H.  L.  Carney. 

Shortly  after  their  purchase  Guinn  and 
Vencill  erected  or  caused  to  he  erected  a 
s&wmill  on  an  adjoining  farm  owed  by  H.  G. 
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Summers^  and  constructed  or  caused  to  be 
constructed  roads  and  ways  on  the  408  acres 
to  transport  the  logs  to  the  mill  and  the  lum- 
ber from  the  mill  to  market,  and  in  1903  and 
1904  cut,  sawed,  and  marketed  a  large 
amount  of  timber,  by  VenciU  stated  to  be 
something  less  than  1^00,000  feet,  approxi- 
mately one*half  of  the  timber.  About  the 
year  1905,  however,  they  dismantled  and 
moved  the  mill  from  its  location  and  discon- 
tinued the  lumber  operations  and  have  not 
since  resumed  them.  Guinn  and  Vendll  as- 
sert title  to  all  the  timber  on  the  entire  tract, 
the  408  acres,  and  idaintififs  controvert  their 
right  to  It,  except  as  to  the  timber  on  the 
142  acres  when  allotted  to  them  in  this  suit. 
Thus  the  issue  appears  to  be  defined  with  par- 
ticularity, and  its  solution  depends  upon  the 
question  whether  or  not  defendants  can  in 
1919  successfully  claim  title  to  timber  on  any 
part  of  the  408  acres  not  within  the  bound- 
&TJ  to  be  allotted  to  them  in  this  proceeding. 
[1  ]  As  the  deed  of  the  Hills  to  Guinn  and 
Vencill  on  its  face  imposes  no  restriction 
upon  the  exercise  of  the  right  of  removal  of 
the  timber  conveyed,  it  is  an  unconditional 
sal^  thereof,  according  to  their  contention, 
and,  if  so,  they  can  cut  and  remove  it  as  and 
wh€»  their  convenience  or  market  conditions 
may  at  any  time  require,  without  regard  to 
the  interest  and  convenience  of  the  plaintiifs, 
or  any  injury  they  may  experience  as  a  re- 
sult of  such  removal.  While  our  decisions 
have  in  some  instances  touched  upon  the 
question  so  raised,  as  will  hereinafter  ap- 
pear, it  was  not  presented  as  it  now  is.  Oth- 
er courts  have^  but  their  decisions  are  not 
harmonious,  as  we  shall  see.  .Of  course,  the 
principle  which  protects  freedom  of  contracts 
and  Jus  disponendi  is  not  to  be  ignored,  but 
recognized,  unless  its  application  produces 
unreasonable,  unnatural,  and  intolerable  re- 
sults, such  as  would  necessarily  flow  from 
the  exercise  of  a  perpetual  cleiim  of  right 
to  enter  upon  the  land  of  another,  sever  and 
manufacture  into  lumber  the  timber  thereon, 
and  market  the  product.  Indeed,  such  con- 
tracts are  so  far  in  general  disfavor  that, 
even  though  no  time  be  specified  in  which 
the  timber  shall  be  removed,  "it  is  very  uni- 
formly held  that  there  is  an  obligation  to 
remove  the  timber  within  a  reasonable  time 
after  the  making  of  the  contract."  Williams 
v.  McCarty,  82  W.  Va.  158,  166,  95  S.  E.  638, 
100  S.  E.  565.  Authority  supporting  the  prin- 
ciple announced  in  the  Williams  Case 
abounds.  McHae  v.  SUllwell,  lU  Ga.  65,  36 
S.  E.  604,  55  L.  R.  A.  613 ;  Smith  v.  Dierks 
Lumber  &  Coal  Co.,  130  Ark.  9, 196  S.  W.  481; 
Beatty  v.  Mathewson,  40  Can.  Sup.  Ct.  557, 
12  Ann.  Cas.  913,  3  British  Rul.  Cas.  859] 
Eastern  Kentucky  Mineral  Co.  v.  Swann-Day 
Lumber  Co.,  148  Ky.  82,  146  S.  W.  438,  46 
L.  R.  A.  (N.  S.)  672;  Ferguson  v.  Arthur, 
128  Mich.  297,  87  N.  W.  259;  Patterson  r. 
Graham,  164  Pa.  234,  30  Aa  247;   Johnson 
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V.  Powhatan  Mining  Co.,  127  Va.  352,  103  S. 
E.  703;  Kidder  v.  Flanders,  73  N,  H.  345,  61 
AtL  675. 

"Reasonable  time"  for  removal  depends  up- 
on the  facts  in  each  particular  case.  No  hard 
and  fast  rule  can  be  promulgated.  All  of 
the  cases  we  have  examined  which  announce 
this  doctrine  of  reasonable  time  for  removal 
from  date  of  contract,  deal  with  contracts 
or  deeds  where  the  ownership  of  the  land  is 
wholly  in  the  party  complaining,  and  the  ti- 
tle to  the  timber  wholly  in  another.  Here 
that  element  does  not  exist  Vencill  and 
Guinn  own  the  timber  on  the  entire  tract, 
also  a  one-third  undivided  interest  in  every 
acre  on  which  their  timber  is  standing. 
There  is  no  claim  that  they  have  been  ousted 
of  possession  and  lost  title;  on  the  contrary, 
their  title  and  common  possession  is  admit- 
ted; the  suit  is  for  partition.  Where  the  ti- 
tle to  the  land  and  timber  is  wholly  separate, 
perhaps  the  best  view  is  that  taken  In  Beat- 
ty V.  Mathewson,  40  Can.  Sup.  Ct.  557,  and 
(^ses  therein  cited,  holding  the  grant  to  the 
timber  to  be  a  defeasible  fee  which  may  be 
lost  upon  failure  to  perform  the  implied  con- 
dition to  remove  the  timber  "within  a  rea- 
sonable time/'  But  would  it  not  be  anoma- 
lous to  require  the  owner  of  the  land  to  re- 
move his  own  timber  therefrom  or  else  for- 
feit his  timber  title?  Plaintiffs  and  defend- 
ants Vencill  and  Guinn  are  tenants  in  com- 
mon in  the  ownership  of  the  land.  They 
hold  by  several  and  distinct  titles  emanating 
from  the  same  source  and  have  unity  of  pos* 
session;  neither  one  knows  his  own  several- 
ty ;  they  occupy  promiscuously.  Their  posses- 
sion is  per  mi  et  per  tout;  that  is,  each  of 
them  has  the  entire  possession  as  well  of 
every  part  as  of  the  whola  They  are  **com- 
mon  tenants.'*  It  would  serve  no  purpose  to 
dwell  upon  their  rights  and  reciprocal  du- 
ties as  such.  They  are  well  known  to  the 
legal  profession.  One  reason  for  defeasance 
of  the  title  to  the  timber  if  not  removed 
within  a  "reasonable  time*'  is  that  it  becomes 
a  burden  upon  the  laud,  and  violates  the 
implied  condition  that  this  burden  shall  be 
removed.  But  the  facts  here  answer  that 
reason  in  that  the  burden.  If  any,  is  upon 
defendants'  own  land. 

[5]  Defendants  own  approximately  one- 
third  of  the  entire  tract,  practically  one-third 
of  every  square  foot  and  Inch.  Sui^ose  it 
is  their  purpose  not  to  cut  the  timber  from 
that  portion  which  will  be  eventually  set  off 
to  them?  A  requirement  to  cut  and  remove 
prior  to  partition,  under  pain  of  forfeiture 
or  defeasance,  twould  defeat  this  purpose. 
Can  we  thus  control  their  discretion  in  the 
use  of  their  property?  But  it  is  insisted  that 
plaintiffs*  intereslnin  the  land  has  been  un- 
duly burdened  by  failure  to  cut  and  remove, 
and  that  their  free  use  of  the  land  has  been 
prevented  for  many  years.  It  is  also  ar- 
gued that  it  was  not  the  intention  of  the  par* 
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ties  for  the  timber  to  remain  uncut  beyond 
a  reasonable  time.  Plaintiffs  always  bad  tbe 
remedy  of  partition,  after  which  the  ''reas<Mi- 
able  time"  to  remove  would  be  computed.  It 
was  always  within  their  power  and  discre- 
tion to  compel  division  and  then  "demand  Te- 
moval  of  the  timber  from  their  specific  por* 
tions.  Their  failure  to  sue  for  division  is 
indicative  of  their  satisfaction  with  the  sta- 
tus quo.  It  was  not  incumbent  upon  defaid- 
ants  to  ask  for  partition.  Moreover,  Henry 
Hill  seemed  to  have  been  satisfied  with  the 
common  ownership,  for  he  it  was  who  creat- 
ed it  by  his  deed.  The  record  discloses  no  rea- 
son why  the  acreage  sold  to  defendants  could 
not  have  been  described  by  metes  and  bounds 
at  the  time  of  the  sale  to  them.  Has  the  in- 
terest of  plaintiffs  in  the  land  been  unduly 
burdened?  Have  they  been  prejudiced  or 
inconvenienced?  The  facts  answer  in  the 
negative.  The  land  appears  not  to  be  wanted 
for  farming  or  grasing  purposes;  It  is  prin- 
cipally valuable  for  its  coal  and  timber.  No 
unreasonable  or  intolerable  conditions  have 
resulted  from  the  presence  of  the  timber. 
None  of  the  litigants  lived  on  the  land.  It 
is  what  is  known  as  ''wild  land.**  Plaintiff 
Hill  says  he  requested  Vencill  to  remove  the 
timber  in  the  year  1917,  being  then  of  the 
opinion  that  defendants  owned  the  timber 
and  had  the  right  to  cut  It,  but  afterwards, 
upon  advice  of  counsel,  came  to  the  conclu- 
sion that  what  timber  remained  belonged  to 
himself  and  coi^aintiff.  This  action  then 
followed,  in  which  the  bill  asserts  that  all 
the  timber  was  cut  and  removed  in  1003-04 
by  defendants.  We  conclude  from  his  testimo- 
ny and  actions  that  he  did  not  consider  de- 
fendants had  forfeited  their  right  by  cutting 
a  part  of  the  timber,  or  were  precluded  from 
fi^rther  cutting  by  abandonment,  or  had  re- 
moved all  the  timber  contemplated  in  the 
deed.  His  construction  of  the  contract  in 
1917  is  strongly  indicative  of  his  intention 
and  understanding  when  he  made  it.  All  this 
time  plaintiffs  were  not  paying  taxes  on  the 
timber,  and  their  xmdivlded  interest  in  the 
land  was  assessed  at  (5  per  acre  less  be- 
cause of  the  assessment  of  the  timber  to  de- 
feidants.  They  made  no  claim  of  any  char- 
acter and  did  no  act  which  would  indicate 
a  claim. 

[6]  Between  1905  and  1909  the  timber  was 
not  assessed  to  defendants,  an  omission  ex- 
plained by  Vencill,  who  attempted  to  have 
it  assessed  to  himself  for  these  years,  but 
failed  because  of  the  dereliction  of  the  coun- 
ty clerk  or  the  assessing  officer.  Assessment 
and  payment  of  taxes  is  indicative  of  an  as- 
sertion of  ownership.  Later,  in  the  year 
1914,  he  secured  a^d  recorded  a  contract 
with  Flynn  for  a  mill  site%ear  the  land  for 
the  purpose  of  sawing  the  timber,  for  a  right 
of  way  over  Flynn's  land  for  a  tramway  over 
which  to  remove  the  timber,  and  for  trans- 
portation of  the  lumber  over  Flynn's  private 


railway  to  a  comm<m  carrier.  These  facts 
strongly  Indicate  his  construction  of  his 
rights  under  the  deed  and  militate  against 
the  claim  of  abandonment  The  subsequent 
act^  of  both  parties  to  the  deed  evidence  a 
mutual  and  similar  constructioa  of  its  mean- 
ing and  intent. 

Defendants  have  never  abandoned  their 
land  nor  their  timber.  l%ey  were  always  in 
possession.  There  had  been  no  ouster.  None 
of  the  common  owners  was  in  actual  posses- 
sion. It  will  be  further  observed  that  the 
deed  does  not  convey  merchantable  timber; 
on  the  contrary,  it  grants  all  of  the  timber. 

It  may  be  well  to  further  consider  the  doc- 
trine of  title  and  "reasonable  time  for  re- 
moval.^' Judge  Brannon  said  in  Keystone 
Co.  V.  Brooks,  66  W.  Va.  612,  64  S.  B.  614: 

"In  case  of  a  deed  conveying  legal  title  to 
timber,  though  the  deed  contemplates  removal 
of  the  timber,  there  being  no  limit  of  time 
for  removal  and  no  clause  of  forfeiture  for 
failure  to  remove,  title  to  the  timber  is  not 
lost  to  the  purchaser." 

However,  later  on  In  the  <q;>iaion  be  says: 

"I  apprehend  that  the  right  to  keep  the  tim- 
ber standing  does  not  endure  forever,  and 
thns  incumber  tbe  land  and  prevent  its  cultiva- 
tion, but  must  be  removed  in  a  reasonable 
time." 

As  pointed  out  by  Judge  Ritz  in  Williams 
y.  McCarty,  82  W.  Va.  168,  95  S.  B.  638,  100 
S.  E.  565,  there  can  be  no  divestiture  of  the 
purchaser's  title  until  after  the  expiration 
of  a  reasonable  time  sufficient  for  ronoval. 
The  cases  which  deal  with  a  grant  of  tim- 
ber for  a  specified  time  have  little  applica- 
tion to  the  questions  involved  here.  The  doc- 
trine intimated  in  some  cases  that  such  grant 
is  in  effect  a  license  or  lease  has  slight  weight 
where  the  conveyance  grants  the  fee  in  the 
timber  with  no  time  limit  for  removal. 

"Standing  timber  is  land.  *  *  ^  The  deed 
granting  them  the  timber  amounted  to  more 
than  a  mere  license.'  Hardman  v.  Brown,  77 
W.  Va.  484,  88  S.  B.  1019. 

See,  also,  Keystone  Co.  r.  Brooks,  supra, 
and  Wilson  v.  Collieries  CJo.,  79  W.  Va.  279, 
91  S.  E.  449. 

It  is  clear  upon  reason  and  authority  that 
Vencill  and  Gulnn  have  title  in  fee  to  the 
timber.  The  deed  cannot  be  construed  oth- 
erwise. 

While  the  decisions  are  uniform  as  to  the 
right  of  removal  of  timber  purchased  within 
a  reasonable  time,  the  same  decisions  are  in 
apparently  hopeless  confusion  as  to  the  state 
of  the  title  in  the  timber  remaining  upon  the 
land  after  the  expiration  of  a  period  of  time 
deemed  reasonable  for  its  removal.  As  ana- 
lyzed by  Judge  Ritz  in  Williams  T.  McOarty, 
cited,  there  are  four  distinct  lines  of  autlior- 
Ity :  (1)  The  purchaser  of  standing  timber  is 
granted  a  mere  Ucense  to  remove  it  within 
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a  reasonable  time;  (2)  a  grant  of  standing 
timber  is  a  lease  of  tbe  land  for  tbe  purpose 
of  timbar  operations,  in  which  the  period  of 
removal  is  limited  to  ayreasonable  time ;  (3) 
a  deed  of  timber  is  a  oonveyanoe  of  real  es- 
tate, and  as  such  vests  in  the  grantee  ab- 
solute title  to  the  trees  as  a  part  of  the  es- 
tate; (4)  a  grant  of  timber  is  a  defeasible 
fee,  and,  imless  the  grantee  removes  the 
timber  within  a  reascmable  time  after  the  ti- 
tle vests  in  him,  his  title  is  defeated  by  the 
implied  condition  that  the  timber  will  be 
removed  within  a  reasonable  time.  In  sup* 
port  of  this  view  see  McRae  v.  StiUwell  and 
Beattj  V.  Mathewson,  cited,  and  Hudnell  v. 
East  Carolina  liumb^  Co^  180  N.  O.  48,  103 
8.  B.  803. 

[2]  As  above  intimated,  we  think  the 
fourth  class  of  cases  as  analysed  by  Judge 
Ritz  announces  the  better  doctrine.  See,  also. 
King  V.  Merriman,  88  Minn.  47,  36  N.  W. 
670;  Lockeshan  ▼.  Miller,  16  Ky.  Law  Rep. 
66;  Macomber  v.  Detroit  L.  &  N.  Co.,  108 
Mich.  401,  66  N.  W.  376,  32  K  R.  A.  102, 
62  Am.  St  Rep.  713 ; .  Johnison  v.  Powhatan 
Mining  Oou,  supra. 

[3]  Applying  this  doctrine,  Vencill  and 
Quinn  are  vested  with  d^easible  tijtle  to  the 
timber  on  that  portion  of  the  408-acre  tract 
which  ma^  be  set  off  and  partitioned  to 
plaintiffs,  conditioned  upon  its  removal  with- 
in a  reasonable  time  after  that  date.  A  rea- 
sonable time  for  removal  of  timber  conveyed 
by  deed  with  no  time  designated  for  removal 
depends  upon  the  facts  and  circumstances 
of  each  case  requiring  its  application.  It  is 
a  mixed  question  of  law  and  fact  Florence 
P.  &  O.  Go.  V.  Newsome  (Ga.  App.)  106  S.  E. 
61^;  Patterson  v.  Qraham,  164  Pa.  234,  30 
AtL  247;  Western  U  &  a  Co.  v.  Copper 
River  Land  Co.,  138  Wis,  404, 120  N.  W.  277 ; 
Beattie  v.  Smith,  146  Ark.  632,  226  S.  W. 
168. 

[4]  If  defendants  did  not  own  an  undivid- 
ed one-third  interest  In  the  land,  we  would 
hold  that  their  reasonhble  time  had  expired 
But,  considering  that  they  are  tenants  in 
common  with  plaintiffs,  with  aU  the  rights 
and  powers  incident  to  that  relation,  we  hold 
that  their  titie  to  the  timber  has  not  been 
lost  under  the  circumstances  detailed.  The 
reasonable  tirue  does  not  begin  to  run  until 
after  a  division  of  the  land.  Forfeitures  are 
not  fiivored  by  equity.  They  are  heavy  and 
harsh  and  will  not  be  dedared  or  enforced 
unless  justice  clearly  demands  it  Pyle  v. 
Henderson,  66  W.  Va.  30,  63  S.  B.  762;  New- 
ton V.  Kemper,  66  W.  Va.  130,  66  S.  E.  102. 

Upon  what  theory  the  decree  declared  the 
contract  between  Hill  and  Abraham  Frank, 


should  be  annulled  only  In  so  far  as  it  is  a 
cloud  thereon. 

We  affirm  the  decree,  but  modify  it  by 
striking  out  that  portion  which  declares  the 
contract  between  Henry  HUl  and  Abraham 
Frank  with  L.  E.  McWhorter  and  H..L.  Car- 
ney as  fraudulent  and  void. 

Modified  and  affirmed. 


(90  W.  Va.  530) 

TAYLOR   ot  al.  v.  8TURM    LUMBER  *  CO. 

(No.  4348.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14,  1022.) 

f8pliahu9  Iff  the  OourtJ 

1.  Damsges  ^=:»I89— In  aatlon  for  damages 
caused  by  delay,  proof  of  loss  per  day  and 
number  of  days  lost  held  ample  data. 

In  an  action  for  damages  for  breach  by 
the  coDtractee  of  a  logging  contract  to  be 
executed  with  men  and  teams,  causing  the  con-' 
tractor  delay  and  conseqaent  Injury,  for  wMch 
he  claims  damages  by  way  of  gains  prevented 
as  well  as  loss  of  time,  proof  of  the  number 
of  days  lost  in  fractional  parts  or  otherwise, 
and  the  rate  of  alleged  loss  per  day,  affords 
ample  data  for  assessment  of  the  damages. 

2.  Damages  es»  1 22— Damages  far  hrsaob  of 
oontract  by  delay  are  measured  by.  what  sMa 
and  teams  would  have  earned  In  ordinary 
service. 

If,  in  such  case,  the  contract  has  been  fully 
performed  and  the  compensation  paid,  tke 
damages  arise  but  of  mere  loss  of  time,  not 
loss  of  anticipated  profits,  and  are  measured 
by  what  the  teams  and  men  used  hi  the  work 
would  have  earned  in  other  ordinary  servlee,  at 
the  prevailing  rate  for  such  service,  hi  tlie 
community  in  which  the  contract  was  perform^ 
ed,  not  by  what  they  would  have  earned  in  the 
contract  work,  in  the  absence  of  delay. 

3.  Damages  ^=»  1 22«Verdlct  based  on  contraot 
right,  and  not  on  what  men  and  teams  would 
have  earned  in  onldary  service,  held  exoes- 
slve. 

A  verdict  allowing  damages  on  the  basis 
of  the  contract  rate,  in  such  case,  without 
proof  of  any  special  or  peculiar  circumstanoes 
calling  for  variation  of  qualification  of  the 
general  rule,  is  excessive. 

4.  I>amages  ^=>62(4)— Fallnre  to  mitigate 
damages  oansed  by  brenoh  oanaot  limit  re- 
covery where  plaintiff  relied  on  defaulting 
party's  priMnlse  to  make  good. 

Though  the  law  imposes  duty  open  on« 
party  to  a  contract  to  mitigate  tbe  damages 
caused  him  by  a  breach  thereof  by  the, other, 


<rf  the  one  part,  and  MeWhorter  and  Carney,  |  «  he  ««  do  so  without  unreasonable  effort  or 

-  . -        ..'^    ^  .  - -  ,     .  ,•  ii  I    I  expense,    his    recovery   cannot   be    limited   by 

of  the  other  part,  as  fraudulent,  we  fail  tol  ^^^^^  ^^5,^,^  ^^  ^^  ^^/j,  y^^  ^^jtt^^  ,^,b  ^^^[ 


perceive.  There  is  not  one  particle  of  fraud 
In  its  procurement  It  is  a  dond  upon  the 
title  of  Vencill  and  Quinn  to  the  timber  and 


in  reliance  upon  promises  of  the  defaulting 
party  to  make  good  his  delinquencies  and  re* 
lieve  from  their  consequences. 


••^ 


^B»For  other  oases  8< 
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5.  Damages  <$=»206(7)— Proof  of  plaintiff's 
ability  to  mltloato  damages  for  breaeh  does 
not  entitle  defendant  to  peremptory  In- 
struotlon. 

Proof  of  ability  on  the  part  of  a  plaintiff, 
in  an  action  for  damages  arising  out  of  a 
breach  of  a  contract,  to  mitigate  the  damages, 
within  the  meaning  of  the  law,  does  not  entitle 
the  defendant  to  a  peremptory  instruction  to 
find  for  him,  nor  make  it  the  duty  of  the  court 
to  set  aside  a  verdict  for  the  plaintiff,  in  the 
absence  of  other  ground  for  the  motion  for  a 
new  triaL 

6.  11*181  ^s»256(l3)— Instrtiotlons  hypothetkN 
ally  submitting  right  to  recover  such  damages 
as  plaintiff  was  entitled  to.  If  finding  for  him, 
held  not  orroneous. 

Instructions  hypothetically  submitting  to 
the  jury  the  question  of  plaintiff's  right  of  re- 
covery, and  telling  them  to  allow  such  dam- 
ages as  the  plaintiff  is  entitled  to,  in  the  event 
of  a  finding  in  his  favor,  are  not  erroneous  for 
failure  to  define  the  measure  of  damages,  nor 
for  failure  to  give  the  jury  conditionsl  direc- 
tions as  to  a  claim  of  mitigation  of  damages 
in  favor  of  tiie  defendant. 

7.  Appeal  and  error  «=s>l  1 76(0— Where  trial 
conrt  failed  to  require  plaintiff  to  file  remit- 
titur or  have  verdict  set  asidoy  Judgment  will 
be  reversed  and  oause  remanded  wltihout  dis- 
turbing vordiot. 

If  a  jury,  in  assessing  damages,  allows 
too  much  by  a  sum  definitely  ascertainable  as 
to  amount,  from  the  e^dence,  by  reason  of  the 
adoption  of  a  legally  erroneous  basis  of  esti- 
mate and  allowance,  it  is  the  duty  of  the  triid 
court,  on  the  motion  for  a  new  trial,  to  put 
the  plaintiff  to  his  election  as  to  whether  he 
will  remit  the  excessive  sum  included  in  the 
verdict  or  suffer  the  verdict  to  be  set  aside; 
and,  if  this  duty  is  omitted  by  such  court  and 
judgment  rendered  on  the  verdict,  the  appel- 
late court  will  reverse  the  judgment,  without 
disturbance  of  the  ver^t,  and  remand  the  case 
for  proper  action  by  the  trial  court  on  the  ver- 
dict. ' 

Error  to  Circuit  Coart,  Randolph  Connty. 

Action  by  0.  J.  Taylor  and  others  as  imrt- 
ners  against  the  Storm  Lumber  Company. 
Judgment  for  the  plaintiffs,  and  the  d€^end- 
isnt  brings  error.  Reversed  and  r^nanded 
for  proper  action  on  the  verdict  by  the  trial 
court 

H.  G.  Knmp,  of  Elklns,  for  plaintiff  in  er- 
iror. 

Talbott  ft  Hoover  and  R.  H.  Allen,  all  of 
Elkina,  for  defendants  in  error. 

POFFBNBARGBR,  P.  The  principal  con- 
tention against  the  validity  of  the  judgment 
In  favor  of  the  plaintiffs,  for  damages  for 
breach  of  a  logging  contract,  brought  up  by 
this  writ  of  error,  is  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict,  its  sufficien- 
cy having  been  challenged  by  a  motion  to 
exclude  it,  a  request  for  a  peremptory  in- 
struction to  find  for  the  defendant,  and  a 


motion  to  set  aside  the  verdict  Rulings  re* 
specting  the  admission  and  rejection  of  evi- 
dence-and  the  giving  of  Instructions .  at  the 
instance  of  t)ie  plaintiffs  are  also  made  sub- 
jects of  assignments  of  error. 

The  written  contract  between  the  parties, 
dated  May  24,  1919,  bound  the  plaintifls  to 
skid  something  less  than  600,000  feet  of  logs, 
at  the  rate  of  6,000  feet  per  day,  and  at  the 
price  of  $4  per  thousand  feet,  payable  month- 
ly according  to  scale,  and  an  additional  26 
cents  per  thousand  on  the  completion  of  the 
work.  The  work  to  be  done  oonaisted  of  the 
hauling  of  logs  from  the  stumps  and  idadng 
them  on  skidways,  to  be  constructed  by  the 
plaintiffs,  at  a  tramroad,  from  which  they 
were  loaded  on  a  truck  and  conveyed  to  the 
sawmill.  Construction  of  the  tramroad,  op- 
eration of  the  truck,  and  cutting  of  the  tim- 
ber were  devolved  upon  the  defendant,  and 
it  agreed  to  take  the  logs  from  the  skidways 
fast  enough  to  permit  0,000  feet  per  day  to 
be  put  on  them. 

At  the  date  of  the  contract  the  plaintiffs 
had  only  one  team,  but  they  purchased  an- 
other, with  harness,  etc,  from  the  defend- 
ant, on  credit,  the  purcdiase  monej  to  be 
charged  against  the  compensation  for  their 
work.  Feed  for  their  teams  was  to  be  fur- 
nished by  the  defendant  at  cost,  and  they 
and  their  employees  were  to  be  boarded  by 
it  at  $1  per  day  for  each  person.  Lumber 
and  nails  for  construction  of  a  stable  or  bam 
on  the  premises  were  also  to  be  provided  by 
the  defendant 

On  or  about  liay  28,  1919,  the  plaintiff 
were  on  the  ground  with  their  teams  and 
ready  for  work,  but  the  tramroad  and  truck 
to  be  provided  by  the  defendant  had  not  been 
made  ready  for  operation,  and  the  skidways 
could  not  be  constructed,  for  they  had  to 
conform  in  locati<m  with  the  tramroad  and 
in  height  with  the  truck.    Pending  construc- 
tion or  repair  of  the  tramroad  and  provision 
of  the  truck,  the  plaintiff^  hauled  and  dump- 
ed into  a  hollow,  within  convenient  reach  of 
the  tramroad  location,  logs  estimated  to  con- 
tain  40,000  feet,  which  had  to  be  hauled  a  sec- 
ond time  later  on.    On  this  account,  loss  at 
time   and   earnings   is  claimed.    After    the 
tramroad,  truck,  and  skidways  had  been  pro- 
vided there  was  further  loss  of  time,  accord- 
ing to  the  claim  of  the  plaintiffs,  due  to  the 
failure  of  the  defendant  to  cut  logs  for  haul- 
ing and  take  them  from  the  skidways,  after 
hauling,  fast  enough  to  permit  the  sldddlng 
of  6,000  feet  per  day.    They  claimed  right 
under   the  contract  to  earn  an  income  of 
$24  per  day,  and  swear  to  their  ability  to 
do  so  with  the  equipment  they  had.    Ac- 
cording to  their  testimony,  they  skidded,  on 
I  one  occasion,  more  than  6,000  feet  of  logs 
hauled  from  the  most  distant  points  on  the 
job,  in  a  day.    They  profess  to  have  kept  an 
accurate  account  from  which  they   swear 
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they  are  able  to  compute  their  loss  of  time, 
•and  claim  to  have  lost  about  59  days  on  ac- 
count of  the  failure  of  the  defendant  to  keep 
them  In  logs  at  one  end  of  the  job,  and  space 
for  logs  at  the  other.  The  jury  allowed 
them  56  days,  making  the  damages  (1,344, 
from  which  there  was  deducted  $269.C4,  the 
amount  of  their  indebtedness  to  the  defend- 
ant. 

[1]  At  the  rate  of  6,000  feet  per  day,  it 
should  have  required  about  75  days  for  the 
skidding  of  the  logs,  scaling  in  all  446,673 
feet  The  plaintiffs  were  on  the  job  about 
180  working  days.  Testifying  from  his 
memoranda,  one  of  them  shows  work  for  the 
defendant,  by  the  day,  at  work  not  within 
the  skidding  contract,  for  34  days  and  2 
hours  paid  for  by  credit  on  the  account.  For 
part  of  that  time  one  or  both  teams  were 
idle.  They  were  absent  and  unable  to  work 
for  about  12  days.  Allowing  75  days  as 
being  necessary  to  the  skidding,  34  days 
at  noncontract  work,  and  12  days  of  absence 
and  inability  to  work,  they  account  for  121 
days,  leaving  69  days  of  the  180-day  period 
consumed  in  the  delays  alleged  to  have  been 
occasioned  by  failure  of  the  defendant  to 
cut  and  remove  logs,  as  required  by  Its  con- 
tract In  this  evidence  there  is  ample  foun- 
dation for  an  assessment  of  damages,  if  the 
theory  of  the  plaintiffs  as  to  right  of  recov- 
ery is  sound.  There  must  be  data  in  the 
evidence  for  the  assessment,  of  course,  but 
in  the  figures  submitted  there  is  no  lack 
thereof.  Loss  of  time,  with  the  extent  there- 
of, is  definitely  shown,  and,  at  the  rate 
claimed,  the  result  in  money  is  obvious  and 
certain. 

[2-4]  A  claim  of  excessiveness  in  the  award 
is  based  upon  the  rate  adopted.  All  of  the 
timber  contemplated  by  the  contract  was 
skidded,  and  credit  therefor  has  been  allow- 
ed by  the  defendant  at  the  contract  price, 
$4.25  per  thousand  feet.  But  the  delays  oc- 
casioned by  the  defendant  prolonged  the 
time  of  performance.  It  is  insisted  that 
the  rate  of  |4  or  $4.25  per  thousand  is  not 
the  correct  basis  on  which  to  calculate  the 
damages  for  the  time  unnecessarily  bestowed 
upon  the  wwk,  and  that  the  calculation 
should  be  made  upon  the  basis  of  the  value 
of  the  services  of  the  men  and  teams  for 
the  56  days,  measured  not  by  the  contract 
price,  but  by  what  such  services  were  worth 
in  the  market,  the  daily  wages  of  teams 
with  men — $8  each  per  day  or  $16  per  day 
for  the  two-r^as  indicated  by  the  compensa- 
tioii  paid  for  the  day  work  done.  Nothing 
of  either  compensation  or  profit  in  the  con- 
tract price  for  the  skidding  was  lost  or  pre- 
vented. The  work  was  all  done  and  has 
been  paid  for.  The  loss  was  in  time  only, 
which  would  have  been  devoted  to  some 
other  work.  There  Is  no  proof  that  plain- 
tiffs had  any  other  contract  awaiting  them. 
In  the  performance  of  which  an  equal  profit 


could  have  been  made.  Allowance  of  the 
profit  of  $8  per  day,  which  has  been  paid, 
by  way  of  damages,  in  this  action,  would  be 
a  duplication  of  that  profit,  unless  it  can  be 
'assumed  that  an  equal  profit  could  have 
been  made  on  the  teams  in  other  work.  As 
there  is  no  evidence  of  such  ability,  the  al- 
lowance would  stand  upon  a  bare  assump- 
tion only.  The  law  does  not  permit  an  al- 
lowance of  more  than  the  reasonable  value 
of  the  ^rvice  would  have  been  if  the  men 
and  teams  had  been  employed  in  ordinary 
work,  or,  in  other  words,  the  reasonable  val- 
ue of  such  services.  Rogers  v.  Beard,  86 
Barb.  (N.  Y.)  31;  Maryland  Ice  Co.  v.  Arctic 
Ice  Machine  Co.,  79  Md.  103;  29  Atl.  69; 
City  of  Chickasha  v.  HoUinsworth,  56  Okl. 
341,  165  Pac.  859;  Michael  Seretto  v.  Rock- 
land, etc.,  Ry.  Co.,  101  Me.  140,  6  Atl.  651; 
Hardaway-Wright  Co.  v.  Bradley  Bros.,  163 
Ala.  596, 51  South.  21 ;  Strobel  Steel  Construc- 
tion Co.  V.  Sanitary  District,  160  111.  App. 
654 ;  Meyer  v.  Haven,  70  App.  Dlv.  629. 75  N. 
Y.  Supp.  261;  17  0.  J.  854.  As  to  whether  a 
different  state  of  facts  would  apply  a  dif- 
ferent measure  of  value  or  damages,  we 
enter  upon  no  inquiry  It  suflSces  to  say  that 
upon  the  evidence  the  verdict  calls  for  too 
large  an  amount 

Enough  has  been  said  of  the  character  of 
the  evidence  to  make  it  manifest  that  there 
was  no  error  in  the  admission  of  the  oral 
evidence  of  J.  L.  Daft,  one  of  the  plaintiffs, 
based  upon  his  personal  knowledge  and  his 
recollection  refreshed  by  the  memoranda  to 
which  he  referred  from  time  to  time  in  the 
course  of  his  examination  as  a  witness,  nor 
in  the  overruling  of  the  motion  to  exclude  all 
of  the  evidence  adduced  by  the  plaintiffs. 
Taylor's  evidence  was  properly  admitted.  It 
supplemented  that  of  Daft  and  was  sufiScient- 
ly  definite. 

Nor  did  the  court  err  in  its  refusal  to  com- 
pel Daft  to  show  something  on  his  book  that 
it  admittedly  did  not  contain,  or  to  demon- 
strate to  the  jury,  by  an  exhibition  of  hi» 
book,  a  lack  of  memoranda,  which  he  admit- 
ted. It  did  not,  in  terms,  disclose  the  lost 
time.  He  demonstrated  It  from  data  it  did 
contain,  in  the  manner  hereinbefore  indi^ 
cated. 

[6]  In  none  of  the  three  instructions  given 
upon  the  request  of  the  plaintiffs,  nor  in  the 
declaration  to  which  one  of  them  refers  is 
any  measure  of  damages  prescribed.  E^ch 
of  said  instructions  hypothetically  submits 
the  theory  of  right  of  recovery  upon  breaches 
of  the  contract  by  the  defendant,  resulting 
in  damages  to  the  plaintiffs.  In  this  re- 
spect they  are  correct  as  far  as  they  go,  but 
they  are  incomplete.  If  the  defendant  de- 
sired completion  thereof  by  prescription  of 
the  measure  of  damages,  it  should  have  asked 
for  an  instruction,  upon  that  subject.  Plain- 
tiffs' instruction  No.  2  may  be  technically 
erroneous,  on  account  of  its  fiiilure  to  refey 
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to  the  evidence*  but  the  error,  If  any,  is 
harmless.  In  two  of  the  instructions  given 
upon  request  of  the  plaintififs  and  six  given 
at  the  instance  of  the  defendant,  necessity  of 
limitation  of  the  verdict  to  the  evidence  was. 
brought  to  the  attention  of  the  jury. 

[6]  In  view  of  the  evidence  adduced  by  the 
defendant,  tending  to  prove  the  damages 
claimed  by  the  idaintiffs  could  have  been 
mitigated  or  largely  avoided  by  enlargement 
of  the  skidways,  it  is  contended  that  the  In- 
structions given  at  the  instance  of  the  plain- 
tiffs, all  of  which  were  binding  in  effect,  as 
to  right  of  recovery,  should  have  included 
a  conditional  direction  to  the  Jury  to  ex- 
clude from  their  assessment  such  damages 
as  could  reasonably  have  been  prevented  by 
the  plaintiff,  by  such  enlargement  or  addi- 
tion, on  the  principle  or  theory  of  duty  on 
their  part,  to  mitigate  the  damages.  The 
measure  of  damages  was  not  dealt  with  spe- 
dflcally  in  any  of  the  instructions.  It  was 
stated,  if  at  all,  in  very  general  terms,  in 
connection  with  the  submission  of  the  ques- 
tion of  right  of  recovery.  In  each  instance 
the  instruction  merely  told  the  Jury,  in  the 
event  of  a  finding  of  right  of  recovery,  to 
award  the  plaintiffs  such  damages  as  they 
had  sustained.  In  this  no  specific  rule  as 
to  the  measure  of  damages,  nor  any  direc- 
tion to  find  in  accordance  with  any  rule  as 
to  the  amount,  is  perceived.  As  to  that  mat- 
ter, the  instructions  are  virtually  silent  and 
clearly  not  binding.  Indeed,  they  are  all' 
complained  of  in  the  brief,  on  the  ground  of 
lack  of  prescription  of  the  measure  of  dam- 
ages. The  argument  condemns  them  for 
omission  of  the  measure  of  damages,  and 
then  condemns  them  again  for  inclusion 
thereof.  The  first  assumption  is  correct  but 
innocuous. 

As  to  right  of  recovery,  there  is  consid- 
erable conflict  in  the  evidence.  By  their 
own  testimony  and  that  of  several  other  wit- 
nesses, the  plaintiffs  prove  failure  both  to 
cut  and  to  remove  logs  in  accordance  with 
the  contract  This  is  opposed  by  evidence 
adduced  by  the  defendant,  but  the  opposing 
evidence  is  slighter  in  quantity  and  less  pos- 
itive and  definite  in  character  than  that  of 
the  plaintiffs.  It  was  the  dear  province  of 
the  Jury  to  determine  the  questions  of  pre- 
ponderence  of  evidence  on  this  point  and  the 
credibility  of  the  witnesses.  The  court  was 
under  no  duty,  therefore,  to  give  the  per- 
emptory instruction,  requested  by  the  de- 
fendant, nor  to  set  aside  the  verdict  on  the* 
theory  of  insufficient  evidence  to  sustain  a 
finding  of  liability. 

But  it  Is  said  the  evidence  of  ability  of 
the  plaintiffs  to  mitigate  the  damages  or 
avoid  them,  by  enlargement  of  the  skidways 
or  construction  of  additional  skidways,  pre- 
cludes right  in  the  plaintiffs  to  any  verdict 
at  all.    This  position  is  manifestly  unten- 


able. Bight  to  nominal  damages  at  the  least 
is  Indisputable.  Bight  to  some  substantial 
damages  represented  by  the  second  handling 
of  the  40,000  feet  of  timber,  occasioned  by 
delay  in  providing  the  tramroad  and  truck, 
is  equally  clear.  The  expense  of  enlarge- 
ment of  skids  and  building  additicms,  if  in- 
curred, would  be  another  incontrovertible 
item.  It  is  impossible  to  exclude  all  of  the 
damages  on  this  theory. 

Whether  this  evidence  of  power  to  avoid 
or  reduce  injurious  consequences  makes  the 
verdict  excessive  is  an  entirely  differenf 
question.  It  may  be  that  sufficient  skidway 
space  could  have  been  provided  at  an  ex- 
pense of  $25  or  some  other  small  amount. 
But  this  fact,  if  established,  must  be  taken 
in  connection  with  others.  There  is  proof  of 
repeated  demands  upon  the  defendant  to 
perform  its  contract,  and  of  promises  on  its 
part,  made  by  its  superintendent,  to  comply 
therewith.  Its  attention  was  repeatedly 
called  to  the  delays  and  losses  caused  by 
failure  to  move  the  logs  fast  enough,  and 
promises  to  relieve  the  situation  were  made. 
Ordinarily,  under  ^ch  drcumstances,  there 
is  no  duty  on  the  part  of  the  injured  party 
to  take  further  steps  for  his  own  protection. 
He  may  rely  upon  the  notice  and  promises 
made.  Ford  v.  111.  Befrigerator  Co.,  40  111. 
App.  222 ;  Graves  T.  Qlass,  86  Iowa,  261,  63 
N.  W.  231;  C?ronan  v.  Stutsman,  168  Mo. 
Ai9.  46,  151  S.  W.  166;  Henry  Hall  Sons' 
Ck>.  V.  Sundstrom  ft  Sratton  Co.,  138  App. 
Div.  548,  123  N.  Y.  Supp.  390;  lU.  Cent  B. 
Co.  V.  Doss,  137  Ky.  650,  126  S.  W.  849 ;  UI- 
lard  V.  Kentucky,  etc.,  Co.,  134  Fed.  168,  67 
C.  0.  A.  74;  Kentucky,  etc.,  v.  Lillard,  160 
Fed.  84,  87  O.  C.  A.  190 ;  MdSwan  y.  McLeod, 
46  U.  C.  Q.  B.  235.  Upon  the  evidenoe  Just 
referred  to,  the  Jury  could  find  that  the 
plaintiffs  were  induced  by  the  conduct  and 
promises  of  the  defendant  to  forego  resort 
to  measures  for  their  own  protection. 

[7]  Seeing  excessiveness  in  the  verdict  by 
reason  of  the  allowance  of  (24  per  day  for 
the  56  day^,  instead  of  (16,  the  amount  the 
plaintiffs  charged  for  their  day  work,  which 
is  evidence  of  the  value  of  such  work  and 
the  actual  loss  of  the  plaintiff^  the  trial 
court  should  have  put  them  to  their  elec- 
tion to  remit  one-third  of  the  amount  al- 
lowed them  or  suffer  the  verdict  to  be  set 
aside,  the  amount  of  the  excess  being  dear 
and  free  from  doubt  Clark  v.  Lee,  76  W. 
Va.  144,  85  S.  E.  64;  Hall  v.  Philadelphia 
Co.,  74  W.  Va.  172,  81  S.  B.  727;  Unfreid  v. 
BaUroad  Co.,  34  W.  Va.  260,  12  S.  B.  012. 
The  omitted  duty  of  the  trial  court  can  yet 
be  performed,  upon  reversal  of  the  Judg- 
ment and  remand  of  the  case  for  the  pro- 
cedure Just  Indicated.  We  will  reverse  the 
Judgment,  and  remand  the  case  for  proper 
action  on  the  verdict  by  the  trial  court. 


W.Va.)  ALLEN  V.  CITT 

(111 
(90  W.  Va.  131) 

ALLEN  V.  CITY  OF  CHARLESTON  et  al. 

(No.  4369.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31,  1922,    Rehearing  Denied 

April  4, 1922.) 

(B^Uabui  ly  the  Oomri.) 

1.  Eminent  tfomain  ^=:»274(5)— Pamanent  ap- 
propriation by  dty  of  ianiff  for  publlo  nso 
witlioot  proper  iesal  prooeodings  may  bo  on- 
Joined. 

Injunction  is  the  proper  remedy  to  restrain 
a  city  from  entering  upon  a  person's  land,  and 
permanently  appropriating  the  same  for  public 
use,  without  first  obtaining  right  to  do  so  in 
one  of  the  modes  provided  for  by  law. 

2.  Eminent  domain  ^ss>293(l)--Biil  to  restrain 
permanent  structure  on  plaintilPa  land  by 
city  held  not  demurrablo  for  want  of  equity. 

A  biU  which  alleges  that  the  plaintiff  has 
title  to  and  possession  of  land  adjoining  a 
public  street  in  a  city,  that  the  city  threatens 
to  invade  the  same  and  place  thereon  a  perma- 
nent structure  that  will  cause  irreparable  in- 
Jury,  avers  lack  of  remedy  at  law,  and  prays 
for  an  injunction  to  restrain  the  threatened 
injury,  is  not  demurrable  for  want  of  equity. 

8.  Eminent  domain  ^=9306  —  Dispute  as  to 
easement  held  properiy  determinable  In  suit 
to  enjoin  oonetrnottlen  of  catcb-basin  by  dty. 

Plaintiff  files  her  bill  alleging  ownership  in 
fee,  indosure,  and  possession  of  a  strip  of  land 
adjacent  to  a  public  street  in  the  dty  of  Charles- 
ton, and  that  the  dty  threatens  to  talce  posses- 
aion  thereof,  and  place  thereon  a  catch-basin 
for  drainage  purposes,  which  would  cause  irrep- 
arable injury  to  plaintiff's  property,  and  ob- 
tains a  temporary  restraining  order.  The  dty 
answers  the  biU^  admitting  title  in  the  plaintiff 
to  the  land  in  controversy,  except  that  it  alleg- 
es ownership  of  an  easement  for  street  pur- 
poses over  the  disputed  strip,  which  plaintiff 
denies.  Equity  is  not  thereby  deprived  of  ju- 
risdiction because  of  such  dispute,  and  the 
court  may  proceed  to  a  final  determination  of 
the  right  to  such  easement. 

Appeal  from  Oircult  Court,  Kanawha 
County. 

Suit  by  Sarah  J.  Allen  against  the  City  of 
CSiarleston  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Afl3rmed. 

Hurray  Briggs,  of  Charleston,  for  appel- 
lants. 

Donald  O.  Blagg,  of  Gharlestou,  for  appel- 
lee. 

MERBDITH,  X  In  1883  the  Glen  EUc 
Oompany,  a  corporation  owning  a  large  area 
of  land  on  the  northwest  side  of  Elk  river  in 
Kanawha  county,  conveyed  a  tract  of  87 
acrea,  1  rood,  and  4  poles  to  Anthony  Alien, 
being  lot  No.  21  of  the  Hill  land,  described 
upon  the  map  thereof  recorded  In  the  clerk's 
office  of  the  county  court  of  said  county,  to- 
gether with  the  use  of  the  roads  and  ways 
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laid  down  on  said  map,  and  which  by  will 
passed  to  flie  daughter  of  the  grantee^  and 
who  is  the  plaintiff  in  this  case  and  the  pres- 
ent owner  of  the  pr<^erty.  At  the  time  of 
this  conveyance  th^e  was  a  public  road, 
known  as  the  Elk  road,  approximately  80 
feet  wide,  running  along  the  front  of  the 
property  on  the  south  sid&  Between  that 
road  and  Elk  river  lay  a  considerable  tract 
of  land,  which  was  owned  by  the  Glen  Elk 
Company,  and  which  in  1887  it  platted  into 
town  lots,  with  intervening  streets  and  al- 
leys, and  contributed  sufficient  of  its  own 
lands,  together  with  the  county  road  abore 
mentioned,  to  make  this  county  road  60  feet 
wide,  instead  of  30  feet  wide,  and  naming  it 
on  its  plat  Crescent  road. 

Some  10  or  12  years  ago  the  corporate  lim- 
its of  the  city  of  Charleston  were  extended, 
so  as  to  include  the  southern  portion  of  the 
Allen  property,  fronting  on  Crescent  road, 
as  well  as  Crescent  road  Itself,  and  the 
properties  lying  between  Crescent  road  and 
Elk  river.  In  1916  or  1917  the  dty  perma- 
nently improved  a  portion  of  Crescent  road, 
by  constructing  a  concrete  road  24  feet  wide, 
including  curbs,  in  front  of  the  Allen  proper- 
ty, the  greater  portion  thereof  bein^  on  the 
southern  half  of  the  60-foot  road  or  street* 
and  hence  nearer  the  pr<^erty  lines  on  the 
southern  side  than  on  the  northern  side,  be- 
ing approximately  '25  feet  distant  from  an 
old  fence  line  formerly  maintained  by  plain- 
tiff on  the  front  of  her  property. 

For  many  years  plaintiff  and  her  predeces- 
sor in  title  kept  a  fence  along  the  front  of 
her  property  on  the  side  next  the  road,  and 
after  the  road  was  paved  she  constructed  a 
new  fence,  between  20  and  25  feet  south  of 
her  old  line  fence,  and  about  4  feet  from  the 
curb  of  the  pavement  In  September,  1920, 
the  city,  claiming  an  easement  for  street 
purposes  in  that  portion  of  the  land  lying 
between  the  curb  line  and  plaintitTs  old 
fence  line,  engaged  W.  J.  Weakland  &  Co.  to 
construct  upon  said  strip,  at  the  head  of  a 
sewer  extending  under  the  road,  a  catch-ha* 
sin  about  15  feet  long,  8  feet  wide,  and  8  feet 
deep,  to  catch  the  wat^,  sand,  and  d^ris 
collecting  there  from  a  small  drain,  called 
Gunter  hollow,  so  as  to  carry  the  water  into 
said  sewer  and  to  keep  the  sand  and  debris 
frcMn  entering  the  sewer. 

The  work  had  proceeded  but  a  short  time 
when  plaintiff  filed  her  bill  and  obtained  an 
injunction  against  the  dty,  its  officers,  agents, 
employees,  and  said  contractors,  enjoining 
them  from  trespassing  upon  said  land  for 
any  purpose.  In  her  bill  she  alleges  title  and 
possession  of  said  lands,  irreparable  damage, 
and  want  of  legal  remedy,  and  also  that 
about  the  time  the  dty  began  the  permanent 
Improvement  of  the  road,  a  dispute  having 
arisen  between  her  and  the  dty  as  to  the  lo- 
,  cation  of  her  properly  line  and  the  street 
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line,  she  and  the  dty  agreed  that  tlie  true 
line  between  her  property  and  the  street  line 
should  be  and  was  where  her  new  fence  was 
built,  and  which  is  about  4  feet  from  the  Une 
of  the  curb. 

The  defoidants  demurred  to  the  bill  and 
also  filed  an  answer.  In  their  answer  they 
admit  the  plaintiff's  title  to  her  land,  except 
they  aver  that  the  city  owns  an  easement  for 
street  purposes  orer  the  disputed  strip;  that 
said  strip  had  been  dedicated  to  public  use 
and  so  used  for  a  roadway  for  a  great  many 
years,  and  defendant  had  for  many  years 
maintained  a  sewer  through  said  strip  to 
the  line  of  the  old  fence.  They  also  denied 
taking  or  damaging  any  of  plaintiff*s  proper- 
ty, or  that  they  intended  doing  so,  and  like- 
wise denied  that  there  was  any  agreement 
between-  plaintiff  and  the  city  as  to  the  true 
line  between  her  property  and  said  road,  or 
that  the  road  was  paved  in  conformity  to 
any  such  agreement. 

Depositions  were  taken  and  filed  on  behalf 
of  plaintiff  and  defendants;  the  cause  was 
heard  upon  the  bill,  injunction  order,  demur- 
rer, answer,  general  replication  thereto,  and 
the  dcpoeitiona  The  court  found  that  the 
plaintiff  was  not  entitled  to  the  relief  i^rayed 
for,  dissolved  the  injunction,  and  dismissed 
her  bill,  at  her  costs.  From  this  decree 
plaintiff  appealed  to  this  court 

[1J  The  first  question  involved  is  whether 
equity  had  Jurisdiction.  Plaintiff's  title  to 
the  land  in  controversy,  so  far  as  the  fee  is 
concerned,  is  admitted;  but  the  city  claims 
that  this  fee  is  subject  to  its  easement  for 
street  purposes,  and  to  that  extent,  and  that 
only,  plaintiff's  title  is  denied  by  the  answer. 
If  there  were  no  dispute  as  to  title,  equity 
would,  without  question,  have  Jurisdiction. 
In  the  case  of  Pierpoint  v.  Town  of  Harris- 
vllle,  9  W.  Va.  215,  and  Yates  v.  West  Graf- 
ton, 33  W.  Va.  507,  11  S.  B.  8,  it  was  held 
that  injunction  will  lie  to  restrain  a  town 
from  opening  streets  through  a  person's 
land,  without  first  condemning  it  according 
to  law,  where  th^e  has  been  no  dedication 
of  such  streets  to  the  public  use.  In  each  of 
those  cases  the  defendants  answered,  admit- 
ting the  title  of  plaintiff  to  the  land  over 
which  the  streets  had  been  laid  or  construct- 
ed, but  asserted  a  dedication  thereof  for 
street  pivposes,  and  on  final  hearing  this 
court  perpetuated  the  injunction  till  the  town 
should  acquire  legal  right  to  open  such 
streets.  There  the  right  or  title  to  the  as- 
serted easements  was  determined  in  a  court 
of  equity. 

In  the  case  of  Jarvls  v.  Grafton,  44  W.  Va. 
453,  30  S.  E.  178,  the  plaintiff  obtained  an 
injunction  restraining  the  town  from  open- 
ing an  alley  through  premises  claimed  by 
her,  and  involved  a  dispute  as  to  the  exist- 
ence of  an  easement,  as  in  this  case;  she  al- 
leging that  the  town  had  no  easement,  and 
it  claiming  it  had.    This  court  reversed  the 


finding  of  the  circuit  court,  though  there  was 
conflicting  oral  testimony,  found  that  the  al- 
ley had  been  dedicated  by  a  former  owner  of 
the  property,  and  had  been  accepted  by  de- 
fendant, and  dismissed  plaintiflTs  biU. 

In  the  case  of  Wenger  v.  Fisher,  55  W. 
Va.  13,  46  S.  E.  695,  the  plaintiff  obtained  an 
injunction  restraining  the  county  court  of 
Randolph  county  from  making  a  change  in 
the  roads,  so  as  to  take  his  lands.  Defend- 
ants demurred  for  want  of  equity  in  the  bill, 
but  the  demurrer  was  overruled.  Defend- 
ants answered  that  plaintiff  had  consented 
to  such  change  in  the  road.  Numerous  d^H>- 
sitions  were  taken  on  both  sides  as  to  wheth- 
er such  consent  had  been  given,  and  on  final 
hearing  the  circuit  court  dissolved  the  in- 
junction; but  this  court  upon  appeal  hdd 
tluit  equity  had  Jurisdiction,  and  on  review 
of  the  testimony  reversed  the  case  and  per- 
petuated the  injunction. 

One  of  the  leading  cases  Involving  this 
question  is  that  of  Manchester  Cotton  Mills 
V.  Manchester,  25  Gra.t  (Va.)  825.  In  that 
case  the  authorities  of  the  town  notified  the 
plaintiff  corporation  that  they  intended  to  re- 
move three  brick  buildings  owned  by  plain- 
tiff, which  the  authorities  of  the  town  claim- 
ed encroached  on  a  street  of  the  town.  The 
plaintiff  and  its  predecessors  asserted  title 
and  possession  for  more  than  20  years,  the 
town  claimed  that  the  land  had  been  dedicat- 
ed as  a  street  by  a  prior  owner,  under  whom 
plaintiff  claimed  title.  This  dedication  was 
denied  by  plaintiff.  The  circuit  court  refus- 
ed to  award  an  injunction,  on  the  ground 
that  plaintiff  had  an  adequate  remedy  at 
law,  but  on  appeal  the  Virginia  Supreme 
Court  awarded  an  injunction,  restraining  the 
removal,  until  the  town,  by  an  appropriate 
action  at  law,  should  establish  its  title,  oa 
the  ground  that  the  injury  threatened  an  ap- 
propriation of  the  freehold  and  a  destruction 
of  the  substance  and  value  of  the  estate. 

[2,  3]  The  demurrer  interposed  in  the  pres- 
ent case  should  have  been  overruled,  though 
so  far  as  we  know  the  circuit  court  did  not 
act  thereon.  The  bill  makes  out  a  good  case. 
It  alleges  title  and  possession  in  the  plain- 
tiff, and  the  acts  done  and  threatened  to  be 
done  would  imdoubtedly  cause  irreparable 
injury,  not  only  to  the  particular  land  occu- 
pied by  the  catch-basin,  but  would  also  in- 
jure the  residue  of  the  frontage  of  plaintiff's 
lands,  and  if  the  city  has  no  easement  for 
street  piurposes  over  the  parcel  in  controvert 
sy,  plaintiff  is  entitled  to  have  the  construc- 
tion of  the  catch-basin  perpetually  enjoined. 
Such  acts  would  constitute  a  taking  of  pri* 
vate  property  for  public  use  without  comx)en- 
sation.  So  we  hold  that  equity  has  Jurisdic- 
tion, notwithstanding  the  fact  that  the  rity 
asserts  an  easement  for  street  purposes  ovec 
the  land  in  controversy. 

The  only  important  question  remaining  Ja 
whether,  conceding  that  the  court  had  Juria> 
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diction,  it  should  baye  disacdyed  the  injnnc- 
tion  and  dismissed  the  bill,  or  shotild  haye 
perpetuated  the  injunction.  This  depends 
upon  the  eyidence.  When  plaintiirs  father 
acquired  title  to  the  87  acres,  he  acquired  the 
fee  to  the  middle  of  the  30-foot  road  along 
the  south  side  of  the  farm,  subject  to  the 
easement  for  the  road.  After  a  careful  re- 
view of  the  evidence,  we  think  that  this 
road,  as  then  established,  included  the  strip 
of  land  in  controversy;  that  this  strip  was 
actually  used  as  a  part  of  the  traveled  way. 
It  is  shown  that  an  8-lnch  gas  pipe  line  was 
buried  in  the  ground  along  said  road,  where 
this  catch-basin  was  being  excavated.  It 
was  doubtless  laid  there  by  authority  from 
the  public;  two  public  sewers  cross  the 
street  at  this  point,  up  to  or  nearly  to  plain- 
tiff's old  fence  line,  the  outside  boundary  of 
the  land  in  dispute. 

There  is  a  great  deal  of  conflicting  testi- 
mony as  to  the  actual  boundaries  of  the  orig- 
inal 30-foot  road,  but  we  believe  the  evidence 
preponderates  in  favor  of  the  defendants. 
It  is  clearly  shown  that  no  valid  agreement 
was  made  between  the  plaintiff  and  the  city 
of  Charleston  establishing  the  line  between 
her  property  and  Crescent  road. 

Plaintiff  insists  that  the  decree  should  be 
reversed,  the  injunction  be  reinstated,  and 
she  be  given  opportunity  to  amend  her  bill, 
showing  that  she  intended  instituting  an  ac- 
tion at  law  to  try  the  title  to  said  strip  of 
land.  She  did  not  ask  the  circuit  court  for 
permission  to  amend  her  bill.  The  cause 
having  been  submitted  on  its  merits,  and  a 
final  adjudication  against  the  plaintitC,  we 
think  that  she  should  not  be  allowed  by  this 
court  to  amend  her  bill. 

Finding  no  error,  we  aftan  the  decree 
complained  of. 
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MYERS  V.  8UMMERVILLE  et  al. 
(No.  4401.) 

(Supreme  Court  of  Appeals  of  West  "^rglnia. 

March  14,  1022.) 

(SyUabus  hy  the  Court,) 

f.  Prindpal  and  aoent  ^s»l3l  —  Ageiift  act 
within    aiHNirent  scope   of  aothorlty   binds 
principal. 
The  act  of  an  agent  within  the  apparent 

scope  of  his  anthority  binds  his  principal. 

2.  Mines  and  minerals  ^=s>l05(2)«»Minlttg  oom- 
pany's  paymaster's  pladno  of  bonds  of  em- 
ployee In  company's  safe  held  to  bind  com- 
pany. 
Where  a  superintendent  of  a  coal  mine,  In 
order  to  retain  the  services  of  an  employee  nec- 
essary to  the   mining  operations,   goes   on   a 
peace  bond  for  him,  and,  as  security  therefor, 
receives  from  him  as  a  pledge  certain  United 
States   government  bonds,   which   he   delivers 


to  the  company's  paymaster  and  mine  office 
derk,  who  places  them  for  safe-keeping  in  the 
company's  safe,  of  which  he  has  charge,  and 
it  appears  that  the  company's  principal  office 
is  in  a  distant  state,  such  act  of  the  paymaster, 
under  the  drcomstances  shown  in  the  opinion 
in  this  case,  is  within  the  apparent  scope  of 
his  authority  and  binds  the  principal. 

3.  Pledges  «=s>48— Pledgee  is  bound  to  return 
government  bonds  given  to  secure  him  on 
peace  bond  upon  discharge  of  the  latter  bond. 

If  the  bonds  so  deposited  be  regarded  as  a 
pledge,  then  upon  the  dischar^re  of  the  peace 
bond  the  pledgee  is  bound  to  return  the  bonds, 
and,  in  case  of  his  failure  so  to  do,  to  respond 
in  damages  for  their  value. 

4.  Bailment  ^ss»3l( I)— Bailee  of  gratuitous 
bailment  Is  bound  to  excuse  loss  whom  fall- 
ing to  deliver  on  demand  before  salt. 

If  they  be  regarded  as  a  gratuitous  bail- 
ment, then  the  bailee,  in  case  demand  therefor 
is  made  before  suit,  is  bound  to  show  some  ex- 
cuse for  their  loss. 

iBrror  to  Circuit  Court,  Mineral  County. 

Action  by  L.  W.  Myers  against  John  Sum- 
merviUe  and  others.  Action  dismissed  as  to 
Summerville,  and  Judgment  entered  against 
the  defendant  Bmmons  Coal  Mining  Com- 
pany, which  brings  error.    Affirmed. 

• 

Wm.  MacDonald,  of  Keyser,  U  J.  Foreman, 
of  Petersburg,  and  Conlen,  Brinton  &  Acker, 
of  Philadelphia,  Pa.,  for  plaintiff  in  error. 

B.  D.  Heironimu8»  of  Davis,  for  defendant 
in  error. 

MHREDITH,  J.  Defendant  Bknmons  Coal 
Mining  Company  complains  of  a  Judgment 
entered  by  the  circuit  court  of  Mineral  coim- 
ty  in  an  action  ot  trover  and  conversion  of 
two  United  States  liberty  Bonds.  Both  J<dm 
Summerville  and  the  company  were  made  de- 
fendants. The  case  was  tried  by  Hon.  Taylor 
Morrison,  special  Judge,  in  lieu  of  a  Jury.  Aft- 
er the  testimony  was  introduced,  the  defend- 
ant company  demurred  to  the  evidence.  The 
court  dismissed  the  action  as  to  Summerville^ 
overruled  the  demurrer,  and  entered  Judg- 
ment against  the  company  for  $104.66w 

[1,2]  In  July,  1918,  the  defendant  Summer* 
ville  and  plaintiff,  Myers,  were  working  for 
the  company  at  Bayard,  W.  Va.,  Summerville 
as  superintendent  of  the  company's  mining 
operations  there  and  Myers  as  blacksmith. 
On  the  31st  day  of  July,  plaintiff  was  ar- 
rested, taken  before  a  Justice  In  Grant  coun- 
ty, fined,  and  required  to  give  a  peace  bond 
in  the  penalty  of  (100  for  the  period  of  one 
year.  Superintendent  Summerville  signed 
the  bond  as  surety  and  Myers  was  released. 
Myers  deposited  two  United  States  Liberty 
Bonds,  of  the  par  value  of  |60  each,  as  in- 
demnity, to  be  returned  at  the  end  of  the 
year  unless  the  peace  bond  should  be  forfeit- 
ed. It  is  not  clear  whether  the  two  bonds 
were  delivered  to  Summerville  by  layers,  or 


^=»For  other  cases  see  same  topic  and  KBY-NUBiBER  In  all  Ke£-Numbered  DifesU  and  Indexes 
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whetlier  they  were  deposited  by  Myers  with 
Vernon  Adams,  who  was  the  paymaster  and 
one  of  the  company's  bookkeepers  in  its  office. 
It  is  dear,  however,  that  the  bonds  were,  at 
Summeryille*s  direction,  placed  in  an  enve- 
lope, Myers'  name  was  written  on  it,  and  the 
package  was  deposited  in  the  company's  safe 
by  Adams,  and  that  at  that  time  Summer- 
ville  told  Adams  why  these  bonds  were  taken, 
and  why  they  were  to  be  placed  in  the  safe, 
of  which  Adams  had  diarge.  One  I.  M.  Long 
at  tibiis  time  was  also  employed  in  the  office 
as  manager  of  the  Culpepper  Supply  Com- 
pany, and  had  access  to  the  safe.  Just  what 
the  business  of  the  supply  company  was  the 
record  does  not  disclose,  but  it  was  probably 
the  merchandise  branch  of  the  mining  busi- 
ness. Summerville  and  Myers  continued  to 
hold  their  positions  with  the  company  until 
some  time  in  November,  1918. 

About  the  time  the  peace  bond  expired, 
Myers  met  Summerville,  who  asked  plaintiff 
if  he  had  got  his  bonds,  and  upon  his  stat- 
ing that  he  had  not*  he  was  told  by  Sum- 
merville that  he  had  left  them  with  the 
coal  company.  When  the  time  was  up  he 
obtained  a  release  from  the  Justice,  and, 
presenting  it  at  the  company's  office,  de- 
manded his  bonds.  It  appears  that  Adams 
and  Long  were  not  then  in  charge  of  the  of- 
fice, but  the  superintendent  In  charge  as 
well  as  the  clerk  and  store  manager  looked 
through  the  safe  and  could  not  find  any  bonds 
belonging  to  plaintiff.  Plaintiff  wrote  to 
Summerville  about  it,  who,  instead  of  reply- 
ing to  Myers,  wrote  to  the  company,  whose 
main  office  is  in  Philadelphia.  The  secretary 
treasurer  of  the  company,  J.  G.  Emmons,  an- 
swered that  he  had  taken  the  matter  up 
with  his  superintendent  and  Louis  Clark  (evi- 
dently another  employee),  and  that  they  stat- 
ed they  had  never  seen  these  bonds;  that 
when  **we  [meaning  the  two  Emmonses] 
went  through  the  safe*  Just  before  you  left, 
I  did  not  see  any  bonds  which  belonged  to 
Myers;  I  would  suggest  that  you  ask  Vernon 
Adams;  he  may  be  able  to  give  you  some  in- 
formation." The  letter  written  to  the  com- 
pany by  Summerville,  to  which  the  above 
quotation  la  in  part  a  reply,  does  not  appear 
in  the  record,  though  the  company  admits  it 
had  it  when  the  depositions  of  the  president, 
L.  C.  Emmons,  and  its  secretary,  J.  G.  Em« 
mens,  were  taken.  There  is  nothing  in  this 
reply  repudiating  the  act  of  Summerville  in 
going  upon  the  peace  bond,  or  in  accepting 
the  collateral  security,  or  in  depositing  the 
bonds  with  the  company's  paymaster  in  its 
safe. 

The  evidence  shows  that  Myers  was  a 
valued  employee  of  the  company,  and  that, 
at  the  time  Summerville  went  on  his  bond, 
employees  were  hard  to  obtain;  that  Sum- 
merville had  the  right  to  hire  men,  and  that 
he  went  on  the  bond,  not  because  of  any  per- 
sonal interest  in  Myers,  but  solely  in  the  in- 
terest of  the  company.    He  does  not  attempt 


to  show,  however,  that  he  was  authorized  in 
that  manner  to  bind  the  company  on  the  bond 
or  to  accept  collateral  security  and  deposit  it 
for  safe-keeping  with  the  company,  and  thus 
bind  it  as  pledgee  or  to  accept  it  as  bailee. 
J.  G.  Emmons,  secretary  treasurer,  and  Louis 
O,  Emmons,  president,  of  the  company,  both 
testified  that  they  were  present  in  the  com- 
pany's office  when  Summerville  was  discharg- 
ed, and  that  they  went  through  the  safe  and 
found  no  bonds  of  any  kind  there ;  that  their 
attention  was  not  called  to  this  transaction 
then  by  SummerviUe,  who  was  present,  nor 
until  more  than  a  year  afterward,  when  he 
wrote  the  letter  already  mentioned. 

Strange  it  Is  that  neither  party  placed 
Adams  or  Long  on  the  witness  stand.  The 
absence  of  this  testimony  is  not  accounted 
for.  These  two  men  had  access  to  and  charge 
of  the  safe.  Summerville  swears  he  saw 
Adams  write  Myers'  name  on  the  envelope, 
place  the  bonds  in  it,  and  deposit  the  padc- 
age  in  the  safe.  We  think  this  can  be  fairly 
inferred  from  his  evidence.  How  or  when 
the  bonds  were  taken  out  of  the  safe  does  not 
appear.  Summerville  swears  he  never  got 
them,  and  so  does  the  plaintiff.  True»  Sum- 
merville. was  present  when  the  safe  was  ex- 
amined by  the  Emmonses  at  the  time  of  his 
discharge,  and  he  said  nothing  about  the 
bonds  then;  but  defendant's  counsel  cross- 
examined  him,  and  did  not  ask  him  why  he 
did  not  call  the  attention  of  the  company's 
officers  to  the  deposit  of  the  bonds.  At  that 
time  he  may  have  forgotten  to  menticm  the 
matter.  The  company  tries  to  place  the 
blame  on  Summerville,  who,  as  the  officers 
of  the  company  testify,  had  no  authority  to 
execute  the  peace  bond  for  it  nor  to  accept 
for  deposit  the  two  bonds  in  suit.  They  do 
not,  however,  deny  in  any  way  that  Adams, 
the  paymaster,  who  had  diarge  of  the  local 
office,  had  authority  to  accept  these  bonds. 
Just  what  his  duties  were  are  not  clear,  but 
we  can  safely  assume  that  they  were  the 
duties  usually  performed  by  such  employees 
in  and  about  mining  operations,  and  such 
additional  duties  as  might.be  ei^tailed  be- 
cause the  company*s  prindpal  office  was  in 
a  distant  state.  This  fact  might  with  reason 
be  considered  as  giving  him  more  latitude  in 
the  discharge  of  bis  duties,  and  as  adding  to 
his  responsibilities.  He  had  charge  of  the 
safe,  and  in  the  course  of  his  employment 
could  determine  what  should  be  placed  in  It 
He  was  fully  informed  by  Summerville  why 
the  bonds  were  being  turned  over  to  the  com- 
pany, and  what  was  to  be  done  with  them. 
All  this  was  done  in  the  interest  of  the  com- 
pany. So  far  as  the  record  shows,  neither 
Summerville  nor  Adams  had  any  personal  in- 
terest to  serve  in  keeping  Myers  out  of  JaiL 
Under  the  circumstances,  we  think  that 
Adams,  in  accepting  the  bonds  and  placing 
them  in  the  company's  safe,  whether  he  r»* 
ceived  them  dire^  from  Myers  or  from  Sum- 
merville,  was   acting  within  the  apparait 
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scope  of  his  authority,  and  notice  to  bim  of  i  2.  Appeal  and  error  ^3»640— Appeal  will  not 


the  receipt  of  tlie  bonds  was  notice  to  his 
principal.  Both  were  acting  for  the  com- 
pany. Had  the  chief  officials  of  the  company 
been  folly  informed  of  all  the  facts,  we  hare 
no  doubt  they  would  have  ratified  and  ap- 
proyed  their  acta  Ooal  mining  employees 
wore  hard  to  obtain,  and  often  harder  to 
keep.  Therd  was  great  demand  for  them 
then,  and  the  company  doubtless  got  the  full 
benefit  of  SummerriUe's  act  in  going  on  the 
peace  bond.  It  obtained  Myers'  services  be- 
cause of  that  act,  and  at  a  time  when  they 
were  most  needed,  and  It  was  because  of  that 
that  the  company  obtained  the  bonds  in  suit. 
We  admit  this  is  a  close  case,  but  the  com- 
pany, having  received  the  benefits  of  an  act 
of  its  agent,  should  not  be  allowed  to  repudi- 
ate that  act,  without  restoring  what  was  re- 
ceived by  it  By  so  holding  the  ends  of  Jus- 
tice will  be  served.  The  company  made  no 
cflort  to  show  how  it  lost  the  bonds,  though 
had  it  called  Adams  as  a  witness  it  could 
doubtless  have  done  so.  All  it  did  was  to 
show  that  it  did  not  have  them,  and  said 
nothing  as  to  the  authority  of  Adams.  It 
offered  no  excuse  for  their  loss.  It  offered  no 
evidence  as  tp  the  degree  of  care  that  was 
taken,  either  of  its  own  property  or  of  the 
bonds  in  suit 

[3, 4]  If  the  bonds  be  regarded  as  a  pledge 
to  the  company,  then  it  was  bound  to  return 
them  or  pay  for  them.  On  the  other  hand, 
if  they  be  regarded  merely  as  a  bailment, 
and  the  company  as  a  gratuitous  bailee,  de- 
mand therefor  having  been  made  by  the 
plaintiff  before  suit,  we  think  upon  the  au- 1  togVothewTorpMtiis"'^  w3;l^ract,"'Md 


be  dismissed  beoanse  of  failure  to  file  peti- 
tion and  bond  and  to  transmit  original  pa- 
pers. 

When  a  petitioner  for  an  appeal  presents 
with  his  petition  a  transcript  of  the  record  in- 
stead of  the  original  papers  in  a  cause  as  pro- 
vided in  section  5,  chapter  135  of  the  Code,  and 
obtains  an  appeal  thereon,  his  appeal  will  not 
be  dismissed  on  motion  of  the  appellee  because 
appellant  did  not  first  file  his  petition  in  the 
office*  of  the  derk  of  the  circuit  court  and  give 
bond  or  make  a  deposit  and  have  the  original 
papers  transmitted  to  the  clerk  or  a  Judge  of 
this  court  as  provided  therein. 

3.  Appeal  and  error  <8=>l039(il),  1040(2)— 
Equity  ^=5>  1 95— Refusal  to  permit  demurrer 
and  special  reply  to  bo  filed  to  answer  not 
oonstitttting  eross-blll  not  prejudiolai;  an- 
swer held  not  a  oross-hill  or  oross-blll  an- 
swer. 

An  answer  to  a  bill  which  Is  merely  de- 
fensive of  the  rights  alleged  against  respond- 
ent though  it  may  plead  matters  in  estoppel  of 
rights  asserted  against  him  in  the  bill,  is  not 
a  cross-bill  or  cross-bill  answer,  and  though 
such  answer  prays  that  plaintiff  may  be  de- 
creed to  be  estopped  by  his  acts  and  conduct 
pleaded,  he  is  not  prejudiced  by  the  refusal  of 
the  court,  after  a  cause  has  been  submitted  for 
decision,  but  before  actual  decision,  to  file  his 
demurrer  and  special  reply  to  such  answer. 

4.  Judgment  ^=5>255— Coplalntlffs  by  eonoes- 
sion  among  themselves  cannot  obtain  decree 
based  on  rights  belonging  to  othere. 

Plaintiff  who  by  contract  between  himself 
and  his  coplaintiffs  is  conceded  rights  not  be- 
longing to  them  or  bim,  but  concededly  belong- 


thority  of  Beardslee  v.  Richardson,  11  Wend. 
(N.  Y.)  25,  25  Am.  Dec.  696,  5  Am.  Rul.  Gas. 
1057,  that  the  defendant  should  have  shoWn 
some  excuse  for  its  failure  to  produce  the 
bonds  upon  demand.  The  court  having  ruled 
adversely  to  defendant  upon  its  demurrer  to 
the  evidence,  we  cannot  say  its  Judgment  is 
wrong.     We  therefore  affirm  the  Judgmeht 


(90  w.  Va.  98) 

LYNCH  et  al.  v.  ARIMSTRONQ  et  al. 
(No.  4209.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1922.    Rehearing  Denied 

April  4,  1922.) 

(SyUabu9  by  the  CowriJ 

I.  Appeal  and  errer  ^=»346( I)— Limitations 
ran  freni  date  of  deoree  setttng  aside  prfor 
deeree  entered  at  same  term. 

Where  the  decree  appealed  from  sets  aside 
a  prior  decree  entered  at  the  same  term,  the 
statute  of  limitations  of  one  year  begins  to  run, 
not  from  the  date  of  the  decree  set  aside,  but 
ftom  the  date  of  the  last  decree,  although  such 
decree  has  not  changed  or  otherwise  affected 
the  rights  of  the  parties  to  the  appeal. 


from  whom  such  plaintiff  produces  no  right  or 
title,  is  not  entitled  to  the  rights  and  interests 
conceded  to  him  by  the  parties  to  the  contract, 
as  against  the  rightful  owners  of  sudi  rights, 
and  he  is  not  entitled  to  a  deoree  against  them 
based  solely  on  the  concessions  in  such  con« 
tract 

Appeal  from  Circuit  Court,  Harrison 
County. 

Suit  by  William  B.  Lynch,  executor,  etc., 
Isaac  C.  Ralphsnyder  and  others  against  l>ol- 
ly  Catherine  Armstrong  and  others.  From 
the  decree,  plaintiff  Isaac  C.  Ralphsnyder 
appeals.    Affirmed. 

Charles  B.  Hogg,  of  Point  Pleasant,  for  ap- 
pellant 

F.  E.  Parrack,  of  Kingwood,  Osman  E. 
Swartz,  of  Fairmont,  and  Harvey  W.  Har- 
mer,  of  Clarksburg,  for  apprises. 

MILLER,  J.  The  appelant  is  Isaac  C. 
Ralphsnyder,  one  of  the  plaintiffs  in  the  bill, 
and  the  appellees  are  defendants  W.  W. 
Shoch,  Trustee,  and  Mary  Abigal  Shoch  Bat- 
ten. 

The  object  of  the  bill  was  to  determine  the 
respective  rights  of  plaintiffs  and  defendants 


^=B»For  other  cues  Me  tame  topic  end  KBT-NUMBUR  in  aU  Key-Numbered  Digests  and  Indexes 


490 


111  SOUTHEASTERN  REPORTER 


(W.Va. 


to  the  estate,  real  and  personal,  of  the  late 
Adolphns  Armstrong,  deceased,  and  of  his 
deceased  sister  Louisa  Ann  Armstrong,  his 
sole  heir,  who  left  a  will  hy  which  she  un- 
dertook to  dii^ose  of  the  estate  which  came 
to  her  from  her  deceased  brother.  After  his 
death  and  after  her  death  mnch  litigation 
ensued  between  conflicting  claimants  and  dev- 
isees in  an  endeavor  to  determine  who  were 
the  rightful  heirs  of  said  Adophus  Arm- 
strong and  who  were  entitled  to  his  tatate 
under  her  will,  if  a  will,  or  as  heirs  of  the 
said  Louisa  Ann  Armstrong. 

The  bill  sought  to  have  said  estate  divided 
and  distributed  on  the  basis  of  three  several 
contracts  between  plaintiffs,  but  in  which  ap- 
pellees had  not  joined,  dated  respectively 
May  81,  1911,  December  26,  1014,  and  March 

27,  1915,  purporting  to  be  compromises  be- 
tween them  of  their  conflicting  interests. 
The  bill  contains  allegations  intended  to  de- 
ny the  said  W.  W.  Shoch,  Trustee,  and  Mary 
Abigal  Shoch  Batten  all  participation  in  the 
<^istribution  of  said  estate. 

The  answers  of  the  appellees  denied  all 
tJie  material  allegations  of  the  bill  designed 
to  deprive  them  of  their  rights  as  distribu- 
tees of  said  estate,  and  pleaded  certain  mat- 
ters of  estoi^el  against  the  appellant  Isaac 
O.  Ralphsnyder,  to  whom  by  said  contracts 
the  parties  thereto  had  undertaken  to  appor- 
tion their  interests  and  the  interests  of  their 
codef endants,  the  heirs  at  law  of  Ellas  Fish- 
er, deceased*  or  their  assigns. 

After  their  answers  were  so  filed  with  gen- 
eral replications  thereto  by  the  plaintiffs  in- 
cluding the  said  Isaac  0.  Ralphsnyder,  all 
of  the  said  plaintiffs  except  the  said  Ralph- 
snyder withdrew  their  general  replications, 
and  a  day  was  fixed  by  the  court  when  all 
pleadings  and  proofs  were  to  be  submitted 
and  the  issues  presented,  and  briefs  were 
to  be  filed  by  counsel;  and  the  case  was  ac- 
cordingly submitted  on  the  day  so  fixed. 
Within  the  times  so  fixed  for  submission 
Ralphsnyder  interposed  no  denurrer  or  spe- 
cial reply  to  the  answers  of  appellees,  nor 
were  his  dmnurrer  and  answers  t^endered  un- 
til after  the  cause  had  been  for  several 
months  in  the  hands  of  the  court  for  final  de- 
cision. 

That  portion  of  the  decree  of  October  17, 
1919,  now  appealed  from  adjudged  that  ap- 
pellees were,  for  reasons  shown  by  the  rec- 
ord, entitled  to  two  and  one-half  per  cent  of 
the  estate  of  the  said  Adolphus  Armstrong 
and  Louisa  Ann  Armstrong  which  was  con- 
ceded to  them  by  the  contract  of  February 

28,  1917,  signed  by  or  on  behalf  of  all  the 
plaintiffs  except  the  said  Isaac  G.  Ralph- 
snyder, and  moreover  decreed  that  by  his 
acts  and  conduct  pleaded  Ralphsnyder  was 
estopped  to  deny  the  rights  and  interests  so 
decreed  them,  notwithstanding  the  provision 
in  his  favor  in  the  contract  of  March  27, 
1915»  whereby  plaintiffs  stipulated  that  said 


Ralphsnyder  was  to  take  and  receive  the 
interests  claimed  by  the  heirs  at  law  of 
Frank  Batten,  deceased,  or  their  assigns,  and 
the  interests  claimed  by  the  heirs  at  law 
of  Ellas  BMsher,  deceased,  or  their  assigns. 
How  Ralphsnyder  became  entitled  to  these 
interests  is  not  recited  in  the  contracts,  nor 
are  his  rights  predicated  upon  any  other 
agreement  or  title  paper.  It  is  argued  that 
the  parties  to  these  contracts  had  the  right 
to  make  him  this  concession,  if  they,  chose  to 
do  so,  and  that  appellees  have  no  rights  de- 
pendent thereon!  But  why  should  the  plain- 
tiffs have  undertaken  in  contracts  to  wliicfa 
apfyellees  were  not  parties  to  concede  Ralph- 
snyder their  rights?  Numerous  grounds  of 
estoppel  are  pleaded  in  their  answers,  among 
them  that  Ralphsnyder  undertook  to  repre- 
sent them  in  suits  begun  and  prosecuted  by 
him  in  Ohio  and  in  West  Virginia,  and  soui^t 
to  buy  their  interests  on  one  or  more  occa- 
sions for  a  mere  pittance;  bought  conflicting 
interests  while  pretending  to  act  for  Uiem 
without  authority,  and  concealed  from  tiiem 
the  existence  of  one  of  the  contracts  pleaded, 
which  provided  that  others  with  rights  might 
come  in  and  accept  the  benefits  of  the  con- 
tracts and  participate  in  the  distribution  of 
the  estate  according  to  their  rights.  With 
resg;>ondents'  answer  to  the  bill  were  exhib- 
ited numerous  documents  showing  some  of 
the  matters  of  estoppel  by  deed  and  conduct 
of  Ralphsnyder,  whch  we  think  justified  the 
decree  appealed  from,  unless  some  right  was 
denied  him,  which  we  are  soon  to  consider. 
[1  ]  Before  considering  the  case  on  its  mer- 
its, we  are  first  called  upon  to  disi>ose  of  cer- 
tain motions  interposed  by  appellees.  The 
first  was  to  dismiss  Ralphsnyder's  appeal,  up- 
on the  ground  that  it  was  Improvidenliy 
awarded.  Application  was  made  for  the  ap- 
peal on  October  16,  1920,  and  the  appeal  was 
apparently  allowed  on  the  same  day,  from 
a  decree  of  October  17,  1919.  This  decree 
set  aside  one  of  October  7,  1919,  but  the 
relief  given  appellees  was  in  all  resiiects  the 
same  as  that  given  by  the  decree  set  aside 
and  counsel  for  appellees  contend  that  the 
last  decree  was  simply  a  re-entry  of  the  pri- 
or one,  an  affirmance  of  the  former,  and  that 
their  rights  were  fixed  thereby  and  as  of  the 
date  thereof,  and  that  as  there  was  no  ap- 
peal therefrom,  appellant's  appeal  was  bar- 
red by  the  statute  of  limitations  of  one  year. 
Is  this  proposition  well  grounded  in  law? 
We  do  not  think  so.  The  highest  judicial 
tribunal  in  the  country  has  negatived  coun- 
sels' proposition,  in  the  case  of  Memphis  v. 
Brown,  94  U.  S.  715,  24  L.  Ed.  244.  We  omit- 
ted to  say  that  the  decree  appealed  from 
was  entered  at  the  same  term  that  the  de- 
cree set  aside  was  pronounced.  The  Supreme 
Court,  by  Mr.  Chief  Justice  Waite,  said  in 
the  case  referred  to,  that  the  court  had  the 
right  to  set  aside  the  judgment  of  Martdi  2, 
during  the  term  at  which  it  was  rendered 
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and  to  re-enter  It  as  of  tbe  date  when  tbe 
motion  to  set  It  aside  was  made,  and  that  the 
'  writ  of  error  was  properly  sued  out  on  the 
re-enterod  judgment  The  same  court  ap* 
plied  this  rule  to  nunc  pro  tunc  orders  and 
decrees,  holding  that  the  statute  began  to 
run,  not  from  the  date  to  which  the  order 
was  made  to  relate,  but  from  the  date  of 
the  actual  entry  thereof.  Borer  y.  Chapman, 
119  U.  S.  587,  7  Sup.  Ct  342,  30  K  Ed.  532. 
The  rule  Is  so  stated  with  citation  of  au- 
thorities in  3  O.  J.  1051  et  seq.,  |S  1050,  1051. 
See,  also,  9  Rose's  Notes  on  United  States  Re- 
ports (Rev.  Ed.)  p.  809,  citing  the  cases  fol- 
lowing Bfemphis  v.  Brown,  supra.  So  this 
motion  will  be  overruled. 

[2]  The  next  motion  is  predicated  on  the 
alleged  failure  of  appellant  to  comply  strict- 
ly with  section  5  of  chapter  135  of  the  Code 
(sea  4985),  relating  to  the  transmission  of 
the  record  in  appeal  cases.  That  section  does 
prescribe  the  method  of  procedure  when  an 
appeal  Is  sought  on  the  original  papers  in  a 
cause.  Petitioner  is  required  to  first  file  his 
petition  and  a  copy  thereof  in  the  office  ot 
the  clerk  of  the  court  where  the  judgment, 
decree  or  order  complained  of  was  entered, 
and  the  clerk  is  required,  as  provided  there- 
by, to  arrange  the  papers  and  transmit  them 
to  this  court  or  a  judge  thereof,  but  not  un- 
til petitioner  has  deposited  tbe  money  for 
a  transcript  or  given  bond  as  therein  provid- 
ed conditioned  to  pay  for  the  transcript,  etc., 
if  the  petition  is  granted.  In  this  case  v^tX- 
tloner  first  procured  a  transcript  of  the  rec- 
ord, which  he  presented  with  his  petition  for 
appeal,  and  the  appeal  was  allowed  thereon, 
the  appeal  docketed,  and  writs  were  issued 
out  of  this  court  thereon.  The  purpose  of 
the  amendment  to  said  section  5  in  1915 
(Laws  1915,  c.  69  [Code  Supp.  1918,  |  4985]) 
was  to  provide  for  application  for  appeals 
and  writs  of  error  without  the  exi)ense  of 
first  obtaining  a  transcript  of  the  record  and 
to  insure  the  prompt  delivery  of  such  tran- 
script in  case  appellate  process  should  be 
awarded.  But  if  the  petitioner  chooses  to 
incur  the  expense  of  a  transcript  in  advance 
of  obtaining  the  writ,  he  thereby  satisfies 
the  requirements  of  the  statute.  The  appli- 
cation is  ex  parte.  The  appellee  or  defend- 
ant in  error  is  not  prejudiced.  The  statute 
gives  him  no  right  A  rule  of  the  court  per- 
mits him  to  file  an  opposition  brief,  but  he 
is  not  deprived  of  doing  that  because  the  pe- 
titioner applies  for  appellate  process  on  the 
transcript  instead  of  the  original  papers. 
Section  2  of  said  chapter  135  (sec.  4982)  gives 
absolute  right  to  a  party  to  a  controversy  to 
present  his  petition  to  the  court  or  a  judge 
thereof  in  vacation,  and  if  he  does  so  on  the 
original  papers,  of  course  he  must  ^  comply 
with  the  requirements  of  said  section  5,  but 
if  he  elects  to  present  with  his  petition  a 
transcript  of  the  record,  what  good  reason 
can  there  be  iw  compliance  with  the  provi- 


sions of  section  5,  the  only  purpose  of  which 
is  to  secure  the  prompt  transmission  of  the 
transcript  If  the  prayer  of  the  petition  is 
granted.  The  Constitution,  article  8,  gives 
the  court  appellate  jurisdiction  of  certain 
causes,  upon  petition  assigning  error,  and  of 
course  the  right  of  appeal  is  thereby  con- 
ferred when  such  petition  is  presented  with 
the  record  below  showing  error  therein.  The 
Constitution  and  statute  give  the  right,  and 
the  statute  prescribes  the  proceedings  neces- 
sary to  obtain  an  appeal,  and  being  remedi- 
al, should  be  given  a  liberal  oonstructicm.  2 
R.  0.  I/,  page  100,  |  73;  Smith  v.  DufT,  38 
Mont.  374,  102  Pac  961,  133  Am.  St  Rep. 
582;  Price  v.  Western  Loan  &  Savings  Co., 
35  Utah,  379,  100  Pac  677,  19  Ann.  Cas.  589, 
590,  591;  Oharmley  v.  Charmley,  125  Wis. 
297,  103  N.  W.  1106,  110  Am.  St  Rep.  827; 
Columbia  Ironworks  y.  National  Lead  Co., 
127  Fed.  99,  62  a  C.  A.  99,  04  L.  R.  A.  645; 
Wilson  V.  Kryger,  26  N.  D.  77,  143  N.  W. 
764,  51  L.  R.  A.  (N.  S.)  760;  Douthwright 
V.  Champlin,  91  Conn.  524,  100  Atl.  97,  Ann. 
Cas.  1917E,  512,  515.  There  having  been  sub- 
stantial compliance  with  the  statute  in  this 
case,  the  transcript  obtained,  appellate  pro- 
cess issued,  bond  executed,  the  record  print- 
ed and  the  cause  matured  for  hearing  there- 
on, it  would  amount  to  a  denial  of  exact  and 
even  justice  to  now  dismiss  the  appeal.  The 
ground  relied  on  is  not  one  of  the  specified 
grounds  for  dismissal  prescribed  by  sections 
16,  17,  and  18  of  chapter  135  of  the  Code 
(sees.  4996-4998).  We  therefore  overrule  the 
motion  to  dismiss. 

[3,4]  We  have  left  the  disposition  of  tlu' 
case  on  the  several  assignments  of  error. 
The  first  of  these  is  that  appellant  was  er- 
roneously denied  the  right  to  file  and  have 
considered  his  demurrers  and  answers  to  the 
answers  of  appellees,  with  general  replica- 
tions thereto  withdrawn  by  all  the  plaintiffs 
except  the  appellant.  His  general  replica- 
tions remained  in  the  record  and  presented 
all  issuable  facts  which  he  of  right  could  in- 
terpose. His  counsel  concede  this,  unless  the 
answers  of  api)ellees  amounted  to  cross- 
bills with  matter  constituting  claims  for  af- 
firmative relief.  We  do  not  think  these  an- 
swers of  appellees  were  cross-bills.  While 
they  deny  the  rights  of  Ralphsnyder  plead- 
ed in  the  bill  and  set  up  matters  of  estoppel 
against  him,  they  were  only  defensive  to  the 
bill.  His  entire  claim  to  the  Batten  interests 
to  which  appellees  were  entitled  was  based 
wholly  on  the  contracts  between  coplaintiffs 
pleaded  in  the  bill,  and  to  .which  appellees 
were  not  parties  nor  represented  by  any  one 
in  authority.  He  presented  no  title  to  their 
interests;  and  it  was  their  specific  interests 
which  the  contracts  pleaded  undertook  to 
concede  to  him.  It  is  said  these  plaintifb 
had  the  right  to  make  this  concession  if  they 
chose  to  do  so.  But  how  could  they  confer 
title  they  did  not  have,  by  such  oonoession. 
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The  title  of  appelleea  came  by  consent  or  de- 
vise and  Assignment  from  Adolphus  Arm- 
strong and  Louisa  Ann  Armstrong,  of  inter- 
ests which  Ralphsnyder  had  concededly 
sought  to  buy  from  them,  but  had  failed  to 
obtain.  Their  interests  were  indeed  larger 
than  the  two  and  one-half  per  cent,  decreed 
them,  but  by  the  contract  of  February  28, 
1917,  pleaded  by  appellees  in  their  answer, 
the  same  parties  plaintifT  to  the  bill,  except 
Ralphsnyder,  conceded  two  and  one-half  per 
cent  of  the  entire  estate  to  them.  Thb  con- 
tracts relied  on  by  appellant  could  not  be 
construed  as  interpreted  to  take  from  axypel- 
lees  their  rights  and  give  them  to  Rali^ 
snyder,  but  as  conceding  them  to  him  if  he 
should  thereafter  produce  right  and  title 
thereto,  which  he  never  did  nor  pretended 
to  have  done.  We  think  appellees'  answer 
to  the  bill  constituted  complete  defenses  to 
Balphsnyder's  claims  to  the  Batten  interests 
and  Independently  of  the  matters  of  estoppel 
pleaded,  that  Ralphsnyder  was  without  the 
shadow  of  title  thereto. 

We  are  therefore  of  opinion  that  Ralph- 
snyder was  without  right  and  was  not  preju- 
diced by  the  rejection  of  his  demurrers  and 
answers,  and  that  the  decree  appealed  from 
but  gave  appellees  the  interests  to  whidi 
they  were  entitled  by  inheritance  and  by  con- 
tract with  plaintiffs,  and  that  it  should  be 
affirmed. 


(90  W.  Va.  689) 

BROWNING  V.  HOFFMAN  et  al. 
(No.  4418.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  21,  1922.) 

(8ifUdbu9  htf  the  Court.) 

I.  Physlolans  and  surgeons  ^=5> 1 8 (8)— Evi- 
dence held  not  to  prove  negligence  of  physl- 
olans or  nurses. 

In  an  action  to  recover  damages  for  alleged 
malpractice  by  physicians  and  surgeons  operat- 
ing a  private  hospital.  In  which  the  plaintiff 
was  treated  for  a  serious  wound  of  the  leg, 
developing  gangrene  rendering  amputation  nec- 
essary, within  48  hoars  after  it  was  properly 
dressed  and  the  broken  bones  set,  and  in  the 
temporary  absence  of  the  attending  physician, 
but  while  the  patient  was  attended  by  compe- 
tent nurseSi  and  in  the  hospital  by  an  assistant 
physician  and  surgeon  competent  in  all  re- 
spects, whom  the  nurses  were  instructed  to 
call,  if  necessary ;  evidence  to  the  effect  that  the 
leg  was  gangrenous  to  the  knee  and  discolored 
for  a  space  of  two  or  three  inches  above  the 
knee  at  2  or  3  o^dock  p.  m.  of  the  second  day, 
and  that,  in  the  opinion  of  a  physician  who  saw 
it  then,  it  could  not  have  been  in  good  condi- 
tion at  10:80  a.  m.  of  that  day,  taken  in  con- 
nection with  proof  that,  in  the  morning,  there 
was  evidence  of  lack  of  circulation  but  no  con- 
striction nor  gangrene,  that  efforts  by  ap- 
proved methods,  on  the  part  of  the  nurses  and 


assistant  physician,  to  restore  or  increase  cir- 
culation, had  been  constantly  made  throughout 
the  forenoon  and  development  of  the  trouble 
carefully  watched  until  2:30  p.  m.,  does  not 
appreciably  tend  to  prove  negligence  on  the 
part  of  the  attending  physician,  in  temporarily 
leaving  the  patient,  or  providing  for  his  care 
and  emergencies  in  his  absence,  nor  on  the  part 
of  the  nurses  and  assistant  physician,  in 
respect  of. care  and  treatment  of  the  patient, 
and  an  Instruction  assuming  the  existence  of 
evidence  appreciably  tending  to  prove  liability 
on  such  grounds,  under  such  circumstances, 
cannot  properly  be  given. 


2.  Physlolans  and  surgeons  ^=» 1 5— Physician 
held  not  liable  for  mere  erron  In  Judgment. 

Nor,  assuming  that  the  operating  physi- 
cian, before  leaving  late  in  the  evening  of  the 
first  day,  visited  the  patient,  or  should  have 
done  so,  and  if  he  did,  saw  or,  should  have 
seen,  the  chart  disclosing  a  slight  rise  in  tem- 
perature, pulse,  and  respiration,  could  the  tourt 
properly  instruct  the  Jury,  upon  that  fact  and 
the  nature  of  the  wound,  that  he  was  negligent 
in  temporarily  absenting  himself  on  a  business 
mission,  because  such  facts,  taken  in  connection 
with  the  later  developments,  constitute  no 
appreciable  evidence  of  such  negligence.  A 
physician  is  not  Uable  for  mere  errors  of 
judgment 

3.  Physlolans  and  surgeons  <s»IS— Unqualifled 
Instruction  that  It  was  hospital  physloian's 
duty  to  notify  parents  promptly  of  necessity 
of  operation  held  error. 

If,  in  such  case,  it  is  shown  that,  when 
the  necessity  of  amputation  became  certaioly 
known  at  2:30  o'clock  p.  m.  of  the  second  day, 
efforts  were  made  to  apprise  the  parents  of 
the  patient,  a  young  boy,  of  the  situation,  and 
obtain  their  consent  to  amputation  of  the  leg, 
by  the  assistant  physician,  but  that  the  father 
was  absent  and  the  mother  not  found  for  sev- 
eral hours  thereafter,  and  that,  when  notified, 
she  protested  against  operation  without  the 
assent  of  her  husband  who  did  not  return  until 
9  o'clock  p.  m.,  and  who,  upon  his  return,  re- 
fused to  permit  the  assistant  physician  to  per- 
form the  operation,  it  is  error  to  instruct  the 
jury  unqualifiedly  that  it  was  the  duty  of  the 
assistant  physician  promptly  to  notify  the 
parents  or  grandparents  of  such  necessity,  the 
grandmother,  who  was  at  the  hospital  not  being 
shown  to  have  had  any  authority  to  assent 
to  the  amputation,  and  it  not  being  known  to 
the  physician,  that  the  boy  resided  with  his 
grandparents. 


4.  Physicians  and  surgeons  ^s»l5— Facts  held 
not  to  show  negllgenoe  on  the  part  of  nnrse. 

A  nurse,  left  in  charge  of  a  patient  suffer- 
ing from  a  compound  comminuted  fracture  of 
the  leg,  by  the  operating  surgeon,  after  the 
bones  have  been  set  and  wired,  and  the  leg 
inclosed  in  a  plaster  of  paris  cast,  with  in- 
structions to  watch  the  patient  carefully,  dur- 
ing the  temporary  absence  of  such  physician, 
and,  in  case  of  swelling,  to  cut  the  cast,  and, 
if  necessary,  call  an  assistant  physician  en  the 
staff  of  the  hospital  in  which  the  patient  is, 
both  physicians  being  on  that  staff,  is  not  neg- 
ligent in  awaiting  the  coming  of  tiie  assistant 
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within  two  ot  three  hours,  on  his  regular  tour 
of  the  hospital  and  visitation  of  patients,  after 
having  cut  the  cast,  resorted  to  appropriate 
treatment  on  discovery  of  unfavorable  symp- 
toms, and  vainly  endeavored  to  communicate 
with  him  by  telephone,  it  being  within  her 
province  to  determine  the  necessity  of  bis  at- 
tendance, in  point  of  time,  and  th^  jury  cannot 
properly  be  instructed,  in  such  case,  to  find 
for  the  plaintiff,  on  the  theory  of  negligence 
on  the  part  of  the  nurse,  in  failing  to  call  the 
physician  at  once,  by  messenger. 

5.  Physloians  and  surgeons  €=>I5— Facts  held 
not  to  show  negligence  In  failing  to  discover 
gangrene  soonei*. 

If,  on  discovery  of  indications  of  lack 
of  sufficient  circulation  in  a  leg  so  injured, 
dressed,  and  treated,  on  the  morning  of  the 
second  day,  the  cast  is  cut  at  8  o'clock  a.'m., 
external  heat  applied  to  stimulate  ciscnlation, 
the  bandages  cut,  and  the  leg  exposed  and  ex- 
amined by  the  assistant  physician,  at  10:30 
o'clock  a*  m.  and  the  treatment  continued  and 
gangrene  discovered  at  1  or  2  o'clock  p.  m.^ 
failure  of  said  physician  to  completely  remove 
the  cast  and  bandages  for  the  purposes  of  in- 
spection, count  the  pulse,  and  note  it,  take  the 
patient's  temperature,  make  inquiry  of  the 
nurses,  as  to  his  condition  daring  the  preceding 
night,  and  read  medical  books,  does  not  justify 
the  giving  of  instructiona  submitting  hypothesis 
of  negligence  in  failing  to  discover  necessity 
of  amputation  on  the  morning  of  that  day, 
since  such  facts  and  circumstances  do  not 
constitute  appreciable  evidence  of  such  negli- 
gence. 

6.  TrIaJ  ^5»253(9>— In  malpractice  action  for 
qot  sooner  amputating  a  gangrenous  leg,  an 
Instruction  ignoring  evidence  of  delay  caused 
by  patient's  parents  Is  erroneous. 

If,  in  such  case,  there  is  evidence  tending 
to  prove  that  amputation  at,  or  slightly  above, 
the  knee  would  have  sufficed,  if  effected  imme- 
diately after  discovery  of  gangrene,  and  that 
delay  necessitated  amputation  at  the  hip,  in- 
structions to  find  for  the  plaintiff,  upon  the 
theory  of  negligence  in  delay  of  amputation, 
hypotbetically  given,  but  ignoring  evidence 
tending  to  prove  unwillingness  of  the  parents 
of  the  patient,  a  young  boy,  to  permit  ampu- 
tation by  the  assistant  physician,  the  only  com- 
petent person  then  present  that  had  right  to 
perform  the  operation,  under  the  rules  of  the 
hospital,  and  efforts  to  find  the  parents  and 
apprise  them  of  the  necessity  of  amputation, 
are  erroneous. 

7.  Physldaas  and  surgeons  ^==>t5— That  sur- 
geon, 24  hours  after  dressing  wound,  tempo- 
rarily absented  himself  held  not  abandon* 
Ment  of  patient  or  breach  of  oMtraot. 

Proof  that  a  surgeon,  after  having  prop- 
erly dressed  a  wound  and  found  it  in  apparently 
good  condition  24  hours  later,  temporarily  ab- 
sented himself  on  business,  leaving  the  patient 
in  the  care  of  competent  nurses  and  a  compe- 
tent assistant  physician  and  surgeon,  consti- 
tutes no  evidence  of  abandonment  of  his  pa- 
tient or  breach  of  his  contract,  and  does  not 
justify  an  instruction  based  upon  the  theory 
of  mich  abandonment  or  breech. 


8.  Trial  ^=»20$-»lnstnicflon  on  weight  of  tea- 
tlmeny  ef  expert  and  nonexpert  witnesses 
approved. 

Although  in  many  instances  the  evidence 
of  expert  witnesses  is  entitled  to  mucfa  greater 
weii^t  than  that  of  nonexperts,  the  jury  are 
presumptively  as  thoroughly  cognisant  of  the 
fact  as  the  court,  it  being  one  of  common 
knowledge,  wherefore  there  is  no  impropriety 
^1  the  giving  of  an  instruction,  in  a  case  in 
which  the  issue  is  largely  dependent  upon  ex- 
pert testimony,  advising  the  jury  to  consider  it 
and  all  of  the  other  evidence,  and  give  it  such 
weight  as  they  think  it  is  entitled  to,  and, 
further,  that  its  value  depends  upon  the  cir- 
cumstances of  each  ease,  to  be  ascertained  by 
them. 

9.  New  trial  ^ss>7a— Evidence  held  to  warrant 
setting  aside  verdict  for  plaintiff. 

Under  the  facts  and  cfareumstances  here 
indicated,  it  is  the  duty  of  the  trial  court,  upon 
request,  to  give  an  instruction  directing  the 
jury  to  find  for  the  defendants,  and,  failhoig 
so  to  do,  to  sustain  a  motion  to  set  aside  a 
verdict  found  in  favor  of  the  plaintiff. 

10.  Trial  eB»229— Conrt  neBi  not  repeat  In- 
struotione. 

A  trial  eoart  is  under  no  duty  to  repeat  its 
instructions  to  the  jury. 

11.  Trial  «=s>253(6)— Refttslng  a  binding  \n* 
stmctlon  which  would  base  verdict  upon  an 

.  inclusive  fact  Is  not  error. 

There  is  no  error  in  the  refusal  of  a  bind- 
ing instruction  which,  if  given,  would  make  the 
verdict  turn  upon  an  inconclusive  fact,  if 
found  under  submission  of  an  issue  as  to  it. 

12.  Witneeses  <ds>37(i)— IMay  not  testify  aa 
to  matters  beyond  personal  knowledge. 

A  witness  is  not  entitled  to  testify  as  to 
matters  of  which  he  has  no  personal  knowledge. 

13.  Appeal  and  error  ^=»882(9)— Party  may 
not  complain  of  answer  responsive  to  his 
own  question  on  cross-examination. 

A  party  cannot  complain  of  admission  of  an 
answer  responsive  to  a  question  propounded 
to  a  witness,  by  himself,  on  cross-examination. 

14.  Physicians  and  surgeons  ^ss>l8(7)-^n  Is- 
sue of  delay  In  operation  it  Is  permissible 
to  show  that  hosfhltal's  roles  forbade  out- 
side pliysloians  operatlav  therein. 

Upon  an  issue  as  to  injury  by  delay  in  per- 
formance of  a  surgical  operation  in  a  private 
hospital,  when  a  physician  not  connected  with 
it  might  have  operated  promptly,  it  is  per- 
missible to  prove  that  a  rule  of  the  institution 
forbade  operation  therein  by  surgeons  not  con- 
nected with  it. 

15.  Evidence  ^s>577— On  second  trial,  pre- 
served teetimony  of  witness  at  first  trial  la 
admissible  on  proof  that  he  has  sitice  left 
the  state. 

In  a  second  trial  of  a  civil  case,  the  pre- 
served testimony  of  a  witness  in  the  first  trial 
is  admissible  on  proof  that  he  has  since  left 
the  state,  and  his  attendance  cannot  conveni- 
ently be  procured. 


^s»FOr  otliAr  eases  see  same  tcHPlc  and  KBY-NUliBBR  in  all  Key-Nvmbered  Digtats  and  Indexes 
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16.  EvIdeaM  ^=»57a— Exports  tettlMony  Is 
sot  roRdered  InsdMlsslble  booause  of  vaiianoo 
with  his  former  testimony  or  that  of  other 
exports. 

Variance  of  the  testiinony  of  an  expert  wit- 
ness in  a  second  trial  from  his  evidence  in  the 
first  and  from  that  of  other  experts,  if  any  in 
either  respect,  does  not  render  it  inadmissible. 

17.  Physicians  and  surgeons  ^=»I8(7)— Sur- 
geon msy  prove  custom  of  having  assistant 
called  in  case  of  necessity  and  assistant's 
oompetem^. 

On  an  issue  as  to  negligence  on  his  part, 
a  surgeon  of  a  hospital  having  an  assistant, 
may  prove  his  custom  to  have  the  assistant 
called,  in  case  of  necessity,  in  his  temporary 
absence,  and  also  facts  tending  to  prove  the 
competency  of  the  assistant,  by  his  own  evi- 
dence and  the  hospital  records,  even  though  it 
is  admitted  in  the  general  sense  of  the  term 
"competency." 

18.  Witnesses  ^=3255  (4) —A  witness  may  re- 
fresh memory  from  a  document  made  by  an- 
other from  data  furnished  by  witness  in 
course  of  business. 

A  witness  may  refresh  his  memory  from  a 
document  made  by  another  from  data  furnished 
by  him,  in  the  usoal  and  ordinary  course  of 
business. 

19.  Evidence  ^s»528(l)— Upon  Issue  whether 
gangrene  was  caused  by  constriction  of  band- 
ages or  by  infection,  expert's  testimony  as 
to  the  time  the  former  would  prove  fatal 
Is  admissible. 

Upon  an  isspe  involving  an  inquiry  as  to 
whether  a  case  of  gangrene  was  produced  by 
constriction  of  bandages  or  by  gas  bacillus  in- 
fection, the  opinion  of  an  expert  as  to  the 
time  in  which  gangrene  of  the  former  kind 
would  ordinarily  prove  to  be  fatal,  is  admissi- 
ble. 

Error  to  Circuit  Court,  Mineral  County. 

Action  by  George  P.  Browning,  Infant 
etc.,  against  C.  S.  Hoffman  and  others. 
Verdict  and  judgment  for  the  plaintiff  and 
the  defendants  bring  error.  Reversed,  ver- 
dict set  aside^  and  case  remanded  for  new 
triaL 

See  also,  86  W.  Va.  468,  103  S.  E.  484. 

0.  O.  Strieby,  of  Elkins,  Chas.  K.  Finnell, 
of  Keyser,  H.  P.  Whltwortii,  of  Westemport, 
Md.,  and  Harry  G.  Fisher,  of  Keyser,  for 
plaintiffs  in  error. 

R.  A.  Welch  and  Taylor  Morrison,  both 
of  Keyser,  for  defendant  in  error. 

POFFENBAR6ER,  P.  By  reference  to 
86  W.  Va,  468,  103  S.  B.  484,  the  nature  of 
this  case,  the  history  of  the  transaction  out 
of  which  it  arose,  and  the  general  character 
of  the  evidence,  will  be  found  in  the  report 
of  the  disposition  of  a  former  writ  of  error 
in  it  This  writ  has  brought  up  for  review 
a  judgment  for  $5,000,  rendered  upon  a  ver- 
dict found  in  a  second  trial  in  which  the 


evidence  was  substantially  the  same  as  that 
adduced  in  the  first.  In  some  rtiatively  un- 
important resi>ects  it  differs,  and  some,  if 
not  all,  of  the  variations  therein  will  be  in- 
cidentally noted  in  this  opinion. 

[1]  Exceptions  were  taken  to  the  giving 
of  each  one  of  the  twelve  instructions  given 
to  the  jury  at  the  instance  of  the  plaintiff, 
and  each  one  of  these  exceptions  is  made 
the  subject  of  a  special  assignment  of  error 
in  the  brief.  Having  set  the  broken  limb 
and  properly  dressed  thfe  wound,  late  in  the 
evening  of  November  11,  1918,  Dr.  Hoffman, 
the  surgeon  in  charge  of  the  plalhtlff  left 
Keyser  in  the  evening  of  the  next  day,  and 
went  to  the  city  of  Huntington,  W.  Va.,  on 
an  important  public  mission.  He  was  ab- 
sent during  the  night  of  the  12th  and  the 
day  of  the  13th,  and  returned  to  Keyser,  aft- 
er midnight  of  the  IBth,  namely,  at  2  o^dock 
a.  m.  of  the  14th.  During  his  absence  a 
crisis  arose.  He  had  left  the  patient  in  the 
hands  of  admittedly  competent  nurses,  with 
such  instructions  as  he  deemed  necessary. 
The  hospital  in  which  the  patient  was,  be- 
longing to  the  defendants,  Drs.  Hoffman  and 
Kalbaugh,  was  attended  in  his  absence,  by 
Dr.  Maxwell,  an  admittedly  competent  phy- 
sician and  surgeon.  At  7  o'clock,  on  the 
morning  of  the  13th,  the  head  nurse  dis- 
covered a  coldness  and  whiteness  of  the  toes 
and  possibly  some  swelling,  but  she  did  not 
cut  the  plaster  of  parls  cast  until  an  hour 
later.  At  10:30  o'clock,  a.  m.  Dr.  Maxwell, 
in  making  his  usual  tour  of  the  hospital  and 
visiting  the  patients,  came  into  the  room 
and  was  advised  of  the  unfavorable  indica- 
tions. He  swears  that,  at  that  time,  it  was 
impossible  to  tell  what  ultimate  exigency  or 
condition  the  unfavorable  symptoms  beto- 
kened. Before  his  arrival,  the  head  nurse 
had  adopted  measures  for  increase  or  res- 
toration of  circulation,  and  he  supplement- 
ed this  work  by  some  additional  measures. 
The  nurse  had  cut  the  plaster  of  paris  cast, 
but  not  the  bandages  that  held  the  cotton 
in  place  within  the  cast  He  cut  the  band- 
ages also  and  partially  exposed  tlie  leg  to 
the  knee  or  abova  As  to  the  extent  of  his 
observation  of  the  patient  from  8  o'clock 
a.  m.  until  2:30  o'clock  p.  m.,  there  is  some 
conflict  in  the  evidence.  He  and  the  nurses 
say  he  visited  the  patient  between  those 
hours,  but  some  of  the  relatives  of  the  in- 
jured boy,  who  claim  to.  have  been  there  all 
the  time,  deny  that  he  did  so.  It  seems  not 
to  be  denied,  however,  that  he  was  there  at 
2:30  or  earlier.  He  and  the  nurses  all  swear 
that,  at  that  time,  and  not  earlier,  the  de- 
velopments of  the  case  made  it  certain  that 
amputation  would  be  necessary.  What 
transpired  after  that  time  is  substantially 
set  forth  in  the  former  opinion. 

By  instruction  No.  1,  given  at  the  instance 
of  the  plaintiff,  the  jury  were  told   that  he 
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was  entitled  to  recoyer  If  they  should  find 
that  Dr.  Hoffman  had  reason  to  anticipate 
before  leaving,  that  the  boy's  condition 
might  so  develop  as  to  make  amputation  of 
the  leg  necessary,  before  his  expected  re- 
turn; that  he  had  not  advised  the  patient's 
parents  or  grandparents  of  the  gravity  of 
'his  condition;  that,  by  the  exercise  of  rea- 
sonable diligence,  those  in  diarge  of  him 
would  have  known,  on  the  morning  of  No- 
vember 13,  that  amputation  was  immediately 
necessary;  that  mie  of  his  parents  or  grand- 
parents was  in  the  hospital,  throughout 
•practically  all  of  November  13th ;  that  noth- 
ing was  said  to  any  of  them  about  the 
diange  in  the  patient's  condition  earlier 
than  6:30  p.  m.,  and  that,  from  the  morning 
of  November  13th,  until  6:30  p.  m.  of  that 
day,  gangrene  extended  from  below  the  knee 
to  a  point  above  the  knee. 

Whether  this  instruction  erroneoueAy  as- 
sumes the  existence  of  evidence  to  prove 
that  Dr.  Maxwell,  the  nurses,  or  any  of  them 
could  have  known  on  the  morning  of  No- 
vember 13,  191S,  that  amputation  was  im- 
mediately necessary,  depends  upon  a  par- 
tial analysis  of  the  evidence.  There  is  no 
proof  that,  at  that  time,  there  was  any  gan- 
grene or  any  indication  thereof,  unless  it  is 
found  in  the  testimony  of  Dr.  Bell,  the  fam- 
ily physician,  whom  Dr.  Maxwell  called  at 
about  1  o'clock  p.  m.  of  the  13th,  and  who 
says  he  saw  the  boy's  leg  about  an  hour  lat- 
er, at  which  time  it  was  gangrenous  up  to 
the  knee  and  discolored  two  or  three  inches 
above  the  knee.  Upon  his  knowledge  and 
experience  with  gangrene  and  its  progress, 
he  expressed  an  opinion  that,  if  the  leg  had 
been  in  good  condition  and  doing  well  at  10 
o'clo<A,  it  could  not  have  been  in  the  con- 
dition in  which  he  found  it  in  the  afternoon. 
He  accompanied  the  boy  from  the  Hoffman 
hospital,  to  a  hospital  at  Cumberland,  Md., 
In  which  the  amputation  took  place,  at  4 
o'clock  on  the  morning  of  November  14th, 
and  saw  the  condition  of  the  leg  at  that 
time,  and  expressed  the  further  opinion 
that,  in  Tiew  of  its  condition  then,  it  could 
not  have  been  doing  well  at  10  o'clock  a.  m. 
of  the  13th.  In  this  there  is  no  assertion 
either  In  terms  or  by  implication,  that  am- 
putation was  immediately  necessary  in  the 
morning  of  November  13th,  or  that  anybody 
had  reason  to  know  it  would  become  neces- 
sary. Dr.  Maxwell  and  the  nurses  admit 
unsatisfactoriness  of  the  condition  of  the 
patioit  at  that  time,  but  they  deny  the  pos- 
sibility of  determination  of  the  exact  cause 
of  the  unfavorable  symptoms.  Between 
their  evidence  on  this  point  and  that  of  Dr. 
Bell,  there  is  no  conflict  The  latter  did  not 
express  an  opinion  that  amputation  was 
then  necessary,  nor  that  those  in  charge 
should  have  known  it  would  become  neces- 
sary. From  10:30  a.  m.  until  2:30  p.  m.  Dr. 
Maxwell  was  ttideavoring  to  ascertain  what 


▼.  HOFFMAN  495 

aa.) 

the  outcome  would  be,  if  his  statements  are 
true,  and  did  not  become  convinced*  until 
about  2:30,  when  he  discovered  crepitation 
signifying  the  presence  of  gas  bacillus. 
He  claims  he  saw  the  boy  four  or  five  times 
in  the  forenoon,  left  at  1  o'clock  p.  m.  and, 
returning  at  2:30,  made  his  discovery,  call- 
ed Dr.  Bell  and  ordered  preparation  of  the 
operating  room.  His  evidence  cannot  be  in- 
terpreted as  saying  the  appearance  of  the 
leg  then  disclosed  gangrene  to  the  knee  or 
at  all,  but  he  admits  he  may  have  told  Dr. 
Bell  the  patient  had  developed  gas  gan- 
grene. Dr.  Bell  says  he  told  him  the  leg 
was  gangrenous  and  would  have  to  come 
off.  The  head  niu:>se  denies  there  was  any 
marked  discoloration  at  1:45  p.  m.,  saying 
the  only  change  in  appearance  from  earlier 
examinations  was  a  slight  increase  of  the 
swelling.  The  discovery  of  gas  bacillus  in- 
fection, if  made,  meant  inevitable  gangrene, 
wherefore  Dr.  Maxwell's  message  to  Dr. 
Bell  may  have  signified  no  more  than  that 
gangrene  was  incipiently,  but  ineradicably, 
present.  His  evidence  Is  irreconcilable  with 
the  theory  of  obvious  gangrene  prior  to  8 
o'clock.  As  to  the  obvious  condition  of  the 
leg  at  that  time,  there  may  be  conflict  be- 
tween the  evidence  of  Dr.  Bell,  on  the  one 
hand,  and  Dr.  Maxwell  and  the  nurse,  on 
the  other,  but  this  affords  no  evidence  of 
necessity  of  amputation  on  the  morning  of 
November  13th  nor  any  duty  respecting  It 
earlier  than  noon.  Dr.  Bell  may  not  have 
seen  the  leg  before  3  o'clodk.  As  to  the 
time,  he  and  Dr.  Maxwell  are  both  indefi- 
nite. Considerable  discoloration  may  have 
occurred  in  the  space  of  three  hours,  or  even 
In  the  one  hour  which  he  admits  intervened 
between  the  call  for  him  and  his  arrival. 
The  experts  all  agree  that  gas  bacillus 
works  with  unusual  rapidity,  and  it  may 
have  existed.  If  it  did  not,  there  was  no 
proof  of  obvious  gangrene  before  noon.  If 
nothing  more  was  discovered  at  10:30 
o'clock  than  Dr.  Maxwell  admits,  he  pur- 
sued the  course  approved  by  the  experts 
who  testified  in  the  case.  He  endeavored  to 
restore  circulation,  and  awaited  such  de- 
velopment as  would  enable  him  to  determine 
the  cause  of  the  trouble.  We  are  of  the  opin- 
ion that  there  Is  no  evidence  upon  which  the 
hypothesis  of  laiowledge,  actual,  or  construc- 
tive, of  necessity  of  amputation  in  the  morn- 
ing of  November  13th,  can  stand. 

And  there  is  a  total  lack  of  evidence  to 
sustain  the  hypothesis  that  Dr.  Hoffman 
had  reason  to  anticipate  before  leaving,  that 
any  situation  would  arise,  making  amputa- 
tion necessary  in  his  absence.  The  only 
two  physicians  put  on  the  witness  stand  by 
the  plaintiff,  were  I>r.  Bell,  the  family  phy- 
sician, and  Dr.  Johnson  of  Cumberland,  who 
performed  the  operation.  Neither  of  them, 
nor  any  other  expert  witness,  expressed  an 
opinicm  that  the  nature  of  the  wound  or  dr^ 
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cumstanoeB  of  the  case  were  sucdi  as  should 
have  generated  belief  In  the  mind  of  Dr. 
Hoffman,  that  amputation  would  become 
necessary  before  the  time  of  his  expected 
return.  All  of  the  pliysicians  agreed  that 
careful  watching  was  necessary,  under  the 
circumstances,  and  that  was  provided  for  in 
the  nurses  and  Dr.  Maxwell.  The  need  of 
that  was  the  danger  of  constriction,  the  re- 
sult of  swelling  of  the  leg.  That  was  antici- 
pated by  Dr.  Hoffman,  in  his  direction  to 
the  nurse  to  cut  the  cast  on  discovery  of 
any  swelling.  According  to  the  testimony 
of  all  the  expert  witnesses,  a  sudden  de- 
velopment of  gangrene,  such  as  took  place 
in  the  case  of  this  boy,  is  unusual  and  unex- 
pected, in  the  absence  of  known  infection. 
Ordinarily,  a  i^ound  of  this  kind  after  hav- 
ing been  treated  as  this  one  was,  is  not  dis- 
turbed for  several  days,  and  there  is  no  evi- 
dence that  Infection  ordinarily  develops  and 
progresses  so  rapidly,  as  it  is  shown  to  have 
done  in  this  instance.  In  this  connection, 
the  reading  of  the  chart  kept  by  the  nurse, 
0.S  to  temperature,  pulse,  and  respiration,  is 
invoked.  It  is  said  that,  if  Dr.  Hoffman 
had  looked  at  the  chart  he  would  have  dis* 
covered  in  it  a  reason  for  greater  care  and 
for  anticipation  of  serious  results.  From 
midnight,  Monday,  until  noon,  Wednesday, 
the  temperature  varied  considerably.  Start* 
ing  at  99  it  rose  to  101  at  8  p.  m.  Tuesday, 
and  then  went  down  to  98  Wednesday  at  8 
a.  m.,  and  was  99%  at  noon  Wednesday. 
The  pulse  started  at  106,  rose  to  118,  and 
dedined  to  102,  and  then  went  to  124.  Res- 
piration started  at  24  and  went  up  to  26 
and  declined  to  24.  From  noon  Wednesday 
until  8  p.  m.  Wednesday,  his  temperature 
went  to  103.1,  pulfie  to  168,  and  respiration 
to  80.  Of  course.  Dr.  Hoffman  could  not 
have  known  to  a  certainty  that  the  readings 
of  Tuesday  would  ^o  down,  but  the  fact  that 
tliey  did,  taken  in  connection  with  his  ex- 
perience as  a  surgeon,  Justified  his  assump- 
tion that  th.ey  indicated  nothing  alarming 
or  unusuaL  ,  Though  his  testimony,  and  that 
of  the  head  nurse,  to  the  effect  that  he  saw 
the  boy  Tuesday  evening,  before  leaving,  is 
contradicted,  there  is  no  evidence  of  neces- 
sity for  his  presence  at  that  time,  or  of  any 
condition  or  symptom  that  might  have  oc- 
casioned an  alteration  of  his  purpose  to 
leave. 

[2]  Both  of  title  hypotheses  of  this  instruc- 
tion, to  which  reference  has  been  made,  ig- 
nore the  provision  made  for  exigencies,  in 
the  presence  and  duties  of  Dr.  Maxwell  and 
the  loose  form  of  the  contract  The  boy 
was  not  put  in  the  special  care  of  Dr.  Hoff- 
man, in  the  first  instance.  He.  was  put  in* 
to  the  hospital,  and  Dr.  Hoffman,  informal- 
ly and  without  ahy  special  cohtxadt,  hurried- 
ly treated  him.  The  medical  and  surgical 
statf  consisted  of  at  least  three  doctors,  and 
there' was  no  stipulation  that. Dr.  Hoffman 


should  give  the  patient  his  personai  atten- 
tion at  all  times,  nor  that  he  should  not 
d^egate  his  authority  or  substitute  dither 
of  the  other  physicians.  In  his  absence,  the 
patient  was  under  the  general  oversight  oi 
Dr.  Maxwell,  an  admittedly  competent  phy- 
sician and  surgeon.  To  say  that  a  surgeon, 
even  in  a  critical  case,  after  having  skillful- 
ly treated  a  wound  and  done  all  that  seemed 
to  be  necessary  for  the  time  being,  may  not 
temporarily  substitute  a  competent  associate 
or  assistant,  for  purposes  of  oversight,  and 
provision  against  merely  possible  emergen- 
cies, would  amount  to  prescription  of  a> 
harsh  and  unreasonable  rule.  Ordinarily,  a 
physician  is  unable  to  devote  his  entire  time 
to  a  single  patient,  or  to  stay  within  instant 
calL  Upon  him  as  well  as  other  citizens, 
public  duties  are  imposed,  and  the  necessity 
of  his  professional  services  to  others  render 
it  impossible  at  all  times  to  ke^  in  immedi- 
ate touch  with  a  single  patient  Of  course, 
he  cannot  abandon  his  pati^it  or  neglect 
necessary  attention  and  treatment  But  if 
he  temporarily  provides  competent  attention 
and  treatment  under  his  personal  direction, 
though  not  in  his  presence,  there  is  neither 
abandonment  nor  neglect  This  seems  to 
have  been  the  opinion  of  Judge  Taft  in 
Swing  V.  Ooode  (C.  0.)  78  Fed.  442,  449.  In 
this  case,  however,  it  is  unnecessary  to  go 
that  far.  Dr.  Hoffman  oi)erated  and  treat- 
ed the  patient  as  one  of  the  staff  of  the  hos- 
pital'to  which  he  was  sent  and  Dr.  Max- 
well was  another  member  of  the  same  staff. 
What  is  assumed  in  this  instruction  Is  evi- 
dence of  negligence,  not  in  respect  of  opera- 
tion or  treatment,  but  in  respect  of  progno- 
sis, diagnosis,  and  provision  for  emergen- 
cies^ While  the  implied  covenant  was.  per- 
sonal and  unassignable^  such  delegation  as 
took  place  did  not  amount  to  an  assigiunent. 
It  was  a  means  or  method  of  performance, 
such  as  may  reasonably  be  deemed  to  have 
been  within  the  contemplation  of  the  par- 
ties, and,  therefore,  within  the  contract  of 
employment  In  this  respect  the  case  dif- 
fers from  those  in  which  there  are  complete 
substitutions  by  consent  of  the  patient  or 
employer,  express  or  Implied,  the  law  of 
which  is  declared  in  Moore  v«  Lee,  109  Tex. 
391,  211  S.  W.  214,  4  A.  L.  B.  185,  and  note. 
Here  there  was  oi^ly  a  qualified  substitution 
within  the  provisions  of  the  contract  tf  any 
at  aU. 

[31  The  subject-matter  of  plaintiff's  in- 
struction No.  2  is  left  in  so  much  doubt  by 
the  evidence  that  the  Instruction  was  dear- 
ly misleading.  It  deals  with  the  duty  of 
Dr.  Ma-xwell,  on  discovery  of  the  necessity 
of  amputation  at  2:30  p.  m.,  to  give  notice 
thereof  to  the  parents  or  grandparents  of 
the  plaintiff.  At  that  time  the  father  of  the 
boy  was  not  within  reach.  A  conductor  on 
the  Baltimore  &  Ohio  Bailroad,  he  was  out 
on  his  rim.    He  had  left    Keyser  without 
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Imving  authorised  his  wife,  tbe  grandpar- 
ents ot  the  child,  or' any  other  person  to  re- 
ceive and  act  upon  such  notice.    When  the 
mother  was  finally  located,  late  in  the  eve- 
ning, she  protested  against  amputation  at 
that  time,  and  demanded  that  it  be    post- 
poned until  she  could  communicate  with  her 
husband.    Failure  to  notify  the  grandmoth- 
er who  claims  to  have  been  in  the  hospital 
throughout  the  entire  day,  November  13th, 
except  for  one  hour  between  12  o'clock  and 
1  Q^dock,  is  the  occasion  of  very  severe  cen- 
sure  in    the   argument  of   the   case.    Not 
denying  her  presence  in  the  hospital  early  In 
the  afternoon.  Dr.  Maxwell  excuses  his  fail- 
ure to  notify  her,  on  the  ground  that  she 
was  not  authorized  to  consent  to  an  amputa- 
tion.   She  and  her  husband  had  practically 
raised  the  boy  and  he  made  his  home  with 
them,  but  there  is  no  proof  that  Dr.  MaxweU 
had   any  knon^ledge  of  that  situation.    The 
mother  also  daima  to  have  be^i  at  the  hos- 
pital and  In  the  boy's  room,  from  about  2  or 
3  o'clock  until  5  or  5:30.    During  that  peri- 
od. Dr.  Maxwell  was  not  in  the  hospital,  at 
least  not  about  the  boy's  room.    At  about  2 
or  3  o'clock,  Dr.   Bell,  in  response  to  the 
sommons  of  Dr.  Maxwell,  was  in  the  boy's 
room.    Before    going    there,    he    had    en- 
deavored  to  locate  his  parents.    Strangely 
enough,  he  did  not  see  the  mother  at  the  hos- 
pital, tbouj^  she  claims  to  have  been  there 
at  about  the  time  of  his  visit.    It  is  proba- 
ble that  she  came  Just  after  he  and  Dr. 
Maxwell  l^t.    From  this    and    other     evi- 
dence, it  is  apparent  that  an  effort  to  give 
notice  of  the  necessity  of  amputation  and  to 
procure    consent    thereto    was    made.    Al- 
though Dr.  Bell  may  not  be  deemed  to  have 
been  the  agent  of  the  parents,  he  accepted 
notice  from  Dr.  Maxwell  and  endeavored  to 
convey  It  to  the  parents.    If  he  was  acting 
for  Dr.    Maxwell,  his  testimony,  as  a  wit- 
ness for  the  plaintiff  proved  an  effort  to  ^ive 
the  notice  and  to  obtain  the  consent    The 
duty  imposed  upon  the  defendant  by  the  in- 
struction now  under  consideration  was  ab- 
solute.   The  jury  were  told  it  was  the  duty 
of  Dr.  Maxwell  i>romptly  to  inform  the  par- 
ents and  grandparents.    The  import  of  this 
is  that  he  was  bound  to  find  them  and  ad- 
Tise  them    of  the  situation.    The  law  im- 
posed no  duty  other  than  that  of  reasonable 
and  diligent  effort  to  do  so.    Dr.  Maxwell 
swears  that  he  took  a  machine  and  went  to 
the  home  of  the  parents  and  also  of  the 
grandparents,  in  search  of  somebody  author- 
ised to    receive  notice    and    give    consent 
Both  he  and  Dr.  Bell  swear  that  the  latter, 
at  the  instance  of  the  former,  made  a  simi- 
lar effort    If  these  efforts  had  been  success- 
ful they  would  have  been  unavailing,  unless 
It  can  be  assumed  that  the  mother's  position 
or  attitude  was  different  at  3  o'clock,  from 
wbat  it  was  2%  hours  later.    It  does  not 
appear  that  she  could  have  given  consent  or 
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obtained  authority  to  do  so  from  her  hus- 
band, in  advance  of  his  return,  and  he  did 
not  return  until  late  in  the  evening,  about 
9  o'clock.  He  had  left  Keyser  without  mak- 
ing provision  for  any  exigency  of  any  kind, 
inrith  knowledge  of  the  boy's  ccmdition,  and 
without  inquiry  or  direction  as  to  his  own 
duty  in  the  premises.  At  about  11  o'clock 
on  Tuesday  morning  he  called  at  the  hospi- 
tal and  was  told  by  the  nurse  that  the  boy 
was  doing  well.  Without  having  made  any 
further  Inquiry,  and  without  having  re- 
ceived any  permission  or  encouragement  to 
absent  himself,  he  resumed  his  work  on  the 
railroad  that  day  and  was  still  pursuing  it 
throughout  the*  next  An  instruction  which, 
in  view  of  all  these  f^cts  and  circumstances, 
imposed  absolute  ^uty  from  the  physician 
promptly  to  inform  parents  or  grandparents 
of  the  necessity  of  amputation,  is  clearly 
misleading  and  prejudicial.  It  ignores  the 
evidence  of  negligence  of  the  parents  and 
futility  of  notice  to  them,  if  it  had  been 
given.  Except  in  very  extreme  cases,  a  sur- 
geon has  no  legal  right  to  operate  upon  a 
patient  without  his  consent  nor  upon  a  child 
without  the  consent  of  its  parent  or  guard- 
ian. Rishworth  v.  Moss  (Tex.  Civ.  App.) 
191  S.  W.  843;  Mohr  v.  Williams,  95  Minn. 
261,  104  N.  W.  12,  1  L.  B.  A.  (N.  S.)  439,  lU 
Am.  St.  Rep.  462 ;  Rolater  v.  Strain,  39  Okl. 
572,  137  Pac.  96,  50  L.  B.  A.  (N.  S.)  880 ;  30 
Cyc.  1577;  21  R.  O.  Im  392.  The  complaint 
in  this  action,  however,  is  not  made  on  ac- 
count of  operation  with  or  without  consent 
but  partly  on  account  of  failure  to  discover 
necessity  for  it  and  give  the  parents  an  op- 
portunity to  decline  or  assent  If  Dr.  Hoff- 
man  had  been  there,  the  father  was  not  on 
the  ground  to  give  the  necessary  consent 
between  noon  and  9  o'clock  p.  m. 

[4]  Instruction  No.  3  given  for  the  plaintiff 
propounds  the  hypothesis  of  liability  on  the 
ground  of  negligence  on  the  part  of  the  head 
nurse.  It  told  the  jury  that  if  they  should 
find  that  Dr.  Hoffman,  knowing  the  injured 
leg  was  so  seriously  damaged  that  amputa- 
tion might  reasonably  be  expected  to  become 
necessary  at  any  time  after  the  operation,  in- 
structed the  nurse,  on  leaving  Keyser  for 
Huntington,  to  cut  the  cast  and  bandages 
and  send  at  once  for  Dr.  Maxwell,  <m  discov- 
ery of  development  of  any  unfavorable  symp- 
toms during  his  absence,  and  that  the  nurse 
failed  and  neglected  to  send  for  Dr.  Maxwell, 
after  having  discovered  interference  with 
circulation,  then  she  was  guilty  of  negligence, 
and  the  plaintiff  was  entitled  to  recover  for 
such  injury  as  resulted.  This  instruction  is 
based  upon  proof  of  failure  of  the  head  nurse, 
to  obtain  the  presence  of  Dr.  Maxwell,  im- 
mediately upon  discovery  of  the  change  in 
the  foot  She  applied  external  heat  treat- 
ment to  restore  circulation  from  7  o'clock  un- 
til 8.  At  the  latter  hour,  she  and  the  day 
nurse  cut  the  cast,  and,  about  that  time,  she 
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endeavored  to  summon  Dr.  MazwelL  His 
house  telephone  was  not  working.  She  re- 
peatedly tried  to  get  him  by  means  of  his  of- 
fice telephone,  but  did  not  send  a  messenger 
for  him.  His  residence  was  only  about  three 
blocks  distant,  and  he  could  have  been  sum- 
moned by  messeiiger.  Not  being  able  to  get 
him  by  telephone*  she  says  she  awaited  his 
coming,  knowing  he  would  be  at  the  hospital 
in  a  short  time.  In  this  procedure  she  acted 
upon  her  own  experience  and  knowledge  and 
the  instructions  given  her  by  Dr.  Hoffman. 
A  careful  search  of  the  evidence  fails  to  re- 
veal any  instruction  to  her  to  send  for  Dr. 
Marwell  at  once,  or  anything  else  tending  to 
prove  failure  on  her  part  to  comply  with  any 
directions  given  to  her,  when  fairly  inter- 
preted. She  was  instructed  to  cut  the  cast 
and  to  relieve  from  all  constriction,  If  any, 
on  discovery  of  any  swelling  of  the  foot  She 
swears  there  was  no  swelling  at  7  o'clock, 
nor  at  8  o'clock,  but  that  she  did  cut  the  cast 
because  of  the  paleness  and  coldness  of  the 
foot,  indicating  an  unfavorable  condition. 
Dr.  H<^man's  instruction  to  her,  as  found  in 
his  testimony,  was  to  send  for  Dr.  Maxwell, 
if  necessary.  Necessity  in  point  of  time  de- 
pended, under  this  instruction,  upon  her  Judg- 
ment and  knowledge.  In  view  of  the  change 
in  condition,  she  desired  Dr.  MaxwelVs  im- 
mediate presence  and  endeavored  to  obtain 
it;  but,  being  unable  to  communicate  with 
him  at  8  o'clock,  ancl  knowing  he  would  be 
at  the  hospital  in  a  short  time  thereafter,  she 
deemed  it  safe  to  await  his  coming,  and  in  the 
meantime  to  endeavor  to  restore  or  stimulate 
circulation.  She  does  not  admit,  nor  does  any 
one  else  testify,  that  it  was  necessary  to  have 
him  at  once.  Another  thing  to  be  observed  is 
the  fact  that,  when  he  arrived,  he  did  not  find 
it  necessary  to  do  more  than  continue  the 
treatment  she  had  applied  and  elevate  the 
foot.  In  all  this,  no  evidence  of  neglect  on 
the  part  of  the  nurse  is  discovered.  As  she 
was  competent  and  experienced,  there  was  no 
negligence  on  the  part  of  the  defendants  in 
relying  upon  her  judgment,  in  matters  prop- 
erly entrusted  to  her,  and  an  honest  mistake 
on  her  part,  if  made,  wouild  not  have  been  neg- 
ligence, any  more  than  such  a  mistake  on  the 
part  of  a  physician  would  be.  This  instruc- 
tion lacks  foundation  in  the  evidence  in  two 
respects:  (1)  Evidence  of  negligence  on  the 
part  of  the  nurse ;  and  (2)  injury  occasioned 
by  it,  if  any. 

The  evidence  in  this  record,  respecting  the 
duties  and  conduct  of  the  nurses,  is  not  ma- 
terially different  from  that  considered  on  the 
former  writ  of  error.  In  holding  it  insuffi- 
cient to  Justify  an  instruction  framed  upon 
the  hypothesis  of  negligence  on  the  part  of 
the  head  nurse,  we  merely  r^;>eat  a  former 
decision  in  the  case. 

[S]  Plaintiff's  instructions  Nos.  4,  5,  6*  11, 
and  12  are  very  similar  in  substance  and  ef- 
fect.   They  all  assume  the  existence  of  evi- 


dence of  negligence  in  attendance,  observa- 
tion, care,  and  treatment,  after  the  wound 
had  been  properly  dressed.  Two  of  them,  4 
and  6,  relate  to  discovery  of  interruption  of 
circulation,  by  the  exerclae  of  usual  and  or- 
dinary  care  and  skill,  in  time  to  relieve  from 
it  and  prevent  gangrene.  Nos.  6  and  11  as- 
sume evidence  of  lack  of  diligence  and  care 
of  the  patient,  to  avoid  injury.  No.  12  as^ 
sumes  evidence  of  negligence  and  disobedi- 
ence of  the  instructions  of  Dr.  Hoffman.  In 
I>assing  upon  other  instructions,  the  conten- 
tions as  to  evidence  of  negligence  on  the  part 
of  the  nurses  and  Dr.  Hoffman  have  been  dis^ 
posed  of.  Insufficiency  of  the  testimony  of  Dr. 
Bell,  to  Justify  an  instruction  on  the  theory 
of  negligence  in  failure  to  discover  nececsity 
of  amputation,  on  Wednesday  morning,  No- 
vember 13th,  has  been  determined.  Only  one 
item  of  evidence  not  already  considered,  is 
recalled,  as  having  been  invoked,  upon  the 
theory  of  lack  of  diligence  on  the  part  of  Dr. 
Maxwell,  In  respect  of  detection  of  the  cause 
of  obstruction  of  circulation  and  treatm»it, 
in  the  forenoon  of  November  13th.  That  Is  his 
failure  entirely  to  remove  the  cast  from  the 
leg.  Fairly  interpreted,  the  evidence  of  Drs. 
Miller,  Grade,  and  Harrison,  expert  witnesses 
called  by  the  defendant,  does  not  impose  such 
duty  under  the  circumstances  dlBClosed. 
What  they  said  on  the  subject  was  Indefinite 
and  constituted  only  a  part  of  the  narration 
of  proper  investigation  of  trouble  disclosed 
by  deficient  circulation,  evidenced  by  paleness 
and  coldness.  None  of  them  were  asked 
whether  entire  removal  was  necessary,  nor 
did  any  of  them  suggest  such  necessity,  or  a 
rule  requiring  it  Dr.  Miller  said  he  would 
"cut  off  the  cast  and  examine  the  leg.^  Asked 
whether  he  would  entirely  remove  it,  he  said 
he  might  not  Dr.  Grade  said  he  would  "split 
open  the  cast  and  examine  the  wound  and 
leg."  Asked  if  he  would  take  off  the  bandage 
to  see  under  It.  he  said:  "Yes,  sir,  expose  the 
leg  carefully  so  that  it  can  be  examined."  Dr. 
Harrison  said  he  would  r^nove  the  dressings, 
since  he  could  not  see  through  them.  This 
observation  was  made  with  reference  to  the 
wound,  not  the  whole  leg,  and  It  is  ai^M&rent 
from  the  evidence,  that  there  are  wound  dress- 
ings which  form  no  part  of  the  cast  or  band- 
ages. A  window  was  left  in  the  cast,  through 
which  the  wound  could  be  observed  and  re- 
dressed in  case  of  necessity.  No  expert  wit- 
ness expressed  the  deliberate  opinion  that  or- 
dinarily careful  inspection  required  complete 
removal  of  the'  cast  and  bandages.  When 
they  are  cut  from  end  to  end,  they  can  be 
easily  opened  suffldently  to  allow  careful  in- 
spection. This  claim  not  only  lacks  evidence 
to  sustain  It,  but  is  actually  refuted,  and  its 
soundness  denied  by  the  only  expert  to  whom 
it  was  interrogatively  suggested.  On  this 
theory  of  lack  of  proper  diagnosis  of  the  oom- 
plicatlon  discovered  on  the  morning  of  the 
second  day,  It  is  charged  that  Dr.  Maxwell 
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did  not  take  tbe  patient's  temperature.  It 
bad  been  taken  about  2^  bonrs  before  he 
came  in,  and  tbe  chart  showing  it  was  be- 
fore him.  He  bandied  the  leg»  and  held  the 
boy's  hand  or  arm  while  he  felt  the  pulse.  He 
oould  no  doubt  tell  whether  any  sudden  rise 
of  temperature  had  probably  occurred  within 
two  or  three  hours.  Thoui^  he  did  not  re- 
cord the  pulse,  he  took  it.  We  know  of  no 
rule  requiring  a  physician  to  resort  to  his 
medical  books,  while  awaiting  the  result  of 
treatment  and  progress  of  unknown  trouble 
that  does  not  yield  to  treatment  suggested  by 
the  symptoms.  The  history  of  the  case 
throughout  the  preceding  night  was  before 
the  doctor  on  the  nurse^s  chart  Seeing  that, 
the  patient,  and  the  unfayorable  indications, 
he  could  consider  them  in  the  light  of  his 
technical  learning  and  professional  experi- 
ence, and  determine  the  extent  of  the  data 
necessary  to  a  proper  diagnosis  or  deter- 
mination of  the  stage  of  development  at 
which  a  final  and  correct  conclusion  could  be 
arrived  at  It  cannot  be  assumed  that  he  did 
not  inspect  the  wound.  He  opened  tbe  cast 
and  bandages  and  inspected  the  leg,  including 
the  wound.  Being  unable  then  to  determine 
what  the  occasion  of  the  trouble  was,  he  did 
Just  what  Dr.  Harrison  said  he  would  do  un- 
der such  circumstances.  He  awaited  develop- 
ments. Nothing  more  can  be  found  in  the 
record,  for  foundation  for  these  instructions, 
than  mere  surmise  or  conjecture  based  upon 
the  unfortunate  final  result  of  the  injury. 

18]  PlaintlfTs  instructions  Nos.  7  and  10 
submitted  the  hypothesis  of  negligent  failure 
to  discover  infection  and  gangrene,  until  they 
had  so  far  progressed  as  to  make  amputation 
at  the  hip  necessary,  when  it  should  have  been 
discovered  in  time  to  have  stopped  it  at  the 
knee  or  somewhere  below  the  hip,  by  amputa- 
tion. In  support  of  these  instructions,  Dr. 
Maxwell's  failure  to  notify  the  grandmother 
and  mother  is  invoked.  At  the  time  of  admit- 
ted discovery  of  necessity  for  amputation, 
2 :30  p.  m.  of  the  second  day,  there  Vras  no  ob- 
vious gangrene  above  the  knee,  and  It  Is  pos- 
sible that  amputation  at  the  knee  or  some- 
where between  it  and  the  hip  would  have  suf- 
ficed. But  the  necessary  authoritative  assent 
to  amputation  at  the  time  could  not  be  ob- 
tained. There  is  no  proof  that  Dr.  Hoffman 
himself,  if  present  would  have  been  permit- 
ted to  operate.  Dr.  Bell,  the  family  adviser 
in  medical  matters,  did  not  advise  it  nor  of- 
fer to  assist  in  it.  The  father  was  not  there 
to  assent  and  the  mother,  if  advised  at  that 
time,  would  not  have  assented,  without  direc- 
tion to  do  so  from,  her  husband,  who  was  ab- 
sent These  instructions  no  doubt  rest  in 
some  degree  upon  the  theory  of  liability  on 
the  ground  of  Dr.  Hoffman's  absence.  In  that 
they  have  no  foundation,  as  has  been  al- 
ready determinea.  These  binding  instructions 
should  have  been  so  qualified  as  to  make  lia- 
bility depend  upon  a  finding  as  to  legal  right 


v.  HOFFMAN  49& 

in  the  attending  surgeon,  to  perform  the  oper- 
ation. Without  such  qualification,  they  could 
not  be  properly  given. 

[7]  Instruction  No.  8  given  for  the  plaintiff 
was  both  abstract  in  form  and  inapplicable 
in  substance.  It  assumed  evidence  of  aban- 
donment of  the  patient  by  his  physician  and 
surgeon.  That  nothing  of  the  kind  was  involv- 
ed in  the  issue  has  already  been  held.  Upon 
the  conceded  facts,  whether  an  abandonment 
had  occurred  was  a  question  for  the  court 
not  the  Jury,  and  it  should  not  have  been  sub- 
mitted to  the  Jury. 

[8]  The  probative  value  of  expert  testi- 
mony, or  rather  its  relative  importance  or 
status,  is  the  subject-matter  of  plaintiffs  in- 
struction No.  9,  by  which  the  Jury  were  cor- 
rectly told  determination  of  the  issues  as  to 
the  facts  up<m  which  it  is  founded,  Is  within 
their  province.    But  they  were  further  told 
they  should  consider  it  and  all  other  evidence 
in  the  case,  and  give  it  such  weight  and  credit 
as  they  should  think  it  entitled  to  receive. 
They  were  also  advised  that  the  value  of  such 
evidence  depends  up<Hi  the  circumstances  of 
each  case,  and  that  of  the  circumstances,  they 
must  be  the  Judges.    As  to  purely  scientific 
questions,  it  is  manifest  that  the  testimony 
of   competent  experts  is  entitled   to   mare 
weight  than  that   of  nonexpert  witnesses. 
They  are  also  better  qualified  to  say  what 
facts  have  material  bearing  upon  intricate 
scientific  inquiries  or  issues.    As  to  what  is 
or  is  not   skillful  or  careful  diagnosis  or 
treatment  of  a  wound  or  disease,  extending 
to,  and  dealing  with,  the  entire  wound  or  mal- 
ady, the  testimony  of  men  learned  and  experi- 
enced in  medicine  and  surgery  is  obviously 
entitled  to  greater  weight  than  that  of  men  of 
no  learning  or  experience  in  those  branches  of 
science.    But  these  mere  facts, 'lying  within 
the  vast  domain  of  common  knowledge,  are 
as  well  known  to  Jurors  as  to  the  courts.   The 
law  assumes  honesty,  integrity,  and  intelli- 
gence on  the  part  of  Jurors,  and  any  attempt 
to  control  or  direct  them  as  to  matters  of  fact 
and  the  probative  value  thereof  is  ordinarily 
an  invasion  of  their  province.    The  direction 
to  give  the  expert  testimony  such  weight  as 
the  Jury  should  think  it  entitled  to  implied 
no  license  or  right  to  deny  it  superior  weight 
in  any  instance  in  which  they  should  accord 
it     On  the  contrary,  in  common  sense  and 
logic,  if  not  in  terms,  they  were  told  to  give 
superior  weight  to  that  kind  of  evidence  in  so 
far  as  they  should  find  Justification  therefor  in 
reason.     Nor   is   the  observation   that   the 
value  depends  upon  the  circumstances  to  be 
ascertained  by  the  Jury,  open  to  criticism. 
The  Jury  are  presumed  to  have  known  that 
in  so  far  as  the  issue  depended  upon  scientific 
facts,  the  expert  evidence  was  peculiarly  val- 
uable, and  there  is  nothing  in  the  instructions 
asserting  or  implying  the  contrary,  or  author- 
izing them  to  disregard  or  disparage  it  in 
such  instances.    The  only  authority  invoked 
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against  the  instmctloii  la  Ingwersen  ▼.  Oarr 
ic  Brannon,  180  Iowa,  088,  164  N.  W.  217, 
which  is  not  applicable.  The  instruction,  dis- 
approved in  that  case,  authorissed  the  jury  to 
determine  what  facts  were  material  as  bases 
of  the  expert  opinions  adduced  in  evidence. 
There  is  no  suggestion  of  snch  authority  in 
this  instruction.  The  value  of  an  opinion  as 
evidence  depends  upon  more  than  relative 
competency  of  witnesses,  in  respect  of  educa- 
tion and  experience.  Integrity  and  fairness, 
or  the  lack  thereof,  indicated  by  the  demean- 
or of  the  witnesses,  while  testifying,  and  their 
relative  Intelligence  indicated  by  their  ex- 
pressed powers  of  observation,  analysis,  and 
reasoning  are  sometimes  very  potent  in  the 
determination  of  the  value  of  their  evidence. 
In  some  instances,  the  superiority  of  one  wit- 
ness over  another  of  the  same  class  is  as  ob- 
vious as  that  of  one  class  over  another ;  but 
no  right  in  a  court  to  base  an  instruction  up- 
on such  manifest  difference  is' reo^nized  or 
has  ever  been  Judicially  suggested  so  far  as 
we  are  advised.  The  conclusion  here  ex- 
pressed is  amply  sustained  by  very  reputable 
authority.  Goodwin  v.  State,  96  Ind.  550, 669 ; 
Garfield  v.  SUte,  74  Ind.  60;  Rivard  v. 
Rivard,  109  Mich.  98,  66  N.  W.  681«  63  Am. 
St  Bep.  566;  Lawson,  Exp.  A  Op.  Ev.  p.  182. 
The  instruction  just  mentioned  was  properly 
given. 

[9]  Lack  of  evidence  Justifying  the  giving  of 
any  of  the  instructions  requested  by  the  plain- 
tiff, save  No.  9,  wiiich  did  not  hypothetically  or 
otherwise  authorize  any  finding  made  it  the 
duty  of  the  court  to  give  instruction  No.  12, 
requested  by  the  defendants  and  refused,  and 
also  to  set  aside  the  verdict  for  Insufficiency 
of  evidence  to  sustain  it,  as  well  as  for  errors 
in  the  refusal  ol  said  instruction  No.  12,  and 
the  giving  of  erroneous  instructions  at  the 
Instance  of  the  plaintiff.  That  instruction,  if 
given,  would  have  directed  a  verdict  for  the 
d^^idants.  In  passing  upon  the  instructions, 
all  of  the  evidence  and  facts  relied  upon,  as 
proof  of  negligence  and  abandonment,  have 
been  carefully  examined  and  coniridered.  It 
is  unnecessary  to  discuss  them  further  and 
repeat  our  conclusions,  in  the  disposition  of 
the  assignments  of  error  founded  upon  the  re- 
fusal of  the  peremptory  instruction,  and  the 
overruling  of  the  motion  for  a  new  triaL 

[19, 11]  There  was  no  error  in  the  refusal 
of  instruction  No.  18  requested  by  the  de- 
fendants. Its  subject-matter  was  specifically 
covered  by  instruction  No.  10,  given  for  them. 
Befusal  of  their  instruction  Na  15  was  Justi- 
fied by  the  giving  of  two  or  more  others  cov- 
ering its  subject-matter.  Their  instruction 
No.  16,  if  given,  would  have  required  a  verdict 
for  them  on  the  sole  ground  of  inability  on 
the  part  of  the  Jury,  to  determine  whether  the 
gangrene  origina,ted  from  constriction  or  gas 
bacillus.  It  would  have  been  manifestly  mis- 
leading, and,  besides,  the  fact  hypothetically 
mssumed  by  it,  if  found,  would  not  have  pre- 1 


eluded    recovery,    if    negligence    had    been 
proved. 

[12]  Gertain  evidence  of  Mrs.  Browning, 
admitted  over  objection,  should  have  been  ex- 
cluded. She  could  not  properly  testify  to 
her  mere  understanding  from  conversation 
with  the  head  nurse,  as  to  her  son*s  condition. 
She  should  have  been  interrogated  as  to  what 
the  nurse  had  told  her.  Whether  she  knew 
Dr.  Maxwell^  had  any  connection  with  the 
hospital  was  ImmaterlaL  Not  having  beoi 
at  the  hospital  until  Tuesday  morning,  and 
having  had  no  part  in  the  making  of  the  ar- 
rangements for  her  son's  entry  into  it,  she 
had  no  personal  laiowledge  of  the  contract, 
and,  therefore,  was  not  competent  to  say  her 
son  had  heen  put  under  the  care  of  Dr.  Hoff- 
man. 

[18-17]  There  was  no  error  of  which  the 
defendants  can  complain,  in  the  overruling  of 
an  objection  by  the  plaintiff,  to  a  question 
pr(^>ounded  by  themselves  on  croes-examina- 
tion  of  the  grandmother.  Nor  is  any  error 
perceived  in  the  admission  of  evidence  tend- 
ing to  prove  a  rule  of  the  hospital,  excluding 
(^)eratlons  therein  by  others  than  members  ol 
its  staff.  That  rule  is  one  of  the  rdevant 
facts  in  the  case,  even  though  it  may  not  be 
veiy  material.  Between  the  dates  of  the  two 
trials,  Mrs.  Butler,  an  aunt  of  the  plaintiff, 
who  testified  on  the  first  trial,  left  the  state 
and  went  to  another  state,  so  far  distant  as 
to  render  it  very  inconvenient  to  procure  her 
attendance  and  rather  difficult  to  obtain  her 
deposition.  Her  testimony  on  the  first  trial, 
having  been  preserved,  was  admitted  in  the 
second,  over  objection.  In  this  ruling,  there 
was  no  error.  10  B.  O.  L.  p.  966;  16  Qyc. 
1006;  Wise  Terminal  Go.  v.  McCk>rmick,  107 
Va.  876,  56  S.  B.  584.  As  the  family  physi- 
cian. Dr.,  Bell,  was  appealed  to  by  the  par- 
ents of  the  plaintiff  as  well  as  by  Dr.  Max- 
well, when  the  crisis  arose.  It  was  not  error 
to  admit  his  advice,  nor  to  admit  his  testi- 
mony as  to  what  he  did  and  the  advice  he 
gave.  It  was  clearly  within  the  discretion  of 
the  court  to  permit  the  plaintiff  to  recall  a 
witness,  after  the  defendants  had  dosed  thdr 
evidence,  and  propound  a  question  that  had 
been  inadvertently  omitted,  and  admit  the 
answer  thereto.  There  was  no  error  in  the 
admission  of  the  expert  testimony  of  Dr. 
James  T.  Johnson,  the  surgeon  who  ampu- 
tated the  leg,  on  subjects  like,  and  similar  to, 
those  on  which  the  defendants  took  such  evi- 
dence. Mere  variance  between  his  testimony 
in  this  trial  and  his  testimony  in  the  other, 
or  between  it  and  that  of  ottier  exports,  if 
any  in  either  respect,  did  not  render  it  inad- 
missible.   Its  weight  was  for  the  Jury. 

[18, 19]  Dr.  Hoffman  should  have  been  per- 
mitted to  state  his  custom  as  to  the  calling  ol 
Dr.  Maxwell  in  his  absence,  and  also  to  prove 
the  experience  of  Dr.  MaxwelT  as  a  surgeon, 
by  his  own  testimony  and  the  hospital  records. 
All  of  this  evidence  tends  to  prove  the  de- 
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gree  of  care  and  pradence  exercised  by  bim, 
and  the  reason  or  ground  of  tbe  confidence 
reposed  in  bis  assistant,  and  his  reliance  up- 
on hira  in  important  matters.  It  was  error 
to  refuse  to  let  one  of  the  nurses  say  she  had 
refreshed  her  memory  as  to  who  were  in  the 
patient's  room,  by  reference  to  the  bedside 
chart,  kept  by  the  head  nurse  from  informa- 
tion furnished  by  the  witness.  W.  Va.  Ar- 
chitects &  Builders  v.  Stewart,  68  W.  Va.  500, 
70  S.  &  113,  36  L.  B.  A.  (N.  S.)  899.  Dr.  Ut- 
tlefield,  testifying  as  an  expert,  for  the  de- 
fendants, should  have  been  permitted  to  say 
that  gangrene  occasioned  by  constriction 
would  not  ordinarily  kill  a  patient  in  three 
or  four  days.  His  statement  had  direct  bear- 
ing upon  the  issue,  as  to  whether  the  gangrene 
was  occasioned  by  constriction  or  gas  bacillus, 
gangrene  from  the  lattet  cause  developing  and 
spreading  much  more  rapidly  than  that  pro- 
duced by  the  other,  as  shown  by  expert  evi- 
dence. 

It  Is  not  our  purpose  to  say  that  any  or  all 
of  the  errors  in  admission  and  rejection  of 
evidence  would  alone  ccmstltute  ground  of 
leversal.  Many  of  them  were  no  doubt  harm- 
less. The  assignments  are  disposed  of  for 
guidance  in  another  trial,  if  it  shall  occur. 
For  the  other  errors  noted,  the  judgment 
will  be  reversed,  the  verdict  set  aside,  and  the 
ease  remanded  for  a  new  triaL 


(90  W.  Va.  166) 

LEVINE  BROS.  V.  MANTELL.     (No.  433d.) 

(Sopreme  Court  of  Appeals  of  West  Virginia. 

Jan.  81,  1922.    Behearing  Denied 

April  4  1922.) 

(SyUahw  hv  the  Court,) 

1.  Set-off  and  oountercflalm  ^==>54  — Right  to 
have  pleai  of  set-off  excluded  held  waived  hy 
fallare  to  demnr  and  objeet  to  evidenoe. 

Although  a  dalm  for  tinllqnidated  damages 
Is  not  proper  matter  for  a  set-off,  in  the  ab- 
sence of  peculiar  drcnmstancesy  and  a  plea  of 
set-off  founded  upon  It  must  be  excluded  by  the 
trial  court,  upon  a  proper  and  timely  objection 
thereto  Interposed  by  the  plaintiff,  right  to 
have  it  excluded  is  waived  by  his  failure  to 
demur  to  the  plea,  resist  the  filing  thereof,  and 
object  to  the  introduction  of  evidence  to  sus- 
tahilL 

2.  Set-off  and  counterclaim  ^s»35( I)— Damag- 
es for  nondelivery  of  goods  sold  unliquidated 
demand. 

A  claim  for  damages  for  nondelivery  of 
goods  sold  is  an  unliquidated  demand. 

8.  Trial  ^=9210(2)— Conflict  In  evidence  Insuf- 
Ment  to  Justify  Instruction  to  disregard  all 
testimony  of  witness  believed  to  have  sworn 
falsely. 

Direct  and  irreconcilable  conflict  in  the  tes- 
timony of  the  principal  witnesses  in  a  case,  as 
to  several  material  questions  of  fact  involved 


therein,  does  not  Justify  the  giving  of  an  in- 
struction telling  the  Jury  that,  if  they  believe 
from  the  evidence  any  witness  has  willfully 
sworn  falsely  to  any  material  fact  in  the  case, 
they  may  in  thei^  discretion  disregard  all  tbe 
testimony  of  such  witness. 

4.  Witnesses  <8rs>3 17(1)— Maxim,  "Falsus  In 
nno,  falsus  in  omnibus,"  oonstmed. 

The  maxim,  "Falsus  in  use,  falsus  in  om- 
nibus," is  a  mere  rule  of  evidence  affirming 
a  rebuttable  presumption  of  fact,  under  which 
tbe  jury  must  consider  all  the  evidence  of  the 
witness,  other  than  that  which  is  found  to  be 
false,  and  it  is  their  duty  to  give  effect  to  so 
much  of  it,  if  any,  as  is  relieved  from  the  pre- 
sumption against  it  and  found  to  be  true. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Falsus 
in  Uno,  Falsus  in  Omnibus.] 

5.  Appeal  and  error  ^s»978(l)  —  Order  set- 
ting aside  verdict  for  error  In  Instruorion  will 
not  bo  disturbed  unless  appellate  court  can 
say  verdict  was  right. 

An  order  of  the  court  below,  setting  aside  a 
verdict  for  the  error  In  giving  such  an  instruc- 
tion, wUl  not  be  disturbed  by  the  appellate 
court,  upon  the  theory  of  harmlessness  of  the 
error,  unless  the  latter  court  can  see  that  the 
verdict  was  plainly  and  dearly  right. 

6.  AppM  and  error  <s9078(l)-»Trial  court's 
Judgment  as  to  suflldency  of  error  to  Justify 
new  trial  entitled  to  respect  In  appellate 
court. 

Such  error  supplemented  by  the  trial  court's 
peculiar  knowledge  of  the  case,  derived  from 
observation  of  the  actors  therein,  affords  a 
basis  for  the  exercise  of  its  judicial  powers, 
and  its  Judgment  upon  the  question  of  tiie  suf- 
ficiency of  the  error  to  sustain  a  motion  for 
a  new  trial  is  entitled  to  the  usual  degree  of 
respect  in  the  appellate  court 

7.  Evidence  ^=>2I3(I)— One  declining  over- 
tures of  compromise  may  not  object  to  evi- 
dence on  the  ground  of  disclosure  of  admis- 
sions In  an  effort  to  com  promise. 

A  party  to  a  suit  who  has  rigidly  declined 
aU  overtures  of  compromise  of  the  matters  in 
difference  between  him  and  the  opposite  par- 
ty is  not  in  a  position  successfully  to  resist  in- 
troduction of  the  testimony  of  his  opponent's 
attorney,  filing  and  explaining  correspondence 
relating  to  the  controversy,  upon  the  ground  of 
disclosure  of  admissions  made  In  an  effort  to 
compromise. 

8.  Evidence  ^=99d— Rule^  ''Res  Inter  alios  ao- 
ta,"  construed. 

The  rule,  "Res  Inter  alios  acta,"  precludes 
introduction  of  evidence  of  transactions  by 
which  the  proponent  was  in  no  way  affected  and 
to  which  he  was  in  no  sense  a  party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Res  Inter  Alios 
Acta.] 

9.  Trial  ^=»267 (3)— instruction  net  based  on 
evidence  properiy  modMed  before  sub  mis* 
slon  to  Jury. 

An  instruction  containing  matter  having  no 
basis  in  the  evidence  may  properly  be  modified 
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by  eliminatioii  of  SQch  matter,  by  the  trial 
court,  before  allowing  it  to  go  to  the  Jury. 

10.  Trial  «=s»25(l3)— Where  set-off  is  only  Is- 
sue^ defendant  may  open  and  olose. 

In  an  action  involving  a  plea  of  set-off,  the 
issue  arising  on  which  constitutes  the  only  real 
controversy  between  the  parties,  liability  for 
the  plaintiff's  demand  being  admitted  in  evi- 
dence but  denied  by  a  plea,  the  defendant  has 
right  to  op^n  and  close  the  argument. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Levlne  Bros,  against  B.  B.  Man- 
telL  Judgment  for  defendant,  and  plaintlils 
bring  error.    Affirmed. 

B.  L.  Long  and  Henry  S.  Cato,  both  of 
Charleston,  for  plaintifCs  in  error. 

Morton  &  Mohler,  of  Charleston,  for  de- 
fendant in  error. 

POFFE2NBABGEB,  P.  Denial  of  error  in 
the  trial  of  an  action  of  assumpsit  for  re- 
covery of  the  price  of  goods  sold  and  deliv- 
ered, in  which  there  was  a  claim  for  dam- 
ages for  nondelivery  of  other  goods  purchas- 
ed from  the  plaintiffs  by  the  defendant,  suf- 
ficient to  Justify  the  setting  aside  of  the  ver- 
dict allowing  plaintiffs'  claim  and  disallow- 
ing that  of  the  defendant,  constitutes  the 
basis  "Of  this  writ  of  error. 

As  of  September  23,  1919,  the  defendant 
owed  the  plaintiffs  a  balance  of  $700.08,  on 
account  of  merchandise  sold  to  her,  which, 
with  interest  from  September  23,  1919,  to 
May  5,  1920,  the  date  of  the  filing  of  the 
declaration,  amounted  to  $726.08.  As  to 
this  amount,  there  was  no  controversy.  The 
balance  due  as  of  September  23,  1919,  in- 
cludes a  charge  of  $148,  the  price  of  eight 
suits  of  clothes  shipped  to  the  defendant,  on 
account  of  a  large  order  givei  by  her  to 
the  plaintiffs,  May  19,  1919.  The  controver- 
sy arises  over  the  defendant's  claim  for 
damages  for  nondelivery  of  the  remainder  of 
that  large  order.  On  this  account,  she  en- 
deavors to  offset  $2,384.75,  for  extinguish- 
ment of  the  debt  due  the  plaintiffs  and  re- 
covery of  a  balance  due  her.  At  the  date  of 
the  acceptance  of  said  large  order,  she  owed* 
the  plaintiffs  a  balance  of  about  $500.  Aft- 
er that  date  and  before  any  controversy 
arose,  the  plaintiffs  shipped  to  her  goods 
amounting  to  nearly  $800,  and  she  paid  on 
account  thereof  about  $600,  in  cash  and  by 
return  of  goods.  In  the  letter  transmitting 
the  invoice  for  the  eight  suits  shipped  on 
the  order  of  May  19,  1919,  the  plaintiffs  ad- 
vised her  of  an  enormous  advance  in  the 
prices  of  the  merchandise  and  of  their  un- 
willingness to  deliver  the  balance  of  the  or- 
der, in  the  event  of  further  increases,  and 
of  their  notification  to  all  of  their  custom- 
ers that  they  could  expect  delivery  of  their 
merchandise  all  the  way  up  to  February, 


1920,  on  account  of  slowness  of  the  mills  in 
making  deliveries.  In  reply  to  that  letter, 
she  advised  them  of  her  intention  to  insist 
upon  the  deliveries  according  to  contract 
and  to  take  legal  action  if  necessary  to  pro- 
tect her  interests.  Beplyingto  this  letter  un- 
der date  of  November  6,  1919,  the  plaintiffs 
advised  her  that  it  would  be  necessary  to 
charge  an  additional  $3  on  each  one  of  cer- 
tain suits,  and  that  then  their  losses  would 
be  heavy,  as  they  had  been  compelled  to 
pay  as  much  as  $6  per  garment  more  than 
they  had  expected  to  pay  at  the  mills.  De- 
fendant's letters  were  written  under  advice* 
of  her  attorneys.  As  correspondence  be- 
tween them  and  the  plaintiffs'  attorneys  in 
Cincinnati  began  November  U,  1919,  the 
latter  were  no  doubt  acting  upon  legal  ad- 
vice. At  about  this  time,  laxness  of  defend- 
ant in  meeting  her  bills  was  drawn  into  the 
controversy  and  relied  upon  as  justification 
of  failure  of  the  plaintiffs  to  make  further 
deliveries,  and  this  position  was  based  upon 
demands  for  payment  made  by  letters  of  Au- 
gust 1,  and  14,  and  October  15,  1919.  In  i 
letter  dated  November  11,  1919,  the  plain- 
tiffs' attorneys  Bolsinger,  Kuhn  &  Bolsinger, 
brought  this  to  the  attention  of  the  defend- 
ant's attorneys,  and  reminded  them  of  the 
invoice  of  June  18,  $529,  for  goods  sold  on 
30  days'  time.  While  relying  ui)on  nonpay- 
ment of  the  indebtedness  of  the  defendant, 
as  Justification  for  refusal  to  make  further 
deliveries  on  the  order  of  May  19,  1919,  the 
plaintiffs'  attorneys,  on  their  behalf,  offered 
in  this  letter,  on  payment  of  the  $700.08  due, 
to  have  their  client  ship  her  20  suits  on  that 
order  at  once  and  the  balance  from  time, 
to  time,  as  fast  as  they  could  be  obtained 
from  the  mills,  at  the  prices  stipulated 
therein.  In  this  offer,  there  was  but  one 
condition,  namely,  payment  of  the  $700.08, 
one  contingency»  namely,  ability  of  the  plain- 
tiffs to  get  the  merchandise,  and  one  quali- 
fication, namely,  payment  on  receipt  of 
goods.  This  proposition  seems  to -have  been 
declined  upon  tiie  ground  that  the  goods 
were  ordered  for  delivery,  October  the  1st 
and  for  the  fall  trade,  and  that  the  terms 
were  changed.  Neither  in  the  letter  of  Sep- 
tember 24,  nor  the  one  of  November  6,  from 
the  plaintiffs  to  the  defendant,  had  mention 
been  made  of  an  alleged  stipulation  In  the 
order,  making  delivery  of  the  goods  option- 
al with  the  plaintiffs.  Whether  there  was 
such  a  provision  in  the  contract  is  one  of 
the  principal  issues  in  the  case.  Printed 
at  the  top  of  one  of  the  two  carbon  copies  of 
the  order  Is  found  a  clause  reading  as  fol- 
lows: 

'*Tbis  order  is  accepted  by  us  on  the  follow- 
ing terms  and  conditions  only  that  we  are  not 
responsible  for  nondelivery  of  this  order  or  any 
part  thereof." 
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It  was  torn  off  of  the  original  in  detach- 
lug  it  from  something  to  which  it  was  past- 
ed tv'hile  in  use  in  plaintiffs'  place  of  busi- 
ness. From  another  c<q;>y  left  with  the  de- 
fendant,  at  the  time  the  order  was  given,  it 
has  been  cut  off.  The  first  reference  to 
this  stipulation  is  found  in  the  letter  from 
Bolsinger,  Kuhn  &  Bolslnger  to  the  defend- 
ant's attorneys. 

Evidence  bearing  on  the  purpose  of  the 
order  was  introduced  by  both  parties,  the 
defendant  insisting  that  the  goods  were  or- 
dered for  use  in  a  particular  mercantile 
season,  the  fall;  and  the  plaintiffs,  that 
they  were  not  bought  for  such  purpose,  but 
for  all  the  year  trade,  as  the  quality  of  the 
goods  Indicates.  Max  Mantell,  the  defend- 
ant's husband  and  agent  in  charge  of  her 
business,  testified  that  he  had  met  one  of 
the  plaintiffs  in  Cincinnati  in  August,  1919, 
and  that  he  had  then  had  a  conversation 
with  him,  in  which  Levine  admitted  that  he 
had  the  goods  and  could  make  delivery 
thereof  and  would  do  so,  if  he  would  pay 
him  $5  additional  on  each  suit.  His  state- 
ment as  to  this  is  not  entir^y  clear,  but 
that  seems  to  be  what  he  meant  by  what  he 
said.  Irvine  denies  this  positively  and  em- 
phatically, saying  he  had  not  seen  Mantell 
in  Cincinnati  at  all,  between  the  date  of 
the  order  and  some  time  in  February,  1920. 
Some  time  after  this  conversation  and  prior 
to  September  29,  1919,  Mantell  went  to  New 
Tork  and  purchased  from  the  Rosenthals 
goods  of  the  same  quality  or  kind  as  those 
ordered  from  Levine  Bros.,  at  prices  very 
much  higher,  and  shipments  thereof  were 
commenced  about  the  last  of  September.  A 
drcnm stance  relied  upon  as  indicating  that 
the  purchase  of  these  goods  was  not  replace* 
m^it  of  those  ordered  from  the  plaintiffs  is 
the  purchase  of  more  suits  in  New  York 
than  had  been  ordered  from  them.  The  Le- 
vine Bros,  order  seems  to  have  be^i  for 
about  123  suits  costing  about  $1,850,  and  the 
purchase  from  the  Rosenthals  included  about 
160  costing  about  $5,200.  Shipments  of  the 
New  York  goods  began  September  29,  1919, 
and  continued  until  March  2,  1920. 

As  to  the  clause  making  fulfillment  of  the 
order  bptlonal  with  the  plaintiffs,  or  exon- 
erating them  from  liability  for  nondelivery, 
Mantell  and  Levine  agree  that  the  original 
and  copies  contained  it,  at  the  beginning  of 
their  negotiations.  As  to  everything  else 
relating  to  It,  they  disagree;  Mantell  swear- 
ing he  noticed  it  and  refused  to  give  the 
order  with  such  a  stipulation  In  it  and  that, 
upon  his  demand  for  an  unconditional  ac- 
ceptance, Levine  cut  it  off  of  his  copy;  and 
Levine  swearing  it  was  not  noticed,  or,  if 
noticed,  not  commented  upon  or  mentioned 
in  any  way. 

[1,2]  As  only  $148  of  the  amount  for 
which  the  plaintiffs  sued  is  indebtedness 
arising  out  of  the  order  of  May  19,  1919,  and 


all  the  balance  thereof  arose  out  of  separate 
and  distinct  contracts,  the  damages  claimed' 
by  the  defendant  would  not  constitute  a 
right  of  recoupment  except  as  to  the  sum  of 
$148.  That  right  must  arise  out  of  the  con- 
tract on  which  the  plaintiffs*  action  is  based. 
Orrick  &  Son  Co.  v.  Dawson,  67  W.  Va.  403, 
68  S.  E.  39.  However,  it  is  not  relied  upon 
here.  The  demand  is  asserted  by  way  of 
set-off.  As  such,  it  is  not  good,  for  it  is  a 
claim  for  unliquidated  damages.  Van  Ra- 
alte  Co.  V.  Solof  Bros.,  108  S.  E.  488 ;  Chris- 
tian V.  MlUer,  3  Leigh.  (Va.)  78,  23  Am.  Dec. 
261.  In  other  words,  if  the  plaintiffs  had 
interposed  an  appropriate  objection  to  en- 
tertainment thereof,  the  trial  court  would 
have  been  bound  to  exclude  it.  No  objec- 
tion having  been  interposed  by  demurrer  to 
the  plea,  objection  to  the  filing  thereof,  or 
otherwise,  the  question  arises  whether  an 
appearance  thereto  by  the  plaintiffs  and  sub- 
mission of  the  two  cases  with  the  implied 
consent  of  the  parties  on  both  sides  bound 
the  plaintiffs  and  enabled  the  trial  court  to 
hear  and  determine  the  cross-demand.  In 
New  York,  the  courts  answer  in  the  nega- 
tive. Generally,  however,  it  is  held  that  the 
plaintiff  by  his  failure  to  demur  or  ob- 
ject to  the  cross-pleading  waives  his  right 
to  put  the  defendant  to  an  independent  ac- 
tion. 81  Cyc.  728.  Here,  however,  neither 
a  demurrer  to  the  plea,  resistance  to  the  fil- 
ing thereof,  nor  objection  to  the  introduction 
of  evidence  in  support  of  it,  was  interposed. 
After  all  this  acquiescence,  it  is  (dear  that 
the  plaintiffs  would  have  no  Just  right  now 
to  complain  of  the  court's  entertainment  of 
the  cause  of  action.  Mitchell  v.  Joyce,  76 
Iowa,  449,  34  N.  W.  465.  41  N.  W.  161;  Ja- 
cobson  V.  Aberdeen  Packing  Co.,  26  Wash.* 
175,  66  Pac.  419.  It  is  equally  clear  that 
this  court  ought  not  to  eliminate  the  coun- 
terclaim ex  mere  motu,  under  the  circum- 
stances. The  question  relates  to  the  rights 
of  the  parties  rather  than^the  Jurisdiction  of 
the  court,  and  that  right  pertains  to  matter 
of  form  rather  than  substance.  Abundant 
authority  holds  that  parties  may  by  consent 
waive  process  and  submit  their  controversies 
to  a  court  by  agreement.  Here,  the  plaln^ 
tiffs  have  voluntarily  appeared  to  the  de- 
fendant's cross-action  and  made  defense 
thereto.  If  a  separate  action  had  been  in- 
stituted by  the  defendant  and  both  actions 
matured  and  made  ready  for  hearing,  we 
have  no  doubt  that  the  trial  court,  in  Its 
discretion  and  with  '  their  consent,  could 
have  ordered  t&em  to  be  heard  together  and 
tried  by  one  Jury.  4  Bncy.  PI.  &  Pr.  S  683. 
[3]  The  ground  upon  which  the  verdict 
was  set  aside  is  not  disclosed  by  the  record, 
but,  in  argument,  it  seems  to  be  conceded 
that  the  trial  court  based  its  action  ui)on  its 
overruling  of  an  objection  to  Instruction 
No.  2,  given  at  the  Instance  of  the  plaintiffs 
and  reading  as  follows: 
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"Tho  court  instnictt  tho  Jury  that  if  they  be- 
lieve from  the  evidence  that  any  witness  in 
this  case  has  wiUfuUy  sworn  falsely  as  to  any 
material  fact  in  this  case,  they  may  in  their 
discretion  disregard  all  testimony  of  such  wit- 
ness." 

A  similar  Instmction  was  approved  in 
State  V.  Perry,  41  W.  Va.  641,  24  S.  B.  034. 
But  later  dedsions  have  disapproved  and 
condemned  the  substance  of  it,  deeming  it, 
when  given,  to  be  an  unwarranted  invasion 
of  the  province  of  the  jury  by  the  court 
State  v.  Wilson,  74  W.  Va.  772,  83  S.  E.  44; 
Siever  v.  (Doffman,  80  W.  Va.  420,  02  S.  B. 
669;  Cobb  v.  Dunlevie,  63  W.  Va.  398,  60 
S.  E.  384. 

[4]  Although  the  lury  may  believe  that  a 
witness  has  knowingly  testified  falsely  in 
respect  to  one  fact,  they  have  no  right  to 
disregard  his  testimony,  in  so  far  as  they 
are  convinced  that  it  is  true.  The  maxim, 
"Falsus  in  uno,  falsus  in  omnibus,"  asserts 
nothing  more  than  a  presumption  of  fact, 
which,  like  all  others,  may  be  rebutted,  and 
it  is  the  duty  of  the  Jury  so  to  apply  it 
They  take  all  of  the  other  evidence  of  the 
witness,  subject  to  the  presumption,  but,  in 
so  far  as  they  find  the  presumption  has  been 
rebutted,  they  should  give  effect  to  the  truth- 
ful part  of  the  testimony.  This  view  ac- 
cords with  a  decided  weight  of  authority, 
as  the  rulings  referred  to  in  Blae^field  on 
Instructions,  vol.  1,  ||  380,  381,  demonstrate 

[6>  6]  To  the  argument  that  the  error  com- 
mitted in  the  giving  of  this  instruction  was 
harmless  and,  therefore,  did  not  justify  the 
setting  aside  of  the  verdict,  it  suffices  to  say 
its  sufficiency  for  such  purpose  was  a  ques- 
tion upon  which  the  court  below  had  to 
pass  and  render  its  decision.  This  adjudi- 
cation, like  all  others  of  trial  courts,  must 
stand,  unless  it  is  found  to  be  erroneous. 
As  was  held  in  Hodge  v.  Charleston  Interur- 
ban  Ballway  Co.,  79  W.  Va.  174,  90  S.  B.  601, 
there  is  no  discretionary  power  in  a  trial* 
court  to  grant  a  new  trial,  in  the  absence  of 
legal  ground  therefor.  But  an  error  in  the 
trial  discovered  by  the  judge  or  brought  to 
his  attention  on  a  motion  for  a  new  trial 
constitutes  a  basis  for  the  exercise  of  his 
judicial  power,  and  there  is  no  total  ab- 
sence of  legal  ground  therefor.  Having 
found  this,  he  may  invoke  and  use,  in  ad- 
dition thereto,  his  general  knowledge  of  the 
case,  obtained  by  observation  of  the  parties, 
witnesses  and  jurors  and  theijr  appearances, 
demeanor  and  conduct  throughout  the  trial. 
His  judgment  based  upon  the  error  and  such 
knowledge  is  entitled  to  a  high  degree  of 
respect,  in  the  appellate  court,  and  the  judg- 
ment or  ruling  will  be  sustained  In  cases  and 
under  circumstances  not  justifying  award  of 
a  new  trial,  by  the  appellate  court  whose 
knowledge  of  the  cas^  is  derived  from  the 
printed  record  alone*  Upon  this  ground,  it 
is  frequently  held,  that  a  stronger  case  must 


be  made  out  in  the  appellate  court  for  a  new 
trial  than  is  required  to  sustain  the  action 
of  the  trial  court  in  awarding  it  Shipley 
V.  Virginian  Ballway  Co.,  87  W.  Va.  139, 144, 
104  8.  B.  297;  Coalmer  v.  Barrett,  61  W. 
Va.  237,  56  S.  E.  385;  Black's  Adm'r  v. 
Thomas,  21  W.  Va.  709;  Miller  v.  Insurance 
Co.,  12  W.  Va.  116,  29  Am.  Bep.  452;  Wilson 
V.  fi'leming,  109  S.  E.  810.  Although  this 
court  looking  at  the  dry  records,  has  never 
granted  a  new  trial  for  the  error  in  giving 
an  instruction  like  the  one'  now  under  con- 
sideration, this  rule  precludes  reversal  of 
the  order  complained  of  in  this  case;  er- 
ror in  it  not  being  clearly  apparent 

To  sustain  the  action  of  the  trial  court  ^ 
well  as  to  obtain  rulings  upon  certain  ques- 
tions raised  In  the  course  of  the  trial,  for 
guidance  in  the  new  trial  contemplated,  the 
attorneys  for  defendant  in  error  have  in- 
serted several  cross-assignments  of  error  in 
their  brief.  One  of  them  is  founded  upon 
the  overruling  of  an  objection  to  instruction 
No.  1  given  for  the  plaintiffs.  The  Instruc- 
tion is  based  upon  the  nondelitery  stipula- 
tion relied  upon  by  the  plaintiffs,  and  the 
criticism  is  that  it  assumes  agreement  upon 
it,  or  assent  to  it  by  the  defendant.  We  are 
unable  to  discover  such  an  assumption  in  its 
terms.  Manifestly,  it  leaves  it  to  the  jury 
to  say,  from  the  evidence,  whether  there' 
was  such  a  stipulation  in  the  contract.  It 
says: 

"If  they  (the  Jury)  further  believe  from  the 
evidence  that  the  contract  •  •  •  contained 
a  condition  that  the  plaintiffs,  Levine  Bros., 
were  not  to  be  responsible  for  the  nondelivery 
of  said  order  or  any  part  thereof,  and  that 
the  defendant  purchased  said  goods  on  that 
condition,"  there  could  be  no  recovery  of  dam- 
ages by  the  defendant. 

[7]  As  Mantell  promptly  declined  all  ov- 
ertures of  compromise,  made  through  Bol- 
singer,  Kuhn  &  Bolsinger  and  otherwise, 
there  is  nothing  in  the  contention  that  the 
testimony  of  H.  C.  Bolsinger,  submitting  and 
analyzing  the  correspondence  conducted 
through  his  firm,  with  the  defendant's  at- 
torneys, should  have  been  excluded,  as  con- 
taining admissions  made  by  Mantell  in  the 
course  of  an  effort  to  compromise.  Mantell 
stood  firmly  and  unrelentingly  upon  h«»r  al- 
leged contract  from  first  to  last 

[8]  As  the  increases  in  prices  Imposed  by' 
the  plaintiffs  i^pon  the  firm  of  Davidson  & 
Preiser,  in  their  performance  of  a  contract 
made  with  that  firm,  at  about  the  date  of 
the  making  of  the  contract  with  the  defend- 
ant, were  transactions  res  inter  alios  acta» 
the  trial  court  properliy  rejected  the  evi^ 
dence  offered  to  prove  them.  Ekstbum  v. 
N.  &  W.  Ballway  Co.,  34  W.  Va.  681,  12  S, 
E.  819. 

{•]  Lack  of  evidence  of  the  insolvency  of 
the  defendant  justified  the  court  in  its  mod- 
ification of  defendant's  instructloiui  Noa  2 
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and  4,  so  as  to  eliminate  assumption  there- 
in of  the  existence  of  such  evidence.  A 
court  cannot  properly  give  an  instruction 
having  no  basis  at  all  in  the  evidence.  Kuy- 
l^endall  v.  Fisher,  61  W.  Va.  87,  66  S.  B.  48, 
8  L.  R.  A.  (N.  S.)  94, 11  Ann.  Gas.  700. 

n^l  Though  this  case  does  not  fall  strict^ 
ly  within  the  rule  enunciated  In  Sammonsft 
Piercy's  Bx'rs  v.  Hawvers,  25  W.  Va.  678, 
reversing  a  Judgment  and  granting  a  new 
trial,  for  ^^nial  to  the  defendant  of  the 
right  to  open  and  dose  the  argument,  the 
plaintiff's  demand  not  having  been  denied 
in  the  pleadings  and  the  only  matters  in 
controversy  being  payment  and  usury  in 
the  debt  Here^  the  plaintiffs'  debt  was  de- 
nied by  a  plea ;  nevertheless,  the  trial  court 
should  have  observed  that  rule,  and  applied 
it,  because  the  debt  was  admitted  in  the 
evidence,  and  the  only  Issue  actually  tried 
arose  on  the  defendant's  plea  of  set-off.  It 
is  unnecessary  to  say  whether  this  error.  If 
any,  justified  award  of  the  new  trial,  but  It 
is  necessary  to  say  what  the  procedure  shall 
be  In  the  new  trial,  and  we  are  of  the  opin- 
ion that  it  should  conform  to  the  ruling  in 
the  case  just  cited.  This  case  falls  clearly 
within  the  spirit  of  that  rule. 

For  the  reasons  stated,  the  ord^  com- 
plained of  will  be  aflSrmed. 


(90  W.  Va.  564) 

MANLEY  V.  BROWN.     (No.  4461.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

March  21,  1922.) 

f8yUdbu9  hy  the  Couri,) 

1.  Waten  and  water  oeurses  <8s=>l  t9(2)— Own- 
er of  ditoh  Is  liable,  to  adjolntsfl  owner  for 
erosion  and  loss  of  subjaoeat  support  of 
stnictures. 

While  an  owner  of  real  estate  may  con- 
struct thereon  a  drain  for  the  purpose  of 
fathering  and  conveying  thereover  the  sur- 
face water,  he  will  be  liable  for  damages  sus- 
tained by  an  adjoinlDg  owner,  from  the  wash- 
ing away  of  his  soil  by  the  erosion  of  the  wa- 
ter in  the  ditch,  as  well  as  for  damages  to  any 
structures  upon  the  land  of  such  adjoining  own- 
er, which  are  injured  by  being  deprived  of  their 
subjacent  support  by  the  erosion  of  the  water 
in  such  drsin. 

2.  Waters  and  water  oourses  ^=» 1 25— Measure 
of  owner's  damaoes  from  erosion  from  drain 
held  to  be  the  oost  of  repairs  and  restoring 
property  to  former  condition. 

Where  an  injury  to  property  is  inconsid- 
erable in  extent  as  compared  with  the  value  of 
the  property,  and  can  easily  be  repaired  and 
the  property  restored  to  the  condition  in  wliich 
it  was  prior  thereto,  and  the  owner  does  so 
restore  it,  ordinarily  his  measure  of  damages  is 
the  cost  of  making  such  repairs  and  restoring 
the  property  to  its  former  condition. 
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Brror  to  Circuit  Court,  Mingo  County. 

Suit  by  Addie  Manley  against  D.  Brown, 
before  a  justice  of  the  peace.  Judgment  for 
plaintiff,  and  on  appeal  to  the  circuit  court, 
verdict  and  judgment  for  plaintiff,  and  the 
defendant  brings  error.     Affirmed. 

Thomas  West,  of  Williamson,  for  plaintiff 
in  error. 

Stafford  &  Rhodes,  of  Williamson,  tor  de- 
fendant In  error. 

BITZ,  J.  Plaintiff  brought  this  suit  before 
a  justice  of  the  peace  to  recover  damages 
from  the  defendant  for  injury  to  a  wall,  con- 
structed upon  her  lot  next  to  the  lot  of  the 
defendant  She  had  a  judgment  before  the 
justice,  and,  on  appeal  to  the  circuit  court 
of  Mingo  county,  a  trial  before  a  jury  result- 
ed in  a  verdict  in  her  favor  for  $175,  upon 
which  the  court  rendered  judgment,  and  It 
is  to  review  this  judgment  that  this  writ  of 
error  Is  prosecuted. 

The  plaintiff  and  the  defendant  are  the 
OTdiers  of  adjoining  lots  fronting  on  Fifth 
avenue  In  the  dty  of  Williamson.  The  front 
of  these  lots  is  somewhat  lower  than  the 
rear,  and  the  defendant's  lot  is  also  lower 
than  the  plaintiff's  lot,  so  that  the  surface 
drainage  is  generally  toward  the  street  and 
the  defendant*B  lot  Prior  to  the  time  eith» 
of  the  parties  to  this  suit  acquired  these  prop- 
erties there  was  built  along  the  line  of  plain- 
tiff's lot  where  the  same  adjoins  the  lot 
of  the  defendant  a  stone  wall.  The  purpose 
of  this  wall  was  to  permit  the  lot  to  be  filled 
to  some  extent  on  that  side  so  as  to  make  it 
level  This  wall  was  2  feet  wide  at  the  b^e, 
and  tapered  to  a  width  of  18  Inches  at  the 
topi  It  was  obstructed  upon  the  surface 
of  the  ground  as  It  then  existed,  and  was 
about  4%  to  5  feet  high  at  the  end  where 
it  Intersected  the  street  line,  and,  because  of 
the  elevation  of  the  ground,  the  height  was 
reduced  as  the  wail  extended  toward  the  rear 
of  the  lot.  The  surface  of  the  defendant's 
lot  was  on  the  same  level  as  the  base  of  this 
wall.  The  plaintiff's  lot  had  been  filled  in 
beliind  the  wall,  so  that  the  surface  of  it 
was  somewhat  higher  than  the  surface  of 
the  defendant's  lot 

It  appears  that  the  defendant  had  some 
trouble  in  pptecting  his  basement  from  the 
surface  water.  The  water  from  the  alley  in 
the  rear  of  the  lot  as  w^  as  the  water  col- 
lected upon  his  lot,  drained  into  his  base- 
ment in  times  of  rain  and  freshet,  and  flood- 
ed the  same.  In  order  to  overcome  this,  he 
dug  a  ditch  along  the  side  of  his  lot  next 
to  the  plaintiff's  wall  some  12  to  14  Inches 
deep,  through  which  the  surface  water  was 
conveyed  to  the  street  and  cast  into  a  sewer 
at  that  point  At  the  time  the  ditch  was  dug 
no  injury  was  done  to  the  plaintiff,  but  fear- 
ing ttiat  the  water  running  through  the  ditch 
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would  wash  away  the  soil  and  undermine 
her  wall,  and  cause  the  same  to  fall,  she  call- 
ed the  defendant's  attention  to  the  danger 
but  he  declined  to  take  any  steps  to  over- 
come it.  According  to  the  evidence,  this  ditch 
was  in  use  for  the  purpose  of  conveying  the 
surface  water  off  of  the  defendant's  lot  for 
something  like  a  year.  By  this  time  the  pro- 
cess of  erosion  had  been  carried  on  to  such 
an  extent  that  the  soil  under  the  plaintiffs 
wall  had  been  washed  away,  and  the  wall 
undermined  so  that  it  fell.  The  plaintifl 
then  called  upon  the  defendant  to  replace 
the  wall,  and,  upon  his  refusal  to  do  so,  she 
had  the  wall  rebuilt,  and  brought  this  suit 
to  recover  the  amount  expended  by  her  in 
restoring  the  same. 

[1]  The  defendant  insists  that  he  is  not 
liable,  for  the  reason  that  the  ditch  was  dug 
upon  his  own  land,  and  that  he  was  under 
no  obligation  to  furnish  lateral  supi)ort  to 
plaintiffs  lot,  burdened  as  it  was  by  this  stone 
wall,  but  only  in  its  natural  state,  and  that, 
inasmuch  as  the  plaintiflT  knew  that  her  lat- 
eral support  was  being  taken  away,  she  was 
under  the  obligation  to  take  such  steps  as 
might  be  necessary  to  protect  her  wall.  This 
contention  might  be  correct  if  the  basis  of 
this  suit  was  deprivation  of  lateral  support 
Such,  however,  is  not  the  case.  The  evidence 
conclusively  shows  that  the  damage  here  did 
not  come  from  any  failure  of  the  lateral  sup- 
port, but  because  the  subjacent  support  had 
been  removed.  It  is  not  at  all  likely  that  a 
wall  such  as  this  would  have  fallen  had  not 
the  water  washed  under  it  and  deprived  it 
of  subjacrat  support.  It  was  2  feet  wide 
at  the  base,  and  not  of  sufficient  height  to 
impose  such  a  burden  upon  the  soil  as  likely 
to  cause  it  to  fall  from  failure  of  lateral 
support,  and  the  truth  is,  as  shown  by  the 
evidence,  that  it  did  not  so  fall ;  that  it  re- 
mained uninjured  until  the  soil  was  washed 
from  under  it.  Now  there  is  no  doubt  that 
the  defendant  had  a  right  to  dig  a  ditdi  up- 


on his  own  land  for  the  purpose  of  carrying 
off  the  surface  water,  or  for  any  other  prop- 
er purpose,  but  when  he  does  this,  he  must 
so  construct  his  drain  or  ditch  as  that  it  will 
not  encroach  upon  the  adjoining  owner  and 
do  him  damage.  If  it  does  so  encroach,  he 
will  be  liable  for  the  resulting  injury.  Fam- 
ham  on  Waters  and  Water  Bights,  |  926; 
Armstrong  v.  Luco,  102  Gal.  272,  36  Pac  674; 
Harrison  v.  Great  Northern  By.  Co.,  8  Hurl- 
stone  &  Ooltman,  231,  159  Eng.  Reprint  618. 
It  follows  from  this  that  the  defendant  is 
liable  to  the  plaintiff  for  the  injury  sustained 
by  her. 

[2]  The  defendant  insists,  however,  that 
the  plaintiff  was  not  entitled  to  recover  the 
full  amount  paid  by  her  for  restoring  the 
wall  and  repairing  the  damage;  that  the 
true  measure  of  damages  is  the  difference 
between  the  value  of  the  plaintilTs  property 
before  the  wall  fell  and  immediately  after- 
ward. Ordinarily  it  is  true  that  the  measure 
of  damages  for  an  injury  to  real  estate  is  the 
difference  in  the  value  of  it  immediately  be- 
fore and  immediately  after  the  injury  is  in- 
flicted. But  can  it  be  said  that  tiie  recov- 
ery of  damages  in  this  case  Is  any  more  than 
another  way  of  applying  that  rule?  The  in 
Jury  inflicted  as  compared  with  the  total  val- 
ue of  the  property  was  inconsiderable^  and  in 
such  cases  it  has  been  held  that  the  injured 
party  may  repair  the  damage  done  him  acd 
recover  the  cost  of  making  such  repairs.  In 
other  words,  he  may  restore  his  property  to 
the  condition  in  which  it  was  before  the  in- 
Jury  was  inflicted,  and  the  cost  of  doing  this 
will  represent  the  exact  diffoenoe  between 
the  value  of  the  property  before  and  after 
the  injury.  Gorby  v.  Bridgeman,  83  W.  Va. 
727-734,  99  S.  B.  88;  StiUweU  &  Bierce  Mfg. 
Go.  V.  Phelps,  130  U.  8.  620,  9  Sup.  Ct  001, 
32  Ia  Ed.  1036. 

We  find  no  error  in  the  Judgmoit  complain- 
ed of,  and  the  same  is  affirmed. 
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LANDSMAN-HIRSCHEIMER    CO.   v.   RAD- 
WAN.    (Na.  4139.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  21,  1922.) 

(SyllahuB  Iv  iK9  Court,) 

1.  Jodoment  ^s» 1 84— Prescribed  affidavit  mast 
have  been  served  ea  defendant  to  warrant 
Judgment  on  open  aooount,  by  motion  after 
netJoe. 

To  be  available  for  the  purposes  and  fane- 
tions  asrigned  to  it,  by  proyisions  of  section 
6,  c.  121  (sec.  4726),  Code,  the  affidavit,  there- 
in prescribed,  must  have  been  served  on  the 
defendant  in  the  action,  and  service  thereof  in 
the  time  az^d  manner  provided  must  be  proved 
by  a  return  or  otherwise. 

2.  Judgment  ^=»185— in  proceedings  for  Judg- 
ment on  account  for  merchandise,  by  motion 
after  notice^  affidavit's  omission  of  reference 
to  notice  and  demand  held  fatal. 

Omission  of  any  reference  to  the  notice 
and  the  demand  or  demands  therein  stated,  in 
such  affidavit,  is  fatal  and  deprives  it  of  all 
force  and  effect 

3.  Judgment  ^=> 1 85— Affidavit  must  iiave  been 
made  before  or  at  the  time  of  servloe  of  copy 
of  account  for  Judgment  by  motion  after  no- 
tice. 

To  be  effective,  such  affidavit  must  have 
been  made  before  or  at  the  time  of  service  of 
the  notice  and  a  copy  of  the  account  to  which  it 
is  annexed. 

4.  Judgment  ^s» 1 85— Judgment  en  open  ao- 
couat  based  on  fatally  defective  affidavit  held 
erroneous. 

A  judgment  taken  upon  an  open  account, 
the  amount  of  which  affirmatively  appears  by 
the  judgment  order  to  have  been  proved  only 
by  a  fatally  defective  affidavit,  on  an  inquiry  of 
damages,  in  a  proceeding  for  judgment  by  mo- 
tion, under  the  provisions  of  section  6,  c.  121 
(sec  4726),  Code,  in  which  the  defendant  ap- 
peared on  execution  of  the  writ  of  inquiry,  and 
objected  to  the  use  of  the  affidavit,  and  had 
his  exceptions  to  the  rulings  of  the  court  pre- 
served upon  the  record,  is  erroneous. 

Error  to  Circuit  Court,  Wyoming  Ck>unt7. 

Action  by  the  Landsman-Hirscheimer  Com- 
XMiny  against  J.  A.  Radwan.  Judgment  for 
plaintiff,  and  the  defendant  brings  error. 
Reversed  and  remanded. 

Grover  C.  Worrell,  of  Mullens,  for  plaintiff 
in  error. 

POFFENBARGER,  P.  The  judgment  on 
this  writ  of  error,  taken  for  $1,000,  on  an 
oi>en  account  for  merchandise  sold  and  deliv- 
ered, under  the  provisions  of  section  6  of 
chapter  121  (sea  4726)  of  the  Code,  by  mo- 
tion after  notice,  is  complained  of  on  the 
ground  of  alleged  failure  to  comply  with 


essential  requirements  of  said*  statute  and 
other  provisions  of  the  law. 

[1-3]  Although  a  copy  of  the  itemized  ac- 
count seems  to  have  been  "served  upon  the 
defendant"  with  the  notice,  and  in  sufficient 
time,  it  was  not  accompanied  by  the  affidavit 
required  by  the  statute,  for  the  affidavit 
bears  a  date  four  days  later  than  that  of  the 
service  of  the  notice.  There  is  no  return  of 
service  of  the  affidavit.  As  the  statute,  being 
in  derogation  of  the  common  law,  falls  under 
the  rule  of  strict  construction  (Bank  v.  Thom- 
as, 75  W.  Va.  321,  83  S.  E.  885),  there  must  be 
an  affidavit  of  the  kind  required,  bearing  a 
date  not  later  than  that  of  service  of  the 
notice,  and  also  a  return  of  service  of  the 
affidavit,  as  well  as  one  of  service  of  the 
notice.  The  affidavit  is  defective  and  would 
not  suffice  for  the  purposes  prescribed  by  the 
statute,  if  it  had  been  made  and  properly 
served  in  time.  It  makes  no  reference  to  the 
notice.  The  plaintiff  is  required  to  swear  he 
verily  believes  there  is  due  and  unpaid  a 
certain  amount  '*upon  the  demand  or  de- 
mands stated  in  the  notice.''  Omission  of 
reference  in  the  affidavit,  to  the  demand  or 
demands  sued  for,  as  shown  by  the  declara- 
tion or  notice,  is  fataL  Kingman  Mills  v. 
Fumer,  109  S.  B.  600,  not  yet  officially  re- 
ported. There  are  no  doubt  other  defects  in 
the  affidavit,  which  need  not  be  noticed. 

The  defendant's  demurrer  to  the  notice  and 
motion  to  quash  it  having  been  overruled,  he 
took  an  exception,  but  tendered  no  plea.  Up- 
on the  execution  of  the  writ  of  Inquiry,  he 
appeared  and  objected  to  the  filing  of  the 
affidavit  on  the  ground  of  insufficiency,  but 
the  court  overruled  his  objection,  accepted 
the  affidavit,  treated  It  as  sufficient  evidence 
to  prove  the  amount  of  the  plaintifTs  de- 
mand, and  rendered  the  judgment  complained 
of.  The  defendant,  having  excepted  to  the 
overruling  of  his  objection,  moved  the  court 
to  set  aside  the  finding,  and  again  excepted 
to  the  overruling  of  his  motion  to  set  aside. 

[4]  As  an  open  account  is  not  within  the 
statute  dispensing  with  necessity  for  a  writ 
of  inquiry,  section  45,  c.  125  (sec.  4799),  Code, 
it  was  necessary  for  the  plaintiff  to  prove  the 
amount  of  its  debt  Only  such  an  affidavit 
as  the  statute  prescribes  can  be  substituted 
for  evidence  of  the  kind  usually  required  to 
prove  the  amount  of  an  account  Section  46, 
c.  125  (sec.  48(X)),  Code,  authorizes  the  use  of 
no  affidavit  save  the  one  prescribed  by  it 
which  is  the  same  as  the  one  prescribed  by 
section  6,  a  121,  Code.  The  affidavit  used 
in  this  case  does  not  comply  with  the  re- 
quirements of  either  statute,  in  point  of  form 
or  substance,  wherefore  it  could  not  properly 
be  used  as  evidence,  and  the  error  in  the  ad- 
mission thereof  as  such  was  not  waived. 

Being  clearly  erroneous,  the  judgment  will 
be  reversed,  and  the  case  remanded. 
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(90  W.  Va.  641). 

NEW  EAGLE  QA8  COAL  CO.  v.  BURGE88. 

(No.  4334.) 

(Supreme  Court  of  Appeals  of  West  Virsiiilft. 

March  21,  1922.) 

f8yUahu9  by  the  OourtJ 

1.  Jadoment  ^=5>490(2)— >May  be  attacked  di- 
rectly or  collaterally  where  founded  upon  a 
void  procees. 

A  judgment  founded  upon  a  process  Toid 
because  not  issued  against  the  person  intended 
to  be  sued  is  a  nullity,  and  may  be  assailed  ei- 
ther directly  or  collaterally. 

2.  Judicial  sales  ^=»50(l)— -Purchaser  Is  oharg- 
ed  with  everything  appearing  on  face  of  rec- 
ord affecting  title. 

A  purchaser  at  a  judicial  sale  is  charged 
with  everything  appearing  on  the  face  of  the 
record  affecting  the  title  acquired  by  him. 

3.  Judicial  sales  ^=953— In  cases  of  default 
Judgment  the  purchaser  must  see  If  the  writ 
forms  a  proper  foundation  for  the  Judgment. 

In  all  cases  where  there  is  a  judgment  by 
default,  the  writ  on  which  it  is  based  is  a  part 
of  the  record,  so  a  purchaser  at  a  judicial  sale 
under  a  default  judgment  must  look,  not  only  to 
the  record  of  the  judgment,  but  also  to  the 
writ  to  see  whether  there  is  a  proper  founda- 
tion for  the  judgment. 

Error  to  Circuit  Court,  Nicholas  County. 

Action  by  the  New  Eagle  Gas  Croal  Com- 
pany against  Matt  Burgess  in  detinue  for 
the  possession  of  one  electric  generator  and 
a  steam  engine.  Verdict  for  defendant,  plain- 
tiff's motion  for  new  trial  denied,  and  plain- 
tiff brings  error.  Reversed,  and  new  trial 
awarded. 

Alderson  &  Breckinridge,  of  SummerYllle, 
and  Wm.  T.  Ldvelj,  of  Charleston,  for  plain- 
tiff in  error. 

G.  G.  Duff,  of  Summerville,  and  H.  O.  HIU, 
of  Lockwood,  for  defendant  in  error* 

MEREDITH,  J.  This  is  an  action  in  det- 
inue for  the  recovery  of  the  possession  of 
one  electrical  generator  and  a  steam  engine. 
The  Jury  returned  a  verdict  for  the  defend- 
ant. The  court  refused  to  set  aside  the  ver- 
dict and  grant  plaintiff  a  new  trial,  and  the 
case  is  here  on  writ  of  error. 

The  defendant  claims  title  to  the  property 
through  his  purchase  at  a  sale  under  an  ex- 
ecution, and  plaintiff  attacks  the  validity  of 
the  judgment  upon  which  the  execution  was 
issued.  The  Eagle  Gas  Coal  Company,  a 
corporation,  in  1917,  was  the  owner  of  9,  coal 
mining  leasehold  in  Nicholas  county,  under  a 
lease  from  the  Federal  Coal  Company,  and 
had  a  mine  in  operation.  On  October  6, 1917, 
it  leased  4  houses  from  Benjamin  Darlington, 
for  the  term  of  13  months,  the  r^it  for  the 
term  to  be  $240,  $120  to  be  paid  November  1, 
1917,  and  the  balance  to  be  paid  in  monthly 


(W.Va. 


[Payments  of  $10'  each.  The  $120  was 
paid,  and,  about  December  16,  1917,  Darling- 
ton conveyed  these  4  houses  to  the  Bank  of 
Gauley,  and  the  bank  appointed  him  agent  to 
collect  the  rents.  The  houses  appear  to  have 
been  occupied  by  employees  of  the  Eagle  Gas 
Coal  Company.  No  further  rents  appear  to 
have  been  paid.  In  August,  1918,  the  Eagle 
Gas  Coal  Company  sold  and  conveyed  its  min- 
ing leasehold  to  another  corporation,  called 
New  (Eagle  Gas  Coal  Company.  The  purdiaser 
did  not  assume  any  of  the  selling  company's 
debts,  nor  does  it  seem  to  have  taken  over 
all  the  seller's  property.  It  took  XMSsesaion 
of  the  mining  property  and  operated  it  till 
about  March  1,  1919.  The  two  corporations 
were  not  only  distinct  so  far  as  their  organi- 
zations were  concerned,  but  no  one  interested 
in  the  one  was  in  any  wise  interested  in  the 
other.  There  was  no  interlocking  as  to  stock- 
holders, directors,  or  officers. 

The  purchasing  company  in  the  fall  of  1918 
bought  and  had  shipped  for  its  plant  the 
electric  generator  and  steam  engine  in  con- 
troversy. This  property  was  unloaded  on  a 
private  siding  not  owned  by  the  company, 
where  it  remains.  About  March  1,  1919, 
when  the  plant  shut  down,  the  New  Eagle 
Gas  Coal  Company  employed  J.  V.  Bailey  to 
look  after  its  mules,  to  collect  its  rents,  and 
to  make  collection  of  some  claims.  About 
March  5,  1919,  the  Bank  of  Gauley  sued  out 
a  distress  warrant  against  the  Eagle  Gas 
Coal  Company  for  rent.  Just  what  this  was 
levied  on  does  not  appear,  but  some  sort  of 
levy  was  made,  and  ttie  constable,  who  had 
the  warrant,  demanded  and  obtained  the  keys 
to  the  houses  of  the  company  from  Justice 
Bailey.  Justice  Bailey  was  then  employed 
by  the  constable  to  look  after  the  property 
for  him,  and  he  says  that  thereafter  be  did 
not  represent  the  New  Eagle  Gas  Coal  Com- 
pany, unless  it  would  be  as  justice  of  the 
peace  in  collecting  some  claims  due  tt. 

The  bank,  probably  seeing  that  it  could 
not  collect  full  payment  through  its  distress 
warrant,  on  March  8,  1919,  sued  out  an  at- 
tachment against  the  Eagle  Gas  Coal  Com- 
pany before  Justice  J.  M.  Grose  for  $230.62 
for  rent  The  New  Eagle  Gas  Coal  Company 
had  never  assumed  the  liability  of  the  Eagle 
Gas  Coal  Company  under  the  Darlington 
lease,  but  it  had  leased  some  other  houses 
from  the  bank ;  just  what  they  were  or  what 
rent  was  to  be  paid  is  not  clear,  but  the  whole 
amount  of  this  rent  could  have  been  very 
little,  if  anything  at  all.  Darlington,  as  agent 
of  the  bank,  swore  out  the  attachment,  and, 
as  a  basis  of  its  claim,  filed  the  original  lease 
between  him  and  the  Eagle  Gas  Coal  Com- 
pany, covering  the  4  houses  he  had  conveyed 
to  the  bank,  and  his  affidavit  states  "that  the 
claim  of  t)ie  plaintiff  against  the  Eagle  Gay 
Coal  Company,  a  corporation,  defendant,  is 
for  money  due  for  rental  of  4  certain  houses." 

It  appears  that  an  account  was  also  filed,- 
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but.  In  the  trial  ot  the  present  case,  this 
paper  was  missing  and  its  contents  were  not 
proved.  The  following  retnm  was  made  on 
the  summons: 

''Beceiyed  this  writ  March  8,  1919,  serred  by 
delivering  a  copy  of  this  writ  with  indorsements 
thereon  to  J.  Y.  Bailey,  agent  for  the  within 
named  Bagle  Gas  Coal  Co.,  a  corporation,  in 
person,  in  said  Nicholas  county. 

••John  W.  Mullins,  Special  Constable. 
••Subscribed  and  sworn  to  before  me  this  the 
18th  day  of  March,  1919. 

••C.  A.  Neal,  Notery  Public, 
••Nicholas  County,  W.  Va. 
"Mj  commission  expires  March  14,  1926." 

On  the  return -day,  March  22,  1919,  on  mo- 
tion of  plaintiff,  the  summ<ms  was  amended 
by  inserting  the  word  "New"  so  as  to  make 
the  ••New  Eagle  Gas  Coal  Company"  defend- 
ant instead  of  ''Eagle  Gas  Coal  Company,"  as 
originally  Issued.  The  same  change  was  made 
in  the  ord^r  of  attachment,  hut  no  change 
was  made  in  the  return  on  the  summons. 
There  is  some  evidence  tending  to  show  that 
Justice  Bailey  appeared  for  the  New  Eagle 
Gas  Coal  Company  on  the  return  day,  and 
that  it  was  he  who  suggested  the  change  in 
the  name.  It  is  dear,  however,  that  he  was 
not  authorized  by  that  company  to  appear 
for  it,  nor  did  he  intend  to  do  so.  He  was  a 
Justice  of  the  peace  and  could  not  legally 
act  as  agent  or  attorney  for  any  party  in  the 
case  without  committing  a  crime,  which,  we 
are  sure^  he  did  not  do  nor  intend  to  do.  Sec- 
tion 22,  chapter  50,  Code  (sec.  2576). 

Justice  Grose  entered  Judgment  on  March 
22, 1919,  in  favor  of  the  Bank  of  Gauley,  for 
$236.97,  and  costs.  No  action  was  taken  on 
the  attachment  further  than  to  levy  it  on:  1 
engine  and  dynamo;  1  lot  or  stock  of  mer- 
chandise; and  store  fixtures,  such  as  scales, 
show  ca^ea,  refrigerators;  2  mules;  1  horse; 
about  80  mine  cars;  1  pump;  1  pair  coal 
flcales,  and  one  set  of  blacksmith  tools,  ap* 
praised  by  the  constable  at  $5,340.  Execu- 
tion was  Issued  on  the  judgment,  erroneously 
stating  tliat  the  judgment  was  rendered 
March  24,  instead  of  March  22,  1919,  and 
placed  In  the  hands  of  M.  L.  Oruikshanks, 
constable,  who  levied  on  the  dynamo  and 
steam  engine  involved  in  this  snit  and,  after 
advertisement,  sold  them  at  public  auction 
for  $300,  though  they  were  worth  at  least 
$3,000,  and  cost  about  $4,200,  and  had  never 
been  used.  The  defendant  became  the  pur- 
chaser and  claims  title  through  that  sale. 
The  property  has  never  been  moved,  but  de- 
fendant took  possession  of  it  and  built  a  shed 
ov^  it  to  protect  it  from  the  weather.  It 
may  not  be  improper  to  remaik  that,  if  the 
proceedings  before  the  justice  were  in  entire 
good  faith,  it  is  rather  strange  that  some  of 
the  other  property  levied  on  under  the  at- 
tachment was  not  sold,  as  there  was  much 
more  than  sufOcient  of  that  to  pay  the  judg- 
ment, and  property  worth  at  least  $3,000 


would  not  have  been  sacrificed  at  $300.  No 
explanation  was  made,  and  we  are  left  to 
the  conclusion  that  some  one  planned  to  ob- 
tain valuable  property  for  a  trifle.  Happily 
the  best  laid  plans  sometimes  go  awry.  The 
New  Eagle  Gas  Coal  Company  brings  this 
action  for  the  recovery  of  the  possession  of 
the  property  sold,  and  assails  the  title  of  de- 
fendant, and  claims  title  in  itself,  notwith- 
standing the  sale  to  Burgess.  It  had  no 
actual  notice  of  the  sale;  we  think  that  is 
conclusively  shown  by  the  record. 

[1,2]  This  is  a  collateral  attack  on  the 
judgment  obtained  by  the  Bank  of  Gauley 
against  the  New  Eagle  Gas  Coal  Company. 
If  the  judgment  is  merely  erroneous  it  can 
not  be  attacked  collaterally.  Pates  v.  St 
Clair,  11  Grat  (Va.)  22.  But  a  judgment 
obtained  without  process  is  not  a  judgment, 
it  is  a  nullity;  and  may  be  declared  void  by 
every  court  in  which  it  is  called  in  question, 
whether  collaterally  or  directly.  Roberts  v. 
Hickory  Camp  Coal  &  Coke  Co.,  58  W.  Va. 
276,  52  S.  E.  182;  Headley  v.  Hoopengarner, 
60  W.  Va.  626,  55  S.  E.  744;  Board  of  Educa- 
tion V.  Berry,  62  W.  Va.  433,  59  S.  E.  169, 
125  Am.  St.  Rep.  975;  Brenham  v.  Smith,  120 
Va.  30,  90  S.  E.  657;  Freeman  on  Judg- 
ments, §  117;  Black  on  Judgments  (2d  Ed.) 
I  218.  "The  purchaser  at  a  judicial  sale  is 
charged  with  notice  of  every  fact  appearing 
upon  the  face  of  the  record  affecting  the  title 
acquired  by  him.'*  Board  of  Education  v. 
Berry,  supra. 

[3]  In  all  cases  where  there  is  a.  judgment 
by  default,  the  writ  on  which  it  is  based  Is  a 
part  of  the  record,  so  a  purchaser  at  a  ju- 
dicial sale  under  a  default  judgment  must 
not  only  look  to  the  record  of  the  judgment 
but  also  to  the  writ,  to  see  whether  there  is  a 
proper  foundation  for  the  judgment.  Naden- 
bush  V.  Lane,  4  Rand.  (Va.)  413 ;  Wainwright 
V.  Harper,  3  Leigh  (Va.)  270;  Amiss  v.  Mc- 
Ginnis,  12  W.  Va.  371;  Netter-Oppenheimer 
&  Co.  V.  Elfant,  63  W.  Va.  99,  59  S.  B.  892 ; 
4  Minor's  Inst  940. 

To  sustain  the  judgment,  counsel  for  de- 
fendant rely  upon  two  grounds:  First,  that 
the  New  Eagle  Gas  Coal  Company  appeared 
to  the  action  by  its  agent.  Justice  J.  V. 
Bailey.  We  think  this  position  is  wholly  un- 
tenable for  three  reasons:  (1)  He  was  not 
authorized  by  the  company  to  appear  for  it; 
(2)  he  swears  he  did  not  enter  any  appear- 
ance, and  we  think  the  evidence  is  hardly 
conflicting  on  this  point;  and  (3)  it  can  hard- 
ly be  conceded  that  he  committed  a  crime 
in  order  to  accommodate  the  plaintiff,  and 
to  the  injury  of  the  party  whom  the  plaintiff 
in  the  action  claims  employed  him.  Second, 
that  the  summons  was  amended  by  the  justice, 
on  motion  of  the  bank,  so  as  to  make  the 
action  proper  and  regular  against  the  New 
Eagle  Gas  Coal  Company.  That  it  was 
amended  there  is  no  doubt ;  nor  is  there  any 
doubt  that  from  there  on  the  proceedings  be- 
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fore  the  lustice  to  judgment  were  regular,  i  no  time  to  prepare  his  defense,  was  assigned 


But  was  such  an  amendment  authorized? 
We  think  not  The  summons  was  served  on 
Bailey  as  agent  of  the  Eagle  Gas  Coal  Com- 
pany, a  corporation  that  was  then  in  exist- 
ence, and  it  was  so  returned  executed.  It 
was  then  amended  so  as  to  be  a  summons 
against  the  New  Eagle  Gas  Coal  Company, 
another  and  an  entirely  separate  corporation 
which  was  also  In  existence.  These  two  cor- 
porations were  Just  as  distinct  entities  as 
are  two  indiyiduals.  It  is  not  a  question  of 
name,  it  is  one  of  substance.  If  a  summons 
named  John  Smith  as  defendant  and  was 
served  upon  the  man  intended,  though  it 
turned  out  that  his  real  name  was  John 
Jones,  the  summons  could  be  amended  so  as 
to  show  the  right  name  of  the  person  sued. 
Van  Fleet,  Collateral  Attack,  |  867 ;  Stout  y. 
B.  &  O.  B.  B.  Co.,  64  W.  Va.  502,  63  S.  B. 
317,  131  Am.  St  Bep.  940;  Black,  Judgments, 
f  218;  section  28,  chapter  50,  Code  1918 
(Code  1913,  S  2582);  but  in  this  case  the 
party  intended  to  be  sued  was  the  Eagle  Gas 
Coal  Company,  not  the  New  Eagle  Gas  Coal 
Company  The  former  company  was  the  les- 
see under  Darlington,  and  also  lessee  under 
the  bank,  and,  as  showing  that  intent,  the 
fact  that  the  bank  hied  the  lease  with  the 
justice  as  a  basis  for  its  claim  is  controlling. 

We,  therefore,  hold  that  the  justice  had  no 
right  to  amend  the  summons  so  as  to  make 
the  New  Eagle  Gas  Coal  Company  a  party 
defendant,  and  in  so  doing  he  acquired  no 
jurisdiction  to  render  judgment  against  it 
The  justice  having  no  jurisdiction,  it  follows 
that  his  judgment  rendered  is  void,  as  are 
all  the  proceedings  which  followed  thereon, 
including  the  execution  and  sale,  and  the  de- 
fendant acquired  no  title  to  the  property  in 
suit 

There  are  many  errors  relied  upon  by 
plaintiff,  but  we  deem  it  unnecessary  to  dis- 
cuss them  further  than  to  say  that  plain- 
tilTs  instruction  No.  4,  directing  the  jury 
to  find  for  the  plaintiff,  should  have  been 
given ;   to  refuse  it  was  error. 

The  judgment  is  reversed,  the  verdict  of 
the  jury  set  aside,  and  a  new  trial  awarded. 


(90  W.  ya.  559) 

STATE  V.  LATTIMAR.     (No.  4455.) 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

March  21,  1922.) 

(SyUahus  by  the  Court,) 

Criminal  law  ^=>9l3(l)--Convlction  set  aside 
for  failure  to  accord  fair  and  Impartial  trial. 
Where  a  person  has  been  arrested  for  an 
alleged  crime,  committed  on  the  day  of  the 
arrest,  and  on  the  day  following  is  indicted, 
tried,  convicted,  sentenced  to  hang,  and  im- 
mediately taken  to  the  penitentiary  for  that 
purpose,  and  it  appears  that  he  has  been  given 


counsel  after  he  announced  that  he  was  ready 
for  trial,  and  pleaded  not  guilty,  and  the  judge 
certifies  that  he  knew  that  feeUng  was  rnnning 
high  against  the  accused  in  and  about  the 
coarthouse,  and  that  he  had  some  fear  of  mob 
violence  being  inflicted  upon  the  accused  if  a 
speedy  trial  was  not  had,  and  it  appears  that 
no  witnesses  were  summoned  for  the  defendant, 
no  motion  made  for  change  of  venue.  Improper 
evidence  admitted  on  the  trial  without  objection 
on  the  prisoner's  part,  and  a  feeble  and  per- 
functory defense  interposed,  the  appelate  court 
will  set  aside  the  verdict  and  award  the  pris- 
oner a  new  trial,  because  he  has  not  been  ac- 
corded a  fair  and  impartial  trial. 

Error  to  Circuit  Court,  Biingo  County. 

Harry  Lattimar  was  convicted  of  rape, 
and  he  brings  error.  Reversed  and  new  trial 
awarded. 

Thomas  West,  of  WilllamBon,  for  plaintiff 
In  error. 

E.  T.  England,  Atty.  Gen.,  and  R.  Dennis 
Steed,  Asst.  Atty.  Cen.,  for  the  State. 

LIVELY,  J.  About  6  o'clock  p.  m.  of  Sep- 
tember 7,  1921,  defendant,  a  negro  man,  was 
arrested  In  the  city  of  Williamson  in  Biingo 
county,  and  placed  in  the  county  jail.  The 
next  morning  he  was  taken  to  the  courthouse,- 
ciicuit  court  then  being  in  session,  and  was 
informed  that  he  had  been  indicted  for  the 
crime  of  rape  alleged  to  have  been  com- 
mitted upon  Wanda  Vamey,  a  white  girl, 
about  8  years  old,  on  the  day  of  his  arrest 
He  immediately  announced  that  he  was 
ready  for  trial,  and,  upon  being  arraigned, 
pleaded  not  guilty.  The  court  then  asked  if 
he  had  counsel,  and  the  prisoner  Replied  in 
the  negative.  Upon  being  asked  if  he  de- 
sired counsel,  he  replied  in  the  affirmative, 
and  counsel  was  then  assigned  to  defend 
him.  The  trial  proceeded  inunediately,  re- 
sulting in  a  verdict  of  guilty  as  charged,  fol- 
lowed by  sentence  of  death,  to  be  executed 
on  Octobeii  17,  10!21.  Tluit  afternoon  or 
evening  he  was  placed  on  a  passenger  train 
and  conveyed  to  the  penitentiary.  The  crime 
was  alleged  to  have  been  committed  on  the 
7th  and  on  the  8th  the  indictment  was  re- 
turned, trial  had,  sentence  pronounced,  and 
the  prisoner  on  his  way  to  the  penitentiary 
to  be  hanged.  An  inspection  of  the  evidence 
taken  discloses  that  much  of  the  state's  evi- 
dence was  hearsay,  to  which  no  objection  was 
Interposed.  Defendant  had  no  witnesses  sum- 
moned, although  it  appeared  that  the  al- 
leged crime  was  committed  in  the  daytime.  In 
a  shanty,  a  very  short  distance  from  other 
inhabited  houses,  and  that  there  were  nu- 
merous persons  In  the  near  vicinity.  Cross- 
examination  of  the  witnesses  was  perfunc^ 
tory  and  feeble.  The  prisoner  was  placed 
on  the  stand  and  asked  his  name,  where  he 
worked,  and  if  he  was  guilty  or  not  guilty. 
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He  gave  his  name,  wbere  and  for  whom  he 
worked,  and  answered  that  he  was  not  gailty. 
The  examination  then  ceased.  It  is  nnneces- 
sary  to  detail  the  evidence  of  the  prosecu- 
tion, although  it  is  unsatisfactory  in  many 
particalars.  Possibly  it  is  sufficient  to  8U»' 
tain  the  verdict,  and  if  it  had  been  apparent 
that  the  verdict  had  been  arrived  at  by 
calm  and  Impartial  deliberation,  uninfluenced 
by  the  sinister  circumstances  dominating  the 
whole  trial,  it  would  likely  not  be  disturbed. 

What  motive  induced  the  extraordinary 
speed  and  result  of  this  trial?  Has  the  pris- 
oner had  a  fair  trial?  Has  he  been  accord- 
ed due  process  of  law  and  equal  protection 
of  the  laws  as  guaranteed  by  our  CSonstitu- 
tion? 

The  reason  of  this  exceedingly  hurried  con- 
viction is  apparent  in  a  ''Statement  by  the 
Court"  which  has  been  made  a  part  of  the 
record  and  which  is  in  substance  as  fol- 
lows: 

**•  •  •  that  the  indictment  In  the  above 
■tyled  case  was  duly  returned  into  court  by  a 
regolarly  constituted  grand  jury  on  the  morn- 
ing of  the  8th  day  of  September,  1021,  charg* 
ing  the  defendant,  Harry  Lattimar,  with  rape 
upon  one  Wanda  Vamey,  alleged  to  have 
been  committed  on  the  day  before.  I  knew  that 
feeling  was  ranning  high  against  the  accused 
in  and  about  the  courthouse  and  had  some  fear 
of  mob  violence  being  inflicted  upon  the  ac- 
cused if  speedy  justice  was  not  meted  out  to 
him  by  the  court,  and  I  caused  the  accused, 
who  appeared  intelligent,  and  certainly  of  ma- 
ture years,  and  competent  to  take  care  of  him- 
self upon  the  occasion,  to  be  brought  immedi- 
ately before  the  court,  and  he  announced  ready 
for  trial  immediately  upon  inquiry,  and  entered 
his  plea  of  not  guilty. 

"I  then  inquired  if  he  had  counsel,  and  being 
advised  that  he  had  not,  and  on  being  asked  if 
he  desired  counsel  and  he  having  answered  in 
the  affirmative,  *  *  *  a  young,  active  and 
reputable  attorney  of  the  Mingo  county  bar  was 
appointed  by  the  court  to  represent  the  de- 
fendant at  the  trial  and  the  trial  proceeded. 

'^On  motion  of  the  defendant  by  his  attorney 
this  statement  is  made  a  part  of  the  record 
of  this  case,  this  the  10th  day  of  October,  1921, 
and  at  the  same  term  of  court  at  which  the 
defendant  was  tried.** 

The  mob  has  dictated  this  conviction.  The 
bloodthirsty  mob  spirit  permeated  the  atmos- 
phere of  the  trial,  and  had  its  effect  upon 
court  and  jury.  It  is  true  that  no  effort  was 
made  either  for  continuance  or  change  of 
venue.  Does  not  this  of  itself  imp^  the  con- 
clusion that  fear  of  a  lynching  influenced 
the  deliberate  judgment  of  the  court  and 
overawed  the  defense?  Under  the  stress  of 
this  situation  it  would  not  have  been  sur- 
prising if  the  prisoner  had  pleaded  guilty, 
thereby  hoping  to  escape  the  threatening 
mob,  and  thus  prolong  his  life.  What  would 
hav6  followed  if  the  jury  had  found  that 
the  evidence  was  not  conclusive  of  guilt  be- 
yond a  reasonable  doubt?  There  would  like- 
ly have  been  an  appeal  to  the  more  inflamed 
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judgment  pt .  self -constituted  judges,  with 
the  usual  results.  The  defendant  may  be 
guilty ;  that  does  not  concern  us.  But  he  is 
entitled  to  a  fair  and  impartial  trial,  to 
the  calm,  deliberate,  and  uninfluenced  judg- 
ment of  his  peers.  Orderly  and  constituted 
government  demands  such  triaL  It  is  a  safe- 
guard in  which  all  members  of  society  are 
interested,  and  which  should  be  jealously 
upheld  and  guarded.  A  judicial  lynching  is 
a  graver  and  more  startling  crime  than  a 
lynching  by  the  irresponsible  rabble.  It  un- 
dermines the  foundation  of  orderly  govern- 
ment, and  weakens  respect  for  law  and  or- 
der. Much  of  the  success  of  any  form  of 
government  depends  upon  the  opinion  of 
those  governed,  of  its  power  to  protect  them 
in  the  administration  of  the  laws,  and  in  the 
wisdom  and  integrity  of  those  who  govern. 
When  the  courts  do  not  uphold  the  laws, 
respect  for  law  and  for  government  ceases. 
There  should  be  no  compromise  with  the 
spirit  of  lynching  for  any  crime.  The  mob 
in  Jerusalem  was  clamoring  to  Pilate  to 
crucify  the  Saviour.  He  "washed  his  hands" 
of  guilt,  and  released  the  Christ  to  the  "ten- 
der mercies"  of  his  accusers,  thereby  per- 
petrating the  greatest  judicial  crime  of  the 
ages.  The  representative  of  Imperial  Rome 
compromised  with  the  congregated  doers  of 
evil.  It  is  little  wonder  that  the  empire  de- 
clined and  fell.  What  we  have  said  is  en- 
tirely Impersonal  and  is  not  to  be  considered 
as  reflecting  upon  the  conduct  of  the  officials 
in  charge  of  the  case.  The  circumstances 
may  have  impelled  the  choice  of  wlmt  was 
then  considered  the  lesser  evlL  The  duty 
is  therefore  more  imperative  upon  this  court 
to  annul  the  result  brought  about  by  a  choice 
of  evils,  and  to  preserve  to  every  member  of 
society,  however  humble  he  may  be,  or  how- 
ever guilty  he  may  be,  the  right  of  fair  and 
impartial  triaL  The  unusual  hurry  to  re- 
move the  prisoner  from  the  city  after  con- 
viction is  signlflcant  of  the  intensity  of 
feeling  against  him,  and  indicative  of  the 
fear  of  the  officers  of  violence. 

But  we  are  not  left  to  circumstances  alone 
for  our  conclusions.  The  learned  judge 
states,  "I  knew  that  feeling  was  running 
high  against  the  accused  in  and  about  the 
courthouse,  and  had  some  fear  of  mob  vio- 
lence being  inflicted  upon  the  accused."  The 
psychological  influence  of  public  opinion  up- 
on a  jury  is  well  recognized.  It  reaches  a 
jury  unpercelved ;  but  when  it  is  plainly  dis- 
cernible in  and  about  the  courthouse  and  in 
the  presence  of  the  jury,  the  presumption  is 
almost  conclusive  that  the  jury's  verdict  wa« 
affected  by  it  In  the  case  of  Woodfolk  ▼. 
State,  81  Ga.  65d,  8  S.  E.  724,  while  the  a^ 
tomey  for  the  state  was  making  the  closing 
argument,  the  crowd  in  the  courtroom  ap- 
plauded and  some  persons  back  in  the  audi- 
ence cried,  "Hang  him!  hang  him!*'  The 
presiding  judge  rapped  for  order  and  gave 
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instruction  that  tbe  disorderly  persons  be 
remoTed  from  the  courtroom — ^an  order 
which  was  not  carried  out  The  Supreme 
Court  said  that  the  Judge's  action  was  not 
drastic  enough;  that  they  should  have  been 
severely  punished*  and  taught  that  the  trial 
of  a  man  for  his  life,  however  heinous  the 
crime  charged  against  him  might 'be,  was  a 
serious  and  solemn  thing;  and  that  the  law 
would  not  permit  a  mob  to  interfere  ^th^ 
by  applause,  or  by  threatening  and  ezdting 
cries.  Although  the  members  of  the  jury 
made  affidavit  that  this  incident  made  no 
unfavorable  impression  on  their  minds,  the 
^Supreme  Court  set  aside  the  verdict  How- 
ever, other  errors  appeared  in  that  trial,  and 
the  reversal  was  not  wholly  upon  the  inci- 
dent detailed  above.  Where  the  public  has 
been  so  violently  excited  as  to  appear  in 
the  courtroom  and  surround  the  courthouse 
during  the  trial  of  a  capital  offense,  in  such 
manner  as  to  overawe  the  court  and  jury, 
it  will  afford  ground  for  presumption  that 
justice  has  not  been  done;  that  a  fair  trial 
has  not  been  accorded,  and  the  appellate 
court  will  not  be  slow  to  set  aside  the  ver- 
dict The  courts  in  this  country  universal- 
ly uphold  the  constitutional  guaranty  of  a 
fair  and  impartial  trial  to  the  accused,  and 
there  are  many  cases  where  verdicts  havel 


been  set  aside  upon  much  less  ground  than 
appears  in  this  case.  Doyle  v.  Common- 
wealth, 100  Va.  608,  40  S.  E.  925;  Myers  v. 
State,  97  Ga.  76,  25  S.  E.  252 ;  State  v.  Wel- 
don,  91  S.  C.  29,  74  S.  E.  43,  39  L.  It  A.  (K. 
•S.)  667,  Ann.  Cas.  1913B,  801;  Sanders  v. 
State,  85  Ind.  318,  44  Am.  Bep.  29;  People 
V.  McMahon,  244  IlL  45,  91  N.  E/ 104;  State 
V.  WUcox,  131  N.  C.  707,  42  S.  E.  536w 

It  will  be  observed  that  when  the  prisoner 
was  arraigned  for  trial  he  announced  him- 
self ready,  and  then  pleaded  not  guilty.  He 
was  then  asked  if  he  desired  counsel,  and 
answered  in  the  affirmative,  when  counsel 
was  assigned  to  defend  him.  While  it  is 
probable  that  this  failure  to  assign  counsel 
before  pleU  and  announcement  of  readiness 
for  trial  would  not  be  error,  under  our  de- 
cision of  State  V.  Yoes,  07  W.  Va.  546»  68 
S.  E.  181,  140  Am.  St  Bep.  978,  it  is  another 
circumstance  to  show  that  the  prisoner  was 
rushed  into  trial  with  undue  haste,  and  VTlth- 
out  proper  regard  for  his  constitutional 
rights. 

We  are  of  the  opinion  that  the  prisov^r 
has  not  had  a  fair  trial,  and  that  the  lower 
court  committed  palpable  error  in  not  sus- 
taining his  motion  for  a  new  triaL 

Reversed,  verdict  set  aside,  and  new  trial 
awarded. 


N.C.) 

(183  N.  C.  818) 

VAUGHN  V.  FALLIN.     (No.  354.) 

(Supreme  Coart  of  North  Carolina.    April  12| 

1922.) 

!•  Vepoe  ^s»5(4)— Suit  to  eanool  contraot  for 
purchaaa  of  laod  Involvos  "intorost  In  lands." 

A  salt  by  the  porchaaer  of  lands  to  cancel 
his  contract  for  the  purchase,  and  notes  given 
therefor,  and  to  recover  the  sums  already  paid, 
ia  a  suit  involving  a  "right  or  interest  in  real 
property,"  which  must  be  tried  in  the  county  in 
which  the  land  is  situated  under  G.  S.  §  463. 

[Bd.  Note.— For  other  definitions,  see  Words 
ftnd  Phrases,  First  and  Second  Series,  Interest 
<In  Property).! 

2.  Vonue  ^=»2— Right  of  plalntltf  to  soleot  fo- 
rum yiefda  to  publlo  policy  expressed  In  atat- 
nto. 

The  general  rule  that  a  party  seeking  the 
aid  of  a  court  may  select  the  forum  is  subject 
to  exception,  where  such  selection  is  prohibitod 
by  public  policy  as  expressed  by  statute. 


Appeal  from  Superior  Ck)urt,  Rockingham 
Connty;  Long,  Judge. 

Action  by  J.  M.  Vaughn  against  W  T.  Fal- 
Un.  From  an  ordec  denying  defendant's 
petition  to  remove  the  cause  to  another 
county^  defendant  appeals.  Reversed,  and 
case  removed. 

This  Is  an  action  begun  by  plaintiff  on  the 
5th  day  of  July,  1921.  l%e  complaint  was 
filed  August  24,  1921.  Plaintiff  alleges  that 
in  the  year  1920  the  defendant  owned  a  large 
tract  of  land  in  the  county  of  Stokes;  that 
during  said  year  be  divided  up  said  land  for 
sale  and  made  blueprints  thereof;  that  on 
the  29th  day  of  May,  1920,  the  defendant 
after  due  advertisement  held  an  auction  sale 
of  said  property,  and  at  that  time  had  the 
blu^rints  aforesaid  showing  to  prospective 
purchasers  the  boundaries,  and  representing 
to  them  the  number  of  acres  in  the  subdivi^ 
sioQ  of  the  land;  that  plaintiff  was  at  the 
sale,  and,  relying  upon  the  statements  and 
representations  and  blueprints  of  the  defend- 
ant, bid  off  tracts  No.  1  and  No.  3,  as  shown 
on  the  blueprints;  that  at  the  time  of  the 
sale  some  question  arose  of  a  disputed 
boundary  at  the  northwest  comer  of  lot  No. 
1 ;  that  the  defendant  stated  to  the  plaintiff 
that  there  were  4  or  6  acres  In  the  dispute 
and  that  they  would  allow  10  acres  off  for 
that  dispute;  that  the  original  tract  No.  1 
contained  75  acres;  that  the  land  in  dispute 
was  a  smaU  block  in  the  northwest  corner 
of  lot  No.  1 ;  that  the  defendant  represented 
that  the  line  bad  been  definitely  settled  and 
that  he  could  convey  a  clear  title  to  the 
same,  according  to  the  blueprints,  less  the 
10  acres;  that  the  plaintiff  purchased  tracts 
No.  1  and  No.  3  as  a  whole,  and  would  not 
have  purchased  one  without  the  other,  and 
would  not  have  purchased  either  tract  ex- 
cept upon  the  representation  made  by  the  de- 
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fondant;  that  the  defendant  well  knew  that 
his  statements  aforesaid  were  false  and 
fraudulent,  and  were  made  with  the  imrpose 
of  deceiving  the  plaintiff,  and  did  deceive 
the  plaintiff;  that  immediately  after  the 
salo  the  plaintiff,  not  knowing  that  false 
representations  bad  been  made  to  him  as  to 
the  title  and  number  of  acres  contained  In 
the  land  by  the  defendant,  paid  to  thei  de- 
fendant $2,339.75,  which  was  one-fourth  of 
the  total  purchase  price  of  both  tracts  of 
land  less  the  10  acres  which  were  agreed  to 
be  taken  off  to  cover  the  disputed  land; 
that  plaintiff  relied  upon  the  statements  of 
the  defendant  as  being  true,  and  did  not 
know  that  the  representations  made  to  him 
were  false  until  about  one  year  thereafter, 
when  the  defendant  sent  to  the  plaintiff  a 
deed  to  said  lands,  which  deed  showed  that 
it  was  short  29.6  acres,  whereupon  plaintiff 
refused  said  deed  and  retfused  to  make  fur- 
ther payments  on  said  land ;  that  the  plain- 
tiff was  to  pay  one-fourth  of  the  purchase 
price  In  .cash,  which  he  did  as  hereinbefore 
set  out,  on  the  29th  day  of  Miay,  1920,  and 
was  to  pay  the  remainder  in  one,  two,  and 
three  years  from  the  date  of  sale ;  that  plain- 
tiff is  entitled  to  have  defendant  refund  to 
him  the  said  sum,  so  paid  by  him,  together 
with  Interest,  and  is  farther  entitled  to  have 
the  contract  declared  null  and  void  and  any 
and  all  notes  or  obligations  which  be  may 
have  executed  to  the  defendant  surrendered 
and  canceleid.  The  prayer  to  plaintilTs  com- 
plaint is  as  follows: 

"Wherefore  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  $2,339.75,  with  in- 
terest on  said  sum  at  the  rate  of  6  per  cent, 
from  the  29th  day  of  May,  1920,  until  paid,  and 
to  have  said*  contract  and  any  and  all  notes 
which  plaintiff  may  have  signed  surrendered  and 
declared  null,  void  and  canceled  of  record,  and 
the  cost  of  this  action,  and  such  other  and 
further  relief  as  the  court  may  deem  just  and 


proper 


>t 


Defendant  filed  a  petition  for  removal  of 
the  cause  from  Rockingham  county  to  Stokes 
county,  on  September  1, 1921,  before  the  time 
for  answering  expired.  At  thel  same  time, 
defendant  had  notice  served  upoii  plaintiff 
attaching  a  copy  of  his  petition  notifying  the 
plaintiff  that  the  defendant  would  on  the 
21st  day  of  November,  1921,  at  11  o'clock  a. 
m.,  before  his  honor,  B.  F.  Long,  judge,  at 
the  courthouse  at  Wentworth,  N.  C,  ask  for 
an  order  removing  the  cause  to  the  superior 
court  of  Stokes  county,  as  requested  in  his 
petition.  This  notice  was  duly  served  on 
the  6th  day  of  September,  1921.  The  de- 
fendant filed  his  answer  to  plaintiff's  com- 
plaint denying  all  of  plaintiff's  allegations, 
and  asking  for  affirmative  relief,  to  wit,  spe- 
cifio  performance,  and  also  foreclosure  of 
plaintiff's  right,  title,  and  interest  in  the 
land  by  reason  of  his  contract  of  purchase, 
to  the  end  that  from^  the  proems  of  sale 
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the  indebtedness  dne  by  plaintiff  to  the  de- 
fendant may  be  discharged,  and  the  balance 
remaining  paid  to  plaintiff.  This  answer 
was  lUed  on  September  17,  1921.  The  plain- 
tiff filed  his  reply  on  NoYember  23,  1921. 

The  cause  came  on  to  be  heard  at  the  No- 
vember term  of  the  superior  court  of  Rock- 
ingham county,  upon  defendant's  petition 
demanding  the  removal  of  the  cause  to  the 
county  of  Stokes.  Defendant's  motion  was 
denied,  and  to  this  ruling  of  the  court  the 
defendant  excepted  and  appealed. 

King,  Sapp  &  King,  of  Greensboro,  for  ap- 
pellant 

J.  L.  Roberts,  of  Madison,  and  McMlchael, 
Johnson  &  McMlchael,  of  Winston-Salem, 
for  appellee. 

WALKER,  J.  [1]  It  appears  that  the  land 
which  is  the  subject  of  this  controversy  is 
situated  in  the  county  of  Stokes,  and  this 
action  to  cancel  and  set  aside  the  notes  and 
contract  for  the  sale  an,d  purchase  of  the 
same  was  brought  in  the  county  of  Rocking- 
ham. The  motion  is  to  change  the  venue,  or 
place  of  trial,  to  the  county  of  Stokes.  The 
motion  was  denied,  upon  the  ground,  we 
presume,  that  the  action  was  not  for  the  re- 
covery of  real  property  or  for  the  determina- 
tion of  any  interest  therein,  or  for  injuries 
thereto  (Pell's  Revisal,  §  419;  Ck)nsoL  Stat 
I  463).     Those  sections  provide  that — 

"Actions  for  the  following  causes  must  be 
tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,  sub- 
ject to  the  power  of  the  court  to  change  the 
place  of  trial,  in  the  cases  provided  by  law: 

"(1)  Recovery  of  real  property,  or  of  an  es- 
tate or  interest  therein,  or  for  the  determina- 
tion in  any  form  of  such  right'  or  interest, 
and  for  injuries  to  real  property 

"(2)  Partition  of  real  property. 

''(3)  Foreclosure  of  a  mortgage  of  real  prop- 
erty 

"(4)  Recovery  of  personal  property." 

We  cannot  see  why  this  case  is  not  gov- 
erned by  the  principle  stated  in  Council  v. 
Bailey,  154  N.  0.  54.  69  S.  B.  760.  There  the 
plaintiff  sought  to  subject  the  land  by  sale 
thereof  to  the  payment  of  the  purchase  mon- 
ey or  to  compel  specific  performance  by  the 
defendant  of  the  contract  to  buy  the  land 
which  was  situated  in  the  county  of  Rowan, 
while  the  action  was  brought  in  the  county 
of  Catawba.  Upon  a  motion  by  defendant  to 
change  the  place  of  trial  to  Rowan  county, 
we  held  that  the  case  should  have  been  re- 
moved as  prayed  for  by  the  defendant,  and 
reversed  the  contrary  judgment,  citing  Fra- 
ley  V.  Mardi,  68  N.  O.  160;  Connor  v.  Dll- 
lard,  129  N.  C.  60,  89  S.  E.  641 ;  Brldgers  v. 
Ormond,  148  N.  C.  376,  62  S.  B.  422,  to  which 
we  now  add  Wofford  v.  Hampton,  173  N.  C. 
686,  92  S.  E.  612.  This  case  would  seem  to 
be  the  converse  of  Council  v.  Bailey,  supra. 
In  the  latt»,  the  relief  demanded  was  the 
spedflQ  enforcement  of  the  contract  by  a 


sale  of  the  land,  while  here  it  is  sought  to 
cancel  the  notes  and  contract,  but  both  In- 
volved the  determination  in  some  form  of  a 
right,  or  interest  in  land.  The  plaintiff  had 
an  equitable  right  to  a  deed  for  the  land 
upon  paying  or  properly  tendering  the  pur- 
chase money,  and  the  cancellation  of  the 
defendant's  right  or  interest  he  sought  to 
enforce  because  the  contract  had  been  pro- 
cured from  him  by  fraud  Whether  his 
right  was  enforced,  or  annulled,  it  neces- 
sarily determined  a  right  or  an  interest  in 
the  land,  and  by  the  terms  of  the  statute  it 
made  no  difference  in  what  form  this  was 
done.  Brldgers  v  Ormond,  supra,  was  an 
action  to  recover  the  possession  of  a  deed 
for  land  which  was  alleged  to  be  held  in 
escrow.      The  court  said: 

'The  complaint  disdoses  that  the  purpose  of 
the  action  is  to  recover  possession  of  a  deed 
that  has  never  been  in  possession  of  the  plain- 
tiff. The  deed  was  deposited  in  escrow,  to  be 
delivered  upon  the  pe^ormance  of  a  contract 
entered  into  by  plaintiff  and  defendant  Beaman 
in  respect  to  the  building  of  a  railroad  to  Hook- 
erton  and  the  construction  of  a  depot.  The 
land  described  in  the  deed  in  situated  in  the 
county  of  Greene.  The  plaintifPs  right  to  call 
for  the  delivery  of  the  deed  depends  upon  the 
determination  of  the  fact,  in  his  favor,  tliat  he 
has  comphed  with  certain  conditions  which  en- 
title him  to  demand  and  receive  the  deed.  If 
the  allegations  of  the  complaint  are  denied 
(which  they  must  be  taken  to  be  for  the  pur- 
poses of  this  motion),  then  the  right  of  the 
plaintiff  to  recover  the  land,  not  the  deed  solely, 
depends  upon  his  ability  to  establish  the  facts 
he  has  alleged.  Thus  it  is  plain  to  us  that  the 
actual  title  to  the  land  will  depend  upon  the 
findings  of  the  jury,  under  the  instructions  of 
the  court,  to  the  issues  submitted  upon  the 
pleadings.  The  effect  of  a  verdict  and  judg- 
ment for  the  plaintiff  would  be  to  transfer,  not 
simply  the  deed,  but  the  actual  title  of  the 
land  to  him.  If  the  deed  should  be  destroyed 
in  the  meantime,  the  judgment  of  the  court 
could  be  made  to  operate  as  a  deed,  or  the 
court  could  decree  the  execution  of  another. 
Our  statute  is  plain,  and  provides  that  actions 
for  the  recovery  of  real  property  or  for  the 
determination  of  any  interest  therein  or  for 
injuries  thereto  must  be  tried  in  the  county 
where  the  property  is  situated.  While  the 
plaintiff  has  how  no  such  seizin  as  would  en- 
able him  to  maintain  an  action  against  a  stran- 
ger for  trespass  upon  land,  he  alleges  an  eq- 
uitable title  thereto,  and  when  he  establishes 
the  allegations  of  his  complaint,  and  a  final  de- 
cree is  entered  upon  the  findings,  he  will  become 
seized,  in  fact  and  law,  of  the  property.' 


>ff 


Fraley  v.  Mlarch,  supra,  was  an  action 
against  the  defendant  for  specific  x)erform- 
ance  of  a  contract  to  purchase  land,  and  the 
court  held,  by  Justice  Reade,  that — 

'"The  law  of  the  venue  of  actions,  with  refer- 
ence  to  the  residence  of  the  parties,  does  not 
govern  this  case,  but  the  law  of  the  venue  with 
reference  to  the  'subject  of  the  action.'  It  is 
substantially  an  action  for  the  foreclosure  of  a 
mortgage  of  real  property';   and  that  must  be 
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tried  in  the  county  where  the  land  U  sitoate. 

a  0.  p.,  ea." 

[2]  It  is  true  that,  as  a  general  mle,  a 
party  seeking  the  aid  of  the  court  may  s^ect 
the  foram  (Hannon  ▼.  Power  Co.,  178  N.  O. 
522,  92  S.  E.  353),  but  that  case  also  holds 
that  he  may  do  so,  except  where  not  pn^iib- 
ited  by  public  policy,  as  0ii)ressed  by  statr 
ute.  It  must  follow  tiiat  as  the  question  has 
been  finally  and  definitely  settled,  by  our 
statute  and  decisions,  against  the  plaintiff's 
contention  and  the  Judge's  ruling,  the  latter 
must  be  reversed  and  the  case  removed  as 
prayed  for  by  the  defendant. 

Beversed. 


<183  N.  C.  677) 

BROOKS  V.  ORANGE  RICE  MILL  CO. 

(ORANGE  NAT.  BANK  OF  TEXAS, 

Istarveser).    (No.  292.) 

(Supreme  Court  of  North  Carolina.    April  12, 

1922.) 

Appeal  and  error  ^s»l099(7)— Judgmeiit  on 
venllct  OR  Issse  submitted  by  order  of  Su- 
preme Court  affirmed. 

Where  the  trial  court,  pursuant  to  a  deci- 
sion on  a  former  appeal  that  there  was  evidence 
requiring  that  an  issue  be  submitted  to  the  jury, 
submitted  the  cause  on  practically  the  same  ev- 
idence, his  Judgment  on  the  verdict  will  be  af- 
firmed. 

Appeal  ftt>m  Superior  (3oart,  New  Hanover 
County;   Connor,  Judge. 

Action  by  J.  W.  Brooks  against  the  Orange 
Rice  Mill  Company,  In  which  the  Orange 
National  Bank  of  Texas  intervened.  Judg- 
ment for  plaintiff,  and  intervener  appeals. 
Affirmed. 

See,  also^  106  S.  EX  725. 

It  appears  that  plaintiff,  a  citizen  of  this 
state,  having  a  cause  of  action  against  the 
Orange  Mill  Rice  Company,  a  foreign  cor- 
poration, instituted  this  suit  in  the  superior 
court  of  New  Hanover  county,  and  sought 
to  establish  jurisdiction  by  attaching  the  pro- 
ceeds of  a  certain  draft  in  the  hands  of  the 
American  Bank  &  Trust  Company  of  Wil- 
mington, N.  C,  it  being  alleged  that  said 
funds  belonged  to  the  defendant.  Thereafter, 
on  March  29, 1920,  the  Orange  National  Bank 
of  Texas  was  allowed  to  intervene  and  set  up 
its  claim  of  title  to  the  proceeds  of  said 
draft 

In  a  former  trial,  the  cause  was  tried  on 
an  issue  of  ownership  of  the  intervening 
bank,  and,  at  the  dose  of  the  evidence,  the 
court  charged  the  Jury  that,  if  they  believed 
the  evidence,  they  would  answer  the  issue  of 
ownership  in  favor  of  the  intervener,  and 
from  Judgment  on  the  verdict,  plaintiff  ap- 
pealed. 

On  the  hearing  of  said  api)eal,  this  court 


reversed  the  action  of  the  trial  court,  holding 
that,  on  the  evidence  introduced  by  the  in- 
tervener, there  were  facts  requiring  that  the 
issue  of  ownership  be  submitted  to  the  Jury. 
This  opinion  having  been  certified  down,  the 
present  trial  was  had,  and  the  cause  sub- 
mitted to  the  Jury,  on  an  issue  as  to  claim 
of  ownership  by  Intervener,  and  as  to  indebt- 
edness of  the  nonresident  defendant  to 
plaintiff. 

There  was  verdict  against  the  intervener, 
and  establishing  an  indebtedness  of  defend- 
ant to  plaintiff  of  ^525  and  interest  from 
December  26,  1919.  Judgment  on  the  ver- 
dict, declaring  said  indebtedness  and  appro- 
priating the  funds  attached  to  extent  re- 
quired to  satisfy  the  Judgment  and  costs. 
Intervener  excepted  and  appealed. 

Rountree  &  Davis,  of  Wilmhigton,  for  ap- 
pellant. 

Ruark  ft  Campbell,  of  WiUnington,  for 
appellee. 


PER  CURIAM.  There  is  no  reason  shown 
for  disturbing  the  results  of  this  triaL  It 
was  earnestly  urged  for  appellant  that  there 
was  no  evidence  in  denial  of  the  intervener's 
claim  of  ownership,  but  this  same  position 
was  taken  on  the  former  trial  and  the  court 
then  held  that,  on  the  testimony  of  the  inter- 
vener, there  were  facts  in  evidence  chal- 
lenging its  claim  and  requiring  that  the  issue 
be  submitted  to  the  Jury.  See  Brooks  v. 
Orange  Rice  Mill,  182  N.  O.  p.  258,  10$  S.  B. 
725. 

On  practically  the  same  evidence,  the  court, 
in  pursuance  of  said  decision,  submitted  the 
cause  to  the  Jury,  who  have  found  as  stated 
against  the  intervener's  claim. 

We  find  no  error  in  the  presait  trial,  and 
the  Judgment  on  the  verdict  is  afflruied. 

No  error. 


(183  N.  C.  264) 

W.  J.  BRADSHAW  &  CO.  v.  BOSTON  &  M. 
R.  R.  et  al.    (No.  297.) 

(Supreme  Court  of  North  Carolina.    April  5, 

1922.) 

Carriers  ^s»  1 29  — Recovery  of  damaoss  from 
delay  in  transit  allowed  notwithstanding  re- 
fusal to  pay  transportation  oharoes. 

An  action  for  damage9  lies  against  a  carrier 
for.  delay  in  transit  with  resulting  injury  to 
goods,  where  the  shipment  was  not  abandoned, 
notwithstanding  plaintiffs  refusal  to  pay  the 
freight  and  other  charges  thereon. 

Appeal  from  Superior  Court,  New  Hanover 
County;  Connor,  Judge. 

Action  by  W.  J.  Bradshaw  ft  Co.  against 
the  Boston  &  Maine  Railroad  and  another. 
E^m  a  Judgment  for  defendants,  plaintiff 
appeals.    Remanded  for  new  triaL 


^s;>For  other 
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J.  Felton  Head*  of  Wilmington,  for  ap- 
pellant. 

John  D.  Bellamy  ft  Sons,  of  Wilmington, 
for  appellees. 

STACY,  J.  The  record  in  this  case  is  not 
altogether  clear;  It  is  somewhat  complicat- 
ed and  confused;  but,  as  we  understand  it, 
on  or  about  March  31,  1920,  a  carload  of 
furniture  was  shipped  from  Joslin,  N.  H., 
to  the  plaintiff  at  Wilmington,  N.  0.,  over 
the  lines  of  the  Boston  &  Maine  Bailroad 
Company,  as  the  initial  or  receiving  carrier, 
and  other  connecting  carriers,  and  finally 
over  the  road  of  the  Seaboard  Air  Line  Rail- 
way Company  as  the  terminal  or  delivering 
carrier.  This  shipment  was  delayed  in  trans- 
it for  a  period  of  more  than  four  months, 
and  plaintiff  alleges  that  same  was  greatly 
damaged  by  reason  of  the  "defendants'  neg- 
ligent transportation  and  other  wrongful 
acts  in  handling  said  shipment." 

Upon  the  arrival  of  said  goods  in  Wil- 
mington, the  plaintiff  failed  and  refused  to 
pay  the  freight,  war  tax,  and  demurrage, 
which  the  defendants  charged  for  carrying 
and  transporting  said  goods,  "except  on  con- 
dition the  defendants  allow  a  credit  of  same 
as  a  part  payment  of  plaintiff's  claim*'  for 
damages  alleged  to  have  been  sustained  by 
reason  of  negligent  delay  in  transportation, 
etc.  The  terminal  carrier  declined  to  de- 
liver the  goods  or  to  surrender  their  posses- 
sion, nnder  the  terms  as  stated;  whereupon 
the  plaintiff  sought  to  obtain  possession  of 
said  furniture  by  claim  and  delivery  pro- 
ceedings. C.  B.  830  et  seq.;  Walter  v.  Earn- 
hardt, 171  N.  0.  781,  88  S.  B.  753,  L.  R.  A. 
1916E,  536.  In  this  action,  the  defendant 
Seaboard  Air  Line  Railway  Company  execut- 
ed a  replevin  bond  and  retained  possession  of 
the  goods  as  allowed  by  law.  C.  S.  836.  It 
does  not  appetar  that  any  pleadings  were 
ever  filed  in  this  case. 

The  plaintiff  then  sued  out  a  writ  of  at- 
tachment, in  an  action  for  damages,  against 
the  Boston  &  Maine  Railroad  Company,  and 
joined  the  Seaboard  Air  Line  Railway  Com- 
pany as  a  party  defendant.  Thereafter  at 
the  regular  September  term,  1921,  of  the 
superior  court  of  New  Hanover  county,  as 
appears  from  the  record,  the  following  pro- 
ceedings were  had,  to  wit: 

"Upon  the  calling  of  both  the  daim  and  de- 
livery suit  and  the  attachment  suit,  for  trial, 
the  defendants,  through  their  counsel,  stated 
to  the  court  that  no  Jury  would  be  necessary, 
because  counsel  for  plaintiff  would  admit  that 
the  pleadings  did  not  allege  plaintiff  had  tender- 
ed the  bill  of  ladiog  and  transportation  charges 
on  said  shipment.    •    •    • 

"Upon  reading  the  pleadings,  the  court  in- 
quired of  counsel  for  plaintiff  if  he  admitted 
tiiat  plaintiff  had  not  tendered  the  freight  and 
other  charges  for  transportation,  as  set  out 
in  said  pleadings,  and,  upon  counsel  answering 
that  he  did  accordingly  admit,  the  court  decid- 


ed that  the  plaintff  could  not  recover  and  gave 
Judgment  for  the  defendants  as  set  out  in  the 
record." 

The  ccmduding  paragraph  of  said  Judg- 
ment is  as  follows: 

"It  is  ordered  and  adjudged  that  plaintiff  take 
nothing  by  this  action,  that  defendants  go  witii- 
out  day  and  recover  of  the  plaintiff  their  costs, 
and  that  the  ancillary  proceeding  in  this  cause 
be  and  the  same  is  hereby  dismissed." 

From  the  foregoing,  it  wonld  seem  that 
the  two  suits  were  consolidated  and  consid- 
ered as  one.  This  was  so  stated  on  the 
argument  before  ns,  and  th^re  is  only  one 
Judgment  appearing  on  the  record.  ' 

Conceding  that  under  authority  of  liom- 
ber  Co.  v.  Seaboard  Air  Line  R  R.,  179  N. 
C.  359,  102  S.  B.  508,  plaintiff  was  not  &k' 
titled  to  the  immediate  possession  of  the 
shipment,  without  first  having  tendered  the 
freight,  war  tax,  and  demurrage  charges,  yet 
we  see  no  valid  reason  why  it  should  not 
be  permitted  to  proceed  on  its  claim  for  dam- 
ages, imder  the  doctrine  announced  in  Whit- 
tington  V.  Southern  R.  Ck).,  172  N.  0.  501, 
90  S.  E.  605»  and  cases  there  cited. 

It  will  be  observed  that  plaintiff  has  not 
abandoned  the  shipment  and  brought  suit 
for  its  full  value,  but  its  second  action  was 
to  recover  damages  for  delay  in  transit  and 
alleged  negligent  injury  to  the  goods.  Par- 
sons V.  Express  Co^  144  Iowa,  745,  123  N. 
W.  776,  25  L.  R.  A.  (N.  S.)  843,  and  note. 

The  cause  will  be  remanded  for  further 
proceedings ;  and,  as  the  record  is  somewhat 
ambiguous,  it  would  seem  that  an  amend- 
ment to  thp  pleadings  would  not  be  amiss. 

New  trlat 


•  (183  N.  C.  S15> 
QOODLOE  V.  FIDELITY  BANK.    (No.  338.) 

(Supreme  Court  of  North  Carolina.    April  12, 

1922.) 

I.  Banks  and  banking  ^=»I3I— ^gent  antkor* 
ized  to  deposit  has  no  implied  anttiority  t» 
withdraw. 
Where  plaintiflTs  agent  deposited  money  to 
her  credit,  and  the  pas8l>ook  was  made  out  in 
her  name,  he  liad  no  anthority,  without  her 
knowledge  or  consent,  to  withdraw  such  de- 
posit, although  the  psssbook  was  in  the  agent^s 
possession,  and  plaintiff  never  notified  the  bank 
not  to  pay  the  deposit  to  him. 


2.  Banks  and  banking  ^s»  1 33— Bank  is  llaMs 
for  deposits  paid  out  without  valid  direotioas 
from  depositor. 
A  bank  receives  a  depositor's  funds  on  the 
implied  condition  of  disbursing  them  according 
to  his  order,  and  is  liable  for  sums  paid  to  an- 
other without  vaUd  directions  from  the  depos- 
itor. 

Appeal    from    Superior    Court,    Durham 
(bounty;    Kerr,  Judge. 
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Action  by  Rebecca  Goodloe  against  tbe 
Fidelity  Bank.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

R.  O.  Everett,  of  Dnrham,  for  appellant 
Fuller,  Reade  &  FulleTt  of  Dnrbam,  for 
appellee. 

STACT,  J.  TbiB  was  an  action  ooinmenced 
in  the  court  of  a  Justice  of  the  peace,  and 
tried  de  novo  on  appeal  to  the  superior 
court  of  Durham  county  In  the  latter  court 
the  parties  waived  a  Jury^  trial,  and  submit- 
ted the  case  to  his  honor  for  determination 
on  an  agreed  statement  of  facts,  the  material 
parts  of  which  were  as  follows : 

[13*  On  August  16,  1917,  Rebecca  Goodloe 
had  Eugene-  Weaver  to  deposit  to  her  credit 
in  the  Fidelity  Bank  tbe  sum  of  ^143.  No 
part  of  said  sum  was  ever  drawn  out  by 
the  plaintiff,  and  she  at  no  time  gave  aur 
thority  to  any  one  to  withdraw  the  same. 

When  Eugene  Weaver  deposited  said  money 
In  the  bank  he  had  an  agreement  with  the 
teller  that  he  might  check  the  deposit  out 
l^  signing  the  checks :  Rebecca  Goodloe,  pet 
Bogene  Weaver.'*  ^e  passbook  was  made 
oat  In  the  name  of  Rebecca  Goodloe,  and 
the  account  stood  In  her  name  on  the  books 
of  the  bank.  Eugene  Weaver  was  permitted 
by  the  defendant  to  draw  out  said  account, 
and  he  had  the  passbook  in  his  possession 
at  the  time  of  his  death  in  1921.  The  defend- 
ant permitted  this  to  be  done  without  au- 
thority from  the  plaintiff,  and  without  her 
knowledge  or  consent 

The  defendant  bank  had  no  direct  dealings 
or  communication  with  Rebecca  Goodloe  at 
any  time  prior  to  the  death  of  Eugene  Weav- 
er, and  the  defendant  was  never  notified  by 
her  not  to  pay  said  money  to  Weaver. 

Upon  these,  the  facts  chiefly  relevant,  we 
think  his  honor  should  have  rendered  Judg- 
ment in  favor  of  the  plaintiff.  The  actual 
or  implied  authority  of  Weaver  to  withdraw 
said  deposit  (Heath  v.  Trust  Go.,  184  Mass. 
481,  69  N.  E,  215)  is  specifically  negatived 
by  the  facts  agreed;  hence  we  are  driven 
to  the  conclusion  that  the  defendant  has  paid 
out  the  plaintiff's  money  wrongfully  and 
without  authority.  2  a  J.  664;  7  G.  J. 
641 ;    8  R.O.  Ll  546. 

[2]  A  bank  "receives  the  depositor's  funds 
upon  the  implied  condition  of  disbursing 
them  according  to  his  order,  and  upon  an 
accounting  is  liable  for  all  such  sums  depos- 
ited, as  it  has  paid  away  without  receiving 
valid  directions  therefor."  Crawford  v.  Bank, 
100  N.  Y.  50,  2  N.  E.  881,  53  Am.  Rep.  152. 
Again,  in  Hall  v  Fuller,  5  B.  &  C.  750, 
Bailey,  J.,  speaking  for  the  court,  said: 


Ml 


'If  the  banker  unfortunately  pay  money  be* 
longing  to  the  customer  upon  an  order  not 
genuine  he  must  suffer,  and  to  Justify  the  pay- 
ment he  must  show  that  the  order  was  genu- 


ine, not  in  the  signature  only,  but  in  every  re- 
spect" 

Applying  these  principles  to  the  facts  in 
hand,  we  think  the  plaintift  is  entitled  to  re- 
cover. This  will  be  certified  to  the  superior 
court,  to  the  end  that  Judgment  may  be  en- 
tered for  the  plaintiff  on  the  agreed  state- 
ment of  facts. 

Reversed. 

(183  N.  C.  809) 
HEDGPETH   V.  COLEMAN.     (No.  334.) 

(Supreme  Court  of  North  Carolina.    April  12, 

1922.) 

1.  Libel  and  slander  ^=s>l5— Cbargee  not  ao- 
tlonabie  If  merely  spoken  without  spedal 
damage  may  be  libelous  per  se  when  written 
or  printed,  though  no  crime  imputed. 

Many  charges  which,  if  merely  spoken, 
would  not  be  actionable  without  proof  of  spe- 
cial damages,  may  be  libelous  per  se  when 
written  or  printed  and  published,  though  they 
may  not  impute  the  conunission  of  a  crime. 

2.  Libel  and  slaniler  €=»l  12(1  )^Evidence' held 
suffloient  to  warrant  finding  that  defendant 
was  responsible  for  libelous  typewritten  pa- 
per. 

In  an  action  for  libel,  evidence  held  suffi- 
cient to  warrant  a  finding  that  defendant  was 
responsible  for  a  typewritten  paper  of  un- 
avowed  authorship,  charging  plaintiff  with  theft 

3.  Libel  and  slander  ^=s>24,  25^Es8entlals  of 
pubiioation  stated. 

To  constitute  publication  of  slander,  de- 
fendant need  only  speak  the  words  so  that 
some  third  person  hears  and  understands  them, 
but  to  constitute  publication  of  a  libel,  defend- 
ant must  compose  and  write  the  libel,  and  de- 
liver, or  cause  it  to  be  delivered,  or  read  it 
aloud  to  some  third  person,  who  reads  or  lis- 
tens to  and  understands  its  contents. 

4.  Libel  and  slander  «s>25— Defamatory  words 
need  only  be  oommunioatsd  to  single  person 
other  than  plaintiff. 

To  constitute  publication  of  libel,  it  is  not 
necessary  that  the  defamatory  words  be  com- 
municated to  the  public  generally,  or  even  to  a 
considerable  number;  it  being  sufficient  if  they 
he^  communicated  to  only  a  single  person  other 
than  the  person  defamed. 

5.  Libel  and  slander  ^=s>25— No  pubiioation  by 
sending  to  person  libeled  unless  sender  In- 
tends or  has  reason  to  suppose  matter  will 
reaoh  third  persons. 

Where  libelous  matter  is  sent  to  the  person 
Ubeled,  there  is  no  publication  such  as  to  give 
rise  to  a  dvil  action,  unless  the  sender  in- 
tends or  has  reason  to  suppose  that  the  matter 
will  reach  third  persons,  which  happens,  or 
such  result  naturally  flows,  from  the  sending. 

6.  Libel  and  slander  ^s»25— Pubiiosftion  by 
plaintiff  held  proximate  result  of  sending 
libelous  letter. 

One  who  sent  a  libelous  letter  to  a  boy 
about  14  years  old,  threatening  prosecution  for 
theft,  knowing  the  probable  emotion  of  fear 
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and  the  recipient's  desire  for  adyice,  was  liable 
to  the  latter,  though  he  alone  divulged  the 
contents  of  the  letter  to  others,  as  the  sender 
must  have  known  would  be  the  natural  and 
probable  result  of  his  act. 

7.  Evidence  ^=:»57(^Expert  testimony  sub- 
ject to  teats  ordinailly  applied  to  other 
evidenoe. 

Generally  speaking,  expert  testimony  is 
subject  to  the  tests  ordinarily  applied  to  the 
evidence  of  other  witnesses  and  to  the  court's 
instruction  that  the  jury  must  find  the  facts  on 
their  own  sound  judgment,  though  the  question 
whether  it  is  to  be  received  with  caution  may 
depend  on  the  circumstances  developed  in  the 
trial. 

8..  Trial  «s>235 (7)— Instruction  to  scan  with 
care  expert's  testimony  as  to  authorship  of 
llbelotts  typewritten  letter  held  not  errone- 
oua. 

In  an  action  for  libel  contained  in  a  type- 
written letter  to  plaintiff  of  unavowed  author- 
ship, the  court  did  not  err  in  refusing  an  in- 
struction that,  owing  to  the  large  number  of 
typewriters  of  different  kinds  and  makes  and 
the  similarity  in  styles  of  typewriting  in  the 
various  schools,  the  jury  should  scan  with  care 
the  evidence  of  an  expert  witness  that  the 
letter  was  written  by  the  same  person  as  one 
the  authenticity  of  which  defendant  did  not 
dispute. 

Appeal  from  Superior  Court,  Granville 
County;   Devln,  Judge. 

Action  by  Leroy  Hedgpeth,  by  his  next 
friend,  G.  W.  Hedgpeth,  against  H.  6.  Cole- 
man. From  a  ruling  denying  in  part  defend- 
ant's motion  to  dismiss,  defendant  appeals. 
No  error. 

The  defendant  was  a  merchant,  depot  and 
express  agent,  and  postmaster  at  Liyon.  In 
February,  1918,  his  storehouse  and  safe  were 
broken  into;  and  soon  thereafter  the  plain- 
tiff, a  boy  then  between  14  and  15  years  of 
age,  found  in  bis  individual  mail  box  the 
following  paper  writing,  sealed  in  an  en- 
velope addressed  to  him: 

"Washington,    D.    C. 
"Read  All  This. 

"We  saw  you  next  day  after  it  happened. 
You  showed  guilt,  but  we  wanted  more  evidence. 
We  have  plenty  of  it  now,  and  would  come  right 
on  and  get  you,  but  on  account  of  your  age,  and 
for  the  Mke  of  your  relatives,  we  will  give 
you  one  chance  to  make  good  by  taking  every- 
thing you  got,  tie  it  up  and  throw  it  into  cat 
hole  of  shed  room  door.  If  he  finds  it  before 
next  Sunday,  he  will  let  us  know,  but  unless 
it  is  found  by  Sunday,  we  will  come  and  get 
you  and  there  will  be  no  more  chance  to  stop 
it  this  side  of  Atlanta  Pen. 

"If  it  is  found,  no  one  will  know  that  yon 
put  it  there,  and  you  may  not  be  suspected  by 
everybody,  but  if  we  come  back,  then  it  mat- 
ters not  who  knows  it,  for  we  will  push  it 
clear  through  and  do  it  quickly. 

"Two  men,  who  saw  you  one  Wednesday." 

The  plaintiff  showed  this  paper  to  W.  T. 
Hedgpeth,  his  brother,  and  to  T.  M.  Parrott, 


and  his  brother  showed  it  to  the  plaintiff's 
father.  The  communication  received  by  the 
plaintiff  was  typewritten.  An  exi>ert  wit- 
ness compared  it  with  a  typewritten  letter 
received  from  the  defendant,  and  testified 
that  in  his  opinion  eadi  paper  was  written 
on  an  Oliver  typewriter  No.  4  or  6.    He  said : 

"The  type  is  the  same,  and  the  general  ap- 
pearance is  the  same.  The  body  of  each  letter 
is  written  in  single  space.  It  is  doubled  spaced 
between  paragraphs.  The  marginal  indentation 
starts  immediately  after  the  salutation  in  each 
letter,  and  the  paragraphs  down  through  the 
letter  follow  that  beginning  point;  the  spacing 
after  the  comma  and  before  the  next  letter  is 
the  same.  The  letters  B,  A,  O,  D,  and  B,  -and 
the  small  letter  s  and  tJie  capital  S  and  the 
period  on  each  letter  are  ont  of  align^&ent. 
The  letter  B  is  clogged  at  the  top— not  plain; 
also  the  letter  T  and  W  and  the  letter  U  are 
clogged  and  not  plain;  periods  after  the  letter 
C  and  after  the  letter  B  in  each  letter.  In 
each  of  these  letters,  the  letter  C  is  struck  ont 
of  place — the  same  impression  and  the  same 
deamess.  The  margins  on  the  right-hand  side 
are  similar.  The  periods  and  the  dash  are 
struck  with  such  force  aa  to  leave  an  inden- 
tation on  the  back  of  each  letter,  and  the  com- 
ma is  distinct;  that  is,  the  period  and  the  tail 
are  distinct  in  each  letter.  The  spacing  after 
the  comma  is  the  same.  These  are  some  of  the 
main  characteristics  in  ^bese  two  letters. 
That  the  style  of  the  type  is  the  same,  and  the 
space  between  each  written  line,  that  is,  from 
the  bottom  of  the  first  line  to  the  top  of  the 
second  line,  is  the  same.  From  these  similari- 
ties pointed  out  he  formed  his  opinion  that  they 
were  written  by  the  same  person  and  on  the 
same  machine." 

After  reading  the  paper  received  by  plain- 
tiff, W.  T.  Hedgpeth  showed  it  to  the  de- 
fendant, who  denied  writing  it,  but  said  that 
"he  was  knowing  to  it ;  that  efforts  were  be- 
ing made  to  locate  the  person  who  had  brok- 
en into  the  store,  and  that  the  matter  was  in 
the  hands  of  a  detective.  Defendant  told 
plaintiff's  father  that  he  would  be  wonderful- 
ly surprised  when  he  found  out  who  had 
broken  into  the  store;  that  if  the  person 
who  did  so  would  bring  back  all  he  had  and 
put  it  in  the  cat  hole  of  the  sihedroom  his 
name  would  not  be  exposed. 

The  defendant  introduced  no  evidence.  At 
the  close  of  the  evidence  the  defendant  moved 
to  dismiss  as  in  case  of  nonsuit.  Motion  al- 
lowed as  to  the  alleged  slander  and  black- 
mail, and  denied  as  to  the  alleged  libel.  De- 
fendant excepted  and  appealed. 

Boyster  &  Royster  and  A.  W.  Graham  A 
Son,  all  of  Oxford,  for  appellant 

John  W.  Hester  and  D.  G.  Brummitt,  both 
of  Oxford,  for  appellee. 

ADAMS,  J.  [1]  In  O'Brien  v.  Clement*  IS 
M.  ft  W.  435,  Parke,  B.,  said: 

"Bverything,  printed  or  written,  which  re- 
flects   on   the    character   of    another,    and  is 
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published  without  lawful  justification  or  excuse, 
is  a  libel,  whatever  the  intention  may  have 
been." 

Many  charses  which  If  merely  spoken  of 
another  would  not  be  actionable  witbont 
proof  of  special  damages  may  be  libelous  per 
se  when  written  or  printed  and  published,  al- 
though such  charges  may  not  impute  the 
commission  of  a  crime.  Simmons  t.  Morse, 
51  N,  0.  6 ;  Brown  ▼.  Lumber  Co.,  167  N  O. 
11,  82  S.  B.  061,  L.  R.  A.  1915B,  275,  Ann. 
Cas.  1916B,  631;  HaU  t.  Hall,  179  N.  O. 
571,  103  S.  E.  136;  Paul  y.  Auction  Co.,  181 
N.  0.  1,  106  S.  B.  881.  In  the  case  before 
us,  however,  the  anonymous  communication 
appears  to  charge  the  plaintiff  with  an  of- 
fense punishable  by  confinement  in  a  federal 
prison;  and  while  the  defendant  does  not 
deny  that  it  is  libelous  per  se,  he  controverts, 
chiefiy  on  two  grounds,  the  plaintiff's  right 
to  recover  damages.  These  grounds  are :  (1) 
That  the  defendant  did  not  write  the  paper 
referred  to ;  and  (2)  that,  even  if  he  did, 
there  has  been  no  publication  of  it  in  con- 
templation of  law. 

12]  As  to  the  first,  the  defendant  admitted 
that,  while  he  did  not  write  the  communica- 
tion, "he  was  knowing  to  it" ;  and  there  was 
expert  evidence  tending  to  show  that  this 
paper  and  a  letter,  the  authenticity  of  which 
the  defendant  did  not  dispute,  were  written 
by  the  same  person  on  an  Oliver  typewriter. 
This  was  not  mere  vague,  uncertain,  and  ir- 
relevant matter,  but  it  was  evidence  of  a. 
character  sufficiently  substantial  to  warrant 
the  Jury  in  finding  as  a  fact  that  the  defend- 
ant was  responsible  for  this  typewritten  pa- 
er  of  unavowed  authorship. 

[8]  As  to  the  second  ground  of  defense,  the 
general  rule  unquestionably  requires  that  the 
defamatory  words  be  communicated  to  some 
one  other  than  the  pjerson  defamed.  Folk- 
ard's  Starkie  on  Slan.  ft  Lib.  37;  NeweU's 
Def .  Lib.  ft  Slan.  227 ;  Shepard  v.  Lamphier, 
84  Misc.  Bep.  498,  146  N.  Y.  Snpp.  745;  Bn- 
right  V.'  Bringgold,  106  Wash.  233,  179  Pac. 
844;  Howard  v.  Wilson,  195  Mo.  App.  532, 
192  S.  W.  474;  Traylor  v.  White,  185  Mo. 
App.  825,  170  S.  W.  412;  Walker  v.  White, 
192  Mo.  App.  13,  178  S.  W.  254. 


"The  publication  of  a  slander  involves  only 
one  act  by  the  defendant;  he  must  speak  the 
words,  so  that  some  third  person  hears  and  un- 
derstands them.  But  the  publication  of  a  Ubel 
is  a  more  composite  act  First,  the  defendant 
must  compose  and  write  the  libel;  next,  he 
must  hand  what  he  has  written,  or  cause  it  to 
be  delivered,  to  some  third  person;  then  that 
third  person  must  read  and  understand  its 
contents;  or,  it  may  be  that,  after  composing 
and  writing  it,  the  defendant  reads  it  aloud  to 
some  third  person,  who  listens  to  the  words  and 
understands  them:  in  this  case  the  same  act 
may  be  both  the  uttering  of  a  slander  and  the 
publication  of  a  libeL"  Odgers  on  lib.  and 
Slan.  157. 
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[4]  But  it  is  not  necessary  that  the  de- 
famatory words  be  conmiunicated  to  the  pub- 
lic generally,  or  even  to  a  considerable  num- 
ber. It  is  sufSdent  if  they  be  communicated 
only  to  a  single  person  other  than  the  per- 
son defamed.  Jozsa  v.  Moroney,  125  La.  813, 
51  South.  908,  27  li.  R.  A.  (N.  S.)  1041,  19 
Ann.  Cas.  1193 ;  Adams  t.  Lawson,  17  Grat. 
(Va.)  250,  94  Am.  Dec.  455.  For  example, 
it  has  been  held  that  the  publication  was  suf- 
ficient where  the  defendant  had  communi- 
cated the  defamatory  matter  to  the  plaintiff's 
agent,  or  attorney;  or  had  read  it  to  a 
friend  before  posting  it  to  the  plaintiff;  or 
had  procured  it  to  be  copied,  or  sealed  in 
the  form  of  a  letter  addressed  to  the  plain- 
tiff and  left  in  the  house  of  a  neighbor  by 
whom  it  was  read;  or  had  caused  it  to  be 
delivered  to  and  read  by  a  member  of  the 
plaintiff's  family.  The  fact,  therefore,  that 
the  paper  under  consideration  may  have  been 
seen  only  by  the  plaintiff's  brother  and  Par- 
rott  cannot  exonerate  the  defendant  on  the 
ground  that  there  was  no  communication  to 
the  public  Tuson  v.  Bvans,  12  A.  &  B.  733 ; 
Snyder  v.  Andrews,  6  Barb.  (N.  Y.)  48 ;  Elene 
V  Ruff,  1  Iowa,  482;  Swindle  v.  State,  2 
Yerg.  (Tenn.)  581,  24  Am.  Dec.  515;  Odgers, 
supra,  161;  Brown  t.  L.  Co.,  167  N.  G.  9, 
82  S.  B.  961,  L.  R.  A.  1915B,  275,  Ann.  Cas. 
1916B,  631. 

[6]  But  the  defendant  argued  that,  even 
if  this  be  granted,  still  there  was  no  publica- 
tion by  him,  because  the  paper  was  communi- 
cated directly  to  the  plaintiff,  and  the  plain- 
tiff alone  divulged  Its  content&  We  have 
stated  the  general  rule  to  be  that  the  com- 
munication of  libelous  matter  to  the  person 
defamed  does  not  of  itself  constitute  a  pub- 
lication. The  defendant's  argument  involves 
the  question  whether  the  rule  is  inflexible 
or  whether  it  is  subject  to  exception  or  quali- 
fication. The  suggestion  that  as  a  principle 
it  is  immutable  cannot  be  adopted.  The  ulti- 
mate concern  is  the  relation  that  existed  be- 
tween the  writing  of  the  paper  and  the  dis- 
closure of  its  contents  by  the  plaintiff.  For 
running  through  the  entire  law  of  tort  is 
the  principle  that  a  causal  relation  must  ex- 
ist between  the  damage  complained  of  and 
the  act  which  occasions  the  damage.  Unless 
such  relation  exists,  the  damage  is  held  to 
be  remote,  and  cannot  be  recovered;  but,  if 
such  relation  does  exist,  the  wrongful  act  is 
held  to  be  the  cause  of  the  damage.  So  in 
this  case  we  cannot  disregard  the  relation 
of  cause  and  effect. 


'^here  is  no  publication  such  as  to  give  rise 
to  a  dvil  action  where  hbelons  matter  as  sent 
to  the  person  hbeled,  unless  the  sender  in- 
tends, or  has  reason  to  suppose  that  the  matter 
will  reach  third  persons  (which  in  fact  hap- 
pens) or  such  result  naturally  flows  from  the 
sending."  Street's  Found.  Leg.  Ldab.  voL  1, 
296. 
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[6]  Under  tbls  principle  the  mailing  of  a 
libelous  letter  to  a  person  whose  clerk,  in 
pursuance  of  a  custom  known  to  the  sender, 
opens  and  first  reads  the  letter  constitutes  a 
ptiblication.  Delacroix  v.  Theyenot,  2  Star- 
kie,  63;  Pullman  v.  Hill,  1  Q.  B.,  524 ;  Bum- 
ney  ▼.  Worthley,  186  Mass.  144,  71  N.  E.  316, 
1  Ann.  Cas.  189.  Whether  the  principle  ex- 
tends to  a  disclosure  by  the  person  libeled  is 
to  be  determined  by  the  causal  relation  ex- 
isting between  the  libel  and  the  publication. 
The  sending  of  libelous  matter  to  a  person 
known  by  the  sender  to  be  blind,  or  having 
sight,  to  be  unable  to  read,  and  therefore 
obliged  to  have  it  read  by  another,  is,  when 
read,  a  publication  by  the  sender,  because 
such  exposure  of  the  subject-matter  is  the 
proximate  result  of  the  writing  and  sending 
of  the  communication.  Allen  y.  Wortham, 
89  Ky.  485, 13  S.  W.  73 ;  WUcox  v.  WLoon,  64 
Vt  450,  24  Atl.  244,  15  I/.  B.  A.  760,  33  Am. 
St  Bep.  936.  These  exceptions  are  based  up- 
on the  principle  that  the  act  of  disclosure 
arises  from  necessity.  But  necessity  is  not 
predicated  exclusively  on  conditions  which 
are  physicaL  Necessity  may  be  superin- 
duced by  a  fear  which  is  akin  to  duress.  A 
threat  may  operate  so  powerfully  upon  the 
mind  of  an  immature  boy  as  to  amount  to 
coercion ;  and,  when  an  act  is  done  through 
coercion,  it  is  not  voluntary. 

In  the  letter  referred  to  there  is  a  threat 
of  prosecution  and  imprisonment.  When  it 
was  received  the  plaintiff  was  between  14 
and  15  years  of  age,  and  his  youth  was 
known  to  the  defendant.  With  knowledge 
of  the  plaintiff's  immaturity,  of  the  character 
of  the  accusation  and  menace  contained  in 
the  letter,  of  the  probable  emotion  of  fear, 
and  the  impelling  desire  for  advice  on  the 
part  of  the  plaintiff,  the  defendant  must 
have  foreseen  the  plaintiff's  necessary  ex- 
posure of  the  letter  as  the  natural  and  prob- 
able result  of  the  libel.  Indeed,  under  the 
charge  of  his  honor  the  jury  found  from  the 
evidence  that  the  defendant  had  reasonable 
ground  to  know  that  the  letter  would  neces- 
sarily be  seen  by  third  persons.  Obviously, 
then,  the  act  of  the  defendant  was  the  proxi- 
mate cause  of  the  publication.  FonvlUe  v. 
McNease,  Dudley  Law  (S.  G.)  303,  31  Am. 
Dec.  556;  Miller  v.  Butler,  6  Gush.  (Mass.) 
71,  52  Am.  Dec.  768;  Bollard  v.  Batchelder, 
84  Va.  664,  5  S.  B.  695.  This  conclusion 
disallows  all  the  exceptions  relating  to  the 
motion  for  nonsuit,  and  to  the  defendant's 
prayer  for  peremptory  instructions. 

[7,8]  The  defendant  excepted  to  his  hon- 
or's refusal  to  give  the  jury  this  Instruction : 

"That  owing  to  the  large  number  of  type- 
writers of  different  kinds  and  makes  now  in 
ase,  and  the  similarity  in  styles  of  typewriting 
in  the  various  schools,  the  jury  should  scan  with 
care  the  evidence  of  the  expert  before  arriving 
at  a  conclusion  that  defendant  wrote  the  let- 
ter complained  of*"* 


The  defendant  relies  on  Boxly  ▼•  Buxton, 
92  N.  0.  479.  There  the  Issue  was  whether 
the  bond  suevc  on  had  been  executed  by  the 
defendant's  Intestate.  The  plaintiff  intro- 
duced evidence  of  the  intestate's  admission 
that  he  had  signed  the  note,  and  each  party 
introduced  expert  evidence  relating  to  the  al- 
leged signature.  The  trial  judge  Instructed 
the  Jury  that  evidence  of  the  intestate's  ad- 
mission. If  accepted  as  true,  was  entitled  to 
greater  weight  than  the  expression  of  opin- 
ion by  expert  witnesses,  and  that  an  opinion 
as  to  handwriting  should  be  received  with 
caution.  On  appeal  It  was  held  that  an  ex- 
ception to  this  instruction  was  untenable; 
but  it  may  be  remarked  that  the  learned  Jus- 
tice who  wrote  the  opinion  was  contrasting 
the  relative  value  of  positive  with  opinion  evi- 
dence and  pertinently  said  that  there  "could 
be  no  harm  In  making  the  observation  In  re- 
gard to  these  classes  of  evidence  and  their  re- 
lation to  the  controversy."  But  he  did  not 
say  that  refusal  to  give  the  instruction  would 
have  constituted  reversible  error.  We  should 
hesitate  to  hold  that  there  may  not  be  cases 
In  which  it  would  be  proper  for  the  court  to 
tell  the  Jury  that  expert  testimony  should 
be  received  with  caution;  and  we  should  be 
equally  reluctant  to  pronounce  such  instruc- 
tion an  inflexible  necessity.  As  the  testi- 
mony of  an  expert  ought  neither  to  be  blind- 
ly accepted  nor  arbitrarily  rejected,  so  the 
question  whether  it  is  to  be  considered  like 
other  evidence  or  received  vrith  caution  may 
depend  upon  the  drcumstanoes  developed  in 
the  triaL  But;  generally  speakihg,  expert 
testimony  should  be  subject  to  the  tests  that 
are  ordinarily  applied  to  the  evidence  of 
other  witnesses,  and  to  the  court's  Instnic- 
tion  that  the  Jury  must  find  the  facts  upon 
their  own  sound  Judgment.  Ballroad  v. 
Thurl,  32  Kan.  255,  4  Pac.  352,  49  Am.  B^ 
484;  Garter  v  Baker,  1  Sawy.  512,  526,  Fed. 
Gas.  No.  2472;  Bggers  v.  Bggers,  57  Ind. 
461;  Guneo  v.  Bessoni,  «e3  Ind.  524;  U.  S. 
V.  Pendergast  (O.  .C.)  32  Fed.  198 ;  Madden  v. 
Goal  Go.,  133  Iowa,  699,  111  N.  W.  57,  60; 
Byder  v.  State,  100  6a.  528,  28  8.  £.  246»  38 
L.  B.  A.  721,  62  Am.  St  Bep.  334;  Bumey 
V.  Torrey,  100  Ala.  157, 14  South.  685,  46  Am. 
St  Bep.  83.  We  find  nothing  in  the  record 
which  removes  the  evidence  referred  to  from 
the  operation  of  the  general  principle,  and 
for  this  reason  exception  7  Is  overruled. 

The  exceptions  disposed  of  are  those  wfaidi 
were  chiefly  relied  on  in  the  argument  We 
have  not  overlooked  the  others,  but  have 
given  them  due  consideration;  and,  having 
regard  to  the  evidence  and  the  charge,  we 
have  concluded  that  they  cannot  be  sus- 
tained. Upon  a  careful  review  of  the  entire 
record,  we  find  no  sufllcient  cause  for  dis- 
turbing the  result  of  the  trial. 

No  error. 


N.a) 


(188  N.  C.  281) 
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Wm.  H.  &  Thos.  W.  Ruffln,  of  liouisbnrg, 
for  appellants. 
W.  Ml  Person,  of  Loulsbnrg,  for  appellees. 


(Supreme  Court  of  North  CaroBna.    BiCarch  29, 

1022.) 

1.  Hloliways  ^=s>l24— Statsto  held  not  to  aa- 
thorize  levy  of  tax  for  olBklBg  fund  to  pay 
Mghway  bonds. 

Under  Pab.  Loc  Laws  1919,  c.  178,  creat- 
Ina  road  improvement  taxing  district  author^ 
ixing  the  commissioners  to  levy  a  tax  sufficient 
to  pay  the  annnal  interest  on  the  road  bonds, 
and  providing,  in  section  10,  for  levy  of  tax  "for 
the  purpose  of  providing  for  the  payment  of 
said  bonds  and  the  interest  thereon,  and  for  the 
construction,  improvement,  and  maintenance  of 
the  roads,"  without  expressly  authorizing  the 
levy  of  a  tax  for  the  creation  of  a  sinking  fund 
with  which  to  pay  principal  of  bonds,  the  com- 
xnissioners  had  no  authority  to  levy  a  tax  for 
such  a  sinking  fund. 

2.  Hlotiways  «=>90— Validity  of  bonds  aot  af* 
footed  ty  failure  of  statute  to  provide  for 
oroatloo  of  sinking  fund. 

Failure  of  Pub.  Loc.  Laws  1919,  c.  173,  cre- 
ating highway  district,  and  authorizing  issuance 
of  bonds  for  construction  of  roads,  to  provide 
for  the  creation  of  a  sinking  fund,  and  to  au- 
thorise a  tax  levy  for  sinking  fund  purposes,  did 
not  affect  the  validity  of  the  bonds. 

Hoke,  J.,  dissenting. 

Appeal  from  Superior  Omrt,  Franklin 
County;  Bond,  Judge. 

Action  by  J.  J.  Ck)oper  and  others  against 
tbe  Board  of  County  Ckimmissloners  of  Frank- 
lin County.  From  a  portion  of  the  Judgment 
rendered,  the  defendants  appeal.    Ai&rmed. 

This  was  a  proceeding  to  restrain  the  de- 
fendants from  levying  a  higher  rate  for  gen- 
eral county  purposes;  the  poor  fund,  and  pen- 
sions than  16  cents.  On  the  return  day  of 
the  restraining  order  the  court  adjudged  that 
the  21  cents  which  had  been  levied  on  the 
$190  worth  of  property  fOr  general  county 
Xnirposes,  the  poor  fund,  and  pensions  be  re- 
duced 80  that  the  aggregate  of  these  three 
charges  be  reduced  to  15  cents,  the  right  be- 
ing reserved  to  the  commissioners  to  redis- 
tribute the  relative  proportion  of  15  cents  as 
In  their  judgment  is  to  the  best  interest  of 
the  county,  and  it  was  further  adjudged  that 
the  levy  in  Sandy  Creek  township  for  this 
year,  purporting  to  be  75  cents  on  the  $100 
worth  of  property  for  road  bonds,  be  "reduced 
to  sudi  an  amount  as  is  required  in  good 
faith  to  pay  the  interest  on  said  bonds,''  and 
that  the  poll  tax  levied  shall  also  be  reduced 
to  constitutional  equation  between  the  poll 
tax  on  one  side  and  property  tax  on  the  other. 

The  defendants  appealed  from  so  much  of 
the  Judgment  as  directed  that  the  levy  of  76 
cents  in  Sandy  Creek  township  for  roads  this 
year  should  be  reduced  to  a  sum  suflSdent 
to  pay  the  Interest  on  said  bonds. 


CLARK,  0.  J.  The  error  assigned  Is  to  the 
ruling  that  the  levy  of  taxes  in  Sandy  Creek 
township  for  payment  on  road  bonds  this 
year  should  be  limited  to  the  levy  of  a  sum 
sufficient  to  pay  the  annual  interest  on  tbe 
bonds.  This  is  levied  in  a  special  taxing  dis- 
trict after  an  election  held  under  a  special 
act  of  the  General  Assembly  constituting  said 
taxing  district,  and  creating  the  township 
road  commission,  a  corporation,  with  special 
powers  and  duties. 

CJhapter  173,  Public  Local  Laws  1919,  cre- 
ated said  taxing  district,  and  th6  township 
road  commission  for  said  township,  a  corpo- 
ration, imposing  upon  it  special  i>owers  and 
duties.  Under  the  power  thus  conferred,  the 
Boad  Commission  issued  and  sold  $50,000  of 
road  bonds  to  run  40  years,  and  received  and 
expended  the  proceeds  thereof  in  the  con- 
struction of  roads.  Upon  the  sale  of  said 
bonds  the  duty  was  Imposed  on  the  township 
road  commission  to  levy  a  tax  sufficient  to 
pay  the  annual  Interest,  but  not  to  provide 
for  a  sinking  fund,  and  the  construction  of 
roads  not  to  exceed  the  limit  voted  by  the  citi- 
zens of  the  township,  the  maximum  author- 
ized being  76  cents  on  $100  worth  of  proper- 
ty.   Section  10  of  said  act  provides: 

"For  the  purpose  of  providing  for  the  pay- 
ment of  said  bonds  and  the  interest  thereon,  and 
for  the  construction,  improvement,  and  mainte- 
nance of  the  roads  of  said  township,  the  board 
of  county  commissioners  of  the  said  county, 
shall,  annually  and  at  the  time  of  levying  county 
taxes,  levy  and  lay  a  special  tax  on  all  persons 
and  property  subject  to  taxation  within  the 
limits  of  said  township,  of  not  less  than  twenty- 
five  cents  and  not  more  than  seventy-five  cents, 
on  the  one  hundred  dollars  assessed  valuation 
of  property." 

[1]  The  question  presented  Is  whether,  un- 
der the  authority  to  provide  for  "the  pay- 
ment of  said  bonds  and  the  interest  thereon 
and  for  the  construction,  improvement  and 
maintenance  of  roads  of  said  township,"  the 
board  of  county  commissioners  can  levy  a  tax 
not  only  to  provide  for  the  construction,  im- 
provement, and  maintenance  of  the  roads  of 
said  township,  and  for  the  payment  of  the  in- 
terest accruing  on  the  bonds  issued  therefor, 
but  whether  it  authorized  the  commissioners 
to  levy  an  additional  amount  to  accumulate 
a  sinking  fund  to  pay  the  principal  not  yet 
due.  The  act  does  not  duthorlze  the  creation 
of  a  sinking  fund,  and  that  proposition  was 
not  submitted  to  a  vote  of  the  people  of  the 
township. 

In  Lumberton  t.  Nuveen,  144  K,  O.  806,  66 
S.  BL  940,  the  act  provided  that  the  oommls- 
sioners  "shall  levy  a  special  tax  sufficient  to 
provide  for  the  Interest  and  sinking  fond.** 

The  defendants  rely  upon  Hotel  Ck>.  t.  Bed 
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Springs,  157  N.  0.  137,  72  S.  D.  837,  where  It 
was  held  that  an  act  authorizing  a  munici- 
pality to  issue  bonds  for  water  and  sewerage 
system  was  not  invalid  because,  at  the  pres- 
ent rate  of  taxation,  there  was  not  sufficient 
revenue  to  raise  the  sinking  fund  to  retire 
the  bonds  at  maturity.  The  court  held  that 
the  Legislature  could  subsequently  increase 
the  tax  rate  for  that  purpose,  or  it  might  be- 
come unnecessary  by  reason  of  the  growth  of 
the  town  and  the  increase  in  taxable  prop- 
erty. 

In  Gastonia  v.  Bank,  165  N.  C.  507,  81  S. 
E.  755,  it  was  held  that,  where  the  bonds 
were  issued  by  a  municipality  under  statu- 
tory authority,  for  necessary  purposes,  with- 
out provision  for  a  special  levy  of  taxes  to 
pay  the  interest  and  to  create  a  sinking  fund, 
the  dty  has  the  power  to  pay  the  interest 
and  create  ax  sinking  fund  for  the  bonds  if 
the  general  revenue  derived  under  the  limit 
fixing  its  taxing  power  is  sufficient,  and,  if 
not  sufficient,  the  bonds  will  not  be  declared 
invalid  on  that  account. 

In  these  decisions  it  is  not  held  that  there 
is  any  authority  to  levy  a  tax  sufficient  to 
create  a  sinking  fand  when  the  act  does  not 
80  specify  but  merely  that  the  bonds  are  val- 
id without  it  On  the  contrary,  it  was.  ex- 
pressly held,  in  Commissioners  of  Pitt  Coun- 
ty y.  MacDonald,  148  N.  C.  125,  61  S.  B.  643: 

"When  bonds  are  issued  by  a  county  by  pop- 
ular Tote,  under  legislative  authority,  which 
does  not  further  provide  for  a  levy  to  exceed 
the  constitatlonal  limitation  for  principal,  in- 
terest or  for  a  sinking  fund,  the  commission- 
ers are  without  authority  to  levy  a  tax  to  ex- 
ceed the  restriction." 

This  case  has  often  been  cited  since  with 
approval.  See  citations  to  that  case  in  the 
Anno.  Ed. 

As  suggested  In  Hotel  Co.  ▼.  Red  Springs, 
supra,  the  Legislature  may  have  thought  prop- 
er to  leave  the  collection  of  taxes  for  the 
sinking  fund  to  some  future  Legislature,  and 
it  iB  a  very  doubtful  question  whether  the 
creation  of  a  sinking  fund  for  that  purpose 
is  sound  public  policy,  for,  as  counsel  for  the 
plaintiffs  observed,  a  "sinking  fund  has  very 
often  proven  to  be  a  sunken  fund,"  and  It  Is 
also  doubtful  whether.  In  the  present  finan- 
cial condition  of  the  country,  and  the  pres- 
sure of  high  taxes.  It  la  advisable  to  antici- 
pate the  payment  of  the  principal  of  this  In- 
debtedness by  the  collection  of  a  fund  at  the 
present  day  which  (if  not  lost)  shall  meet  the 
payment  of  the  principal  at  some  future  day 
when  the  people  of  the  township  at  the  ma- 
turity of  the  bonds  will  be  far  more  numer- 
ous and  better  able  financially  to  meet  that 
payment  if  they  do  not  prefer  to  renew  the 
bonds.  It  is  said  that  no  part  of  the  bonded 
Indebtedness  of  this  state  has  ever  really 
been  paid,  but  has  always  been  renewed  from 
time  to  time  at  maturity  of  the  indebtedness. 

But,  at  any  rate,  the  language  of  the  stat- 
ute (section  10)  provides: 


"That  for  the  purpose  of  providing  for  the 
payment  of  said  bonds  and  the  interest  there- 
on, and  for  the  construction,  improvement,  and 
maintenance  of  the  roads  of  said  township,  the 
board  of  county  commissioners  of  the  said  coun- 
ty, shall,  annually  and  at  the  time  of  levying 
county  taxes,  levy  and  lay  a  special  tax  on  all 
persona^  and  property  nubject  to  taxation  within 
the  limits  of  said  township,  of  not  less  than 
twenty-five  cents  and  not  more  than  seventy- 
five  cents." 

To  same  purport  are  sections  9  and  15  of 
the  act  The  purpose  for  the  levy  of  tax  Is 
specified  to  be  the  construction.  Improvement, 
and  maintenance  of  the  roads  of  said  town- 
ship. The  act  provides  that  the  taxation 
shall  be  used  to  provide  for  the  payment  of 
said  bonds,  but  this  means  at  maturity,  and 
is  not  a  requirement  that  the  taxes  shall  be 
levied  now  sufficient  In  amount  to  provide  for 
the  creation  of  an  idle  fund  as  a  sinking  fund 
in  anticipation  of  the  maturity  of  the  bonds. 
The  Interest  is  to  be  paid  each  year  as  It  flills 
due,  nor  can  the  principal  be  called  for  until 
due.  Its  payment  Is  to  be  met  when  the  bonds 
become  due,  and  not  at  the  present  time, 
long  years  before  their  maturity.  When  the 
bonds  fall  due  40  years  ftrom  date  the  wealth 
of  the  township  may  be  such  as  to  make  the 
tax  sufficient  for  the  payment  of  the  prind- 
paL  The  people  of  that  day— 40  years  hence 
— can  better  take  care  of  their  own  affairs 
than  this  generation.  They  may  see  fit  to  re- 
new the  bonds,  as  the  state  and  many  other 
municipalities  have  done  heretofore,  or  they 
may  pay  them  as  they  may  see  fit 

If  the  Legislature  had  intended  that  the 
levy  should  be  sufficient  not  only  to  provide 
for  the  purposes  named  in  the  act — ^"the  in- 
terest on  the  bonds  and  the  congtructlonf  im- 
provement and  maintenance  of  said  roads" — 
but  there  should  be  a  levy  yearly  to  accumu- 
late out  of  this  generation  a  fund  sufficient 
for  the  payment  of  the  principal  of  the  bonds 
40  years  hence,  it  would  doubtless  have  adopt- 
ed a  plan  now  recognized  as  far  safer  than 
a  sinking  fund  of  Issuing  "serial  bonds,"  so 
that  some  of  the  principal  shall  fall  due  and 
be  paid  each  year. 

"Without  legislative  authority  a  sinking 
fund  could  not  be  created"  (Hightower  v. 
Ralegh,  150  N.  C.  571,  65  S.  BL  279;  Jones  t. 
New  Bern,  152  N.  C.  65,  67  S.  B.  73),  nor  can 
a  tax  be  levied  even  to  pay  Interest  unless  so 
specified  and  authorized,  though  this  would 
not  make  the  bonds  invalid  (Underwood  t. 
Aaheboro,  152  N.  C.  642,  68  S.  B.  147 ;  Pritch- 
ard  V.  Com'rs,  160  N.  C.  479,  76  S.  B.  488; 
Jackscm  v.  Com'rs,  171  N.  C.  382,  88  S.  B. 
521).  In  Proctor  v.  Oom'rs,  182  N.  O.  56,  108 
S.  B.  360,  the  creation  of  a  sinking*  fund  was 
required  by  the  act. 

[2]  The  Legislature  has  not  seen  fit  In  this 
act,  by  the  device  of  serial  bonds,  to  provide 
for  the  levy  of  taxes  to  pay  any  part  of  the 
bonds  each  year,  and,  as  the  creatloh  of  a 
sinking  fund  Is  not  named  as  one  of  the  pur- 
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poses  authorized  by  the  statate  or  by  vote  of 
the  people,  we  think  his  honor  was  correct  in 
restricting  the  taxes  to  be  leyied  to  the  pnr- 
IKMses  named  in  the  act,  and  held  that  the 
levy  purporting  to  be  "75  cents  on  the  $100 
worth  of  property  for  the  pnrpose  of  paying 
bonds  should  be  reduced  to  such  an  amount 
as  is  required  in  good  faith  to  pay  the  inter- 
est on  said  bonds.*'  In  this  case  neither  the 
statute  nor  the  popular  vote  authorizes  a  sink- 
ing fund.  The  bonds  are  yalld,  but  no  levy 
can  be  made  to  create  a  sinking  fund. 
Affirmed* 

HOEtB,  J.  (dissenting).  I  dissent  from  so 
much  of  the  opinion  as  denies  the  power  to 
levy  a  tax  for  a  sinking  fund,  the  amount 
being  within  the  75  cents  authorized  by  stat- 
ute and  approved  hy  the  voters.  I  am  of 
•opinion  that  there  is  ample  power  conferred 
to  levy  this  tax  In  question,  and  that  the 
same  is  being  providently  exercised  by  the 
commissioners. 

In  the  cases  dted,  so  ftir  as  examined,  no 
power  to  levy  a  special  tax  existed. 


(183  N.  C.  771) 

8TATE  V.  JESSUP.    (No.  346.) 

(Supreme  Court  of  North  Carolina.    April  1% 

1922.) 

1.  Homioide  ^=»235— Evidence  of  reckless  driv- 
ing in  violation  of  criminal  statute  Is  suffl- 
clent  to  convict  of  manslaughter. 

In  a  prosecution  for  manslaughter  caused 
by  criminal  negligence  in  driving  an  automobile 
on  the  wrong  side  of  the  road  without  reasona- 
ble care,  contrary  to  C.  S.  f§  2817,  2518,  evi- 
dence of  such  recklessness  as  is  incomimtible 
with  a  proper  regard  for  human  life  or  limb 
or  that  the  injury  was  likely  to  occur  under 
the  drcumstances,  is  sufficient  for  conviction, 
though  the  speed  limit  was  not  violated;  the 
commission  of  a  dangerous  act  which  is  in  it- 
self a  violation  of  a  statute  intended  to  prevent 
injury  to  the  person  constituting  manslaughter 
at  least,  when  death  of  another  ensues. 

2.  Criminal  law  <d=»368( I )— Homicide  <g=s>l7l 
(I)— Testimony  that  defendant's  companions 
had  liquor  on  occasion  of  reckless  driving 
held  competent. 

In  a  prosecution  for  manslaughter  caused 
by  reckless  driving  of  an  automobile,  testimony 
that  defendant's  companions  had  liquor  on  such 
occasion  and  were  under  its  influence  was  com- 
petent as  res  gestoe  and  as  tending  to  show  de- 
fendant's opportunity  to  obtain  whisky. 


3.  Homioide  ^=^169(2)  —  Testimony  that  de- 
fendant tried  to  borrow  money  to  enable  com- 
)ianion  to  buy  whisky  held  competent. 

In  a  prosecution  for  manslaughter  caused 
by  reckless  automobile  driving,  testimony  that 
defendant  that  morning  had  tried  to  borrow 
money  to  enable  a  companion  to  buy  whisky 
heUt  competent  as  bearing  directly  on  the  fact 


that  he  and  his  party  intended  to  provide  them- 
selves therewith  for  the  occasion. 

4»  Criminal  law  4S=»45I(3)  —  Testimony  that 
defendant  was  under  Influence  of  liquor  held 
eompetent  as  statement  of  fact. 
In  a  prosecution  for  manslaughter  caused 
by   reckless  driving   of  an  automobile,   test!" 
mony  that  defendant,  a  short  time  before,  was 
under  the  influence  of  liquor,  h€l4  competent 
as  a  statement  of  fact*  actually  observed  by 
the  witness  at  the  time  as  evidenced  by  defend- 
ant's conduct  and  appearance. 

Appeal  from  Superior  Court,  Surry  Coun- 
ty; Long,  Judige. 

C!harles  Jessup  was  convicted  ot  man- 
slaughter caused  by  negligently  running  an 
automobile,  and  he  appeals.    No  error. 

Indictment  for  manslaughter  caused  by 
negligently  running  an  automobile,  thereby 
causing  the  death  of  one  O.  N.  Swanson. 

There  was  evidence  on  the  part  of  the 
state  tending  to  show:  That  the  Swansons, 
the  father,  O.  N.  Swanson,  and  son,  Cnaude 
Swanson,  driver,  on  the  front  seat,  two 
daughters  and  a  younger  son  on  a  rear  seat, 
were  traveling  in  a  Mitchell  car  on  the  im- 
proved highway  going  north  from  Pilot 
Mountain  to  Westfleld  about  8  o'clo<^  p.  m. 
on  June  12,  1921. 

About  four  miles  from  Pilot  Mountain  and 
on  a  curve  In  said  road,  a  Ford,  driven  by 
the  defendant  and  occupied  by  himself  and 
other  young  men,  had  a  head-on  collision 
with  the  Mitchell  car  just  at  the  curve,  and 
in  consequence  of  such  collision  Mr.  O.  N. 
Swanson  was  seriously  injured  and  died  soon 
afterwards.  At  the  curve,  the  point  of  col- 
lision, the  road  was  22  feet  wide.  Immediate- 
ly to  its  right  was  an  embankment.  The 
Mitchell  car,  going  north,  was  running  to 
the  right  of  the  center  of  the  road,  within  12 
or  15  inches  of  the  embankment  The  Ford 
car»  coming  south,  instead  of  taking  the 
right  at  the  curve,  cut  across  the  curve,  and 
at  the  time  of  the  collision  was  plainly  on 
the  right  of  way  of  the  MitcheU  car.  The 
radiator  of  the  MitcheU  car  showed  that  it 
was  a  head-on  collision.  After  the  oollision 
(Record,  p.  7): 

"The  Swanson  car  was  something  like  a 
half  foot  from  the  bank;  that  is,  the  right 
front  wheel.  The  Jessup  car  something  like 
2%  feet,  probably  three  feet.  The  rear  of 
the  Swanson  car  was  2%  feet  from  the  bank 
and  the  rear  of  the  Jessup  car  4  or  4^^, 
Where  the  cars  were  standing  when  I  saw 
them,  they  were  further  towards  Westfleld.  I 
do  not  know  where  the  cars  had  skidded; 
both  cars  were  pointing  toward  the  bank." 

At  the  point  of  collision,  the  Ford  car,  if 
properly  driven,  would  have  bad  16  feet  of 
passage  room  to  the  right  of  the  Mitchell 
car.  There  was  a  road  called  the  Bryant 
Road  which  entered  the  improved  highway 
about  opposite  the  point  of  collision. 
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Cy  Bryant  testified  (Record,  p.  9): 


Ml 


'I  live  about  800  yards  west  of  the  place 
where  the  collision  occurred.  There  is  a  road 
leading  from  my  father's  house  to  the  main 
road.  At  the  time  of  the  collision,  I  was  com- 
ing from  my  father's  house  and  got  to  the 
cherry  tree  where  I  saw  two  cars  coming,  both 
on  the  right  hugging  the  curve.  I  stopped 
about  30  steps  from  the  highway.  The  Swan* 
son  car  was  going  north;  the  Jessup  car, 
south.  The  Swanson*car  pulled  to  the  right, 
very  near  the  bank;  the  Jessup  car  cut  to  the 
left  right  against  Swanson.  Then  I  heard  the 
crash.  Charlie  Jessup  was  driving.  Claude 
Swanson  was  dbriving  Swanson's  car.  I  stepped 
the  distance  from  where  I  stopped  to  the  road, 
and  it  was  SO  steps." 

At  the  carve,  one  could  see  from  the  flonth 
going  north  127  feet  There  la  evidence  that 
the  defendant  was  drinking  the  day  of  the 
accident,  and  his  reputation  as  a  whisky 
drinker  was  bad. 

There  was  evidence  for  defendant  tending 
to  show  that  the  collision  occurred  at  or 
near  the  center  of  the  highway ;  that  Charles 
Jessup  was  not  drinking  or  under  the  in- 
fluence of  liquor  on  the  occasion ;  and,  at  or 
about  the  time  of  the  occurrence,  the  atten- 
tion of  the  defendant  was  attracted  by  the 
approach  of  a  third  car,  from  a  side  road, 
and  which  was  about  to  enter  the  highway 
at  or  near  the  point  where  defendant's  car 
then  was.  The  jury  rendered  a  verdict  of 
guilty  of  manslaughter  and  judgm^it  on 
the  verdict,  and  defendant  excepted  and  ap- 
pealed. 

J.  H.  Folger,  of  Mt.  Airy,  for  appellant 
J.    8.   Manning,    Atty.    Gen.,   and   Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

HOKB,  J.  Notwithstanding  the  earnest 
and  forcible  presentation  of  his  case  by  de- 
fendant's counsel,  we  are  constrained  to  hold 
that  no  reversible  error  has  been  shown  in 
the  record. 

The  jury,  accepting  the  state's  version  of 
the  matter,  have  convicted  the  defendant  of 
causing  the  death  of  O.  N.  Swanson,  as 
charged  in  the  bill  of  indictment,  by  his 
criminal  negligence  in  driving  his  car  on 
the  wrong  side  of  the  road,  and  in  operating 
the  same  without  taking  reasonable  and 
proper  care,  contrary  to  the  provisions  of 
the  statute  applicable.  Consolidated  Stat- 
utes, M  2en,  2618. 

[1]  Both  of  these  sections  were  enacted 
as  necessary  to  a  proper  protection  of  per- 
sons upon  the  highways  of  the  state,  and  be- 
cause, with  the  high-power  vehicles  now 
▼ery  generally  in  use,  a  violation  of  these 
regulations  was  not  unlikely  to  result  in 
serious  and  oftentimes  in  fatal  injuries.  In 
the  recent  case  of  State  t.  Rountree,  181  N. 
a  686, 106  S.  B.  669,  Associate  Justice  Stacy 
In  a  dear  and  fbrdble  opinion  deals  with 


these  statutes  and  the  underlying  reasons 
for  their  enactment,  and  It  was  there  held, 
among  other  things,  as  pertinent  to  the  facts 
of  the  present  record: 

''Where  one  is  tried  for  the  reckless  driving 
of  an  automobile  made  criminal  by  our  statute 
(C.  S.,  2618),  and  an  unintentional  killing  has 
been  established  by  him,  evidence  is  sufficient 
for  conviction  of  manslaughter  which  tends  to 
show  such  recklessness  or  carelessness  as  is  in- 
compatible with  a  proper  regard  for  human  life 
or  limb,  or  that  such  injury  was  likely  to  oc- 
cur under  the  circumstances. 

"The  commission  of  a  dangerous  act  in  it- 
self a  violation  of  a  statute,  intended  to  prevent 
injury  to  the  person,  when  death  to  another 
ensues  renders  the  actor  guilty  of  manslaughter 
at  least    •    •    • 

"Where  an  act  makes  reckless  driving  of  au- 
tomobiles upon  the  public  highways,  under  cer- 
tain conditions,  a  criminal  offense,  and  there 
is  a  proviso  fixing  various  speed  limits  there- 
on as  to  different  localities  and  conditions  crim- 
inal negligence  per  se  and  indictable,  the  provi- 
so as  to  the  speed  limits  does  not  necessarily 
preclude  conviction  of  the  offense  prescribed 
in  the  body  of  the  act  for  recklessness  while 
driving  at  less  speed.** 

[2,  8]  It  was  insisted  for  defendant  that 
prejudicial  error  was  committed  in  the  ad- 
mission of  certain  testimony  over  his  objec- 
tion, tending  to  show  that  others  of  the  par- 
ty had  liauor  on  the  occasion  and  showed 
evidences  of  being  under  its  influence.  There 
was  direct  testimony  to  the  effect  that  de- 
fendant also  had  taken  whisky  at  the  time, 
and  the  statements  objected  to  were  not  only 
competent  as  presenting  the  conditions  ex- 
istent at  the  time  of  the  occurrence,  a  part 
of  the  res  gestae,  but  also  as  tending  to  show 
that  defendant  had  every  opportunity  for 
obtaining  whisky  at  the  time.  And  the  tes- 
timony, also  objected  to,  that  defendant  on 
the  morning  of  the  same  day  had  endeavored 
to  borrow  $5  for  the  purpose  professed  by 
him  at  the  time  to  enable  his  brother  to 
buy  whisky,  bore  directly  on  the  fact  that 
defendant  and  his  party  in  the  car  had  the 
purpose  of  providing  themselves  with  whis- 
ky for  the  occasion. 

[4]  Again,  it  is  urged  that  a  witness  was 
allowed  to  express  that  "defendant  a  short 
time  before  the  occurrence  was  under  the 
influence  of  liquor.'*  This  was  given  as  the 
Impression  of  the  witness  from  the  conduct 
and  appearance  of  defendant  under  the  wit- 
ness* actual  observation  at  the  time,  and 
where  relevant  is  held  competent  as  the 
statement  of  a  fact  Taylor  v.  Security  Co., 
145  N.  C.  383,  59  S.  B.  139,  15  L.  R.  A.  (N.  S.) 
583,  13  Ann.  Gas.  248;  Gilliland  ▼.  Board  of 
Education,  141  N.  O.  482,  54  S.  B.  413. 

The  case  in  its  essential  aspects  is  con* 
trolled  by  State  v.  Rountree,  and,  as  stated, 
there  has  been  no  egror  committed  in  the 
trial  of  the  causeb 

Ko  error. 


K.  a)  ACME  MFO.  CO.  t. 

(Ill 
(183  N.  C.  808) 

ACME  MFQ.  CO.  V.  TUCKER  &  NOBLES 

et  al.  (No.  286.) 

(Supreme  Conrt  of  North  Otrolina.    April  12, 

1922.) 

fl.  Carriers  ^=>I32&-Carrler  most   prove  do- 
livery  to  consignees  or  loss  of  goods  without 
its  default  or  proof  tliat  goods  were  loaded 
into  cisrs  and  transported  over  its  line. 
In  seller's  action  for  loss  of  goods  shown 
by  waybill,  bill  of  lading,  and  wheel  report  to 
have  been  loaded  into  and  transported  over 
the  carrier's  line,  it  had  the  burden  of  showing 
that  goods  were  delivered  to  consignees  or  that 
failure  to  deliver  was  not  by  ita  default. 

2.  Carriers  ^S985— Carrier  required  to  notify 
coRslonees  on  arrival  of  goods  and  deliver  to 
tliem. 

Carrier,  having  received  goods  for  trans- 
portation, must  notify  consignees  on  the  arriv* 
al  of  the  shipment  and  make  delivery  to  them. 

3.  Sales  ^s»35 1— Carrier  properiy  made  party 
defendant  in  seller's  action  against  buyers 
wlio  denied  having  received  goods  from  car- 
rier. 

In  seller's  action  against  buyers  for  goods 
shipped  and  consigned  to  buyers,  but  which 
buyers  denied  having  received  from  carrier,  it 
was  proper  to  make  the  carrier  a  party  de- 
fendant. 

4.  Trial  ^s»397(l)— Court  erred  in  rendering 
Jndlgment  without  finding  on  material  issue. 

In  seUer's  action  against  buyers  for  goods 
shipped  and  consigned  to  buyers,  in  which  the 
carrier  was  made  a  party  defendant  on  buyers' 
denial  of  having  received  goods  from  carrier,  it 
was  error  for  the  court,  under  C.  S.  |  002,  to 
render  a  Judgment  adverse  to  seUer  without 
passing  upon  question  of  whether  the  carrier's 
failure  to  deliver  the  goods  to  buyers  was  with- 
out default  on  carrier's  part. 

Stacy,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Hanover 
Coiuty;    Kerr,  Judge. 

Action  by  the  Acme  Manufftctaring  Ck>m- 
pany  against  L.  W.  Tucker  and  J.  E.  Nobles, 
copartners  trading  and  doing  business  as 
Tucker  ft  Nobles,  and  others.  Judgment  for 
defendants,  and  plaintifl  appeals.    New  trial. 

This  action  was  brought  to  recover  the  val- 
ue of  a  carload  of  fertilizer  shipped  by  plain- 
tiff from  Acme,  N.  C,  on  the  Atlantic  Coast 
Irine  Railroad  to  defendants  Tucker  &  Nobles 
at  Munford  siding,  a  blind  siding  or  non- 
agency  station  of  the  A.  O.  L.  R.  R.  two  miles 
north  of  Greenville,  N.  C,  and  operated  un- 
der the  control  of  the  A.  O.  L.  agency  at 
Greenville. 

There  is  uncontradicted  evidence  that  this 
carload  of  fertilizer  came  to  Greenville  and 
was  forwarded  thence  to  Munford  siding,  but 
that  it  was  never  received  by  Tucker  ft  No- 
Mes,  some  one  having  opened  the  car  and  re- 
moved the  contents,  and  that  there  has  been 
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a  trial  therefcHr  before  the  federal  court  at 
Wilson.  On  motion  of  the  defendants  Tucker 
ft  Nobles,  the  A.  C.  L.  R.  R.  Co.  and  the  Dl* 
rector  Generid  of  Railroads  were  made  party 
defendants,  and  the  railroad  company  an- 
swered, placing  responsibility,  if  any,  upon 
the  Director  General,  who  through  the  same 
counsel  as  the  railroad  company  admitted 
the  receipt  of  Soo  Line  car  No.  36986|  in 
which  this  carload  of  fertilizer  was  trans- 
ported, but  denied  any  liability  for  failure  to 
deliver  the  same. 

The  plaintiff  admitted  that  by  inadvert- 
ence they  notified  Tucker  &  Nobles  that  the 
fertilizer  had  been  shipped  in  *'8oo  Line  car 
No.  30086,"  whereas  in  truth  it  was  shipped 
in  "Soo  Line  car  No.  36d86."  There  was 
much  evidence  on  the  trial  in  regard  to  tills 
inadvertence  and  mistake  in  the  notice  sent 
by  the  plaintiff  to  Tucker  ft  Noblea 

The  jury  responded  to  the  issues  submitted 
that  the  plaintiff  shipped  over  the  A.  C.  U 
R.  R.  the  30  tons  of  fertilizer  in  Soo  car  No. 
36886  consigned  to  Tucker  ft  Nobles  at  Mun- 
ford siding,  but  that  the  defendants  Tucker 
ft  Nobles  never  received  said  fertilizer,  that 
the  value  of  the  same  was  $1,707.  The  evi- 
dence was  uncontradicted  that  the  con- 
signees. Tucker  &  Nobles,  inquired  of  the  rail- 
road agent  at  Greenville  frequently  if  a  car- 
load of  fertilizer  had  been  shipped  to  them  at 
that  point,  and  the  agent  replied  that  it  had 
not  been  received  there,  and  there  was  evi- 
dence  that  the  carload  was  later  placed  at 
Mimford  siding,  but  that  no  notice  was  given 
to  the  consignee  by  the  carrier  or  its  agent 
at  Greenville,  and  the  agent  himself  so  tes- 
tified, although  it  was  the  habit  of  the  car- 
rier to  give  such  at  that  siding ;  that  the  car 
was  broken  open  by  parties  unknown,  and 
the  contents  were  never  delivered  to  Tucker 
&  Nobles.  Judgment  was  entered  against 
the  plaintiff,  who  appealed. 

J.  G.  McCormick,  of  Wilmington,  and  J. 
Bayard  Clark,  of  Fayettevllle,  for  appellant. 

F.  G.  James  &  Sons,  of  Greenville,  and 
Wright  &  Stevens,  of  Wilmington,  for  ap- 
pellees Tucker  ft  Nobles. 

Rountree  ft  Oarr,  of  Wilmington,  for  ap- 
pellees Atlantic  Coast  Line  R^  Co.  and  Di- 
rector GeneraL 

CLARK,  C.  J.  [1]  It  being  admitted  by  aU 
parties  to  this  acticm  that,  according  to  the 
waybill,  the  bill  of  lading,  and  the  wheel  re- 
port, as  well  as  a  matter  of  fact,  the  car- 
load of  fertilizer  in  question  was  loaded  in- 
to, and  transported  over  the  A.  O.  I^  R.  R. 
in,  Soo  car  No.  36986,  the  title  at  once  pass- 
ed, when  it  was  so  loaded,  to  the  defendants 
Tucker  ft  Nobles,  the  consignees,  and  the 
burden  then  devolved  upon  the  carrier  r^re- 
sented  by  the  Director  Geaneral  to  show  a  de- 
livery thereof  to  Tucker  ft  Nobles  or  that 
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failure  to  deUver  the  same  was  not  by  de- 
fault of  the  carrier.  The  verdict  of  the  Jury 
determined  that  the  said  carload  which  had 
been  transported  in  Soo  car  No.  36d86,  con- 
signed to  Tucker  &  Nobles  at  Munford  siding, 
was  deUyered  by  the  railroad  at  said  siding, 
but  that  said  carload  was  never  delivered  to 
Tucker  &  Nobles,  and  that  the  value  thereof 
was  $1,707. 

The  other  finding  as  to  the  plaintiff  having 
erroneously  notified  Tucker  &  Nobles  that  the 
shipment  had  been  made  in  Soo  car  No.  80986 
seems  to  have  been  much  debated  at  the  trial 
and  the  issue  as  to  that  matter  established 
the  fact  of  this  inadvertency  but  we  cannot 
see  that  it  was  very  relevant  or  at  all  mate- 
rial. 

In  Mitchell  v.  Railroad,  110  S.  E.  859,  at 
this  term,  it  was  held  by  Hoke,  J.,  that  un- 
der Revisal,  i  2632,  as  amended  by  chapter 
461,  Laws  1907,  which,  as  amended,  is  now 
O.  8.  8516,  it  is  incumbent  upon  the  common 
carrier  of  freight  not  only  to  ship  the  goods 
promptly,  but  it  is  n^llgence  on  the  part  of 
the  carrier  not  to  make  delivery  at  destina- 
tion within  the  time  limited  by  the  statute, 
which  is  not  complied  with  "until  the  goods 
are  in  the  company's  warehouse  (or  at  des- 
tination) and  notice  duly  given."  The  rail- 
road agent  at  Greenville  testified  that  no  no- 
tice of  the  arrival  of  the  shipment  was  given 
to  Tucker  &  Nobles,  and  the  testimony  that 
they  frequently  inquired  for  it  is  uncontra- 
dicted. 

[2]  The  carrier  having  received  this  ship- 
ment, consigned  to  Tucker  &  Noises  at  Mun- 
ford siding,  the  title  thereupon  to  the  goods 
passed  to  the  consignees,  and  the  duty  devolv- 
ed upon  the  carrier  to  notify  the  consignees 
upon  the  arrival  of  the  shipment  and  to  make 
delivery.  Poythress  v.  iRailroad,  148  N.  C. 
391,  62  S.  E.  615,  18  L.  R.  A.  (N.  S.)  427; 
Bank  v.  Railroad,  153  N.  G.  351,  69  S.  E.  261. 

[8]  It  was  emin^itly  proper  and  indeed  es- 
sential to  the  disposition  of  the  questions  in- 
volved that  the  Director  General  should  be 
made  a  party  defendant. 

[4]  The  trial  was  Incomplete  because  the 
itssues  submitted  did  not  decide  the  material 
matters  necessary  for  a  final  judgment  to 
determine  the  ultimate  rights  of  the  parties 
in  each  side  as  between  themselves  Issues 
1  and  3  were  as  to  whether  the  plaintiff  no- 
tified the  consignees  correctly  as  to  the  num- 
ber of  car,  and  No.  4  whether  the  plaintiff 
corrected  this  error.  In  response  to  issue 
No.  2  the  jury  found  that  the  plaintiff  ship- 
ped over  the  A.  O.  L.  R.  R.  this  30  tons  of 
fertilizer  consigned  to  Tucker  &  Nobles  at 
Munford  siding,  and  that  it  was  delivered 
by  the  railroad  at  said  siding.  In  response 
to  Issue  5  the  jury  found  that  the  defend- 
ants Tucker  &  Nobles  did  not  receive  the  car 
of  fertilizer  shipped  by  the  plaintiff  to  them ; 


and  in  response  to  issue  No.  6  the  jury  found 
that  the  value  of  the  said  carload  of  fertilia^ 
er  was  |1,707. 

The  matters  found  on  Issues  2,  5,  and  6 
were  not  controverted  by  any  evidence,  and 
in  fact  were  admitted  by  all  parties  The 
real  Issue  was  as  to  whether  the  failure  of  the 
carrier  to  deliver  was  without  default  on 
its  part  The  .case  should  go  back  for  this 
additional  finding  of  fax;t,^and,  if  found 
against  the  .  Director  General,  judgment 
should  be  entered  In  favor  of  the  plaintiff 
and  against  the  Director  General.  It  would 
be  superfluous  to  render  judgment  In  favor 
of  the  plaintiff  against  the  consignees  with 
judgment  over  ^against  the  Direct(»r  G^eneraL 

In  the  language  of  the  statute  (O.  S.  |  002) 
the  judgment  should  "determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between 
themselves";  and,  as  held  in  Corp.  Com.  v. 
Railroad.  137  N.  O.  1,  48  S.  E.  191,  "Judg- 
ment should  be  entered  on  the  material  is- 
sues without  regard  to  the  immaterial  Is- 
sues." 

The  evidence  in  this  case  upon  the  record 
shows  no  default  on  the  part  of  the  con- 
signees, and  no  excuse  for  the  failure  of  the 
carrier  to  notify  the  consignees  and  to  deliv- 
er the  shipment  to  th»n,  but  they  should 
bave  opportunity  now  to  produce  such  evi- 
dence, and  the  verdict  should  distinctly  ad- 
just the  responsibility  for  the  fUlure  to  de- 
liver the  good& 

New  trial. 

STAGY,  J.,  dissents. 


(188  N.  C.  S68) 

EVANS  V.  JUNIOR  ORDER  UNITED  AMER- 
ICAN MECHANICS  et  al. 
(No.  3»4.) 

(Supreme  Court  of  North  Carolina.    April  19, 

1922.) 

I.  Insurance  ^s>8 1 3  — National  Coinoll  hM 
proper  party  defendant  In  action  for  funeral 
benefits. 
Where  the  only  provision  in  the  constitu- 
tion of  a  lodge  relating  to  payment  of  funeral 
benefits  empowered  the  National  Council  to 
establish  and  maintain  a  department  for  such 
purpose,  and  the  laws  of  the  National  Council 
required  the  subordinate  councils  to  adopt  a  by- 
law providing  for  funeral  benefits,  and  to  hold 
their  property  in  trust  for  the  National  Coun- 
cil, a  local  council  was  merely  the  agent  of  the 
National  Council  in  procuring  applications  for 
funeral  benefits,  collecting  the  assessments, 
and  remitting  the  proceeds  to  the  National 
Council,  so  that  an  action  for  such  benefits  was 
properly  brought  against  the  National  Ck>un- 
dl,  notwithstanding  a  provision  that  the  officers 
of  the  subordinate  council  should  be  agents  of 
that  council,  and  not  of  the  National  CouncU. 
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2.  Appeal   and   orror  €s»882(  1 4)— Defendant,  i  .  'To  estilbliiih,  maintain,  control  and  regulate 
aiieoing   particular  diaease  of  Insured,  can-  |  a  department  for  the  payment  of  funeral  bene- 


■ot  object  te  Issues  submitting  only  that  dls« 
ease. 

Where  an  answer  of  a  fraternal  benefit  so- 
ciety alleged  that  insured,  when  he  became  a 
member,  was  not  in  sound  health,  but  was  af- 
flicted with  a  specified  disease,  the  defendant 
cannot  object  that  the  court  submitted  an  is- 
sue in  the  Umguage  of  the  answer  as  to  wheth- 
er insured  had  that  disease,  instead  of  submit- 
ting an  issue  as  to  whether  he  was  in  sound 
bodily  health  when  taken  into  the  order. 

3.  Evidence  ^==>252— Declarations  of  member 
In  fraternaf  benefit  society  not  admissible 
against  beneficiary. 

Qlie  rule  applicable  to  ordinary  life  insur- 
ance that  declarations  of  an  insured  which  are 
not  part  of  the  res  gestse  of  making  the  con- 
tract, and  are  not  admissible  to  show  knowl- 
edge of  the  falsity  of  representations,  are  not 
admissible  against  the  beneficiary  in  an  action 
on  the  policy,  applies  also  to  fraternal  bene- 
fit insurance. 

Appeal  from  Superior  Court,  Guilford 
Comity;   Long,  Judge. 

Action  by  Daisy  Evans  against  tbe  Junior 
Order  United  American  Mechanics  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal    No  error. 

This  is  an  action  by  the  beneficiary  to  re- 
cover upon  an  insurance,  fuiieral,  or  death 
benefit  policy  in  the  funeral  benefit  depart- 
ment of  the  defendant,  the  National  Council 
of  Junior  Order  U.  A.  M.  The  defendant  is 
a  corporation,  with  its  principal  place  of 
business  at  Pittsburgh,  Pa.,  and  maintains 
and  conducts  a  funeral  benefit  department 
for  the  purpose  of  paying  funeral  benefits  to 
its  members.  Buffalo  Council  No.  202  is  a 
subordinate  council  of  the  defendant,  and 
is,  and  has  been  continuously,  enrolled  in  the 
funeral  benefit  department  thereof  since  be- 
fore the  plaintiff's  intestate,  H.  Norwood 
Brans,  became  a  member  of  said  local  coun- 
cil. He  became  a  member  of  said  subordi- 
nate council  several  months  before  his  death, 
which  occurred  about  February  23, 1920.  His 
dues  and  assessments  for  funeral  benefits 
were  paid  up  until  the  time  of  his  death,  ^e 
was  ^irolled  in  the  funeral  benefit  depart- 
ment of  the  defendant,  and  Daisy  Bvans, 
the  plaintiff  in  this  case,  is  his  widow,  and 
also  his  dependent,  and  therefore  his  bene- 
ficiary. From  the  verdict  and  Judgment  in 
favor  of  the  plaintiff,  the  defendants  ap- 
pealed. 

Douglass  &  Douglass  and  Murray  Allen, 
all  of  Raleigh,  for  appellants. 

B.  O.  Strudwick  and  N.  K  Eure^  both  of 
Greensboro,  for  appellee. 

OIABK,  C.  J.  [1]  Article  VII,  1 16,  of  the 
constitution  of  the  defendant  enumerates 
the  powers  reserved  to  the  National  Council, 
and  subchapter  26  thereof  reads  as  follows ;  |  Junior  Order  United  American  Mechanics  to 


fits  to  the  members  of  the  order." 

This  is  the  only  section  in  the  Constitution 
of  the  defendant  referring  to  a  funeral  ben- 
efit department,  and  is  the  only  section 
granting  to  the  defendant  the  right  to  estab- 
lish such  department.  It  appears,  therefore, 
that  this  department  was  established  for  the 
purpose  of  paying  funeral  benefits  to  mem- 
bers of  the  order,  and  not  for  the  purpose  of 
reinsuring  the  subordinate  councils.  Any 
by-layir  attempting  to  make  the  defendant  a 
reinsurer  only  is  contrary  to  this  provision 
of  the  constitution,  and  can  have  no  force  or 
effect  as  against  the  plaintiff. 

Since  t&e  funeral  benefit  department  is 
formed  for  the  express  purpose  of  paying 
funeral  benefits  to  the  members  of  the  order, 
and  as  the  defendant  chooses  to  do  the  fu- 
neral benefit  business  through  the  local  coun- 
cils, it  thereby  makes  the  local  or  subordU 
nate  council  its  agent  for  the  purpose. 

In  Bragaw  v.  Supreme  Lodge,  128  N.  0. 
860,  ^  S.  E.  907,  54  L.  Jt.  A  602,  the  court 
cited  with  approval  the  case  of  Schunck  v. 
The  Gegenseitiger  \'^ttwen  und  Waisen  Fond, 
44  Wis.  375^  as  follows: 

"The  subordinate-  lodge  acts  for  and  repre- 
sents the  defendant  in  making  the  contract  with 
the  member,  unless  we  adopt  as  correct  the 
idea  that  the  member,  by  some  one-sided  ar- 
rangement, makes  a  contract  with  himself 
through  his  agent." 

Whenever  a  subordinate  council  makes 
application  for  enrollment  in  the  funeral  ben- 
efit department,  it  is  required  under  division 
YIII,  i  6,  par.  8,  of  the  laws  of  the  defend- 
ant, to  make  a  pledge  as  follows: 

'^e  have  adopted,  or  hereby  agree'to  adopt 
upon  enrollment  of  this  council  in  the  funeral 
benefit  department,  a  by-law  providing  for  the 
payment  to  the  legal  dependent  of  a  deceased 
brother,  irrespective  of  the  time  of  membership 
of  the  said  brother  in  this  council,  the  full 
amount  received  by  his  council  from  the  fun- 
eral benefit  department,  less  tiie  cost  of  pre- 
paring the  claim,  and  all  other  charges  legally 
due  the  council  at  the  time  of  death." 

The  foregoing  law  of  the  defendant  re- 
quires the  local  council  to  pledge  Itself  that 
it  will  act  as  the  agent  of  the  defendant  to 
distribute  funeral  benefits  to  members  of  the 
order. 

Under  division  VIII,  i  12,  of  the  laws  of 
the  defendant,  it  is  attempted  to  make  en- 
rollment of  councils  in  the  funeral  benefit 
department  optional,  but,  Instead  of  being 
optional,  it  is  made  obligatory  upon  every 
council  within  the  state  of  North  Carolina  to 
become  enrolled  in  said  department  or  not  to 
be  enrolled  in  any  funeral  benefit  associa- 
tion at  all.    The  section  reads  as  follows: 

"It  shall  be  optional  with  any  council  of  th^ 
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be  enrolled  in  fhe  faneral  benefit  department 
as  provided  herein,  but  no  council  of  tiie  order 
shall  hereafter  be  permitted  to  become  mem* 
bers  of  or  connected  with  any  so-called  funeral 
benefit  association  or  organisation  whose  busi- 
ness maj  be  to  pay  funeral  or  death  benefits, 
and  which  is  not  connected  with  and  controlled 
by  the  National  Council  Jr.  O.  U.  A.  M.  of  the 
United  States  of  North  America. 

''Provided  that  the  foregoing  shall  in  no  wise 
affect  any  state  death  benefit  association  now 
in  existence  whose  activities  and  jurisdiction 
is  now  and  shall  continue  to  be  exclusively 
confined  to  such  states  and  limited  in  its  mem- 
bership to  members  of  tht  Jr.  O.  U.  A.  M." 

To  show  further  that  the  subordinate  coun- 
cil is  a  part  and  parcel  of  the  National  Coun- 
cil, and  that  its  acta  are  the  acts  of  the  Na- 
tional Council,  even  the  property  of  the  lo- 
cal council  is  held  in  trust  for  the  National 
Council  as  appears  from  division  V,  c.  13,  | 
6,  of  the  laws  of  the  defendant,  which  reads 
as  follows: 

• 

''All  funds,  moneys  and  property  af  whatso* 
ever  kind  or  description  accumulated  or  held 
by  any  council  of  the  order,  state  or  subordi- 
nate, shall  be  accumulated  and  held  solely  in 
trust  for  and  as  provided  by  the  National  Coun- 
cil, and  upon  the  severance  of  either  of  said 
councils  from  its  relations  with  the  National 
Council  by  disbanding,  withdrawal,  expulsion, 
dissolution,  or  revocation  of  its  charter,  or  by 
its  ceasing  to  exist  as  a  council  of  the  order  in 
any  manner,  all  of  said  funds,  moneys  and  prop- 
erty shall  immediately  thereafter  revert  to  the 
National  or  state  council  as  the  case  may  be, 
to  be  held  by  it  for  the  uses  and  purposes  of 
the  order." 

The  foregoing  shows  that  the  local  council 
has  absolutely  no  independence  of  its  own, 
and  must  act,  if  at  all,  aa  agent  for  the  Na- 
tional Council,  the  defendant  in  this  action. 

In  division  VIII,  |  13,  of  the  laws  of  the 
National  Council,  the  recording  secretary  of 
the  local  council  is  exprefs»ly  made  the  agent 
of  the  defendant  for  the  purpose  of  sending 
in  the  names  of  members  of  the  local  coun- 
cil to  be  enrolled  in  the  funeral  benefit  de- 
partment, and  also  for  the  purpose  of  send- 
ing in  assessments  for  funeral  benefits  to 
said  department  The  section  reads  as  fol- 
lows: 


<*i 


'Immediately  after  the  initiation,  reinstate- 
ment or  admission  by  card  of  a  member  in  any 
council  that  has  already  been  admitted  to  the 
funeral  benefit  department,  if  such  member  pos- 
sesses the  qualifications  presoribed  in  section  8 
of  these  laws,  the  recording  secretary  of  such 
council  shall  forward  to  the  secretary,  on  blanks 
provided  for  that  purpose,  the  name  of  such 
member  in  full,  his  number  upon  the  roll,  his 
age  at  last  birthday  and  his  occupation  and  ad- 
dress and  the  recording  secretary  shaU  certify 
that  suoh  member  is  in  sound  bodily  health  and 
free  from  any  disease,  together  with  35^  if  in 
class  A  or  idf  ^  i^  dass  B,  which  shall  be  iw 
the  enrollment  fee  and  the  assessment  of  such 
member  for  the  month  in  which  his  name  is 
enrolled  in  the  funeral  benefit  department,  and 
the  secretary  shall  immediately  upon  receipt 


thereof,  enroll  the  name  of  such  member  on  the 
roU  of  his  eoundl  in  the  funeral  benefit  depart- 
ment and  beginning  with  the  date  of  such  en- 
rollment and  thereafter  his  eoundl  shall  be 
entitled  to  all  benefiU  thereof ."* 

Relative  to  the  duty  of  the  recording  sec^ 
retary  of  the  subordinate  council  as  to  for^ 
warding  assessments  for  members  of  the  fu- 
neral benefit  department,  division  VIII,  | 
14,  par.  1,  of  the  laws  of  the  defendant  reads 
as  follows: 

"On  or  before  the  tenth  day  of  each  month, 
there  shall  be  paid  by  each  councfl  for  each 
member  on  its  roll  in  the  funeral  benefit  de- 
partment on  the  first  day  of  the  current  month, 
a  regular  monthly  assessment  as  provided  by 
law.  It  shall  be  the  duty  of  the  recording  sec- 
retary of  each  council  enrolled  in  tiie  funeral 
benefit  department  to  forward  audi  monthly  as- 
sessment to  the  secretary  on  or  before  the 
tenth  day  of  each  month,  using  blanks  furnished 
by  the  secretary  for  that  purpose,  and  should 
such  payment  not  reach  the  office  of  the  secre- 
tary by  the  last  day  of  the  month,  such  eoundl 
shall  thereby,  ipso  facto,  be  suspended  and  not 
entitled  to  benefits  until  such  suspension  shall 
have  been  removed." 

In  Bragaw  v.  Supreme  Lodge,  above  cited, 
128  N.  O.  at  page  359,  38  S.  E.  907,  54  K  R. 
A.  e02,  it  is  said: 


<tr 


To  invest  the  secretary  with  the  duties  of 
an  agent,  and  to  deny  his  agency,  is  a  mere 
juggling  of  words.  Defendant  cannot  thus 
play  fast  and  loose  with  its  own  subordinates. 
Upon  its  theory  the  policy  holder^  had  abso- 
lutely no  protection.  They  were  bound  to  make 
their  monthly  payments  to  the  secretary  of  the 
section  (local  lodge),  who  was  bound  to  remit 
them  to  the  Board  of  Control  (Supreme  Lodge), 
but  they  (the  assured)  could  not  compd  him  to 
remit,  and  were  tiius  completdy  at  his  mercy.** 

The  court,  in  Bragaw  r.  Supreme  Lodge, 
dted  above,  128  N.  C.  at  top  of  page  360, 
38  N.  E.  907,  64  L.  R.  A.  002,  dtes  with  ap- 
proval Murphy  v.  Independent  Order  of  Ja- 
cob, 77  Miss.  830,  27  South.  624,  50  L.  R.  A. 
Ill,  in  which  it  is  held: 

"Under  a  by-law  of  a  beneficial  assodation  de- 
claring that  officers  of  subordinate  lodges  shall 
be  agents  of  the  body  that  elects  them,  and  not 
of  the  Grand  Lodge,  the  latter  cannot  escape 
liability  on  a  certificate  of  membership  by  rea- 
son of  the  failure  of  the  subordinate  lodge  to  do 
its  duty  in  paying  assessments  to  the  Grand 
Lodge." 

See,  also,  Carden  v.  Sons  ft  Daughters  of 
Liberty,  179  N.  C.  399,  102  S.  B.  610;  Con- 
nor v.  Odd  Fellows,  179  N.  O.  494,  102  S.  E. 
881 ;  Hart  v.  Woodmen  of  World,  181  N.  0. 
488,  106  S.  E.  458. 

It  follows,  therefore,  that  the  objection 
that  the  defendant  is  not  properly  the  party 
defendant  cannot  be  sustained.  The  by-law 
that  the  ofiScers  of  subordinate  lodges  shall 
be  agents  of  the  lodge  that  elects  them,  and 
not  of  the  defendant,  the  National  Goundl, 
cannot  avail,  for  the  latter  cannot  escape  Ua- 
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bllity  for  the  action^  of  the  local  lodges  who 
are  their  agents  to  inake  the  collections  and 
forward  to  the  national  lodge  the  funds  out 
of  which  the  payments  are  made  on  these 
funeral  benefit  policies.  The  National  Ooun* 
dl  is  the  proper  party  to  pursue  in  this  ac- 
tion. Gilbert  v.  Dalton  Council,  25  Ga.  App. 
130,  102  S.  E.  831. 

[2]  The  defendant  In  its  answer  alleged 
that  the  said  H.  Norwood  E^ans,  when  he 
became  a  member  of  Buffalo  Council  No. 
202— 

"was  not  in  sound  bodily  health  but  was  af- 
flicted and  suffering  from  chronic  middle  ear 
tronble  and  chronic  mastoiditis  which  had  dem- 
onstrated itself  prior  to  said  initiation  and  en- 
rollment, and  that,  under  the  by-laws  of  the  de- 
fendant and  said  subordinate  councils,  the  de- 
fendant was  not  liable." 

The  court  submitted  the  following  issue 
In  the  exact  language  of  the  answer: 

"Was  H.  Norwood  Evans  at  the  time  he 
Joined  Buffalo  Council  No.  202,  Junior  Order 
U.  A.  M.,  suffering  from  chronic  middle  ear 
trouble  and  chronic  mastoiditis  which  had  dem- 
onstrated itself  prior  to  the  initiation  of  his 
name  in  the  funeral  benefit  department  of  the 
National  Junior  Order?** 

To  which  the  jury  answered,  "No." 

The  def^idant  excepted  because  the  issue 
was  not  submitted  in  these  words:  "Was  the 
said  H.  N.  Evans  in  sound  bodily  health  at 
the  time  he  was  taken  into  the  order,"  etc. 
— but  the  answer  set  up  specifically  the  par- 
ticulars in  which  the  health  of  the  said 
Evans  was  defective,  and  it  would  have  been 
an  injustice  to  the  plaintiff  to  have  broad- 
ened the  issue  into  a  general  inquiry  as  to 
the  general  bodily  health  of  the  insured.  It 
does  not  appear  that  there  had  been  any  mo- 
tion to  amend  the  answer  in  this  respect,  and 
certainly  there  is  no  record  that  such  motion 
was  allowed.  The  defendant  selected  its 
battle  ground,  and  the  issue  was  fought  out 
in  accordance  therewith. 

[3]  Lastly,  the  defendant  excepted  be- 
cause the  court  excluded  depositions  as  to 
statements  of  H.  N.  Evans  made  some  time 
subsequent  to  the  enrollment  of  his  name  in 
the  funeral  benefit  department  of  the  Na- 
tional Oouncil,  Junior-  Order. 

In  14  R.  O.  li.  1438,  {  601,  in  regard  to  the 
"Admissions  and  Declarations  of  Insured," 
it  is  satd : 

"It  may  be  laid  down  as  a  general  rule  es- 
tablished by  the  weight  of  authority  that,  where 
the  defense  in  an  action  on  a  contract  of  life 
insurance  is  based  on  the  alleged  falsity  of 
statements  contained  in  the  application,  admis- 
sions or  dedarations  of  the  insured,  whether 
made  before  or  after  the  pohcy  was  issued,  are 
mot  admiss3>le  against  the  bensfidary,  unless 

111  S.E.--34 


they  were  made  at  a  period  not  too  remote  in 
time  from  the  making  of  a  contract  of  insur- 
ance, and  were  of  such  nature  as  to  be  a  real 
probative  force  in  determining  the  truth  or 
falsity  of  such  statements^  apparently  on  the 
ground  that  the  contract  of  insurance  is  be- 
tween the  insurer  and  the  beneficiary;  that  the 
insured  is  not  a  party  to  the  suit;  and  that 
the  benefidary  has  a  vested  interest  in  the 
policy  of  which  he  cannot  be  deprived  by  the 
insured  except  by  some  act  in  violation  of  the 
conditions  of  the  policy.  Where,  however,  the 
dedarations  of  the  insured,  are  a  part  of  the 
res  gest®  they  are  admissible,  though  their 
purpose  has  been  limited  to  showing  knowledge 
and  not  as  evidence  of  the  facts  stated.  If  the 
declarations  rdate  to  the  cause  of  an  acddent 
and  death  and  are  a  part  of  the  res  gests  they 
are  also  admissible." 

After  laying  this  down  as  a  general  rule, 
it  is  added  that  some  courts  have  held  that 
the  admissions  and  dedarations  of  the  in- 
sured are  admissible  against  his  benefldaries 
in  the  case  of  benefit  societies  because  the 
benefidary  has  no  vested  rights,  though  other 
courts  have  held  that  the  same  rule  applies 
to  such  polides  as  in  the  case  of  an  ordinary 
life  policy. 

In  Taylor  v.  Grand  Lodge  (1907)  101  Minn. 
72,  111  N.  W.  919,  11  L.  B.  A.  (N.  S.)  92,  118 
Am.  St  Rep.  006,  11  Ann.  Cas.  260,  the  whole 
subject  is  discussed  in  a  very  elaborate  note, 
and,  while  there  is  some  conflict  on  this  point, 
evidently  the  weight  of  the  reasoning  and  of 
authority  is  that  the  same  rule  applies  as  in 
ordinary  life  insurance  i)olides,  and  that 
admissions  of  the  insured,  eepedally  when 
made  after  the  date  of  the  policy,  are  not 
competent  evidence  against  the  benefldaries 
therein.  We  think  his  honor  correctly  fol- 
lowed the  better  reason  in  excluding  the 
testimony  offered  of  admissions  by  the  in- 
sured made  subsequent  to  the  issuance  of  the 
benefit  policy. 

In  Jones  on  Evidence,  |  242,  it  is  said: 

"It  is  generally  held  that  there  is  no  such 
privity  of  interest  between  an  insured  person 
and  his  benefidary  as  to  admit  the  dedara- 
tions of  the  former  in  actions  on  life  insurance 
polides." 

Certainly  this  is  almost  the  unbroken  line 
of  dedsioQs  as  to  ordinary  life  insurance, 
and  we  think,  as  already  stated,  that,  while 
the  authorities  are  divided  in  this  respect  as 
to  the  admissibility  of  evidence  of  this  kind 
in  actions  on  benefit  polides,  the  reason  of 
the  thing  does  not  justify  any  difference  as 
to  the  admissibility  of  evidence  in  the  lat- 
ter case. 

There  is  no  controversy  as  to  the  amount 
to  be  recovered  ($600)  if  the  validity  of  the 
policy  is  sustained. 

No  error. 
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<Sapreme  Court  of  North  Carolina.    April  19, 

1922.) 

J.  Jury  ^=>l 03 (6)— Jurors  who  had  formed  an 
opinion  held  competent. 

Jurors  who  stated  on  their  voir  dire  that 
they  had  formed  an  opinion  that  defendant  was 
guilty,  but  could  lay  it  aside  and  render  a  fair 
and  impartial  verdict  according  to  the  evidence, 
were  competent 

2.  Rape  ^=>48(l)— Evidonco  of  complaint  by 
female  held  admisaiblo. 

In  a  prosecution  for  rape,  evidence  that  the 
prosecutrix  told  her  mother  of  the  alleged  act, 
and  that  her  mother  was  the  only  person  ac- 
cessible to  her  in  whom  she  could  confide,  is 

admissible  as  corroborating  her  testimony. 

# 

3.  Witneoses  ^=>274( I)— Cross-examination  to 
dlsparane  testimony  of  oharactor  witness  held 
proper. 

Where  in  a  prosecution  for  rape  defendant's 
witness  testified  on  direct  examination  that  he 
had  seen  prosecutrix  fiirting  with  men  and  out 
alone  at  night,  it  was  proper  to  cross-examine 
him  concerning  his  willingness  to  blacken  pros- 
ecutrix's character,  her  age  at  the  time,  and 
the  purpose  for  which  she  went  to  tiie  places 
mentioned. 

4.  Witnesses  ^=>360— Re-examlnatlon  to  ex- 
plain Insinuations  aflainst  .witnesses  hold 
proper. 

In  a  criminal  prosecution,  it  is  proper  for 
the  state  on  re-examination  to  explain  insinua- 
tions impeaching  the  character  of  its  witnesses 
brought  out  on  cross-examination. 

Appeal  ftom  Superior  Court,  Pasquotank 
County;  fiorton,  Judge. 

Im  L.  Winder  was  convicted  of  the  crime 
of  carnally  knowing  a  female  child  under  14 
years  of  age,  and  he  appeals.    No  error. 

Defendant's  witness,  J.  O.  Baum,  testified 
that  he  had  seen  the  prosecutrix  down  on 
the  wharf  alone  several  times,  on  one  occa- 
sion between  9  and  10  o'clock  at  night  and  cm 
another  occasion  had  seen  her  flirting  with 
two  men  in  a  boat  He  also  testified  that  the 
general  reputation  of  the  prosecutrix  was 
bad. 

Defendant's  exceptions  3,  4,  and  6  were  as 
follows: 

Third.  In  overruling  the  defendant's  objec- 
tion to  the  question  asked  the  witness,  J.  G. 
Baum,  "And  now  you  have  got  yourself  up  to 
the  point  where  you  will  come  here  and  swear 
the  little  girl's  reputation  is  bad?" 

Fourth.  In  overruling  the  defendant's  objec- 
tion to  the  question  asked  the  witness,  J.  G. 
Baum,  *'And  don't  you  know  that  12  months 
before  that  child  was  not  more  than  12  years 
old  at  that  time?" 

Fifth.  In  overruling  the  defendant's  objection 
to  the  question  asked  the  witness,  J.  Q.  Baum, 
''Don't  you  know  the  other  time  you  saw  her, 
outside  of  the  occurrence  you  spoke  of,  she  was 


there  to  borrow  a  bicycle  from  Bob  Blacis,  t 
friend  of  her  father?" 

W.  L.  Cahoon,  Meeklns  &  McMuUan,  P.  G. 
Sawyer  and  Thompson  &  Wilson,  all  of  Kli£- 
abeth  City,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  defendant  was  convictr 
ed  at  the  November  term,  1921,  of  the  su- 
perior court  of  Pasquotank  county,  Judge 
Horton  presiding,  of  the  statutory  crime  of 
carnally  knowing  a  female  child  (Hattie 
Puckett)  under  14  years  of  age,  and  from  the 
Judgment  upon  such  conviction,  appealed  to 
this  court. 

The  statute  upon  whidi  the  prosecution 
was  based  is  section  4209,  C.  S.,  as  follows: 

"If  any  person  shall  unlawfully  carnally  know 
or  abuse  any  female  child  over  twelve  and  under 
fourteen  years  old,  who  has  never  before  had 
sexual  intercourse  with  any  person,  he  shall  be 
guilty  of  a  felony  and  shall  be  fined  or  impris- 
oned in  the  state's  prison,  in  the  discretion  of 
the  court.*' 

The  state's  evidence,  if  accepted  as  true» 
was  conclusive  of  defendant's  guilt 

[1]  'ESxception  1  was  to  the  court's  overrul- 
ing defendant's  challenge  to,  and  refusing  to 
stand  aside,  five  Jurors,  who  on  their  v(rir 
dire  stated  that  they  had  formed  an  opinicm 
that  the  defendant  was  guilty,  but  could  lay 
this  aside,  hear  the  evidence,  the  argument 
of  counsel  and  the  charge  of  the  Judge, 
and  render  a  fair  and  impartial  verdict  ac- 
cording to  the  evidence.  These  were  CMnpe- 
tent  Jurora  This  ruling  of  the  court  is  fully 
sustained  by  many  decisions  of  this  court, 
presenting  the  same  question.  One  of  the 
more  recent  cases  is  State  v.  Terry,  173  N.  O. 
7ei,  92  S.  B.  154,  in  which  it  substantially 
appeared  that  after  challenge  to  a  Juror,  and 
upon  cross-examination,  as  well  as  upon  ex- 
aminatiiNi  by  the  court,  the  Juror  testified 
that  he  could  "eliminate  from  his  mind  all 
that  he  had  heard  or  read,  and  that  he  could 
go  into  the  Jury  box  and  be  governed  solely 
by  the  evidence  produced  upon  the  trial  and 
by  the  charge  of  the  court,  and  he  could  give 
the  state  and  the  prisoner  an  absolutely  fair 
trial.  On  examination  by  the  Judge,  the 
Juror  stated  again  that  he  could  render  a 
verdict  uninfluenced  by  any  opinion  he  may 
have  formed  or  anything  that  he  may  have 
beard  or  read.  The  court  in  its  discretion 
found  the  said  Jurors  to  be  impartial,  and 
had  them  tendered  and  sworn.  With  refer- 
ence to  this  ruling  of  the  court,  it  was  held 
in  that  case  to  be  In  "exact  accord"  with 
previous  decisions  of  this  court,  and  especi- 
ally with  the  very  recent  case  of  State  ▼. 
Foster,  172  N.  0.  960,  90  S.  B..785,  whidi 
cites  with  approval  the  case  of  State  v.  Ban- 
ner, 149  N.  0.  519,  63  S.  B.  84,  in  which  the 
same  questions  were  asked  and  Uke.  answers 
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returned  as  in  the  case  now  before  this  court. 
The  decision  there  was  that  a  Juror  having 
been  tested  according  to  the  standard  used 
in  the  present  case  was  a  competent  Juror, 
and  that  his  admissioo  to  the  Jury  box  was 
in  the  sound  discretion  of  the  Judge.  State 
y.  English,  164  N.  C.  498,  80  S.  Bw  72.  Like 
ruling  was  made,  at  this  term,  upon  prac- 
tically  the  same  state  of  facts.  State  r. 
Montgomery,  18S  N.  0.  — ,  111  S.  D.  173. 

[2]  EhDoeption  2  was  taken  to  the  solicitor's 
questicm,  and  the  answer  of  the  prosecuting 
witness,  Hattie  Puckett,  as  follows: 

"I  told  my  mother  about  this  occurrence  Son* 
day.  Q.  Was  there  any  one  else  in  your  house- 
hold for  you  to  tell  it  to?  A.  No,  sir.  I  had  no 
sister  or  brother  or  father  there  to  telL" 

This,  of  course,  may  have  had  v^y  little, 
if  any,  probative  force.  It  did  tend  to  show 
that  she  told  it  to  the  only  person  accessible 
to  her,  who  would  probably  be  in  her  confi- 
dence, and  as  such  it  was  admissible,  as  cor- 
roborative of  her  testimony. 

[8]  Exceptions  3,  4,  and  5  were  to  the  ad- 
mission of  questions  and  answers  put  by  the 
solicitor  to  adverse  witnesses  on  the  cross- 
examinationa  These  were  admissible  as  im- 
peaching the  witnesses.  It  is  said  in  State 
V.  Davidson,  67  N.  O.  119: 

"It  is  now  held  that  you  may  put  almost  any 
question  to  the  witness,  and  that  the  witness 
is  bound  to  answer  it,  unless  the  answer  might 
subject  him  to  an  hidictment,  or  to  a  penalty 

under  a  statute," 

• 

— ^which  is  a]H>roved  in  State  v.  Ijiwhorn,  88 
N.  C.  637,  and  in  State  v.  Robertson,  166  N. 
C.  856»  at  page  360,  81  S.  R  689.  But  there 
are  some  exceptions  to  this  rule,  though  not 
presented  in  this  case.  Those  cases  should, 
however,  be  considered  with  State  v.  Holly, 
155  N.  C.  485,  71  S.  Bl  450,  and  what  was 
said  by  Justice  AUen  therein  as  to  collateral 
testim<my  upon  the  question  of  character. 

[4]  The  argument  in  this  court  for  defend- 
ant was  confined  mainly  to  the  question  as  to 
the  competency  of  the  Jurors  to  sit  in  the 
case,  and,  we  think,  properly  so,  but  we  have 
carefully  examined  all  the  other  exceptions 
of  the  defendant,  and  find  them  to  be  so  un- 
important, if  not  trivial,  in  their  nature,  as 
not  to  Justify  a  reversal  of  the  Judgment 
There  was  certainly  no  more  than  harmless 
error,  if  any  error  at  all,  in  the  rulings  of 
the  Judge.  Several  of  them  were  merely  ex- 
planatory, and  admitted  in  reply  to  attacks 
upon  the  state's  witnesses.  The  state  did 
have,  and  should  have,  the  right  to  explain 
any  seemingly  wrong  conduct  imputed  to  its 
witnesses.  Having  allowed  the  insinuation 
against  their  character  to  be  made,  or  the 
truth  of  their  testimony  impeached,  if  only 
in  an  indirect  manner,  it  was  nothing  but 
fair  and  Just  that  they  should  be  permitted 
CO  rebut  any  implication  of  wrongdoing 
against  them,  or  to  explain  any  conduct  on ! 


their  part  which  was  sought  to  be  questioned 
by  the  other  side,  so  that  the  Jury  might  hear 
the  whole  story  and  be  more  competent  to 
pass  upon  the  credibility  of  the  testimony. 

Many  exceptions  were  taken  to  the  state- 
ment by  the  Judge  of  the  contentions  of  the 
state  and  the  defendant,  but  the  Judge  in  re- 
spect to  them  made  the  following  finding: 

"No  objection  was  made  during  the  diarge 
or  after  the*  same  or  at  any  time  during  the 
trial  to  any  statement  or  contentions  by  the 
court,  nor  was  any  correction  suggested,  all 
exceptions  to  statement  of  contentions  and 
charge  being  made  for  the  first  time  in  the 
statement  of  the  case  on  appeal  served  Jan- 
uary 13,  1922;  the  case  having  been  tried  No- 
vember, 1921.'* 

The  ^ther  exceptions  to  the  charge  are 
clearly  without  merit  The  Instructions  to 
the  Jury  were  full  and  complete,  presenting 
the  case  to  the  Jury  in  every  phase  of  it, 
and  correctly  stated  the  law  bearing  upon 
all  questions  raised  during  the  course  of  the 
trial. 

No  error. 


(183  N.  C.  300) 

BOARD  OF  EDUCATION  OF  JOHNSON 
COUNTY  V.  BOARD  OF  COM'RS  OF 
JOHNSON  COUNTY.  (No.  113.) 

(Supreme  Court  of  North  Orolina.    April  12, 

1922.) 

I.  Constitutional  law  ^s»l93— Leolslature  may 
validate  retroepeotlveiy  any  prooeeding  It 
might  have  authorized  In  advance. 

Generally  the  Legislature  may  validate  re- 
trospectively any  proceeding  it  might  have  au- 
thorized in   advance. 


2.  Constitutional  law  ^=s>  1 93— Legislature  may 
validate  proceedings  under  deleotive  not. 

Where  the  Legislature  has  undertaken  to 
pass  a  law  clearly  within  its  power,  and  by 
reason  of  some  defect  the  statute  is  rendered 
ineffectual,  the  Legislature,  in  the  absence  of 
any  intervening  rights  could,  by  subsequent  en- 
actment, ratify  the  result  of  such  proceedings 
as  in  good  faith  have  been  had  under  the  prior 
defective  act 

3.  Schools  and  sehool  districts  ^=:>97 (7)— Spe- 
cial act  held  to  havo  properly  validated  au- 
thorization of  bonds  In  excess  of  the  amount 
permitted  at  the  time  they  were  voted* 

Where  the  qualified  electors  of  a  school 
district  at  an  election  called  under  C.  S.  c.  95, 
art.  39,  and  amendatory  act  (Pub.  Laws  E3x. 
Sess.  1920,  c.  91),  voted  bonds  not  to  exceed 
$75,000,  as  authorized  by  Pub.  Laws  Ex.  Sess. 
1920,  c.  91,  for  buildmg,  rebuUding,  and  re- 
pairing schoolhouses  (0.  S.  S  5676),  and  it 
is  conceded  that  the  act  of  1920  was  not  passed 
in  accordance  with  (>>nst.  art.  2,  §  14,  and  that 
under  C.  S.  f  5678,  the  amount  of  bonds  that 
could  be  autiiorised  was  only  $25,000,  held, 
that  the  voters'  action  was  properly  validated 
by  act  of  1921. 


^s»For  other  camb  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Superior  Court,  Jolmston 
County;  Calvert,  Judge. 

Controyersy  without  action,  by  the  Board 
of  Education  of  Johnston  County  against  the 
Board  of  Commissioners  of  Johnston  County, 
submitted  upon  an  agreed  statement  of  facts, 
to  ascertain  and  determine  the  validity  of 
certain  school  bonds,  authorized  by  the  voters 
of  Four  Oaks  school  district  in  Johnston 
county.  From  a  judgment  sustaining  the 
validity  of  said  bonds  and  directing  that  they 
be  delivered  as  required  by  C.  S.  |  6681,  the 
defendant  appealed.   Affirmed. 

J.  A.  Narron,  of  Smithfield,  for  appellant 
H.  B.  Biarrow,  of  Smithfield,  for  appellee. 

STACY,  J.  On  April  12,  1021,  a  majority 
of  the  qualified  voters  of  Four  Oaks  school 
district,  known  as  "Ingrams  No.  8/'  situated 
in  Jc^mston  county,  in  an  election  duly  called, 
under  article  89,  <^.  95,  of  the  Consolidated 
Statutes  and  amendatory  act  thereto,  chapter 
91,  Public  Laws  Extra  Session  1920,  author* 
ized  the  board  of  county  commissioners  of 
said  county  to  Issue  bonds  not  to  exceed  in 
amount  the  sum  of  |75,000,  for  the  purpose 
of  building,  r^ullding,  and  repairing  the 
schoolhouses  of  said  district  and  furnishing 
the  same  with  suitable  equipment  C.  S.  t 
5676.  The  validity  of  said  bonds  having  been 
called  in  question,  this  proceeding  is  brought 
to  ascertain  and  determine  their  legal  status. 

It  is  conceded  that  chapter  91,  Public  Laws 
Extra  Session  1920,  was  not  passed  in  ac- 
cordance with  the  requirements  of  article  2, 
1 14,  of  the  Constitution,  and  is  therefore  in- 
valid. It  is  further  conceded  that  under  0. 
S.  I  5678,  the  amount  of  bonds  for  any  town- 
ship or  school  district,  authorized  by  an  elec- 
tion, such  as  the  instant  one,  may  not  exceed 
the  sum  of  |25,000.  But  it  is  contended  that 
the  Legislature,  on  the  19th  day  of  Decem- 
ber, at  its  Extra  Session  in  1921,  passed  an 
act  conforming  in  all  respects  to  the  require- 
ments of  article  2,  8  14*  of  the  Constitution, 
specifically  ratifying  and  confirming  the  re- 
sults of  the  election  in  question  and  validat- 
ing the  issuance  of  the  said  bonds  up  to  the 
amount  of  $75,000. 

The  only  question  presented  for  considera- 
tion is  whether  the  bonds,  in  excess  of  $25,* 
000  and  up  to  $75,000,  could  be  validated  by 
the  curative  act  of  the  Special  Session  of 
1921.  It  Is  conceded  that  the  election  in  all 
respects  was  regular,  and  that  a  majority  of 
the  qualified  voters  cast  their  ballots  in  favor 
of  issuing  the  bonds,  not  only  for  the  maxi- 
mum amount  allowed  under  C.  S.  |  5678  (the 
validity  of  which  is  incontestable),  but  also 
for  the  full  amount  authorized  and  voted  up- 
on under  color  of  chapter  91,  Public  Laws  Ex- 
tra Session  1920. 

[1]  The  original  power  of  the  Legislature 
t#  pass  the  amendatory  act  of  1920  is  admit- 
ted, and,  as  now  advised,  we  see  no  valid 
reason  why  the  lawmaking  body  could  not 
cati^  and  oonfirm  that  which  it  had  the 


power  to  authorize  in  the  first  instance,  and 
which  power  it  actually  did  attempt  to  exer- 
cise. Subject  to  certain  exceptions,  the  gen- 
eral rule  is  that  the  Legislature  may  vali- 
date retrospectively  any  iHroceeding  which  it 
might  have  authorized  in  advance.  Anderson 
V.  Wilklns,  142  N.  C.  p.  157,  06  S.  B.  272,  9 
L.  B.  A.  (N.  S.)  1145 ;  Lowe  v.  Harris,  112  N. 
a  472,  17  S.  B.  539,  22  L.  B.  A.  379;  Cooley 
on  Const  Lim.  (7th  Ed.)  p.  581;  6  A.  ft  B. 
Enc  (2d  Bd.)  940 ;  Sechrist  t.  Com'rs,  181  N. 
C.  p.  514, 107  S.  E«  503. 

"The  Legislature  may  ratify  and  confirm  any 
act  which  it  might  lawfully  have  authorized  Id 
the  first  instance,  where  tiie  defect  arises  otft 
of  the  neglect  of  some  legal  formality  and  the 
curative  act  interferes  with  no  vested  rights." 
Steger  v.  BuUding  Ass'n,  206  HL  236^  70  N. 
E.  236,  100  Am.  St  Bep.  225. 

[2]  Where  the  Legislature  has  undertaken 
to  pass  a  law,  clearly  within  its  power  to 
enact,  and  by  reason  of  some  defect  in  its 
passage  the  statute  is  rendered  ineffectual, 
we  see  no  reason  why  the  Legislature^  in  the 
absence  of  any  opposite  intervening  rights, 
could  not  by  subsequent  enactment,  ratify 
and  confirm  the  results  of  such  proceedings 
as  in  good  faith  have  been  taken  and  had  un- 
der the  prior  defective  act  This  is  the  pre- 
vailing rule,  and  it  seems  to  be  in  accord 
with  the  general  trend  of  authorities  on  the 
subject  Anderson  v.  Wilklns,  supra,  and 
cases  there  cited.  Belo  v.  Com*rs,  76  N.  C. 
p.  497;  12  C.  J.  1094;  6  B,  C.  U  321. 

Speaking  to  a  similar  question  in  Thom- 
son V.  Lee  County,  3  WalL  827, 18  L.  Bd.  177, 
it  was  said  by  the  Supreme  Court  of  the 
United  States: 

"If  the  Legislature  possessed  the  power  to 
authorize  the  act  to  be  done,  it  could,  by  re- 
trospective act  cur®  tiis  evfls  which  existed, 
because  the  power  thus  conferred  had  be«i  ir- 
regularly executed.  The  question  with  the  Leg- 
islature was  one  of  policy,  and  the  determina- 
tion made  by  it  was  conclusive.'' 

See,  also,  EiTskine  v.  Netson  County  (N.  D.) 
27  L.  B.  A.  696,  and  note. 

[3]  Again,  in  Grenada  County  t.  Brown, 
112  U.  S.  261,  5  Sup.  Ct  125,  28  L.  Ed.  704, 
it  was  held  that  a  municipal  subscription  to 
the  stock  of  a  railroad  company,  in  aid  of  the 
construction  of  said  road,  made  as  a  result 
of  an  election,  called  without  proper  author- 
ity previously  conferred,  might  be  confirmed 
and  legalized  by  subsequent  legislative  en- 
actment, unless  such  legislation  were  pro- 
hibited by  the  Constitution  of  the  state,  and 
when  that  which  was  done  would  have  been 
legal  had  it  been  done  under  legislative  sanc- 
tion previously  given.  Bir.  Justice  Harlan, 
speaking  for  the  court,  said: 

"Since  what  was  done  in  this  ease  by  the 
constitutional  majority  of  qualified  electors, 
and  by  the  board  of  supervisors  of  the  county* 
would  have  been  legal  and  binding  upon  the 
county  had  it  been  done  under  legislative  au- 
thori^a  previously  conferredt  it  is  not  perceived 
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why  subsequent  legislative'  ratification  is  not, 
In  the  absence  of  constitational  restrictions 
npon  such  legislation,  equivalent  to  original 
authority." 

And  to  like  effect  la  tbe  decision  in  Hayes 
T.  Holly  Springs,  114  V.  S.  120,  5  Sup.  Ct  785, 
2ff  L.  Ed.  81. 

Under  tbe  foregoing  principles,  we  think 
the  Judgment  of  his  honor,  sustaining  the 
validity  of  the  bonds  In  question,  should  be 
upheld. 

Aflirmed. 

(IM  N.  c.  817) 

CRAVER  V.  DURHAM  HOTEL  CORPORA- 
TION.     (No.  339.) 

<8iipreme  Gourt  of  North  Carolina.    April  12; 

1922.) 

Easamests  ^=»36(3)— Deed  from  defendant's 
predecessor  In  title  held  Insafllclent  to  estab- 
IM  easement 

A  deed  from  defendant's  predecessor  in 
title  held  insnfBcient  to  make  out  a  prima  fade 
case  in  establishing  an  easement  in  an  alley  over 
defendant's  land,  where  it  was  not  sufficiently 
shown  that  the  grantee  in  sndi  deed  ever  con- 
veyed tbe  land,  or  that  any  one  under  whom 
plaintiff  claimed  derived  title  from  bim  by  de- 
scent or  otherwise,  and  there  was  no  actnal 
possession  of  the  strip. 

Appeal  from  Superior  Court,  Durham 
County;   Kerr,  Judge. 

Action  by  K  D.  Graver  against  the  Dur- 
ham Hotd  Corporation.  From  a  judgment 
as  of  nonsuit,  plaintiff  appeals.    Affirmed. 

.  McLendon  ft  Hedrldc,  of  Durham,  for  ap- 
pellant 

R.  O.  Everett  and  Fuller,  Beada  ft  Fuller, 
all  of  Durham,  for  appellee. 

STACY,  J.  Plaintiff  and  defendant  are 
adjacent  landowners  of  several  lots  situate 
in  the  city  of  Durham,  N.  C,  and  plaintiff 
claims  an  easement,  or  perpetual  right  of 
user,  In,  to,  and  over  an  alleyway,  10  feet 
wide  and  65  feet  In  length,  lying  along  the 
edge  of  defendant's  property  and  adjoining 
one  of  the  plalntifTs  lots. 

There  was  evidence  tending  to  show  that 
the  defendant's  land,  as  well  as  that  claim- 
ed by  the  plaintiff,  was  originally  owned  by 
Martha  Mangum.  Plaintiff  then  undertook 
to  establish  his  title.  Including  the  alleged 
easement  In  question,  by  offering  mesne  con- 
veyances tending  to  connect  his  daim  with 
the  original  title  of  Martha  Mangum,  de- 
fendant's iMiedeoessor  In  title  and  the  com- 
mon grantor  of  both  parties.  Plaintiff  Intro- 
duced a  deed  from  Martha  Mangum  and  hus- 
band to  Bufos  Massey,  but  It  does  not  suffi- 
ciently appear  in  the  evidence  that  Rufus 
Massey  ever  conveyed  the  land  to  any  one, 
or  that  any  of  the  persons^  und»  whom  the 
plaintiff  now  dalms,  derived  title  frcHn  said 


I  Rufus  Massey  by  descent  or  otherwisa 
There  has  been  no  actual  possession  of  the 
strip  of  land  in  controversy.  Hence,  upon 
the  record,  plaintiff  has  failed  to  make  out 
a  prima  fade  case.  Mobley  v.  Orlffln,  104 
N.  C.  U3,  10  S.  E.  142. 

While  this  break  in  the  plaintiff's  chain  of 
title  would  seem  to  be  fatal,  unless  It  can  be 
cured,  yet  it  does  not  appear,  from  the  in- 
stant record,  that  any  rights  have  been  lost 
by  mere  nonuser,  or  failure  to  'open  said 
alleyway.    9  R.  C.  K  810. 

For  the  reason  assigned,  the  Judgment 
must  be  upheld. 

Affirmed. 


(183  N.  C.  181) 

CARPS  V.  ATLANTIC  COAST  LtNE  R.  CO. 

(No.  64.) 

(Supreme  CV>urt  of  North  Carolina,    liardi  22, 

1922.) 


1.  Limitation  of  actions  ^s» 1 80 (3)— Limitation 
In  statute  giving  right  of  aotlon  oan  be  raised 
by  demurrer. 

Where  the  limitation  of  time  within  which 
to  bring  an  action  is  contained  in  the  statute 
giving  the  right  of  action,  the  objection  that 
the  action  was  not  brought  within  the  time  lim- 
ited can  be  taken  by  demurrer,  if  the  facts  ap- 
pear on  the  face  of  the  pleading. 

2.  Commeroe  es»8  (6)— Federal  Employers'  Li- 
ability Act  Is  exclusive  of  state  statute  in  Its 
Held. 

The  federal  Employers'  liability. Act  (U.  S. 
Comp.  StL  |{  ee57"S986)  in  its'  particular 
field  is  ezdnsive  of  the  state  statutes  giving 
an  action  for  wrongful  death. 


3.  Limitation  of  actions  ^=s» 1 27 (1 5)— Aotlon 
for  death  under  Virginia  statute  oannot  be 
set  up  In  suit  under  federal  not  after  expira- 
tion of  time  limited. 

The  right  to  recover  for  a  wrongful  death 
under  PoUard's  Code  Va.  19M,  {  290S,  which 
requires  an  action  thereunder  to  be  brought 
within  12  months  after  the  death,  cannot  be  set 
up  in  an  action  originally  based  on  the  federal 
Employers'  Liability  Act  (U.  S.  (3omp.  St  {i 
8657-8665)  by  an  amendment  filed  more  than 
12  months  after  the  death. 

4.  Limitation  of  actions  ^=92(1)— Limitation  in 
foreign  statute  creating  right  Is  not  governed 
by  law  ol  the  forum. 

Where  an  action  is  based  on  a  foreign 
statute  creating  a  right  of  action  and  contain- 
ing therein  a  limitation  on  the  time  within 
wliieh  the  action  must  be  brought,  the  right 
of  action  is  limited  by  such  provision,  and  not 
by  the  statutes  of  limitation  of  the  forum. 


5.  Limitation  of  notions  ^3»I27(I I)— Statute 
runs  until  amendment  setting  up  new  cause 
of  aotlon. 

Though  a  new  cause  of  action  may  be  intro- 
duced by  amendment  of  the  original  pleadings, 
the  defense  of  the  statute  of  limitations  to  tbe 
new  cause  thus  stated  will  have  the  same  effect 
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as  if  the  amendment  were  a  new  and  independ- 
ent suit 

6.  Limitation  of  actions  (8=s>l30(l)— Under  Vir- 
ginia statute^  full  limitation  does  not  run 
from  abatement  of  first  suit 

Under  PoUard's  Code  Va.  1904,  {  2908^ 
requiring  actions  for  death  to  be  broaght  with- 
in 12  months,  and  providing  that  if  an  action 
so  brought  abates  or  is  dismissed,  the  time  it 
is  pending  shall  not  be  counted  as  part  of  the 
period  of  12  months,  but  another  suit  may  be 
brought  within  the  remaining  part  of  said  12 
months,  plaintiff  has  only  so  much  time  for 
second  action  as  had  not  expired  at  the  time 
first  action  was  brought 

Clark,  G.  J.,  dissenting. 

Appeal  from  Superior  Oonrt,  Wilson  CVmn- 
ty;  Allen,  Jadge. 

Action  by  E.  B.  Capps,  as  administrator, 
against  the  Atlantic  Coast  Line  Railroad 
Company,  to  recover  damages  for  wrongful 
death.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Relversed  and  action  dismissed. 

See,  also,  178  N.  C.  668,  101  S.  E.  216 ;  108 
S.  E.  300. 

CivO  action  to  recover  damages  for  an  al- 
leged negligent  injury  and  wrongful  killing. 
£Vom  a  verdict  and  Judgment  in  favor  of 
plaintiff,  the  defendant  appealed. 

F.  S.  Spmill,  of  Rocky  Mount,  and  Carl 
H.  Davis,  of  Wilmington,  for  appeiUant. 
O.  P.  Dickins<»i,  of  Wilson,  for  appellee. 

STACY,  J.  The  following  statement  of 
the  case  will  suffice  for  our  present  decision. 

The  plaintiff's  intestate,  I.  M.  William- 
son, was  employed  as  a  carpenter  by  the  At- 
lantio  Coast  line  Railroad  Company,  and 
on  August  10,  1916,  "while  making  investi- 
gation as  to  how  to  repair  a  section  of  the 
steps  of  a  coal  chute"  at  South  Richmond, 
Va.,  he  received  injuries,  from  which  he  died 
3  days  thereafter,  August  19th. 

On  May  15,  1916,  plaintiff  histituted  suit 
in  the  superior  court  of  Wilson  coxmty,  N.  0. 
Complaint  was  duly  filed,  specifically  setting 
up  a  cause  of  action  based  on  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  |i  8667- 
8666),  and  alleging  that,  at  the  time  of  the  in- 
Jury,  both  the  plaintilTs  intestate  and  the  At- 
lantic Coast  Line  Railroad  Company  were  en- 
gaged in  interstate  commerce.  The  defendant 
answered,  denying  lial)ility,  and  further  alleg- 
ing that  plaintiff's  intestate,  while  in  its 
employ,  was  not  engaged  in  any  work  of  in- 
terstate commerca  In  deference  to  this 
denial  and  all^ation,  the  plaintiff  thereaft- 
er, on  June  28,  1017,  more  than  22  months 
after  the  death  of  the  decedent,  upon  mo- 
tion and  over  defendant's  objection,  was 
permitted  to  set  up,  by  way  of  amendment 
to  the  original  complaint,  an  additional  or 
new  cause  of  action  based  on  a  statute  of 
the  state  of  Virginia,  giving  a  right  of  ac- 


tion for  wrongful  death.  Upon  motion  of  the 
defendant,  the  case  was  then  removed  to 
the  District  Court  of  the  United  States  for 
the  Eastern  District  of  North  Carolina ;  and 
thereafter  in  said  District  Court  the  defend- 
ant answered,  setting  op  that  the  cause  of 
action  based  mi  the  Virginia  law  had  expir- 
ed by  the  very  terms  of  the  Virginia  statute, 
since  the  complaint  showed  on  its  face  that 
plaintiff's  intestate  died  on  August  19,  1916, 
more  than  12  months  prior  to  the  filing  of 
said  amendment  The  act  invoked  and  up- 
on which  the  amendment  is  based  provides 
that— 

''Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such 
deceased  person  and  within  twelve  months  after 
his  or  her  death."  Pollard's  Code  of  Virginia 
1904,  i  2903. 

It  was  held  in  the  federal  District  Court 
that  the  complaint  had  set  out  two  causes  of 
action,  one  based  on  the  federal  Hknployers* 
Liability  Act  and  the  other  on  the  statute 
of  the  state  of  Virginia,  and,  further,  that 
the  latter  cause  of  action  had  not  been  in- 
stituted within  12  months  after  decedent's 
death,  and  was  therefore  barred  by  the  Vir- 
ginia  statute.  The  plaintiff  then  and  in 
said  District  Court  of  the  United  States,  on 
June  11,  1918,  suffered  a  voluntary  nonsuit 
upon  the  cause  of  action  based  on  the  Vir- 
ginia statute.  The  original  cause  was  then 
remanded  to  the  superior  court  of  Wilson 
county  for  trial. 

Thereafter  on  May  12,  1919,  within  12 
months  after  the  Judgment  of  nonsuit  in  the 
United  States  District  Court,  as  above  set 
out,  and  while  the  original  suit  was  still 
pending,  the  plaintiff  issued  a  new  summons 
against  the  defendant  herein,  and  on  June 
25,  1919,  following  filed  his  complaint,  set- 
ting out  two  causes  of  action  in  identically 
the  same  language  as  that  used  in  the  com- 
plaint,  and  amendment  thereto,  filed  in  the 
original  suit  The  defendant,  on  February 
20,  1920,  filed  answer  to  the  complaint  in 
this  second  action,  but  made  no  objection 
to  the  plaintiff  prosecuting  two  separate  and 
independent  suits  in  the  same  court  at  the 
same  time  with  pleadings  exactly  alike 

At  the  fall  term,  1919,  of  Wilson  superior 
court,  the  original  suit,  based  on  the  federal 
Employers'  Liability  Act,  was  called  for  trlaL 
A  Judgment  as  of  nonsuit  was  entered  opoo 
the  ground  that  plaintiff  himself  was  not 
engaged  in  work  of  the  character  of  inter- 
state commerce  at  the  time  of  his  injury. 
This  was  afi3rmed  on  appeal,  and  is  reported 
in  178  N.  C.  658,  101  S.  E.  216.  The  plaintUf 
then  applied  to  the  Supreme  Court  of  the 
United  States  for  a  writ  of  certiorari  U^ 
have  said  Judgment  reviewed,  whicii  said 
writ  was  denied  in  the  summer  of  1920.  2S2 
U.  S.  680,  40  Sup.  Ct  846,  64  L.  Ed.  726. 

Subsequently,  at  the  May  term,  1921,  of 
Wilson  superior  court,  the  case  at  bar  was 
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called  for  trials  and  the  defendant's  plea 
in  bar  and  motion  to  dismiss  were  overrol- 
ed,  from  which  ruling  the  defendant  appeal- 
ed to  this  court,  but  said  appeal  was  dismiss- 
ed as  premature.  Capps  v.  Railroad,  182  N. 
0.  758,  108  S.  E.  300. 

Finally,  at  the  November  term,  1921,  of 
Wilson  superior  court,  this  case  again  came 
on  for  trial,  and  was  heard  before  his  honor 
O.  H.  Allen,  judge,  and  a  jury.  Upon  mo- 
tion of  the  defendant  his  honor  dismissed 
the  cause  of  action,  based  on  the  federal  B2m- 
ployers'  Liability  Act,  for  that  all  the  mat- 
ters and  things  therein  set  out  and  com- 
plained of  bad  been  fully  adjudicated  and 
preTiously  determined.  The  defendant  also 
moved  to  dismiss  plaintiff's  second  cause  of 
action,  based  on  the  Virginia  statute,  upon 
the  ground  that  the  same  had  not  beffli  set 
up  or  begun  within  one  year  from  the  death 
of  plaintiff's  intestate,  and  that  the  action 
covld  not  therefore  be  maintained.  This  mo- 
tion was  overruled,  and  the  cause  submitted 
to  a  jury,  which  resulted  in  a  verdict  for 
the  plaintiff.  From  the  judgment  rendered 
thereon  defendant  appealed. 

The  theory  upon  which  his  honor  below  al- 
lowed a  recovery  herein  is  set  out  in  the 
judgment  of  the  superior  court  as  follows: 

''The  defendant  in  apt  time  renewed  its  mo- 
tion heretofore  made  to  dismiss  the  complaint 
as  to  the  second  cause  of  action,  whidi  is  laid 
under  the  statutes  of  the  state  of  Virginia  as 
appears  in  the  complaint,  for  that  the  saiQ 
second  cause  of  action  is  a  new  cause  of  action, 
and  not  a  mere  amendment  to  the  originid  com- 
plaint, and  that  the  same,  not  having  been  filed 
within  one  year  after  the  death  of  decedent,  is 
barred  by  the  statute.  The  court  overruled  this 
motion,  holding  as  a  matter  of  law  that  the 
cause  of  action  set  out  in  the  three  pleadings 
of  the  plaintiff,  viz.  the  original  complaint  filed 
in  the  first  suit,  the  alleged  amendment  thereto, 
and  the  complaint  filed  in  the  second  suit,  is 
one  and  the  same,  and  submitted  the  issues  to 
the  jury  upon  the  second  cause  of  action.  The 
defendant  duly  excepted." 

The  complaint  in  the  first  suit  was  based 
on  the  federal  Employers'  Liability  Act 
The  amendment  to  the  complaint,  filed  .in 
that  proceeding,  set  up  a  cause  of  action 
based  on  the  Virginia  law.  The  judge  of  the 
United  States  court,  ruling  on  defendant's 
plea  in  bar,  held  that  the  cause  of  action, 
based  on  the  Virginia  statute,  had  not  been 
Instituted  within  12  months  after  deced- 
ent's death,  and  hence  was  barred  by  the 
limitatioii  contained  in  the  statute  under 
which  it  was  brought.  After  this  ruling, 
the  first  suit  proceeded  to  final  judgment 
without  further  amendment,  and  resulted 
in  a  judgment  of  nonsuit,  as  heretofore  not- 
ed. 

[1]  The  present  suit,  as  shown  by  the  rec- 
ord, was  instituted  Hay  12,  1919,  more  than 
three  years  after  Williamson's  death.  Speak- 
ing to  the  question  as  to  when  suit  must  be 


brought,  under  the  Virginia  statute,  the  Su- 
preme Court  of  that  states  in  Dowell  v.  Coz, 
108  Va.  460,  62  S.  B.  272,  held: 

''That,  when  the  declaration  in  an  action  for 
death  by  wrongful  act  shows  on  its  face  that 
the  death  occurred  more  than  12  months  be- 
fore action  brought,  advantage  may  be  taken 
of  the  limitation  by  demurrer.  This  condusion 
was  clearly"  correct  "because,  in  such  cases, 
the  limitation  affects  the  right  as  well  as  the 
remedy." 

And  to  like  effect  is  the  holding  of  the 
same  court  in  Manuel  v.  Norfolk  &  W.  Ry. 
Co.,  99  Va.  188,  37  S.  B.  957.  Our  own  de- 
cisions, dealing  with  a  similar  statute,  are 
in  full  accord  with  the  doctrine  announced 
in  the  Virginia  cases.  In  Taylor  v.  Cran- 
berry I.  &  C.  Co.,  M  N.  C.  525,  referring  to 
the  limitation  contained  in  the  North  Caro- 
lina statute  which  allows  a  recovery  for 
wrongful  death,  it  was  said: 

''This  is  not  strictly  a  statute  of  limitation. 
It  gives  a  right  of  action  that  would  not  other- 
wise exist,  and  the  action  to  enforce  It  must  be 
brought  within  one  year  after  the  death  of  the 
testator  or  intestate,  else  the  right  of  action 
will  be  lost  It  must  be  accepted  in  all  re- 
spects as  the  statute  gives  it" 

[2]  The  cause  of  action  sought  to  be  oi- 
forced  in  this  proceeding  was  not  known 
at  the  common  law.  It  was  essential,  there- 
fore, that  it  should  be  based  on  some  appli- 
cable statute.  There  was  a  Virginia  statute 
on  the  subjecti  and  also  the  federal  Em- 
ployers' Liability  Act  But  these  two  laws 
dealt  with  different  kinds  of  commerce, 
and  occupied  different,  though  contiguous, 
spheres.  St  Louis,  etc.,  R.  Co.  v.  Scale,  229 
U.  S.  166,  33  Sup.  Ct  651,  57  L.  Ed.  1129, 
Ann.  Cas.  1914C,  156.  If  the  federal  statute 
were  applicable,  the  state  statute  was  ex- 
cluded by  reason  of  the  supremacy  of  the 
former  law.  Michigan  C.  It  Co.  v.  Vreeland, 
227  U.  S.  59,  33  Sup.  Ct.  192,  57  L.  Ed.  417, 
Ann.  Cas.  1914C,  176;  Renn  v.  Railroad,  170 
N.  C.  128,  86  S.  E.  964,  and  cases  there  cited. 

"Had  the  injury  occurred  in  interstate  com- 
merce, as  was  alleged,  the  federal  act  undoubt- 
edly would  have  been  controlling  and  a  recovery 
could  not  have  been  had  under  the  common  or 
statute  law  of  the  state;  in  other  words,  the 
federal  act  would  have  been  exclusive  in  its 
operation,  not  merely  cumulative."  Wabash 
R.  Co.  V.  Hayes,  234  U.  S.  86,  34  Sup.  Ct  729, 
58  L.  Ed.  1226. 

Conversely,  if  the  state  statute  were  ap- 
plicable, the  federal  law  was  not  pertinent 
Mondou  V.  Railroad,  223  U.  8.  1,  32  Sup.  Ct 
169,  56  L.  Ed.  327,  88  L.  R.  A  (N.  S.)  44. 

''There  can  be  no  doubt  that  a  right  of  re- 
covery [under  the  federal  act]  arises  only 
where  the  injury  is  suffered  while  the  carrier 
is  engaged  in  interstate  commerce  and  while  the 
employee  is  employed  by  the  carrier  in  such 
commerce."  Rtdlroad  v.  Behrens,  233  U.  S. 
473,  34  Sup.  Ct  646,  68  li.  Ed.  1061,  Amu  Cas. 
1914C,  163. 
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[I,  4]  The  two  statutes,  federal  and  state, 
operated  in  different  fields,  the  one  in  inter- 
state commerce  and  the  other  )n  intrastate 
commerce,  and  each  was  controlling  and 
exclnsive  in  its  respective  field  of  operation. 
The  plaintiff,  at  first,  elected  to  sne  under 
the  federal  Bmployers'  Liability  Act,  and 
specifically  alleged  a  cause  of  action  aris- 
ing thereunder.  He  failed  to  prove  his  case 
aa  laid  in  interstate  commerce.  Oapps  v. 
Railroad,  178  N.  C  S68,  101  S.  B.  21G.  His 
second  cause  of  action,  based  on  the  Virginia 
statute,  was  not  pleaded,  or  set  up,  until 
more  than  22  months  after  the  death  of  his 
intestate.  This  right  of  action  was  there- 
fore barred  at  that  time,  or  rather  lost,  as 
it  did  not  extend  beyond  the  period  fixed  in 
the  statute.  Phillips  Go.  v.  Qrand  Trunk, 
eta,  Co.,  236  U.  &  662,  85  Sup.  Ct  444,  59 
U  Ed.  774. 

"There  can,  of  course,  be  no  doubt  of  the 
general  principle  that  matters  respecting  the 
remedy-'HSuch  as  the  form  of  the  action,  suf- 
ficiency of  the  pleadings,  rales  of  evidence,  and 
the  statute  of  limitations— depend  upon  the  law 
of  the  place  where  the  suit  is  brought.  *  *  • 
But  matters  of  substance  and  procedure  must 
not  be  confounded  because  they  happen  to  have 
the  same  name..  For  example,  the  time  within 
which  a  suit  is  brought  is  treated  as  pertaining 
to  the  remedy.  But  this  is  not  so  if,  by  the 
statute  giving  the  cause  of  action,  the  lapse  of 
time  not  only  bars  the  remedy  but  destroys  the 
liability."  Central  Vermont  By.  Co.  v.  White, 
288  U.  S.  507,  36  Sup.  Ct.  865,  59  L.  Ed.  1433, 
Ann.  Cas.  1916B,  252. 

It  follows,  therefore,  that  under  the  Vir- 
ginia law  suit  must  be  brought  within  one 
year  from  the  death,  or  else  the  liability 
and  right  of  action  cease  to  exist,  and  this 
was  not  done  in  the  case  at  bar.  Dowell  v. 
Cox,  supra. 

But  passing  ovehr,  for  tha  present,  any 
question  as  to  whether  plainttfl)  had  the 
right  to  institute  this  action  while  another 
suit  between  the  same  parties  and  arising 
out  of  the  same  inquiry  (if  it  be  ''one  and 
the  same*'  cause  of  action)  was  pending  in 
the  same  court,  the  fact  remains  that  the 
first  reference  made  by  plaintiff  to  the  Vir- 
ginia statute  in  any  complaint,  or  amend- 
ment thereto,  was  the  amendment  to  the 
original  complaint,  which  amendment  was 
allowed,  over  defendant's  objection,  on  the 
28th  day  of  June,  1917,  more  than  12  months 
after  the  death  of  Williamson.  Hence  on 
June  28,  1917,  when  plaintiff  for  the  first 
time  set  up  an  action  under  the  Virginia 
statute,  by  the  terms  of  which  alone  he  could 
proceed,  he  was  too  late  by  more  than  10 
months. 

Clearly,  there  were  two  causes  of  action 
set  up  and  allied  by  the  plaintiff.  A 
change  from  the  one  to  the  other  not  only 
involved  a  change  from  fact  to  fact,  from 
interstate  to  Intrastate  ccmunerce,  but  also 
a  change  from  law  to  law,  from  the  federal 


to  the  state  statute.  Union  Pac  B.  Co.  v. 
Wyler,  168  U.  S.  285,  15  Sup.  Ct  877,  39  U 
Ed.  983.  Thus  the  amendment,  filed  in  the 
original  proceeding,  alleged  a  new  and  in- 
dependent cause  of  action,  and  was  there- 
fore a  departure  from  the  initial  pleading. 

"A  departure  may  be  either  in  the  substance 
of  the  action  or  defense,  or  the  law  on  which  it 
is  founded;  as  if  a  dedaration  be  founds  on 
the  common  law,  and  the  replication  attempt  to 
maintain  it  by  a  special  custom,  or  act  of  Par- 
liament"   1  Chitty  on  Pleading,  pp.  674,  675. 

[8]  It  is  the  general  rule,  and  consistently 
held  with  us,  that  a  new  cause  of  action 
may  be  introduced  by  way  of  amendment  to 
the  original  pleadings;  but  the  established 
limitation  on  the  operation  of  its  relation  to 
the  commencement  of  the  suit  is  that,  if 
the  amendment  introduce  a  new  matter,  or 
a  cause  of  action  different  from  the  one  first 
propounded,  and  with  respect  to  which  the 
statute  of  limitations  would  then  operate  as 
a  bar,  such  defense  or  plea  wiU  have  the 
same  force  and  effect  as  if  the  amendm^it 
were  a  new  and  IndependMit  suit  King  v. 
Bailroad,  176  N.  C.  801,  97  S.  E.  29 ;  Belch 
V.  Bailroad,  176  N.  a  22,  96  S.  E.  640;  Mc- 
Laughlin V.  Bailroad,  174  N.  C.  182,  93  a  E. 
748 ;  Bailroad  v.  Dill,  171  N.  C.  176,  88  S.  B. 
144,  and  cases  there  cited ;  Deligny  v.  Pum. 
Co.,  170  N.  C.  197,  86  S.  B.  980;  Fleming  v. 
Baihroad,  160  N.  C.  196,  76  S.  E.  212;  and 
IFnion  Pac  By.  Co.  v.  Wyler,  supra. 
<  The  case  of  Mitchell  v.  Talley,  at  the  last 
term,  182  N.  C.  683,  109  S.  B.  882,  contahis 
ndthing  which  would  tend  to  militate  against 
our  present  decision.  The  question  there 
presented  was  whether  an  attachment  would 
lie  la  an  action  for  injury  to  the  person  re- 
sulting in  death.  We  held  that  it  would, 
under  the  broad  and  comprehensive  terms 
of  the  sections  of  the  Consolidated  Statutes 
relating  to  attachments.  The  two  cases 
are  scarcely  rested;  they  are  easily  distin- 
guishable. 

[6]  But  conceding,  for  the  sake  of  argu- 
ment, that  by  eliminating  or  treating  as  sur- 
plusage the  allegation  touching  the  subject 
of  interstate  commerce  in  the  original  com- 
plaint and  holding  that,  without  titds  allega- 
tion, it  may  be  considered  as  containing  a 
defective  statement  of  a  good  cause  of  ac- 
tion under  the  Virginia  law,  subject  to  be 
cured  by  amendment,  undeir  authority  of 
Lassiter  v.  Bailroad,  136  N.  C.  89,  48  S.  E. 
642,  1  Ann.  Cas.  456,  yet,  even  in  this  event 
the  plaintiff  is  confronted  with  an  insur- 
mountable obstacle  under  the  terms  of  the 
Virginia  statute  with  respect  to  the  institu- 
tion of  a  second  suit  after  the  abatement  or 
dismissal,  without  a  determination  of  the 
merits,  of  the  previous  action.  In  this  re- 
spect, the  Virginia  law  is  different  from  the 
law  of  North  Carolina.  Section  2908,  Pol- 
lard's Code  of  Virginia*  already  mentioned^ 
further  provides: 
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''But  if  any  such  action  is  brought  within  said 
period  of  twelve  months  after  said  party's 
death,  and  for  any  cause  abates  or  is  dismissed 
without  determining  the  merits  of  said  action, 
the  time  said  action  is  pending  shall  not  be 
counted  as  any  part  of  said  period  of  12  months, 
and  another  suit  may  be  brought  within  the  re- 
maining period  of  said  12  months  as  if  such 
former  suit  had  not  been  instituted." 

It  will  be  noted  that,  under  the  terms  of 
this  statute,  the  plaintiff  is  not  given  12 
months  after  the  abatement  or  dismissal, 
without  a  determination  of  the  merits,  of 
the  first  suit,  within  which  to  bring  his 
second  action,  but  only  the  remaining  period 
of  the  12  months  which  had  not  elapsed  prior 
to  the  flUng  of  the  first  suit;  or,  in  other 
words,  the  time  during  which  the  first  suit 
is  pending  is  not  to  be  counted  in  determin- 
ing the  period  of  12  mentis  from  the  date 
of  decedent's  death.  This  being  the  correct 
interpretation  of  the  Virginia  law,  as  de- 
clared by  the  Supreme  Court  of  that  state, 
it  will  be  observed  that  the  plaintiff  did  not 
start  his  first  suit  until  nearly  9  months  aft- 
er the  death  of  his  intestate.  Then,  on  June 
11,  191S,  he  voluntarily  submitted  to  a  judg- 
ment of  nonsuit  on  his  second  cause  of  ac- 
tion, or  the  one  set  op  under  the  Virginia 
statute.  Regardless  as  to  how  we  may  treat 
the  allegations  of  the  original  complaint, 
with  respect  to  this  cause  of  action,  they 
were  clearly  withdrawn  for  any  such  pur- 
pose when  the  plaintiff  was  nonsuited  upon 
his  own  motion.  He  then  had  only  3  months 
and  3  dasrs  within  whlc^  to  bring  another 
suit — 8  months  and  27  days  having  elapsed 
before  the  institution  of  the  first  suit;  and 
his  second  action,  which  is  the  case  at  bar, 
was  not  instituted  until  May  12,  1919,  11 
months  and  1  day  after  his  voluntary  non- 
suit of  the  Virginia  cause  of  action  in  the 
federal  court  This  was  too  late,  as  de- 
clared by  the  Supreme  Court  of  Virginia  in 
the  case  of  Manuel  v.  Norfolk  &  V^.  Ry.  Co., 
supra. 

Appljring  the  above  principles  to  the  facts 
of  the  Instant  case,  we  think  it  is  clear  that 
the  i^aintiff's  recovery  must  be  denied  and 
the  action  dismissed.  There  appears  to  be 
no  logical  basis  up<m  whidi  it  may  be  sus- 
tained. 

Action  dismissed. 

CLARK,  0.  J.  (dissenting).  The  plaintiff's 
intestate  was  killed  in  South  Richmond  in 
the  service  of  the  defendant  while  repairing 
a  coal  shute  that  vras  used  for  coaling  and 
sanding  engines  used  in  both  interstate  and 
intrastate  commerce;  Before  the  expiration 
of  the  year  thereafter  the  plaintiff  qualified 
as  his  administrator  in  Wihson  county,  N.  C, 
and  brought  suit  in  the  superior  court  of  that 
county.  In  filing  his  complaint  he  alleged 
the  remedy  he  sought  to  be  under  the  federal 
Bmployers'  Liability  Act  After  12  months 
had  expired,  upon  permission  of  the  court. 


he  filed  an  amended  complaint  in  which  he 
reiterated  the  matters  and  things  alleged 
In  the  original  complaint  and  in  addition 
claimed  the  remedy  under  the  Virginia  stat- 
ute. On  motion  of  the  defendant  the  case 
was  moved  to  the  federal  court  where  a  mo- 
tion was  made  by  defendant  to  dismiss  the 
demand  for  the  remedy  alleged  under  the 
Virginia  statute,  because  more  than  12 
months  had  elapsed  since  death  of  the  plain- 
tiff's intestate  before  filing  the  complaint 
In  the  federal  court  it  was  held  that  the  case 
was  one  that  arose  under  the  federal  act,  but 
intimated  that  the  additional  remedy  claimed 
in  the  amended  complaint  was  barred  by  the 
statute  of  limitations.  Thereupon  the  plain- 
tiff submitted  to  a  voluntary  nonsuit  as  to 
that  and  on  his  motion  the  cause  was  re- 
manded to  the  state  court  to  be  tried  under 
the  federal  act 

In  the  state  court  the  defendant  renewed 
his  motion  to  nonsuit  the  plaintiff  on  the 
ground  that  the  plaintiff's  intestate  was  not 
engaged  in  interstate  oonunerce  at  the  time 
of  his  death,  and  hence  the  action  was  not 
triable  under  the  federal  act.  The  nonsuit 
was  granted,  and  on  appeal  to  the  Supreme 
Court  of  North  Carolina  this  court  affirmed 
the  decision  of  the  lower  court,  and  an  ap- 
plication thereafter  by  the  plaintiff  to  the 
Supreme  Court  of  the  United  States  for  a  writ 
of  certiorari  was  denied.  Immediately,  how- 
ever, after  the  case  was  remanded  to  the 
state  court,  the  plaintiff,  who  had  submitted 
to  a  nonsuit  on  his  right  of  remedy  under  the 
Virginia  statute  and  before  12  months  had 
expired,  instituted  a  new  suit  in  the  superior 
court  of  Wilson.  The  defendant  pleaded  in 
bar,  but  this  was  overruled  by  Calvert  J., 
who  held  that  the  cause  of  action  set  out  in 
the  three  pleadings,  to  wit,  by  the  original 
complaint  filed  in  the  first  suit  amendment 
thereto,  and  the  complaint  filed  at  the  last 
suit,  were  the  same,  and  not  two  distinct 
causes  of  action.  The  defendant  appealed, 
but  at  September  term  of  this  court  the  ap- 
peal was  dismissed  as  premature,  and  in  the 
lower  court  the  same  plea  was  made  at  the 
October  term  of  Wilson  before  Allen,  J.,  and 
overruled.  The  case  was  tried  on  its  merits, 
and  a  verdict  of  $8,000  was  awarded,  and 
from  the  Judgment  the  defendant  appealed. 

It  would  seem  clear  that  the  sole  question 
Is  whether  or  not  the  cause  of  action  set 
out  in  the  three  pleadings,  to  wit,  the  com- 
plaint filed  in  the  first  suit,  seeking  the  rem- 
edy under  the  federal  Employers'  Liability 
Act,  the  amendment  adding  to  that  action  on 
the  same  facts  a  recovery  imder  the  remedy 
allowed  under  the  Virginia  act  &iui  tiie  com- 
plaint filed  in  the  second  action  brought  in 
Wilson  were  on  the  same  cause  of  action. 
The  cause  of  action  is  one  and  the  same,  the 
wrongful  death,  which  occurred  but  once,  and 
therefore  under  the  identical  circumstances 
and  at  the  time  set  out  in  all  three  com- 
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plaints.  The  jury  have  settled,  apon  the 
facts,  that  the  death  of  plaintiff's  intestate 
was  caused  by  the  wrongful  act  of  the  de- 
fendant, and  that  $8,000  is  a  just  measure  of 
compensation  which  should  be  awarded. 

While  the  remedy  which  could  be  awarded 
for  recovery  under  the  federal  Employers'  Act 
and  the  remedy  under  the  Virginia  act  may 
be  somewhat  different,  the  fact  remains  that 
there  is  and  can  be  only  one  cause  of  ac- 
tion. Whether  the  plaintiff  claimed  a  reme- 
dy under  one  act  or  the  other  there  was  but 
one  cause  of  action.  It  would  follow  there- 
fore that  when  the  amendment  was  allowed 
to  set  up  a  claim  for  the  Virginia  remedy,  it 
was  not  another  or  different  cause  of  action, 
but  like  a  second  count  in  a  bill  of  indict- 
ment, where  the  transaction  is  stated  in  a 
different  form,  but  in  reference  to  the  same 
offense. 

When  the  plaintiff  brought  his  action  for 
the  wrongful  death,  which  was  valid  under 
the  Virginia  statute  and  under  the  federal 
act,  if  in  either  a  wrong  remedy  was  asked 
it  in  no  wise  affected  the  statute  of  limita- 
tions of  the  cause  of  action.  The  proceed- 
ings in  each  was  in  a  court  having  proper 
jurisdiction,  and  the  subsequent  addition, 
not  of  another  cause  of  action,  but  of  a  claim 
for  a  somewhat  different  remedy,  in  no  wise 
affected  it. 

If  these  were  separate  and  distinct  causes 
of  action  for  the  same  wrong,  then  if  the 
plaintiff — ^who  could  not  guess  in  advance 
how  the  court  would  hold — ^had  sought  to 
join  theD;i,  the  action  would  have  been  de- 
murrable as  multifarious.  If  he  had  brought 
two  separate  and  distinct  actions,  then  the 
defendant  could  have  pleaded  the  pendency 
of  two  actions  for  the  same  transaction. 
This  would  be  worse  than  the  former  system 
of  pleading  by  which,  if  a  man  did  not  guess 
as  to  what  the  court  might  hold  was  the 
proper  form  of  action,  he  would  go  out  of 
court  again  and  again  until  he  could  guess 
the  form  of  action  which  the  judge  might  ap- 
prove; or,  if  he  had  brought  his  action  at 
law  when  it  should  have  been  a  suit  in  equi- 
ty or  vice  versa,  he  would  go  out  of  court 

It  seems  according  to  the  present  common 
sense  method  of  pleading  that  the  plaintiff, 
who  is  entitled  to  bring  an  action  for  the 
wrongful  death  of  his  intestate,  instituted  a 
proceeding  setting  out  the  facts  thereof,  and 
he  was  in  court  claiming  compensation  for 
that  wrong  regardless  whether  he  asked  for 
a  remedy  under  the  federal  act  or  under  the 
Virginia  statute.  It  follows  therefore  that, 
he  having  asked  upon  the  identical  facts 
set  out  in  the  complaint  relief  under  the  fed- 
eral act,  he  could  amend  by  asking  the  addi- 
tional remedy  under  the  Virginia  statute.  He 
could  not  guess  how  the  judge  might  view 
the  legal  remedy  applicable,  and  therefore 
the  plaintiff  has  been  in  court  since  issuing. 
the  first  writ  under  both  statutes  which  give  1 


a  remedy  for  the  aame  wrongful  death,  leav- 
ing it  to  the  courts  to  decide  whether  it  was 
under  one  statute  or  the  other. 

The  amendment  setting  up  and  claiming  a 
remedy  under  the  Virginia  statute  was  not  a 
new  cause  of  action,  and  dated  back  to  the 
original  summons.  It  is  true  that  the  plain- 
tiff subsequently  took  a  nonsuit  as  to  the  as- 
sertion of  a  claim  for  the  remedy  afforded  by 
the  Virginia  statute,  but  he  instituted  a  new 
action  within  12  months,  and  therefore,  hav- 
ing come  into  court  within  the  time  prescribed 
by  the  Virginia  court,  he  was  authorized  to 
bring  this  new  action. 

In  Lassiter  v.  Railroad,  136  N.  0.  89,  48 
S.  E.  642,  1  Ann.  Cas.  456,  this  court  held: 

In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  intestate  by  wrongful  act 
in  another  state,  where  the  complaint  would 
state  a  good  cause  of  action  had  the  death 
occurred  in  the  state  of  the  forum,  and 
amended,  the  complaint  setting  f  <»'th  the  stat- 
ute of  the  foreign  state,  which  was  not  done 
in  the  original,  does  not  introduce  a  new 
cause  of  action,  nor  admit  the  bar  of  the 
statute  of  limitations  prescribed  by  the  for- 
eign statute  giving  the  right  of  action.  "Our 
Code  provides  that  permitting  an  amendment 
setting  up  additional  facts  does  not  add  to  or 
change  the  cause  of  action  even  when  there 
was  a  failure  to  aUege  an  essential  fftct,  but 
merely  gives  power  to  amend  by  inserting 
other  allegations  material  to  the  case."  The 
perfecting  of  the  complaint  to  cure  a  defect 
in  the  complaint,  even  in  material  matters, 
is  not  changing  the  cause  of  action  nor  add- 
ing a  new  cause,  but  merely  making  a  good 
cause  out  of  that  which  was  a  defective 
statement  of  a  cause  of  action  because  of 
the  omission  of  material  allegations.  But 
this  is  not  even  that  case.  The  facts  were 
substantially  the  same  as  set  out  in  all  three 
instances,  to  the  same  tenor,  and  the  only 
difference  is  as  to  what  remedy  the  plaintiff 
asked  or  was  entitled  to  receive,  whether  un- 
der the  Virginia  statute  or  under  the  federal 
£}mployers'  Liability  Act 

In  Liassiter  v.  Railroad  the  court  said: 

"The  subject  of  an  action  is  the  thing,  the 
wrongful  act  for  which  the  damages  are  sought, 
the  contract  which  is  broken,  the  act  which  is 
sought  to  be  restrained,  the  property  of  wliich 
recovery  is  asked.  The  object  of  an  action  is 
the  relief  demanded,  the  recovery  of  damages 
or  of  the  land  or  personalty  sued  for,  the  re- 
straint or  other  relief  demanded." 

In  this  case,  there  is  but  one  state  of  facts, 
therefore  there  is  but  one  cause  of  action, 
and  they  liave  been  pending  in  court  since  the 
first  writ  was  issued,  and  against  that  no 
statute  of  limitations  has  run  under  either 
statute.  The  demand  for  the  damages,  the 
relief,  has  been  pending  since  the  first  com- 
plaint was  filed,  and  it  can  make  no  differ- 
ence that  at  one  time  the  relief  under  the 
Virginia  statute  was  added,  and  that  at  an- 
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Other  time  it  was  withdrawn,  because  during  |  years  limitation   prescribed   by   section   6   of 
^11  the  time  this  state  of  facts  has  existed  in    the   Employers'   liability   Act,   and   t'sat   the 


<!Ourt,  which  the  jnry  has  found  to  be  true, 
that  the  plaintiff's  intestate  under  those  clr- 
<!um8tances  came  to  his  wrongful  death  by 
the  cause  of  the  negligence  of  the  defendant, 
and  damages  were  asked  to  be  assessed. 
Whether  the  particular  form  of  relief  should 
be  granted  under  the  Virginia  statute  or  un- 
der the  federal  statute,  there  has  been  only 
one  cause  of  action  instituted.  This  was  in- 
stttuted  within  the  statutory  period,  and  has 
always  been  pending,  and  whether  the  relief 
sought  was  under  one  statute  or  the  other 
there  has  been  no  ladties  on  the  part  of  the 
plaintiff  which  entitled  the  defendant  to  go 
out  of  court  without  payment  for  the  wrong- 
ful death  that  he  has  caused. 
In  the  Lassiter  Case  it  is  said: 

"The  cause  of  action,  plus  the  right  of  action 
thereon,  constitute  what  our  Code  styles  a 
^good  cause  of  action.' " 

The  injuries  complained  of  In  the  original 
complaint  filed  by  the  plaintiff,  together  with 
his  right  to  sue  thereon  under  the  statute  of 
Virginia,  coustltute  a  good  cause  of  action, 
but  since  the  allegation  left  out,  to  wit,  plead- 
ing of  the  Virginia  statute,  it  was  simply  a 
defective  statement  of  a  good  cause  of  action, 
and  not  a  good  statement  of  a  defective  cause 
of  action,  and  in  such  cases  the  courts  have 
universally  held  that  a  complaint  may  be 
amended  to  cure  a  defective  statement  of  a 
good  cause  of  action,  and  in  such  cases  the 
amendment  relates  back  to  the  time  of  filing 
the  original  complaint 

In  Renn  v.  Railroad,  170  N.  C.  128,  86  S. 
E.  964,  approved  since  in  United  States  Su- 
preme Court,  the  court  held: 

'^f,  however,  the  original  complaint  does  not 
allege  a  cause  of  action  under  the  federal  act, 
we  are  of  opinion  that  the  court  had  the  pow- 
er to  permit  it  to  be  amended  by  alleging  that 
the  defendant  was  employed  in  interstate  com- 
merce at  the  time  of  his  injury." 

In  this  case  of  Renn  v.  Railroad,  the  court 
dtes  from  Railroad  v.  Wulf,  226  U.  S.  570, 
33  Sup.  Ct  135,  57  L.  Ed.  355,  Ann.  Cas. 
1914B,  134,  and  says: 

''In  that  case  Sallie  C.  Wnlf  commenced  an 
action  in  the  United  States  Circuit  Court 
*  *  *  in  her  individual  capacity  to  recover 
damages  for  the  death  of  her  son,  who  was  kill- 
ed in  Kansas"  under  ''a  right  of  action  «  •  • 
provided  by  statute  for  injuries  resulting  in 
death.  The  defendant  was  engaged  in  inter- 
state commerce  and  the  intestate  was  killed 
while  employed  in  that  commerce.  The  plain- 
tiff could  not  sue  in  her  individual  capacity 
under  the  federal  act.  More  than  two  years 
after  the  injury  the  drcnit  court  permitted  an 
amendment  by  which  she  was  allowed  to  pros- 
ecute the  action  as  administratrix  of  her  son. 
The  Supreme  Court  of  the  United  States  ap- 
proved the  amendment,  and  held  that  it  was 
not  equivalent  to  the  commencement  of  a  new 
actipn  so  as  to  render  it  subject  to  the  two 


amendment  related  back 
the  action." 


to  the  beginning  of 


In  the  case  of  Pelton  v.  Illinois  Cent.  R. 
Co.,  171  Iowa,  91,  150  N.  W.  236,  243.  the 
court  held,  in  effect,  when  the  federal  Em- 
ployers' Liability  Act  was  passed  an  anoma- 
lous situation  was  created,  for  that  there 
were  two  lines  of  remedies  for  cases  of  this 
kind  emanating  from  different  legislative  ju- 
risdictions, the  one  necessarily  exclusive  of 
the  other,  both  administered  by  the  same 
court,  and  the  respective  applicability  of  the 
one  or  the  other  both  determined  solely  by 
the  relation,  or  want  of  relation,  of  the  par- 
ties to  intrastate  commerce.  It  is  manifest- 
ly desirable  that  such  an  anomaly  should  not 
be  made  a  mere  pitfall  and  that  it  should  not 
become  an  undue  obstacle  to  the  prosecution 
of  a  cause  of  action  on  its  larger  merits. 

This  is  ezactiy  what  the  plaintiff  is  seek- 
ing to  have  held  by  this  court  on  this  appeal. 
There  was  but  one  occurrence,  creating  one 
cause  of  action  upon  the  same  identical  state 
of  facts.  If  among  those  facts  the  jury 
should  find  that  the  plaintiff's  intestate  was 
killed  while  employed  in  intrastate  com- 
merce, that  would  entitle  the  plaintiff  to  re- 
cover the  remedy  prescribed  by  the  Virginia 
statuta  If,  on  the  contrary,  the  jury  should 
determine  at  the  trial  that  the  plaintiff's  in- 
testate was  killed  while  engaged  in  interstate 
commerce,  then  the  plaintiff  would  be  enti- 
tied  to  recover  the  remedy  prescribed  by  the 
federal  Employers'  Liability  Act  The  mer- 
its are  the  same  in  either  case.  Whether  the 
intestate  was  engaged  in  inter-  or  intra-  state 
commerce  does  not  affect  either  the  cause  of 
action  or  the  right  of  action  nor  the  juris- 
diction, but  merely  the  remedy  to  be  granted 
by  the  same  court.  Our  statute  provides, 
and  we  have  always  held,  that  the  relief  de- 
manded is  immaterial,  and  that  the  plaintiff 
Is  entitied  to  recover  whatever  remedy  the 
facts  found  by  the  jury  entitie  him  to  re- 
ceive. C.  S.  506(3)  and  cases  cited  thereun- 
der. 

.  This  being  so,  and  there  having  never  been 
but  one  cause  of  action,  the  statute  of  limita- 
tions ceased  to  run  from  the  issuance  of  the 
summons  in  the  first  case,  and  from  that 
time  the  allegations  in  the  complaint  have 
constituted  a  pending  cause  of  action  on 
which,  if  proven,  the  plaintiff  was  entitled  to 
recover.  It  might  have  been  alleged  in  claim- 
ing the  recovery  that  the  defendant  was  en- 
gaged in  interstate  commerce,  and  in  the 
same  complaint  or  by  amendment  that  he 
was  engaged  in  intrastate  commerce,  but 
neither  of  these  affected  the  right  of  action. 
Both  could  have  been  alleged  at  the  same 
time,  and  if  one  of  these  was  omitted  it  could 
be  supplied  by  an  amendment,  and  when  this 
was  done  the  statement  of  the  cause  of  ac- 
tion, being  thus  perfected,  dated  back  to  the 
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Issuance  of  tlie  original  sommans.  And  when 
a  nonsuit  was  taken  under  the  Virginia  cause 
of  action  this  could  be  reinstated  within  12 
months  aft^  such  nonsuit  in  the  terms  of 
their  statute. 

Slxifting  from  asking  one  remedy  to  an- 
other, or  adding  an  additional  claim  for  rem- 
edy upon  the  same  state  of  facts,  does  not 
work  any  change  in  the  cause  of  action. 
This  has  been  often  decided.  In  Woodcock 
▼.  Bostic,  129  N.  0.  243,  88  S.  E.  881,  the 
court  held  that  an  action  at  law  may  be  con- 
verted info  a  suit  in  equity  by  an  amended' 
complaint  when  the  f^cts  of  the  transaction 
at  the  base  of  both  are  the  same,  without  the 
statute  of  limitations  coming  into  play. 
There  are  numerous  decisions  in  the  other 
states  td  the  same  effect,  but  this  is  a  dear 
statement  in  our  own  court  of  the  basic  prin- 
ciple of  our  procedure  which  abolishes  dis- 
tinctions and  forms  of  action  and  the  <  dis- 
tinction formerly  existing  between  actions  at 
law  and  proceedings  in  equity.  In  all  the 
courts  in  which  the  reform  procedure  ob- 
tains, it  has  been  held  that  a  change  from 
tort  to  contract,  or  vice  versa,  by  amending 
the  pleadings,  is  regarded  as  a  mere  varia- 
tion in  a  matter  of  form.  In  Howard  v. 
Railroad,  11  App.  D.  0.  800,  it  is  said  that 
when  an  amendment  has  been  made  to  a  dec- 
laration, the  question  whether  the  action  has 
been  thereby  opened  to  the  bar  of  limitations 
depends  upon  the  matter  of  substance. 
Whether  the  question  of  action  remains  the 
same  is  the  test,  and  the  mere  change  from 
the  form  of  action  in  assumpsit  to  one  in  tort 
is  Immaterial. 

In  several  of  the  states  where  an  action 
can  be  grounded  upon  a  right  conferred  by 
statute,  or  upon  a  right  at  common  law,  it 
has  been  held  that  where  the  basic  transac- 
tion is  the  same  the  change  from  one  to  the 
other  does  not  make  a  new  cause  of  action. 

In  Railroad  v.  Pointer,  113  Ky.  962,  69  S. 
W.  1108,  the  court  held:  Where  in  an  action 
against  a  railroad  corporation  for  n^ligently 
causing  the  death  of  the  plaintiff's  intestate 
in  another  state,  the  plaintiff  omits  to  plead 
the  foreign  statute  giving  a  right  of  action 
for  such  cause,  he  may  amend  and  supply 
such  omission,  and  the  amendment  will  re- 
late back  to  the  commencement  of  the  action 
so  that  the  bar  of  the  statute  of  limitations 
will  not  come  into  play. 

The  Supreme  Court  of  North  Carolina  has 


repeatedly  held  that  there  Is  a  distinction 
between  the  cause  of  action  and  the  right  of 
action,  the  cause  being  the  wrongful  acts 
which  caused  the  death  and  the  consequenc- 
es, the  right  of  the  action  being  the  right  to 
sue  for  that  cause  conferred  by  the  statute, 
and  the  Supreme  Court  of  the  United  States 
has  repeatedly  upheld  such  decisions  of  this 
court,  though  in  some  jurisdictions  a  con- 
trary doctrine  has  been  sustained. 

There  has  been  much  ingenuity  in  argu« 
tng  that  the  plaintiff  has  lost  the  right  to  re- 
cover tor  the  wrongful  death  of  his  intestate* 
but  upon  the  plain  intendment  of  our  stat- 
utes and  procedure,  and  in  equity  and  Jus- 
tice, in  this  case  in  which  the  allegations  in 
the  complaint  have  been  approved  by  the 
jury,  and  therefore  must  be  taken  as  true, 
the  beneficiaries  of  the  deceased  are  entitled 
to  recover  compensation  for  the  wrongful 
death  inflicted  upon  him  by  the  defendant 

Within  the  statutory  time,  the  plaintiff 
brought  this  action  upon  the  allegations  of 
facts  which  have  been  sustained  by  the  jury 
and  which,  as  a  matter  of  law,  whether  un- 
der the  federal  statute  or  under  the  Virginia 
statute,  entitle  the  plaintiff  to  recover.  The 
only  difference  has  been,  not  as  to  the  cause 
of  action,  or  as  to  the  damages,  or  as  to  the 
right  of  the  plaintiff  to  recover,  but  whether 
he  was  entitled  to  the  remedy  granted  by 
the  Virginia  statute  or  under  the  federal 
statute.  This  being  so,  and  the  cause  of  ac- 
tion having  been  pleaded  and  pending  in 
court  ever  since  the  original  summons  were 
issued,  certainly  the  plaintiff  should  be  enti- 
tled to  recover,  irrespective  of  whether  the 
remedy  asked  should  be  that  authorized  by 
one  statute  or  the  other,  or  under  both,  or 
whether  both  remedies  were  asked  in  the 
same  action,  or  whether  one  was  added  and 
unaffected  by  the  fact  that  In  deference  to 
the  ruling  of  a  judge  who  took  a  contrary 
view  a  nonsuit  was  entered  as  to  the  demand 
for  remedy  under  the  Virginia  statute,  es- 
pecially as  that  demand  was  reinstated  in  a 
new  action  instituted  within  12  months  as 
authorized  by  the  Virginia  statute. 

An  action  for  a  serious  wrong  in  a  court  of 
justice  ought  not  to  be  denied  upon  meta- 
physical distinctions,  or  ingoiious  discussions 
based  upon  a  matching  of  wits  between  coun- 
sel. The  judgment  obtained  by  the  plaintiff, 
after  so  long  a  delay,  upon  a  verdict  of  the 
jury,  in  my  judgment,  should  be  affirmed. 


K.  CO  DOKSETT 

(111 
083  K.  G.  86<) 

DORSETT  V.  DORSETT.  (No.  392.) 

(Supreme  Court  of  North  Carolina*    April  19» 

1922.) 

Husband  aad  wife  «5>41— Husband  not  llabio 
to  wife  for  aid  In  earrylno  on  buslneas. 

In  absence  of  an  express  promise  or  under- 
standing, a  husband  is  not  made  liable  to  his 
wife  for  her  aid  to  him  in  carrying  on  his  busi- 
ness by  C.  S.  i  2513,  as  to  earnings  of  a  mar- 
ried woman. 

Appeal  from  Superior  Court,  Guilford 
County ;  Webb,  Judge. 

Action  by  Cora  L.  Dorsett  against  F.  A. 
Dorsett  From  judgment  sustaining  a  de- 
murrer to  the  complaint  and  dismissing  the 
action,  plalntilSr  excepts  and  appeals.  Af- 
firmed. 

This  action  was  brought  by  the  wife  to 
recover  of  her  husband  the  sum  of  $5,400 
upon  a  quantum  meruit  for  services  ren- 
dered by  her  while  they  were  living  together 
as  husband  and  wife.  The  complaint  al- 
leges: 

(1)  That  the  plaintiff  anct  defendant  in- 
termarried July  21,  1917,  in  the  county  of 
Guilford. 

(2)  That  at  the  time  of  their  marriage  the 
defendant  was  in  the  business,  in  Greens- 
boro, of  repairing  bicycles,  guns,  keys,  locks, 
etc.,  and  was  doing  business  on  Davie  street 
in  the  dty  of  Greensboro,  in  a  house  which 
he  rented  for  that  purpose. 

(3)  That  in  November,  1917,  after  the 
plaintiff  was  married,  she  went  into  the  said 
place  of  business  of  the  defendant,  and,  be- 
sides  her  domestic  duties  which  she  carried 
on,  she  rendered  service  to  her  husband  by 
waiting  on  his  customers,  made  keys,  work- 
ed on  bicycles,  guns,  and  other  instruments 
to  be  repaired,  which  were  brought  into  the 
shop,  and  other  kinds  of  this  character  of 
business;  that  she  continued  to  work  for 
defendant  until  about  November  15,  1920. 

(4)  That  under  the  laws  of  North  Caro- 
Uiia  she  Is  advised  that  she  is  entitled  to 
pay  for  her  services  rendered  the  defend- 
ant as  aforesaid,  which  were  worth  the  sum 
of  $150  per  month  for  the  p«iod  of  three 
years  from  November,  1917,  to  November  15, 
1920,  amounting  to  $5,400.  Wherefore,  the 
plaintiff  demands  of  the  defendant  the  sum 
of  $5,400  and  the  costs  of  this  action,  to  be 
taxed  by  the  clerk. 

The  defendant  demurred  as  follows:  That 
it  appears  upon  face  of  said  complaint  that 
said  complaint  does  not  state  facts  sufficient 
to  ccmstitute  a  cause  of  action,  for  that: 

(1)  It  appears  that  at  the  time  when  plain* 
tiff  alleges  she  worked  for  defendant  she 
and  the  defendant  were  married,  that  she 
was  the  wife  of  defendant,  and  that  they 
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were  at  that  time  living  together  as  bus- 
band  and  wife. 

(2)  That  the  complaint  shows  upon  its 
face  that  plaintiff's  alleged  cause  of  action 
is  ui>on  a  quantum  meruit  for  alleged  serv- 
ices to  defendant,  her  husband,  at  a  time 
when  plaintiff  and  defendant  were  living  to- 
gether as  husband  and  wife. 

The  court  sustained  the  demurrer,  and 
dismissed  the  action.  The  only  exception  Is 
to  the  judgment  assigned. 

John  A.  Barrlnger,  of  Greensboro,  for  ap- 
I)ellant. 

King,  Sapp  ft  King,  of  Greensboro,  for 
appellee. 

CLARK,  C.  J.  This  action  is  based  on  C. 
S.  I  2513,  which  is  as  follows: 

"The  earnings  of  a  married  woman  by  virtue 
of  any  contract  for  her  personal  service,  and 
any  damage  for  personal  injuries,  or  other  torts 
sustained  by  her,  can  be  recovered  by  her  suing 
alone,  and  such  earnings  or  recovery  shall  be 
her  sole  and  separate  property  as  fully  as  if, 
she  had  remained  unmarried." 

This  statute  was  recentiy  construed  in 
Kirkpatrick  v.  Crutchfield,  178  N.  C.  358,  100 
S.  B.  607,  in  wldch  we  said: 

"It  was  felt  to  be  unjust  and  illogical  that 
the  husband  should  recover  for  labor  which  the 
wife  had  performed  outside,  the  household  du- 
ties, and  under  a  contract  which  she  had  a  legal 
right  to  make  'as  if  single,'  and  that  when  the 
wife  had  borne  the  physical  and  mental  suffer- 
ing of  the  amputation  of  her  foot,  and  a  broken 
arm  and  other  injuries,  compensation  should  go 
to  her  and  not  to  her  husband,  who  had  suffer- 
ed nothing.  The  discharge  of  household  duties, 
unending  and  tiresome  and  without  limitation  of 
hours,  the  rearing  of  children,  the  loving  com- 
panionship and  attentions  of  a  wife  are  full 
compensation  for  her  right  to  support  by  her 
husband.*' 

That  case  upheld  the  right  of  the  wife  to 
maintain  an  action  "by  virtue  of  any  con- 
tract for  personal  services  and  any  damages 
for  personal  injuries"  against  a  third  party. 
The  right  of  the  wife  to  recover  her  sepa- 
rate earnings,  suing  alone,  was  also  sus- 
tained by  Adams,  J.,  Croom  v.  Lumber  Co., 
182  N.  C.  219,  108  S.  B.  735. 

In  Crowell  v.  Crowell,  180  N.  C.  516,  105 
S.  B.  206,  the  court  held  that  the  wife 
"might  maintain  an  action  against  her  hus- 
band for  an  assault  or  other  personal  inju- 
ry, and  in  such  case  recover  punitive  as  well 
as  compensatory  damages,''  saying: 

"Whether  a  man  has  laid  open  his  wife's  head 
with  a  bludgeon,  put  out  her  eye,  broken  her 
arm,  or  poisoned  her  body,  he  is  no  longer  ex- 
empt from  liability  to  her  on  the  ground  that 
he  vowed  at  tiie  altar  to  love,  cherish,  and  pro- 
tect' her.  Civilisation  and  justice  have  pro- 
gressed thus  far  with  us,  and  never  again  will 
'the  sun  go  back  ten  degrees  on  the  dial  of 
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Ahaz.'    Isaiali,  BBiST    180  N.  C.  524,  106  S.  B. 
210. 

Growell  ▼.  Grow^  was  reaffirmed  on  re- 
hearing, Stacy,  J.,  181  N.  G.  66,  106  S.  E. 
149. 

This  case  presents  an  entirely  new  fea- 
ture. It  is  not  the  case  of  recovery  of  com- 
pensation on  a  contract  against  a  third  par- 
ty, nor  for  personal  injury  against  her  hus- 
band, as  well  as  others,  but  whether  she  can 
recover  against  her  husband  as  upon  con- 
tract for  services  rendered  without  any 
agreement  for  compensation. 

It  may  be  essential  justice  in  many  cases 
that,  where  a  wife  has  rendered  serviced 
outside  the  discharge  of  her  household  du- 
ties, she  should  receive  compensation,  and 
she  certainly  can  do  so  where  there  is  such 
agreement  with  her  husband,  but  In  this 
case  there  is  no  such  agreement,  expressed 
or  implied  or  even  alleged.  An  Implied 
agreement  for  compensation  always  depends 
upon  the  surroundings  and  the  conditions 
attendant  upon  the  rendition  of  the  services. 

In  Prince  t.  McRae,  84  N.  G.  675,  the  court 
said: 

"Whether  the  plaintiff's  services  shall  be  deem- 
ed a  gratuity  or  constitute  a  daim  for  compen- 
sation, must  be  determined  by  the  understand- 
ing of  both  parties.  If  they  were  intended  to. 
be  and  accepted  as  a  gift  or  act  of  benevolence, 
they  cannot  at  the  -election  of  the  plaintiff  cre- 
ate a  legal  obligation  to  pay." 

The  general  principle  of  a  quantum  mer- 
uit is  clearly  stated  in  Winkler  v.  Killian, 
141  N.  G.  578,  54  S.  E.  541,  115  Am.  St  Rep. 
694,  in  which  Hoke,  J.,  said: 

"It  is  ordinarily  true  that  where  services  are 
rendered  by  one  person  for  another,  which  are 
knowingly  and  voluntarily  accepted,  without 
more,  the  law  presumes  that  such  services  are 
given  and  received  in  expectation  of  being  paid 
for,  and  will  imply  a  promise  to  pay  what  they 
are  reasonably  worth.  This  is  a  rebuttable  pre- 
sumption, for  there  is  no  reason  why  a  man 
cannot  give  another  a  day's  work  as  well  as  any 
other  gift,  if  the  work  is  done  and  accepted 
without  expectation  of  pay." 

And  that  case  further  says  that — 

It  is  equally  well  established  that  where  a 
child  resides  with  a  parent  as  a  member  of  the 
family,  "services  rendered  under  such  circum- 
stances by  the  child  for  the  parent  are,  without 
more,  presumed  to  be  gratuitous  and  no  prom- 
ise will  be  implied  and  no  recovery  can  be  had 
without  proof  of  an  express  and  valid  promise 
to  pay,  or  facts  from  which  a  valid  promise  to 
pay  is  to  be  reasonably  inferred.  This  last 
position  is  usually  considered  as  an  exception 
to  the  general  rule  and  in  this  and  most  other 
jurisdictions  obtains  both  as  to  adult  and  minor 
children." 

This  same  reasoning  it  seems  should  ap- 
ply with  equal,  if  not  greater,  force  where 
the  services  are  rendered  by  the  wife,  though 
outside  ber  household  duties,  in  aiding  her 


husband  in  the  support  of  the  family.  It 
is  not  usual  certainly  that  the  wife  should 
receive  compensation  in  such  cases,  and  ob- 
ligation of  payment  cannot  arise  in  the  ab- 
sence of  an  express  agreement  or  such  facts 
and  drcumstances  from  which  an  implied' 
promise  will  arise  independent  of  the  mere 
fact  that  the  services  were  rendered  by  the 
wife  to  the  husd>and  outside  her  household 
duties. 

The  general  principle  as  to  implied  prom- 
ises to  pay  as  between  members  of  the  fam- 
ily has  been  thus  stated: 

'*Where  it  is  shown  that  a  person  rendering 
services  was  a  member  of  the  family  of  the  per- 
son served,  and  received  support  therein,  a  pre- 
sumption of  law  arises  that  such  services  are 
gratuitous  and  in  such  cases  before  the  person 
rendering  the  service  can  recover,  the  express 
promise  of  the  party  served  must  be  shown,  or 
such  facts  and  services  as  will  authorize  the 
jury  to  find  that  there  was  the  expectation  by 
the  one  of  recetving  and  by  the  other  of  making 
compensation  therefor." 

This  has  been  repeatedly  and  uniformly 
held  by  our  courts.  Among  the  numerous 
cases  in  point  is  Dodson  v.  McAdams,  96  N. 
G.  149,  2  S.  B.  4ba,  60  Am.  Rep.  408,  in  which 
it  Is  said: 

'*The  presumption  against  a  promise  to  pay 
for  such  labor  may  be  overthrown  by  an  agree- 
ment to  pay  for  the  same,  appearing  in  terms 
or  by  any  proper  proof  to  establish  the  same." 

In  Avitt  V.  Smith,  120  N.  G.  893,  27  S.  E. 
92,  the  court  said: 

"In  ordinary  dealings  the  law  implies  a  prom- 
ise to  pay  for  services  rendered  by  one  for  an- 
other. This  presumption  may  be  rebutted  by 
the  relations  of  the  parties,  as  father  and  chUd, 
stepfather  and  diild  and  grandfather  and  child, 
etc.  In  the  absence  of  some  express  contract, 
express  or  implied,  showing  an  intention  on  the 
part  of  one  to  charge  and  the  other  to  pay,  the 
presumption  is  rebutted  by  the  relationship." — 
dted  in  Ellis  v.  Gox,  176  N.  G.  618,  97  S.  B. 
468;  Stallings  v.  Ellis,  136  N.  G.  72,  48  S.  E. 
548;  Hicks  v.  Barnes,  132  N.  G.  150,  43  &  B. 
604,  and  other  cases. 

The  principle  running  through  all  the  cas- 
es is  nowhere  better  summed  up  than  by 
Walker,  J.,  in  Dunn  v.  Gurrie,  141  N.  G.  127, 
53  S.  B.  534: 

"These  cases  establish  the  principle  that  cer- 
tain relations  existing  between  the  parties  raise 
a  presumption  that  no  payment  was  expected 
for  services  rendered  or  support  furnished  by 
the  one  to  the  other.  The  presumption  stand- 
ing by  itself  repels  what  the  law  would  other- 
wise imply,  that  is,  a  promise  to  pay  for  them: 
but  this  presumption  is  not  conclusive  and  may 
in  its  turn  be  overcome  by  proof  of  an  agree- 
ment to  pay,  or  of  facts  and  circumstances  froni 
which  the  juiy  may  infer  that  payment  was  in- 
tended by  one  of  the  parties  and  expected  by 
the  other." 

It  is  true  that  in  ncme  of  our  cases  was 
the  relationship  that  of  husband  and  wifiSk 
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bnt  the  principle  applies  with  as  full,  or 
greater,  force  in  such  a  case  as  In  those 
which  hare  been  presented.  Where  the  wife 
has  rendered  services  to  a  third  party,  the 
statute  gives  her  a  right  to  recover  her  earn- 
ings for  herself  without  any  participation 
therein  by  the  husband,  and  she  is  also  en- 
titled to  recover  against  her  husband  or  any 
one  else  for  Injuries  sustained;  but  we  have 
no  case  holding  (and  it  would  be  contrary 
to  the  principle  laid  down  In  the  cases  we 
have  cited,  obtaining  as  to  other  relation- 
ships in  the  family)  that  a  wife  can  recov- 
er for  services  rendered  to  her  husband,  In 
the  absence  of  an  express  agreement-  or 
facts  and  circumstances  from  which  a  Jury 
can  infer  either  an  express  promise  or  the 
understanding  and  intention  of  the  parties 
that  the  wife  should  receive  compensation. 

There  are  Instances  where  there  is  not 
only  a  matrimonial  partnership  between  a 
husband  and  wife,  but  a  financial  or  busi- 
ness partnership;  also  where  the  wife  Is  to 
rec^ve  compensation  from  her  husband  for 
services  rendered ;  but  in  all  such  cases  the 
business  partnership,  or  the  liability  of  the 
husband  to  the  wife  for  compensation,  must' 
arise  out  of  an  agreement,  not  out  of  the 
marital  relation,  ex  Jure  marito,  which,  if  it 
extended  to  business  matters,  would  make 
each  responsible  for  the  debts  of  the  other. 

In  this  case  there  was  not  even  allegation 
of  such  contract,  or  of  an  understanding  or 
Intention  between  the  parties  that  the  wife 
should  receive  compensation. 

The  Judgment  sustaining  the  demurrer  is 
affirmed. 


(183  N.  C.  322) 

TOWN  OF  8ELMA  V.  NOBLE  St  aL 

(No.  103.) 

(Supreme  Court  of  North  Oarolina.    April  12, 

1922.) 

• 

I.  Eminent  domain  ^=»68— Quantity  of  land 
aeleoted  In  condemnation  for  oometery  is  in 
petitioner's  discretion,  subject  to  Judicial  in- 
quiry for  bad  faltli  or  abuse  of  discretion. 

In  view  of  the  power  to  condemn  land  for 
cemetery  purposes  conferred  by  the  charter 
of  the  town  of  Selma  (Priv.  Laws  1915,  c.  116), 
and  C.  S.  f|  1705-1783,  and  section  1714,  lim- 
iting the  power  of  condemnation  in  case  of 
dwelling  house,  yard,  etc.,  where  the  general 
power  to  condemn  exists,  the  right  of  selec- 
tion as  to  quantity^  etc.,  is  left  largely  to  pe- 
titioner's discretion,  not  subject  to  judicial  in- 
quiry except  on  allegations  showing  petitioner's 
bad  faith  or  manifest  abuse  of  discretion. 


2.  Eminent  domain  «=>198(l)— it  Is  derfc's 
duty  in  first  Instance  to  pass  on  all  disputed 
questions  of  fact  and  assess  the  damages. 

In  a  condemnation  proceeding,  notwith- 
standing issuable  matter  in  the  pleadings,  it  is 
the  duty  of  the  derk  in  the  first  instance  to 


pass  npoi)  all  disputed  questions  presented  and 
assess  the  damages  through  the  commission- 
ers duly  appointed,  and  to  allow  the  parties  by 
exceptions  to  raise  any  question  of  law,  or  fact 
issuable  or  otherwise  to  be  considered  on  ap- 
peal from  his  award  of  damages. 

3.  Emfnent  domain  ^=»198(2)— Wliere  olerfc 
transferred  condemnation  prooeedino  without 
decision  of  Issues  presented,  held  that  It  was 
within  court's  discretion  to  submit  issues  to 
the  Jury. 

In  a  proceeding  to  condemn  land,  where  the 
derk  dedded  to  transfer  the  cause  for  trial  of 
the  issues  in  the  superior  court  and  refused 
to  proceed  further,  and  complainant  excepted 
and  appealed,  the  superior  court  had  jurisdic- 
tion, under  O.  S.  {  037,  and  could  order  purchas- 
er of  portions  of  defendant's  property  made 
parties  defendant;  and,  where  they  filed  answer 
alleging  that  condemnation  for  cemetery  pur- 
poses would  contaminate  their  water  supply 
and  interfere  with  their  homes,  the  case  was 
brought  within  the  exception  of  section  1714, 
which  does  not  permit  condemning  dwelling 
houses,  and,  although  such  issue  was  not  pre- 
sented before  the  derk,  it  was  within  the 
court's  discretion  to  present  it  to  the  jury. 

4.  Eminent  domain  ^=>198(l)^City's  petition 
to  condemn  land  for  oometery  must  fall,  if 
creating  nuisance  doing  substantial  damage  to 
defendants'  homes. 

The  Legislature  could  confer  on  dty  power 
to  condemn  property  for  public  purposes  even 
to  the  extent  of  taking  a  man's  house,  for  all 
private  property  is  subject  to  such  appropria- 
tion in  the  reasonable  exercise  of  the  police 
power,  and  in  no  event  should  a  public  need 
be  lightly  stayed;  but,  if  dearly  established 
on  an  appropriate  issue  that  the  maintenance 
of  a  cemetery  on  the  site  sought  to  be  con- 
demned therefor  will  create  a  nuisance  caus- 
ing substantial  damage  to  defendants'  homes, 
plaintiff's  petition  must  fail. 

Appeal  from  Superior  Court,  Johnston 
County;  Cranmer,  Judge. 

Proceedings  by  the  Town  of  Selma  against 
Dr.  J.  R.  Noble  and  others  for  condemnation 
of  land,  in  which  the  clerk  transferred  the 
cause  to  the  superior  court  for  trial  before 
a  jury,  and  the  court  ordered  other  parties 
made  defendants  and  entered  judgment  af- 
lirmlng  the  action  of  the  derk  and  denied 
petitioning  city's  motion  to  remand.  The 
petitioner  excepted  and  appeals.  Afilrmed. 

It  appears  from  a  perusal  of  the  record 
and  case  on  appeal  that  the  town  of  Selma, 
under  and  by  virtue  of  chapter  116,  Private 
Laws  of  1915,  amending  charter  of  said 
town,  instituted  the  present  proceedings  be- 
fore the  clerk  of  the  superior  court  to  con- 
demn about  2^  acres  of  land  belonging  to 
defendant  Noble  as  an  addition  to  the  public 
cemetery  of  the  town,  which  was  about  filled 
except  certain  plots  owned  by  Individuals. 
Defendant  Noble  answered  alleging  that  he 
owned  a  body  of  land  lying  in  the  suburbs 
of  Selma  or  adjacent  thereto,  which  he  had 
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laid  off  and  plotjted  into  lots,  showing  desig- 
nated streets,  etc.,  and  in  which  the  plot 
desired  had  been  made  to  appear  as  a  public 
square,  and  various  persons  had  bought  lots 
in  reference  to  this  plot,  and  in  reliance  on 
the  r^resentation  that  same  was  to  be  and 
remain  a  public  square,  and  some  of  them 
had  improved  these  lots  and  were  living 
thereon ;  and  there  was  no  necessity  for  this 
land  as  the  town  owned  a  body  of  land  near 
there,  much  better  suited  for  its  purpose, 
and  on  his  answer  demanded,  among  other 
things,  a  Jury  trial  as  to  necessity  for  taking 
defendant's  land  for  the  purpose  indicated, 
and  also  as  to  the  amount  of  damages  to  be 
awarded  in  case  the  same  was  taken,  etc. 

The  clerk,  being  of  opinion  that  the  answer 
raised  material  issues,  entered  an  order 
transferring  the  cause  to  the  superior  court 
for  trial  of  same  before  the  jury,  and  peti- 
tioners excepted  and  appealed  to  superior 
court  In  the  superior  court,  his  honor,  being 
of  opinion  that  there  were  material  issues 
raised,  entered  judgment  approving  the  ac- 
tion of  the  derk  and  that  the  defendant  was 
entitled  to  have  same  tried  by  a  jury,  etc^ 
and  that  the  costs  be  taxed  against  the  ap- 
pellant Petitioners  excepted.  The  court  fur- 
ther ordered  that  J.  T.  Newberry  and  four 
others,  who  had  bought  land  of  codefendant 
under  conditions  as  stated  and  had  improved 
same,  be  made  parties  defendant  There- 
ui>on  these  defendants  became  parties  and 
answered,  alleging  the  facts  of  sale  and  dedi- 
cation of  this  land  as  a  public  square  by 
defendant  Noble ;  that  they  had  bought  and 
improved  their  lots  in  reference  to  same  and 
were  living  thereon  with  their  families; 
that  the  town  had  not  extended  its  water 
supply  to  this  locality,  but  they  procured 
their  water  from  wells,  and  allege  further; 

'That  the  location  of  the  cemetery  on  this 
lot  of  land  will  greatly  damage  and  injure  them, 
in  the  use  and  enjoyment  of  their  property,  by 
depriving  them  of  the  use  of  said  public  square, 
and  by  dosing  Chestnut  street  and  by  partially 
dosing  Third   avenue. 

"That  from  about  the  center-  of  said  pub- 
lic square  the  ground  slopes  both  in  a  north- 
westwardly and  easterly  direction.  That  the 
town  of  Selma  has  not  extended  its  water  mains 
to  defendants'  property  and  that  they  are  de- 
pendent upon  wells  for  their  water  supply. 
That  due  to  the  condition  of  the  soil  and  the 
sloping  of  the  land  from  said  public  square, 
the  drainage  from  said  public  square  is  by  and 
through  the  lands  of  these  defendants,  and  the 
use  of  said  public  square  for  burial  purposes 
would  contaminate  and  pollute  the  only  water 
supply  these  defendants  have,  rendering  it 
unsafe  and  unfit  for  drinking  purposes  of  these 
defendants  and  the  members  of  their  families, 
to  the  very  great  damage  of  these  defend- 
ants." 

The  court  on  this,  and  the  answer  of  J.  B. 
Noble,  being  of  opinion  that  there  were  ma- 
terial issues  raised  which  must  be  dedded 
by  a  Jury  before  further  proceedings  had. 


entered  judgment  as  stated  affirming  the  ac- 
tion of  the  derk  and  in  dailal  of  plaintifTs 
motion  to  remand,  etc  Thereupon  petitioner 
excepted  and  appealed  to  this  court 

R.  L.  Ray,  of  Selma,  and  Winfleld  H.  Lyon, 
of  Smithfleld,  for  appellant 

Walter  L.  Watson,  of  Raleigh,  and  Albert 
M.  Noble^  for  appellees. 

HOKE,  J.  [1]  The  charter  of  the  town  of 
Selma,  as  amended  by  chapter  116,  Private 
Laws  of  1915,  conferred  upon  the  munldpal 
government  the  right  to  condemn  land  for 
purposes  of  a  cemetery,  "in  the  same  manner 
as  lands  are  condemned  by  railroads  and 
public  utility  companies  and  with  the  same 
rights  of  appeaL"  Under  Cons.  St.  c.  33, 
these  companies  have  the  right  to  condemn 
lands  desired  for  the  construction  of  their 
roads,  etc,  by  spedal  proceedings  as  therein 
described,  and  section  1714  of  the  statute 
provides  that  such  power  shall  not  extend 
to  the  condemnation  of  a  dwelling  house, 
yard,  kitchen,  garden,  or  burial  ground  with- 
out the  consent  of  the  owner,  unless  the 
same  is  expressly  authorized  by  the  charter 
or  some  provision*  of  the  C!onsolidated  Stat- 
utes. 

In  construing  this  legislation,  the  court 
has  held  that  where  the  general  power  to 
condemn  exists,  the  right  of  selection  as  to 
route,  quantity,  etc.,  is  left  largely  to  the 
discretion  of  the  company  or  corporation 
and  does  not  become  the  subject  of  judidal 
inquiry  except  on  allegations  of  fact  tending 
to  show  bad  faith  on  the  part  of  the  company 
or  corporation  or  an  oppressive  and  manifest 
abuse  of  the  discretion  conferred  upon  them 
by  the  law.  Power  Co.  v.  Wissler,  160  N.  C. 
269,  76  S.  B.  267,  43  L.  R.  A.  (N.  S.)  483, 
Ann.  Cas.  1914C,  26a 

[2]  As  to  the  procedure  in  a  case  of  this 
kind,  our  decisions  are  to  the  effect  that, 
notwithstanding  the  appearance  of  issuable 
matter  in  the  pleadings,  it  is  the  duty  of  the 
derk  in  the  first  instance  to  pass  upon  all 
disputed  questions  presented  in  the  record, 
and  go  on  to  the  assessment  of  the  damages 
through  commissioners  duly  appointed,  and 
allowing  the  parties  by  exceptions  to  raise 
any  questions  of  law  or  fact  issuable  or 
otherwise  to  be  considered  on  appeal  from 
him  in  his  award  of  the  damages  as  provided 
by  law.  R.  Co.  v.  Manufacturing  Cow,  166 
N.  C.  168,  82  S.  B.  5,  L.  R.  A.  1916A,  1079; 
Abemathy  v.  R.  Co.,  150  N.  O.  97,  63  S.  B. 
180;  R.  Co.  V.  R.  Co.,  148  N.  C.  59,  61  S.  B. 
683. 

In  Abernathy's  Case,  the  principle  is  stat- 
ed as  follows: 

"While  in  other  spedal  proceedings,  when  an 
issue  of  fact  is  raised  upon  the  pleadings  it  is 
transferred  to  the  dvH  issue  docket  for  trial, 
in  condemnation  proceedings  the  questions  of 
law  and  fact  are  passed  upon  by  tiie  clerk,  to 
whose  rulings  exiceptions  are  noted,  and  no  ap* 
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peal  lleB  ontQ  the  final  report  of  the  commis- 
flioners  comes  \n,  when*  npon  exceptione  filed, 
the  entire  record  la  sent  to  the  Superior  Court, 
where  all  •  •  •  exceptions  •  •  •  may  be 
presented.** 

The  method  of  procedure  Indicated  la  these 
cases  should  hold,  though  there  should  be 
issues  raised  concerning  an  owner's  dwell- 
ing house  and  other,  the  cases  excepted  from 
the  operation  of  the  statute,  and  in  such  case, 
on  proper  showing,  the  rights  of  the  parties 
may  in  the  meantime  be  protected  from  in- 
terference by  injunction  issued  by  the  judge 
on  application  made  in  the  cause.  Mountain 
Retreat  Association  y.  Mt  Mitchell  Develop- 
ment Co.,  183  N.  C. ,  110  S.  B.  524. 

This  being  the  law  applicable,  we  see  noth- 
ing in  the  pleadings  as  presented  before  the 
clerk  that  should  prevent  bis  proceeding  to 
an  award  of  damages  as  the  statute  directs ; 
the  allegations  being  that  the  owner  had 
laid  off  this  property  into  streets  and  blocks, 
leaving  this  particular  block  as  an  open 
square,  and  that  certain  persons  had  bought 
property  in  reference  to  the  plot  made.  This 
was  throughout,  as  we  understand  the  rec- 
ord, entirely  a  question  of  private  owner- 
ship, the  municipality  never  having  accepted 
this  as  a  dedication  to  the  public,  and, 
though  the  claimants  might  very  properly 
liave  been  made  parties,  there  is  nothing  to 
prevent  or  modify  the  power  of  condemna- 
tion given  to  the  municipality  by  its  charter. 

rs]  Taking  a  different  view  of  the  matter, 
however,  the  clerk  decided  to  transfer  the 
cause  for  a  trial  of  the  issues  in  the  superior 
court,  and  refused  to  proceed  further,  where* 
upon  plaintiff  excepted  and  appealed. 

The  cause  having  then  been  brought  before 
the  superior  court,  under  section  637,  Cdns. 
8t.,  the  judge  had  '^jurisdiction/'  and,  in 
the  exercise  of  the  powers  so  conferred,  his 
bonor  entered  an  order  that  the  purchasers 
of  portions  of  defendant's  property  abutting 
on  the  square  should  be,  and  they  were,  made 
parties  defendant  and  filed  an  answer  alleg- 
ing, among  other  things,  that  they  ha4 
bought  and  built  on  the  abutting  property 
and  occupied  same;  that  the  town  had  not 
extended  its  water  supply  to  tliat  locality, 
but  their  water  for  drinking  and  other  domes- 
tic purposes  was  obtained  from  wells  on  the 
premises;  that  the  drainage  was  directly 
from  the  square  in  question  on  and  through 
their  premises,  and  an  establishment  of  a 
cemetery  on  said  block  would  create  a  nuis- 
ance, endangering  the  health  of  their  fam- 
ilies, etc. 

It  is  held  with  us  that  the  creation  and 
maintenance  of  a  nuisance  which  sensibly 
impairs  the  value  of  property  is  a  taking 
within  the  principle  of  eminent  domain,  and 
condemnation  proceedings  thereunder.  Hines 
V.  Rocky  Mount,  162  N.  C.  409.  78  S.  E.  510, 
L.  R.  A.  1915C,  751,  Ann.  Gas.  1915A,  132, 


and  authorities  cited.  And  if  it  should  be 
established  that  the  maintenance  of  a  ceme- 
tery at  the  place  contemplated  creates  such 
a  nuisance,  so  affecting  the  homes  of  these 
defendants,  this  would  bring  the  case  within 
the  exception  contained  in  section  1714,  with- 
drawing dwellings  from  the  effect  of  the  stat- 
ute, and  the  power  to  condemn  would  no 
longer  exist.  While  no  such  issue  was  pre- 
sented in  the  pleadings  before  the  clerk,  It 
is  raised  now  by  defendants,  and  being  an 
issue  in  bar  of  plalntifTs  right  to  proceed, 
and  on  the  facts  as  presented,  it  was.  within 
the  sound  discretion  of  his  honor  to  have  the 
same  passed  on  by  a  jury  before  proceeding 
further,  a  course  approved  and  substantially 
pursued  in  Clark  v.  Lawrehce,  59  N.  0.  p. 
83,  78  Am.  Dec.  241. 

[4]  Undoubtedly  the  Legislature  could  con- 
fer the  power  to  condemn  property  for  a 
public  purpose  even  to  the  extent  of  taking 
a  man's  home,  for  all  private  property  Is 
liable  to  be  appropriated  for  the  public  use 
in  the  reasonable  exercise  of  the  police 
power.  Thomas  v.  Sanderlin,  173  N.  C.  329, 
91  S.  B.  1028,  citing  6  R.  C,  L.  p.  193.  And 
in  no  event  should  a  public  need  of  this  kind 
be  lightly  stayed;  but,  if  it  should  be  clearly 
established  on  an  appropriate  issue  that  the 
maintenance  of  a  cemetery  on  the  proposed 
site  will  create  a  nuisance  causing  substan- 
tial damage  to  the  homes  of  these  defend- 
ants, then  the  plaintiff  must  fail  in  its  peti- 
tion, for  in  such  case,  as  stated,  the  power 
to  condemn  the  site  has  not  been  conferred. 

His  honor,  therefore,  was  well  within  his 
legal  discretion  in  directing  that  this  vital 
question  should  be  predetermined  by  the 
jury. 

Affirmed. 


(163  Ga.  151) 
CONNELL  V.  STATE.     (No.  2944.) 

(Supreme  Court  of  Georgia.    March  18,  1922.) 

(Byllabui  ly  t?^  Court.) 

1.  Criminal  law  ^=9778(4)-^lnstructlon  at  to 
preeumption  of  Innocense  not  erroneous. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "The  mere  fact  that  the  grand 
jnry  has  returned  a  bill  of  indictment  against 
the  defendant  in  this  ease  is  no  evidence  of  ids 
guilt.  And  the  defendant  enters  into  the  trial 
of  this  case -with  the  presumption  of  innocence 
in  his  favor,  and  that  presnmption  of  innocence 
remains  with  the  defendant  throughout « the 
entire  trial,  in  the  nature  of  evidence,  as  a 
shield  and  protection,  until  the  state  satisfies 
your  minds  by  evidence  in  the  case  beyond  a 
reasonable  doubt  of  the  defendant's  guilt." 

2.  Criminal    law    ^=»789( 2)— Instruction    on 
"reasonable  doubt"  held  not  erroneous. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "A  reasonable  doubt  means  exact- 
ly what  it  says— a  doubt  that  is  founded  upon 
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reason.  A  reasonable  doubt  may  grow  out  of 
the  evidence^  or  the  want  of  eyidence,  or  be 
engendered  by  the  defendant's  statement. 
While  the  law  requires  the  state  to  demonstrate 
beyond  a  reasonable  doubt,  the  law  does  not  re- 
quire the  state  to  demonstrate  the  guilt  of  the 
defendant  to  a  mathematical  or  an  absolute  cer- 
tainty, and  the  reasonable  doubt  is  not  a  vague, 
conjectural  doubt;  it  is  not  a  fanciful  doubt. 
It  is  not  an  imaginative  doubt,  neither  does  it 
mean  a  possibility  that  the  defendant  may  be 
innocent;  but,  as  I  said  to  you  just  now,  it 
means  a  doubt  that  is  founded  upon  reason." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Doubt.] 

3.  Criminal  law  ^=»789 (8)— Instruction  as  to 
burden  on  state  to  prove  gulit  beyonil  a  rea- 
sonabie  doubt  not  erroneous. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "The  court  charges  you  that,  when 
the  defendant  enters  a  plea  of  not  guilty  to  this 
bill  of  indictment,  it  puts  in  issue  every  mate- 
rial allegation  contained  therein.  It  then  de- 
volves upon  the  state  to  satisfy  the  minds  of 
the  jury,  by  evidence  in  the  case,  to  a  moral 
and  reasonable  certainty  and  beyond  a  reason- 
eble  doubt,  of  the  guilt  of  the  defendant  before 
you  would  be  authorized  to  convict  him." 

4.  Constitutional  law  ^=s>ZQS{\),  250,  258  — 
Criminal  law  «=s>763,  764(18)— Rape  ^=5>2— 
Statute  as  to  sexual  intercourse  with  oiri 
under  14  does  not  deny  due  process  or  equal 
protection,  or  abridoe  privileges  and  Immuni- 
ties; instruction  that  sexual  intercourse  with 
girl  under  14  was  rape  net  erroneous. 

The  court  instructed  the  jury  as  follows: 
''And  I  charge  you,  under  a  law  passed  by  the 
Legislature  in  191fi^  on  page  259,  which  I  shall 
hereafter  read  to  you,  the  Legislature  in  1918 
has  provided  that  no  female  under  14  years  of 
age,  in  the  state  of  Qeorgia,  can  give  her  con- 
sent to  sexual  intercourse;  and  this  act  was 
approved  on  July  81, 1918,  and  I  now  read  it  to 
the  jury,  'That  from  and  after  the  passage  of 
this  act  it  shall  be  unlawful  for  any  person  to 
have  sexual  or  carnal  intercourse  with  any  fe- 
male child  under  the  age  of  fourteen  years;' 
and  I  charge  you  as  a  correct  principle  of  law 
that  since  July  81st  in  the  year  1918,  under  the 
provisions  of  this  law,  no  person  can  have  sex- 
ual intercourse  with  a  female  under  14  years 
of  age,  whether  she  consents  to  it  or  does  not 
consent  to  it,  and  if  any  person  shall  have  sex- 
ual intercourse  with  any  female  under  14  years 
of  age,  with  her  consent  or  without  her  con- 
sent, then,  under  this  law  which  the  court  has 
just  read  to  you,  such  person  would  be  guilty 
of  the  offense  of  rape."  Movant  assigns  error 
on  this  charge,  on  the  ground  that  the  act  of 
the  General  Assembly  referred  to  therein  '^is 
unconstitutional  and  void,  and  deprives  the  de- 
fendant of  due.  process  of  law  under  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  which  forbids  a  state  from  de- 
priving any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  denying  any  per- 
son within  its  jurisdiction  of  the  equal  protec- 
tion of  the  laws,  and  forbids  the  state  from 
abridging  the  privileges  and  immunities  of  the 
citizens  of  the  United  States."  It  is  also  con- 
tended that  the  act  lis  in  conflict  with  the  doe 


process  clause  of  the  state  Constitution,  an4 
further,  that  the  charge  virtually  amounted  to 
the  direction  of  a  verdict,  while  it  was  for  the 
jury  to  say  whether  the  girl's  testimony  was 
corroborated  by  other  testimony  as  the  law  re- 
quires^ These  contentions  are  obviously  with- 
out merit. 

5.  Statute  npt  unconstitutional. 

The  court  charged  the  jury  as  follows: 
''That  any  person  violating  the  provisions  of 
this  act  shall  be  guilty  of  rape,  and  on  convic- 
tion thereof  shall  be  punished  as  prescribed 
by  section  94  of  the  Penal  Code  of  Georgia  of 
1910,  unless  the  jury  trying  the  same  shall 
recommend  that  the  defendant  be  punished  as 
for  a  misdemeanor,  in  which  event  the  same 
shall  be  made  the  judgment  and  sentence  of 
the  court,  provided,  however,  that  no  convic- 
tion shall  be  had  for  such  offense  on  the  unsup- 
ported testimony  of  the  female  in  question." 
Movant  contends  that  this  charge  of  the  court 
is  in  conflict  with  the  due  process  dause  of  the 
Constitution  of  Georgia,  and  contravenes  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  which  declares  that  no  state 
shall  make  or  enforce  any  law  which  shtil 
abridge  the  privileges  or  immunities  of  citisens 
of  the  United  States,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws,  or  deprive  any  person  of  his  life, 
liberty,  or  property  without  due  process  of 
law."  Defendants  contend  further,  that  this 
charge  was  erroneous  for  the  reason  that  the 
testimony  of  the  female  was  not  corroborated 
by  any  other  witness  in  the  case.  This  ground 
of  the  motion  is  substantially  a  repetition  of 
the  assignment  of  error  stated  in  the  next  pre- 
ceding headnote,  and  it  also  is  obviously  with- 
out merit. 

6.  Rape  ^=5>59(3)— Inetmctlen  on  eorronera- 
tion  not  erroneeas,  because  net  specl^ng  • 
circumstances  that  would  corroborate. 

The  court  did  not  err  in  instructing  the  jury 
as  follows:  "Under  the  provisions  of  the  law 
which  I  have  read  to  you,  the  court  charges 
you  that  you  would  not  be  authorised  to  con- 
vict the  defendant  in  this  case  on  the  unsup- 
ported testimony  of  the  female  alleged  to  have 
been  raped.  Under  this  section  of  the  Code,  if 
you  reach  the  conclusion  that  the  female  in 
question  was  under  14  years  of  age,  and  if  you 
reach  the  conclusion  that  the  defendant  in  this 
case  had  sexual  intercourse  with  her  during  the 
year  1920,  why  then  the  law  provides  that,  be- 
fore you  would  be  authorized  to  convict  the  de- 
fendant of  the  offense  of  rape,  the  testimony  of 
the  female  would  have  to  be  corroborated  by 
some  fact  or  other  drcnmstance  in  the  case. 
The  court  charges  you  that  the  law  does  not  re- 
quire that  corroboration  to  be  of  that  strength 
to  satisfy  the  minds  of  the  jury  by  evidence  in 
the  case  beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt.  But  the  law  does  require  the 
testimony  of  the  female  to  be  corroborated  by 
some  other  fact  or  circumstance  in  the  case. 
And  as  to  whether  or  not  the  testimony  of  the 
female  in  this  case  has  been  corroborated  by 
other  facts  or  other  testimony  in  the  case  is 
exclusively  a  question  for  your  consideration 
and  for  your  determination."  Movant  contends 
that  this  charge  was  error,  because  "the  court 
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narrowed  the  jury  down  to  simply  a  corrobora- 
tion of  the  girl  by  other  testimony";  whereas 
the  conrt  should  hare  instructed  the  jury  that 
a  woman  in  a  rape  case  can  be  corroborated 
'*by  her  clothing  being  torn,  by  her  making  some 
outcry,  by  her  private  parts  being  injured,  or  by 
her  being  stricken  into  unqonsciousness  or 
made  drunk;  that  these  and  other  circumstanc- 
es msy  tend  to  corroborate  the  woman,  but  in 
this  case  the  court  simply  told  the  jury  that 
the  woman  must  be  corroborated  in  some  way. 
•  •  •  The  defendant  could  not  be  conrict- 
ed,  according  to  the  act  of  the  Legislature  of 
1918,  upon  the  testimony  of  the  girl  alone, 
even  though  she  be  under  the  age  of  14,  unless 
her  testimony  is  corroborated  by  other  testi- 
mony in  the  case,  going  to  connect  him  with 
the  commission  of  the  crime  of  rape.*' 

7.  Criminal  law  <d=s>763,  764(18)— Instruction 
not  direction  of  verdict,  booause  omitting  pro- 
viso as  to  oorroboratlon. 

The  court  instructed  the  jury  as  follows: 
"You  take  these  principles  of  law  as  given  you 
in  charge  by  the  court,  and  you  apply  them  to 
the  facts  and  evidence  in  this  case;  and  if,  un- 
der the  principles  of  law  as  given  you  in  charge 
by  the  court,  if  you  reach  the  conclusion,  by 
evidence  in  the  case,  beyond  a  reasonable  doubt, 
that  the  defendant  any  time  during  the  year 
1920,  if  he  had  sexual  intercourse  with  the  per- 
son alleged  in  that  bill  of  indictment,  Bllen 
Spivey,  if  you  reach  the  further  conclusion  that 
at  the  time  Bllen  Spivey  was  under  14  years  of 
age,  and  if  you  reach  the  conclusion  that  it  was 
in  Uie  county  of  Wilkinson  and  state  of  Georgia, 
then  the  court  charges  yon  that  under  the  law 
which  I  have  just  read  to  you,  if  the  defendant 
had  sexual  intercourse  .with  Ellen  Spivey,  and  if 
she  was  under  the  age  of  14  years  of  age,  that 
would  constitute  the  offense  of  rape,  because  no 
female  in  the  state  of  Georgia,  since  the  ^Ist 
day  of  July  in  the  year  1918,  under  14  years  of 
age,  can  consent  to  sexual  intercourse  under  the 
laws  of  the  state  of  Georgia."  It  is  complain- 
ed that  this  charge  '"was  practically  a  direction 
of  a  verdict  against  the  defendant,  and  instruct- 
ed the  jury  to  find  the  defendant  guilty  of  rape, 
without  giving  the  proviso,  and  before  they 
could  convict  the  defendant  of  the  offense  of 
rape  under  this  act  of  the  Legislature,  although 
they  believed  that  the  girl  was  under  14  years 
of  age,  they  would  have  to  believe,  in  addi- 
tion to  this,  her  testimony  In  the  case,  and  the 
failure  of  the  trial  judge  to  give  in  this  imme- 
diate connection  this  proviso  is  error."  This 
assignment  of  error  does  not  show  cause  for 
the  grant  of  a  new  trial. 

8.  Criminal  law  ^s»935(l)— New  trial  properly 
denied,  when  evidonco  suffloient. 

The  verdict  was  supported  by  evidence,  and 
the  court  did  not  err  in  refusing  a  new  trial. 

Error  froin  Superior  Court,  Wilkinson 
County;   J.  B.  Park,  Judge. 

P.  T.  Connell  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr., 
both  of  liaoon,  for  plaintiff  in  error. 

Doyle  Campbell,  Sol.  Gen.,  and  A.  Y.  Clem- 
ent, both  of  Montieello,  and  Geo.  M.  Napier,! 


Atty.  G»i.,  and  Seward  M.  Smith,  Asst  Atty. 
Gen.,  for  the  State. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C*  J.,  absent 
because  of  sickness. 


(153  Oa.  176) 

DEDGE  V.  STATE.    (No.  2907.) 
(Supreme  Court  of  Georgia.    March  18,  1922.) 

(8vUahu$  hy  the  Court.) 

i.  Criminal  law  ^=»782(l5)^instnictIon  re- 
quiring alibi  to  be  established  to  Jury's  satis- 
faction not  reversible  error;  error  to  require 
alibi  to  be  established  to  a  reasonable  cer- 
tainty. 

Movant  complains  that  the  court  erred  in 
charging  tiie  jury  as  follows:  "I  charge  you, 
gentlemen  of  the  jury,  that,  when  a  defendant 
sets  up  as  a  defense  an  alibi,  the  burden  is  up- 
on the  defendant  to  establish  his  defense  of  an 
alibi  to  your  satisfaction  and  to  a  reasonable 
certainty;  and  I  charge  you  further,  in  this 
connection,  that  it  is  your  duty  to  consider  the 
evidence  on  the  question  of  alibi  along  with  sll 
the  other  evidence  introduced  in  this  case,  and 
if  all  of  the  evidence,  including  the  evidence 
introduced  on  the  question  of  alibi,  considered 
in  connection  with  all  the  other  evidence,  cre- 
ates in  your  minds  a  reasonable  doubt,  tilien  it 
is  your  duty  to  give  the  defendant  the  benefit 
of  the  doubt  and  acquit  him."  The  error  point- 
ed out  is  that  the  court  placed  too  great  a 
burden  upon  the  accused  in  requiring  the  de- 
fendant to  establish  his  defense  of  an  alibi 
"to  your  satisfaction  and  to  a  reasonable  cer- 
tainty." It  has  been  frequently  ruled  by  this 
court  that  an  alibi  need  only  be  established  to 
the  ^'reasonable  satisfaction  of  the  jury."  The 
omission  of  the  word  "reasonable**  before 
the  word  "satisfaction,**  if  there  had  been  no 
other  infirmity  in  the  charge,  would  not  have 
required  a  reversal  of  the  judgment.  It  has 
been  held  that  the  term  "to  a  reasonable  cer- 
tainty" is  the  equivalent  of  "beyond  a  reason- 
able doubt**  (Bone  v.  State,  102  Ga.  387,  80 
S.  E.  845),  and  it  is  error  to  require  the  ac- 
cused to  establish  an  alibi  beyond  a  reasonable 
doubt  (Harrison  v.  State,  83  Ga.  129,  9  S.  B. 
542). 

2.  Criminal  law  ^=3695(6)— Judgment  not  re- 
versed, when  all  evldenoe  objected  to  not 
subject  to  objection. 

The  court  admitted,  over  timely  objection, 
the  following  evidence:  "I  didn't  tell  the  in- 
quest jury  these  facts,  because  I  was  scared  to. 
I  was  scared  they  would  do  the  same  to  me. 
They  killed  my  stepfather,  and  I  was  scared 
they  would  do  me  the  same  way.  I  don't  Imo^ 
whether  they  were  under  arrest  or  not.  They 
wasn't  at  the  time  we  came  in  here."  The 
grounds  of  objection  were  that  the  evidence 
was  hearsay,  irrelevant,  and  a  conclusion  of 
the  witness,  and  was  calculated  to  prejudice 
the  Uiinds  of  the  jury  against  the  accused. 
CUearly  a  part  of  this  evidence  was  not  open  to 
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the  objection  made,  and  the  Judgment  will  not 
be  reversed  for  the  admission  of  the  testimony. 
Had  the  objection  been  specifically  directed  to 
the  expression,  "They  killed  my  stepfather/' 
quite  a  different  question  would  hare  been 
raised. 

3.  CrlmlnaJ  law  ^=»922(i)— Inapplicabie  In- 
stniotion  as  to  oases  requiring  testimony  of 
more  than  one  witness  not  ground  for  new 
trial. 

The  following  charge  to  the  jury,  under  the 
facts  of  the  case,  was  inapplicable,  but  is  not 
cause  for  the  grant  of  a  new  trial:  "The  tes- 
timony of  a  single  witness  is  generally  suffi- 
cient to  establish  a  fact,  except  in  certain  cases 
such  as  treason  or  perjury,  and  in  the  case 
of  a  felony  where  the  only  witness  is  an  ac- 
complice, and  in  these  cases  (except  treason) 
corroborating  circumstances  may  dispense  with 
another  witness." 

4.  Criminal  law  ^=:9793— Charge  should  be  ad- 
justed to  the  faots. 

The  court  instructed  the  Jury  as  follows: 
*'It  is  contended  by  the  defendant  now  on  trial 
that  he  is  not  guilty  of  the  charge  alleged  in 
the  bill  of  Indictment;  he  further  contends  that 
neither  he  nor  either  of  the  codefendants  par* 
tidpated  hi  the  commission  of  the  alleged  crime 
or  was  present  at  the  scene  of  the  crime."  Er- 
ror is  assigned  on  this  excerpt  from  the  chargCf 
on  the  ground  that  it  was  not  adjusted  to  the 
facts,  in  that  the  defendant  J.  R.  Dedge,  who 
alone  was  on  trial,  had  made  no  contention  as 
to  the  guilt  or  innocence  of  those  jointly  indict- 
ed with  him,  but  denied  on  his  own  part  all 
knowledge  as  to  who  committed  the  oflEense. 
Since  there  is  to  be  another  trial,  it  is  unneces* 
sary  to  rule  upon  this  ground  of  the  motion, 
further  than  to  say  that  in  stating  the  conten- 
tions of  the  accused  the  court  will  adjust  the 
charge  to  the  facts  of  the  case. 

5.  No  error  In  remaining  grounds. 

The  remaining  grounds  of  the  motion  for  a 
new  trial  show  no  error,  and  they  are  not  of 
such  character  as  will  require  special  mention. 
As  the  case  is  to  be  tried  again,  no  ruling  is 
made  as  to  the  sufficiency  of  the  evidence,  nor 
upon  the  grounds  of  the  motion  based  upon 
newly  discovered  evidence. 

Beck,  P.  J.,  dissenting. 

Error  from  Superior  Oonrtt  Bacon  Coon- 
ty;   J.  I.  Summerall,  Judge. 

J.  R.  Dedge  was  convicted  of  an  offense, 
and  he  brings  error.    ReversedL 

T.  A.  Wallace  and  Dickerson  &  Kelley,  all 
of  Douglas,  L.  D.  Luke,  of  Alma,  and  Pad- 
gett &  Watson,  of  Baxley,  for  plaintiff  in 
error. 

A.  B.  Spence,  Sol.  Gen.,  and  John  W.  Ben- 
nett, both  of  Waycross,  I.  J.  Bussell,  Andrew 
J.  Tuten,  and  H.  It,  Causey,  all  of  Alma, 
Geo.  M.  Napier,  Atty.  Gen.,  and  Seward  M. 
Smith,  Asst.  Atty.  Gen.,  for  the  State; 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  0.  J.»  ab- 
sent because  of  illness,  and 


BECK,  P.  J.  (dissenting).  While  the 
charge  upon  the  subject  of  alibi  was  not  en- 
tirely accurate,  the  error  was  not  such,  In 
view  of  the  entire  diarge^  as  to  authorize 
this  court  to  reverse  the  judgment  of  the 
court  below  refusing  a  new  trial. 


(153  Qa.  17) 
PEEPLES  V.  RUDULPH  et  aJ.     (No.  2602.) 

(Supreme  Court  of  Georgia.     Feb.  21,  1922.) 

(SyUaJfUM  hy  the  Oowrt,) 

1.  Ejectment  ^=s>75— Defect  In  abstract  an- 
nexed to  petition  not  ground  for  demurrer. 

This  is  a  statutory  complaint  for  land.  The 
plaintiffs  rely  on  prior  possession  and  adverse 
possession  for  seven  years,  under  color  of  title. 
To  the  petition  Is  attached  an  abstract  of  title 
as  follows:  Deed  from  W.  B.  Thomas,  trus- 
tee, to  W.  R.  BunUey,  dated  in  1854;  deed 
from  W.  R.  Bunkley  to  the  heirs  at  law  of  R. 

D.  Fox,  dated  in  1894;  deed  from  Robert  Fox 
et  al.,  "heirs  at  law  of  R.  D.  Fox,"  to  J.  H. 
Rudolph,  dated  in  1919;  deed  from  J.  H.  Ru- 
dolph to  plaintiffs,  dated  In  1919;  and  adverse 
possession  by  plaintiffs  and  those  under  whom 
they  daim  for  more  than  seven  years  prior 
to  the  filing  of  the  suit.  Defendant  demurred 
to  the  petition,  on  the  ground  that  its  allega- 
tions, considered  In  connection  with  the  abstract, 
did  not  show  title  in  the  plaintiffs,  and  there- 
fore did  not  set  forth  a  cause  of  action.  Heidi 
The  demurrer  was  properly  orerroled.  Even 
if  the  deed  from  Robert  Fox  et  aL,  "heirs  at 
law  of  R.  D.  Fox,"  is  not  to  be  interpreted  as 
a  deed  from  "all  the  heirs  at  law  of  R.  D.  Fox," 
the  demurrer  is  nevertheless  without  merit.  ''An 
action  of  complaint  for  land  cannot  be  dismiss- 
ed on  demurrer  to  the  abstract  of  title  annex- 
ed to  the  declaration.  The  object  of  the  ab- 
stract is  not  to  show  title  in  the  plaintiff  on 
the  face  of  the  pleadings,  but  only  to  give  no- 
tice of  what  will  be  relied  upon  at  the  trial." 
Crawford  v.  Carter,  146  Ga.  526,  91  S.  E.  780; 
Chancey  v.  Johnson,  148  Ga.  87,  96  S.  B.  975. 

2.  Trial  «=9228(l)-^orrect  Instmolfen  not 
erroneous  because  not  embracing  another  ap- 
propriate instruction. 

A  complete,  accurate,  and  pertinent  in- 
struction is  not  within  itself  erroneous  because 
it  fails  to  embrace  an  instruction  which  would 
be  appropriate  in  connection  with  the  instruc- 
tion given.    Lucas  v.  SUte,  110  Ga.  766^  36  S. 

E.  87;  Johnson  v.  State,  150  Ga.  67 (3a),  102 
S.  B.  439;    Shelton  v.  State,  150  Ga.  71(2), 

102  S.  E.  856;  WUson  v.  SUte,  150  Qa.  285(1), 

103  S.  E.  682;  Green  v.  State,  150  Ga.  121, 102 
S.  E.  813;  Bowden  v.  SUte,  151  Qtu  336(4), 
106  S.  E.  575. 

3.  Adverse  posseesion  ^s>l09  —  Title  by  de- 
scription not  lost  by  abandonment. 

Prior  to  1863  a  statute  of  UmiUtion,  as 
applied  to  suits  for  land,  was  recognized  in 
this  state,  and  even  though  the  adverse  posses- 
sion had  been  held  for  such  a  length  of  time  as 
to  bar  any  edit  brought  by  the  true  owner  to 
recover  land,  yet,  if  subsequently  the  adverse 
possession  was  abandoned,  the  true  owner's 
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rights  again  attadied  Bassell  ▼.  EQaton,  25 
Ga.  193;  Yickery  ▼.  Benson,  28  Oa.  582(8); 
liong  y.  Young,  28  Ga.  130(1).  By  th^  Code 
of  1863  the  doctrine  of  title  by  prescription  was 
introduced  in  this  state.  See  Code  1863,  §§ 
2641,  2642;  Civ.  Code  1910,  §1  4168,  4160. 
While  a  prescriptire  title  may  be  extinguished 
by  the  ripening  of  a  prescription  in  favor  of  a 
subsequent  adverse  possession  (Godley  ▼. 
Barnes,  132  Ga.  518,  64  S.  B.  546)  yet  if  ad- 
verse possession  be  held  for  seven  years  under 
color  of  title,  a  title  by  prescription  arises,  and 
that  title  is  not  lost  or  impaired  by  any  subse- 
quent abandonment  of  the  adverse  possession. 
Milliken  v.  Kennedy,  87  Ga.  463,  13  S.  E.  635; 
Tarver  v.  Deppen,  182  Ga.  796(7),  65  S.  E.  177, 
24  L.  B.  A.  (N.  S.)  U61. 

4.  Trial  ^==9193(2)— Instruction  In  action  for 
land  that  issue  is  one  of  boundary  not  expres- 
sion of  opinion. 

"The  issue  in  ejectment,  or  in  statutory 
complaint  for  land,  arising  upon  the  dedaration 
and  plea  of  not  guilty,  is:  Did  the  plaintiff  at 
the  date  suit  was  commenced  have  a  legal  title 
to  the  premises,  or  to  any  estate  or  interest  in 
them,  or  any  part  thereof,  coupled  with  the 
then  present  right  of  entry  as  against  the  de- 
fendant? Nevertheless,  where  it  appears  that 
the  plaintiff  and  the  defendant  are  cotermi- 
nous owners,  *  *  *  it  is  not  erroneous  for 
the  court  to  instruct  the  jury  that  the  question 
resolves  itself  into  one  of  boundary."  Barfield 
▼.  Birrick,  151  Ga,  6l8,  108  S.  E.  43.  Such  in- 
atmction  is  not  open  to  the  criticism  that  it  ex- 
presses an  opinion  upon  the  facts  of  the  case, 
where,  as  in  this  case,  it  appears  from  the  un- 
disputed evidence  that  the  plaintiffs  had  title 
to  the  land  adjoining  the  land  claimed  by  the 
defendant. 

5.  No  reversible  error  In  charge. 

Applying  the  rules  above  stated,  the  excep- 
tions to  the  charge  of  the  court  do  not  show 
error  requiring  the  grant  of  a  new  triaL 

6»  Deeds  ^=:»3I— Deed  to  heirs  of  deceased  per- 
son is  QOOd* 

TThile,  in  order  to  pass  title,  a  deed  must 
designate  the  grantee,  nevertheless  a  deed  to 
the  heirs  of  a  deceased  person  is  good.  18  0. 
J.  IGO,  §  36,  note  83,  and  case  cited. 

7.  Deeds  ^=9i05— '*Heirt  at  law"  designated  as 
grantees  oonstrued;  deed  to  heirs  of  deceased 
person  in  lieu  of  ioet  d^Bd  to  him  properly 
admitted. 

The  words  'lieirs  at  law,"  when  used  in  a 
deed  to  designate  the  grantees,  will  be  inter- 
preted to  mean  the  persons  appointed  by  law 
to  succeed  to  real  estate  in  ease  of  intestacyi 
unless  a  different  interpretation  is  required  in 
order  to  give  effect  to  the  plain  purpose  and  in- 
tention of  the  grantor,  as  disclosed  by  the  lan- 
guage of  the  deed  as  a  whole,  ^tna  Ins.  Co. 
▼.  Hoppin,  240  HI.  406^  04  N.  B.  660.  Accord- 
ingly it  was  not  erroneous  to  admit  the  deed 
from  W.  R.  Bnnkley  "to*  the  heirs  at  law  of 
B.  D.  Fox,"  the  deed  reciting  that  it  was  made 
in  lieu  of  a  lost  unrecorded  deed  to  "R.  D.  Fox, 
deceased.** 

[Bd.  Note.-^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs  at 
Law.] 


8.  Ejectnent  «s»l  07— Failure  to  submit  lasne 
of  Improvements  not  error  whoa  no  ovldonoo 
offered. 

The  defendant  filed  a  plea  of  improvements, 
setting  out  the  value  of  the  land,  of  the  mesne 
profits,   and  of  the  permanent  improvements 
alleged  to  have  been  made  by  defendant  and 
those  under  whom  he  claimed.    He  prayed  that 
the   value   of   the   improvements   ''be   set  off 
against  the  value  of  the  mesne  profits,  if  any, 
found  to  be  due  plaintiffs,  and  that  tbe  court 
mould  a  decree  in  the  premises  tbat  will  fully 
•protect  the  Interest  of  defendant."     On   the 
I  trial  the  plaintiffs  abandoned   their  claim  to 
•  mesne  profits,  and  the  defendant  did  not  offer 
I  any  legal  evidence  in  support  of  his  plea.    The 
court  did  not  err  in  failing  to  submit  that  is- 
sue to  the  jury. 

0.  SufRclency  of  evidence. 

The  evidence  authorized  the  verdict  for  the 
plaintiffs. 

Error  from  Superior  Court,  Camden  Coun- 
ty; J.  P.  Highsmith,  Judge. 

Action  by  H.  F.  Budulph  and  others 
against  A.  M.  Peeples.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Afilrmed. 

Cowart  &  Vocelle,  of  St  Marys,  for  plain- 
tiff in  error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(168  Qa.  24) 

ALLEN  0t  al.  v.  POTTER.     (No.  2386.) 
(Supreme  Court  of  Georgia.     Feb.  22,  1922.) 

(Syttahut  hy  the  Court.) 

I.  Trespass  ^=»20(2)— Owner  of  rented  land 
may  recover. 

The  petition  of  the  plaintiff,  alleging  title  to 
a  given  tract  of  land  in  herself,  unlawful  cut- 
ting of  trees  thereon,  and  her  unlawful  ouster 
therefrom,  set  up  a  cause  of  action  in  trespass; 
and  she  could  recover  in  trespass  for  such  dam- 
ages sustained  by  her  in  consequence  thereof, 
the  same  being  to  the  freehold,  although  she 
had  rented  the  land  to  a  tenant  for  the  year  in 
which  the  trespass  was  committed. 

Z  Pleading  ^s»32,  210— Dennrrer  In  trsepase 
for  failure  to  set  out  deed»  properly  ovornil- 
ed  as  speaicino  demurrer;  plaintiff  in  treepasa 
not  required  to  set  np  deed  under  which  land 
claimed. 

The  special  demurrer  to  the  petition,  on  the 
ground  that  it  did  not  set  out  the  deed  under 
which  the  plaintiff  claims  title,  or  make  profert 
thereof  to  the  court,  is  a  speaking  demurrer 
and  was  properly  overruled,  tiie  plaintiff  claim* 
ing  in  her  petition  title  by  prescription. 

3.  Pleading  ^=»204(2)— Demurrer  to  petition 
as  a  whole  on  ground  that  one  paragraph 
eom plained  of  Injury  to  another,  properly 
overruled. 

Onie  special  demurrer  to  the  petition,  on 
the  ground  that  it  seeks  to  eojoin  a  trespaaa 
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upon  the  land  In  the  possesBlon  of  the  tenant, 
and  in  one  paragraph  thereof  complains  of  an 
injory  to  the  tenant  and  not  to  the  plaintiff, 
was  properly  overruled,  these  facts  showing  no 
reason  why  the  petition  as  a  whole  should  be 
dismissed,  and  the  special  demurrer  not  being 
directed  alone  to  that  portion  of  the  petition 
alleging  injury  to  the  tenant. 

4.  Demurrer  not  well  taken. 

The  special  ground  of  demurrer  that  the 
petition  shows  that  the  injury  alleged  to  have 
been  done  was  done  to  the  tenant  and  not  to 
the  plaintiff  is  not  well  taken,  injury  to  the 
freehold  being  alleged  in  the  petition. 

5.  PlaaiHng  ^=>246(9)  —  In  trespass  amend- 
ments seeking  establishment  of  title  and  de- 
termination of  mesne  profits  held  germano 
and  not  to  sot  a p  new  oauses  of  aotion. 

The  amendments  allowed  to  the  plaintiff's 
petition  were  germane  to  the  relief  sought  in 
the  original  petition,  and  did  not  set  up  a  new 
cause  of  action. 

6.  Sufficiency  of  evidenoou 

The  yecdict  is  supported  by  the  evidence, 

(Additional  SyUahus  (y  Editorial  Staff.) 

m 

7.  Appeal  and  error  ^=9232(M/2)— Ground  of 
demurrer  not  set  up  or  passed  on  cannot  bo 
considered. 

In  trespass,  a  ground  of  demurrer  that  the 
petition  prayed  for  injunctive  relief  which 
would  dispossess  defendants  and  give  plaintiff 
possession,  cannot  be  considered  when  not  set 
up  in  the  special  demurrer  or  passed  on  by  the 
lower  court 

6.  Dismissal  and  nonsuit  ^=>58(l)— That  peti- 
tion In  trespass  seeks  Injunction,  not  ground 
for  dismissing  whole  complaint. 

In  trespass  for  cutting  trees  and  ousting 
plaintiff  from  possession,  that  the  petition 
prays  for  injunctive  relief  which  would  dispos- 
sess defendants  and  put  plaintiffs  in  possession, 
is  not  ground  for  dismissal  of  the  whole  com- 
plaint, but  only  so  much  as  seeks  injunctive 
relief. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  Jas.  B.  Park,  Judge. 

Action  by  E.  M.  Potter  against  Arthur  Al- 
len and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    AflSrmed. 

Ellen  M.  Potter  brought  suit  against  Ar- 
thur Allen  and  Louisa  Allen,  on  February 
15,  1919,  in  which  she  alleged  that  she  was 
the  owner  of  a  certain  described  tract  of 
land  containing  13  acres;  that  on  February 
22,  1896,  she  bought  from  Susan  Potter  a 
tract  of  land  containing  45  acres,  including 
the  above  tract  of  13  acres,  immediately 
went  into  possession  thereof,  and  remained  in 
the  open,  notorious,  continuous,  peiaceable, 
and  adverse  possession  thereof  under  a  bona 
fide  claim  of  right  for  more  than  20  years; 
that  Arthur  and  Louisa  Allen  were  fully 
aware  of  her  title,  possession,  and  daim  of 
right;  that  thoir  conduct,  hereinafter  more 
fully  described,  is  arbitrary,  utterly  without 


excuse,  and  in  disregard  of  her  rights ;  that 
on  January  24,  they  took  possession  of  said 
tract  of  13  acres,  ran  across  said  tract  of 
45  acres  a  wire  fence  250  yards  In^  length, 
thus  cutting  off  from  said  body  of  land  said 
13  acres,  and  claimed  that  they  would  insist 
upon  occupying  and  cultivating  said  13 
acres;  that  in  October,  1913,  Louisa  AUen 
bought  from  Clara  B.  Walker  a  tract  of 
land  containing  37  acres,  which  bounds  said 
13  acres;  that  Louisa  and  Arthur  Allen 
went  into  possession  of  said  37  acres,  and 
have  been  continuously  in  possession  of  it 
since  said  date;  that  during  1914  the  lines 
between  her  tract  of  land  and  that  of  said 
Louisa  Allen  were  run  by  J.  H.  Gladden, 
surveyor  of  Baldwin  county,  by  mutual  con- 
sent of  the  adjoining  landowners;  and  the 
line  for  which  the  plaintiff  contends  was 
fully  agreed  on  in  the  presence  of  witnesses; 
that  In  1917  the  lines  were  again  nm,  at 
which  time  Arthur  Allen,  representing  Lou- 
isa Allen,  was  present,  and  he  then  and  there 
fully  recognized  the  correctness  of  the  llhe 
as  contended  for  by  her ;  that  she  has  rented 
said  tract  of  land  for  the  present  year  to 
D.  W.  Qulnn,  who  is  now  preparing  to  culti- 
vate the  same;  that  unless  the  defendants 
are  enjoined  from  Interfering  with  the  pos- 
session of  her  said  13  acres  of  land  it  wUl 
cause  a  great  loss  and  inconvenience  to  her 
and  to  him;  that  the  defendants  are  Insol- 
vent; that  at  the  time  they  built  the  fence 
hereinbefore  referred  to  they  willfully  cue 
down  at  least  100  pine  trees  on  said  13  acres, 
of  the  value  of  $1  each,  and  used  them  for 
the  making  of  posts  for  the  construction  of 
said  fence.  The  plaintiff  prayed  for  judg- 
ment for  the  value  of  said  trees,  and  that 
Arthur  and  Louisa  Allen  be  enjoined  from 
entering  upon,  trespassing  upon,  or  in  any 
way  undertaking  to  take  possession  of  said 
13  acres  of  land. 

The  plaintiff  filed  an  amendment  alleging 
that  the  fee-simple  titie  to  the  13  acres  of 
land  is  in  her,  and  prayed  the  judgment  of 
the  court  declaring  the  titie  to  be  in  her.  By 
another  amendment  she  alleged  that  the  rent- 
al value  of  the  13  acres  is  $5  per  acre  per 
year,  and  that  the  total  amount  of  rent 
claimed  to  date  was  $135.  The  defendants 
objected  to  the  first  amendment,  on  the 
ground  that  it  was  not  germane ;  and  to  the 
second  amendment,  on  the  grounds  that  It 
was  not  germane,  and  undertook  to  set  up  a 
new  cause  of  action.  The  court  overruled 
these  objections,  and  allowed  both  amend- 
ments; to  which  the  defendants  excepted. 
The  defendants  demurred  generally  to  the 
petition,  on  the  ground  that  It  set  out  no 
cause  of  action;  and  they  demurred  special- 
ly on  the  grounds:  (1)  That  the  petition  fail- 
ed to  set  out  the  deed  under  which  petitioner 
claims  title,  or  to  make  profert  thereof;  (2) 
that  the  petition  seeks  to  enjoin  a  trespass 
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upon  land  therein  described,  in  the  iK>sses- 
Bion  of  a  tenant  of  the  plaintiff,  and  para- 
graph 4  thereof  complains  of  the  injury  to 
her  tenant  and  not  to  herself;  (?)  that  the 
petition  shows  on  its  face  that  the  alleged 
injury  was  done,  not  to  the  plaintiff,  but  to 
her  tenant  The  conrt  overruled  both  de- 
murrers, and  the  defendants  excepted  pen- 
dente lite.  They  assign  error  on  those  ex- 
ceptions. 

The  defendants  moved  for  a  new  trial  on 
the  formal  grounds,  which  were .  overruled ; 
and  error  is  assigned  on  the  judgment  re- 
fusing a  new  trlaL 

Edward  R.  Hines  and  Geo.  S.  Carpenter, 
both  of  MilledgeviUe,  for  plaintiffs  in  error. 

Allen  &  Pottle,  of  MilledgeviUe,  for  de- 
fendant in  error. 

HINES.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  plaintiff's  petition,  as 
amended,  set  out  a  cause  of  action  in  tres- 
pass. She  alleged  title  in  herself  to  the  land, 
a  trespass  thereon  by  the  defendants  by  cut- 
ting 100  or  more  trees  thereon,  of  the  value 
of  $100,  the  erection  of  a  wire  fence  cutting 
off  the  13  acres  from  the  body  of  her  land, 
and  her  ouster  therefrom  by  the  defendants. 
At  the  common  law*  the  plaintiff  must  have 
been  in  possession,  to  recover  in  trespass. 
Now  the  true  owner  can  sue  in  trespass 
though  out  of  possession.  Yahoola  River 
Mining  Ck).  v.  Irby,  40  Ga.  479.  The  petition 
set  out  all  the  elements  of  an  action  of  tres- 
pass, title  to  the  land,  unlawful  cutttug  of 
trees  thereon,  and  her  unlawful  dispossession 
from  her  land  by  the  defendants.  The  right 
of  enjoyment  of  private  property  being  an 
absolute  right  of  every  citizen,  every  act  of 
another  whidi  unlawfully  Interferes  with 
such  enjoyment  is  a  cause  of  action.  Civil 
Code,  I  4470;  Markham  v.  Brown,  87  Ga. 
277,  92  Am.  Dec.  73;  Athens  Mfg.  Co.  v. 
Rucker,  80  Ga.  291,  4  S.  E.  885 ;  Satilla  Mfg. 
Co.  V.  Cason,  98  Ga.  14,  25  S.  E.  909,  58  Am. 
St  Rep.  287 ;  Stevens  v.  Stevens,  96  Ga.  374, 
23  S.  E.  312.  So  the,  court  did  not  err  in 
overruling  the  general  demurrer  to  the  peti- 
tion in  this  case. 

[2]  2.  The  defendants  demurred  specially 
to  the  petition  on  the  ground  that  it  did  not 
set  out  the  deed  under  which  the  plaintiff 
claims  title,  or  make  profert  of  the  same  to 
the  court  The  reply  is  that  the  plaintiff 
claims  under  prescripive  title  arising  from 
20  years  of  adverse  possession.  She  does 
not  set  up  title  by  deed ;  and  this  groxmd  of 
the  demtirrer  seems  to  be  speaking  in  its 
nature.  But  in  an  action  of  trespass  the 
plaintiff  is  not  required  to  set  out  the  muni- 
ments of  title  onder  which  she  claims.  In 
such  an  action  the  plaintiff  has  to  allege  ti- 
tle only,  and  on  the  trial  prove  the  same. 
In  this  respect  the  action  of  trespass  stands 
upon  the  same  footing  as  a  claim  to  proper- 
ty, when  the  claimant  is  not  required  to  set 
out  the  title  under  which  he  claims,  or  an 


abstract  thereof.  Jones  T.  Patterson,  138 
Ga.  862)  76  S.  Bu  878.  In  complaint  for  land 
the  object  of  the  abstract  is  not  to  show  title 
in  the  plaintiff  on  the  face  of  the  pleadings, 
but  only  to  give  notice  of  what  the  plaintiff 
would  rely  on  at  the  trial;  and  the  com- 
plaint will  not  be  dismissed  on  demurrer  to 
the  abstract  of  title  annexed  to  the  declara- 
tion. Yonn  V.  Pittman,  82  Ga.  637,  9  S.  E. 
667;  Crawford  v.  Carter,  146  Ga.  526,  91  S. 
E.  780;  Peeples  v.  Rudulph,  111  S.  E.  548. 
Much  less  will  complaint  in  trespass  be  dis- 
missed because  the  plaintiff  does  not  set  out 
therein  the  muniments  of  title  under  wUch 
she  claims,  especially  when  she  does  set  out 
the  title  in  her  complaint  on  which  she  relies. 

[3]  The  defendants  demurred  to  the  peti- 
tion, because  it  seeks  to  enjoin  a  trespass 
upon  land  in  the  possession  of  a  tenant; 
and  because  paragraph  4  of  the  petition  com- 
plains of  an  Injury  to  the  tenant,  and  not  to 
the  plaintiff.  This,  if  well  taken,  would  not 
be  cause  for  dismissing  the  whole  complaint, 
but  only  so  much  thereof  as  refers  to  dam- 
age and  injury  to  the  tenant.  If  a  tenant  be 
in  possession,  and  the  trespass  be  such  as 
injures  the  freehold,  the  owner  may  stIU 
maintain  trespass.  ClvU  Code,  |  4473.  The 
petition  sets  up  damage  to  the  freehold,  in 
cutting  trees  thereon  and  In  the  ouster  and 
exduaion  of  the  plaintiff  from  her  lands. 
Cutting  of  timber  on  lands  by  a  trespasser  is 
an  injury  to  the  freehold,  and  there  can  be 
no  greater  Interference '  with  this  property 
than  the  complete  ouster  of  the  owner  there- 
from. So  the  court  did  not  err  In  overruling 
this  ground  of  the  special  demurrer. 

[4]  The  third  and  last  ground  of  the  spe- 
cial demurrer  is  that  the  petition  shows  that 
the  injury  alleged  to  have  been  done  was  done 
to  the  tenant,  and  not  to  the  plaintiff.  What 
is  said  above  disposes  of  this  ground  of  the 
special  demurrer. 

[7,  8]  Counsel  for  the  plaintiffs  in  error,  in 
their  brief,  make  the  i>olnt  that  the  petition 
prays  for  injunctive  relief,  the  grant  of  which 
would  result  in  the  dispossession  of  the  de- 
fendants and  the  admission  of  the  plaintiff 
into  possession  of  <the  premises  in  controver- 
sy. Russell  V.  Mohr-Weil  Lumber  Co.,  102 
Ga.  663,  29  S.  EL  271 ;  Vaughn  v.  Yawn,  108 
Ga.  657,  29  S.  EL  759;  Glover  v.  NewBome, 
134  Ga.  376,  67  S.  E.  935 ;  Mlze  v.  Herring,  137 
Ga.  815,  74  S.  EL  534.  Suffice  It  to  say  that 
this  ground  of  demurrer  was  not  set  up  by 
the  defendants  in  their  special  demurrer,  and 
was  not  passed  upon  by  the  court  below. 
For  this  reason  we  cannot  consider  it  Fur- 
thermore, it  would  furnish  no  ground  for  dis- 
missal of  the  whole  complaint,  but  only  so 
much  as  sought  injunctive  relief.  So  the 
court  did  not  err  in  overruling  the  special 
demurrer  filed  l^  the  defendants. 

15]  3.  The  amendments  allowed  by  the  court 
to  the  petition  were  clearly  germane;  and 
tlie  one  seeking  to  recover  for  mesne  profits 
did  not  set  up  a  new  cause  of  action. 
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[6]  4,  The  yerdict  was  snstalned  by  Uie  ev- 
IdencQ,  and  was  neither  contrary  thereto  nor 
to  the  law.  The  court  did  not  err  in  overrul- 
ing the  defendants'  motion  for  new  trial. 

Judgment  affirmed.  All  the  Justicea  con- 
cur. 


(152  Oa.  851) 

ALEXANDER  V.  CHIP8TEAD.     (No.  2608.) 

(Supreme  Court  of  Georgia.    March  2,  1922.) 

f Syllabus  by  ihe  Court.) 

1.  Appeal  and  error  ^=:>2  —  Statute  at  to  as- 
signing error  on  exceptions  pendente  ilte  ap- 
plies to  bill  of  exceptions  sued  out  and  cer- 
tified before  passage. 

By  the  act  of  August  15,  1921  (Laws  1921, 
p.  233),  when  the  final  bill  of  exceptions  shows 
that  exceptions  pendente  lite  were  properly 
filed  in  the  trial  court,  and  when  the  contents 
of  such  exceptions  pendente  lite  are  recited  in 
the  bill  of  exceptions,  or  a  copy  thereof  ap- 
pears in  the  transcript  of  the  record,  an  as- 
signment of  error  in  the  final  bill  of  exceptions, 
either  upon  the  exceptions  pendente  lite  or  up- 
on the  rulings  therein  excepted,  is  sufficient; 
and  this  act,  being  remedial  in  its  nature,  ap- 
plies to  bills  of  exception  sued  out  and  certified 
before  its  passage. 

2.  Appeal  and  error  ^=»750(l)  —  Assignment 
of  error  on  ratings  excepted  to  pendente  lite 
is  good. 

lodependently  of  said  statute,  an  assign- 
ment of  error  on  the  rulings  excepted  to  in 
exceptions  pendente  lite,  and  not  on  such  ex- 
ceptions themselves,  is  a  good  assignment  of 
error. 

3.  Pleading  ^=s>245(  I )— Amendment,  after  hear- 
ing of  demurrer  and  oral  announcement  that 
it  would  be  sustainsd,  good. 

A  plaintiff  may  at  any  stage  of  the  cause, 
as  a  mattjer  of  right,  amend  his  petition  in  all 
respects,  whether  in  matter  of  form  or  of  sub- 
stance, provided  there  is  enough  in  his  petition 
to  amend  by;  and  this  he  may  do,  if  made  be- 
fore any  order  or  judgment  sustaining  a  demur- 
rer to  his  petition  has  been  entered,  although, 
in  reply  to  a  question  by  the  court  at  the  con- 
clusion of  the  argument  on  the  demurrer,  his 
counsel  replied  that  he  had  nothing  further  to 
offer,  the  amendment  being  offered  after  such 
question  and  reply. 

4.  Appeal  and  error  ^s»  1 95  — Mortgages  ^=9 
335— Pleading  ^s>2 1— Indebtedness  not  dqe 
because  of  nonpayment  of  interest  note  which 
had  been  extended  for  valuable  consideration; 
objection  to  amendment  not  made  below  not 
available  on  writ  of  error;  allegations  that 
bill  of  sale  was  void  and  that.  In  oonsideration 
thereof,  time  of  payment  was  extended,  held 
to  seek  alternative)  and  not  inconsistent,  re- 
lief. 

The  court  erred  in  rejecting  the  amendment 
offered  by  the  plaintiff,  alleging  that  the  defend- 
ant agreed  with  her  intestate  that  if  he  would 
give  additional  security  the  defendant  would 
extend  the  time  of  payment  of  the  interest  note 
due  November  17,  1916,  for  one  year,  and  that 


in  pursuance  of  the  express  agreement  of  the 
defendant  to  give  such  extension  her  intestate 
executed  to  the  defendant  a  bill  of  sale  of  cer- 
tain personal  property  to  secure  such  indebted- 
ness. 

5.  Mortgages  es»354,  360  —  Sale  void  as  bs» 
twsen  parties  when  property  not  advertised 
and  sold  aa  that  of  decedent's  estate. 

When  the  grantor  in  a  security  deed  dies 
after  the  execution  thereof,  and  the  grantee  un- 
dertakes to  exercise  a  power  of  sale  therein 
contained,  the  property  should  be  advertised 
and  sold  aa  the  property  of  tiie  estate  of  the 
grantor. 

6.  Petition  not  demurrable. 

The  petition,  without  such  amendment,  set 
up  a  cause  of  action;  and  the  court  erred  in 
sustaining  the  general  demurrer  thereto. 

7.  Mortgages  e=»300,  335,  369(7)-Striet  ten- 
der need  not  be  alleged  when  paymeet  reffns- 
ed;  petition  showing  right  to  declare  whole 
debt  due  had  accrued  when  Interest  teadered 
not  demurrable  when  alleging  right  aot  ex- 
ercised; secured  creditor  assuring  heir  that 
debt  would  not  be  declared  due  held  not  enti- 
tled thereafter  to  exercise  suoli  right. 

The  court  did  not  err  in  sustaining  any  of 
the  grounds  of  special  demurrer,  except  such 
as  are  pointed  out  in  the  opinion  in  this  case. 

• 

8.  Verdiot  erroneously  dlreeted. . 

The  court  erred  in  directing  a  verdict  for 
the  defendant,  under  the  pleadings  and  evidence. 

Error  from  Superior  Court,  Early  Oounty ; 
W.  O.  Worrill,  Judge. 

Suit  by  Lillian  B.  Alexander,  administra- 
trix of  Eric  A.  Gay,  against  M.  T.  Chlpstead. 
Judgment  for  defendant,  and  plaintift  brings 
error.    Reversed. 

Lillian  B.  Gay  (now  Alexander),  as  admin- 
istratrix of  Eric  A.  Gay,  filed  her  complaint 
against  M.  T.  (Tbipstead,  and  made  this  case: 
She  is  the  widow  of  said  Eric  A.  Gay,  who 
died  November  21,  1916.  Gay  bought  from 
Ohipstead,  on  Novraiber  17,  1915,  a  planta- 
tion of  611  acres,  more  or  less,  known  as 
Lime  Branch  place,  and  in  payment  conveyed 
to  Chipstead  another  place  which  he  owned, 
and  gave  to  Chipstead  his  note  for  $7,000. 
dated  November  17,  1915,  and  due  Nov«nber 
17,  1920,  with  five  notes,  each  for  $560,  for 
the  interest  on  said  principal  note,  falling 
due,  respectively,  one,  two,  three,  four,  and 
five  years  from  date.  To  secure  said  notes 
Gay  executed  to  Chipstead  a  deed  to  said 
place  with  power  of  sale.  Gay  died  on  No- 
vember 21,  1916.  On  November  29,  1916, 
Chipstead  approached  petitioner  about  this 
indebtedness,  and  stated  that  he  had  no  dis- 
position to  press  her  for  the  payment  there- 
of, but  was  willing  not  only  to  give  her  time 
in  which  to  arrange  matters,  but  was  also 
willing  to  assist  her  in  any  way  he  could  in 
getting  these  matters  adjusted.  He  suggestea 
to  her  that  it  would  be  expensive  to  have  ad- 
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ministration  on  the  estate  of  lier  busband,  and 
that  the  proper  course  to  pnrsue  would  be 
to  bare  said  lime  Branch  place  sold  for  the 
purpose  of  putting  tbe  title  in  her,  stating 
that  she  could  bid  the  same  in»  and  that  he 
would  bid  it  in  for  her,  when  she  could  give 
ber  notes  for  said  debt  secured  by  her  deed 
to  said  place.  He  expressly  assured  ber  that, 
if  a  sale  of  the  property  were  had,  it  would 
be  mer^y  for  the  purpose  of  vesting  the 
title  in  her.  On  December  1,  1910,  she  of- 
fered Chipstead  the  sum  due  on  the  interest 
note  which  fell  due  November  17»  1916,  with 
interest  thereon  to  said  date. 

At  the  time  said  interest  note  fell  due.  Gay 
was  in  a  dying  condition.  Owing  to  the 
death  of  her  husband  she  was  not  able  physi- 
cally or  mentally  to  look  after  the  payment 
of  said  interest.  At  the  time  she  tendered 
Chipstead  said  interest,  he  said  he  had  not 
elected  to  declare  said  indebtedness  due.  He 
declined  to  accept  payment  of  the  interest 
note,  stating  that  she  had  other  things  to 
think  of,  that  there  was  no  need  of  hurry, 
that  all  these  matters  could  l&ter  be  satis- 
factorily adjusted,  and  that  she  need  not 
fear  that  he  would  do  anything  detrimental 
to  her  interest  or  the  interest  of  the  estate. 
On  December  8,  1916,  she,  relying  on  said  as- 
surances, went  to  Florida,  but  before  leaving 
she  made  arrangements  with  certain  croppers 
to  work  on  said  lime  Branch  place.  These 
arrangements  were  well  known  to  Chipstead^ 
be  having  offered  to  assist  her  in  procuring 
labor  for  the  operation  of  said  place  for  the 
coming  year,  and  in  her  ftuming  operations. 
While  in  Florida  she  received  from  him  a 
telegram  stating  that  her  croppers  were  be- 
coming dissatisfied  and  were  leaving  the 
place.  She  immediately  came  back,  and  as- 
certained that  Chipstead  had  been  the  cause 
of  the  croppers  leaving  the  place,  he  having 
told  them  that  she  had  left  Georgia  for  good, 
and  was  not  coming  back,  causing  them  to 
leave  the  place.  On  December  26, 1916^  Chip- 
stead attempted,  under  said  power  of  sale, 
to  sell  said  place  to  himself.  She  is  advised 
and  believes  that  he  made  a  deed  to  himself. 
He  is  now  in  possession  of  said  place  un- 
der said  deed,  which  is  not  of  record.  He 
deUberat^y,  and  with  the  intention  of  de* 
frauding  tbe  estate  out  of  said  property  and 
the  rents  thereof,  refused  to  accept  the  in- 
t^est  She  was  lulled  into  security  by  his 
assurance  that  said  land  would  be  sold  only 
for  the  purpose  of  vesting  the  title  in  her, 
and  not  for  the  purpose  of  subjecting  the 
same  to  said  indebtedness.  This  assurance 
was  made  to  her  by  him  with  the  intention 
of  defrauding  her  husband's  estate.  Hie 
sale  to  himsdf  of  said  place  Is  void,  for  tlie 
reason  that  she  was  'fraudulently  induced 
to  believe  that  the  sale  was  being  made  only 
for  the  purpose  of  vesting  the  title  in  her, 
and  the  further  reason  that  the  notice^  un- 
der which  said  sale  was  held*  does  not  ad- 
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vertise  the  property  to  be  sold  as  the  i>rop- 
erty  of  the  estate  of  her  intestate. 

The  yearly  rental  value  of  said  place  is 
$1,500  or  other  large  sum.  By  the  statement 
made  by  Chipstead  to  her  croppers,  and  th^r 
consequent  dissatisfaction,  causing  them  to 
leave  the  place,  and  by  his  unlawful  entry 
and  continued  occupation  of  said  place,  he 
has  made  it  Impossible  for  her  to  rent  the 
place  for  the  coming  year,  and  has  damaged 
her  in  the  sum  of  fl,500  or  other  large  sum 
per  annum.  The  fair  market  value  of  the 
place  is  $15,000.  Chipstead,  just  a  few  days 
prior  to  the  death  of  her  husband,  and  while 
he  was  practically  In  a  dying  condition  and 
wholly  unable  to  comprehend  any  business 
transaction,  on  November  14,  1916,  fraud- 
ulently obtained  his  signature  to  a  bill  of 
sale  of  certain  personal  property,  consisting 
of  mules  and  farm  products,  knowing  that  he 
was  in  a  dying  condition  and  unable  to  trans- 
act business,  as  additional  security  for  the 
above  indebtedness.  At  the  time  Chipstead 
sold  Lime  Branch  place  he  sold  the  person- 
alty described  in  said  bill  of  sale,  and  be- 
came the  purchaser  at  that  sale.  Said  per- 
sonalty is  worth  the  sum  of  $1,500.  The  sale 
of  it  was  wholly  void,  for  the  reas<m  that  tbe 
bill  of  sale  did  not  confer  upon  Chipstead 
the  power  to  sell  it  without  due  process  of 
law,  and  because  her  husband  was  not  ra- 
tional at  the  time  of  his  signature.  The 
yearly  rental  value  of  said  personalty  is 
$150.  It  was  the  duty  of  said  Chipstead, 
under  the  circumstances,  upon  his  election 
to  declare  the  entire  debt  due  upon  default 
of  any  payment  of  Interest,  to  give  her  ample 
and  sufficient  time  to  protect  h^  rights  in 
the  premises ;  but,  instead  of  doing  so,  with 
the  intention  to  defraud  her  he  told  her  that 
he  was  in  no  hurry  for  said  interest  payment 
due  November  17,  1916,  and  that  she  need 
not  pay  the  same  at  that  time.  By  the  secure 
ity  deed  Chipstead  was  given  the  power  to 
sell  said  place  after  advertising  the  sale  for 
two  consecutive  times  in  the  official  organ  of 
Early  county,  should  said  indebtedness  or 
any  part  thereof  be  not  paid  at  maturity. 
The  only  amount  due  him  by  the  estate  of 
her  husband  was'  the  Interest  note  due  No- 
vembw  17,  1916,  which  she  had  offered  to 
pay,  and  payment  of  which  he  had  declined. 
In  view  of  Uiese  facts,  there  was  no  such  de- 
fault as  would  give  the  defendant  tbe  right 
to  declare  all  of  said  indebtedness  due.  Said 
sale  was  void,  because  the  advertisement  did 
not  state  that  it  was  sold  in  pursuance:  of  a 
power  of  sale  granted  in  the  security  deed, 
nor  did  it  state  that  the  sale  would  foe  made 
by  any  person  authorized  to  sell  under  the 
power  of  sale ;  also,  because  the  land  brought 
a  grossly  inadequate  price.  Under  the  dt- 
cumstances  of  the  transaction,  it  was  a  fraud 
upon  the  estate  of  Gay  for  Chipstead  to  have 
treated  the  whole  of  the  notes  due  so  sooa 
after  his  death,  to  hive  aold  that  quantity  of 
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land  In  bulk,  when  it  might  easily  have  been 
subdivided  and  sold  in  parcels  when  it  would 
have  brought  more  money,  and  to  have  sold 
said  lands  on  any  other  than  the  regular 
sales  day.  The  plaintiff  prayed  that  the 
deed  from  Chipstead  to  himself  be  delivered 
up  and  canceled;  that  the  title  to  the  land 
be  decreed  to  be  in  the  estate  of  Gay,  sub- 
ject to  the  lien  of  $7,000  and  the  interest  due 
thereon,  less  all  proper  offsets ;  that  the  bill 
of  ^le  be  delivered  up  and  canceled,  and  the 
title  to  the  personalty  be  decreed  in  her; 
that  she  recover  the  same  from  him  with  the 
profits  thereof;  that  an  accounting  be  had 
between  her  and  Chipstead;  and  that  she 
have  a  decree  against,  him  for  the  value  of 
the  rents  of  said  place. 

In  the  security  deed  from  Gay  to  Chipstead 
was  this  provision: 

"Should  said  indebtedness,  or  any  part,  be 
not  paid  at  maturity,  I  hereby,  for  value  re- 
ceived, agree  that  all  of  said  indebtedness  shall 
become  instantiy  due,  and  I  grant  to  M.  T. 
Chipstead,  his  heirs  and  assigns,  the  following 
irrevocable  power,  to  be  exercised  at  his  op- 
tion in  lieu  of  any  proceeding  he  might  take  in 
law.  In  said  event  said  person  above  named 
<the  grantee)  or  his  personal  representative 
or  the  transferee  of  said  notes  is  hereby  em- 
powered to  advertise  said  property  in  the  offi- 
cial organ  of  Early  county,  by  him  to  be  chos- 
en, stating  in  said  advertisement  the  day  of 
sale,  and,  after  advertising  the  same  two  con- 
secutive insertions  in  said  newspaper,  to  ex- 
pose said  property  at  public  sale  on  the  date 
in  said  advertisement  named,  and  to  sell  the 
same  to  the  highest  and  best  bidder.  Said  sale 
need  not  be  on  the  first  Tuesday  in  any  month, 
but  may  be  at  any  time  selected  by  the  person 
to  whom  said  indebtedness  may  be  payable  and 
advertised  by  him.  The  person  exercising  this 
power,  or  any  agent  or  representative  of  his, 
may  be  purchaser  at  said  sale.  Said  person 
above  named  (the  grantee)  or  his  personal  rep- 
resentative or  the  transferree  of  said  notes 
need  not  personally  conduct  said  sale,  nor  be 
present  at  it,  but  may  execute  all  the  powers 
in  this  instrument  given  by  an  authorized  agent 
or  attorney.  When  said  sale  is  made,  the  per- 
son making  the  same,  or  causing  the  same  to 
be  made,  shaU  execute  for  me 'and  in  my  name 
to  the  purchaser  full  and  complete  title  to 
said  property,  just  as  I  might  do  were  I  per- 
sonally present;  and  he  is  further  authorized 
to  do  all  other  and  further  acts  I  might  do  were 
I  present,  to  make  said  sale  complete  and  to 
pass  title  into  the  purchaser  thereat,  using  my 
right  and  name  for  all  of  said  purposes  if  he 
deem  it  necessary." 

The  advertisement  of  the  sale  was  as  fol- 
lows: 

''Georgia,  Early  County. 

"Under  and  by  virtue  of  a  security  deed  exe- 
cuted on  November  17,  1915,  by  Eric  Gay  to 
H.  T.  Chipstead,  said  deed  being  recorded  in 
Mortgage  Book  EE,  page  306,  of  the  records 
of  said  county,  the  undersigned  will,  on  Tues- 
day, December  26th,  1916,  between  the  legal 
hours  of  sale,  before  the  courthouse  door  in 
Blakely,  said  county,  sell  to  the  highest  bid- 
der, for  cash,  the  following  described  land:" 


(Here  follows  a  deseriptioii  of  lime  Branch 
place.)  "Said  sale  will  be  had  for  the  purpose 
of  securing  the  purchase-price  of  said  land,  as 
set  forth  in  said  security  fieed,  no  part  of  which 
has  been  paid  and  all  of  which  is  due  and  owing 
under  the  terms  of  said  instrument,  it  being 
stipulated  therein  that  should  any  part  of  said 
indebtedness  be  not  paid  at  maturi^  the  whole 
of  said  indebtedness  shall  become  due;  and 
default  having  been  made  in  the  payment  of  a 
part  of  said  indebtedness,  the  undersigned  has 
elected  to  declare  the  whole  of  said  indebted- 
ness due  as  provided  in  said  instrument. 

"Also  at  the  same  time  and  place  the  under- 
signed will  sell  to  the  highest  bidder  for  cash 
the  following  described  personal  property:" 
(Here  follows  a  description  of  the  personal 
property  to  be  sold.)  "Said  sale  to  be  had  un- 
der and  by  virtue  of  a  deed  to  said  property 
to  secure  an  indebtedness,  executed  by  E.  A. 
Gay  to  the  undersigned  on  October  30,  1916^ 
and  recorded  on  November  14,  1916,  in  Book 
MM,  page  66,  of  the  records  of  said  county, 
said  last-mentioned  instrument  having  been  ex- 
ecuted as  additional  security  for  the  indebted- 
ness secured  by  the  above-mentioned  security 
deed  to  the  land  above  described. 

"This  November  30,  1916. 

"[Signed]    M.  T.  Chipstead." 

The  bill  of  sale  from  (Say  to  (Chipstead  re- 
cites that  in  consideration  of  $1  in  hand 
paid,  and  in  order  to  further  secure  Chip- 
stead on  his  notes  due  the  latter  for  $7,000, 
dated  November  17, 1915,  due  hve  years  after 
date,  and  five  notes  for  $560  each,  bearing 
same  date,  and  due  one,  two,  three,  four,  and 
five  years  after  date,  said  Qs.y  does  sell  to 
said  CHiipstead  seven  described  mules,  and 
all  com,  fodder,  cotton  seed,  and  cane  then 
on  Gay*s  place  in  Early  county.  It  provides 
that,  if  said  indebtedness  or  any  part  there- 
of is  not  paid  when  due,  then  all  of  the  same 
shall  become  due  at  the  option  of  Chipstead, 
and  he  Is  authorized  to  take  possession  there- 
of and  sell  the  same  at  public  or  private 
sale;  the  proceeds  to  be  applied  to  said  in- 
debtedness. This  bill  of  sale  was  dated  Oc- 
tober 30,  1916,  and  recorded  July  31,  1917. 

Tlie  defendant  demurred  to  the  petition, 
upon  the  general  groimds  that  no  cause  of 
action  was  set  forth  therein,  because  there 
was  no  equity  in  the  petition,  and  that  un- 
der the  facts  therein  stated  petitioner  was 
not  entitled  to  any  legal  or  equitable  relief. 
The  defendant  demurred  specially  to  various 
paragraphs  of  the  petition.  By  his  answer 
he  denied  all  allegations  of  fraud  set  out  in 
the  plaintifrs  petition,  and  alleged: 

"When  the  first  interest  note  came  due,  the 
said  Gay  stated  to  defendant  that  he  needed  the 
money  and  preferred  not  to  pay  the  note  at  that 
time,  but  asked  defendant  to  permit  him  to  ex- 
ecute the  contract"  (that  is,  the  bill  of  sale 
hereinbefore  referred  to),  "as  additional  secu- 
rity for  the  payment  of  the  indebtedness  due 
by  him.  This  was  done  expressly  at  the  re- 
quest of  said  Gay  and  for  his  accommodation, 
he  already  being  in  default  at  the  date  of  the 
execution  of  said  paper  in  the  payment  of  said 
indebtedness,  and,  rather  than  then  and  there 
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^dare  the  whole  debt  due  and  proceed  nnder 
Ihe  contract,  defendant,  for  the  conrenience 
and  accommodation  of  said  Gay,  agreed  for  him 
to  execute  said  paper." 

After  the  death  of  Qay,  he  appn>ached  his 
wife  and  other  relatives  with  a  view  to  see- 
ing if  they  could  carry  out  bis  contract,  and 
ascertained  that  it  was  impossible  for  them 
to  carry  out^the  same.  They  did  not  offer 
to  pay  the  note  which  was  already  in  de- 
fault, and  apparently  were  not  able  to  do  so. 
He  denied  tiiat  he  made  any  promise  or 
agreement  of  any  kind  or  character  to  Mrs. 
Gay  to  buy  the  property  in  for  her.  At  the 
sale  she,  her  mother,  father,  and  her  attor- 
ney, were  all  present.  The  sale  was  adver- 
tised once  a  week  for  four  weeks;  it  was 
open  and  fair  In  all  respects.  He  would 
have  been  more  than  pleased  had  Mrs.  Gay 
been  able  to  secure  a  purchaser  at  the 
amount  of  the  indebtedness. 

Mrs.  Gay  having  married  <xie  Alexander, 
an  order  was  passed  that  the  case  proceed 
in  the  name  of  Lillian  B.  Alexander,  as  ad- 
ministratrix. The  case  proceeded  to  trial. 
At  the  dose  of  the  evidence,  both  parties 
having  introduced  testimony,  the  court  di- 
rected a  verdict  for  the  defendant.  The 
plaintiff  moved  for  a  new  trial  on  various 
grounds,  which  was  overruled,  and  error  was 
assigned  upon  the  Judgment. 

Hall,  Grlce  &  Bloch,  of  Macon,  O.  A.  Wed- 
dington,  of  Cochran,  and  B.  W.  Fortson,  of 
Arlington,  for  plaintiff  in  error. 

Pottle  &  Hof mayer,  of  Albany,  and  A.  H. 
Gray,  ot  Blakely,  for  defendant  in  error. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1,  21  1, 2.  We  have  been  asked  to  re- 
view and  reverse  the  cases  which  bear  upon 
the  question  as  to  the  proper  method  of  as- 
signing error  upon  exceptions  pendente  lite, 
and  leave  was  granted  to  counsel  for  plaintiff 
in  error  to  have  these  cases  reviewed.  What 
la  the  proper  practice  in  this  matter?  Must 
the  assignment  of  error  be  on  the  exceptions 
pendente  lite,  or  to  the  rulings  excited  to 
therein?  At  any  stage  of  the  cause,  either 
party  may  file  his  exception  to  any  deci- 
sion, sentence,  or  decree  of  the  court;  and, 
if  the  same  is  certified  and  allowed,  it  shall 
be  entered  of  record  in  the  cause;  and, 
should  the  case  at  its  final  determination  be 
carried  by  writ  of  error  to  this  court  by 
either  party,  error  may  be  assigned  upon 
such  bill  of  exceptions.  Civil  Code  1910,  § 
6138.  Does  the  language,  "Elrror  may  be  as* 
signed  upon  such  bill  of  exceptions,"  mean 
that  the  applicant  must  assign  error  upon  ex- 
ceptions, or  does  it  mean  that  an  assignment 
of  error  on  the  rulings  embraced  in  such 
exceptions  can  be  made?  Can  a  party  do 
either  one  or  the  other? 

We  do  not  find  that  this  court  has  ever 
expressly  ruled  that  an  assignment  of  error 
en  tba  mlings  embraced  in  a  bill  of  exoep- 
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tions  pendente  lite  is  not  good,  and  that  the 
only  way  of  assigning  error  on  exceptions 
pendente  lite  is  to  assign  error  on  the  ex- 
ceptions pendente  lite  and  not  on  such  rul- 
ing. This  court,  in  many  cases,  has  held 
that  it  will  not  decide  on  a  bill  of  exceptions 
entered  of  record  pendente  lite  unless  error 
be  assigned  thereon,  and  both  parties  have 
opportunity  to  be  heard  in  respect  to  sudli 
error.  Howell  v.  Howell,  59  Ga.  145(7); 
Bunnals  v.  Aycock,  78  Ga.  553,  3  S.  B.  657; 
NlchoUs  V.  Pot)weU,  80  Ga.  604,  6  S.  B.  21; 
Stover  V.  Adams,  U4  Ga.  171,  39  S.  E.  864; 
A.  &  B.  E.  Co.  V.  Penny,  119  Ga*  479,  46  S. 
E.  665;  Sumner  v.  Sumner,  121  Ga.  1,  48 
S.  E.  727;  Shaw  v.  Jones,  133  Ga.  446,  66 
S.  B.  240 ;  Smiley  v.  Smiley,  144  Ga.  546,  87 
S.  E.  668;  Cotton  States  Electric  Co.  v.  Clay- 
ton, 147  Ga.  228,  93  S.  E.  204 ;  U.  S.  FideUty 
«;  Guaranty  Co.  v.  First  National  Bank,  149 
Ga.  132,  99  S.  E.  529;  Brewer  v.  New  Bug. 
Mortg.  Security  Co.,  149  Ga.  497,  101  8.  B. 
116. 

Where  exceptions  pendente  lite  are  duly 
certified  and  entered  of  record  when  the  case 
is  brought  up  after  final  Judgment,  error 
may  be  assigned  thereupon,  upon  motion  in 
this  court,  though  no  mention  be  made  of 
them  in  the  main  bill  of  exceptions.  South 
Carolina  R.  Co.  v.  Nix,  68  Ga.  572;  Hardee  v. 
Griner,  80  Ga.  559,  7  S.  E.  102 ;  Hall  Coun- 
ty V.  Gilmer,  123  Ga,  173,  51  S.  E.  807. 

In  none  of  these  cases  is  the  exact  point 
under  discussion  passed  upon.  In  all  of 
them  reference  is  made  to  the  assignments 
of  error  on  exceptions  pendente  lite,  but  none 
of  them  undertakes  to  point  out  the  method 
in  which  this  is  done.  In  Sumner  v.  Sum- 
ner, supra,  this  court  said,  "Sumner's  bill 
of  exceptions  contains  merely  a  recital  that 
such  an  order  was  passed,  and  that  excep- 
tions pendente  lite  thereto  were  filed,  but 
does  not  assign  error  either  on  the  order 
or  the  exceptions  pend^ite  lite" — and  thns 
assumes  that  an  assignm^it  of  error  could 
be  made  upon  the  order,  the  granting 
of  which  is  complained  of  in  the  exceptions 
pendente  lite.  The  record  in  the  case  of 
South  Carolina  Railroad  Co.  v.  Nix,  supra, 
shows  that  the  assignment  of  error  was  on 
the  decision  overruling  the  demurrer  to  the 
petition  in  said  case,  and  not  upon  the  ex- 
ceptions pendente  lite  complaining  of  the 
judgment  overruling  the  demurrer.  This 
court  approved  this  assignm^it  of  error,  and 
passed  jipon  the  question  raised  in  the  ex- 
ceptions pendente  lite.  In  our  opinion  an 
assignment  of  error  on  exceptions  pendente 
lite,  or  an  assignment  of  error  on  the  rulings 
therein  complained  of,  is  sufiadent. 

By  the  act  of  August  15,  1921  (Ga.  Laws 
1921,  p.  233),  this  question  cannot  rise  again 
in  a  case  similar  to  this  one.  This  act  de- 
clares that— 

**When  the  final  bin  of  exceptions  shows 
that  exceptions  pendente  lite  were  properly 
filed  in  the  trial  court,  and  where  the  contents 
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of  such  e^ceptiozui  pendente  lite  are  recited  in 
the  bill  of  exceptions,  or  a  copy  thereof  appears 
in  the  transcript  of  record,  an  assignment  of 
error  in  the  fiscal  bill  of  exceptions  either  up- 
on the  exceptions,  pendente  lite  or  upon  the 
rulings  therein  excepted  to  shall  be  held  to  be 
sufficient.*' 

This  being  a  r^uedial  act,  not  affecting 
vested  rights  (Ross  v.  Lettice,  1S4  Ga.  806,  68 
S.  E.  734,  137  Am.  St  Rep.  281),  we  hold 
that  the  same  is  applicable  to  bills  of  ex- 
ception sued  out  and  certified  before  its  pas- 
sage. By  the  terms  of  this  act  it  is  confined 
to  cases  where  assignments  of  error  are  made 
in  the  final  bill  of  exceptions;  and  will  prob- 
ably not  cover  cases  where  no  mention  of  the 
exceptions  pendente  lite  is  made  in  the  final 
bill  of  exceptions,  and  where  no  assignments 
of  error  on  such  exceptions  are  made  there- 
in, but  under  separate  assignments  of  error 
are  made  in  this  court  For  this  reason  we 
have  dealt  with  the  question  of  the  proper 
practice  in  this  matter  in  both  classes  of 
cases.  We  do  not  find  that  any  decisions 
of  this  court,  when  properly  construed,  hold 
a  contrary  doctrine. 

[S]  A.  The  i^aintiff  offered  an  amendment 
to  her  petition,  in  which  she  set  up  that  the 
defendant  proposed  to  her  intestate  that,  if 
he  would  give  him  additional  security  for  his 
indebtedness,  the  defendant  would  extend  his 
interest  note  due  November  17,  1916,  until 
November  17,  1917;  that  in  pursuance  of 
this  offer  of  the  defendant  her  intestate  ex- 
ecuted and  delivered  to  the  defendant  a  bill 
of  sale  of  certain  i)ersonal  property,  upon  the 
express  promise  and  agreement  <tf  the  de- 
fendant that  said  bill  of  sale  was  given  and 
taken  for  that  purpose;  and  that  by  reason 
of  such  agreement,  and  the  acceptance  by  the 
defendant  of  said  bill  of  sale,  none  of  the  in- 
debtedness of  her  intestate  to  the  defendant 
was  due  at  the  time  he  exercised  the  power 
of  sale  embraced  in  the  security  deed  given 
by  her  intestate  to  said  defendant  upon  the 
Lime  Branch  plantation,  for  which  reason 
he  could  not  exercise  such  power  of  sale. 
The  defendant  objected  to  the  allowance  of 
this  amendment,  on  the  grounds  that  it  was 
presented  too  late,  and  that  it  set  forth  no 
reason  in  law  or  equity  why  the  sale  of  the 
land  described  in  the  petition  should  be  set 
aside.  The  court  sustained  the  objection 
that  the  amendment  was  not  presented  in 
due  time,  and  disallowed  the  same.  In  his 
order  disallowing  the  amendment  the  Judge 
certifies  that  the  demoxrera  were  set  down 
to  be  heard  at  the  time  and  place  fixed  by 
an  order  previously  passed  in  term  time.  At 
this  time  and  place,  and  after  argument  by 
both  sides  on  the  demurrers,  the  court  in- 
quired of  counsel  for  the  plaintiff  if  he  had 
anything  further  to  offer,  and  counsel  re- 
sponded that  he  had  not  Thereupon  the 
court  pronounced  liis  Judgment  sustaining 
the  demurrer  to  so  much  of  the  petition  as 
challenged  the  legality  of  the  sale  of  the 


Ifime  Branch  place,  and  directed  an  order  to 
be  prepared  accordingly.  Counsel  for  the 
plaintiff  then  stated  that  he  had  an  amend- 
ment to  offer,  but  the  same  was  not  pre- 
pared ;  and  the  court  stated  that  said  amend- 
ment would  not  be  considered,  because  Judg- 
ment had  been  pronounced.  When  the  order 
sustaining  the  demurrer,  as  above  stated, 
was  presented  tor  the  signature  of  the  Judge, 
counsel  for  plaintiff  offered  this  amendment 
which  the  court  declined  to  allow,  for  the 
reason  above  stated. 

Did  this  amendment  come'  too  late?  Our 
statute  upon  the  subject  of  amendments  is 
very  broad.    It  provides: 

"All  parties,  whether  plaintiffs  or  defendants, 
in  the  superior  or  other  courts,  whether  at  law 
or  in  equity,  may  at  any  state  of  the  cause,  as 
matter  of  right,  amend  their  pleadings  in  all 
respects,  whether  in  matter  of  form  or  of  sub- 
stance, provided  there  is  enough  in  the  plead- 
ings to  amend  by."    Oivtt  Code  1910,  |  6681. 

A  motion  to  amend  is  in  time  if  made  be- 
fore any  order  or  judgment  sustaining  the 
demurrer  to  a  petition  and  dismissing  the 
same  has  been  entered,  although  the  court 
has  orally  announced  that  the  Judgment  was 
sustained.  Lytle  v.  De  Vaughn,  81  Ga.  226 
(2),  7  S.  E.  281 ;  Freeman  v.  Brown,  115  Ga. 
23,  41  S.  E.  385;  Swilley  v.  Hooker,  126  Ga. 
353,  65  S.  E.  81.  What  the  Judge  orally  de- 
clares is  no  Judgment  until  it  has  been  put 
in  writing  and  entered  as  such.  Freeman  v. 
Brown,  116  Ga.  28,  41  S.  E.  385.  So  we  are 
of  the  opinion  that  the  court  erred  in  re- 
jecting this  amendment  on  the  ground  that 
it  was  presented  too  late.  It  was  presented 
in  time.  It  was  offered  before  the  Judgment 
sustaining  the  demurrers  liad  been  entered 
by  the  Judgep 

[4]  4.  It  was  further  urged  that  this 
amendment  did  not  set  up  any  good  reason 
in  law  or  in  equity  why  the  sale  c<Mnplained 
of  should  be  set  aside.  In  this  we  cannot 
agree  with  counsel  for  the  defendant  The 
latter  understood  to  declare  the  principal  of 
the  debt  due  by  reason  of  the  fACt  that  the 
Interest  note  of  Ikis  debtor  which  fell  due 
November  17, 1916,  had  not  been  paid,  which 
right  he  was  authorized  to  assert  under  his 
security  deed,  if  said  note  had  not  been  paid 
when  due.  Clearly,  if  the  debtor  had  ex- 
tended the  payment  of  this  note,  by  agree- 
ment for  a  valuable  consideration,  before  its 
maturity,  for  a  period  of  one  year,  then  the 
same  was  not  due  wlien  the  debtor  under- 
took to  exercise  the  power  of  sale  in  his  ae- 
curity  deed;  and  a  sale  under  such  circum- 
stances would  be  null  and  void.  Scott  v. 
UddeU,  98  Ga.  24(2),  25  S.  E.  935.  This 
ground  of  attack  on  the  sale,  hgr  the  vendee 
in  the  security  deed  under  the  power  of  sale 
therein  conferred  upon  him,  was  good.  If 
he  had  extended  the  payment  of  the  first 
interest  note  for  the  period  of  one  year,  then 
he  could  not  in  law,  equi^,  or  good  con- 
science undertake  to  dedare  the  principal  of 
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his  debt  doe  by  default  on  the  part  of  bis 
debtor  In  the  payment  of  this  interest  note. 

But  it  Is  further  urged  by  counsel  for  the 
defendant  that  this  amendm^it  should  not 
be  allowed,  for  the  reason  that  the  plaintiff 
Attacked  this  bill  of  sale  on  the  ground  that 
her  intestate  was  mentally  incapable  of  mak- 
ing it  at  the  time  he  signed  it;  and  that  to 
now  assert  any  rights  thereunder  in  behalf 
of  her  intestate  is  inconsistent  with  the  posi- 
tion that  this  bill  of  sale  was  void  because 
of  lack  of  mental  capacity  on  the  part  of 
the  maker,  the  plaintiff  not  having  stricken 
from  her  petition  the  allegations  upon  the 
subject  of  the  mental  incapacity  of  her  in- 
testate. This  contention  of  counsel  is  based 
upon  the  doctrine  that  a  plaintiff  cannot  con- 
currently pursue  Inconsistent  remedies  in  the 
same  action.  Couch  v.  Crane,  142  Ga.  22,  82 
b.  £.  458.  Suffice  it  to  say  that  this  ground 
of  objection  was  not  urged  by  the  defendant 
to  the  allowance  of  this  amendment  In  the 
second  place,  the  plaintiff  .was  not  required, 
by  an  appropriate  demurrer  or  proper  ob- 
jection, to  elect  upon  which  position  she 
would  rely  in  this  case.  Furthermore,  she 
was  not  pursuing  inconsistent  remedies  in 
the  same  action.  In  the  first  place,  she  un- 
dertook to  attack  the  validity  of  the  bill  of 
sale  on  the  ground  of  the  mental  incapacity 
of  the  maker.  .  She  then  in  effect  asserted 
that  the  bill  of  sale,  if  valid,  was  made  upon 
the  promise  of  the  defendant  to  extend  the 
time  of  the  payment  of  the  Interest  note  due 
November  17,  1916,  and  that  on  account  of 
such  agreement  he  could  not  undertake  to 
declare  the  principal  of  his  debt  due  and  to 
exercise  the  power  of  sale  to  enforce  its 
payment  The  plaintiff  was  simply  under- 
taking to  obtain  alternative  relief,  and  we 
ao  not  think  that  there  was  such  inconsist^ 
ency  in  her  position  as  would  render  this 
amendment  improper. 

[S]  6.  When  the  grantor  in  a  security  deed 
dies  after  the  execution  thereof,  and  the 
grantee  undertakea  to  exercise  the  power  of 
sale  therein  contained,  the  property  should  be 
advertised  and  sold  as  the  property  of  the  es- 
tate of  the  grantor.  Greenfield  v.  Stout,  122 
Ga.  303(5),  50  S.  E.  111.  This  case  was 
referred  to  approvingly  in  the  case  of  Bag- 
gett  V.  Edwards,  126  Ga.  463,  466,  55  S.  E. 
250,  but  not  expressly  on  this  point  It  is 
insisted  that  the  contrary  ruling  was  made 
in  the  case  of  Sorrell  v.  British  American 
Mortgage  Co.,  148  Ga.  513,  97  S.  E.  441.  In 
the  last  case,  an  administrator  undertook  to 
set  aside  a  sale  of  lands,  made  under  a  pow- 
er of  sale  contained  in  a  security  deed  of  the 
plaintiff's  Intestate,  on  the  groimds,  among 
others,  that  the  property  was  advertised  for 
sale  and  sold  as  the  property  of  the  grantojr, 
when  the  latter  was  dead.  This  court  held 
that  under  the  state  of  the  record  it  was  im- 
possible to  determine  the  scope  of  the  power 
of  sale  with  such  certainty  as  to  pass  upon 
the  validity  of  the  sale  as  a  matter  of  law. 
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and  did  not  make  any  decision  upon  the 
question  involved  in  this  case.  In  Greenfield 
V.  Stout,  supra,  it  was  distinctly  ruled  that, 
when  the  grantor  in  a  security  deed  was 
dead,  the  property  should  be  sold  as  the  prop- 
erty of  his  estate.  It  is  insisted  by  counsel 
for  the  defendant  that  this  ruling  was  obiter. 
This  position  does  not  seem  to  be  well  taken. 
This  court  directly  ruled  that  "as  Weston, 
the  grantor  in  the  deed  to  Pullen,  is  dead, 
the  land  cannot  be  sold  as  his  property,  but 
should  be  sold  as  the  property  of  his  estate,*' 
It  appearing  that  the  land  was  sold  as  the 
grantor's  property.  This  was  one  of  the 
groimds  on  which  the  sale  was  held  to  be 
void.  We  are  not  now  prepared  to  hold  that 
a  sale,  under  such  circumstances,  to  an  in- 
nocent purchaser  for  value,  would  be  void  on 
account  of  such  irregularity;  but  as  between 
the  parties  to  such  power  of  sale,  on  the 
authority  of  Greenfield  v.  Stout,  we  hold 
that  such  sale  would  be  void,  it  being  the 
law  until  reversed. 

[I]  6.  The  court  sustained  all  the  demur- 
rers, both  general  and  special,  to  the  original 
petition,  as  amended,  so  far  as  it  sought  to 
set  aside  and  declare  illegal  and  void  the 
advertisement,  sale,  and.  conveyance  to  the 
defendant  of  the  tract  of  land  embraced  in 
the  security  deed  from  Gay  to  him.  This 
ruling  raises  the  question  whether  the  peti- 
tion, as  amended,  set  forth  a  cause  of  action 
which,  if  proved,  would  aititle  the  plaintiff 
to  have  the  sale  of  this  place  declared  void 
and  set  aside.  If  we  are  right  in  the  conten- 
tion, above  set  forth,  that  under  the  power 
of  sale  in  this  security  deed  this  land  should 
have  been  advertised  for  sale  and  sold  as 
the  property  of  the  estate  of  Gay  when  the 
grantee  undertook  to  exercise  this  power 
after  the  death  of  the  grantor,  and  that  a 
sale  not  so  conducted  was  irregular  and  void 
when  the  property  was  bought  in  by  the  ven^ 
dee,  and  where  no  rights  of  innocent  persons 
would  be  affected,  then  clearly  the  petition 
set  forth  a  cause  of  action.  Whether  inde- 
pendently of  this  fact  the  petition  set  forth 
a  good  cause  of  action,  so  far  as  it  relates 
to  this  tract  of  land,  it  is  unnecessary  now 
to  decide.  As  we  have  held  that  the  court 
erred  in  rejecting  the  amendment  offered  by 
the  plaintiff,  wherein  she  alleges  that  the 
payment  of  the  interest  note  which  fell  due 
on  November  17,  1916,  had  been  extended  for 
one  year  by  the  debtor  giving  additional  se- 
curity, by  reason  of  which  fact  there  was 
no  default  in  the  payment  of  any  of  the  in- 
terest of  Gay  to  the  defendant  and  thi^t  the 
power  of  sale,  could  not  be  exercised  because 
there  was  no  default,  said  amendment  will 
become  a  part  of  the  petition;  and  the  peti- 
tion with  such  amendment  will  clearly  set 
forth  a  good  cause  of  action. 

[7]  7.  This  brings  us  to  the  consideration 
of  the  grounds  of  special  demurrer.  The 
court  did  not  err  in  sustaining  any  of  the 
grounds  of  q;)ecial  demurrer,  except  as  will 
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now  be  Indicated.  The  court  erred  in  8U8tain-\| 
ing  tbe  special  demurrer  to  paragraph  12  of 
the  petition,  which  alleged  that  the  plaintiff, 
on  December  1,  1916,  had  offered  the  de- 
fendant the  sum  due  on  the  interest  note 
which  fell  due  on  November  17,  1916.  The 
grounds  of  special  demurrer  are:  (1)  That 
it  is  not  alleged  how  plaintiff  offered  the  de- 
fendant said  sum ;  (2)  that  the  facts  do  not 
show  that  this  offer  constituted  a  legal  ten- 
der; and  (3)  the  note  had  matured,  and  the 
defendant's  contractual  right  to  declare  the 
whole  debt  due  had  accrued.  As  the  de- 
fendant declined  to  accept  payment  of  this 
interest  note,  it  was  not  incumbent  upon  the 
plaintiff  to  show  a  strict  legal  tender.  The 
fact  that  the  defendant's  right  to  declare  the 
whole  debt  due  had  accrued  at  the  time  of 
this  offer  does  not  make  this  paragraph  de- 
murrable on  that  ground,  the  defendant  not 
baring  exercised  this  right,  as  was  alleged 
in  paragraph  XII-c  of  the  amendment  to  the 
petition.  We  think  that  it  was  competent 
for  the  plaintiff,  who  was  an  heir  at  law  of 
her  husband  and  thus  interested  in  his  es- 
tate, to  allege  and  prove  that  the  defendant 
had  expressly  assured  her,  at  the  time  she 
offered  to  pay  him.  this  interest  note,  that 
he  had  not  exercised  his  right  and  that  he 
would  not  exercise  such  right  to  declare  the 
whole  indebtedness  due;  and  that  she  had 
offered  to  pay  him  the  amount  of  this  in- 
terest note,  with  the  interest  accrued  there- 
on from  its  date,  before  the  defendant  had 
exercised  his  option  to  declare  the  whole 
debt  due.  He  could  certainly  waive  this 
right;  and  if  before  he  had  exercised  this 
harsh  right  the  plaintiff,  who  was  interested 
in  the  estate  of  her  husband,  made  this  of- 
fer, then  he  could  not  afterwards  exercise 
the  right  to  declare  the  whole  debt  due.  Cer- 
tainly he  could  not  do  so  when  he  had  given 
the  plaintiff  his  assurance  that  he  would 
not  do  so.  For  the  same  reason  the  court 
erred  in  sustaining  the  demurrer  to  para- 
graphs Xll-d  and  XL-a  of  the  plaintiff's 
amendment  to  her  petition. 

[I]  8.  The  grounds  of  the  motion  for  new 
trial,  with  the  except^n  of  the  ninth  ground, 
amount  simply  to  allegations  that  the  verdict 
Is  contrary  to  the  evidence  and  to  the  law. 
The  ninth  ground  is  without  merit  We  hold 
that  the  court  erred  in  directing  a  verdict 


for  the  defendant,  under  the  principles  of 
law  declared  in  this  opinion. 

Judgment  reversed. 

All  the  Justices  concur. 


(158  Ga.  16SI 

JACKSON  V.  STATE.    (No.  2847.) 
(Supreme  Court  of  Georgia.    March  IS,  1922.) 

(SyUahui  hy  the  Court,) 

1.  Homicide  <9=»309(3)--Chari|o  or  aiaiisla«§li- 
ter  properly  refused,  when  not  involved. 

Frank  Jackson  was  convicted  of  the  murder 
of  his  wife  by  cutting  her  with  a  pocketkniCe. 
He  made  a  motion  for  a  new  trial  on  the  usual 
general  grounds,  and  because  the  court  failed 
to  charge  the  jury  on  the  law  of  voluntary  man- 
slaughter upon  a  written  request  therefor,  and 
also  because  the  court's  charge  on  the  law  of 
self-defense  was  not  full  enough.  The  motion 
for  new  trial  was  overruled,  and  he  excepted. 
Voluntary  manslaughter  was  not  involved, 
either  under  the  evidence  for  the  state  in  this 
case  or  under  the  defendant's  statement,  and 
the  trial  court  did  not  err  in  refusing  a  diarge 
on  that  subject. 

2.  Criminal  law  <9=»826— Fuller  eharge  on  aelf- 
defease  should  have  been  requested. 

The  charge  on  the  law  of  self-defense  stat- 
ed correctly  the  rule  on  that  subject;  and  if  a 
fuller  charge  on  the  subject  wss  desired,  a  time- 
ly request  therefor  should  have  been  presented 
to  the  court. 

3.  Criminal  law  es>935(l)— New  trial  properly 
denied,  when  verdict  supported  by  evidence. 

The  verdict  is  supported  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  new  trial. 

Error  from  Superior  Court,  Fulton  Ooun* 
ty;  W.  C.  WorriU,  Judge. 

Frank  Jackson  was  convicted  of  murder^ 
and  he  brings  error.    Affirmed. 

Gtoo.  F.  Fielding  and  Len  K.  Roan,  both  of 
Atlanta,  for  plaintiff  in  error. 

John  A.  Boykin,  Sol.  Qen.,  of  Atlanta,  (>eo. 
M.  Napier,  Atty.  C^en.,  Seward  M.  Smith, 
Asst.  Atty.  Oen.,  and  BS.  A.  St^ihens,  of  Atr 
lanta,  for  the  State. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  01  J.»  absent  be> 
cause  of  sidEuess. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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MAY  9t  al.  V.  TROTTI.     (No.  2401.) 

(Supreme  Court  of  Georgia.    March  2;  1922.) 

(SyUahu*  ly  Editorial  Btaff.) 

1.  Truata  es»35(l)— Oouvayaaea  hold  to  oro- 
ato  valid  oxocutory  trust. 

A  conTeyance  of  land  to  the  grantee  in 
tmot  to  collect  the  rente,  pay  taxes,  interest, 
etc.,  pay  $75  a  month  to  the  grantor  and  her 
husband  as  long  as  either  of  them  lived,  allow 
them  to  occupy  an  apartment  without  charge, 
and,  after  their  deaths  to  pay  specified 
amounts  to  persons  named,  and  providing  that 
any  balance  of  the  rents  and  the  property  itself, 
after  such  payments,  should  be  the  property 
of  the  grantee,  created  a  valid,  existing,  execu- 
tory trust. 

2.  Trusts  «s»359(l)«*BoaoMary  upon  aon- 
paymsnt  of  monthly  iBStallmonts  ontitled  to 
judamoiit  establishing  speolal  lien  and  order- 
ing sale  of  property. 

Where  land  was  conveyed  upon  the  trust, 
among  others,  to  pay  plaintiff  $75  a  month  as 
long  as  he  lived,  and  the  injprovements  on  the 
property  had  been  destroyed  by  fire  and  the 
payments  discontinued,  plaintiff  was  entitled 
to  ^dgment  against  the  trustee  for  the  amount 
overdue  and  for  a  spe(nal  lien  against  the  real 
esUte  and  a  aale  thereof  for  payment  of  the 
judgment 

Beck,  P.  J.,  dissenting. 

Orror  from  Superior  Oourt,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  F.  B.  Trotti  against  W.  P.  Kay  and 
others.  Judgment  for  plaintiff  on  demurrer, 
and  certain  defendants  bring  error.  Af- 
firmed. # 

Winfield  Payne  Jonee,  oif  Atlanta,  for  plain- 
tiffs in  error. 

H.  A.  Etheridge,  Madison  Richardson,  and 
W.  O.  Wilson,  all  of  Atlanta,  for  defendant 
in  error. 

PBBR  (7URIAM.  F  B.  Trotti  brought  his 
equitable  petition  against  Marion  T.  Benson, 
W.  P.  May,  FrezeUe  Susoak,  Nannie  Puckett, 
and  others  for  the  purpose  of  having  an  al- 
leged trust  declared  and  established,  and  for 
other  equitable  relief.  In  the  petition  it  is 
alleged  that  on  the  3d  day  of  March,  1916, 
Mrs.  Marion  P.  Trotti,  who  was  then  the 
wife  of  petitioner,  executed  a  certain  written 
instrument,  of  which  the  following  is  a  sub- 
stantial copy  of  the  material  parts: 

"This  deed  is  made  to  (the  grantee)  in  trust 
for  the  following  uses  and  trusts,  to  wit:  (1) 
To  collect  the  rents  on  said  property  and  to 
pay  all  taxes,  interest  on  the  loans  thereon, 
water  and  light  bills,  janitor  service,  insurance, 
and  all  other  expenses  incident  to  the  apart- 
ment house  now  located  on  said  property.  (2) 
To  pay  to  the  said  (grantor  and  her  husband) 
the  sum  of  $75  per  month,  as  long  as  they 
or  the  survivor  of  them  shaJl  live,  and  at  the 
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death  of  each  to  pay  the  funeral  expenses  of 
each.  (3)  To  allow  said  (grantor  and  her  hus- 
band) to  occupy,  without  charge,  the  apart- 
ment now  occupied  by  them  in  the  aforesaid 
apartment  house  on  said  property,  for  and  dur- 
ing the  joint  lives,  and  for  and  during  the  life 
of  the  survivors.  (4)  After  the  death  of  the 
said  (grantor  and  her  husband)  and  of  the 
survivor  ♦  •  ♦  to  pay  within  six  years  from 
that  date  the  following  amounts  to  the  follow- 
ing parties,  to  wit:  (Then  follow  the  names 
of  several  persons,  and  a  certain  amount  oppo- 
site each  name.)  The  said  (grantee)  is  hereby 
given  full  power  and  authority,  without  the 
order  of  any  court,  and  at  such  terms  and  for 
such  time  as  he  may  deem  best,  to  borrow 
money  upon  the  aforesaid  property  for  and 
during  the  life  of  the  said  (grantor  and  her 
husband)  and  for  and  during  the  life  of  the  sur- 
vivor of  them,  for  the  purpose  of  paying  off 
the  encumbrances  now  on  said  property,  and 
for  making  such  necessary  repairs  thereon  as 
may  iu  the  opinion  of  the  said  (grantee)  be 
needed.  In  the  exercise  of  this  power  the  said 
(grantee)  shall  have  full  power  and  authority 
without  obtaining  the  consent  of  any  party 
whomsoever.  (5)  After  the  deatii  of  the  said 
(grantor  and  her  husband)  ♦  ♦  ♦  the  said 
(grantee)  shall  have  full  power  and  authority, 
at  public  or  private  sale,  without  the  order  of 
any  court  whatsoever,  and  without  obtaining 
the  consent  of  any  party  whomsoever,  to  sell, 
mortgage  or  otherwise  manage  the  aforesaid 
property,  on  such  terms  a^d  on  such  time  as 
he  may  deem  proper  for  the  purpose  of  paying 
off  the  amounts  heretofore  specified  to  (the 
third  persons  specially  named  as  hereinabove 
indicated).  (6)  When  the  aforesaid  conditions 
shall  have  been  complied  with  during  the  life 
of  (the  grantor  and  her  husband),  •  •  • 
and  when  the  aforesaid  amounts  to  the  afore- 
said parties  shall  have  been  paid  off  after  their 
death,  the  aforesaid  property,  or  the  remainder 
of  the  sums  for  which  the  same  may  have  been 
sold,  shall  vest  in  and  be  the  absolute  property 
of  the  said  (grantee).  (7)  The  said  (grantee) 
shall  have  a  period  of  six  years  after  the  death 
of  the  said  (grantor  and  her  husband),  ♦  •  • 
to  pay  off  the  aforesaid  amounts  without  iuter^ 
est.  (8)  The  said  (grantee)  shall  also  have 
such  sums  as  may  remain  from  the  rents  of 
said  property  during  the  life  of  the  said  (gran- 
tor and  her  husband),  *  *  *  after  paying 
the  amounts  herein  provided  for  during  their 
lives  and  the  life  of  the  survivor,  as  above  pro- 
vided.** 

The  defendant  Benson  is  the  grantee  in 
the  foregoing  deed,  and  the  other  defend- 
ants are  beneficiaries  named  therein.  Peti- 
tioner by  proper  allegations  contends  that 
6y  the  terms  of  the  instrument  set  forth  the 
property  therein  described  is  in  the  hands 
of  Marlon  T.  Benson  as  trustee,  and  is 
chargeable  with  the  monthly  payment  of  $75 
for  the  support  of  t)etitioner;  that  the  named 
trustee  did  pay  over  that  amount  monthly 
imtll  May,  1917,  since  which  time  he  has 
discontinued  the  payments;  that  the  im- 
provements upon  the  land  were  destroyed 
by  fire  in  that  month,  and  the  property  now 
consists  of  the  vacant  lot,  which  has  a  value 
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of  $5,000  or  16,000;  and  fhat  the  amount 
now  due  petitioner  is  $2,026,  with  interest 
Petitioner  prays  for  a  judgment  and  decree 
awarding  him  that  amount  of  money  up  to 
the  present  time;  and  prays  that  the  Judg- 
ment be  made  a  special  lien  against  the  real 
estate,  but  not  a  personal  judgment  against 
Benson.  He  prays  that  the  property  be  sold, 
and  that  out  of  the  proceeds  he  be  paid  the 
amount  stated  as  due  now,  and  that  any 
excess  derived  from  the  sale  of  the  property 
be  impoimded  for  the  payment  monthly  of 
the  amount  of  $75,  as  long  as  he  Utos. 

May,  Smoak,  and  Mrs.  Burkett  demurred 
to  this  petition,  on  the  grounds,  among 
others,  that  the  deed  did  not  create  a  trust, 
but  operated  to  transfer  the  legal  title  to  the 
property  to  Marion  T.  Benson,  subject  to  the 
pruTisions  and  conditions  as  therein  speci- 
fied, as  personal  obligations  assumed  by  the 
grantee;  that,  if  the  grantor  sought  to 
create  a  trust,  it  is  yold  on  the  ground  of 
inability  on  the  part  of  the  ^antor  to  create 
a  trust  for  the  purposes  therein  specified; 
that  the  plaintiff  is  entitled  to  a  personal 
judgment  against  the  grantee,  by  reason  of 
his  acceptance  of  the  conditions  imposed  up- 
on him  by  the  deed;  and  that  the  deed  did 
not  create  su<di  a  trust  as  would  warrant  or 
justify  the  court  in  decreeing  that  such  judg- 
ment be  a  special  lien  on  the  land. 

[1,  2]  1.  The  instrument  set  forth  above 
created  a  valid,  existing  executory  trust; 
and,  under  the  facts  and  circumstances  al- 
leged in  the  petitiout  the  petitioner  was 
entitled  to  the  relief  sought 

Whether,  if,  in  case  of  a  sale  of  the  prop- 
erty, the  proceeds  thereof  should  not  be 
suflScient  to  discharge  the  amounts  hereto- 
fore accumulated  and  due  petitioner,  as  well 
as  the  amounts  to  become  payable  monthly, 
the  defendant  Benson  would  be  personally 
liable  therefor,  is  not  decided,  as  no  person- 
al judgment  is  sought  against  Benson. 

2.  Consequently  the  court  did  not  err 
in  overruling  the  demurrers. 

Judgment  affirmed. 

All  the  Justices  concur,  except 

BECK,  P.  J.  (dissenting).  While  the  in- 
strument set  forth  above,  upon  which  the 
plaintiff  bases  his  claim  to  the  equitable 
relief  sought,  is  in  form  a  deed  of  trusty 
conveying  to  the  grantee  a  trust  estate,  nev- 
ertheless, when  we  look  to  the  substance  and 
effect  of  the  instrument  and  when  the  estate 
actually  conveyed  to  Benson  is  considered, 
the  instrument  is  seen  to  be.  In  effect,  one 
of  bargain  and  sale,  and  amounts  to  a  con- 
veyance, upon  a  condition  subsequent,  to  Ben- 
son for  a  consideration;  that  is,  the  payment 
of  the  charges  put  upon  the  property,  which 
was  to  be  made  through  a  series  of  years; 
and  it  id  to  be  inferred  that  such  was  the 
view  taken  of  this  deed  when  (he  opinion 


in  the  case  of  Benson  t.  May,  149  6a.  565, 
101  S.  E.  177,  was  rendered  (though  it  does 
not  seem  that  this  particular  question  was 
raised  for  determination) ;  and  consequently 
a  failure  upon  the  part  of  Benson  to  pay  the 
monthly  installments  due  Trotti,  the  peti- 
tioner, made  him  primarily  personally  liable; 
and,  this  appearing  from  the  petition  itself, 
it  was  competent  for  the  other  defendants. 
May,  Smoak,  and  Burkett,  to  raise  that 
question  by  demurrer. 


(153  Ga.  120) 

WALKER  V.  BEACHAM  et  al.    (No.  2786.) 
(Supreme  Court  of  Georgia.    March  18,  1922.) 

(ByOahut  by  Bditorial  Biag.) 

Execution  «=» 1 72 (6)— Grant  of  temporary  In- 
jonctlon  in  suit  to  set  aaidt  sale  held  not  an 
abuse  of  disoreflon. 

In  a  suit  to  set  aside  a  resale  of  property 
under  execution,  on  the  original  purchaser's 
failure  to  comply  with  his  bid,  the  grant  of  a 
temporary  injunction  on  conflicting  evidence  as 
to  the  value  of  the  property,  and  evidence  show- 
ing that  the  sale  was  made  a  few  minutes  be- 
fore four  o'clock,  when  only  a  few  people  were 
present,  and  there  was  only  one  bidder,  held 
not  an  abuse  of  discretion. 

Error  from  Superior  Ck>urt,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Suit  by  C.  T.  Beacham  against  George 
Walker  and  oth^ra.  Judgment  for  plaintiff, 
and  defendant  named  brings  error.   Affirmed. 

Evans  &  Evans,  of  Sandersville,  and  T.  W. 
Evans,  of  Dublin,  fbr  plaintiff  in  error. 

Ira  N.  Eabanka  and  B.  D.  Flynt,  both  of 
Dublin,  for  defendants  in  error. 

HINE8,  J.  An  execution  in  favor  of 
the  International  Life  Insurance  Company 
against  C.  T.  Beacham  was  levied  on  lot  216 
in  the  eighth  land  tlistrict  of  Laurens  oountr. 
and  the  same  was  advertised  for  sale  on  the. 
first  Tuesday  in  July,  1921.  The  judgment 
on  whldi  this  li.  fa.  issued  created  a  special 
Hen  in  favor  of  the  plaintiff  on  the  entire 
tract  Prior  to  the  sale  this  lot  was  divided 
into  two  tracts,  one  of  150  acres  and  the  oth- 
er of  52%  acres,  and  a  plat  made  thereof  at 
the  defendant's  expense^  and  by  agreement 
between  the  attorn^  far  the  plaintiff  in  fl. 
fa.  and  the  def endantt  the  tract  of  150  acres. 
which  had  been  sold  by  the  defendant  to  one 
Nobles,  subject  to  the  lien  of  the  plaintiff's 
judgment,  should  be  first  sold,  and,  if  it 
brought  enough  to  satisfy  the  plaintiff's  judg- 
ment, the  remaining  52%  acres  should  not 
be  sold.  At  noon  on  the  day  of  the  sale  tbe 
sheriff  exposed  the  tract  of  160  acres  for 
sale,  under  the  Above  agreement,  when  it  was 
bid  off  by  Ira  N.  EubanVs,  for  the  sum  of 
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$4,713.10.  There  was  evidence  tending  to 
show  that  the  sheriff  then  announced  that 
that  ended  his  land  sales,  that  the  crowd  diS' 
persed,  and  that  the  defendant,  who  had 
been  in  attendance  upon  said  sale,  immedi' 
ately  left  for  his  home  some  eight  miles  from 
the  connty  seat  About  2  o'clock  the  sheriff 
and  the  attorney  for  the  plaintiff  called  on 
Eubanks  for  the  amount  of  his  bid,  which 
the  latter,  without  any  sufficient  legal  excuse, 
failed  to  pay.  Thereupon  the  attorney  no- 
tified Eubanks  that  he  would  have  the  prop* 
erty  resold  during  the  legal  hours  of  sale; 
but  the  defendant  had  no  notice  of  such  re- 
sale. About  half  past  3  p.  m.  the  sheriff, 
after  aimouncing  to  all  within  hearing  that 
he  would  sell  this  land  lot,  sold  the  same, 
whpjk  it  was  bid  off  by  said  Eubanks  for  the 
sum  of  $4,727.  Eubanks  announced  that  his 
bid  was  for  O.  E.  Beacham.  Thereupon  the 
sheriff  prepared  a  properly  executed  deed 
to  this  land  to  O.  E.  Beacham,  and  presented 
it  to  Eubanks,  who  did  not  comply  with  his 
bid,  but  directed  the  sheriff  to  call  on  O.  E. 
Beacham,  at  the  time  pointing  out  that  the 
deed  tendered  by  the  sheriff  was  without  the 
required  revenue  stamps,  and  stating  that 
they  would  have  to  be  attached  before  he 
could  or  would  accept  the  same.  The  sheriff 
then  procured  a  stamp,  and  offered  to  attach 
it  to  the  deed,  if  Eubanks  would  comply  with 
his  bid.  Eubanks  failed  again  to  comply 
with  his  bid.  The  sheriff  immediately  hur- 
ried to  the  courthouse,  and  again  offered 
said  land  for  sale,  when  It  was  knocked  off  to 
George  Walker,  a  business  associate  of  the 
plaintiff's  attorney,  for  $4,713.10,  and  the 
sheriff  then  executed  and  delivered  to  Walk- 
ker  a  deed  to  said  lot. 

The  defendant  filed  his  petition  agaiost  the 
sheriff,  the  plaintiff  in  fi.  fa.,  and  Walker,  al< 
leging  the  foregoing  facts,  and  that  said 
land  was  worth  $10,000,  that  the  sale  of  his 
land  in  the  manner  above  stated  was  a  fraud 
uiKm  him,  and  that  his  property  would  be 
grossly  sacrificed  if  the  sale  was  permitted  to 
stand,  and  praying  to  set  aside  said  sale, 
to  cancel  the  deed  from  the  sheriff  to  Walk- 
ker,  and  to  enjoin  the  sheriff  from  putting 
Walker  in  possession.  The  evidence  was  con- 
flicting as  to  the  value  of  the  land.  That  for 
the  plaintiff  tended  to  show  that  this  land 
was  worth  over  $10,000,  and  that  for  the  de-' 
feodants  tended  to  show  that  its  fair  market 
value  for  cash  was  not  more  than. half  of 
that  amount.  There  was  evidence  tending  to 
show  that  the  sale  to  Walker  was  made  just 
a  few  minutes  before  4  o'clock,  that  there 
were  only  a  half  dozen  i>eople  present  at  the 
sale,  and  that  Walker  was  the  only  bidder. 
The  evidence  was  conflicting  as  to  whether 
Eubanks  was  acting  for  C.  T.  Beacham  in 
bidding  off  this  land.  The  trial  Judge  grant- 
ed a  temporary  injunction  as  prayed  by  the 
plaintiff. 


This  court  cannot  say  that  the  Chancellor 
abused  his  discretion  in  granting  the  injunc- 
tion, under  the  law  and  the  facts  of  the  case. 
Saunders  v.  Bell,  56  Ga.  433 ;  Humphrey  t. 
McGill,  59  Ga.  640 ;  Suttles  v.  Sewell,  100  Ga. 
707,  85  S.  B.  224;  Id.,  117  Ga.  214,  43  S.  E. 
486;  Haunson  y.  Nelms,  109  Ga.  802,  805, 
35  S.  E.  227. 

Judgment  affirmed. 

All  the  Justices  concur,  except  FISH,  0.  J.. 
absent  because  of  sickness. 


(158  Ga.  20) 

PENDERGRASg  v.  LORD  et  al.    (No.  2623.> 
(Supreme  Court  of  Georgia.    Feb.  21,  1922.) 

(Syllahus  hy  the  Cowri^ 
No  error  oommltted. 

The  court  did  not  err  in  admitting  evidence, 
nor  in  refusing  to  grant  an  interlocutory  injunc- 
tion. 

Error  from  Superior  Court,  Jackson  Coun- 
ty ;  Blanton  Fortson,  Judge. 

Action  between  J.  B.  Pendergrass  and 
Mack  Lord  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

Ray  &  Hay,  of  Jefferson,  for  plaintiff  in 
error. 

A.  C.  Brown,  of  Jefferson,  for  defendants 
in  error. 

FISH,  O.  J.  Judgment  affirmed.  All  Vm 
Justices  concur;   HINES,  J.,  specially. 


(163  Oa.  127) 

LANGSTON  v.  STATE.    (No.  2920.) 
(Supreme  Court  of  Georgia.    March  18,  1022.) 

(Syllabus  ly  the  Court.) 

1.  Criminal  law  <$=s>t036(l),  1064(4)— Gronnd 
of  motion  overruled  wiien  not  showing  objee- 
tlons  made  when  evidence  offered  or  motion 
to  rule  out;  reasons  wliy  evidenoe  inadmissi- 
ble cannot  l>e  urged  on  review  when  not  urg- 
ed at  proper  time. 

There  was  testimony  of  a  witness  to  the 
effect  that  the  accused  made  a  confession  of  the 
crime  with  which  he  was  charged.  One  ground 
of  the  motion  for  new  trial  excepts  to  the  ad- 
mission  of  this  testimony,  and  states  the  ground 
upon  which  the  evidence  was  objectionable;  but 
it  does  not  appear  that  these  objections  were 
raised  when  the  evidence  was  offered,  nor  that 
there  was  any  motion  to  rule  it  out.  Therefore 
this  ground  of  the  motion  must  be  overruled, 
under  the  application  of  the  rule,  that  has  been 
frequently  stated,  that  grounds  of  a  motion  for 
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new  trial  based  upon  the  admission  of  evidence 
will  not  be  considered  by  this  court  unless  the 
grounds  show  what  are  the  objections  to  the 
eyidence  and  that  these  objections  were  made 
when  the  evidence  was  offered.  Nor  will  the 
reason  or  reasons  why  certain  evidence  should 
not  have  been  admitted  be  considered  here,  un- 
less such  reasons  appear  to  have  been  urged 
before  the  trial  judge  and  at  the  proper  time. 
Lamkin  v.  Clary,  103  Ga.  631,  30  S.  E.  596; 
Grace  v.  McKinney,  112  Ga.  425,  37  S.  B.  737. 

2.  Witnesses  ^=941— Rules  govenilng  testimo- 
ny of  one  of  Insufficient  mental  capacity  the 
same  as  those  governing  testimony  of  child. 

It  does  not  appear  that  there  was  such  an 
abuse  of  discretion  on  the  part  of  the  trial 
judge  in  admitting  the  testimony  of  a  witness, 
whose  testimony  was  objected  to  by  the  defense 
on  the  ground  that  the  witness  was  an  idiot, 
as  would  authorize  this  court  to  reverse  the 
judgment  of  the  Court  denying  a  new  trial  on 
this  grouiul.  The  rules  governing  courts  in  the 
admission  of  evidence  of  an  idiot,  or  one  alleged 
to  be  a  lunatic,  or  one  of  insufficient  mental 
capacity  to  understand  the  nature  of  an  oath 
and  appreciate  its  sanctity,  are  analogous  to 
those  applicable  to  a  case  where  testimony  of  a» 
child  is  offered  and  objected  to  on  the  ground 
that  the  child,  because  of  its  tender  years  and 
the  mental  incapacity  resulting  therefrom,  is 
incapable  of  understanding  the  nature  of  an 
oath.  Penal  Code  1910,  §  lOSa  See,  also.  Bee- 
bee  V.  State,  124  Ga.  775,  63  S.  B.  99;  Minton 
▼.  State,  99  Ga.  254,  25  S.  B.  626. 

3.  Criminal  law  ^=9780(3)— Instruction  as  to 
corroboration  by  facts  and  drcumstancee 
tending  to  connect  defendant  with  the  orine 
properly  given. 

•  The  court  did  not  err  in  instructing  the 
jury  that,  while  they  would  not  be  authorized  to 
convict  on  the  testimony  of  an  accomplice 
alone,  they  would  be  authorized  to  convict  on 
such  testimony  if  it  is  "corroborated  by  some 
fact  or  circumstance  [whichl,  independently  of 
the  testimony  of  the  accomplice,  tends  to  con- 
nect the  defendant  with  the  perpetration  of  the 
crime."  Callaway  v.  State,  151  Ga.  342,  106 
S.  B.  577;  Hargrove  v.  State,  125  Ga.  270, 
54  S.  E.  164;  McCrory  v.  State,  101  Ga.  779, 
28  S.  B.  921;  Farham  v.  Stete,  3  Ga.  App.  468, 
60  S.  B.  128. 

4.  Criminal  law  ^s>5ll(7),  535(2)— Clear  evi- 
dence of  corpus  delicti  will  corroborate  con- 
fession, and  this  will  corroborate  accomplioe. 

The  evidence  authorized  the  verdict  of  guil- 
ty. *' Clear  and  undoubted  evidence  of  the  cor- 
pus delicti  will  serve  to  corroborate  a  confes- 
sion made  by  the  accused,  and  his  confession 
thus  supported  will  serve  as  sufficient  cor- 
roboration of  the  evidence  of  an  accomplice/' 
Schaefer  v.  State,  93  Ga.  177,  18  S.  B.  552; 
Partee  t.  State,  67  Ga.  570. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  Jas.  B.  Park,  Judge. 

Henry  Langston,  Jr.,  was  convicted  of  mur- 
der, and  he  brings  error.    Affirmed. 
See,  also,  151  Ga.  388,  106  S.  E.  908. 


E.  R.  Lambert,  of  Hadison,  for  plaintiff  In 
error. 

Doyle  Campbell,  SoL  Gen.,  and  A.  Y. 
Clement,  l>oth  of  Monticello,  Geo.  M.  Napier, 
Atty.  Gen.,  and  S.  M.  Smith,  Asst  Atty.  G^., 
for  the  State. 

BECK,  P.  J.  [1-4]  The  plaintiff  in  error, 
Henry  Langston,  Jr.,  and  one  John  Henry 
Brady,  were  jointly  indicte^  for  the  murder 
of  one  Henry  Moody.  The  plaintiff  in  error 
was  put  on  trial,  and  the  Jury  returned  a 
verdict  of  guilty.  A  motion  for  new  trial 
was  overruled,  and  the  accused  excepted. 

The  rulings  made  in  the  headnotes  require 
no  elaboration.  They  involve  no  new  prop- 
osition of  law;  on  the  contrary,  the  prin- 
ciples there  laid  down  have  been  frequently 
stated  and  discussed  in  decisions  made  by 
this  court,  and  they  are  controlling  upon 
the  questions  raised  by  the  motion  for  a  new 
trial. 

Judgment  affirmed. 

AU  the  Justices  concur,  except  ITISH,  0. 
J.,  absent  because  bf  sickness. 


(153  Ga.  1€1) 

HUBBARD  V.  STATE.    (No.  2746.) 
(Supreme  Court  of  (Georgia.    Mardi  18^  1922.) 

(ByUahiu  hy  the  Court,) 

1.  Criminal  law  ^=39M2(I)  —  New  trial  aet 
granted  for  newly  dUoovered  evidence  Im- 
peaohlng  in  character. 

The  only  special  ground  of  the  motion  for 
a  new  trial  is  based  upon  newly  discovered  evi- 
dence which  is  entirely  impeaching  in  charac- 
ter. The  court  did  not  err  in  overruling  the 
motion  for  new  trial  based  npon  this  ground. 

2.  Criminal  law  ^s»935(l)~New  trial  properly 
refused,  when  verdiot  suppertad  by  evidence. 

The  verdict  is  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
triaL 

Error  from  Superior  Cfourt,  Meriwether 
County;  0.  E.  Roop,  Judge. 

Action  between  Edmond  Hubbard,  Jr.,  and 
the  State.  Judgment  for  the  State,  and  Hub- 
bard brings  error.    Affirmed. 

O.  A.  Huddleston,  of  Greenville,  and  Ter- 
rell &  Foley,  of  Columbus,  for  plaintiff  in 
error. 

Wm.  Y.  Atkinson,  Sol.  Gen.,  of  Newnan, 
Geo.  M.  Napier,  Atty.  Gen.,  and  Seward  M. 
Smith,  Asst.  Atty.  Cren.,  Hatchett  &  Hatchett 
and  M.  Z.  0*Neal,  all  of  Greenville,  for  the 
State. 

HILL,  Jr  Judgment  affirmed.  AH  title 
Justices  concur,  except  FISH,  C  J.,  absent 
because  of  sickness. 
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(153  Ga.  154) 

GLOWER  V.  LANGLEY.    (No.  2955.) 


(Supreme  CJonrt  of  Georgia.    March  18,  1922.) 

(Syllabus  hy  the  Court.) 

Appeal  and  orror  ^=s>78l(2)— Bill  of  oxooptlono 
dismlssod,  when*  disposseoslOD  sought  to  bo 
enjoined  has  taken  plaoe. 

'  Exception  ia  taken  to  the  refusal  of  an 
injunction  to  restrain  the  execution  of  a  dispos- 
sessory  warrant  G?he  brief  of  counsel  for  the 
plaintiff  recites  that,  *'since  the  filing  of  the 
bill  of  exceptions  in  this  case,  about  10  days 
ago,  plaintiff  was  dispossessed  by  the  marshal 
of  the  municipal  court;  she  is  no  longer  in 
possession  of  the  premises  involyed  in  this 
action;  and  therefore  the  questions  inyolyed 
are  moot."  The  bill  of  exceptions  is  therefore 
dismissed.  Clements  t.  Wilkerson,  151  Ga. 
467,  107  8.  B.  47. 

Error  from  Superior  Oourt,  Fulton  (boun- 
ty;   J.  T.  Pendleton,  Judge. 

Suit  t)y  Mrs.  O.  P.  CHower  against  J.  A. 
Langl^.  Judgment  denying  an  injunction, 
and  plaintiff  brings  error.  Writ  of  error  dis- 
missed. 

W.  H.  Terrell,  of  Atlanta,  for  plaintiff  In 
error. 

Richard  B.  Russell  and  Robert  Li.  Russell, 
both  of  Atlanta,  for  defendant  in  error. 

GIIiBBRT,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur,  except  FISH,  (X  J., 
absent  because  of  sicknees. 
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titioD  to  have  declared  Illegal  and  Toid  con- 
tracts of  the  state  aiNd  county  to  pay  certain 
persons  commissions  on  taxes  which  they  might 
collect  on  nnretumed  property  sought  to  in- 
troduce new  and  distinct  matters,  not  involyed 
in  the  original  action,  and  shoi^d  have  been 
dismissed  on  demurrer. 


(152  Ga.  871) 

STATE  et  aJ.  v.  CALLAWAY  et  al. 

(No.  2380.) 

(Supreme  Conrt  of  Georgia.    March  4,  1922.) 

(SyUahu*   ly   Editorial  Btaff.) 

I.  Taxation  ^=»500— Demurrer  to  petition  to 
set  aside  award  of  arbitrators  assessing 
property  held  properly  sustained,  aitd  peti- 
tion dismissed. 

In  a  suit  to  enjoin  an  arbitration  of  the 
alleged  excessiveness  of  assessments  under 
lisws  101(^  p.  22,  and,  by  supplemental  peti- 
tion, to  set*aside  the  award  on  the  ground  that 
it  was  contrary  to  the  only  evidence  of  value 
introduced,  and  that  the  arbitrators  considered 
evidence  of  the  assessments  of  similar  prop- 
erty, a  demurrer  to  the  supplemental  petition 
held  properly  sustained,  and  the  petition  dis- 
missed, especially  in  view  of  Laws  1918,  p. 
282. 


2.  Pleading  ^=:»l49»Cro8s-petltloR  In  suit  to 
enjoin  and  set  aside  arbitration  proceedings 
held  subiject  to  dismissal  as  Introducing  new 
and  distinct  matters. 

In  a  suit  to  enjoin  arbitration  proceedings 
under  Laws  1010,  p.  22,  and,  by  supplemental 
petition,  to  set  aside  the  award,  a  cross-pe- 


Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  the  State  and  others  against  B.  H. 
Callaway,  executor,  and  others.  Judgment 
for  defendants  on  demurrer,  and  plaintiffs 
bring  error.  Affirmed  in  part,  and  reversed 
In  part 

On  July  28,  1919,  the  tax  receiver  of  Ridi- 
mond  county  made  assessments  for  taxation 
of  certain  corporate  8to<^s  and  bonds  belong- 
ing to  the  estate  of  J.  B.  White,  late  of  Rich- 
mond county,  this  state,  who  died  testate  in 
1917*  The '  assessments  were  for  the  years 
1911  to  1917,  both  inclusive.  White  had  not 
returned  these  securities  assessed  by  the  re- 
ceiver for  any  of  those  years,  nor  had  Oallar 
wa'y,  as  executor  of  his  will,  returned  the 
same.  The  executor,  being  dissatisfied  with 
the  assessments  made  by  the  receiver,  as 
they  were  in  his  opinion  excessive,  demanded 
that  the  matter  of  such  assessments  be  sub- 
mitted to  arbitration  in  accordance  with  the 
act  of  1910  (Georgia  Laws  1910,  p.  22)  codi- 
fied in  Political  Code,  i  1116  (d).  Thereupon 
the  executor  chose  an  arbitrator,  the  tax  re- 
ceiver chose  another,  and,  these  two  being 
unable  to  agree  upon  the  assessments  and  up- 
on an  umpire,  the  county  commissioners  of 
Richmond  county  appointed  an  umpire.  On 
September  2,  1919,  the  state,  for  itself  and 
in  behalf  of  Richmond  county,  presented  to 
the  judge  of  the  superior  court  of  that  coun- 
ty a  petition  to  enjoin  the  arbitration  pro- 
ceeding, on  the  ground  of  alleged  disqualifica- 
tion of  two  of  the  arbitrators,  and  because 
they  had  not  taken  oaths  applicable  to  ar- 
bitrations under  the  act  of  1910,  above  re- 
ferred to.  The  judge  refused,  on  the  last- 
mentioned  date,  to  grant  an  interlocutory  in- 
junction, and  denied  a  supersedeas.  The  pe- 
titioners excepted  to  such  rulings,  and  upon 
a  review  of  them  by  writ  of  error  this  court 
afiirmed  the  rulings  made  by  the  trial  judge. 
State  V.  Callaway,  150  Qa.  235,  103  S.  E.  792. 
Afterwards  and  on  the  same  day  the  inter- 
locutory injunction  and  supersedeas  were  de- 
nied, the  arbitrators  had  a  meeting,  at  which 
all  parties  at  interest,  including  the  state  and 
the  county,  were  present  by  counsel,  intro- 
duced evidence,  and  submitted  arguments. 
At  this  meeting  no  objections  were  urged  to 
the  arbitration  proceedings.  An  award  was 
made  Immediately  after  the  hearing.  Four 
days  thereafter,  September  6,  the  state,  for 
itself  and  in  behalf  of  the  county,  filed  the 
petition  now  under  review,  which  is  supple- 
mentary to  the  original  petition  noted  above, 
to  set  aside  the  award,  the  grounds  of  the 
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petition  being  in  substanoe  that  no  evidence 
was  Introdnced  before  tbe  arbitrators  as  to 
tbe  true  yalne  of  the  property  assessed,  ex- 
cept that  submitted  by  the  state  and  county, 
which  showed  the  value  of  the  property  to 
be  something  like  ten  times  as  much  as  the 
valuation  placed  upon  it  for  taxation  In  tti^ 
award,  and  that  the  arbitrators  had  not  con- 
fined themselves,  in  mailing  the  award,,  to  the 
true  value  of  the  property,  but  considered  evi- 
dence tending  to  show  that  a  very  large  per- 
centage of  the  owners  of  similar  property 
residing  in  Richmond  county,  and  other  coim- 
ties  in  the  state,  and  particularly  in  the  coun- 
ties of  Bibb^  Chatham,  and  Fulton,  had  re- 
turned a  very  small  percentage  of  it  for 
taxation,  and,  where  returns  had  been  made, 
the  assessments  on  it  were  insignificant. 

At  the  appearance  term  the  executor  de- 
murred to  this  petition  on  various  grounds, 
which,  in  the  view  we  take  of  the  case,  are 
not  necessary  to  be  set  forth.  At  the  same 
time  the  executor  filed  a  cross-petition  to 
have  declared  illegal  and  void  a  certain  con- 
tract, which  was  set  out,  made  by  the  county 
of  Richmond  with  Pierce  Bros,  to  pay  them 
certain  commissions  on  taxes  which  thej 
might  collect  on  unretumed  property,  alleg- 
ing that  these  attorneys  had  represented  the 
Goonty  ftom  the  inception  of  the  proceedings 
to  have  assessments  for  taxation  of  the  secu- 
rities owned  by  White  for  the  years  1911  to 
1917,  both  inclusive,  and  were  directly  inter- 
ested in  the  result  of  the  proceedings.  The 
cross-petition  also  sought  to  have  declared 
void  a  contract  made  by  the  state  with  Pierce 
Bros,  and  A.  L.  Franklin,  of  a  similar  char^ 
acter  as  that  made  by  the  county  of  Rich- 
mond with  Pierce  Bros. ;  it  being  alleged,  in 
substance,  that  both  of  sudi  contracts  were 
contrary  to  public  policy  and  the  law  of  the 
state,  and  therefore  illegal.  On  a  hearing 
the  demurrer  of  the  executor  to  the  supple- 
mental petition  was  sustained,  and  the  peti- 
tion was  dismissed.  The  demurrer  to  the 
cross-petition  was  overruled.  Petitioners  in 
the  supplemental  petition,  by  writ  of  error, 
•excepted  to  both  of  such  rulings. 

R.  A.  Denny,  Atty.  Gen.,  and  Pierce  Bros., 
A.  L.  Franklin,  and  Wm.  K.  Miller,  all  of 
Augusta,  for  plaintiffs  in  error. 

Callaway  &  Howard,  of  Augusta,  for  de- 
fendants la  error. 

FISH,  O.  J.,  and  HINES,  J.  The  act  of 
1918  (Georgia  Laws  1918,  p.  232),  approved 
July  31, 1918,  is  in  part  as  follows: 

"That  when  the  owner  of  property  has  omit- 
ted to  return  the  same  for  taxation  at  the  time 
and  for  the  years  the  return  should  have  been 
made,  or  having  returned  his  property  or  part 
of  tbB  same,  has  grossly  undervalued  the 
property  returned,  or  his  property  has  been  as- 
sessed for  taxation  at  a  figure  grossly  below 
its  true  value,  such  owner,  or,  if  dead,  his  per« 
sonal  representative  or  representatives,  is  re* 
quired  to  return  such  property  for  taxation  for 
each   year  he   is  deUnquenti   whether  deliii^ 


quency  results  from  failure  to  return  or  from 
gross  undervaluation,  either  by  the  delinquent 
or  by  assessors,  said  return  to  be  made  under 
the  same  laws,  rules,  and  regulations  as  ex- 
isted during  the  year  of  said. default,  or  said 
property  was  returned  or  assessed  for  tax- 
ation at  figures  grossly  below  its  true  value." 

Section  3  is  as  follows: 

*'Be  it  further  enacted,  that  when  such  prop- 
erty is  of  that  class  which  should  be  returned  to 
the  tax  receiver  of  the  county,  the  said  tax 
receiver  shall  notify  in  writing  such  delinquent, 
or,  it  dead,  his  personal  representative  or  rep- 
resentatives, of  such  delinquency,  requiring  that 
a  return  shall  be  made  thereof  within  twenty 
days." 

Section  5  provides: 

''That  if  the  delinquent  or  his  personal  repre- 
sentative or  representatives,  as  provided  under 
section  8  of  this  act,  refuses  or  fails  to  re- 
turn such  property  after  notice  given  him,  it 
shall  be  the  duty  of  the  tax  receiver  to  assess 
such  property  for  taxation  from  the  best  in- 
formation he  can  obtain  as  to  its  value  for  the 
years  in  default,  and  notify  such  delinquent  of 
the  valuation,  which  shall  be  final,  unless  the 
person  or  persons  so  notified  raise  the  question 
that  it  is  excessive;  in  which  event  the  fur- 
ther procedure  shaH  be  by  petition  in  equity 
in  the  superior  court  of  the  county  where  such 
property  is  assessed." 

Section  8  is: 

"That  all  laws  and  parts  of  laws,  in  con- 
flict with  this  act  be  and  the  same  are  hereby 
repealed." 

[1]  1.  The  assessments  of  the  property  for 
taxation  involved  in  this  case  having  been 
made  in  July,  1919,  and  the  arbitration  pro- 
ceedings as  to  such  assessments  having  been 
had  in  September  of  that  year,  the  above- 
quoted  provisions  of  the  act  of  1918  provided 
the  remedy,  that  is,  by  petition  in  equity,  by 
the  dissatisfied  delinquent  taxpayer,  for  hav- 
ing such  assessments  corrected  because  ex- 
cessive. The  procedure  for  arbitration  of 
tax  assessments  claimed  by  delinquents  to  be 
excessive  in  force  prior  to  the  enactment  of 
the  act  of  1918  is  by  it  repealed.  It  follows, 
therefore,  that  the  arbitration  proceedings 
for  the  assessments  of  property  for  taxation 
here  involved  and  the  award  made  by  the 
arbitrators  were  wholly  void;  afid  tbe  peti- 
tion now  under  review  for  the  purpose  of  set- 
ting aside  the  void  award  was  unnecessary, 
and  the  Judge  of  the  superior  court  did  not 
err  in  sustaining  the  demurrer  to  the  petition 
and  dismissing  the  same. 

It  follows  that  we  concur  in  the  judgment 
afilrming  the  judgment  of  the  lower  court, 
sustaining  the  demurrer  of  the  defendants  to 
the  supplementary  petition  in  this  case.  We 
do  so  because  the  complainants  have  an  ade- 
quate, full,  and  complete  remedy  at  law. 
The  arbitration  proceedings  were  null  and 
void  under  the  act  of  August  17,  1918  (Geor- 
gia  Laws  1918,  p.  234  et  seq.).  Under  this  act 
there  is  now  no  provision  of  law  for  arbitrat- 
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ing  an  assessment  made  by  a  Beceiyer  of 
property  of  a  delinquent  taxpayer,  claimed  by 
tbe  latter  to  be  excessive.  In  the  case  of 
such  delinquent  taxpayer  any  objection  to 
the  assessments  by  the  receiver  on  the  ground 
that  they  are  excessive  must  be  raised  by 
petition  in  equity,  addressed  to  the  superior 
court  of  the  county  where  such  property  is 
assessed,  under  section  5  of  this  act  This 
being  so,  the  complainants  have  a  full  and 
complete  remedy  at  law.  This  void  award 
did  not  stand  in  the  way.  The  tax  collector 
can  issue  his  executions  based  upon  the  as- 
sessments made  by  the  recover,  and  proceed 
to  collect  the  taxes  thereunder.  If  the  ex* 
ecutor  of  the  delinquent  taxpayer  is  dissatis 
fled  with  these  assessments,,  on  the  ground 
that  they  are  excessive,  he  has  his  remedy 
under  this  act.  We  concur  in  the  Judgment 
of  afSrmance  solely  on  the  ground  that  the 
award  was  void,  and  equity  will  not  under- 
take to  set  aside  a  .void  proceeding  which 
does  not  stand  in  the  way  of  the  enforcement 
of  the  payment  of  taxes,  based  upon  these 
assessments  by  executions,  levies,  and  sales. 

[2]  2.  The  cross-petition  sought  to  intro- 
duce new  and  distinct  matters,  not  Involved 
in  the  original  action,  and  the  court  erred  in 
not  dismissing  It  on  demurrer.  Peterson  t. 
Lett,  137  Ga.  179,  73  S.  B.  15;  Atlanta  North- 
em  R.  Go.  V.  Harris,  147  6a.  214,  218,  d3  S. 
B.210. 

Judgment  affirmed  In  part  and  reversed  in 
part. 

All  the  Justices  concur,  except  HILtL  and 
GILBERT,  JJ.,  absent 

BECK,  P.  J.  I  concur  in  the  judgment  of 
affirmance  in  this  case,  tbough  I  doubt  wheth- 
er the  provisions  in  Uie  act  of  1918,  declar- 
ing when  the  alleged  delinquent  taxpayer 
may  re^o^t  to  equity,  is  applicable  under  the 
facts  of  the  record.  The  petition  in  the  pres- 
ent case  is  supplementary  to  the  former  orig- 
inal petition  in  which  the  petitioners  sought 
to  show  that  the  proceedings  before  the  arbi- 
trators were  illegal  for  certain  specified  rea- 
sons. Among  the  reasons  specified,  there 
was  no  claim  that  under  the  act  of  1918  the 
arbitrators  in  this  case  could  not  entertain 
an  appeal  from  the  assessment  made  by  the 
tax  receiver.  But,  construing  that  original 
petition  as  a  whole,  it  recognized  the  right 
of  the  taxpayer  to  have  arbitration.  Fur- 
thermore, the  complainants  participated  in 
Jthe  arbitration,  and  cannot  now  raise  objee- 
tions  to  the  jurisdiction  of  the  arbitrators, 
based  upon  the  act  of  1918,  after  having  in 
their  original  petition  recognized  that  the 
arbitrators  would  have  had  jurisdiction  but 
for  the  reasons  there  pointed  out.  I  also 
concur  in  tbe  judgment  of  affirmance  on  the 
ground  that  equity  will  not  afford  the  relief 
here  sought,  as  the  petitioners  have  a  statu- 
tory remedy  as  pointed  out  above,  even  if  the 
act  of  1918  is  applicable  to  this  case. 


ATKINSON,  J.  (concurring).  Construing 
the  petition  most  strongly  against  the  plead- 
er, the  sole  ground  of  attack  upon  the  award 
was  that  the  valuation  placed  upon  the  prop- 
erty was  so  grossly  inadequate  as  to  show 
fraud  upon  the  part  of  the  arbitrators.  The 
assignments  of  ^ror  in  the  bill  of  exceptions 
are  limited  to  that  question.  Under  the  act 
by  vlr^e  of  which  the  arbitration  was  had, 
Political  Code,  |  1116(d),  the  arbitrators  had 
jurisdiction,  and  their  power  was  limited  to 
the  question  of  valuation  of  the  property, 
and  their  decision  was  final.  Valuatlou  of 
property  was  necessarily  a  matter  of  opinion. 
It  would  require  actual  fraud  or  corruption 
on  the  part  of  the  arbitrators  to  set  aside 
the  award.  In  this  view  the  allegations  of 
the  petition  were  insufficient  to  show  fraud, 
and  the  court  properly  dismissed  the  petition 
on  demurrer.  In  view  of  the  record  in  the 
trial  court  and  the  assignments  of  error  in 
the  bill  of  exceptions.  It  is  uzmecessary  to 
make  a  ruling  as  to  the  applicability  or  effect 
of  the  act  of  1918. 


(1S3  Qa.  88) 

CANNON  V.  LAING.     (No.  2517.) 
(Supreme  Court  of  Georgia.    March  4, 1922.) 

(Syttalus  by  Editorial  Staff.) ' 

1.  Wills  <d=:»dl6(4)— Gift  with  power  to  sell, 
with  iimitatioB  over  of  property  undisposed 
of,  field  to  give  life  estate  witli  power  of  dis« 
posal. 

A  win  giving  real  and  personal  property  to 
the  testator's  wife  during  her  natural  Ufe,  to 
use  as  she, thought  proper,  and  providing  that 
she  might  dispose  of  any  property  as  she 
thouglit  to  the  best  interest  of  tbe  estate,  and 
to  maintain  herself,  and  that  whatever  might 
be  left  at  her  death  should  be  divided  between 
the  testator's  heirs,  created  a  life  estate  with 
remainder  over,  and  conferred  power  on  Uie 
wife  individually  to  dispose  of  any  property  as 
she  thought  to  the  best  interest  of  the  estate, 
or  for  her  own  maintenance. 

2.  Wills  ^=3»69l— Life  tenant  named  as  execu- 
•  tor  field  given  power  to  manage  and  oontrol 

property  In  as  full  manner  as  testator  oould 
do. 

Under  a  will  giving  the  testator's  wife  a  life- 
estate  with  power  of  disposition  and  naming 
her  as  ezecntrix,  and  providing  that  the  execu- 
trix should  take  charge  of  tbe  estate  and  man- 
age and  control  it  in  her  own  right  and  title, 
and  manage  it  as  if  the  testator  were  living, 
the  wife  was  given  power  to  take  possession 
of,  manage  and  control  all  of  the  property  in 
as  full  manner  as  the  testator  could  do  if  living. 

3.  Wills  «=>692,  693(5)— Whetfier  lease  was 
exeoutlon  of  power  held  dependent  on<  Intent 
of  testator  and  Intent  of  donee  of  power. 

Whether  a  lease  by  life  tenant  given  a -pow- 
er of  disposition,  and  named  as  executrix,-  with 
power  to  manage  and  control  the  property  in  as 


^ssFW  other  eases  sss  asms  topic  sad  KBT-NUMBBR  In  all  Ksy-Numbsred  Digests  and  Indexes 


566 


111  SOUTHEASTBRN  REPORTER 


(Ga. 


full  maimer  as  the  testator  coald  do»  was  a 
good  execution  of  the  power  depended  on  the 
intention  of  the  testator  as  to  the  extent  of 
the  power  and  the  intention  of  th/B  donee  mani- 
fested by  the  lease  as  to  whether  she  was  at- 
tempting to  exercise  the  power. 

4.  Wllla  «s>692;  693(5)— Laaso  hM  exeoutfon 
of  power  is  will,  and  not  termlnaMd  on  life 
tonant's  death. 

Where  a  life  tenant,  giyen  a  power  of  dispo- 
sition, and  given  power  sis  executrix  to  man- 
age and  control  the  property  in  as  full  manner 
as  the  testator  could  do,  executed  a  lease  -for 
fire  years  for  a  valuable  consideration  which  on 
its  face  was  a  fair  rental  value,  Uie  lease  was 
a  good  execution  of  the  power,  and  was  not 
merely  a  lease  of  the  life  estate,  and  terminable 
on  her  death. 

5.  Landlord  and  tenant  ^=:>l80(i)  —  Evicted 
tenant  unalile  to  give  required  bond  held  en- 
titled to  sue  for  damages. 

One  evicted  as  a  tenant  at  sufferance  be- 
fore the  expiration  of  the  time  for  which  he 
had  a  lease,  and  failing  to  make  a  counter  affi- 
davit because  of  his  inability  to  give  the  requir- 
ed bond  for  double  rent,  could  maintain  a  suit 
for  the  damages  from  the  wrongful  eviction. 

Hill,  J.,  dissenting. 

Error  from  Superior  Court,  Terrell  Ck>un- 
ty ;  W.  O.  WorrlU,  Judge. 

Action  by  L.  E.  Cannon  against  R.  H. 
Laing.  Judgment  dismissing  the  petition  on 
demurrer,  and  plaintiff  brings  error.  Re- 
versed. 

W.  H.  Gurr,  of  DawsoOt  for  plaintiff  In 
error. 

Yeomans  &  Wilkinson,  of  Dawson,,  tor  de- 
fendant In  error. 

ATKINSON,  J.  In  the  sixth  Item  of  a  wlU, 
the  wife  of  the  testator  was  appointed  sole 
executrix.  In  Item  8  it  was  declared: 

"I  give  and  bequeath,  after  paying  the 
amounts  heretofore  named,  all  the  balance  of 
my  estate,  real  and  personal,  *  *  *  to  my 
wife,  Julia  A.  Stevens,  during  her  natural  life, 
to  be  used  as  she  thinks  proper.  This  is  to 
say,  she  may  dispose  of  any  piece  of  property 
or  any  part  of  the  estate  as  she  thinks  to  be 
(to  the?)  best  interest  of  the  estate  and  to 
maintain  herself,  and  at  her  death  whatever 
may  be  left  by  her  shall  be  equally  divided  be- 
tween my  legal  heirs,  and  each  shall  share  and 
share  alike."* 

In  Item  4  It  was  declared: 

'That  my  executrix  hereinafter  named  shall 
take  charge  of  my  estate  after  my  death,  and 
manage  and  control  the  same  in  her  own  right 
and  title,  without  making  an  inventory  or  mak- 
ing any  return  to  the  court,  and  shall  be  re- 
lieved from  making  bond  or  giving  security  for 
same,  of  all  moneys,  notes^  insurances,  accounts, 
or  any  other  piece  of  property  that  may  go  into 
her  hands.  In  fact,  I  mean  for  her  to  take 
possession  of  my  estate  in  her  own  right  and 
title,  and  manage  it  as  if  I  were  living." 


After  probate  of  the  will  the  executrix  ex- 
ecuted a  contract  as  follows: 

**This  contract  made  between  Blrs.  Julia  A. 
Stevens,  executrix,  of.  the  county  of  Fulton* 
state  of  Georgia,  and  L.  E.  Cannon  of  Terrell 
county,  Georgia,  shows:  That  for  a  consider- 
ation of  five  promissory  notes,  each  all  dated 
this  date,  and  one  of  each  to  be  paid  as  per  an- 
num, one  in  1917,  1918^  1919,  1920,  and  the 
last  in  1921,  each  for  the  principal  sum  of  two 
hundred  and  forty-five  ($245.00)  dollars.  These 
notes  are  due  and  payable  the  1st  day  of  Octo- 
ber of  each  of  the  above-mentioned  years.  Now 
these  notes  and  this  contract  is  for  the  rental 
of  two  tracts  of  land  for  a  period  of  five  years, 
beginning  January  1st,  1917,  these  lands  be- 
ing: [Then  follows  description  of  two  tracts  of 
agricultural  land.]  It  is  further  agreed  that 
expense  for  improvements  (in  case  there  should 
be  such)  shall  be  borne  by  L.  E.  Cannon.  The 
notes  for  rental  and  this  agreement  are  exe- 
cuted, signed,  and  delivered  at »  In  wit- 
ness whereof,  both  parties  have  hereunto  sign- 
ed, this  October  13th,  1916.  [Signed]  K  B. 
Cannon.  Mrs.  Julia  A.  Stevens,  Executrix  of 
Estate  of  O.  B.  Stevois." 

The  lessee  executed  negotiable  rent  notes 
as  specified  in  the  contract,  to  cover  the  oi- 
tire  period  of  five  years,  and  at  a  time  when 
the  lease  had  two  years  to  run  he  had  paid 
in  advance  substantial  portions  of  the  rent 
due  for  the  last  two  years.  In  such  circum- 
stances the  life  tenant  died  on  June  23,  1919, 
and  in  December  of  the  same  year  the  land 
was  regularly  sold  at  public  outcry  by  the 
administrator  de  bonis  non  of  the  estate  of 
the  testator.  It  was  announced  by  the  auc- 
tioneer that  the  sale  was  made  subject  to  the 
lease.  R.  H.  Laing,  having  become  purchaser 
with  actual  notice  of  the  lease,  received  a 
deed  which  was  in  the  usual  form,  and  did 
not  make  any  reference  to  the  lease.  The 
purchaser  Instituted  statutory  proceedings  to 
evict  the  lessee  as  a  tenant  at  sufferance,  and 
the  latter,  being  unable  on  account  of  poverty 
to  give  the  required  bond  for  double  rent, 
failed  to  make  a  counter  affidavit,  and  wan 
evicted  in  January,  1920,  before  bis  term  ex- 
pired. He  brought  an  action  against  the  pur- 
chaser for  damages,  consisting  of  the  loss 
of  the  rental  value  of  the  property,  and  costs 
which  he  was  required  to  pay  In  the  dlspos- 
sessory  proceeding,  based  on  wrongful  evic- 
tion and  malicious  abuse  of  process  by  suing 
out  the  dispossessory  warrant  without  prob- 
able cause.  The  petition  as  amended,  when 
properly  construed,  alleged  in  substance  all 
that  is  stated  above.  The  Judge  dismissed 
the  action  on  general  demurrer  to  the  peti- 
tion, and  the  plaintiff  excepted. 

[1,2]  1.  Item  3  of  the  will  creates  a  life 
estate  for  the  wife,  with  remainder  over,  and 
confers  a  power  on  the  wife  individually  to 
dispose  of  any  piece  of  the  property  or  any 
part  of  the  estate,  as  she  thinks  to  the  best 
interest  of  the  estate,  or  for  maintenance  of 
herself.    Item  4,  construed  in  connection  with 
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item  3,  confers  power  upon  the  testator's  wife 
specifically  to  take  possession,  manage,  and 
control  all  of  the  property  which  the  testator 
should  leave,  in  as  full  manner  as  testator 
could  do  if  Hying. 

[3, 4]  2.  Whether  or  not  the  lease  executed 
by  Mrs.  Stevens  to  Gannon  was  a  good  ex- 
ecution of  the  power  contained  in  the  will  de- 
pends upon  a  construction  of  the  will,  and 
also  of  the  lease;  the  final  test  as  to  a  proper 
construction  of  those  instruments  being: 
What  was  the  intention  of  the  testator  as  to 
the  limit  or  breadth  of  the  power,  and  the 
intention  of  the  donee,  manifested  by  her 
lease,  as  to  whether  she  was  attempting  to 
exercise  the  power?  At  the  time  the  lease 
was  executed  the  donee  could  have  exercised 
the  power,  or,  having  a  vested  life  estate  iil 
the  land,  could  have  leased  the  land  individ- 
ually to  terminate  with  that  estate.  Her 
lease  purported  to  be  upon  a  valuable  con- 
sideration, whidi  upon  its  face  was  a  fair 
value  for  the  rent  of  the  property,  and  rent 
notes  were  given  for  the  whole  term.  The 
lease  was  for  a  definite  term  of  five  yeara 
If  the  intention  of  the  donee  was  to  refer 
to  her  individual  interest  in  the  land,  an  ap- 
propriate lease  would  have  qualified  the  term 
so  that  it  should  be  limited  to  the  term  of 
her  Ufa  Under  these  circumstances,  the  only 
reasonable' inference  is  that  "Mrs.  Stevens  in- 
tended, by  executing  the  instrument,  to  lease 
the  land  for  the  definite  term  it  purported  to 
provide.  As  only  the  life  estate  was  vested 
in  her,  and  her  right  to  lease  unqualifiedly 
for  the  term  of  five  years  depended  upon 
exercise  of  the  power,  It  must  be  held  that 
the  lease  was  a  good  execution  of  the  power. 
Mathis  v.Glawson,  149  Qa.  752,  1Q2  S.  B. 
351. 

3.  Under  aiq[>lication  of  the  principles  stat- 
ed in  the  preceding  divisions,  the  petition  as 
amended  alleged  a  right  of  possession  in  the 
lessee  as  a  tenant  for  a  term  which  had  not 
expired  at  the  time  of  his  eviction  from  the 
land. 

[61  4.  Under  the  facts  stated  above,  the 
plaintil!r  in  this  case  could  maintain  the  suit 
as  brought  for  the  recovery  of  the  damages 
claimed,  and  the  court  below  erred  in  dis- 
missing the  action  on  general  demurrer  to 
the  petition  as  amended.  Porter  v.  Johnson, 
96  Oa.  145  (1),  28  S.  S.  123. 

Judgment  reversed. 

All  the  Justices  concur,  except  HILL^  J., 
dissenting,  and  GII/BERT,  J.,  absent 

HILL,  J.  (dissenting).  Under  a  proper  con- 
struction of  item  3  of  the  will  of  O.  B.  Ste- 
vens, Mrs.  Julia  A.  Stevens,  in  her  individual 
capacity,  took  a  life  estate  in  the  land  in 
controversy,  with  a  pow^  of  disposal.  Mel- 
ton V.  Gamp,  121  Ga.  693,  49  S.  E.  690;  Pat- 
terson V.  Gaissert,  147  Ga.  472,  94  S.  B.  668. 
The  lease  contract  executed  to  L.  B.  Cannon 
to  the  property  in  controversy  by  Mrs.  Julia 
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A.  Steveas,  ''executrix  of  the  estate  of  O. 

B.  Stevens,"  was  not  an  execution  of  the 
powers  conferred  by  item  8  of  the  will.  Pat- 
terson V.  Gaissert,  147  Ga.  472  (2),  94  S.  E. 
563.  A  life  tenant  cannot  convey  or  lease 
property  for  a  time  beyond  his  own  term, 
without  express  authority  in  the  instrument 
creating  the  power.  There  is  no  such  ex- 
press authority  conferred  by  the  present  will. 
The  execution  of  the  lease  was  an  effort  to 
exercise  the  power  contained  in  item  4  of  the 
will,  which  was  as  follows: 

"My  ezecutriz  shall  take  charge  cf  my  es- 
tate after  my  death,  and  manage  (italics  mine) 
and  control  the  same  in  her  own  right  and  title, 
without  making  an  inventory  or  making  any  re- 
turn to  the  court.  •  ♦  ♦  In  fact,  I  mean  for 
her  to  take  posaession  of  my  estate  in  her  own 
right  and  title,  and  manage  it  as  if  I  were  liv- 
ing.* 

The  i>ower  there  expressed  did  not  author- 
ize the  executrix,  as  such,  to  execute  the 
lease  contract  in  question  beyond  the  period 
of  her  term  as  life  tenant.  Broach  v.  Kich- 
ens,  23  Ga.  515;  Rakestraw  v.  Rakestraw, 
70  Ga.  806;  Belt  v.  Gay,  142  Ga.  366,  82  S. 
E.  1071.  The  court  did  not  err  in  sustaining 
the  demurrer. 


(153  Qa.  106) 
MATHIS  V.  STATE.    (No.  2713.) 

(Supreme  Court  ol  Georgia.    March  17,  1922.) 

(Syllabus  hy  the  Court,) 

I.  Homlolde   ^s:»250— Clroumstantialf  evidenoe 
held  sufRciont  to  support  oonvlctloa. 

The  evidence  was  sufficient  to  authorise  the 
verdict 

2.  Criminal  law  ^=»^775( 5)— Homicide  <9=»234 
( I )— Evidence  Insufficient  to  establish  alibi; 
failure  to  charoe  on  alibi  not  error  when  svU 
denoe  did  not  reasonably  exclude  possibility 
of  presence. 

''Alibi,  as  a  defense,  involves  the  impossi- 
bility of  the  prisoner's  presence  at  the  scene 
of  the  offense  at  the  time  of  its  commission; 
and  the  range  of  the  evidence,  in  respect  to 
time  and  place,  mast  be  such  as  reasonably  to 
exclude  the  possibility  of  presence.  The  evi- 
dence, construed  most  favorably  for  the  de- 
fendant, did  not  reasonably  exclude  the  possi- 
bility of  the  presence  of  the  defendant  at  the 
scene  of  the  homicide,  and  therefore  it  was  not 
error  to  fail  to  charge  the  law  of  alibi. 

3.  Not  error  to  refuse  new  trial. 

The  court  did  not  err  in  refusing  a  new 
triaL 

Error    from    Superior    (^urt,    Ghattooga 
County;    Moses  Wright,  Judge. 

Glint  Mathis  was  convicted  of  murder  and 
he  brings  error.    Affirmed. 
Seev  also  (Ga.  App.)  107  S.  B.  347. 
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Porter  ft  Mebane,  of  Rome,  for  plalntifl  in 

UTTOT. 

El  S.  Taylor,  Sol.  Gen.,  of  SummervUle, 
J.  F.  Kelly,  of  Rome,  Geo.  M.  Napier,  Atty. 
Oen.,  and  Seward  M.  Smith,  Asst  Atty.  Gen., 
for  the  State. 

HILL,  J.  Glint  Mathis  was  indicted  for 
the  murder  of  Lewis  E.  Klnsey,  and  on  the 
trial  of  the  case  a  verdict  was  rendered  find- 
ing the  defendant  guilty  with  a  recommenda- 
tion to  mercy ;  and  he  was  sentenced  to  life 
imprisonment  in  the  penitentiary.  The  de- 
fendant filed  a  motion  for  new  trial,  which 
was  overruled,  and  he,  excepted.  The  case  is 
here,  the  plaintiff  in  error  assigning  error  on 
two  grounds.  The  original  motion  sets  forth 
that  the  verdict  is  contrary  to  law,  contrary 
to  evidence  and  without  evidence  to  support 
it  The  only  question  raised  by  the  amend- 
ment to  the  motion  for  new  trial  is  on  the 
failure  of  the  court  to  charge  the  jury  the 
law  of  alibi.  We  will  consider  first  the  usual 
general  grounds  raising  the  question  as  to 
whether  the  verdict  is  supported  by  the  evi- 
dence. 

[1]  1.  The  evidence  in  the  case  as  made  by 
the  state  and  the  defendant  whose  sole  de- 
fense was  alibi,  is  substantially  as  follows: 
The  deceased  was  a  rural  mail  carrier  in  the 
county  of  Chattooga,  and  carried  mail  from 
SummerviUe  along  his  route  and  returned  in 
the  afternoon  of  the  same  day.  He  was  49 
years  of  age.  On  January  27,  1921,  after 
carrying  the  mail  and  returning  late  in  the 
afternoon,  he  disappeared,  and  his  where- 
abouts were  unknown  until  the  12th  day  of 
March,  itel,  a  period  of  44  days.  On  the 
last-named  date  his  body  was  found  in  the 
woods  within  20  yards  of  a  public  road  and 
within  about  120  yards  of  a  public  school- 
house,  3  or  4  miles  from  SummerviUe.  From 
the  disappearance  of  the  deceased  until  the 
day  his  body  was  found  numbers  of  people 
had  constantly  passed  along  the  road  where 
the  body  was  found,  and  a  number  of  school 
children  had  played  within  a  short  distance 
of  where  the  body  was  found,  without  dis- 
covering it  and  without  detecting  any  odor 
from  the  body.  There  was  a  dwelling  house 
near  where  the  body  was  found,  and  the  in- 
mates of  the  dwelling  hous  ■  testified  that  they 
had  never  detected  any  odor  as  from  a  de- 
composed body,  nor  had  they  seen  indications 
of  vultures  circling  over  or  around  the  body. 
The  body  was  first  discovered  by  a  Mr.  Nor- 
ton on  March  12,  1921,  after  the  woods  had 
been  burned  off  and  the  fire  had  burned  the 
leaves  and  broom  sedge  and  some  of  the 
tree  tops  which  surrounded  the  body,  thus 
exposing  it  partially  to  view.  In  the  early 
pert  of  the  night  of  January  27  the  defendant 
was  at  his  sister's,  a  short  distance  from 
where  the  body  was  found.  The  deceased 
had  carried  the  mail  on  that  route.  The  de- 
fendant had  been  .indicted  by  the  grand  Jury 
of  Ohattooga  county  in  six  misdemeanor  ca»- 
efl»  and  wAs  hiding  from  the  arresting  oflieen 


of  the  law.  The  deceased  knew  of  this  fact; 
and  on  January  27,  while  delivering  mail 
along  his  route,  he  made  an  engagement  to 
meet  the  defendant  in  the  road  at  the  mail  box 
at  the  home  of  his  sister,  for  the  purpose  of. 
taking  the  defendant  to  Rome  in  his  automo- 
bile. In  addition  to  carrying  the  mail,  the 
deceased  used  his  car  for  carrying  passen- 
gers after  his  day's  work  was  done.  On  the 
day  of  his  disappearance  the  deceased  had 
finished  carrying  his  mall;  and,  after  going 
to  his  home  and  also  to  the  railroad  station 
at  SummerviUe  to  meet  a  train,  he  met  the 
defendant  at  the  appointed  place  and  took 
him  into  his  car.  Several  witnesses  testified 
to  meeting  the  deceased  in  his  Ford  car, 
which  they  recognized,  going  toward  the 
home  of  the  sister  of  the  defendant.  In  fact, 
the  defendant  admitted  that  the  deceased 
came  to  his  sister's  home  al)out  6  o'clock  p. 
m.  and  took  him  in  his  automobUe  to  Rome. 
The  spot  where  the  body  of  the  deceased  was 
found  was  about  a  mile  and  a  half  from 
where  the  sister  of  the  defendant  Uved,  and 
where  he  was  taken  into  the  car.  The  wife 
of  the  deceased  testified  that  when  he  left 
home  he  had  $5  or  |6  in  money  in  his  pocket, 
and  when  his  body  was  discovered  he  had 
6  cents  in  his  podtet,  besides  other  articles 
which  were  identified  as  belonging  to  him. 
A  witness  for  the  state  testified  that  on  the 
night  of  January  27,  about  6  o^<dodE,  he  heard 
six  shots  fired  in  the  direction  of  the  school- 
house  from  where  he  lived.  The  body  of  the 
deceased  was  found  about  a  quarter  of  a  mUe 
from  wh^e  this  witness,  John  Dodd,  lived. 
He  also  testified  that  the  six  shots  were 
heard  about  15  or  20  minutes  after  the  auto- 
mobile had  passed  his  house,  going  in  the  di- 
rection of  the  schoolhouse.  When  the  body 
was  found  in  a  badly  decomposed  state,  a 
metal  tag  was  found  in  the  podLet  of  the  de- 
ceased which  corresponded  to  the  Ucense 
number  of  the  Ford  car  which  b^onged  to 
him,  which  automobile  was  found  in  Chatta- 
nooga, Tenn.,  a  few  days  later,  and  identified 
by  the  son  of  the  deceased  as  that  of  his 
father. 

Two  witnesses,  who  were  employees  of  the 
terminal  station  company  in  Chattanooga, 
testified  that  the  Ford  car  which  was  later 
identified  as  belonging  to  the  deceased  was 
driven  up  to  a  point  near  the  station  at  about 

3  o'clock  a.  m.  on  the  morning  after  the  dis- 
appearance of  the  deceased,  by  the  defend- 
ant, and  was  parked  at  or  near  the  curb. 
The  car  was  abandoned  by  the  defendant, 
and  it  remained  where  it  was  left  by  him  for 
2  or  8  days  until  it  was  taken  possession  of 
by  the  chief  of  police  of  Chattanooga  and  by 
him  restored  to  the  family  of  the  deceased. 
The  witnesses  recognized  and  identified  the 
defendant  on  the  trial  as  beixig  the  man  who 
drove  the  car  into  Chattanooga  and  left  it 
in  ftont  of  the  terminal  station.  The  tidtet 
agent  sold  a  ticket  to  a  man  who  fitted  the 
description  of  the  defendant,  between  3  and. 

4  o'clock  a.  m.  on  the  morning  of  the  228th  of 
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January,  to  AsheviUe,  N.  C,  and  the  purchas- 
er of  the  ticket  hurried  to  catch  the  4 :15  a. 
m.  train  on  that  day  for  AshevUle.  Shortly 
thereafter  the  def Mdant  was  arrested  by  the 
<^ief  of  police  In  Marion,  N.  C,  in  a  "crap 
game";  and  he  gaye  his  name  as  Henry 
Martin.  While  he  was  incarcerated  in  the 
Jail  in  Marion,  the  chieC  of  police  brought 
to  the  Jail  a  card  advertising  and  offering  a 
reward  for  the  defendant,  Clint  Mathis^  and 
showed  the  card  to  the  defendant,  who  ad- 
mitted that  he  was  not  Henry  Blartin,  but 
was  Glint  Mathis.  The  defendant  was 
brought  from  Marion,  N.  C,  and  placed  in 
the  Jail  of  Fulton  county,  Qa.,  where  he  was 
identified  by  one  of  the  employees  of  the  ter- 
minal station  in  Chattanooga  as  being  the 
man  who  drove  the  Ford  car  into  Chatta- 
nooga and  left  it  in  front  of  the  terminal 
station. '  Near  where  the  body  of  the  de- 
ceased was  found  automobile  tracks  were 
found  in  the  woods.  The  tracks  had  the  ap- 
pearance of  having  been  made  some  weeks 
prion  to  the  time  they  were  seen.  Several 
38-caliber  pistol  shells  were  also  found  near 
where  the  body  of  the  deceased  was  found, 
the  shells  looking  comparatively  new.  When 
the  defendant  was  arrested  in  Marion,  N.  C, 
the  chief  of  police  took  from  the  defendant  a 
Smith  &  Wesson  improved  pistol  of  SS^^i- 
ber.  Two  doctors  who  examined  the  body  of 
the  deceased  after  it  was  found  testified  that 
the  deceased  had  on  his  person  several  pistol 
shot  wounds;  one  of  the  doctors  stating  that 
he  thought  the  wounds  were  produced  by  a 
d8-caliber  pistol,  and  the  other  that  he 
thought  they  were  produced  by  a  44-caliber, 
but  that  they  could  have  been  produced  by  a 
88K!aliber.  They  also  testified  that  the  head 
of  the  deceased  was  entirely  gone,  and  only 
a  part  of  the  skull  remained,  and  that  the 
skull  had  been  crushed  with  some  heavy  in- 
strument which  would  have  produced  death. 
The  ez-sheriff  of  Chattooga  county,  who 
went  to  Marion,  N.  C,  for  Clint  Mathis,  tes- 
tified that  at  first  the  defendant  said  he  did 
not  know  anything  about  ^insey,  the  de- 
ceased, and  the  witness  informed  the  defend- 
ant that  he  had  some  information  before  he 
left  home  that  he  imparted  to  the  defendant ; 
and  then  the  defendant  told  the  witness  and 
those  who  were  with  him  that  Kinsey  did  go 
down  to  his  sister's  after  him  and  carried 
him  to  Rome  and  left  him  on  Broad  street, 
and  that  he  got  on  the  street  car  and  went 
to  Lindale,  and  that  was  the  last  he  eve^ 
saw  of  Kinsey.  Witness  asked  the  defendant 
what  time  that  was,  and  he  said  it  was  10 
o'clock.  Then  the  witness  told  the  defendant 
about  a  letter  that  he  had  read  from  the  de- 
fendant, and  the  defendant  said,  "Well,  I 
did  see  htm  after  I  came  back  from  Lindale." 
The  witness  asked,  "If  you  saw  him  when 
you  came  back  from  Lindale,  then  what  time 
was  it  when  you  left  him?"  The  defendant 
Mplied,  "It  was  12  o'clock."  Defendant  had 
stated  to  the  witness  previously  that  he  did 
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not  go  to  Marion  by  Chattanooga,  but  went 
by  Atlanta;  and  the  witness  said,  "You  could 
not  have  gone  by  Atlanta  and  got  to  Marlon 
at  the  time  you  got  to  Marion,"  and  "You 
know  you  did  not  go  to  Atlanta,"  and  the  de- 
fendant said,  "No;  I  did  not  go  by  Atlanta; 
I  went  to  Chattanooga."  Defendant  also  told 
this  witness  that  he  went  to  Chattanooga 
"in  a  Buick  Six  with  a  negro."  He  also 
said  that  the  negro  did  not  charge  him  any- 
thing, and  said  ^insey  charged  him  $10  for 
bringing  him  to  Rome.  He  said  that  he  had 
never  been  to  North  Carolina  before,  and  that 
he  took  the  first  train  going  out  of  Chatta- 
nooga. He  also  told  this  witness,  in  his  first 
statement  to  him,  that  he  went  to  Rome  with 
a  man  by  the  name  of  Robinson,  and  that  he 
went  to  Atlanta  on  the  train  from  Kome,  and 
that  he  never  did  see  Lewis  Kinsey  that  night; 
and,  after  witness  told  him  that  he  knew  he 
went  to  Chattanooga,  he  said  that  he  did. 
In  this  conversation  the  defendant  also  said 
that  he  got  to  Chattanooga  about  8  o'clock, 
that  he  left  there  at  4:15,  and  that  he  went 
to  Chattanooga  by  Summerville.  The  de- 
fendant also  wrote  a  letter  from  Asheville, 
N.  C.,  on  January  28th,  addressed  to  Miss 
Lena  Wilson  at  Lindale,  in  which  he  stated 
that  he  had  gone  ftom  Rome  to  Atlanta.  A 
witness  for  the  state,  Lester  Norton,  testi- 
fied that  Kinsey  about  two  weeks  before  his 
disappearance  on  January  27  came  along  the 
road  in  his  car  carrying  ..the  mall,  and  the 
def aidant  said,  referring  to* the  deceased, 
"He  has  it  in  for  me  because  I  beat  him  out 
of  his  woman  once." 

The  foregoing  evidence  is  circumstantial 
only,  but  we  are  of  the  opinion  that  it  is 
sufficient  to  exclude  every  other  reasonable 
hypothesis  save  that  of  the  guilt  of  the  ac- 
cused. 

[2]  2.  The  sole  defense  of  the  defendant 
upon  the  trial  of  the  case  was  that  of  alibi. 
In  the  only  special  ground  of  the  motion  for 
new  trial  the  plaintiff  in  error  complains 
that  the  court  failed  to  charge  the  Jury  on 
the  law  of  alibi.  Section  1018  of  the  Penal 
Code  of  1910  provides: 

"Alibi,  as  a  defense,  involves  the  impossibility 
of  the  prisoner's  presence  at  the  scene  of  the 
offense  at  the  time  of  its  commission;  and  the 
range  of  the  evidence,  in  respect  to  time  and 
place,  must  be  such  as  reasonably  to  exclude 
the  possibility  of  presence." 

On  the  trial  of  the  case  the  defendant  of- 
fered as  a  witness  Miss  Lona  Wilson,  of 
Lindale,  who  testified: 

That  the  defendant  came  to  her  sister's  house, 
where  she  was  living,  on  January  27,  which 
was  Thursday  night.  "He  came  in  and  told  me 
he  was  going  away,  said  he  was  going  some- 
where to  get  him  a  job  to  go  to  work,  and  he 
asked  me  to  loan  him  some  money,  and  I  let 
him  have  $40,  and  he  said  as  soon  as  he  got 
work  he  would  send  it  back  to  me.  I  says, 
'Where  are  you  going?'  and  he  says  he  thought 
he  was  going  to  Atlanta  from  there,  bat  did 
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not  know  where  he  would  go  from  Atlanta; 
said  though  he  was  going  to  stop  at  the  first 
place  he  could  get  a  job,  and  that  when  he 
stopped  he  would  write  to  me.  On  Sunday  I 
received  a  letter  from  him,  and  he  was  in  Ashe- 
ville,  N.  0.,  where  he  wrote  the  letter.  This  is 
the  letter  already  introduced  in  evidence  by  the 
state.  *  •  •  Clint  got  to  lindale  that  night 
about  8  o'clock  by  his  watch.  He  stayed  there 
something  like  2  hours,  and  he  looked  at  lus 
watch  a  few  minutes  before  he  left.  I  have 
traveled  over  the  car  line  from  Rome  to  lin- 
dale many,  many  times.  It  takes  from  30  to  45 
minutes  to  go  on  the  street  car  from  Rome  to 
Lindale.  It  takes  about  10  minutes  to  walk 
from  the  car  line  to  where  I  live.  ♦  ♦  ♦  He 
told  me  then  that  Mr.  Robinson  brought  him 
to  Rome,  and  that  he  came  out  to  lindale  on 
the  car  and  was  going  back  to  Mr.  Robinson 
and  go  on  to  Atlanta  with  Robinson.  Lindale 
is  five  miles  from  Rome." 

In  his  fitatement  to  the  Jury  the  defendant 
said,  among  other  things: 

"On  the  27th  day  of  last  January,  I  met  Mr. 
Kinsey  on  his  mail  route,  and  I  made  arrange- 
ments with  him  to  carry  me  to  Rome,  Oa.,  that 
night,  and  that  night  at  6  o'clock  he  met  me  at 
the  place  where  we  agreed  to  meet,  at  Mr. 
Dodd's  mail  box,  and  I  got  in  his  car  and  he 
drove  me  to  Rome;  and  he  knew  the  reason  I 
wanted  to  go  to  Rome;  he  knew  that  I  was 
in  some  trouble  here;  the  grand  jury  had  re- 
turned six  true  bills  against  me  for  misdemean- 
ors  at  the  last  term,  and  he  knew  that,  and  he 
knew  that  was  the  reason  I  wanted  to  go;  and 
the  reason  I  asked  him  to  carry  me  was  he  was 
my  friend,  and  I  knew  he  would  carry  me  and 
nobody  would  know  it,  and  he  would  not  tell  it. 
He  drove  me  to  Rome,  and  I  left  him  on  Broad 
street;  and  he  knew  I  did  not  have  any  money, 
and  I  told  him  to  wait  there  in  Rome  till  I  went 
to  Lindale  and  got  some  money  and  came  back. 
He  kept  my  suit  case  in  the  car,  and  he  was 
there  when  I  got  back,  and  he  was  talking  to 
some  man  there  on  the  street;  the  man  was  in 
a  Buick  Six  automobile,  standing  right  by  Mr. 
Kinsey;  and  just  as  I  walked  up  I  overheard 
this  man  say  he  was  going  to  Chattanooga,  and 
I  was  intending  to  wait  till  the  next  morning 
and  go  to  Atlanta  and  go  to  North  Carolina. 
Mr.  Kinsey  knew  that  I  was  going  to  North 
Carolina.  After  hearing  this  man  say  he  was 
going  to  Chattanooga,  I  asked  him  if  I  could 
go  along  with  him,  and  he  says  I  sure  could* 
that  he  was  glad  to  have  my  company,  as  he 
was  by  himself;  and  this  man  drove  me  to 
Chattanooga,  and  I  got  out  of  his  car  directly 
in  front  of  the  terminal  station.  I  walked  in 
and  set  my  suit  case  down  and  bought  a  ticket 
to  Asheville,  N.  C,  and  went  in  the  train  at 
4:15,  and  got  to  Asheville  the  next  day  around 
or  about  1  o'clock.  I  stayed  in  Asheville  from 
1  o'clock  until  the  next  day  at  2.  I  caught  the 
train  then  at  2  o'clock  in  Asheville  the  next 
day,  and  went  to  Marion,  N.  C.  There  is  where 
I  was  arrested  in  a  crap  game,"  etc 

The  above  is  sabstantially  all  the  evidence 
relating  to  the  question  of  alibi.  We  are  of 
the  opinion  that  this  evidence  is  not  such  as 
reasonably  to  exclude  the  possibility  of  the 


presence  of  the  defendant  at  the  scene  of  the 
homicide.  It  was  also  in  evidence  that  the 
distance  from  the  place  where  the  body  of 
the  deceased  was  found  to  Rome  is  about  24 
miles;  and,  assuming  that  the  homicide  oc- 
curred at  or  about  6  o'clock,  when  the  6  shots 
were  heard  to  come  from  the  direction  in 
which  the  body  was  found,  we  cannot  say 
that  the  appearance  of  the  defendant  in  Lin- 
dale, which  is  approximately  29  miles  away, 
at  8  o'clock,  would  reasonably  exclude  the 
possibility  of  the  presence  of  the  defend- 
ant at  the  scene  of  the  homicide.  Besides, 
there  is  positive  evidence  in  the  record,  to 
show  that  the  distance  between  where  the 
body  of  the  deceased  was  found  and  Rome 
could  be  made  within  an  hour  or  an  hour  and 
15  minutes.  From  what  has  been  said  above, 
we  conclude  that  the  evidence,  construed 
most  favorably  for  the  defendant, '  did  not 
exclude  the  possibility  of  the  presence  of  the 
defendant  at  the  scene  of  the  homicide ;  and 
therefore  the  presiding  judge  did  not  err  in 
failing  to  charge  the  jury  on  the  subject  of 
aUbi. 

[31  3.  The  court  did  not  err  in  overruling 
the  motion  for  new  trial. 

Judgment  aflirmed. 

All  the  Justices  concur,  ezc^t  FISH,  OL 
J.,  absent  because  of  sickneflB. 


(153  Qa.  37) 

CHATHAM  BANK  &  TRUST  CO.  v.  OCILLA 

SOUTHERN  R.  CO.  6t  al. 

(No.  2415.) 

(Supreme  Oonrt  of  Georgia.   Feb.  23,  1822.) 

/ByUabus  hy  the  Court.) 

i.  Railroads  ^=»  1 88— Petition  for  foroolosire 
of  morloages  and  receivership  held  to  slate 
cause  of  aotios. 

The  petition  in  this  case  sets  forth  causes 
of  action. 


2.  Abatement  and  revival  9=94— Action 
Role  requiring  Intervention  in  receivership 
suit  Inapplicable,  when  appointment  of  receiv- 
er ooikKive  and  ooiorable;  appointment  of 
receiver  held  collusive  and  ooiorable,  as 
against  mortgagee. 

Where  a  receiver  is  appointed,  on  a  peti- 
tion brought  by  a  minority  stockholder  against 
an  insolvent  railroad  corporation,  to  operate  the 
same  as  a  means  of  preventing  the  holder  of 
first  and  second  mortgages,  both  of  which  are 
in  default,  from  foreclosing  the  same  and  sell- 
ing the  property  of  the  railroad  company  em- 
braced therein,  and  where  there  is  evident  col- 
lusion between  the  plaintiff  stockholder  and  the 
company,  the  institution  of  such  suit  and  the 
appointment  of  a  receiver  to  take  change  of  and 
operate  the  railroad  of  the  defendant  company 
as  a  common  carrier  will  not  prevent  the  holder 
of  such  mortgages  from  instituting  an  independ- 
ent suit  to  foreclose  such  mortgages,  and  hav- 
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log  a  recdyer  appointed  to  take  charge  of  the  i  a  copy  of  the  petition  and  proceedings  In  tbe 


properties  embraced  in  such  mortgages. 

f Additional  SyUahuB  hy  Bditarial  Staff.) 

3.  Raooivers  ^=s>l74(l)— When  appointment  of 
*    recalver  ooilu8iv«,  foreolosura   suit  oan  be 

brought  wHhont  leave. 

Where  a  suit  for  the  appointment  of  a  re- 
ceiver for  a  railroad  was  collnsive  and  for  the 
purpose  of  preventing  foreclosure  suits,  a  trus- 
tee under  mortgages  could  sue  for  foreclosure 
and  the  appointment  of  receiTors  under  the 
mortgage  without  any  order  permitting  the 
prosecution  of  the  suit. 

4.  Reoeivere  ^=s>l74(l)  —  Leave  to  foreclose 
mortgagee  pending  receivership  sulRdenlly 
granted  by  sanction  of  petition  before  filing. 

Where  receivers  for  a  railroad  had  been 
appointed  In  a  coUnsive  suit,  if  an  order  per- 
mitting the  prosecution  of  foreclosure  suits  was 
necessary,  the  court's  sanction  of  the  petition 
before  it  was  filed  was  tantamount  to  the  grant- 
ing of  such  authority. 

Error  from  Superior  Court,  Irwin  Gbunty ; 
R.  Eve,  Judge. 

Suit  by  the  diatham  Bank  ft  Tnust  Com- 
pany, trustee,  against  tbe  Odlla  Sonthem 
Railroad  Company  and  others.  Judgment  for 
defendants  <m  demurrer,  and  plaintiff  brings 
error.    Reversed. 

Chatham  Bank  ft  Trust  Company,  as  trus- 
tee, brought  its  equitable  petition  in  Irwin 
superior  court,  to  foreclose  two  mortgages  of 
tbe  Ocilla  Southern  Railroad  Company,  one 
being  a  first  mortgage  made  to  this  trustee  to 
secure  an  issue  of  first  mortgage  bonds,  and 
tbe  second  bdng  a  mortgage  to  this  trustee 
to  secure  certain  short-term  notes.  The  rail- 
road company  was  in  default  under  both 
mortgages,  and  the  trustee's  right  to  fore- 
close them  had  fully  accrued.  Garbutt,  a 
stockholder  of  the  railroad  company,  had 
previously  brought  an  equitable  petition 
against  this  company  in  the  same  court,  and 
under  it  the  court  appointed  said  Garbutt,  J. 
A.  J.  Henderson,  and  Joseph  F.  Gray  as  re- 
ceivers of  all  the  assets  of  the  defendant  rail- 
road company.  A  number  of  other  stockhold- 
ers intervened  in  Garbutfs  petition,  and 
were  made  parties  plaintiff  with  Garbutt. 

Tbe  defendants  in  the  case  at  bar  are  the 
railroad  company,  Garbutt,  and  the  other  in- 
tervening stockholders  in  his  petition,  and 
Henderson  and  Garbutt  as  receivers  of  the 
railroad;  Gray,  the  other  receiver,  having 
previously  resigned.  The  petition  of  the  trus- 
tee in  this  case  prayed  for  the  foreclosure  of 
said  mortgages,  for  injunction  and  receiver, 
and  that  tbe  receiver  to  be  appointed  therein 
should  make  an  application  in  the  Garbutt 
cause  for  an  order  for  the  receivers  there- 
under to  turn  over  all  prox>erty  and  assets  of 
the  railroad  company  in  their  hands  to  tbe 
receiver  to  be  appointed  in  this  case. 
Attached  to  the  petition  of  the  trustee  is 


Garbutt  case.     In  his  petition  Garbutt  al- 
leged, that  theiOdlla  Southern  Railroad  Com- 
pany was  duly  chartered  under  tbe  laws  of 
Georgia,  and  was  engaged  in  the  operation 
of  Unes  of  railway  in  this  state  owned  andi 
leased  by  it;  that  in  addition  to  its  lines  of 
railroad  the  railroad  company  owns  other 
valuable   property,   consisting  of   rights   of 
way,  rails,  cross-ties,  depots,  rolling  stock, 
etc.;  that  tbe  railroad  ^company  had  convey- 
ed all  its  lyropertles  to  secure  bonds  and  sim- 
ilar securities  in  the  sum  of  approximately 
$700,000;   that  tbe  amount  of  the  company's 
other  indebtedness  was  unknown  to  the  peti- 
tioner;   that  since  December  1,  1916,  one 
Gray  had  held  the  position  of  general  man- 
ager of  said  company;  that  while  he  was  ex- 
ercising the  usual  and  customary  powers  of  a 
general  manager,  he  was  likewise  exercising 
far  more  power  and  much  more  authority 
than  is  ordinarily  exercised  by  such  a  man- 
ager, and  in  fact  the  railroad  company  and 
its  properties  have  been  completely  In  charge 
of  said  Gray  since  the  date  of  his  election, 
the  directors  of  said  railroad  company  hav- 
ing either  directly  conferred  upon  him  all  the 
powers  vested  in  them  or  having  allowed  him, 
to  assume  and  exercise  all  such  powers;  that 
Gray,  since  the  date  of  his  election  as  gen- 
eral  manager,  had   confederated   with   the 
holders  of  the  securities  of  the  railroad  com- 
pany to  operate,  manage,  and  control  its  prop- 
erties and  conduct  its  business  in  such  a 
manner  as  had  been  deemed  by  him  and  the 
holders  of  the  securities  to  be  to  their  in- 
terests, rather  than  to  the  interests  of  the 
stockholders  generally,  to  the  end  that  the  in- 
terests of  the  stockholders  and  the  public 
should  suffer ;  that  in  pursuance  of  such  con- 
spiracy the  franchises  and  properties  of  the 
railroad  company  have  been  and  are  now  be- 
ing mismanaged  to  the  damage  of  petitioner 
and  other  stockholders,  having  been  allowed 
to  deteriorate  in  value  to  such  an  extent  that 
its  business  Is  not  a  paying  business;    that 
the  railroad  company  is  insolvent;   that  it  is 
the  plan  of  the  security  holders,  confederat- 
ing with  Gray,  to  so  reduce  the  value  of  the 
physical  properties   and   franchises  of   the 
company  and  its  income  that  its  affairs  shall 
be  made  to  appear  to  be  hopelessly  involved 
and  the  company  insolvent,  so  that  said  hold- 
ers may  procure  foreclosure  of  their  securi- 
ties and  have  the  property  sold  by  the  order 
of  some  court  in  a  foreclosure  proceeding, 
and  buy  said  properties  for  the  amount  o4 
their  securities,  to  the  damage  of  its  common 
creditors  and  the  destruction  of  the  rights 
of  said  Garbutt  and  other  shareholders  in 
said   company;   that  in   pursuance   of   said 
scheme  the  business  done  by  said  railroad 
company  has  been  so  reduced  that  its  operat- 
ing expenses  and  the  interests  on  its  bonds 
are  past  due  and  unpaid,  which  will  render  it 
liable  at  any  time  to  be  put  in  the  hands  oi! 
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a  receiver  at  the  Instance  of  bondbolders ; 
that  in  pursuance  of  such  scheme  the  roHd- 
bed  and  rolling  stock  of  the  company  have 
become  dilapidated;  that  it  is  the  purpose 
9f  Gray  and  the  holders  of  said  securities  to 
tiiscontinue  the  operation  of  trains  on  said 
railroad  altogether,  and  procure  a  sale  of 
its  physical  properties  as  Junk;  that  if  the 
affairs  of  the  company  were  placed  in  the 
hands  of  competent  and  honest  officials  and 
they  were  directed  to  carry  on  its  business, 
it  could  again  become  solvent,  so  that  the 
stock  of  shareholders  would  be  of  value.  On 
behalf  of  himself  and  all  other  stockholders 
who  may  become  parties,  Garbutt  prayed  that 
a  receiver  be  appointed  to  take  charge  of 
all  the  properties  of  the  railroad  company, 
and  be  required  by  order  of  the  court  toi 
operate  the  same  as  a  going  railroad  com- 
pany. 

By  an  amendment  Garbutt  alleged  that 
there  were  suits  pending  against  the  com- 
pany, ripe  for  trial,  amounting  to  $214,000;. 
that  if  a  permanent  receiver  be  appointed 
and  the  road  continued  in  operation,  the  com- 
pany would  probably  be  able  to  pay  the  full 
amount  of  all  said  claims;  that  if  any  one 
of  said  suits  be  tried  and  a  receiver  be  ap- 
plied for  by  the  judgment  plaintiff,  it  would 
wreck  the  road;  that  on  July  16,  1917,  a 
valid  Judgment  was  obtained  in  Irwin  supe- 
rior court  against  the  defendant  company, 
by  the  Seaboard  Air  Line  Railway  Company, 
for  $18,891.05,  which  has  not  been  paid,  and 
the  same  is  pending  on  appeal  in  the  Supreme* 
Court;  that  on  affirmance  of  said  Judgment 
the  Judgment  creditor  is  likely  to  apply  for  a 
receiver,  which  could  not  be  successfully  re- 
sisted; that  Gray  and  the  bondholders  are 
making  no  effort  to  take  care  of  said  Judg- 
ment; and  that  there  are  outstanding 
against  said  company  tax  executions  amount- 
ing to  $656.10.  None  of  the  creditors  of  the 
railroad  company  were  made  parties  to  the 
Garbutt  suit 

The  railroad  company  answered  the  peti- 
tion, admitting  the  material  allegations  there- 
of. It  alleged  that  persons  holding  securities 
of  said  company  were  preparing  to  file  a  peti- 
tion in  the  United  States  district  court,  ask- 
ing for  the  appointment  of  a  receiver  to  take 
charge  of  the  properties  of  the  company,  with 
the  intention  of  procuring  an  order  allowing 
its  dismantling.  The  railroad  company  Join- 
ed in  the  prayer  for  the  appointment  of  a 
receiver  to  take  charge  of  and  operate  its 
railroad.  On  August  8,  1918,  the  court  ap- 
pointed said  Garbutt,  J.  A.  J.  Henderson,  the 
president  of  the  company,  and  J.  F.  Gray,  its 
manager,  permanent  receivers  of  its  prop- 
erty, and  authorized  and  directed  them  to  op- 
erate the  railroad  as  a  common  carrier. 

The  railroad  company,  the  receivers  in  the 
Garbutt  cause,  and  other  intervening  stock- 
holders In  the  Garbutt  cause,  filed  separate 
demurrers  upon  the  identical  grounds:  (1) 
Because  there  is  no  equity  in  the  petition ;  (2) 
because  Interveners  in  the  Garbutt  petition. 


other  than  intervening  stockholders,  were  not 
made  parties  defendant  to  the  petition  in 
this  case;  (3)  because  no  previous  order  was 
obtained  authorizing  the  plaintiff  to  file  suit 
against  the  railroad  company  or  against  the 
receivers  thereof;  and  (4)  because  the  prop^ 
erty  of  the  railroad  company  being  in  the 
hands  of  receivers  appointed  under  the  Gar- 
butt bill,  the  trustee  in  this  cause  could  not 
file  an  independent  bill  to  f  oredose  its  mort- 
gages, and  have  receivers  appointed  under  its 
bill,  but  must  Intervene  in  the  Garbutt  suit. 
The  court  sustained  all  these  demurrers 
and  dismissed  the  plalntiiTs  petition.  This 
is  the  error  assigned. 

Lawton  &  Cunningham,  of  Savannah,  and 
W.  E.  Kay,  of  Jacksonville,  Fla.,  for  plaintiff 
in  error. 

Quincey  &  Rice,  of  Ocilla,  Wall  &  Grant- 
ham, of  Fitzgerald,  and  Walter  F.  George, 
of  Vienna,  for  defendants  in  error. 

HINES,  J.  (after  stating  the  f^cts  as 
above).  [1,2]  1.  The  petition  in  this  case  sets 
up  causes  of  action.  About  this  there  cannot 
be  even  a  fanciful  doubt ;  but  counsel  for  the 
defendants  insist,  that,  as  the  property  of 
the  Ocilla  Southern  Railroad  Company,  in- 
cluding that  embraced  in  the  plaintiff's  mort- 
gages, had  be^i  placed  in  the  hands  of  re- 
ceivers, the  plaintiff  can  only  prosecute  these 
causes  of  action  in  the  receivership  case  by 
intervention,  and  not  by  an  independent  pro- 
ceeding of  foreclosure  and  for  receivpr.  In 
reply  to  this  i>osition  counsel  for  the  plaintiff 
contends  that  the  receivership  proceedings 
should  be  treated  as  a  mere  nullity,  because 
there  is  nothing  in  that  case  to  support  a 
receivership,  there  being  no  controversy  be- 
tween the  parties,  no  Justiciable  question  In- 
volved, and  the  application  for  a  receiver, 
by  a  minority  stockholder  of  the  corporation, 
based  on  loose  and  general  allegations  of 
mismanagement  of  its  affairs  by  its  general 
manager  in  conspiracy  with  its  security  hold- 
ers, being  colorable  and  collusive. 

2.  The  general  rule  is  that,  where  property 
of  a  corporation  has  been  placed  in  the  hands, 
of  a  receiver,  persons  seeking  to  assert  equi- 
table remedies  against  its  assets  should  be- 
come parties  to  the  cause  by  intervention  and 
prosecute  their  remedies  therein.  Civil  Cede. 
§  6478;  National  Bank  of  Augusta  v.  Rich- 
mond Factory,  91  Ga.  284,  18  S.  E.  160;  Em 
pire  Lumber  Co.  v.  Kiser,  91  Ga.  643,  17  S. 
E.  972.  To  this  general  rule,  as  to  all  gen- 
eral rules,  there  are  exceptions.  It  is  prob- 
ably impossible  to  find  any  general  statement 
of  the  law  so  inclusive  and  exclusive  as  ad- 
mit of  no  exceptions. 

In  the  first  place  this  principle  la  appli- 
cable to  creditors'  bills  and  similar  suits  to 
wind  up  the  affairs  of  insolvent  corporations 
and  others,  and  to  distribute  th^  assets 
among  creditors,  stockholders,  and  others 
entitled  thereto.  National  Bank  of  Augusta 
Y.  Richmond  Factory,  supra*    So  proceedings. 
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authorized  by  statute  to  forfeit  the  charter 
and  franchifies  of  an  insolvent  corporation, 
to  appoint  a  receiver  to  take  charge  of  its 
assets,  and  to  wind  up  and  distribute  its  aa^ 
sets,  are  exceptions  to  the  general  rule.  Peo- 
ple V.  New  Yovk  City  Ry.  Co.,  57  Misc.  Rep. 
114, 107  N.  Y.  Supp.  247;  State  v.  Port  Royal 
ft  Augusta  Ry.  Co.,  45  S.  C.  470,  28  S.  E.  883 ; 
Herring  v.  N.  Y.,  L.  B.  ft  W.  R.  Co.,  105  N.  Y, 
340,  12  N.  E.  768 ;  In  re  Eittanning  Ins.  Co., 
146  Pa.  102,  23  Atl.  336;  St  Louis  Car  Co.  ▼. 
Stillwater  Ry.  Co.,  53  Minn.  129,  54  N.  W. 
1064;  Texas  Trunk  Ry.  Co.  v.  State,  83  Tqx, 
1,  is  S.  W.  199;  City  Water  Co.  y.  State  of 
Texas,  88  Tex.  600,  32  S.  W.  1033;  De  La 
Vergne  Ref.  Maeh.  Co.  y.  Palmetto  Brewing 
Co.  (0.  C.)  72  Fed.  579 ;  Met  T.  Co.  v.  Lake 
Cities  Blec.  Ry.  Co.  (O.  C.)  100  Fed.  879; 
Merchants',  etc..  Bank  y.  Trustees  of  Masonic 
Hall,  63  Ga.  549;  People  y.  Hasbrouck,  57 
Misa  Rep.  130,  107  N.  Y.  Supp.  257;  Hitch- 
cock V.  Am.  Pipe  ft  Construction  Co.  (N.  J. 
Ch.)  105  Atl.  655;  Taber  y.  Royal  Ins.  Co., 
124  Ala.  681,  26  South.  252.  So  there  is  an 
exception  where  one  party  ''becomes-  the  sole 
party  in  interest  and  domlnus  litis  on  both 
sides.  Cleveland  v.  Chamberlin,  1  Black,  419, 
17  L.  IBd.  93. 

The  case  at  bar  is  stronger.  Ftom  the 
beginning  the  Interests  of  the  plaintiff  and 
the  defendant  in  the  receivership  proceedings 
were  identical.  The  proceedings  were  color* 
able  and  collusive,  and  are  an  exception  to 
the  general  rule  that  parties  must  intervene 
In  receivership  proceedings  to  enforce  liena 
on  the  property  in  the  hands  of  the  receiver. 
Lord  y.  Veazie,  8  How.  251,  12  L.  Ed.  1067; 
Harp  V.  Abbeville  Investment,  etc.,  Co./  108 
Ga.  168,  33  S.  E.  998;  May  v.  Printup,  59 
Qa.  128;  Merchants*,  etc..  Bank  v.  Trustees, 
63  6a.  549.  This  is  especially  so,  when  by 
collusion  the  receiver  was  appointed  to  head 
off  the  plaintiff  from  proceeding  to  foreclose 
its  mortgages  and  obtain  a  receiver.  Mer- 
diants',  etc.,  Bank  v.  Trustees,  supra. 

A  casual  Inspection  of  the  record  in  this 
case  shows  the  proceedings  under  which  the 
receiver  was  appointed  were  collusive,  and 
colorable.  The  allegations  of  mismanage- 
ment are  very  loose  and  general.  No  appli- 
cation was  made  to  the  directors  and  stock- 
holders of  the  corporation  for  redress«  Civil 
Code,  I  2224;  Alexander  v.  Searcy,  81  Ga. 
636,  8  S.  E.  630,  12  Am.  St  Rep.  337.  If  the 
general  manager  of  this  corporation  was  mis- 
managing its  affairs,  he  could  have  been  re- 
moved by  the  directors.    Yet  no  relief  was 


sought  at  the  hands  of  the  directors.  The 
application  for  a  receiver  was  avowedly  made 
to  head  off  the  plaintiff  from  foreclosing  its 
mortgages,  and  from  obtaining  from  the  court 
in  which  the  proceedings  were  instituted  such 
rights  as  the  plaintiff  was  entitled  to.  In 
its  answer  the  company  Joined  in  the  prayer 
for  a  receiver;  and  the  appointment  of  the 
receivers  was  by  consent 

An  Inspection  of  the  minutes  of  the  meet- 
ing of  the  stockholders  of  this  company  at 
which  a  resolution  was  passed  endorsing  this 
Garbutt  petition  for  a  receivership,  will  show 
that  these  proceedings  were  collusive  and  in- 
tended to  prevent  the  bondholders  having  the 
road  put  in  the  hands  of  a  receiver  in  thfi 
United  States  district  court,  and  possibly 
securing  an  order  for  dismantling  it.  Mr. 
mkins,  of  counsel  for  Garbutt  stated  to  this 
meeting  that  probably  some  of  the  Garbutt 
petition  for  a  receiver  was  camouflage;  but 
its  main  purpose  was  as  above  stated.  The 
general  manager  was  not  even  made  a  party 
to  the  proceeding. 

A.9  the  application  and  appointment  of  a 
receiver  were  colorable  and  collusive,  we 
think  that  this  constitutes  an  exception  to 
the  general  rule  requiring  persons  who  have 
liens  on  corporate  property  in  the  hands  of 
a  receiver  to  intervene  and  prosecute  the 
same  in  the  case  in  which  the  receiver  was 
appointed.  Furthermore,  the  receivership  in 
the  Garbutt  case  was  for  one  purpose  only, 
and  that  was  to  operate  this  railroad.  The 
plaintiff  seeks  a  receiver  for  another  and 
distinct  purpose.  The  receiverships  were  for 
separate  and  distinct  purposes.  So  we  are 
of  the  opinion  that  the  plaintiff  could  file 
an  independent  ixroceeding  to  foreclose  its 
mortgages,  to  have  a  receiver  appointed,  and 
to  request  the  court  to  pass  an  order  to  re- 
quire the  present  receiver  to  turn  over  the 
property  of  this  railroad  to  the  receiver  ap- 
pointed in  this  cause. 

[3. 4]  3.  The  plaintiff  could  file  this  pro- 
ceeding without  first  obtaining  an  order  from 
the  court  permitting  its  prosecution.  Such 
order  was  unnecessary.  Harp  v.  Abbeville 
Inv.,  etc.,  Co.,  supra.  If  such  order  was  nec- 
essary, the  sanction  of  the  petition  by  the 
court  before  it  was  filed  was  tantamount  to 
the  granting  of  such  authority  by  the  court. 
Vestel  y.  Tasker,  123  Ga.  213,  51  8.  E.  300; 
Donehoo  v.  Rogers,  146  Ga.  75  (3),  90  S.  B. 
382. 

Judgment  reversed. 

All  the  Justices  concur. 
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BARNETT  V.  STRAIN.      (No.  2416.) 

(Supreme  Coart  of  Georgia.    Feb.  28.  1922.) 

(Syllahus  hy  the  Court) 

1.  Appeal  and  error  ^=>485(2)— Supereedoas 
suspends  further  proceedings  on  Judgment  or 
carrying  it  Into  effect. 

The  general  rule  is  that  a  supersedeas  sus- 
pends all  further  proceedings  in  the  suit  in 
which  the  judgment  superseded  is  rendered, 
such  as  are  based  upon  and  relate  to  the  car- 
rying into  effect  of  that  judgment.  Under  the 
general  rule  the  supersedeas  deprives  the  trial 
court  rendering  the  judgment  of  jurisdiction 
to  take  further  proceeding  towards  its  enforce- 
ment. 3  O.  J.  1815,  $S  144^1457;  Huson  ▼. 
Martin,  42  Ga.  85;  Western  &  Atlantic  R. 
Co.  Y.  State,  69  Ga.  525,  533;  Howard  y.  Low- 
ell Machine  Co.,  75  Ga.  325  (la). 

2.  Appeal  and  error  «s>473,  489— Filing  of  bill 
of  exoeptions  with  pauper  affidavit  held  a 
supersedeas;  ooort  without  Jurisdiction  to 
appoint  receiver  pending  roviow  of  Judgmont 
in  action  for  land. 

A  verdict  and  judgment  for  the  land  in- 
volved were  rendered  for  the  plaintiff  in  an  ac- 
tion for  land,  but  for  no  mesne  profits,  and  no 
claim  waa  in  issue  as  to  the  rent  for  the  cur- 
rent year.  The  defendant  duly  moved  for  a 
new  trial,  which  was  refused,  and  on  the  date 
of  the  refusal  the  plaintiff  presented  to  the 
judge  his  petition,  alleged  to  be  ancillary  to 
and  in  aid  of  his  suit  for  the  land.  This  peti« 
tion,  in  effect,  was  an  effort  to  amend  plaintiff's 
auit  iu  ejectment,  and,  as  amended,  set  forth 
in  substance  that  plaintiff  obtained  the  verdict 
and  judgment  for  the  recovery  of  the  land  for 
which  he  sued,  but  no  recovery  was  had  for 
rent  of  the  current  year;  that  at  the  time  of 
the  recovery  of  the  land  certain  crops  were 
growing  thereon,  which  were  still  unsevered; 
that  the  defendant  was  insolvent;  that  he 
would  doubtless  take  the  suit  for  the  land  to 
the  Supreme  Court  on  exceptions  to  the  over- 
ruUng  of  the  motion  for  new  trial;  and  that 
he  was  still  in  possession  of  the  premises,  and 
was  removing  rock,  dirt,  sand,  gravel,  and  tim- 
ber therefrom.  Among  others,  there  were 
prayers  for  the  appointment  of  a  receiver  for 
the  land  and  the  crops  thereon,  and  that  the 
defendant  be  enjoined  from  interfering  with 
the  premises,  and  from  removing  the  crops  or 
anything  of  value  therefrom.  The  judge  grant- 
ed a  temporary  restraining  order,  and  a  rule 
requiring  defendant  to  show  cause  on  a  given 
date  why  the  prayers  of  the  petition  should  not 
be  granted.  The  record  does  not  show  the  date 
of  the  filing  of  a  bill  of  exceptions  by  defend- 
ant in  the  action  for  the  land.  It  does  disclose, 
however,  that  he  did  file  such  a  bill  of  excep- 
tions prior  to  the  date  of  hearing  appointed  by 
the  judge  on  plaintiff's  petition,  and  that  there 
was  filed  therewith  an  afiidavit  in  forma  pau- 
peris, made  by  defendant  in  accordance  with 
Civil  Code  1910.  §§  0105  (3),  6166,  for  obtain- 
ing a  supersedeas.  The  judge,  on  evidence 
tending  to  sustain  the  allegations  of  the  peti- 
tion, rendered  a  judgment  appointing  a  receiver 
"to  take  charge  of  the  premises  in  dispute  and 
rent  the  same  to  the  best  advantage  pending 


the  litigation,  *  *  *  to  take  possession  of 
any  of  the  crops  that  are  unsold  and  now  upon 
the  premises,  and  to  preserve  and  hold  the 
same  until  the  further  order  of  the  court,"  and 
enjoining  the  defendant  from  interfering  with 
the  receiver's  possession  of  the  premises,  and 
from  removing  anything  of  value  therefrom  un- 
til the  further  order  of  the  court  Held,  that 
the  filing  of  the  bill  of  exceptions  in  the  suit 
for  tile  land,  assigning  error  upon  the  judgment 
refusing  defendant  a  new  trial  therein,  togeth- 
er with  his  pauper  aflidavit  in  accordance  with 
the  provisions  of  the  Code,  constituted  a  super- 
sedeas staying  all  further  proceedings  based 
upon  the  judgment  rendered  in  the  action  for 
the  recovery  of  the  land,  or  seeking  to  carry 
that  judgment  into  effect,  and  that  therefore 
the  judge  was  without  jurisdiction  to  render  the 
judgment  here  complained-  of  while  the  suit 
for  the  land  was  on  writ  of  error  pending  in 
the  Supreme  Court. 

Error  from  Superior  Court,  Whitfield 
County;  M.  C.  Tarver,  Judge. 

Action  by  W.  J.  Strain  against  A.  J.  Bar- 
nett.  Judgment  appointing  a  receiver,  and 
defendant  brings  error.    Reversed. 

See,  also,  151  Ga.  553, 107  S.  B.  530. 

Geo.  G.  Glenn,  of  Dalton,  and  R.  H.  House, 
of  DonaldsonviUe,  tor  plaintiff  In  error. 

J.  G.  B.  Srwin,  Jr.,  of  Calhoun,  and  Mad- 
dox,  McCamy  &  Shumate,  of  Dalton,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(153  Oa.  92) 

BRANDENBURG  ot  ai.  v.  CITY  OF  COVING- 
TON  ot  al.    (No.  2595.) 

(Supreme  Court  of  Georgia.    March  4,  1922.) 

(Sytlabua  hy  the  Court.) 

1.  LIcoRses  ^=>7(l)— Tax  ordlnanoe  held  not 
illegal,  unreasonable,  or  void  on  Its  faoe. 

A  paragraph  of  a  tax  ordinance  of  a  dty 
is  not  illegal,  unreasonable,  or  void  upon  its 
face,  which  provides:  "Picture  shows  or  elec- 
tric theater  per  year,  $1<X).00.  Permit  required 
for  use  of  gallery.  Permit  in  discretion  of  may- 
or and  council.*' 

2.  Appeal  and  error  ^=:»954(3)— Refusal  of  is- 
terlocutory  injunction  not  reversed,  when  sot 
an  abuse  of  discretion. 

Under  conflicting  evidence  upon  the  ques- 
tion as  to  whether  the  plaintiff  in  error  had 
made  application  to  the  city  authorities  for  the 
issuance  of  the  permit  to  operate  a  gallery,  it 
does  not  appear  that  the  court  abused  his  dis- 
cretion in  refusing  an  interlocutory  injunction. 
The  foregoing  ruling  necessarily  disposes  of 
the  case,  and  it  is  unnecessary  to  pass  upon  the 
constitutional  questions  involved. 

Error  from  Superior  Court,  Newton  Goun- 
ty ;  John  B.  Hutcheson,  Judge. 
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Suit  by  W.  L.  Brandenburg  and  others 
against  the  City  of  Covington  and  others. 
Judgment  denying  interlocutory  injunction, 
and  plaintiffs  bring  error.    Affirmed. 

King  &  Johnson,  of  Covington,  for  plain- 
tiffs in  error. 

A.  D.  Meador,  of  Covington,  for  defend- 
ants in  error. 

P£3R  CURIAM.  Judgment  affirmed.  AU 
the  Justices  concur,  except  QII^BEBT*  J^ 
absent. 

FISH,  C  J.  I  specially  concur  in  the 
Judgment  refusing  the  g^rant  of  an  interloc- 
utory Injunction  for  the  reason  that,  in  my 
opinion,  the  facts  of  the  case  bring  it  clearly 
within  the  general  rule  that  equity  will  not 
enjoin  the  prosecution  for  the  violatlou  of 
a  municipal  ordinance  which  is  attacked  as 
being  unconstitutional  or  void  for  other  rea- 
sons. 


THORNTON  <fc  CO.  575 

S.B.) 

the  cotton  is  lost  by  the  bailee,  the  onus  is 
upon  him  to  show  due  care  and  dUigence  in  pro- 
tecting and  keeping  it."  Concord  Variety 
Works  V.  Beckham,  112  Qa.  242,  37  S.  B.  392. 
And  see  McDonald  v.  Hardee,  22  Ga.  App.  96 
(1),  95  8.  B.  820. 


4.  Appeal  aod  error  ^=»I005  (2)— rinding  on 
question  of  neolloence  not  dlsturtetf  when 
supported  by  evidence  and  approved  by  trial 
Judge. 

Negligence  Is  pecnliarly  a  question  for  the 
jury,  and  in  this  ease  the  jury  having  passed 
upon  the  questions  of  care  and  diligence,  and 
the  trial,  judge  having  approved  their  verdict, 
which  is  supported  by  evidence,  this  court,  in 
the  absence  of  an  error  of  law,  is  powerless  to 
interfere. 

Error  from  City  Court  of  CarroUton;  Leon 
Hood,  Judge. 

Action  by  W.  S.  Hathcock  against  the 
Center  Point  Gin.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Smith  ft  Millican  and  Willis  Smith,  all  of 
CarroUton,  for  plaintiff  in  error. 

S.  Holdemess,  of  CarroUton,  for  defend- 
ant in  error. 

BliOODWORTH,  J.   Judgment  affirmed. 
BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Oa.  App.  806) 

CENTER  POINT  GIN  V.  HATH  COCK. 

(No.  12875.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Biarch  7,  1922.) 

(SyllahuB  by  ih€  Court.) 

1.  iBstruotlons  not  erroaeous. 

The  Judge  did  not  err  in  not  giving  to  the 
jury  such  instructions  as  are  set  oat  in  spe- 
cial grounds  1  and  2  of  the  motion  for  a  new 
trial 

2.  Appeal  and  error  ^s»302(l,3)— Groands  In 
motion  for  new  trial,  oomplainlng  of  admla- 
•lon  of  testimony  of  nniiamed  witness,  can- 
not be  considered;  grounds  of  motion  for  new 
trial  must  be  complete  In  themselves. 

Grounds  3  and  4  of  the  amendment  to  the 
motion  for  a  new  trial  cannot  be  considered 
by  this  court  because:  (a)  Bach  ground  com- 
plains of  the  admission  of  specified  testimony  of 
a  witness,  but  fails  to  state  the  name  of  the 
witness.  Powell  v.  State,  25  Ga.  App.  329  (2), 
103  S.  B.  174;  Hunter  v.  State,  148  Ga.  566 
(1),  97  S.  B.  523. 

(b)  'njnder  repeated  decisions  of  this  court 
and  of  the  Supreme  Court,  each  special  ground 
of  a  motion  for  new  trial  must  be  complete 
within  itself;  and  when  so  incomplete  as  to 
require  a  reference  to  the  brief  of  evidence, 
or  to  some  other  portion  of  the  record,  in 
order  to  determine  what  was  the  alleged  er- 
ror and  whether  such  error  was  material, 
the  ground  will  not  be  considered  by  the  re- 
viewing court."  Stephens  v.  Blackwell,  24  Ga. 
App.  796  (4),  102  S.  B.  452;  Pound  v.  Smith, 
146  Ga.  431  (5),  91  S.  B.  405. 

3.  Bailment  «=93l( I)— Burden  on  glnner  of 
cotton  for  hire  to  show  care  and  diligence. 

*'Where  cotton  is  delivered  by.  the  owner 
to  another  to  be  ginned  for  a  specific  price, 
this  is  a  bailment  for  hire.    Therefore,  where 
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(28  Oa.  App.  428) 

DANIEL  V.  I.  A.  THORNTON  &  CO. 
(No.  12331.) 

((3onrt  of  Appeals  of  Georgia,  Division  No.  2. 

April  1,  1922.) 

(SytlahuB  hy  iJi9  Court.) 

1.  Sales  ^=»479(i4)— Buyer  requestino  oondl* 
tlonal  seller  to  resell  not  entitled  to  complain 
of  failuro  to  oomply  with  bill  of  sala 

A  bayer  of  personal  property,  signing  an 
instrument  reserving  title  in  the  seller,  cannot 
complain  that  the  seller,  in  reselling  the  prop- 
erty, failed  to  comply  with  the  exact  terms  of 
the  bill  of  sale  in  reference  to  giving  the  buy- 
er notice  of  the  time  and  place  of  the  resale, 
when  the  resale  was  made  in  pursuance  of  the 
buyer's  request 

2.  Sales  «=9479(l I)— Conditional  seller,  resell- 
ing at  buyer's  request  to  Itself  and  oredtting 
proceeds  on  note^  entitled  to  recover  balanee. 

Thornton  St  Go.  sold  a  mule  to  Daniel,  and 
he  signed  a  purchase-money  note  reserving  title 
in  them.  The  instrument  provided  that,  in  case 
of  nonpayment  of  the  debt  at  maturity,  Thorn- 
ton &  Co.  might  take  possession  of  the  proper- 
ty and  sell  it  at  public  outcry  for  cash,  after 
10  days'  written  notice  to  Daniel  of  the  time 
and  place  of  sale.  Daniel  was  not  able  to  pay 
the  debt  when  doe  and  returned  the  mule  to 
Thornton  &  Co.  to  sell,  but  said  that  he  did  not 
want  the  sheriff  to  sell  it,  and  did  not  want  any 
advertisement  or  publicity  about  it.    The  sale 
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was  advertiBed  and  the  full  10  days*  notice  of 
the  time  and  place  of  sale,  as  provided  in  the 
bin  of  sale,  was  not  given  Daniel.  The  undis- 
puted evidence  shows,  however,  that  the  mule 
was  sold  *in  pursuance  of  [Daniel's]  request,** 
and  Thornton  &  Co.  bought  the  mule  and  sub- 
sequently resold  it,  crediting  the  note  with  the 
amount  paid  by  Thornton  &  Go.  for  the  mule  on 
resale.  Suit  was  instituted  by  Thornton  &  Co. 
against  Daniel  for  the  balance  due  on  the  note. 
The  trial  court  did  not  err  in  directing  a  verdict 
for  the  plaintiffs.  See  Pressley  ▼.  McLanlUian, 
14  Ga.  App.  366,  80  S.  B.  902. 

Error  from  Superior  Court,  Elbert  Coun- 
ty;  W.  L.  Hodges,  Judge. 

Action  by  I.  A.  Thornton  &  Co.  against  P. 
N.  DanieL  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

Z.  B.  Rogers,  of  Elberton,  for  plaintiff  in 
error. 

HIIXj^  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur* 


1^28  Oa.  App.  287) 

HARVEY  V.  JOHNSON.    (No.  12587.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.     Rehearing  Denied 

April  11,  1922.) 

(ByUahUB  hy  the  Court.) 

1.  Matter  aid  asrvaiit  ^s»82(5)'— Eitry  of  HI- 
lag  of  replevy  bond  In  lien  foreclosure  proper- 
ly ordered  nuno  pro  tunc. 

Under  the  facts  of  this  case  the  court  prop- 
erly ordered  that  the  entry  of  filing  be  made  on 
the  replevy  bond  nunc  pro  tunc 

2.  Master  and  servant  ^s»82(5)— Damnrrer  to 
affidavit  to  foreclose  lien  properly  overruled. 

As  no  counter  affidavit  had  been  filed  as 
provided  by  law,  there  was  no  case  in  court 
to  be  tried,  and  the  demurrer  to  the  affidavit 
to  foreclose  the  laborer's  lien  was  properly 
overruled. 

3.  Master  and  servant  ^=s»82  (5)— Counter  af- 
fidavit to  lien  foreclosure  properly  stricken. 

The  statute  contemplates  that  the  counter 
affidavit  to  the  foreclosure  of  a  laborer's  lien 
should  be  filed  with  the  levying  officer  as  a 
condition  precedent  to  his  returning  the  case 
to  court  for  trial.  This  not  having  been  done 
in  this  case,  the  counter  affidavit  was  properly 
stricken. 

4.  Master  and  servant  ^s>82(5)  —  Judgment 
properly  rendered  on  replevy  bond  In  lien 
foreclosure. 

Judgment  was  properly  rendered  against 
the  defendant  and  his  securities  on  the  replevy 
bond.  Where  a  counter  affidavit  is  not  "made 
and  filed  with  the  proper  officer  and  at  the 
proper  time,  there  is  no  suit  or  case  to  return 
for  trial,  and  therefore  in  this  case  there  was 
nothing  to  submit  to  the  jury.' 
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5.  Costs  ^=:9262— Damages  denied,  when  court 
not  convinced  writ  of  error  was  for  delay 
only. 

The  request  that  10  per  cent  damages  be 
awarded  is  denied. 

Error  from  Superior  Oonrt,  Marion  Coun- 
ty; Geo.  P.  Munro,  Judge. 

Proceeding  by  Cbarlie  Johnson  against 
Mack  Harvey.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Johnson  foreclosed  a  laborer's  lien  against 
Harvey,  an  execution  was  issued  and  levied, 
and  the  defendant  gave  a  replevy  bond.  The 
affidavit  made  to  foreclose  the  lien,  the  execu- 
tion, and  the  replevy  bond  were  sent  by  the 
sheriff  to  the  office  of  the  clerk  of  the  supe- 
rior court  and  left  there^  the  derk  being  out 
at  the  time.    The  derk  testified  that-- 

"he  found  the  replevy  bond  with  the  lien  fore- 
closure along  about  the  2nd  day  of  December, 
1920,  in  his  office,  and  that  he  inadvertently 
failed  to  file  the  same;  that  the  counter  affi- 
davit was  filed  with  him  on  the  25th  day  of 
April,  1921." 

J.  C.  Butt,  of  counsel  for  the  plaintiff,  tes- 
tified: 

"That  about  the  2nd  day  of  December,  1920, 
he  found  the  bond  with  the  lien  foreclosure  in 
the  clerk's  office,  and  that  no  counter  affidavit 
was  with  the  papers." 

The  sheriff  testified: 

"The  day  following  the  levy  of  the  execution 
of  Oharlie  Johnson  against  Mack  Harvey,  I 
went  by  Mr.  Rainey's  office  and  attested  this 
bond.  I  was  in  a  hurry  and  gave  the  same  to 
Mr.  Rainey,  together  with  the  lien  affidavit  and 
execution,  to  give  to  the  clerk  of  the  superior 
court.  The  bond  has  never  been  in  my  office, 
and  to-day  is  the  first  time  I  have  seen  the 
same  since  that  time.  To-day  is  the  first  time 
I  have  seen  the  counter  affidavit  filed  in  the 
clerk's  office  on  the  25th  day  of  April,  1921. 
The  counter  affidavit  has  never  been  filed  with 
me." 

T.  B.  Rainey,  counsel  for  the  defendant, 
testified : 

"That  he  carried  the  bond  to  the  clerk's  of- 
^ce,  that  the  clerk  was  not  in,  and  he  left  the 
bond  and  lien  foredosure  on  the  clerk's  desk, 
that  the  bond  was  never  filed  in  tiie  sheriflTs 
office,  and  that  to-day  was  the  first  time  he 
had  given  the  counter  affidavit  to  the  sherifE." 

This  was  April  26,  1921.  The  bill  of  excep- 
tions recites  that — 

"after  hearing  said  evidence  the  court  passed 
an  order  nunc  pro  tunc  ordering  said  bond  filed 
as  of  December  2,  1920." 

While  the  case  was  on  trial  the  defoidant 
offered  a  special  demurrer  to  the  affidavit  of 
foredosuret  This  was  overruled.  Defendant 
then  presented  to  the  court  a  counter  afDda- 
vit,  which,  upon  motion  of  counsel  for  the 


^s»For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digeats  and  Indezea 


ChL) 


HARVEY  V.  JOHNSON 
(111  &B.) 


577 


plalntlfft  was  strlkeii.  Tbe  court,  upon  peti- 
tion filed  by  the  plaintiff,  rendered  Judgment 
in  his  f ayor.  The  defendant  excepted  to  the 
order  allowing  the  entry  of  filing  on  the  hond 
nunc  pro  tunc,  to  the  overruling  of  the  demur- 
rer to  the  afiSdavlt  of  foreclosure,  to  the  or- 
der striking  the  counter  affidavit,  and  to  the 
Judgment  rendered  against  him  and  his  se- 
curities. 

T.  B.  Rainey,  of  Buena  Tista,  for  plaintiff 
In  error. 

W.  D.  Crawford  and  John  C.  Butt,  both  of 
Buena  Vista,  for  defendant  in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  11]  1.  The  court  did  not  err  un^ 
der  the  special  facts  of  this  case  in  ordering 
that  the  replevy  bond  be  filed  nunc  pro  tunc 
as  of  date  December  2, 1820. 

[2]  2.  The  demurrer  to  the  affidavit  of 
foreclosure  was  t>i^operly  overruled.  No 
counter  affidavit  had  been  filed  as  provided 
by  section  3306  (6)  of  the  Civil  Code  of  1910. 
In  Moultrie  Lumber  Co.  v.  Jenkins,  121  Ga« 
722,  49  S.  B.  ^78,  Justice  Lamar  said: 

"Where  a  laborer's  lien  has  been  foreclosed 
under  the  Civil  Code  [of  1895],  §  2816  [section 
3366  (6),  supra],  the  execution  issued  thereon 
operates  as  final  process.  The  office  of  the 
ebimter  affidavit  is  to  convert  this  finid  process 
into  mesne  process  and  raise  an  issue  which 
must  there  be  passed  upon  by  the  proper  tribu- 
nal Bat  until  there  is  such  an  affidavit  there 
is  no  case,  nothing  to  be  returned  to  a  court, 
no  pleading  to  be  amended,  and  no  issue  to  be 
tried.  If,  therefore,  the  counter  affidavit  was 
void,  the  defendant  was  not  in  a  position,  on 
this  hearing  to  have  a  ruling  as  to  the  validity 
of  tbe  f oredoBure  or  levy." 

See.  Wilson  v.  Griffin,  22  Qa.  App.  451,  452, 
4iS3,  96  S.  E.  395,  and  cases  cited. 

[3]  3.  The  court  did  not  err  in  striking  the 
counter  affidavit.  It  was  never  filed  in  the 
office  of  the  sheriff  nor  did  he  ever  see  it  un- 
til the  day  of  the  trial.  It  was  filed  in  the 
office  of  the  clerk  of  the  superior  court  the 
day  before  the  case  was  called  and  disposed 
of.  In  Wilson  v.  Griffin,  supra,  this  court 
held  as  follows: 

'frhe  fact  that  the  defendant  offered  to  file 
a  counter  affidavit  on  the  hearing  did  not  save 
him.  Civil  Code,  §  3366  (6),  after  reciting  that 
any  person,  defendant,  or  creditor  may  file 
such  an  affidavit,  provides  that  the  'affidavit 
shall  form  an  issue  to  be  returned  [italics  ours] 
to  the  court  and  tried  as  other  eases.'    It  is 
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apparent  that  this  language  contemplates  that 
the  affidavit  be  filed  with  the  levying  officer*  as 
a  condition  precedent  to  his  retuming  the  case 
to  court  for  triaL" 

See  Tipton  ▼.  Conrad,  21  Ga.  App.  593,  94 
S.  E.  815. 

[4]  4.  Judgment  was  properly  entered 
against  the  defendant  and  his  securities^  In 
Giddens  v.  Gaskins,  7  Ga.  App.  2221,  66  S.  B. 
560,  this  court  held: 

"(1)  The  giving  of  the  replevy  bond  did  not 
convert  the  foreclosure  proceedings  into  mesne 
process.  It  required  the  counter  affidavit  to 
do  this;  and  until  such  counter  affidavit  was 
made  and  filed,  there  was  no  suit  or  case  to  re- 
turn to  the  court,  and  no  issue  to  be  tried,  .the 
execution  issued  on  the  foreclosure  of  the  lien 
being  final  process.  Moultrie  Lumber  Co,  v. 
Jenkins,  121  Ga.  721  (40  S.  B.  678). 

'*(2)  In  the  absence  of  the  cotmter  affidavit, 
the  plaintiff  was  authorized,  under  section  2817 
of  the  Civil  Code,  to  enter  up  judgment  on  the 
replevy  bond,  against  the  defendant  and  his 
surety,  in  the  same  manner  as  in  cases  of  ap- 
peal*" 

[5]  5.  Not  being  fully  convinced  that  this 
case  was  brought  to  this  court  for  delay 
only,  the  request  that  10  per  cent  damages 
be  awarded  Is  denied. 

Judgment  affirmed. 

BEOXLBS,  a  Jh  and  LUKB,  J.,  concun 

On  Motion  for  Rehearing. 

BLOODWORTH,  J.  In  the  first  ground  of 
the  motion  for  rehearing  it  is  alleged  that — 

^*It  appears  from  the  decision  rendered  In 
this  case  that  the  court  overlooked  a  material 
fact  in  the  record  as  follows:  The  labor er'b 
Uen  was  sued  out  and  execution  issued  for  the 
sum  of  $329.43,  whereas  judgment  was  en- 
tered up,  on  motion  of  the  defendant  in  error, 
for  the  sum  of  $399.43  against  the  plaintiff  in 
error  and  security  on  the  replevy  bond,  which 
judgment  is  excessive  to  the  amount  of  $70,  and 
should  have  been  ordered  written  off  by  the 
court.** 

The  record  before  us  shows  that  Judgment 
was  rendered  for — 

"the  principal  sum  of  $329.48,  the  sum  of  $23.- 
59,  interest  to  date,  future  interest  at  the  rate 
of  7  per  cent,  per  annum,  and  the  further  sum 
of  $ cost** 

Rehearing  denied. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 
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(28  Ga.  App.  422) 

THOMASON  V.  DECATUR  COUNTY  BANK. 

(No.  12783.) 

(Court  of  Appeals  of  Georgia,  DiyiF^'^n  No.  2. 

AprU  1, 1822.) 

(SyUahus  hy  the  Court.) 

1.  Cbattol  mortgages  ^=949(2),  l57(3)-^ufn- 
oienoy  of  description  it  question  of  law, 
while  Identity  of  property  is  one  of  fact;  de- 
sorlption  of  live  stock  held  sulRclent. 

"The  question  of  the  sufficiency  of  descrip- 
tion of  property  in  a  mortgage  is  one  of  law, 
for  the  court;  that  of  the  identity  of  the  prop- 
erty mortgaged  is  one  of  fact,  to  be  decided  by 
the  Jury."  First  Nat.  Bank  y.  Spicer,  10  Ga. 
App.  603,  73  S.  B.  753;  Reynolds  ▼.  Jones,  7 
Ga.  App.  123,  126^  66  S.  E.  395. 

(a)  A  chattel  mortgage,  describing  the  prop- 
erty coyered  as  "64  head  of  stock  and  fatten- 
ing hogs,  immune  from  cholera,  marked  spUt  in 
right  ear,  some  with  registered  tags  and  some 
without,"  is  not  yoid  for  want  of  a  sufficient  de- 
scription. Beaty  y.  Sears,  132  Ga.  516(1),  64 
8.  B.  321;  Reynolds  y.  Tifton  Guano  Ck>.,  20 
Ga.  App.  49,  60,  92  S.  E.  389;  First  Nat  Bank 
y.  Spicer,  ffupra  (la). 

2.  Chattel  mortgagea  ^==»284— Entry  of  levy  on 
oxeoutlon  held  to  show  valid  levy  In  connec- 
tion with  evidence  of  aotnal  seizure. 

• 

The  sheriff's  entry  of  leyy,  reciting  *T. 
baye  this  day  levied  the  within 'mortgage  fore- 
closure on  the  within  described  property," 
which  was  entered  upon  the  mortgage  execu- 
tion, and  which  thus  in  effect  described  the 
property  as  that  covered  in  the  mortgage,  cou- 
pled with  his  evidence  of  actual  seizure  or  pos- 
session, was  sufficient  to  show  a  valid  levy. 

3.  Chattel  mortgages  ^=»284— Evidence  InsnUI- 
dent  to  show  all  property  levied  on  was  sub- 
ject. 

In  the  trial  of  the  instant  claim  the  plain- 
tiff in  fi.  fa.  specifically  assumed  the  burden  of 
proof.  The  burden  was  carried  so  far  as  it 
showed,  without  dispute,  that  the  mortgagor 
had  titie  to  the  mortgaged  property  at  the  time 
the  mortgage  was  executed.  Morris  v.  Winkles, 
88  Ga.  717(1),  719, 15  S.  B.  747;  Jones y.  High- 
tower,  117  Ga.  749(2).  751,  45  S.  B.  60.  As  to 
the  main  issue,  relative  to  whether  or  not  the 
property  levied  on  was  that  included  and  de- 
scribed in  the  mortgage,  the  plaintiff  offered  in 
evidence  its  mortgage,  the  execution,  and  the 
entry  of  levy  thereon,  which  showed  prima  facie 
that  the  property  levied  upon  was  the  same  as 
that  described  in  the  mortgage.  The  plaintiff, 
however,  by  its  own  testimony,  went  further, 
and  showed  the  actual  incorrectness  of  the 
return.  The  levying  officer  testified  for  the 
plaintiff  that  "The  levy  specifies  that  the  hogs 
were  all  marked  with  a  split  in  the  right  ear, 
but  some  of  the  hogs  levied  on  were  not  mark- 
ed." The  defendant  in  fi.  fa.,  also  testifying 
for  the  plaintiff,  swore  that,  while  some  of  the 
original  hogs  induded  in  the  mortgage  had  died, 
"I  wanted  Mr.  Jones  [plaintiff  in  fi.  fa.'s  vice 
president  and  cashier]  to  have  his  money,  and  I 
picked  out  the  best  hogs  I  had,  except  three 
which  belonged  to  my  children,  and  I  told  Mr. 
Jones  that  I  would  include  these  hogs,  hog  for 
hog,  of  like  kind  and  of  the  same  breed."    The 


evidence  for  the  claimant  was  to  the  same 
effect,  but  failed  to  show  definitely  which  of 
the  hogs  were  marked  and  which  were  not 
The  verdict  finding  all  of  the  property  subject 
to  the  fi.  fa.  was  therefore  without  evidence  to 
support  it 

4.  Other  grounib  of  notion  not  passed  on. 

The  remaining  grounds  of  the  motion,  so 
far  as  not  covered  by  the  preceding  rulings, 
relate  to  matters,  not  likely  to  recur  in  a  sub- 
sequent trial,  and  need  not  be  determined. 

Error  from  City  Gourt  of  Bainbridge;  H. 
B.  Spooner,  Judg& 

Proceedings  on  a  claim  by  T.  I.  Thomason 
to  property  levied  on  under  a  fl.  fa.  in  favor 
of  the  Decatur  0)unty  Bank.  Judgment  for 
the  plaintiff  in  fi.  fa.,  and  the  claimant  brings 
err<nr.    Beversed. 

Hartsfield  &  (longer,  of  Bainbridge,  for 
plaintiff  in  error. 

H.  G.  Bell,  of  Bainbridge,  for  defendant  in 
error. 

JENKINS,  P.  J.    Judgment  reversed. 
STEPHENS   and  HILL^  JJ.,  concur. 


(28  Gk.  App.  367) 

WM.  ALSBERG  &  CO.,  inc.,  v.  HARPER 
MFG.   CO.    (No.   13081.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

March  9,   1922.    Rehearing  Denied 

April  U,  1922.) 

fSyUahiu  hy  the  CourL) 

Depoaltions  ^s>95— Trial  ^=:>I59— Whon  part 
of  deposition  read  by. plaintiff,  other  parts 
properly  admitted  and  treated  as  plaintiff's 
evidence;  nonsuit  proper,  when  plaintiff  faih 
to  prove  material  alleoatlons  of  eomplaiat 

This  suit  was  brought,  under  section  4131 
of  the  Civil  CJode  of  1910,  to  recover  the  con- 
tract price  of  certain  goods,  and  it  was  alleged 
that,  nnder  the  provisions  of  this  section,  the 
goods  were  stored  by  the  plaintiff  for  the  de- 
fendant and  held  subject  to  the  defendant's 
order.  Upon  the  trial  the  plaintiff  introduced 
in  evidence  certain  parts  of  the  depositions  of 
a  witness,  and  thereupon  the  court  allowed  the 
defendant,  over  the  objections  of  the  plaintiff* 
to  read  to  the  jury  other  parts  of  the  deposi- 
tions, and  ruled  that  this  testimony  should  be 
considered  as  evidence  of  the  plaintiff.  The 
court  did  not  err  in  so  ruling.  Reed  v.  Travel- 
ers' Ins.  Co.,  117  Ga.  U6,  119  (2),  43  &  E. 
433.  The  evidence  introduced  by  the  plaintiff 
failed  to  prove  the  material  allegations  of  its 
petition.  This  being  true,  the  court  properly 
granted  a  nonsuit. 

Error  from  City  Ck)urt  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  Wm.  Alsberg  &  Co.,  Inc.,  against 
tbe  Harper  Manufacturing  Company.    Judg- 
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moot. for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Willingham,  Wright  ft  Covington,  of  Borne, 
for  plaintiff  in  error. 

Maddox,  lipscomb  ft  Matthews,  of  Bome, 
for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


her  parental  rights,  is  not  entitled  to  the  valne 
of  their  services  or  to  prosecute  a  laborer's 
lien  therefor;  such  right,  in  the  absence  of  her 
transfer  thereof,  remaining  solely  in  the  mother. 
Civ.  Code  1910.  S§  3022,  3032,  3037;  McBl- 
murray  v.  Turner,  86  Ga.  215,  219,  12  S.  B. 
359;  Brown  v.  Sockwell,  26  Ga.  380,  386;  Cox 
V.  Adams,  5  Ga.  App.  206,  63  S.  E.  60;  City  of 
Albany  v.  Lindsey,  11  Ga.  App.  573,  576,  75  S. 
E.  911. 

(a)  It  appearing,  .from  the  instant  fore- 
closure afBdavit  and  the  undisputed  evidence, 
that  the  lien  claimed  by  the  stepfather  included 
in  part  labor  of  his  stepchildren,  and  that  he 
failed  to  show  any  legal  eight  thereto  or  what 
(28  Ga.  App.  423)  part  of  the   total  amount  alleged  to  be  due 

ROBINSON  at  al.  v.  BACON.     (No.  12791.)    represented  his  own  labor,  the  verdict  for  the 
^ -,  ,  ^         ,      ,  ^        .     ^.  .  .      *,     ^    ^^i  amount  of  the  lien  was  unsupported  by  evi- 

(Court  of  Appeals  of  Georgia,  Division  No.  2.    dence,  and  it  was  error  to  overrule  the  de- 

April  1, 1922.)  fendant's  certiorari. 

(ByUabus  6y  the  Court.)  „         ^       «        <^^p«^^«.  ^ 

^  ^.      _.        -« ,«v    -.    .  .  .  .  /     Error  from  Superior  Court,  Tattnall  Coun- 

Cartlorart  «=>70(8)-Flr8t  grant  of  new  tria^    ty ;  H.  B.  Strange,  Judge. 
on  oertlorari  not  disturbed  when  verdiot  not '  e  f        ei 


demanded. 

Upon  this  writ  of  error,  by  which  It  is 
sought  to  review  a  Judgment  of  the  superior 
court  sustaining  a  certiorari  from  a  verdict  and 
judgment  in  a  justice's  court,  the  judge  cer- 
tifies that  he  "sustained  the  certiorari  general- 
ly, and  not  upon  any  particular  ground."  The 
evidence  did  not  demand  the  verdict  rendered  in 
the  justice's  court,  but  would  have  amply  au- 
thorized a  verdict  for  the  petitioner  in  certio- 
rari. This  being  the  only  question  involved, 
and  the  order  sustaining  the  certiorari  having 
the  effect  of  a  first  grant  of  new  trial,  it  will 
not  be  disturbed.  Walker  v.  Hughes,  120  Ga. 
1079,  48  S.  B.  887;  Maner  v.  Clark-Stewart 
Co.,  27  Oa.  App.  563,  109  S.  B.  17& 

Brror  from  Superior  Court,  Tattnall  Coun- 
ty; H.  B.  Strange,  Judge. 

Action  brought  in  justice's  court  between 
W.  I.  Robinson  and  others  and  B.  H.  Bacon. 
Judgment  for  the  former,  certiorari  sustain- 
ed by  the  judge  of  the  superior  court,  and 
they  bring  error.    Affirmed. 

J.  T.  Grice,  of  Glennville,  and  D.  L.  Stan- 
field,  of  Reidsville,  for  plaintiffs  in  error. 

C.  L.  Cowart,  of  Glennville,  for  defendant 
in  error. 

JBNKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HIIA  JJ.,  concur. 


Suit  by  L.  A.  Oglesby  against  Jack  l/ucas. 
Judgment  for  plaintiff,  certiorari  overruled 
by  the  superior  court,  and  defendant  brings 
error.    Reversed. 

A.  S.  Way  and  S.  B.  McCall,  both  of  Beids- 
vllle,  for  plaintiff  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STBPHENS  and  HILL^  JJ.,  concur. 


<28  Ga.  App.  427) 

LUCAS  V.  OGLESBY.     (No.  I28IL) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  1,  1922.) 

(Byllahus  hy  the  Court  J 

Parmit  a*d  ehlld  ^=>  1 4— Stepfather  not  antl- 
tied  to  value  of  mlnor'a  aorvlces  without  gift 
from  mother. 

A  stepfather  of  minor  children,  who  has  not 
received  from  their  mother  a  gift  or  transfer  of  i 


(28  Qa.  App.  427) 

MOORE  y.  COLEMAN.     (No.  12814.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  1,  1922.) 

(8yUaJm$  hy  the  Court  J 

Justioes  of  the  peace  «=»205(7),  20S(l)-*As- 
sldumants  of  error  and  redtals  of  fact  lu  pe- 
tition for  oertlorari  not  considered  when  not 
verifled  hy  answer;  nothing  for  determination 
when  answer  does  not  show  verdiot  or  verify 
allegations  of  petition  and  is  not  excepted  tOr 
"Assignments  of  error  and  recitals  of  fact 
in  a  petition  for  certiorari  not  affirmatively  ver- 
ified   in    the   answer   cannot    be    considered." 
Shirling  v.  Kennon,  119  Ga.  501  (^,  46  S.  B. 
680.    The  answer  of  the  justice  of  tiie  peace  to 
the  petition  for  certiorari  in  this  case  show- 
ing merely  that  a  trial  had  been  had  before  a 
jury,   and  containing  a  brief  of  the  evidence, 
but  wholly  failing  to  show  the  rendition  of  any 
verdict,  or  to  verify  the  allegations  of  the  peti- 
tion, and  no  exception  to  the  answer  having 
been  made  by  the  petitioner,  the  petition  pre- 
sented no  question  for  determination,  and  it 
was  error  for  the  judge  of  the  superior  court 
to  overrule  the  motion  to  dismiss  of  the  op- 
posite party  and  to  sustain  the  petition.    Man- 
ning V.  Gainesville,  125  Ga.  239,  53  S.  E.  1002; 
Southern  Ry.  Co.  v.  Chestnut  Mountain  Mer- 
chandise Co.,  1  Ga.  App.  781  (2,  8),  58  S.  B. 
247;  Humphries  v.  Nalley,  14  Ga.  App.  804  (2), 
82  S.  B.  357. 
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Bnor  from  Superior  Gonrt,  Tattnall  Coun- 
ty; H.  B.  Strange,  Judge. 

Action  between  T,  O.  Moore  and  C.  O.  Cole- 
man. Judgment  for  Moore,  and  petition  for 
certiorari  sustained  by  the  superior  court, 
and  be  brings  error.    Reversed. 

A.  6.  Way  and  S.  B.  McGall,  both  of  Belda- 
ville,  for  plaintiff  in  error. 

Kirkland  &  Kirkland,  of  Metter,  for  de- 
fendant in  error.  ' 

JENKINS,  P.  J.    Judgment  revened. 

STEPHENS  and  BILL,  JJ.,  concur. 


(28  Ga.  App.  430) 

AMERICAN  RY.  EXPRESS  CO.  V.  WILLIS. 

(No.    12929.) 

(Conri  of  Appeals  of  Georgia,  Division  No.  Z 

April  1,  1922.) 

(ByUabus  by  the  Oawrt.) 

1.  Trover  and  conversion  ^s>32( I)— Allega- 
tions aaflioient  to  oonstltute  oaute  of  aotion 
stated. 

"A  petition,  in  an  action  of  trover,  which 
sets  out  a  description  of  the  property,  and  its 
value,  title  thereto  in  the  plaintiff,  poBsession 
in  the  defendant,  and  a  refusal  to  deliver  on 
demand,  is  good  against  general  demurrer." 
Bank  of  SparU  v.  Butts,  1  Ga.  App.  771  (1),  67 
&  B.  1061. 

2.  Bailment  ^=»2I— Bailee  may  maintain  aotlon. 

A  bailee  may  maintain  an  action  of  trover. 
Mitchell  V.  Georgia,  etc..  By.,  Ill  Ga.  760, 
36  &  E.  971,  61  L.  B.  A.  622.  See,  also,  in 
this  connection,  Harpes  v.  Harpes,  62  Ga.  895. 

3.  Carriers  ^=s>76— Petition  In  trover  against 
one  to  whom  goods  delivered  by  mistake  held 
sttfRolent 

The  petition  as  amended  having  described 
the  property,  and  stated  its  value,  and  that  the 
plaintiff  was  a  common  carrier,  and  that  the 
goods  described  were  regularly  received  into 
the  possession  of  the  plaintiff  for  transporta- 
tion, and  were  delivered  by  mistake  to  the  de- 
fendant, and  that  the  defendant  refused  to 
deliver  the  goods  on  demand,  the  court  erred 
in  dismissing  the  petition  on  the  ground  that  it 
was  insufficient. 

Error  from  City  Oourt  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  the  American  Bailway  Express 
Company  against  B.  J.  Willis.  Judgment  for 
defendant,  and  plaintilf  brings  error.  Be- 
versed. 

The  original  petition  filed  in  this  case  was 
as  follows: 

"The  petition  of  American  Bailway  Express 
Company  respectfully  shows:  (1)  That  E.  J. 
Willis  is  a  resident  of  said  county.  (2)  That 
on  the  27th  dsy  of  February,  1920,  the  said 
B.  J.  Willis  was  doing  business  as  Willis  Drug 


Company  in  the  dty  of  Balnbridge,  said  county. 
(8)  Your  petitioner  delivered  by  mistalse  a 
paclcage  of  cigars  of  the  value  of  |63.75  to  said 
Willis  Drug  Company  on  the  27th  day  of  Feb- 
ruary, 1920,  wliich  said  package  was  marked 
and  consigned  to  Biills  Pharmacy.  (4)  Your 
petitioner  shows  that  said  Willis  Drug  Com- 
pany fails  snd  refuses  to  return  said  sliipment 
to  your  petitioner  for  delivery  to  its  true 
owner,  sU  to  the  injury  of  your  petitioner  in 
the   sum   of  $63.7S.'* 

An  amendment  was  offered  and  allowed  as 
follows: 

"(1)  That  it  (the  plaintiff)  is  a  common  car- 
rier. (2)  That  on  the  26th  day  of  February, 
1920,  the  package  of  cigars  was  regularly 
received  into  its  possession  for  transportation 
to  Mills  Pharmacy.  (8)  That  said  package  of 
cigars  was  of  the  value  of  $63.75.  (4)  That 
said  package  of  cigars  was  demanded  of  B.  J. 
Willis  on  the  6th  day  of  September,  1920.  (5) 
That  the  right  of  possession  of  ssid  property 
is  in  petitioner.' 


fff 


The  allowance  of  the  amendment  was  ob- 
jected to  by  defendant,  but  no  exceptions 
pendente  were  preserved,  nor  was  there  any 
cross-bill  of  exceptions  filed  in  the  case. 

Bobt  C.  Alston,  of  Atlanta,  and  W.  V.  Cns- 
ter,  of  Balnbridge,  for  plaintiff  in  error. 

Hartsfleld  ft  Conger,  of  Balnbridge,  for  de- 
fendant in  error. 

BUAj,  J.   Judgment  reversed* 

JENKINS,  P.  J.,  and  STEPHENS,  J., 
concur. 


(2S  OS.  App.  431) 

MoKELLAR  v.  MOYNIHAN  et  «L 
(No.  IS20I.) 

(Court  of  Appeals  of  Georgia,  Division  NOb  2. 

April  1,  1922.) 

(Byttahus  hy  the  Court.) 


Prooess  ^=»l  68— ''Abase  of  prooes^  deflaed; 
obtalnlso  posssssioa  of  leased  premises  fro* 
tenant  by  statatory  procedurs  sot  abase  off 
process. 

An  abuse  of  legal  process  is  where  the  par- 
ty employs  it  for  some  unlawful  object,  not  for 
the  purpose  which  it  is  intended  by  law  to  ef- 
fect; in  other  words,  it  is  a  perversion  of  the 
legal  process  to  an  unlawful  purpose  not  con- 
templated by  the  action.  CSement  v.  Orr,  4  6a. 
App.  117,  60  S.  E.  1017.  It  follows  that,  where 
a  tenant  is  evicted  by  his  landlord  from  rented 
premises  after  his  tenancy  exj^resb  or  for  a 
failure  to  pay  his  rent  when  due,  it  cannot  be 
an  abuse  of  legal  process  for  the  landlord  to 
obtain  possession  of  his  premises  by  the  legal 
procedure  provided  by  statute;  for  to  obt^ 
possession  of  the  premises  by  ejeedng  the  ten- 
ant was  the  very  object  of  suing  out  the  wax^ 
rsAt.  If  the  facts  warrant  the  procedure,  svcb 
proceeding  might  amount  to  a  malicious  use  of 
legal  process  or  malicious  prosecution,  but  it 
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eumot  be  an  abuse  of  legal  process^  aa  the 
fundamental  condition  of  this  procedure  must 
be  the  perreraion  of  the  procedure  to  some  un- 
lawful purpose  not  intended  by  the  action.  The 
suit  for  damages  because  of  the  maltdoua  abuse 
of  legal  process  was  properly  dismissed  on  de- 
murrer. Porter  y.  Johnson,  96  Ga.  145,  28  S. 
B.  123. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Abuse  of 
Process.] 

Error   from   Superior   Ck>art,    Blchmond 
Gounty;   H.  C.  Hammond,  Judge. 

Action  by  J.  P.  McKeUar  against  P.  Moyni- 
ban  and  others.  Judgmoit  dismissing  the 
action  on  demurrer,  and  plaintiff  brings  er- 
ror.   AfDrmed. 

B.  B.  McCk)wen,  of  Augusta,  for  plaintiff 
In  error. 

D.  Q.  Fogarty,  of  Augusta,  for  defendants 
iy  error. 

TilTtJi,  J.    Judgment  affirmed. 

JBNEONS,  p.  J^  and  STEPHENS,  J.,  con- 


(28  Qa.  App.  803) 

MoCLAIN  V.   DACUS.     (No.    12866.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7, 1922.) 

(SyUdbus  hy  the  Court,) 

Vendor  aad  purohaser  ^s»2G5(l)— Plaaa  la  ae- 
tioR  on  note  for  price  of  land  held  property 
stricken. 

The  court  did  not  err  in  striking  the  plea 
filed  by  the  defendant,  nor  in  thereafter  direct^ 
fng  a  verdict  for  the  plaintiff  for  the  full  amount 
nued  for. 

Brror  from  Superior  Court,  Gordon  Coun- 
ty; M.  C.  Tarver,  Judge. 

Action  by  W.  M.  Dacus  against  D.  C.  Mo- 
Claln  on  a  note  given  for  the  price  of  land. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Defendant's  plea  denied  that  be  was  in- 
debted to  plaintiff,  and  alleged  in  paragraph 
4  that,  when  the  bond  for  title  to  the  land 
was  transferred  to  defendant,  it  was  agreed 
that  plaintiff  would  execute  good  and  suffi- 
cient tities  to  enable  defendant  to  secure  a 
loan  from  the  Federal  Land  Bank,  and  that 
plaintiff  would  accept  whatever  might  be 
borrowed  on  the  land  as  a  credit  on  the  note, 
and  carry  the  balance  on  two  notes ;  in  par- 
agraph 5  that  defendant  made  application  to 
the  Federal  I/and  Bank  for  a  loan,  but  plain- 
tiff never  delivered  to  defendant  a  deed  as 


a'greed  tol  enable  defendant  to  secure tt!he  loan* 
and  defendant  was  unable  because  of  condi« 
tiona  beyond  bis  control  to  aecuse  the  loan : 
in  paragraph  6  that  it  was  understood  and 
agreed  that  if  the  loan  was  not  secured, 
plaintiff  was  to  take  the  land  back  and  the 
contract  was  to  be  canceled  and  defendant's 
notes  returned,  and  that  defendant  had  of- 
fered, and  still  offered,  to  surrender  the  land 
and  cancel  the  trade;    and  in  paragraph  7 
that  the  bond  for  title  was  thereby  attached 
as  an  exhibit,  and   that  under   its   terms, 
plaintiff  having  failed  to  execute  the  deed 
and  defendant  being  unable  to  secure  the 
loan»  the  contract  was  of  no  effect  and  at  an 
end.     The  bond  for  title  was  attached  as 
an  exhibit,  together  with  an  agreement,  in- 
dorsed thereon  and  signed  by  plaintiff  and 
defendant,    whereby   plaintiff   assigned   the 
bond  to  defendant  and  defendant  agreed  to 
execute  a  note,  and  it  was  agreed  that  plain- 
tiff would  execute  a  good  and  sufficient  titie 
to  enable  defendant  to  procure  a  loan  from 
the  Federtf  Land  Bank,  and  would  accept 
the  loan  giving  credit  therefor  on  the  note 
and  carry  the  balance  In  two  equal  notes. 
Plaintiff  demurred  to  the  plea  as  not  setting 
up  any  good  and  valid  defense;  to  the  fifth 
paragraph  (m  the  ground  that  it  was  no- 
where alleged  that  defendant  ever  request- 
ed  plaintiff  to  execute  a  deed,  or  that  de- 
fendant's failure  to  do  so  hindered  defend- 
ant from  procuring  the  loan,  or  that  if  plain- 
tiff bad  executed  the  deed.  It  would  have  en- 
abled defendant  to  procure  the  loan,  and 
that  the  statement  that  defendant  was  un- 
able because  of  conditions  beyond  his  con- 
trol to  secure  the  loan  was  a  mere  conclu- 
sion, not  based  on  any  facts  authorizing  it, 
and  because  it  was  not  shown  that  plaintiff 
contributed  to  such  conditions,  and  because 
it  set  up  no  sufficient  cause  for  defendant's 
failure  to  pay  the  note;    and  to  the  sixth 
paragraph  because  It  appeared  that  such  un- 
derstanding, contract,  or  agreement  was  not 
reduced  to  writing  or  signed  by  plaintiff  or 
any  person  authorized  by  him  within  the 
statute  of  frauds,  as  codified  In  Civ.  Code 
1910,  I  8222,  et  seq.,  and  that  it  appeared 
from  the  answer  that  the  contract  between 
the   parties   was    reduced    to   writing   and 
signed  by  the  parties,  and  such  allegations 
sought  to  add  to  and  vary  the  terms  of  the 
written  agreement. — Statement  by  editor. 

Maddox,  McCamy  ft  Shumate,  of  Dalton, 
for  plaintiff  In  error. 

J.  G.  B.  Brwln,  Jr^  of  Calhoun,  for  de- 
fendant in  error. 

BLCODWORTH,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  LT7KB;  J.,  concur. 


•» 


^S9For  other  cases  see  same  topic  and  KBY-NTJMBBR  In  all  Key-Numbered  Digests  and  Indexes 


582 


111  SOUTHEASTERN  BEPORTER 


(Ga. 


(2S  Oa.  App.  861) 
PAYNE,  Anent,  v.  WILSON.    (No.  13062.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

March  8»  1922.) 

(Byllabus  hy  the  Couri.j 

Courts  «s»  1 90 (8)— Petition  for  oertiorarfl  In 
paesengefs  action  for  loss  of  suit  case  held 
properly  overruled. 

Upon  the  petition  for  certiorari,  and  the 
answer  thereto,  it  was  not  error  for  the  court 
to  overrule  and  deny  the  writ  of  certiorari. 

Error  from  Superior  Court,  Effingham 
County;  W.  W.  Sheppard,  Judge. 

Action  brought  in  the  city  court  of  Spring- 
fleld  by  Eunice  Wilson,  by  her  next  friend, 
against  J.  B.  Payne,  Agent,  etc.  Judgment 
for  plaintiif,  and  certiorari  overruled  by  the 
superior  court,  and  defendant  brings  error. 
Affirmed. 

The  petition  for  certiorari,  the  truth  of 
whicdi  was  admitted  by  the  Judge's  answer, 
showed  that  the  action  was  brought  for  the 
loss  of  a  suit  case  while  plaintiff  was  a  pas- 
senger on  defendant's  train.  At  the  close  of 
plaintiff's  evidence  defendant's  counsel  moved 
for  a  nonsuit  on  the  ground  that  plaintiff  had 
failed  to  prove  a  ccmversicm,  and  failed  to 
show  negligence  on  the  part  of  defendant 
causing  the  loss  of  the  suit  case  and  its  con- 
tents, which  motion  the  court  overruled.  The 
jury  found  a  verdict  for  plaintiff  for  $307.20. 
The  petition  for  certiorari  alleged  error  in 
the  denial  of  defendant's  motion  for  a  non- 
suit, and  alleged  that  the  verdict  was  contra- 
ry to  evidence,  and  without  evidence  to  bvl^ 
port  it,  decidedly  and  strongly  against  the 
weight  of  evidence,  and  contrary  to  law  and 
the  principles  of  justice  and  equity.  The  evi- 
dence as  set  out  in  the  petition  for  certiorari 
showed  that  plaintiff  placed  her  suit  case  in 
the  aisle  or  at  the  end  of  the  seat,  and  that 
the  conductor  moved  it,  and  that  subsequent- 
ly It  could  not  be  found.  Plaintiff  testified 
that  the  suit  case  did  not  block  the  aisle,  and 
that  the  conductor  took  it  and  said  he  would 
take  charge  of  it,  and  was  gone  with  it  be- 
fore she  could  object;  that  she  inquired  of 
the  conductor  about  the  suit  case,  and  looked 
for  it  after  he  told  her  that  it  was  where  he 
put  it,  but  that  it  was  not  there,  and  that  she 
kept  inquiring  about  it,  but  could  not  locate 
it,  and  apparently  that  the  conductor  kept  in- 
sisting that  It  was  where  he  put  it.  Another 
passenger  testified  that  plaintiff  put  the  suit 
case  in  the  aisle  and  that  the  conductor  pick- 
ed it  up  and  placed  it  in  the  fron-t  of  the  car ; 
that  plaintiff  subsequently  missed  it,  and  no- 
tified the  conductor  that  it  was  gone,  and 
subsequently  called  his  attention  again,  but 
could  get  no  satisfaction  other  than  that  the 
suit  case  was  In  the  front  where  he  said  he 
bad  put  it,  and  that  they  thereafter  watched 
for  the  suit  case,  but  It  could  not  be  found. 


There  was  also  evidence  as  to  the  conteirts  of 
the  suit  case,  and  their  value.  The  conductor 
testified  that  plaintiff  was  sitting  on  the  seat 
next  to  the  partition  cutting  the  water  cooler 
from  the  coach,  and  that  It  was  necessary  to 
move  a  suit  case  from  the  seat  in  order  for 
her  to  have  a  place  to  sit,  and  that,  when  he 
removed  her  suit  case  and  placed  it  next  to 
the  water  cooler  it  was  not  over  a  foot  from 
her  seat,  and  that  plaintiff  made  no  com- 
plaint at  the  time  he  removed  it,  but  did 
make  complaint  subsequently. — Statement  by 
editor. 

Clarence  T.  Gnyton,  of  Ouyton,  for  plaintiff 
in  error. 

Don  H.  Clark,  of  Savannah,  for  d^endant 
in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  a  J-  and  BLOODWORTH,  J., 
concur.  v 


(28  Ga.  App.  290) 
LOWE  et  al.  v.  WOODSON.    (No.  12727.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(SyUabiu  hy  the  Oouri,) 

Contraots  ^=>ID(4)— Contraet  signed  by  sailer, 
and  bearing  buyer's  aoeeptance,  held  not  an- 
enforceable  as  unilateral,  and  wanting  In  mu- 
tuality. 

The  question  raised  in  this  case  is  settled 
in  principle  by  the  decision  in  the  case  of  Soath- 
em  Wood  Preserving  Co.  v.  Strain  (Ga.  App.) 
106  &  B.  p.  251.  It  was  error  to  sostain  the 
general  demurrer  to  the  petition. 

Error  from  Superior  Court,  Upscm  Coim- 
ty ;  W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  E.  E.  Lowe  and  another,  part- 
ners doing  business  as  the  Pynetree  Manu- 
facturing  (Ik>mpany  of  Atlanta,  against  J.  J. 
Woodson.  Judgment  for  defendant  on  de- 
murrer, and  plaintiffs  bring  error.    Reversed. 

The  petition  alleged  in  paragraph  2  that 
defendant  was  indebted  to  plaintiffs  In  the 
sum  of  12,387.08;  that  on  May  14,  1917, 
plaintiffs  made  a  contract  with  defendant 
therein  set  out  whereby  defendant  agreed 
to  sell  plaintiffs  certain  lumber,  the  contract 
as  set  out  being  signed  by  defendant,  and 
followed  by  the  word  "accepted"  and  plain- 
tiffs' signature  in  their  trade-name;  in  par- 
agraph 3  that  defendant  delivered  only  one 
car,  and  was  paid  therefor;  in  paragraph 
4  that,  after  delivering  such  car,  defendant 
failed  and  refused  to  malse  any  other  or  fur- 
ther deliveries,  and  thereby  breached  his 
contract  and  injured  and  damaged  plaintiffs 
in  the  sum  of  $2,387.98,  being*  the  differ^ice 
in  the  contract  price  and  the  market  prion 
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for  the  amount  of  lumber  wlilch  he  failed 
to  deliver;  and  in  paragraph  5  that  the 
market  price  of  the  lumber  was  $20  a  thou- 
sand feet,  and  that  defendant  was  due  plain- 
tiff the  difference  between  the  contract  price 
of  $10  a  thousand  feet  and  the  market  price 
oif  $21  a  thousand  feet  Defendant  demurred 
generally  on  the  grounds:  (1)  That  the  peti- 
tion stated  no  cause  of  action;  (2)  that  the 
contract  was  unilateral  and  unenforceable; 
(3)  that  it  was  so  wanting  in  mutuality  as 
to  be  unenforceable  against  defendant,  be- 
caiise  there  was  no  obligation  on  plaintiffs* 
part  to  purchase  the  lumber  if  offered  to 
them;  (4)  that  the  contract  was  only  an 
option  to  sell,  and,  in  the  absence  of  any  al- 
legation that  plaintiffs  elected  to  exercise  it, 
and  purchase  the  timber  before  it  expired, 
they  could  not  recover  for  defendant's  failure 
to  sell  the  lumber ;  (f^  and  that  the  contract 
as  written  was  so  indefinite  and  uncertain 
as  to  be  unenforceable.  He  demurred  spe- 
cially to  paragraph  3  because  it  did  not  al- 
lege when  the  car  of  lumber  was  delivered, 
and  whether  before  or  after  the  time  in 
which  all  of  the  lumber  was  to  be  delivered 
according  to  the  contract;  to  paragraph  4 
because  there  was  no  allegation  that  the 
damages  sustained  were  the  difference  be- 
tween the  market  price  at  the  time  and  place 
of  delivery  and  the  contract  price  at  such 
time  and  place ;  and  to  paragraph  5  because 
there  was  no  allegation  that  the  difference  in 
price  sued  for  was  the  difference  between 
the  market  price  and  contract  price  at  the 
time  and  place  of  delivery.  Plaintiffs  amoid- 
ed  paragraphs  4  and  5  of  the  petition  by  in- 
serting the  words  "at  the  time  and  place  of 
delivery."— Statement  by  editor. 

Redding  ft  Lester,  of  Bamesville,  for  plain- 
tiffs in  error. 

Jas.  R.  Davis,  of  Thomaston,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  reversed. 

BROYLDB,  a  J.,  and  BLOODWORTH,  J., 
concur. 
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(28  Ga.  App.  861) 
O'QUINN  V.  EDMONDSON.    (No.  13061.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  8»  1922.    Rehearing  Denied  April 

11,  1922.) 

(8vUabu9  by  the  Court.) 

I.  Trial  ^=s>295( I)— Instructions  to  be  oonsld- 
ored  !•  light  of  faots  and  entire  charge. 

The  excerpts  from  the  charge  of  the  court, 
complained  of  in  the  motion  for  a  new  trial,  do 
not,  when  considered  in  the  light  of  the  entire 
charge  and  the  facts  of  the  case,  require  a  re- 
versal of  the  judgment. 


2.  Error  eored  by  writing  off  portion  ef  verdiot. 

The  error  in  the  verdict  (in  favor  of  the 
plaintiff),  pointed  out  in  ground  6  of  the  motion 
for  a  new  trial,  was  cured  by  the  plaintiff  in 
writing  off  from  the  verdict  a  certain  portion  of 
the  amount  found  as  attorney's  fees,  and  in- 
serting in  the  judgment  that  the  judgment  was 
to  bear  no  interest  whatever  in  the  future. 

3.  Appeal  and  error  4=^1033(9) —  Defendant 
oannot  complain  that  vertflot  for  plaintiff  loss 
than  it  should  have  been. 

The  facts  of  the  instant  case  distinguish  it 
from  the  case  of  Biilner  v.  lYler,  9  Ga.  App. 
659,  71  S.  B.  112a  Furthermore,  while  under 
the  facts  of  this  case  the  verdict  in  favor  of 
the  plaintiff  was  equivalent  to  a  finding  that  no 
fraud  had  l>een  practiced  by  the  plaintiff,  and 
while  the  jury  should  have  returned  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for, 
the  defendant  will  not  be  heard  to  complain  that 
the  plaintiff's  recovery  was  less  than  it  should 
have  been,  as  such  an  error  is  harmful  to  the 
plaintiff  only.  Groover  v.  HardemaUt  21  Ga. 
App.  661,  94  S.  £.  812,  and  dtotion. 


4.  Appeal   and   error  ^=»  1 005  (2)  —  Approved 
verdiot  authorized  hy  evidence  not  disturbed. 

The  verdict  was  authorized  by  the  evidence^ 
and,  having  been  approved  by  the  trial  court 
and  no  material  error  of  law  appearing,  this 
court  is  without  authority  to  interfere. 

Error  from  (3ity  Court  of  Valdosta;  J.  G. 
Crawford,  Judge. 

Action  by  J.  J.  Edmondson  against  B.  D. 
<yQuin)[L  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

E.  N.  WUcox,  and  J.  J.  Murray,  both  of 
Valdosta,  for  plaintiff  in  error. 

A.  T.  Woodward  and  Dan  K.  Bruce,  both 
of  Valdosta,  for  defendant  in  error. 

BROYLES,  0.  J.    Judgment  affirmed. 
LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(28  Oa.  App.  848) 
IMARTIN  V.  STATE.    (No.  13203.) 

(Omrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  7,  1922.) 

(ByUahui  hy  ih€  OowrU) 

Larceny  ^=»6 1— Circumstantial  evidence  hold 
insufllolent  to  support  a  oonviotion  of  larosny 
from  tlie  honae. 

The  defendant  was  convicted  of  the  offense 
of  larceny  from  the  house.  He  was  convicted 
solely  upon  circumstantial  testimony.  The  evi- 
dence, while  raising  a  suspicion  of  his  guilt, 
does  not  exclude  every  other  reasonable  hy- 
pothesis than  that  of  guilt.  For  the  reason 
that  the  verdict  was  not  authorized  by  the  evi- 
dence, it  was  error  to  overrule  the  motion  for 
a  Dew  triaL 

Error   from   City  Court   of  Blackshear; 
R.  O.  Mitchell,  Jr.,  Judge. 
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Norman  Martin  was  eonTlcted  of  larceny 
from  tbe  bouse,  and  he  brings  error.  Be- 
versed. 

The  prosecuting  witness,  W.  A.  Cleland, 
testified  that  be  found  that  certain  parts  of 
bis  automobile  had  been  stolen,  and  found  two 
tracks,  one  being  a  barefooted,  flat  track  like 
defendant's  and  one  with  shoes,  leaving  the 
place  where  the  car  was;  that  the  day  fol- 
lowing  the  theft  he  followed  the  tracks  to  a 
point  near  the  home  of  defendant's  brother, 
where  defendant  lived;  that  he  and  one  with 
him  called  out  defendant  and  another  broth- 
er, and  took  them  back  to  the  field  where  the 
tracks  were,  and  had  defendant  put  his  foot 
In  the  track,  and  that  defendant  "tried  to 
press  It  this  way  (indicating),  and  did  not 
put  It  In  straight  down  In  the  track,"  and  it 
lo<rfced  exactly  like  hla  track,  and  his  foot 
fitted  the  track;  that  they  found  the  wind 
shield  and  fender  near  defendant's  brother's 
house  close  to  the  road  where  they  tracked 
them,  and  the  casings  In  a  bunch  of  bushes 
back  of  the  brother's  barn,  but  not  on  his 
land,  the  bam  being  across  the  street  from 
the  house;  that  they  did  not  find  any  of  the 
property,  at  the  brother's  home,  or  In  his 
field,  or  on  his  premises,  but  found  some  of  it 
about  40  or  50  yards  from  the  bam,  and 
some  about  100  yards  from  the  dwelling 
house;  that  they  were  In  the  house,  and 
looked  around,  but  did  not  find  anything  ex- 
cept some  wet  shoes  and  clothes;  that  the 
tracks  came  right  up  to  the  front  gate  of  the 
house ;  that  It  had  rained  a  good  deal  on  the 
day  before  the  theft,  and  was  rainy  weather ; 
that  defendant,  his  brother,  and  his  broth- 
er's family,  and  another  brother  all  lived  in 
the  hous^  Another  witness  testified  that  he 
was  present  when  defendant  put  his  foot  In 
the  track,  and  that  It  seemed  to  fit  exactly. 
He  further  testified  that  defendant  did  not 
try  to  disfigure  the  track  or  distort  his  foot, 
but  placed  It  straight  down  In  the  track  In 
a  careful  manner.  Defendant  in  his  state- 
ment said  that  he  knew  nothing  about  who 
got  the  prosecutor's  things;  that  he  did  not 
get  them,  but  was  at  home  at  his  brother's 
house  on  the  night  the  prosecutor  said  they 
were  missed ;  that  on  the  day  before  he  was 
hauling  wood,  and  got  very  wet;  that  as  he 
was  crossing  a  branch  the  car  of  a  man  be- 
hind him  stopped,  apparently  in  the  water, 
and  that  he  walked  back  in  and  helped  him 
through,  and  that  this  was  how  his  clothes 
came  to  be  wet;  that  the  track  where  the 
prosecutor  made  him  j^ut  his  foot  was  In 
soft  ground,  and  was  sobbed,  and  the  dirt 
had  sunken  In  around  it  and  the  track  was 
about  the  slse  of  his  track  at  the  time,  but 
trom  the  way  the  damp  ground  and  water 
had  afTected  It  it  must  have  been  much  lar- 
ger; and  that  It  was  not  his  track  because  he 
was  not  there,  and  did  not  make  it,  and  had 
nothing  to  do  with  taking  the  goods.  The 
prosecuting  witness  was   recalled   and   on 


cross-examination  testified  that  the  artldea 
were  found  a  few  days  after  the  following  of 
the  tracks,  and  that  defendant  was  then  In 
jalL  The  chief  of  police  testified  that  he 
was  at  the  home  of  defendant's  brother  the 
day  after  the  goods  were  missed  to  see  if 
he  could  find  any  of  the  goods,  but  they  were 
not  foimd  for  several  days;  that  he  saw  a 
pair  of  overalls  that  were  wet ;  that  he  could 
not  say  what  wet  them,  and  it  might  have 
been  from  wading  in  bushes  or  a  branch. 
There  was  also  evidence  that  the  prosecutor 
had  a  gun  at  the  time  defendant  was  asfeed 
to  put  his  foot  in  the  track,  and  evidence 
claimed  to  show  that  defendant  was  actinia 
under  duress,  but  the  court  admitted  the  evi- 
dence as  to  the  comparison  of  his  foot  with 
the  track. — Statement  by  editor. 

I.  J.  Bussell  and  H.  L.  Oausey,  both  of 
Alma,  for  plaintiff  In  error. 

S.  Thomas  Memory,  8oL»  of  Blackshear, 
for  the  State. 

LUKE,  J.    Judgment  reversed. 

BBOYLES,  a  J.,  and  BIX>ODWOBTH. 
J.,  concur. 


(28  Oa.  App.  407) 

LIGGETT  A  MYERS  TOBACCO  CO.  V.  DA- 
VIS.    (No.  12803.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

UbltcIl  20,  1922.    Behearing  Denied 

April  18,  1922.) 

(ByUabw  hy  the  Court  J 

1.  Master  and  servant  ^=»2f7(3)  —  Iniary  te 
servant  knewlng  defect  not  aetionable. 

No  liability  attaches  to  a  master  for  person- 
al injuries  to  a  servant,  caased  by  defects  in  a 
machine  furnished  by  the  master  to  the.  servant, 
where  it  appears  that  the  servant  knew  or  pos- 
sessed equal  means  with  the  master  of  know- 
ing of  the  defect,  and  could  by  the  exercise  of 
ordinary  care  have  discovered  it.  Civil  Code 
1910,  §  8131. 

2.  Master  and  servant   ^=5>217(I9)— Risk  ef 
Injury  by  baek-flrlng  of  automobile  assnnied. 

This  was  a  suit  for  d^ages  for  personal 
injuries  received  by  an  employee,  caased  by 
the  "back-firing"  of  a  Ford  automobfle,  which 
had  been  furnished  to  the  employee  by  the  em- 
ployer, to  be  used  by  the  employee  in  his  work 
as  salesman  for  the  employee,  resulting  in  the 
crank  handle  striking  the  employee's  arm  and 
breaking  it  The  automobile  had  been  turned 
over  to  the  employee  in  good  condition,  with  in- 
structions that,  if  it  needed  repairs  at  any  time, 
he  was  to  take  it  to  a  shop  and  have  it  repair- 
ed. He  had  driven  the  antomobile  for  several 
weeks,  and  had  it  repaired  several  times.  Tte 
automobUe  had  "back-fired**  and  "kicked**  the 
employee  severfd  times  while  It  was  in  his  pos- 
session prior  to  the  time  when  he  was  injured. 
Just  prior  to  tiie  time  when  he  was  injured,  the 
employee  had  a  short  vacation,  and  during  that 
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time  the  automebfle  had  been  placed  by  the  ein« 
ployee  In  a  shop  for  repairs.  After  it  had  been 
BO  repaired  it  was  used  for  a  day  or  so  by  an- 
other employee  of  the  defendant,  and  by  this 
employee  returned  to  the  shop  in  which  it  had 
been  placed  by  the  plaintiflC  When  the  plaintiff 
got  the  automobile  out  of  the  shop,  after  his 
Vacation,  and  had  gone  a  short  distance  up 
the  street,  the  automotnle,  stopped,  and  when 
he  endeavored  to  crank  it  the  engine  "back- 
fired" and  injured  him.  It  appearing  from  the 
evidence  that  the  plaintiff  knew  or  had  equal 
means  of  knowing  of  the  defect  in  the  automo- 
bile, it  any  existed,  and  by  the  ezerdse  of  or- 
dinary care  could  have  known  thereof,  or  that 
in  attempting  to  "crank  up**  the  engine  he  as- 
sumed an  ordinary  risk  of  his  employment,  and 
failed  to  exercise  his  own  skill  and  diUgence 
to  protect  himself,  the  court  erred  in  not 
granting  the  defendant's  motion  for  a  new  trial. 
Thompson  ▼.  6a.  Ry.  &  Power  Co.  (Oa.  App., 
No.  1265)  110  8.  B.  762;  Wing  y.  Savannah 
Guano  Co.,  17  Oa.  App.  534  (1),  87  S.  B.  827. 

Blrror  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  D.  B.  Davis  against  the  Lig- 
gett &  Myers  Tobacco  Company.'  Judgment' 
for  plaintiff,  and  defendant  brings  error. 
Reversed* 

A.  H.  Davis,  of  Atlanta,  tor  plaintiff  in 
error. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
defendant  in  error. 

HIIiL^  J.    Judgment  reversed. 

JBNKINS,  P.  J.,  and  STBPHENS,  J.,  con- 
cur. 


(28  Oa.  App.  S44) 

FLETCHER   v.  STATE.    (No.    13144.) 

(Coort  of  Appeals  of  Oeorgia,  DHMon  No.  1. 

March  7,  1022.) 

(SytlahuM  ly  the  0<mri,) 

Dmakards  $=>!  I— Indictment  for  being  at  an- 
other's residenoe  In  an  intoxfoated  condition 
not  demnrrable  as  vagoe  and  Indefinite;  evN 
dence  held  sufRcisnt  to  support  conviction. 

The  defendant  was  convicted  of  having 
been  and  appearing  within  the  curtilage  of  the 
private  residence  of  another  in  a  drunken  and 
intoxicated  condition,  caused  by  the  excessive 
use  of  intoxicating  liquors,  etc.  The  indictment 
in  this  case  was  not  subject  to  the  special  de- 
murrers urged  against  it.  The  evidence  au- 
thorized the  conviction,  the  verdict  has  the  ap- 
provid  of  the  trial*  judge,  and  it  was  not  error 
for  any  reason  assigned  to  overrule  the  motion 
for  a  new  triaL 

Error  from  Superior  Court,  Long  County; 
W.  W.  Sbeppard,  Judge. 

M.  M.  Fletcher  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 


The  indictment  diarged  defendant  with  the 
offense  of  misd^neanor,  for  that  he  on  a  date 
named,  unlawfully,  etc.,  was  and  appeared 
in  a  drunken  and  intoxicated  KK>ndition  with- 
in the  curtilage  of  the  private  residenoe  oc- 
cupied by  Mrs.  Agnes  Hodges,  and  others 
named,  said  private'  residence  not  being  in 
defendant's  exclusive  possession,  and  which 
drunken  and  intoxicated  condition  was  caus- 
ed by  the  excessive  use  of  intoxicating  wines, 
beers,  liquors,  and  opiates,  and  made  mani- 
fest by  boisterousness,  by  indecent  condition 
and  acting,  by  vulgar,  profane,  and  unbe- 
coming language,  and  by  violent  discourse, 
contrary  to  the  laws  of  the  state,  etc  De- 
fendant demurred  on  the  grounds  that  the 
indictment  was  too  Tague,  indefinite,  and 
uncertain  to  put  him  ui>on  notice  of  the  spe- 
cific charge,  and  that  it  was  defective  in  that 
it  failed  to  allege  the  language  alleged  to 
have  been  used  and  alleged  to  have  been 
vulgar,  profane,  and  unbecoming,  and  failed 
to  set  forth  what  acts  or  conduct  constituted 
the  boisterousness  alleged,  or  what  acts  or 
conduct  constituted  the  Indecent  condition 
or  acting  alleged,  and  said  indictment  fails 
to  allege  what  acts  or  conduct  constituted 
the  violent  discourses  alleged. 

Mrs.  Agnes  Hodges,  sworn  for  the  state, 
testified: 

"I  live  in  the  sixteenth  G.  M.  district  of  Long 
county,  Ga.,  and  was  living  there  on  the  10th 
day  of  June,  1021.  My  husband  was  dead  at 
that  time,  and  me  and  my  children  named  in  the 
indictment  occupied  the  house  since  my  hus- 
band's death.  On  10th  day  of  June,  1921,  M. 
M.  Fletcher  came  to  my  home  where  I  was  liv- 
ing, came  there  in  his  car.  Then  I  came  to 
the  front  door.  He  was  in  my  porch,  and  t 
realized  when  I  walked  out  that  he  was  drunk. 
He  was  leaning  against  a  post  in  the  front 
porch.  He  said  he  came  to  see  about  some 
lumber. 

"He  came  into  the  house  and  stood  up  by  the 
mantel  piece,  at  one  end  of  the  mantel  piece, 
and  I  was  at  the  other  end.  He  kept  talking 
and  wouldn't  go,  and  finally  commenced  talking 
about  my  getting  married  again.  He  said  1 
ought  to  get  married  again,  and  I  told  him  I 
didn't  want  to  get  married  again.  He  kept  on 
about  my  getting  married  again,  and  he  finally 
said,  'It's  much  better  to  be  married.'  He 
said,  Ton  know  the  difference  in  being  married 
and  being  sin^e.'  I  smelled  liquor  on  his 
breath,  I  finally  went  into  the  kitchen  to  get 
away  from  him,  and  he  followed  me  on  in  the 
kitchen  and  set  down  in  the  window  and  begun 
talking  about  fish  bait,  and  my  little  girl  said 
there  was  some  out  in  a  box  in  the  yard,  and 
he  tried  to  get  my  little  girl  out  of  the  kitchen 
by  telling  her  to  go  out  there  and  look  see  if 
there  was  any  fish  bait. 

"He  kept  asking  me  if  I  was  going  to  Lud- 
owid,  and  I  told  him  no.  I  finally  went  to  the 
woodpile,  and  he  followed  me  on  out  there  and 
said  to  me  in  a  very  low  tone  of  voice,  *How 
about  me  coming  back  over  hare  to-night?'  .M. 
Bi.  Fletcher  is  a  married  man.    I  ordered*  him 
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to  leave,  and  be  left  He  came  back  to  my 
house  in  about  30  minutes.  I  know  he  was 
drunk  because  he  was  driving  bis  car  back  and 
to  across  the  road  recklessly.  I  do  not  know 
what  he  was  drinking." 

Defendant's  statement  was  as  follows: 

"Gentlemen  of  the  jury,  I  am  not  guilty  of 
this  charge.  I  went  to  Mrs.  Hodges  on  the 
time  testified  about  by  her,  but  I  positively  was 
not  drunk.    I  am  not  guilty." 

— Statement  by  editor. 

M.  Price,  of  Ludowici,  for  plaintiff  in  er- 
ror. 

J.  Saxton  Daniel,  SoL  Gen.,  of  Ciaxton,  for 
the  State. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(90  W.  Va.  64«> 

R0US8  V.  ROUSS  «t  al.     (No.  4363.) 

(Supreme  CJourt  of  Appeals  of  West  Virginia^ 

March  28, 1922.) 

(SyUdbuM  hy  ike  Court.) 


(28  Qa.  App.  424) 

W.  C.  DUNHAM  LUMBER  CO.  V.  TUMLIN 
LUMBER  CO.  (No.  12800.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  1,  1922.) 

(SyUabuB  by  the  Ooutt.) 

Ploadlag  «s»234^Fliriio  of  paper  without  per- 
mission or  allowance  not  an  amonilmont. 

This  case  is  controlled  by  the  ruling  of  the 
Supreme  Court  in  Clark  v.  Oanson,  144  Ga.  544, 
87  S.  E.  670,  wherein  it  was  held  that  "the 
mere  filing  in  the  office  of  the  derk  of  the  su- 
perior court  of  a  paper  called  an  amendment* 
but  .without  any  allowance  by  the  judge  or  or- 
der permitting  it  to  be  filed,  does  not  amount  to 
amending  the  petition."  No  amendment  to  the 
petition  having  been  "made,"  within  the  time 
allowed  by  the  previous  order  of  the  judge,  the 
judgment  of  the  court  below  in  dismissing  the 
petition  and  in  overruling  the  motion  to  rein- 
state must  stand. 

Bhrror  from  Superior  Court,  Haralson  Coun- 
ty;  F.  A.  Irwin,  Judge. 

Action  by  the  W.  C.  Dunham  Lumber  Ck>m- 
pany  against  the  Tumlln  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Milner  ft  Farkas,  of  Albany,  for  plaintiff 

in  error. 

M.  J.  Head,  of  Tallapoosa,  for  defendant  in 
error. 

JBNKINS,  P.  J.    Affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


1.  Deeds  ^=:>19— Deed  cannot  be  sot  aside  for 
mere  failure  to  perform. 

A  deed,  executed  and  delivered  to  the  gran- 
tee therein,  in  consideration  of  a  promise  to 
perform  an  act  beneficial  to  the  grantor,  cannot 
be  set  aside  on  the  mere  ground  of  faDure  of 
performance  of  the  promise,  in  the  absence  of 
peculiar  circumstances  making  the  perform- 
ance, rather  than  the  promise  itself,  the  real 
consideration,  as  in  the  case  of  a  conveyance 
upon  condition  that  the  grantee  shall  support 
the  grantor. 

2.  Wills  ^&»796— Devisee  of  remainder  after 
conditional  life  estate  cannot,  after  aocopt- 
anoe  of  devise,  revoke  acoeptanoe  and  oanoel 
his  quitclaim  deed  to  life  tenant  for  mlaap- 
prehonaion,  failure  of  oonslderallon,  or  fraud. 

If  a  devisee  in  a  devise  of  a  remainder  in 
fee  in  land,  whether  vested  or  contingent,  after 
a  conditional  life  estate  therein,  subject  to  a 
charge  of  legacies  in  favor  of  other  persona, 
executes  and  delivers  to  the  life  tenant  a  quit- 
claim deed,  by  which  the  condition  in  the  life 
estate  is  eliminated  as  to  him,  in  consideration 
of  a  promise  by  the  life  tenant  to  obtain  an 
agreement  by  the  legatees,  postponing  pay- 
ment of  the  legacies  until  termination  of  the 
life  estate,  whidb  fails  of  performance,  and 
then  accepts  the  devise,  he  cannot  revoke  or 
withdraw  his  acceptance  and  cancel  the  deed, 
on  the  ground  of  acceptance  under  a  misap- 
prehension of  his  right,  failure  of  considera- 
tion, or  fraud  in  the  transaction. 

3.  Remainders  ^s»  1 4— Contingent  rMnainder 
may  be  alienated  by  deed  or  will. 

By  virtue  of  section  5  of  chapter  71  (sea 
8743)  of  the  Code,  a  contingent  remainder  In 
land  is  susceptible  of  alienation  by  deed  or 
will. 

4.  Wills  ^=»792(5)— Devise  of  remainder  sub- 
ject to  legacies  is  presumed  benelloIaJ,  and 
vests  legatee  wltli  right  superior  to  option 
or  offer  of  oonveyanoe  in  oonsldemtioii  of 
payment  of  legacies. 

A  devise  of  such  a  remainder  made  onerous 
by  reason  of  a  charge  of  legacies  thereon,  in 
consequence  of  which  the  devisee  might  deem 
it  advisable  not  to  accept  it,  is  nevertheless 
presumed  to  be  beneficial  to  him,  and  it  vests 
a  right  in  him  superior  to  a  mere  option  or 
offer  of  conveyance  to  him  in  consideration  of 
his  payment  of  the  legacies. 

5.  Deeds  ^3>60— Escrows  «s»3— Delivery  by  a 
grantor  to  grantee  is  absolute  and  cannot  bo 
so  delivered  In  escrow. 

Delivery  of  a  deed  to  the  grantee  by  the 
grantor  is  absc^utei  A  deed  cannot  be  so  de- 
Uvered  in  escrow. 

Appeal    from    Circuit    Court,    Jefferson 
County. 

Suit  by  Peter  W.  Rouss  against  Bettie  A. 
Rouss  and  others,  and  from  a  decree  sustaln- 
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ing  a  demurrer  to  the  bill  and  dismissing  It, 

the  plaintiff  appeals.    Affirmed. 

James  M.  Mason,  Jr.,  of  Gharlestown,  for 
appellant 

Brown  ft  Brown*  of  Charlestown,  for  ap- 
pellees. 

POFPENBARGER,  P.  The  decree,  under 
review  on  this  appeal,  sustained  the  demur- 
rer to  the  bill  filed  by  the  appellant  and  dis- 
missed it 

Cancellation  of  a  deed  executed  for  a  pe- 
culiar puri>ose  and  under  anomalous  circum- 
stances is  the  object  of  the  bill.  The  opinion 
filed  in  Page  v.  Rouss,  86  W.  Va.  305,  103  S. 
B.  289,  13  A.  li.  R.  933,  reveals  the  situation 
of  the  parties,  the  nature  of  the  subject  of 
the  deed,  and  facts  that  may  indicate  the  mo- 
tives impelling  or  inducing  the  parties  to  en- 
ter Into  the  transaction  in  respect  of  which 
relief  is  sought. 

The  exact  terms  and  provisions  of  the  deed 
in  question  are  not  disclosed.  It  was  not 
made  an  exhibit  of  the  bill  which  purports 
to  set  forth  only  its  legal  effect,  by  allega- 
tion. It  is  described  in  the  bill  as  being  "a 
quitclaim  deed  for  a  life  estate"  in  favor  of 
Bettie  A.  Rouss,  widow  of  Wm.  W.  Rouss,  in 
the  homestead  farm  of  the  deceased  husband, 
known  as  Shannon  Hill,  executed  and  placed 
in  her  hands  by  Peter  W.  Rouss,  the  appel- 
lant By  the  will  of  her  husband  the  widow 
was  given  a  conditional  life  estate  in  the 
property,  and  the  appellant  a  contingent  re- 
mainder in  fee  therein,  upon  condition  of  his 
payment  of  six  $2,000  sums  to  other  nephews 
and  a  niece  of  the  testator,  or  to  such  of 
them  as  should  be  living  at  the  termination 
of  the  widow's  estate.  Her  life  estate  was 
conditioned  upon  her  remaining  unmarried. 
E)vidently,  desiring  abrogation  of  this  at- 
tempted restraint  upon  her  liberty,  she  ob- 
tained the  deed  in  question.  The  bill  alleges 
that  she  personally  applied  for  It  in  New 
York,  the  place  of  residence  of  the  appellant, 
and  obtained  it  by  i)ersuasion  and  upon  her 
promise  not  to  make  any  use  of  it,  until  she 
should  have  obtained  a  writing  signed  by  the 
six  legatees,  binding  them  to  a  postponement 
of  payment  of  the  demonstrative  legacies  pro- 
vided for  them,  by  the  will,  until  her  death. 
Execution  of  the  deed  was  not  withheld, 
however,  for  procurement  of  such  an  agree- 
ment It  was  prepared  by  her  attorney,  ex- 
ecuted by  the  appellant,  and  placed  in  her 
hands,  upon  condition  that  she  should  make 
no  use  of  it,  in  advance  of  procurement  of 
the  agreement  The  agreement  was  pre- 
pared and  executed  by  the  nephew  she  later 
married,  and  an  attempt  was  made  to  get 
others  of  them  to  execute  It.  Failing  in  her 
effort  to  obtain  their  signatures,  she  aban- 
doned the  attempt  She  applied  for  the  deed 
January  18,  1915,  and  obtained  it  February 
6, 1915.    Four  days  after  she  made  the  appli- 


V.  ROUSS  587 

as.) 

cation,  she  executed  a  renunciation  of  the 
will,  but  did  not  then  record  it  She  put  the 
deed  on  record  March  16,  1915,  recorded  the 
renunciation  March  18,  1915,  and  married 
Milton  O.  Rouss,  one  of  the  demonstrative 
legatees,  August  18, 1916.  The  result  is  that 
she  has  her  former  husband's  personal  es- 
tate, a  second  husband,  and  a  full  and  uncon- 
ditional life  estate  in  the  whole  of  Shannon 
Hill,  while  the  appellant  has  five  of  the  $2,- 
000  legacies  due  on  his  hands  now  and  must 
await  her  death  to  get  possession  of  Shan- 
non Hill,  unless  he  can  succeed  in  this  at- 
tempt to  nullify  and  cancel  the  deed. 

Careful  and  mature  inspection  and  analy- 
sis of  the  bill  have  failed  to  disclose  allega- 
tions of  fact  sufficient,  if  proved,  to  establish 
any  fraud  in  the  transaction.  Ignorance  of 
the  renunciation  of  the  will,  on  the  part  of 
the  appellant  at  the  date  of  execution  of  the 
deed,  did  not  operate  in  any  way  to  his  prej- 
udice. He  knew  the  widow  had  absolute 
right  to  renounce  it  at  any  time  within  a 
year  from  the  date  of  the  probate  thereof, 
and,  in  the  execution  of  the  deed,  he  did  not 
bind  her  by  a  collateral  agreement,  or  other- 
wise, not  to  renounce  it  The  time  of  renim- 
ciation,  with  respect  to  execution  of  the  deed, 
is  not  in  any  sense  material.  Subsequent  re- 
nunciation would  have  had  exactly  the  same 
effect  as  prior  renunciation.  The  application 
for  the  deed  cannot  be  deemed  to  have  been  a 
representation  or  promise  either  not  to  re- 
nounce Or  not  to  marry.  The  bill  makes  no 
such  claim.  Nor  is  there  any  allegation  of 
a  promise  to  obtain  the  agreement  respecting 
the  time  of  payment  of  the  legacies,  with  in- 
tent at  the  time  thereof,  not  to  perform,  or  of 
any  false  representation  that  such  an  agree- 
ment had  been  arranged  for  in  advance,  or 
was  possible  of  procurement 

[1]Jf  the  transaction  the  biU  seeks  to  ab- 
rogate, involved  no  more  than  a  conveyance 
of  real  estate,  in  consideration  of  a  promise 
on  the  part  of  the  grantee  to  do  something 
beneficial  for  the  grantor,  and  failure,  after 
the  conveyance,  to  perform  the  promise 
there  could  be  no  relief  on  the  ground  of  fail- 
ure of  consideration.  In  the  absence  of  pecul- 
iar circumstances.  Except  in  the  instance  of 
a  conveyance  in  consideration  of  support  of 
the  grantor  by  the  grantee,  no  authority  has 
been  found  for  rescission  or  forfeiture  for 
nonperformance  of  the  promise  constituting 
the  consideration  of  a  conveyance,  whether  it 
be  one  to  pay  money  or  to  do  some  other  act, 
in  the  absence  of  a  forfeiture  clause  in  the 
deed.  On  the  contrary,  there  is  much  au- 
thority against  right  to  such  relief.  McGraw 
Oil  Co.  V.  Kennedy,  65  W.  Va.  595,  64  S.  E, 
1027,  28  L.  R.  A.  (N.  S.)  959;  Core  v.  Petro- 
leum Co.,  52  W.  Va.  276,  43  S.  B.  128;  Thomp- 
son V.  Jackson,  8  Rand.  (24  Va.)  504,  15  Am. 
Dec.  721;  Kellar  v.  Craig,  126  Fed.  630,  61 
C.  C.  A.  366;  Lawrence  v.  Gayetty,  78  Cal. 
126,  20  Pac.  382,  12  Am.  St.  Rep.  29;  Bhein- 
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gans  T    Smith,  161  CaL  362,  119  Pac  494, 
Ann.  Cas.  1913B,  1140. 

[2]  However,  as  this  transaction  may  have 
included  an  election  to  accept  the  devise  and 
•  therefore  may  have  been  more  than  an  or- 
dinary conveyance  of  real  estate,  in  consider- 
ation of  a  promise,  it  may  not  fall  within  the 
rule  to  which  reference  has  Just  been  made. 
The  election,  if  made  by  execution  of  the 
deed,  subjected  the  grantor  to  a  heavy  col- 
lateral obligation  without  any  reciprocal  or 
corresponding  benefit.  The  widow  could  mar- 
ry and  thus  mature  the  legacies,  without  sur- 
rendering to  the  appellant  the  possession  of 
the  property.  This  result  she  promised  to 
provide  against  by  procurement  of  the  post- 
ponement agreement  Upon  that  promise  the 
election  was  made,  if  made  at  all  at  that 
time.  Failure  of  performance  of  that  prom- 
ise might  be  good  ground  of  revocation  of  the 
election  made  in  advance  of  expiration  of  the 
period  allowed  by  the  will,  in  which  to  elect. 
The  appellant  was  not  bound  to  elect  until 
after  the  marria'ge  or  death  of  the  widow, 
whichever  should  first  happen.  If,  under 
these  circumstances,  he  could  have  revoked 
his  election  or  withdrawn  from  it,  on  failure 
of  the  inducement  to  the  premature  making 
thereof,  it  may  be  that  the  deed  could  have 
been  canceled,  It  being  only  a  part  of  an  en- 
tire transaction,  a  substantial  part  of  which 
had  failed  or  was  voidable.  But  this  avenue 
of  escape.  If  any,  was  effectually  closed  by 
an  unequivocal,  deliberate,  written  election 
made  about  a  year  after  the  execution  of  the 
deed,  recordation  thereof  and  of  the  renunci- 
ation of  the  will  and  failure  of  the  promise. 
The  bill  8i)ecifically  admits  this,  saying: 

'Tlalntilf  did  not  dedde  to  accept  the  devise 
imtil  February  10,  1916,  when  he  so  wrote  the 
said  widow.** 

This  election  made  after  failure  of  tl)e  in- 
ducement, or  ratification  of  the  previous  elec- 
tion, if  any,  cannot  be  deemed  to  have  been 
made  in  ignorance  of  any  material  fact  or 
right,  or  upon  any  failing  inducement,  where- 
fore it  is  impossible  to  perceive  any  ground 
upon  which  it  can  now  be  revoked.  More^ 
over,  the  bill  does  not  seek  revocation  there- 
of. Its  theory  is  that  there  was  no  election 
until  February  10,  1916»  and  that,  because 
there  had  been  none  at  the  date  of  the  deed, 
and  the  contingent  remainder  had  not  become 
vested,  the  deed  neither  passed  nor  relin- 
quished any  estate  or  right,  and,  being  volun- 
tary, there  is  no  element  of  estoppel,  and  it 
can  be  canceled. 

[3, 4]  But  for  section  5  of  chapter  71  (sec. 
3743)  of  the  Code,  changing  the  doctrine  of 
the  common  law,  as  to  the  subject  of  con- 
veyance, this  theory  might  be  tenable.  At 
common  law,  a  contingent  remainder,  assum- 
ing the  right  of  the  appellant  to  be  one,  was 


not  a  subject  of  alienation.  The  statute  pro- 
vides that  any  interest  in  or  claim  to  real  es- 
tate may  be  disposed  of  by  will  or  deed,  and 
it  is  admitted  that  a  contingent  remainder  is 
an  interest  in  or  claim  to  real  estate  within 
the  meaning  of  the  statutory  terms.  An  at- 
tempt is  made,  however,  to  avoid  the  effect 
of  the  conveyance  under  the  statute,  by  the 
contention  that  the  devise  to  the  appellant 
was  the  legal  equivalent  of  an  option  in  him 
to  purchase  the  property,  at  the  marriage  or 
death  of  the  widow,  at  the  price  of  $12,000. 
Of  course,  he  was  not  bound  to  accept  the  de- 
vise, but  the  law  presumes  an  advantage  in 
it  to  him  and  also  his  acceptance,  in  the  ab- 
sence of  a  disclaimer  or  conduct  signifying 
intent  to  do  so.  Jarman,  Wills,  556;  Sbepp. 
Touch.  284,  285:  Stacey  v.  Elph,  1  llyl.  ft  K. 
105;  In  re  Birchall,  40  Gh.  D.  436.  The  will 
itself  vests  an  interest  in  or  claim  to  the 
land,  although  it  is  conditional,  and  the  stat- 
ute makes  it  a  subject  of  alienation  by  deed. 
It  is  in  no  legal  sense  a  mere  option  to  buy 
the  property.  The  will  carves  out  of  the  en- 
tire estate,  a  life  estate,  leaving  a  remain- 
der in  fee,  and  disposes  of  both,  giving  an  es- 
tate in  possession  to  the  life  tenant  and  the 
remainder  in  fee,  conditionally,  to  the  re- 
mainderman. The  estate  in  remainder, 
whether  vested  or  contingent,  is  created  by 
the  wilL  And  it  may  be  vested.  See  2  Min. 
Inst  (2d  Ed.)  337.  If  not,  it  is  a  right  in 
land.  Id.  362.  If  a  contingent  remainder, 
the  devisee  has  an  estate  in  expectancy. 
Though  contingent,  that  right  in  him  did  not 
await  the  happening  of  the  contingency 
which  will  vest  the  remainder  and  give  him 
right  of  possession.  It  sprang  into  existence 
by  virtue  of  the  will,  on  the  death  of  the 
testator.  Alienation  of  such  a  right  by  deed 
was  not  allowed  by  the  common  law,  but  that 
infirmity  did  not  rest  on  lack  of  interest  or 
right  The  inhibition  was  based  upoti  other 
reasons.  By  the  deed  in  question,  it  has  been 
conveyed,  and,  if  the  right  of  disclaimer  in 
the  devisee  was  not  waived  at  the  date  of  ex- 
ecution of  that  instrument,  it  was  later,  and 
before  this  suit  was  instituted,  as  has  been 
demonstrated. 

[5]  Nor  was  there  any  lack  of  delivery  of 
the  deed,  forbidding  its  recall.  The  allega- 
tion of  an  agreemmit,  not  to  make  use  of  it 
until  the  contemplated  stipulation  for  post- 
ponement of  the  legacies  should  have  been 
obtained,  amounts  to  nothing.  Delivery  of 
a  deed  by  the  grantor  to  the  grantee  is  ab- 
solute. Legally,  a  deed  cannot  be  so  deliv- 
ered in  escrow.  Heck  v.  Morgan,  88  W.  Va. 
102,  106  S.  E.  413;  Dorr  v.  Midelburg,  65  W. 
Va.  778,  66  S.  Ew  97,  23  L.  K  A.  (N.  S.)  967. 

Upon  these  prindplee  and  conclusions,  the 
decree  complained  of  will  have  to  be  af 
firmed. 
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ALDER80N  V.  HORSE  CREEK  COAL  LAND 
CO.  •«  al.  (No.  4337.) 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

March  28, 1922.) 

(Syllahua  ly  the  CourtJ 

1.  PartitiOR  «=s>94(3)— Affidavlta  ara  admisai* 
Me  la  support  of  objootlon  to  oonflrmation  of 
report  In  partition. 

Affidayits  are  admiseible  ip  mq^port  of  an 
objection  to  confirmaticm  of  a  report  of  a  par- 
tition of  real  estate,  in  kind,  based  upon  ex- 
ceptions to  the  report,  since  the  partition^  mak- 
ing up,  and  filing  of  the  report  and  confirmation 
are  proceedings  by  way  of  execution  of  the 
decree  adjudicating  the  merits  of  the  cause; 
and  the  evidence  relied  upon  to  sustain  the  ob- 
jection need  not  be  in  the  form  of  depositions. 

2.  Partitloa  ^=»30— An  Intoriook  between  a 
tract  In  soft  held  by  tonancy  in  common  and 
another  tract  purchased  by  one  of  the  ten- 
ants may  ba  Incinded  in  the  partition  suit. 

An  interlock  between  a  tract  of  land  con- 
•titQtlng  the  subject-matter  of  a  suit  for  par* 
tition*  as  to  which  tenancy  in  common  between 
the  parties  thereto  is  admitted  and  asserted, 
and  another  tract  purchased  by  one  of  them, 
whUo  such  relation  subsisted,  may  properly  be 
included  in  the  partition,  with  the  consent  of 
the  other  party,  express  or  implied,  coupled 
with  willingness  on  his  part  to  pay  his  pro- 
portionate share  of  the  purchase  money  of  the 
land  induded  in  the  interlock,  aa  indicated  by 
his  conduct  in  the  salt. 

8.  Partition  ^=»^h"))— Commissioners  aro  not 
bound  to  report  the  facts  showlno  the  equity' 
and  fairness  of  the  partition,  which  matter  la 
presnmed  In  the  hbaenee  of  contrary  showing. 

A  partition  of  land,  shown  by  a  report  made 
by  commissioners  appointed  for  the  purpose 
la  presumed,  in  the  absence  of  anything  in  the 
record  or  on  the  face  of  the  report  disdosing 
the  contrary,  to  be  equitable,  just,  and  fair  in 
an  respects,  and  the  burden  rests  upon  a  party 
thereto  objecting  to  confirmation  of  the  report, 
to  establish  the  contrary  by  a  dear  and  dedded 
preponderance  of  evidence  in  the  form  of  af- 
fidavits, oral  evidence  taken  at  the  bar  of  the 
court,  and  reduced  to  writing,  or  in  such  other 
form  as  the  court  may  direct.  The  commis- 
■ionera  are  not  bound  to  report  the  facts  show- 
ing the  fairness  and  equity  of  the  partition. 

4.  Partition  «s»94(3)— Affidavits  hold  insuf- 
Ment  to  austain  objection  to  report  of  par- 
tition on  the  oronnd  of  nnfalrnoaa  of  dlvl- 
alon  of  coal  landa. 

AlBdavita  filed  in  support  of  an  objection 
to  the  confirmation  of  a  report  of  partition  of 
lands  containing  coal,  on  the  ground  of  relative 
inequality  of  yalne  and  division  of  the  coal  in  the 
land  of  the  excepter  by  a  ravine  or  small 
stream,  so  as  to  render  the  mining  thereof  less 
convenient  than  it  otherwise  would  be,  showing 
nothing  more  than  an  allotment  to  the  ex- 
cepter of  a  r^atively  large  portion  of  the  front 
land,  somewhat  cut  up  by  ravines,  and  in  which 
the  coal  cropa  out,  and  a  small  branch  running 
through  it,  are  insuffident  to  overcome  the 
presumption  of  faimesa  in  the  partition. 


5.  Partition  «=>94(3)— Tha  ooort  wHI  auatain, 
In  its  decroo  of  partition,  righta  of  way  for 
mining  and  timboring  over  lota  as  a  neoea* 
aity  In  the  ahsenoo  of  contrary  proof. 

In  a  partition  in  which  rights  of  way  for 
mining  and  timbering  over  the  lots  assigned  and 
allotted  are  created  in  favor  of  both  parties  to 
the  division,  there  is  a  presumption  of  necessity 
therefor,  which  the  court  will  sustain  in  its 
decree,  in  the  absence  of  proof  of  the  contrary. 

6.  Tenancy  In  common  #=»20(2)— In  an  ac- 
counting oil  partition.  It  la  proper  to  oxdnde 
a  daim  for  puroliaao  money  for  tax  title  In 
exceaa  of  amount  purohaaer  paid  at  the  tax 
aala  and  statutory  aliowancaa. 

In  an  accounting  between  tenants  in  com- 
mon, on  partition  of  the  land,  for  taxes  and 
the  costs  of  redemption  of  the  land  of  one  of 
them  from  an  invalid  tax  sale,  directiy  and  in- 
directiy  paid  by  the  other,  it  is  proper  to  ex- 
dude  a  claim  for  purchase  money  of  the  tax  ti- 
tie  from  a  third  party,  in  excess  of  the  amount 
paid  by  the  purchaser  at  the  tax  sale  and  such 
additional  sums  as  the  statute  secures  to  such 
purdiaser,  with  interest  thereon. 


7.  Tenancy  In  common  ^=>I9(5)— Wliere  ten- 
ant In  oommon  refused  to  disdose  amount 
paid  for  hostile  title  he  may  not  complain  of 
amount  allowed. 

A  tenant  in  common  entitled  to  reimburse- 
ment as  to  a  portion  of  the  purchase  money 
paid  by  him  for  a  hostile  title  covering  the 
common  property,  or  a  part  thereof,  and  un- 
availingly  called  upon,  in  an  accounting,  to  dis- 
dose the  amount  so  paid,  cannot  complain  of 
an  allowance  made  to  him  by  a  commissioner 
in  chancery,  on  account  thereof,  based  upon  the 
purchase  price  redted  in  the  deed  for  the  land 
so  purchased. 

8.  Tenancy  In  oommon  ^3>24<— Allowance  of 
compensation  for  timbier  taken  from  land, 
upon  assumption  that  all  the  iaad  hero  timber, 
held  erroneous. 

An  allowance  In  a  settiement  between  ten- 
ants in  common,  by  way  of  compensation  to 
one  of  them  for  timber  taken  from  the  land  by 
the  other,  upon  the  assumption  that  all  of  the 
land  bore  timber,  notwithstanding  strong  prob- 
ability of  lack  of  timber  on  some  of  it,  disdosed 
by  the  evidence,  is  erroneous. 

9.  Evidenoe  ^s»60l  (4)— The  actual  amount  of 
money  for  which  timber  waa  sold  Is  better 
evidence  of  Its  per  acre  value  than  a  calcu- 
lation based  upon  estlmatea  and  quantities. 

The  actual  amount  of  money  for  which  the 
timber  on  a  tract  of  land  was  sold  by  the  thou- 
sand feet  is  better  evidence  of  its  value  per 
acre  than  a  calculation  at  proved  prices  per 
thousand  feet,  based  upon  a  mere  estimate  of 
the  quantities  of  the  several  kinds  of  timber. 

Appeal  from  Circuit  Ooxsrt,  Boone  County. 

Suit  by  George  P.  Alderson  against  the 
Horse  Creek  CJoal  Land  Ckimpany  and  oth- 
ers. Decree  for  plaintifT  and  the  Coal  Land 
Company  appeala.  Modified,  corrected,  and 
affirmed. 


For  other  eases  see  same  topic  sad  KBT-NOMBBR  la  all  Key-Nambered  Digests  sad  fadezas 
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J.  Blackburn  Watts  and  J.  W.  Kennedy, 
both  of  Charleston,  for  appellant 

Mnrphy  ft  Wade,  of  Madison,  and  W.  B. 
R.  Byrne,  of  Charleston,  for  appellee. 

POFFENBARGER,  P.  The  assignments 
of  error  on  this  appeal  are  predicated  upon 
exceptions  to  two  reports  filed  in  the  cause, 
one  of  which  conditionally  allots  in  parti- 
tion two-thirds  of  each  of  two  tracts  of  land 
to  the  appellee  and  one-third  to  the  appel- 
lant, and  the  other  settles  certain  accounts 
between  them.  The  goreming  principles  are 
stated  In  Alderson  v.  Horse  Creek  Coal  Land 
Co.,  81  W.  Va.  411,  94  S.  B.  716.  The  decree 
complained  of  now  purports  to  apply  them, 
and  accord  the  parties  their  respective 
rights,  in  conformity  therewith. 

[1]  To  the  report  of  the  partition  made  by 
the  five  commissioners  appointed  for  the  pur- 
pose, three  very  general  exertions  were  filed 
by  the  appellant,  owner  of  one-third  of  each 
of  the  two  tracts  of  land,  one  containing 
650.43  acres  and  the  other  616.23.  They 
charge  assignment  of  more  than  two-thirds 
in  value  to  the  appellee  and  less  than  one- 
third  to  the  appellant,  and  wrongful  ai- 
lowance  of  rights  of  way  over  the  parts 
assigned  to  the  latter.  Two  affidavits  were 
filed  In  support  of  the  first  two  of  the  excep- 
tions. The  facts  stated  in  them  seem  to  re- 
late, for  the  most  part,  to  the  partition  of 
the  650.43-acre  tract.  One  is  that  the  allot- 
ment to  the  appellant  includes  part  of  an 
alleged  interlock  between  the  deed,  under 
which  Alderson  and  McClaugherty  held,  and 
a  tract  of  land  known  as  the  Hill  land,  ac- 
quired by  the  appellant,  June  1,  1901,  under 
a  different  title.  Under  the  impression  that 
the  division  line  be'tween  the  two  tracts, 
known  as  tbe  "James  line,"  was  straight, 
contrary  to  the  fact,  William  Thompson, 
commissioner  of  school  lands,  conveyed  to 
Alderson  and  McClaugherty,  by  a  straight 
line  from  one  point  to  another,  and  thus  in- 
cluded about  42  acres  of  the  Hill  tract.  The 
commissioners  in  this  cause,  in  making  the 
partition,  included  this  strip,  awarding  ap- 
proximately one-half  of  it  to  each  of  the  par- 
ties, as  constituting  a  part  of  the  650.43-acre 
tract.  This  is  disclosed  by  the  report  as  well 
as  by  an  afiidavit.  Another  interlock  of  5 
acres,  included  in  the  616.23-acre  tract  and 
assigned  to  Alderson,  occupies  a  like  status. 
It  is  included  in  the  Thompson  deed.  The 
affidavits,  filed  in  support  of  the  exceptions, 
charge  that  the  ooal  in  the  land  allotted  to 
the  appellant  is  relatively  less  in  quantity 
than  that  in  the  land  allotted  to  the  appel- 
lee, because  the  former  gets  the  coal  outcrop 
and  land  fronting  on  streams  and  cut  up  by 
ravines,  while  the  latter  gets  land  in  which 
the  coal  is  comparatively  free  from  loss  by 
such  means.  Another  fact  relied  upon  Is  the 
division  of  the  coal  in  the  land  assigned  to 
the  apiiellant  out  of  the  650.43-acre  tract. 


by  Sugar  Camp  Branch,  constituting  an  ob- 
stacle to  convenient  mining  of  the  tract 

Alleged  inadmissibility  of  the  affidavits  is 
relied  upon  by  the  appellee.  The  exceptions 
to  the  report  form  the  basis  of  a  mere  mo- 
tion for  an  interlocutory  order,  similar  to  a 
motion  for  a  continuance,  an  order  of  sale 
in  an  attachment  proceeding,  a  temporary 
injunction,  the  appointment  of  a  receiver, 
and  a  new  trial.  It  affects  the  merits  of  the 
cause  only  incidentally.  Directly,  it  pertains 
to  mere  execution  of  a  decree  by  which  ev- 
ery legally  important  issue  in  the  cause  has 
been  determined.  Upon  this  conception  of 
the  proceeding,  our  knowledge  of  uniform 
practice  and  the  text  in  30  Cyc.  264,  we  are 
clearly  of  the  opinion  that  the  affidavits  are 
admissible. 

[2]  As  to  the  interlocks,  the  commission- 
ers and  the  court  below  held  that  the  appel; 
lant  is  precluded  from  exclusive  right  to 
them,  under  conveyances  conflicting  with  the 
Thompson  deed,  by  former  adjudication  on 
the  original  bill,  as  was  held  in  respect  of 
its  daim  under  the  Levassor  title,  on  the 
appeal  disposed  of  In  81  W.  Va.  411,  94  S.  E. 
716.  These  interlocks  are  both  included  in 
purchases  made  by  Wlngfleld,  trustee,  while 
he  was  a  cotenant  with  Alderson  in  the 
lands  conveyed  by  the  Thompson  deed, 
wherefore  they  inured  to  the  benefit  of  both 
parties.  The  appellant  cannot  hold  them  ex- 
clusively against  its  cotenant,  in  the  ab- 
sence of  unwillingness  on  the  part*  of  the  lat- 
ter to  reimburse  the  former  as  to  his  propor- 
tionate part  of  the  purchase  money.  Tbe 
status  of  these  two  interlocks  is  the  same  as 
that  created  by  the  Levassor  title.  No  effort 
has  been  made  to  differentiate  them.  We 
deem  is  unnecessary  to  say  whether  the  ap- 
pellant is  precluded  as  to  them  by  a  former 
adjudication. 

[3]  In  connection  with  the  affidavits  set- 
ting up  the  matters  relied  upon  as  ground 
of  impeachment,  failure  of  the  report  to 
show,  by  a  recital  of  facts,  the  equity  and 
fairness  of  the  division,  is  invoked.  Lack 
of  disclosure  of  such  facts  on  the  face  of 
the  report,  or  otherwise,  constitutes  no 
ground  of  impeachment  The  commissioners 
were  under  no  duty  to  report  them.  Wams- 
ley  V.  Mill  Creek  Coal  Co.,  56  W.  Va.  296, 
306,  49  S.  E.  141;  Ransom  v.  High,  37  W. 
Va.  838,  17  S.  E.  413,  38  Am.  St.  Rep.  67; 
McClanahan  v.  Hockman,  96  Va.  392,  31  S. 
E.  516.  In  the  absence  of  evidence  to  the 
contrary,  there  is  a  presumption  of  the  cor- 
rectness of  the  report  It  is  the  right  of  the 
parties  to  attend  the  commissioners  in  their 
work,  and  have  their  suggestions  and  claims 
considered  and  passed  upon,  and,  if  unsuc- 
cessful in  their  efforts  to  obtain  a  fair  divi- 
sion, to  produce  evidence  to  the  oourt,  show- 
ing how,  If  at  all,  they  have  been  wronged. 
A  party  who  has  allowed  a  division  to  be 
made  and  reported,  without  any  effort  on  his 
part  to  have  it  correctly  made,  and  to  show 


W.Va.) 


▲LDEBSON  ▼.  HORSE  ORKEK  COAL  LAND  CO. 

<111S.E.) 


691 


In  what  respect  It  Ib  incorrect,  Ig  in  no  sita- 
atton  to  complain,  and  be  is  not  permitted  to 
do  BO,  nnless  the  wrong  done  him  appears  on 
the  face  of  the  report  or  is  disclosed  in  some 
way  hy  the  record  of  the  cause. 

[4]  Insufficiency  of  the  affidavits  to  over- 
throw the  report,  on  the  ground  of  inequal- 
ity of  value,  all  pertinent  elements  and  mat- 
ters being  considered,  is  obvious.  They  con- 
tain no  data  of  any  kind,  from  which  such 
inequality  can  be  inferred*  The  relative 
quantities  of  coal  are  not  given,  and  the  ad- 
vantages of  location  are  not  set  forth.  Full 
compensation  for  loss  of  coal  cut  out  by  the 
creek  and  ravines  may  be  afforded  in  the 
values  of  the  creek  bottom  lands,  giving 
space  for  dwellings,  stores,  shops,  and  other 
structures  and  enterprises,  and  the  greater 
accessibility  of  the  coal,  reducing  the  ex- 
pense of  operation  and  facilitating  produc- 
tion. Neither  the  exceptions  nor  the  evi- 
dence adduced  in  support  of  them  can  be 
said  to  do  more,  on  the  ground  of  inequali- 
ty, than  to  charge  it  in  very  general  and  in- 
definite terms.  A  report  of  partition  cannot 
be  impeached  in  that  way.  The  presump- 
tion in  favor  of  its  correctness  is  so  strong 
that  it  must  be  permitted  to  stand,  in  the 
absence  of  clear  proof  of  substantial  infirm- 
ity in  it  Carper  v.  Chenoweth,  69  W.  Va. 
729,  72  S.  E.  1031 ;  Ransom  v.  High,  37  W. 
Va.  888,  17  a  E.  413,  88  Am.  St  Rep.  67: 
Henrie  v.  Johnson,  28  W.  Va.  190;  Cross  v. 
Cross,  66  W.  Va.  186,  49  S.  iE.  129;  Smith 
V.  Smith,  77  W.  Ya.  260,  87  S.  E.  866;  Soles- 
berry  V.  Virginian  Ry.  Co.,  78  W.  Va.  642, 
81  S.  E.  986.  Nor  is  any  data  given  as  to  In- 
convenience of  mining. 

[8]  The  presumption  of  correctness,  in  fa- 
vor of  the  report,  prevails  over  the  third  ex- 
ception taken  on  the  ground  of  allowance  of 
easemoits  over  the  lands  allotted  to  the  ap- 
pellant, in  the  form  of  rights  of  way  for  get- 
ting out  the  timber,  coal,  and  other  minerals 
from  the  parts  assigned  to  the  appellee. 
Like  easements  were  imposed  upon  the  lands 
of  the  appellee  in  favor  of  the  appellant 
Such  easements  can  be  imposed  only  upon 
considerations  of  reasonable  necessity. 
Sharp  V.  Kline,  82  W.  Va.  13,  96  S.  E.  441 ; 
Gwlnn  y.  Gwinn,  77  W.  Va.  281,  87  S.  EI  871. 
But,  in  case  of  such  necessity,  a  court  of 
equity,  in  awarding  partition,  may  provide 
for  or  create  the  easements.  They  are  as 
clearly  subject-matter  of  the  work  of  the 
commissioners  as  the  land,  buildings,  and 
other  elements  of  value.  Hence,  when  they 
are  provided  for  in  the  report,  that  Instru- 
ment is  evidence  of  necessity  therefor.  It  is 
not  incimibent  upon  the  commissioners  to 
state  the  facts  calling  for  such  provision. 
To  repel  the  presumption  of  necessity,  the 
azoepter  must  prove  lack  thereof,  as  in  the 
case  of  impeachment  of  the  report  upon  any 
other  ground. 

[II  One   item   of  the   account   stated   by 


referred  for  ascertainment  of  facts  essential 
to  a  settlement  is  made  up  of  the  amount 
necessary  to  redeem  the  Alderson  interest 
from  Leftwich  and  Bradley,  deemed  to  have 
been  paid  them  by  the  appellant  in  its  al- 
leged purchase  of  that  interest  and  the  taxes 
paid  on  it  from  the  date  of  redemption  to 
December,  1920,  by  the  appellant,  aggregat- 
ing $4,112.09,  as  ascertained  by  the  commis- 
sioner. No  error  is  perceived  in  the  calcu- 
lation thereof.  It  seems  to  have  been  care- 
fully and  intelligently  made  and  is  founded 
upon  the  most  reliable  evidence  found  in 
the  record.  Neither  the  exception  nor  the 
briefs  filed  for  the  appellant  point  out  any 
error  in  it  It  is  claimed  that  the  full 
amount  paid  by  the  appellant  to  Leftwich 
and  Bradley,  as  for  purchase  of  the  land 
from  them,  $2,636.88  should  be  allowed  as 
cost  of  redemption.  It  is  scarcely  necessary 
to  say  nothing  can  be  allowed  for  the  pur- 
chase of  a  void  tax  title.  By  its  purchase, 
the  appellant  placed  itself  in  the  shoes  of 
its  vendors  and  can  claim  no  more  than  they 
had  right  to  under  the  statute,  as  pur- 
chasers at  a  tax  sale. 

[7]  Nor  is  there  any  error  in  the  allowance 
of  $131.87,  made  to  the  appellant  on  account 
of  purchase  money  of  the  Levassor  title,  pro- 
cured by  J.  R.  Wingfield,  trustee,  and  con- 
veyed to  the  appellant,  they  being  in  law 
successive  cotenants  of  the  appellee,  where- 
fore the  purchase  inured  to  the  benefit  of 
the  appellee,  subject  to  his  payment  of  his. 
pro  rata  share  of  the  purchase  money  by 
way  of  reimbursement  The  Levassor  pur- 
chase, consisting  of  eight  tracts,  ranging  in 
quantity  from  26  acres  to  1,606  acres,  con- 
tained in  the  aggregate  4,121.6  acres,  treated 
by  the  commissioner  as  fully  covering  the 
two  tracts  here  involved.  The  purchase  mon- 
ey, as  recited  in  the  deed  to  Wingfield,  trus- 
tee, was  $300,  but  an  affidavit  of  Wingfield, 
admitted  in  evidence  by  agreement  is  relied 
upon  as  showing  falseness  of  the  recital  and 
payment  of  a  much  larger  amount  It  says 
404  acres  of  the  land  cost  $6  per  acre,  and 
147  acres  $2  per  acre,  aggregating  $2314. 
This  affidavit  is  altogether  uncertain  as  to 
whether  these  two  tracts  are  parts  of  the 
4,121.6  acres  conveyed  to  Wingfield  by  the 
deed  of  November,  1901.  It  says  the  lands 
to  which  it  refers  consisted  of  651  acres. 
There  may  have  been  two  purchases,  and 
the  recital  of  the  deed  may  be  correct  If  it 
is,  no  fault  is  found  with  the  apportionment 
and  no  error  is  perceived  in  it  Hie  appel- 
lant no  doubt  knows  whether  the  4,121.6 
acres  cost  more  than  the  recited  $800,  and 
the  burden  was  upo^  it  to  prove  the  real 
consideration,  if  it  was  difPerent  from  that 
recited  in  the  deed.  It  has  not  done  so  in 
any  definite  or  certain  way.  Nor  has  it  as- 
serted any  claim  of  compensation  In  respect 
of  the  other  two  interlocks,  although  repeat- 


Oommissloner  Fulton  to  whom  the  cause  was  |  edly  called  upon  to  appear  before  the  oon»- 
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mlBsioiier  and  assert  its  rights  and  produce  003.03,  making  the  total  120,468.15.    No  er^ 


evidence  in  support  of  its  claims. 

[8, 1]  Although  the  appellant  has  not  sae- 
cessfuUy  assailed  any  of  the  findings  in  its 
favor,  on  the  ground  of  inadequacy,  we  are 
of  the .  opinion  that  too  much  was  found 
against  it,  on  account  of  the  timber  sold,  cut, 
and  removed  from  the  common  land.  This 
timber  was  sold  as  part  of  a  large  area  of 
about  8,000  acres,  all  of  which  was  claimed 
by  the  appellant  The  award  was  made  on 
the  basis  of  $20  per  acre  on  all  of  the  land 
allotted  to  the  appellee,  844%  acres,  and 
amounts  to  $16,888.80,  on  which  interest  was 
allowed  from  January  1,  1914,  making  a 
total  of  $23,897.65.  In  the  entire  area  from 
which  the  timber  was  sold,  there  were  at 
least  200  acres  of  cleared  land.  Whether 
any  of  such  land  was  within  the  two  tracts 
here  involved  does  not  clearly  appear.  It  is 
not  located  otherwise  than  by  the  statement 
that  it  was  composed  of  the  creek  bottoms. 
As  the  two  tracts  of  land  border  to  some  ex- 
tent on  streams,  it  is  highly  probable  that 
some  of  the  cleared  land  was  on  them.  At 
any  rate,  the  appellee  can  recover  only  such 
damages  as  he  has  proved,  and  he  has  not 
proved  that  all  of  the  land  in  which  he  was 
interested  was  uncleared.  In  this  state  of 
the  evidence,  equity  and  fairness  require  an 
apportionment  of  the  value  of  the  timber,  on 
the  basis  of  a  charge  of  the  200  acres  of 
cleared  land  against  the  entire  timber  area, 
which  will  make  the  appellee  bear  his  pro- 
'X>ortion  of  it  Then,  again,  the  evidence  of 
the  value  of  $20  per  acre  is  uncertain  and 
inconclusive.  The  timber  was  sold  at  certain 
prices  per  thousand  feet  board  measure  and 
not  by  the  acre,  and  a  witness  claims  it  was 
estimated  by  the  purchasers,  that  the  prices 
stipulated  would  produce  about  $20  per  acre. 
But  he  furnishes  no  data  for  this  estimate. 
The  prices  were  $6  for  the  hard  woods  and 
$2.60  for  the  soft  woods,  and  the  relative 
quantities  are  not  stated.  An  affidavit  of 
Wingfield,  who  ooUected  and  accounted  for  all 
of  the  purchase  money,  as  trustee  of  the  ap- 
pellant, admitted  under  an  agreement,  shows 
it  all  amounted  to  $131,151.06,  which  would 
make  the  rate  per  acre  considerably  less 
than  $20.  The  affidavit  was  admitted,  sub- 
ject to  objections  for  irrelevancy  and  immate- 
riality. In  so  tBX  as  it  relates  to  the  value 
of  the  timber,  it  is  both  relevant  and  mate* 
riaL  What  the  timber  actually  sold  for  is 
better  evidence  of  its  value  than  a  calcula- 
tion based  upon  a  mere  estimate  of  quanti- 
ties. The  entire  area,  as  indicated  by  the 
tax  assessments,  at  the  dates  of  the  sales, 
was  about  7,940  acres,  from  which  200  acres 
is  to  be  deducted  for  cleared  land,  leaving 
T,740  acres  of  timber. .  On  this  basis,  the 
value  of  the  timber  was  slightly  less  than 
$17  per  acre,  and  the  appellee  is  entitled  to 
$14,466.12,  and  the  interest  therecm  from 
January  X  1914,  to  December  1,  1920,  $6,- 


ror  is  perceived  in  the  basis  on  which  the 
interest  was  calculated,  except  as  to  the 
amount  of  the  principal  sum.  The  conunis- 
doner  adopted  a  date  whidi  allows  interest 
for  the  average  time  as  nearly  as  it  can  be 
ascertained  from  the  evidence. 

The  decree  vdll  be  corrected,  in  respect  of 
the  amount  due  the  appellee  for  timber  tak- 
en from  the  land  and  the  interest  thereon* 
as  above  Indicated,  and  so  as  to  make  the 
balance  adjudged  in  his  favor  and  required 
to  be  paid  to  him  $16,226.19,  instead  of  $19,- 
653.69,  and,  as  so  modified  and  corrected,  it 
will  be  afi^med. 


(90  w.  va.  ew) 

LILLY  et  al.  v.  RALEIGH  HARDWARE  CO. 

(No.  4370.) 

(Supreme  Court  of  Appeals  of  West  Yirgiiila. 

March  28»  1922.) 

(SyUahus  hv  ihe  CourtJ 

1.  Landlord  and  tenant  ^=s>25(5)— Lease  signed 
only  by  lessor  and  carried  out  by  lessee 
deemed  accepted  by  lessee,  and  binding  on 
both  parties  and  purchaser  with  notice. 

Where  the  negotiations  of  the  parties  for 
the  lease  of  real  estate  are  reduced  to  writing 
in  the  form  of  a  written  deed  or  lease,  which 
contemplates  the  signature  of  both  parties 
thereto,  but  which  is  only  signed  by  the  lessor, 
and  is  delivered  to  the  lessee  and  retained  by 
it,  and  the  lessee  moves  into  the  premises  and 
occupies  the  same  in  accordance  with  the  terms 
of  said  lease  for  a  considerable  length  of  time, 
and  the  lessor  recognizes  the  validity  thereof 
in  a  deed  made  by  him  to  one  who  subsequently 
purchases  the  property  from  him,  such  acts 
and  conduct  will  be  construed  to  be  an  accept- 
ance of  the  lease  upon  the  part  of  the  lessee, 
binding  both  parties  to  the  terms  thereof,  not- 
withstanding nonexecution  of  the  paper  upon 
the  part  of  the  lessee,  and  a  purchaser  of  the 
property  from  the  lessor,  with  notice  of  such 
lease,  will  be  bound  by  its  terms. 

2.  Deeds  «=»36— No  partleular  formal  words  of 
grant  are  neoessary  to  validity. 

No  particular  formal  words  of  grant  are 
necessary  to  the  validity  of  a  deed.  If  the  in- 
tention to  grant  or  convey  the  real  estate,  or 
an  interest  therein,  clearly  appears  from  the 
deed  ^  of  conveyance,  it  will  be  as  effective  as 
though  formal  words  of  grant  were  used. 

Error  to  Oircnit  Court,  Raleigh  County. 

Action  by  C.  M.  Lilly  and  others  against 
the  Haleigh  Hardware  Company.  Directed 
verdict  and  judgment  in  favor  of  the  de- 
fendant, and  the  plaintiffs  bring  error.  Af- 
firmed. 

Asihton  File  and  W.  W.  Coldsmith,  both  of 
Beckley,  for  plaintiflls  in  error. 

McGinnis  &  McGinnis  and  Ashworth  &  Ash* 
worth,  all  of  Beckley,  for  defendant  in  error. 
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RITZ,  J.  Plaintiffs  by  this  writ  of  error 
seek  reversal  of  a  Judgment  in  favor  of  the 
defendant  in  an  action  of  nnlawfal  entry 
and  detaincfr  brought  by  them  to  recover  the 
posseesion  of  a  buainess  house  situate  in  the 
dty  of  Beckley. 

In  the  summer  of  1914  A.  A.  Lilly  waa 
erecting  a  business  building  upon  a  lot  owned 
by  him  in  the  dty  of  Beckley.  The  defendant 
desired  to  secure  this  building  for  the  con- 
duct of  its  business,  and  entered  into  negotia- 
tions with  Mr.  UUy  to  that  end.  These  nego- 
tiations resulted,  on  July  1, 1914,  in  Mr.  LiUy 
preparing  a  lease  of  the  premises  to  the  de- 
fendant for  the  term  of  ten  years,  at  a  rental 
of  $160  per  month,  payable  monthly.  This 
lease  was  duly  executed  by  Mr.  Lilly  under 
seal  and  duly  acknowledged  by  him,  and  sent 
to  the  defendant  with  the  expectation  upon 
hia  part  that  the  defendant  would  also  ex- 
ecute and  acknowledge  it.  The  term  of  the 
lease  was  to  begin  as  soon  as  the  building 
was  completed,  whidi  was  then  in  course  of 
erection,  and  whidi  was  expected  to  be  ready 
for  occupancy  by  the  1st  of  November  fol- 
lowing. The  defendant  did  not  execute  the 
lease  sent  to  it  by  Mr.  I^y,  but  desired,  if 
possible,  to  secure  a  modification  of  one  of 
the  conditions  contained  in  it  in  regard  to 
liability  for  explosives  stored  upon  the  prem- 
ises. The  lease,  aa  prepared  and  executed  by 
Mr.  Lilly,  made  the  defendant  liable  for 
any  injuries  to  the  building  caused  by  explo-' 
sions  upon  the  premises,  while  the  defendant 
desired  to  have  its  liability  limited  to  in- 
juries caused  by  explosives  stored  in  excess 
of  the  amount  allowed  by  law,  or  from  its 
negligence.  It  had  its  counsel  prepare  a 
lease  in  identical  terms  with  the  one  signed 
and  acknowledged  by  Mr.  Lilly,  with  the  ex- 
ception that  the  condition  in  regard  to  ex- 
plosives was  changed  as  above  indicated.  It 
forwarded  this  paper  to  Mr.  Lilly,  calling  hU 
attention  to  the  change,  and,  in  a  letter,  ex- 
pressed the  hope  that  he  would  accept  the 
lease  in  the  form  prepared  by  it  It  did  not, 
however,  return  the  lease  executed  by  Mr. 
Lilly  and  sent  to  it.  Mr.  Lilly  declined  to 
accede  to  the  change  suggested  by  the  de- 
fendant, and,  early  in  October,  1914,  upon 
his  attention  being  called  to  the  fact  that  he 
had  done  nothing  in  regard  to  the  matter, 
he  wrote  a  letter  to  the  defendant  advising 
it  that  he  had  gone  over  the  lease  which  he 
had  prepared  and  executed,  and  also  the  one 
that  the  defendant  had  submitted  to  him  con- 
taining the  change,  and  thilt  he  had  *prepared 
a  third  paper  which  he  believed  was  about 
right,  and  which  he  forwarded  with  the  re- 
quest that,  if  it  was  acceptable  to  the  de- 
fendant, it  execute  it  and  return  it  to  him, 
and  he  would  thereupon  execute  it  It  does 
not  appear  what  this  third  paper  contained. 
Neither  of  the  parties  ever  executed  it,  and 
It  does  not  a^iear  that  there  were  any 
farther  negotiations  in  regard  to  the  matter. 
When  the  building  was  completed,  about  the 
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1st  of  November,  the  defendant  moved  in,  and 
it  has  occupied  the  building  ever  since. 

On  the  1st  of  July,  1919,  A.  A.  LiUy,  by 
deed  of  that  date,  conveyed  the  property  to 
George  H,  Spaulding,  Fred  Faulkner,  and 
John  Faulkner,  in  which  deed  there  is  con- 
tained the  following  stipulation: 

"This  conveyance  is  made  subject  to  lease 
contract,  bearing  date  the  Ist  day  of  July, 
1914,  made  between  the  said  A.  A.  Lilly  and 
Raleigh  Hardware  Oompany,  a  corporation, 
reference  to  wbidi  contract  is  here  made." 

After  Spaulding  and  his  assodates  got  the 
property  from  Lilly,  the  defendant  continued 
to  occupy  it  without  its  right  to  do  so  being 
questioned,  until  Spaulding  and  his  assodates 
sold  it  to  €.  M.  Lilly  and  W.  I.  Smith,  the 
plaintiffs  in  this  suit,  and  conveyed  the  same 
to  them  on  the  27th  of  July,  1920.  Soon  after 
the  plaintiffs  got  their  deed  from  Spaulding 
and  others,  they  notified  the  defendant  that 
it  had  no  lease  entitling  it  to  occupy  the 
premises,  and  that  it  must  vacate  or  make 
some  arrangement  with  them  in  regard  there- 
to. The  defendant  received  this  letter  on  the 
1st  of  September,  and,  in  answer  thereto, 
transmitted  the  rent  for  one  month  which 
was  due  on  that  day,  and  insisted  upon  ita 
right  to  hold  the  property  for  the  full  term 
of  ten  years,  as  provide^  by  the  lease  above 
referred  to.  Plaintiffs  declined  to  receive  the 
rent,  and  since  that  time  it  has  been  regular- 
ly deposited  in  a  bank  in  Beckley  to  their 
credit  Notice  ^as  given  the  defendant  to 
vacate  the  premises  upon  the  theory  that  It 
was  a  tenant  from  month  to  month,  and,  up- 
on its  refusal  to  do  so  in  accordance  with 
the  command  in  the  notice,  this  action  of 
unlawful  entry  and  detainer  was  instituted, 
and,  upon  the  facts  being  shown,  as  above  in- 
dicated, the  court,  on  motion  of  the  defend- 
ant, directed  the  jury  to  return  a  verdict  in 
its  favor,  upon  which  verdict  the  judgment 
complained  of  was  rendered. 

The  plaintiffs  insist  that  the  Judgment  can- 
not stand,  for  the  reason  that  there  never  ex- 
isted any  binding  and  valid  contract  be- 
tween A.  A.  Lilly  and  the  defendant  for  the 
lease  of  the  premises,  and  that  the  holding 
thereof  by  the  defendant,  and  the  payment 
of  rent  therefor  by  the  month,  simply  made 
it  a  tenant  from  month  to  month;  while  the 
defendant  contends  that  its  occupancy  of  the 
premises  under  the  drcumstances  showed  a 
dear  intuition  and  determination  upon  its 
part  to  accept  the  lease  of  July  1,  1914,  and 
that  it  has  a  right  to  rely  upon  the  terms 
of  that  lease  and  to  occupy  the  premises 
thereunder.  The  plaintiffs  insist  that  the 
facts  disdosed  by  the  record  show  that  the 
defendant  never  accepted  the  lease  signed 
and  acknowledged  by  Mr.  Lilly  dated  thf 
1st  day  of  July,  1914,  but,  instead  of  acc^t- 
ing  It,  prepared  another  form  of  lease  mak- 
ing a  change  in  one  of  the  conditions  which 
Mr.  Lilly  refused  to  accede  to,  and  that  there 
never  was  any  ajgreement  of  the  parties  upon 
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the  terms  of  the  lease.  The  defendant's  con- 
tention is  that  It  did  accept  the  lease  first 
sent  to  it  by  Mr.  Lilly,  and  that  this  accept- 
ance upon  its  part  is  shown  by  the  fact  that 
it  retained  this  lease  at  all  times  after  the 
same  had  been  signed  and  acknowledged  and 
sent  to  it,  and  did  not  return  it  with  the  form 
of  lease  it  sent  to  Mr.  Lilly,  to  be  executed 
evidencing  the  change;  that  its  purpose  at 
all  times  was  to  accept  the  lease  as  prepared 
if  it  was  unable  to  secure  the  changes  it  de- 
sired, and  that,  when  it  did  not  succeed  in 
securing  the  changes  desired  by  It,  the  nego- 
tiations were  discontinued,  and  it  moved  into 
the  premises  under  the  lease  then  in  its  pos- 
session. It  is  very  significant  that  the  defend- 
ant was  permitted  to  move  into  the  leased 
premises  if,  as  contended  for  by  the  plain- 
tiffs, it  had  no  contract  therefor.  It  suffi- 
ciently appears,  we  think,  that  for  nearly  six 
years  the  defendant  occupied  these  premises 
upon  the  terms  prescribed  by  the  lease  upon 
which  it  relies,  and  it  also  sufficiently  ap- 
pears that  the  rental  value  of  the  building 
had  increased  enormously  during  a  consider- 
able part  of  this  time,  notwithstanding  which 
no  demand  was  made  upon  the  defendant  for 
increased  rent ;  and  not  only  that,  but,  when 
Mr.  A.  A.  Lilly  sold  the  premises,  he  inserted 
in  his  deed  to  the  purchaser  the  stipulation 
above  quoted,  clearly  recognizing  the  rights 
of  the  defendant  in  the  premises,  under  the 
lease  dated  July  1,  1914.  That  could  refer 
to  no  other  paper  than  the  one  now  relied 
upon  by  the  defendant.  Lilly  had  executed 
no  other  lease.  It  was  the  only  paper  by 
which  he  could  be  bound. 

[1]  It  is  insisted  that,  because  the  lease 
executed  by  A.  A.  Lilly,  dated  the  1st  day  of 
July,  1914,  contemplated  execution  upon  the 
part  of  the  defendant,  and  was  never  formal- 
ly executed  by  it,  it  cannot  be  relied  upon  as 
a  binding  contract,  and  the  cases  of  Herndon 
v.  Meadows,  86  W.  Va.  499,  103  S.  E.  404; 
Hoon  V.  Hyman,  87  W.  Va.  059, 105  S.  B.  925 ; 
and  Ely  v.  Phillips,  89  W.  Va,  580,  109  S.  B. 
808,  are  relied  upon  as  supporting  this  con- 
tention. In  the  case  of  Herndon  v.  Meadows 
the  contract  sued  upon  was  not  executed  by 
one  of  the  lessees,  it  being  a  contract  for  the 
lease  of  a  tract  of  land  for  mining  purposes. 
No  act  had  been  done  under  the  contract  by 
any  of  the  parties,  and  the  opinion  very  dis- 
tinctly states  that,  if  the  parties  had  entered 
upon  the  performance  of  the  contract  in  ac- 
cordance with  its  terms,  notwithstanding  it 
bad  not  been  signed  by  one  of  the  parties, 
the  results  would  likely  have  been  very  dif- 
ferent In  the  case  of  Hoon  y.  Hyman  the 
contract  was  made  by  an  agent,  and  provided 
on  its  face  for  approval  by  the  principal,  the 
^wner  of  the  property,  which  approval  the 
principal  declined  to  give  when  he  was  asked 
to  do  so  on  the  day  after  the  contract  was 
made.  Nothing  was  done  under  the  contract 
in  that  case  in  the  way  of  executing  it,  and 
we  held  that,  the  paper  disclosing  on  its  face 
that  It  wca  necessary  to  have,  the  approval 


of  the  principal  before  the  acts  of  the  agent 
were  binding,  there  was  no  valid  contract 
between  the  parties.  In  Ely  v.  Phillips  the 
contract  was  one  for  the  sale  of  a  tract  of 
timber,  which  one  of  the  grantors  had  not 
signed,  and  refused  to  sign.  The  contract 
contemplated  the  sale  of  the  whole  tract  No 
acts  were  done  by  eith^  party  in  execution 
of  the  contract,  but  suit  was  brought  to  com- 
pel the  joint  owners  who  had  signed  to  specif- 
ically execute  so  far  as  their  interests  were 
concerned,  and  this  relief  was  denied  upon 
the  ground  that  the  parties  never  contemplat- 
ed a  sale  of  anything  but  the  entire  interest, 
and,  inasmuch  as  one  of  the  joint  owners 
refused  to  sell  upon  the  terms  stipulated  in 
the  contract,  there  was  no  enforceable  en- 
gagement A  careful  reading  of  these  cases. 
Instead  of  supporting  the  plaintilfs'  conten- 
tion will  rather  overthrow  it,  for  the  reason 
that,  in  all  of  them,  it  is  recognized  that,  if  the 
parties  acted  under  the  contract,  and  in  ac- 
cordance with  its  terms  in  their  dealings  with 
the  subject-matter  of  it,  such  acts  would  be 
treated  as  an  acceptance  of  the  terms  pro- 
posed. In  this  case,  as  before  stated,  the  de- 
fendant moved  into  the  building  as  soon  as 
it  was  completed,  as  provided  by  the  con- 
tract, and  has  occupied  the  same  ever  since. 
This  was  an  unequivocal  act  upon  its  part, 
signifying  its  acceptance  of  the  terms  of  the 
lease,  and  was  sufficient  to  bind  it  to  the  per- 
formance of  those  terms  without  anything 
further.  The  lessor  was  bound  because  be 
had  executed  under  seal  the  contract  of  lease 
and  delivered  it  to  the  defendant  The  stip- 
ulation in  the  deed  from  A.  A.  Lilly  to  Spaul- 
ding  is,  to  say  the  least  of  it  a  dear,  un- 
ambiguous declaration  upon  the  part  of  the 
lessor  as  to  the  interpretation  placed  by  him 
upon  the  conduct  of  the  parties.  It  shows, 
if  it  does  nothing  more,  that  he  recognized 
the  rights  of  the  defendant  in  the  premises. 
[21  The  plaintiffs,  however,  insist  that  the 
lease  of  July  1,  1914,  is  not  sufficient  because 
it  contains  no  words  of  grant,  and,  being  for 
a  term  in  excess  of  five  years,  it  must  be  by 
deed  in  order  to  be  valid.  This  contention 
is  based  upon  the  fact  that  the  lease  makes 
the  defendant  in  this  suit  the  Raleigh  Hard- 
ware Company,  the  party  of  the  first  part 
and  A.  A.  Lilly,  the  party  of  the  second  part 
and  then  provides  that  the  party  of  the  first 
part  leases  from  the  party  of  the  second 
part  the  premises  in  question  for  the  term 
of  ten  years.  It  has  been  repeatedly  held 
that  no  particular  formal  words  of  grant  are 
necessary  to  the  validity  of  a  deed.  If  the 
intention  to  grant  or  convey  appears  clearly 
from  the  paper,  the  deed  will  be  held  suffi- 
cient for  the  purpose,  no  matter  how  informal 
it  may  be.  Roberts  v.  Huntington  Dev^op- 
ment  &  Gas  Co.,  89  W.  Va.  384, 109  S.  E.  34& 
There  is  no  trouble  in  this  case  about  the  in- 
tention of  the  parties.  The  lessor  clearly  ex- 
pressed his  intent  by  signing  the  lease  under 
1  and  acknowledging  the  same,  and  this 
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Intent  is  likewlge  clearly  gathered  from  the 
paper  itself,  which  contains  the  mutual  cove- 
nants of  the  parties  and  their  agreements  in 
regard  to  the  premises,  showing  the  dear 
intent  upon  the  part  of  the  lessor  to  lease 
the  premises  to  the  defendant  We  do  not 
think  there  is  anything  in  this  contention. 
Our  conclusion  is  that  the  action  of  the 
circuit  court  in  directing  a  verdict  in  favor 
of  the  defendant  was  entirely  justified  by  the 
evidence,  and  the  Judgment  complained  of  is 
aflBrmed. 


(90  W.  Va.  600) 

8TATE  V.  COOK.     (No.  4396.) 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

March  28,  1922.) 

(SyUahuB  by  the  Caurt,j 

I.  Intoxloatlng  H^aors  ^s>236(9)— Flsdlng  of 
apparatus  la  gardes  held  not  to  warrant  pr»- 
samptlon  that  It  was  a  moonshine  still. 
Where  parts  of  an  apparatus  used  for  the 
distillation  of  spirituous  liquors  are  found  hid- 
den in  the  weeds  of  a  garden,  near  the  own- 
er's residence  and  at  a  short  distance  from, 
and  in  fall  view  of,  both  a  public  highway  and  a 
publicly  traveled  private  way,  and  it  does  not 
appear  where  sucfi  apparatus  has  been  nsed 
for  such  purpose,  it  cannot  be  presumed  that 
such  apparatus  is  a  '^moonshine  still"  as  defined 
in  section  37,  c.  108,  Acts  1919. 


2.  Intoxicatlna  llqnors  ^s>i37«-^'MoonshIne 
still"  deflned. 

A  "moonshine  stUl,"  within  the  terms  and 
meaning  of  that  section,  is  any  mechanism,  ap- 
paratus, or  device  kept  or  maintained  in  any 
desert,  secluded,  hidden,  secret,  or  solitary 
place,  away  from  the  observation  of  the  general 
public,  for  the  purpose  of  distilling  such  liq- 
uors in  such  place. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Still.] 

3.  Intoxicating  liquors  «=>l 37— Whether  appa- 
ratus Is  a  moonshine  still  and  owner  a  moon- 
shiner depends  upon   where  device  Is  op- 
erated. 

Whether  an  apparatus  or  device  used  for 
the  purpose  of  distilling  intoxicants  is  a  "moon- 
shine still*'  and  the  owner  or  operator  thereof 
a  "moonshiner,"  under  chapter  108,  Acts  1919, 
depends  npon  the  place  in  which  such  appara- 
tus or  device  is  nsed  and  operated. 

4.  Intoxloating  liquors  ^=9137— An  open  garden 
is  not  a  "desert,  secluded,  hidden,  seerst,  or 
solitary  plane"  within  the  statute  prehlblflna 
moonshine  stills. 

A  garden,  within  a  few  feet  of  a  dwelling 
house  with  deared  fields  surrounding  it,  and 
in  full  view  of  a  public  road  and  traveled  pub- 
lic passway,  the  former  within  100  yards  and 
the  latter  within  50 'yards,  is  not  a  desert,  se- 
cluded, hidden,  secret,  or  solitary  place  away 
fro&i  the  observation  of  the  general  public, 
within  the  meaning  of  section  37,  c  106,  Acts 
I  .... 
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1919,  which  prohibits  the  manufacture  of  spir- 
ituous liquors  by  moonshine  still. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Firat  and  Second  Series,  Place.] 


(Additional  SyUdbuM  hy  Editorial  Staff.) 

5.  Inflotment  and  Information  ^s»l25(4i)— 
Misdemeanor  of  possessing  moonshine  still 
may  be  charged  In  same  Indlotment  with  fel- 
ony of  operating  It. 

Under  Acto  1919,  c.  106,  S  87,  the  posses- 
sion of  a  moonshine  still  is  a  misdemeanor  and 
may  be  charged  with  the  felony  of  operating 
it,  in  the  same  indictment  without  making  it 
duplicitous  both  being  of  the  same  nature  and 
the  lesser  necessarily  included  in  the  greater. 

Error  to  Circuit  Court,  Boone  County. 

Burton  Cook  was  convicted  of  owning, 
operating,  maintaining,  and  having  in  his 
possession  a  moonshine  still,  and  he  brings 
error.  Judgment,  reversed,  verdict  set  aside, 
and  defendant  granted  a  new  trial. 

Leftwich  &  Shaffer,  of  Madison,  for  plain- 
tiff in  error. 

B.  T.  England,  Atty.  Gen.,  and  R.  A.  Bless- 
ing, Asst  Atty.  Gen.,  for  the  State. 

LIVELY,  J.  Defendant  was  convicted  of 
owning,  operating,  maintaining,  and  having 
in  his  possession  a  moonshine  still,  and,  on 
May  24,  1921,  was  sentenced  to  confinement 
in  the  penitentiary  for  two  years;  and  he 
prosecutes  this  writ  of  error. 

Defendant  lived  on  a  farm,  formerly  own- 
ed by  his  father  lying  near  the  divide  be- 
tween the  West  fork  and  Pond  fork  of  Little 
Coal  river.  A  public  road  ran  about  100 
yards  from  the  house  along  a  ridge,  from 
which  the  house  and  farm  cou)d  be  plainly 
seen.  A  public  passway,  commonly  traveled, 
led  up  to  defendant's  premises  from  the  hol- 
low below  and  passed  near  the  house,  be- 
tween it  and  an  orchard,  and  beyond  to  the 
ridge  road.  The  land  around  the  house  was 
cleared,  the  closest  woodland  being  about  75 
yards  from  the  house.  The  land  had  been 
cleared  and  farmed  for  many  years.  Early 
on  the  morning  of  September  20,  1920,  R.  M. 
Cook,  J.  W.  Jeffrey,  and  Landon  White  went 
to  defendant's  house  and  secreted  themselves 
nearby.  They  saw  him  go  Into  his  garden 
about  30  feet  from  the  house,  where  he  took 
a  drink  out  of  some  vessel.  Afterwards  a 
boy  brought  a  saddled  mule  from  the  barn, 
and  defendant's  wife  went  into  the  garden 
and  filled  a  bottle  out  of  a  "half -gallon  self- 
sealer,"  which  bottle  she  handed  to  defend- 
ant, who  then  mounted  the  mule  and,  while 
riding  away,  was  arrested  by  these  persons. 
They  found  a  pop  bottle  full  of  apple  brandy 
in  his  hip  pocket.  Two  of  the  officers  search- 
ed the  premises  and  found  the  half-gallon 
self  sealer  in  the  garden,  with  some  of  the 
apple  brandy  in  it  A  coiled  copper  pipe  in 
a  coffee  sack,  and  two  big  copper  kettles 
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were  also  found  covered  with  weeds  in  the 
garden.  The  rim  had  been  removed  from  one 
of  the  kettles  and  there  was  a  small  hole  in 
its  bottom.  There  was  evidence  of  dough 
around  the  rimless  kettle,  and  the  smell  of 
apples  emanated  from  one  of  them.  The  cap 
pieoe^  which  we  unaerstand  is  used  to^  con- 
nect the  kettle  with  the  coil  or  worm,  was 
not  found.  Near  the  bam  were  found  two 
barrels,  with  *'mash"  in  one  of  them.  Just 
on  the  outside  of  the  garden  was  found 
^'cooked  apple  stutT'  poured  out  along  the 
path.  The  apparatus  was  not  complete  for 
distilling  intoxicants  in  that  it  lacked  the 
cap  piece  and  another  piece  of  pipe  to  ex- 
,  tend  from  the  top  of  the  kettle  to  the  ''cool- 
ing tub."  There  was  some  evidence  that  de- 
fendant said  the  kettles  belonged  to  his  wi'fe, 
and  that  he  (defendant)  would  not  be  in  the 
trouble  if  Cook's  brother,  a  mail  carrier,  had 
not  brought  the  worm  up  from  Madison.  A 
boy,  Clyde  Peters,  testified-  that  some  time 
previous  to  defendant's  arrest  he  went  to  his 
home  for  seed  com  and  saw  him  in  an  outr 
building  where  there  was  a  brass  or  copper 
kettle  over  a  fire.  He  saw  the  fire  and  ket- 
tle through  the  cracks  in  the  outhouse,  but 
did  not  go  in,  and  could  not  say  what  was  in 
the  kettle.  The  kettle  had  nothing  over  the 
top,  and  he  smelled  nothing.  The  outhouse 
was  about  100  feet  from  the  dwelling  and 
Just  below  the  orchard  and  in  the  woodyard 
on  the  opposite  side  of  the  dwelling  house 
from  the  garden.  On  this  evidence  defend- 
ant was  convicted  of  owning,  operating, 
maintaining,  having  in  his  possession,  and 
having  an  interest  in  a  "moonshine  stilL*' 

The  court  gave  two  instructions  for  the 
state,  refused  those  offered  oy  defendant, 
and,  after  argument,  the  jury  returned  the 
following  verdict :  '*We,  the  Jury,  find  the  de- 
fendant guilty  of  owning  and  maintaining 
an  apparatus  for  making  intoxicating  Uq- 


»> 


uor. 

The  Judge  informed  the  Jury  that  their 
verdict  was  not  responsive  to  the  issue  and 
instructed  them  that,  under  the  law,  the  op- 
erating of  an  ordinary  still  was  a  different 
offense  from  that  of  owning,  operating,  main- 
taining, or  having  in  possession,  or  having 
an  interest  in,  an  apparatus  for  the  manufac- 
turing of  intoxicating  liquors  commonly 
known  as  a  'Moonshine  still,"  and  directed 
them  to  return  to  their  room  and  find  a  ver- 
dict as  to  whether  or  i^ot  the  defendant 
owned,  operated,  etc.,  a  moonshine  still,  to 
which  the  defendant  objected  and  excepted. 
After  the  Jury  retired,  they  were  again 
brought  into  the  courtroom  when  the  court 
gave  the  defendant's  instruction  No.  3,  with 
modification.  The  Jury  again  retired  and 
sometime  afterwards  brought  in  this  verdict: 
"We,  the  Jurors,  find  the  defendant  guilty  as 
charged  in  the  indictment'*  Defendant's 
motion  to  set  aside  the  verdict  and  grant  a 
new  trial  was  overruled. 

[1-S]  It  is  insisted  that  the  evidence  is  not 


sufficient  to  sustain  the  verdict  of  operatin& 
owning,  etc,  a  moonshine  still,  and  that  the 
court  improperly  instructed  the  Jury. 

It  will  be  seen  by  inspection  of  secticms  S 
and  87  of  chapter  108,  Acts  1919,  that  there 
are  different  punishments  for  one  who  en- 
gages in  the  manufacture  of  intoxicants,  de- 
pending upon  whether  he  manufactures  by 
moonshine  still  or  otherwise.  The  former  is 
punishable  as  for  a  felony,  under  section  87, 
the  latter  as  a  misdemeanor,  under  section 
8.  This  was  pointed  but  in  State  v.  Knosky, 
87  W.  Va.  658,  106  S.  B.  642.  Section  87  de- 
fines a  moonshine  still  as  one  that  is  "kept 
or  maintained  in  any  desert,  secluded,  hid- 
den, secret,  or  solitary  places  away  from  the 
observation  of  the  general  public,  for  the  pur- 
pose of  distilling"  etc.  The  place  where  the 
process  of  manufacturing  is  carried  on  is  a 
most  potential  factor  in  determining  the  de- 
gree of  the  crime.  If  in  a  desert,  secluded, 
hidden,  secret,  or  solitary  places  away  firom 
the  observation  of  the  general  public,  then  it 
is  a  felony.  Elsewhere,  it  is  a  misdemeanor. 
The  character  or  kind  of  mechanism  or  ap- 
paratus does  not  fix  the  degree  of  crime. 
The  two  copper  kettles  and  worm,  if  set  up 
and  operated  in  defendant's  front  yard,  or- 
chard, or  kitchen,  would  not  be  a  moonshine 
still,  within  the  meaning  of  section  37; 
whereas,  if  they  were  set  up  and  operated  in 
the  fastnesses  of  some  secret  mountain  cove, 
or  in  a  secret  cave,  or  any  desert,  secluded, 
secret,  or  solitary  place,  they  would  consti- 
tute a  moonshine  still,  and  the  operator  w 
owner  would  be  a  ''moonshiner."  The  dis^ 
tinction  is  illustrated  in  the  Knosky  Case. 
Knosky  had  a  still  on  his  kitchen  stove  in 
full  operation,  when  the  oflScers  came  and 
made  the  arrest  If  the  same  still  had  be^ 
put  in  operation  by  him  in  some  secret  or 
desolate  place,  and  found  by  the  offleera,  his 
crime  would  have  been  f  elonioua 

Viewing  the  uncontradicted  evidence  in  the 
case  under  consideration,  is  it  possible  for 
court  or  Jury  to  designate^  with  the  slightest 
degree  of  certainty,  the  spot  where  defendant 
operated  the  apparatus  found  In  the  gardeu? 
Possibly  the  cooked  "apple  stuff"  found  in 
the  path  Just  outside  the  garden  might  indi- 
cate the  near  presence  of  the  operation ;  pos- 
sibly it  was  carried  on  in  the  dwelling,  the 
kitchen,  or  in  the  outhouse,  through  the 
crack  of  which  Clyde  Peters  saw  a  copper 
kettle  with  a  fire  under  it,  and  defendant 
standing  nearby.  If  the  place  where  the  ap- 
paratus was  found  is  the  place  where  it  was 
operated,  It  could  not  be  seriously  contended 
that  it  was  in  a  secret,  secluded,  or  hidden 
place.  The  garden  house  and  outhouses  were 
in  full  view  of  the  ridge  road  as  well  as  in 
full  view  of  the  public  passway  leading  be- 
tween the  dwelling  and  .the  ordiard.  Tbe 
necessary  element  of  the  felony  charge  in  the 
indictment,  namely  the  operation  of  the  ai^ 
paratus  in  a  secret  place,  la  not  proven  be- 
yond A  reasonable  doubt    On  the  ooiitraxy# 
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It  is  very  doabtfuUy  shown,  if  at  all.  The 
finding  of  the  apple  brandy  in  the  selfsealer, 
the  discoTery  of  the  worm  and  kettles  in  the 
weeds  in  the  garden,  and  the  intimate  con- 
nection of  d^endant  therewith,  without  sat- 
isfactory explanation  on  his  part,  is  reason- 
ably  conclusive  of  the  fact  oi  his  possession 
and  control  of  the  apparatus  and  the  illicit 
distilling  of  the  liquor  by  him.  But  it  does 
not  establish  that  the  apparatus  is  a  ''moon- 
shine still"  within  the  meaning  and  defini- 
tion of  said  section  37.  It  must  be  remem- 
bered that  defendant  is  indicted  for  feloni- 
ously owning,  operating,  maintaining,  and 
having  in  his  possession,  and  having  an  in- 
terest in  a  "moonshine  still.'* 

[41  As  above  stated,  the  possession  or  own- 
ership of  apparatus  which  may  be  used  to 
manufacture  Intoxicants,  and  which  may 
have  been  so  used,  is  not  punishable  under 
section  37,  unless  such  apparatus  has  been 
so  used  and  operated  in  a  "secret,  desert,  hid- 
den,** etc,  place.  It  follows  that  instruction 
No.  1,  which  tells  the  Jury  that,  if  they  be- 
lieve beyond  reasonable  doubt  that  defend- 
ant either  owned,  operated,  maintained,  or 
had  an  interest  in  an  apparatus  used,  or 
capable  of  being  used,  in  the  manufacture 
of  intoxicating  liquors,  commonly  known  as 
a  moonshine  still  or  any  device  of  like  kind 
or  character,  they  should  find  defendant 
guilty,  was  erroneous.  Under  this  instruc- 
tion, if  the  kettles  and  worm  had  been  found 
on  defendants  front  porch  or  in  his  kitch^i 
without  satisfactory  explanation,  he  would 
be  guilty  of  a  felony.  Instruction  No.  2, 
which  tells  the  Jury  that,  if  the  apparatusi 
was  kept  by  defendant  for  making  Intoxicat- 
ing liquors,  or  capable  of  such  use,  and  that 
the  same  was  in  a  secluded,  hidden,  secret, 
or  solitary  place,  away  from  the  observation 
of  the  general  public,  they  should  find  him 
guilty,  is  likewise  erroneous.  The  felony  of- 
fense diarged  in  section  37  is  the  keeping  or 
maintaining  such  apparatus  in  a  secret,  se- 
cluded, hidden,  desert,  or  solitary  place  for 
the  purpose  of  making,  or  capable  of  making, 
intoxicating  liquors  in  such  place.  The  un- 
disputed evidence  is  that  the  kettles  and 
worm  were  found  in  the  garden  in  the  weeds 
within  30  feet  of  the  house  and  in  full  view 
of  the  ridge  road,  100  yards  away,  and  in 
full  view  from  the  public  passway,  about  50 
yards  nearer.  As  was  said  in  the  Knosky 
Case  the  word* ''place"  is  used  more  in  the 
sense  of  the  immediate  neighborhood,  region, 
or  vicinity  thaii  of  the  particular  room  or 
apartment  in  which  the  operations  are  oon« 
ducted. 
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"We  know  as  a  matter  of  fact,  and  the  Leg* 
islature  was  not  without  the  same  knowledge, 
that  what  was  ordinarily  termed  mooDshine  was 
such  liquors  as  were  manufactured  in  the 
fastnesBes  of  the  mountains  and  other  secret 
and  hidden  places  where  there  was  great  dif- 
ficulty of  detectmg  it,  and  this  was  the  popular 
meaning  of  the  term.  The  language  used  by 
the  Legislature  in  defining  it  indicates  to  our 
mind  that  this  was  the  sense  in  which  the  Leg- 
islature i|itended  it  should  be  used."  Knosky 
Case,  supra,  p.  563. 

Can  we  say  that  because  this  apparatus 
was  found  in  the  garden,  covered  by  the 
weeds,  it  was  to  be  or  had  been  kept  or 
maintained  as  a  moonshine  still  within  the 
meaning  of  the  act?  Under  the  1921  amend- 
ment to  section  37  (chapter  115,  Acts  1921), 
any  such  apparatus  that  is  kept  or  maintained 
"in  any  building,  dwelling  house,  or  other 
place,  for  the  purpose  of  distilling,"  etc., 
makes  the  owner,  operator,  or  possessor  or 
person  having  any  interest  therein,  liable  to 
conviction  for  a  felony.  But  defendant  was 
indicted  under  the  act  of  1919,  which  act  we 
have  heretofore  construed,  and  that  act,  as 
we  have  construed  it,  governs  here. 

We  do  not  think  the  evidence  sufficient 
to  sustain  the  felony  charge  in  the  indict- 
ment, under  section  37,  c.  108,  Acts  1919. 

[S]  The  other  point  raised  by  counsel  as 
to  the  uncertainty  of  the  verdict,  that  is, 
whether  the  Jury  intended  to  find  defendant 
guilty  of  owning,  operating,  or  having  an  in- 
terest in  the  apparatus,  or  guilty  of  having 
possession  of  it  only,  is  Immaterial,  in  view 
of  our  disposition  of  the  case.  Under  said 
section  37,  Acts  1919,  the  possessdon  only  of 
a  moonshine  still  is  a  misdemeanor,  and  may 
be  charged  with  the  greater  offense  in  the 
same  indictment  State  v.  Tomlin,  86  W. 
Va.  300,  103  S.  E.  110.  A  Joinder  of  two  or 
more  oCTenses  of  the  same  general  nature  in 
an  indictment  does  not  make  it  bad  for  du- 
plicity. State  V.  Miller,  89  W.  Va.  84,  108 
S.  E.  487.  Where  a  higher  olfense  neces- 
sarily Includes  a  lower. oCTense  and  both  are 
charged  in  the  same  indictment,  or  in  the 
same  count  in  the  indictment,  a  general  ver- 
dict of  guilty  as  charged  in  the  indictment  is 
taken  to  mean  that  defendant  is  guilty  of  the 
higher  olfense.  State  v.  McClung,  35  W.  Va. 
280,  13  S.  E.  654;  Bishop's  New  Crim. 
Proced.  (2d  Ed.)  voL  2,  S  1331;  Estes  v. 
State,  55  Ga.  131;  27  R.  a  L.  p.  862,  {  34. 

We  reverse  the  Judgment,  set  aside  the 
verdict,  and  award  defendant  a  new  trial. 

Judgment  reversed,  verdict  set  aside,  new 
trial  awarded. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

March  28,  1922.) 

fSyUahua  hy  the  Court.) 

1.  Principal  and  agent  «=:>I77(6)— Vendor  and 
purohasor  ^s»228(3)r-Notioe  that  land  has 
been  sold,  given  purchaser's  agent  while  ne- 
gotiating salo^  Is  notico  to  purohaser;  deed 
with  notice  will  not  take  priority  over  un- 
recorded deed. 

Where  a  subsequent  purchaser  for  value 
obtains  a  deed  for  land  through  an  agent,  and 
the  agent,  while  negotiating  therefor,  is  iitform- 
ed  that  the  land  has  already  been  sold  and  con- 
veyed to  another,  such  notice  to  the  agent  is 
notice  to  his  principal,  and,  though  the  subse- 
quent purchaser's  deed  be  first  recorded,  it  will 
not  take  priority  over  the  deed  first  made,  and  it 
may  be  canceled  and  set  aside  by  a  court  of  eq- 
uity in  a  proper  proceeding  for  that  purpose. 

2.  Vendor  and  purohaser  ^=»232( 2)— Purchas- 
er's knowiedgo  that  oocupant  controls  olty 
lot  held  to  have  put  him  on  Inquinf  as  to  oc- 
cupant's title. 

Knowledge  that  a  party  has  a  city  lot  im- 
der  his  control,  coupled  with  the  fact  that  he 
cultivated  a  garden  on  it  in  one  year  and  the 
next  year  had  from  300  to  500  loads  of  dirt 
placed  on  it,  from  excavation  on  a  lot  near  by, 
is  sufficient  notice  to  a  purchaser  of  such  city 
lot  to  put  him  on  inquiry  as  to  the  occupant's 
tiUe,  and,  if  he  takes  a  conveyance  from  a  for- 
mer owner  thereof,  he  will  be  charged  in  favor 
of  such  occupant  with  all  information  such  in- 
quiry would  have  given  him. 

Appeal  from  Circuit  Court,  Raleigh  County. 

Suit  by  F.  C.  George  against  Herbert 
Stansbury  and  others.  Decree  in  favor  of 
plaintiff,  and  defendant  Herbert  Stansbury 
appeals.    Decree  affirmed. 

W.  H.  FUe,  of  Beckley,  and  Price,  Smith, 
Spilman  &  Clay,  of  Charleston,  for  appellant 

A.  P.  Farley  and  Hugh  A.  Dunn,  both  of 
Beckley,  for  appellee. 

MEREDITH,  J.  In  October,  1918,  B.  D. 
George  departed  this  life,  leaving  a  will  by 
which  he  devised  considerable  propeiiiy,  con- 
sisting of  personal  estate  and  certain  lots 
located  in  Beckley,  Raleigh  county.  Lot  No. 
38,  known  as  the  "Blacksmith  Shop  Lot," 
was  given  to  his  two  grandchildren,  Law- 
rence K.  Spencer  and  Willie  Spencer  Foster. 
They  lived  in  Ohio.  The  half  devised  to  Law- 
rence is  the  matter  in  controversy  in  this 
suit  Fred  C.  Qeorge,  a  son  of  the  testator, 
qualified  as  administrator  with  the  will  an- 
nexed, and  as  such  has  been  administering 
the  personal  estate;  but  under  the  terms 
of  the  will  no  control  over  the  testator's  real 
estate  was  given  his  personal  representative. 

In  the  spring  of  1919  the  plaintiff,  through 
some  arrangements  with  Lawrence  K.  Spen- 
cer and  Willie  Spencer  Foster,  was  permitted 


to  cultivate  their  lot,  and  he  planted  a  garden 
on  it  There  were  no  buildings  on  it,  the 
blacksmith  shop  having  decayed  or  been  car- 
ried away,  but  the  lot  was  under  fence. 

On  July  21, 1919,  Lawrence  K.  Spencer  and 
Willie  Spencer  Foster  executed  a  deed  for 
the  lot  to  plaintiff  for  |3,500;  of  the  pur- 
chase money  $1,000  was  paid  in  cash  to  eadi 
of  them,  and  plaintiff  also  gave  each  a  note 
for  $750  payable  at  six  months.  Plaintiff 
neglected  to  record  his  deed.  He  did  not 
cultivate  the  garden  the  next  year,  for  the 
reason,  as  he  says,  that  he  was  planning  to 
construct  a  building  on  it  He  did  permit 
an  owner  of  a  nearby  lot,  who  was  excavat- 
ing for  the  foundation  for  a  building,  to  haul 
from  300  to  500  loads  of  the  dirt  from  the 
excavation  and  place  it  on  his  lot  so  as  to 
fill  a  low  place.  In  the  building  operations 
on  the  adjoining  lot  the  fence  on  that  side 
was  broken  down. 

About  August  9, 1920,  Lawrence  K.  Spencer 
mailed  to  B.  O.  Scott,  an  attorney  at  Beckley, 
the  note  executed  by  plaintiff  for  the  balance 
of  the  purchase  money  on  the  Spencer  half 
of  the  lot,  and  instructed  him  to  collect  it 
It  appears  that  Scott  was  informed,  either 
then  or  shortly  thereafter,  that  the  plaintiff 
had  paid  Spencer  $1,000  on  his  half  of  the 
property  and  that  this  note  represented  the 
deferred  payment,  but  it  is  not  dear  whether 
Scott  knew  Spencer  had  executed  a  deed  to 
the  plaintiff  or  .whether  plaintiff  held  his 
rights  under  a  contract,  Scott  claiming  that 
he  thought  then  that  no  deed  had  been  made 
but  that  Spencer  had  merely  executed  a  con- 
tract of  sale.  Scott  made  repeated  requests 
of  the  plaintiff  for  payment  of  the  note,  and 
plaintiff  made  promises  to  pay  when  he  got 
a  deal  closed  for  another  parcel  of  land  the 
sale  of  which  he  was  negotiating.  Scott  ex- 
amined the  records  and  found  plaintiff  had 
no  deed  recorded  and  got  a  description  of 
the  lot  by  number  and  dimensions. 

He  was  a  member  of  the  state  Legislature, 
and  it  was  called  in  extra  session  in  Sep- 
tember, 1920;  just  a  few  minutes  before 
leaving  for  Charleston  to  attend  this  session, 
he  advised  the  defendant  Stansbury  that  be 
represented  Lawrence  Spencer  and  would  sell 
him  Spencer's  half  interest  in  the  lot  for 
$1,750;  that  he  was  going  from  Charleston 
to  Columbus,  Ohio,  where  Spencer  lived,  and 
Stansbury  told  Scott  **if  it  was  a  trade  to 
draw  on"  him  for  that  amouht  at  the  Bank 
of  Raleigh.  Scott  came  to  Charleston  in  time 
to  attend  the  session,  which  began  September 
14th  and  adjourned  on  the  17th.  He  went 
from  Charleston  to  Columbus  as  planned,  and 
saw  Mr.  and  Mrs.  Spencer  and  told  them 
about  the  proposed  deal.  Spencer  claimed 
that  the  plaintiff  had  only  a  contract  of  pur- 
chase, but  Mrs.  Spencer  asserted  that  they 
had  executed  to  him  a  deed  for  the  one-halt 
interest  in  the  lot  It  finally  ended  by  their 
acquiescing  in   Scotf  s   plan,  whereby   they 
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would  get  the  $750  Immediately,  and  the  $1,- 
000  which  the  plaintiff  had  paid  Spencer  was 
to  be  refunded  out  of  the  money  Stansbury 
was  to  pay.  At  the  Deshler  Hotel,  Scott 
dictated  a  deed,  dated  it  September  11,  1920, 
and  the  Spencers  signed  and  acknowledged 
it,  conyeying  to  the  defendant  Stansbury  the 
half  interest  in  the  lot.  The  deed  was  ac- 
knowleged  September  20th ;  Scott  gave  Spen- 
cer his  check  for  $750,  the  purchase  money 
coming  to  him,  and  mailed  the  deed  to  Stans- 
bury, which  was  recorded  September  23d.  He 
did  not  draw  on  Stansbury,  as  he  had  been 
told  to  do,  but  came  home  and,  on  September 
24th,  saw  Stansbury,  who  paid  him  the  $1,750. 
He  then  kept  $750  to  reimburse  himself  for 
the  money  advanced  Spencer.  The  plaintiff 
had  gone  to  Roanoke,  Va.,  and  Scott,  not 
tinding  him  on  his  return,  placed  $1,000  to 
his  credit  in  the  Bank  of  Raleigh,  with  the 
$760  note  plaintiff  had  given  Speneer  for  his 
original  deferred  payment.  The  bank  noti- 
fied plaintiff  by  postcard  of  the  deposit,  stat- 
ing it  was  made  by  Lawrence  K.  Spencer, 
though  Spencer  was  not  in  Beckley  and  did 
not  in  fact  make  it  It  doubtless  did  this 
at  Scott's  direction. 

On  the  next  Monday,  the  27th,  the  plain- 
tifft  being  informed  of  the '  situation,  mailed 
his  check  to  Spencer  for  $1,000,  which  it  ap- 
pears Spaicer  never  used.  Plaintiff  refused 
to  take  the  $750  note  from  the  bank,  but 
went  on  checking  on  his  account,  he  having 
previously  had  an  account  at  that  bank.  On 
September  27th  he  recorded  his  deed  and  on 
September  29th  brought  this  suit  to  cancel 
defendant  Stansbury's  deed  as  a  cloud  on  his 
title.  It  is  unnecessary  to  discuss  the  bill 
and  amended  bill  and  answers  thereto.  The 
court,  on  final  hearing,  decreed  that  plaintiff 
was  entitled  to  have  Stansbury*s  deed  can- 
celed; that,  before  doing  so,  he  should  pay 
to  Stansbury  the  sum  of  $1,750  with  interest 
from  September  22,  1920,  and  which  sum 
was  tendered  him  by  plaintiff.  He  refused 
to  accept  it  and  the  amount,  $1,815.62,  was 
paid  to  the  general  receiver  of  the  court 
The  court  further  decreed  that  plaintiff  pay 
the  costs  of  suit  The  court  found  that  Scott 
was  the  agent  of  Stansbury  in  the  purchase 
of  Spencer's  half  interest  in  the  lot,  but  found 
there  was  no  collusion  between  Scott  and 
Stansbury  and  that  Stansbury  had  no  knowl- 
edge of  Spencer's  deed  to  plaintiff  at  the 
time  of  his  purchase,  but  that  Scott  had  such 
knowledge  and  that  notice  thereof  to  Scott 
was  notice  to  Stansbury. 

[1]  We  deem  it  unnecessary  to  discuss  de- 
fendant's claim  that  the  plaintiff  has  not 
shown  such  actual  possession  of  the  land  as 
entitles  him  to  maintain  the  suit  to  remove 
a  cloud  from  his  title,  or  that  he  is  estopped 
by  his  conduct  in  checking  out  the  $1,000 
placed  to  his  credit  in  the  bank,  as  the  real 
question  in  the  case  is  whether  Stansbury 
had  notice  of  plaintiff'a  claim  to  the  half 


interest  bf  Spencer  at  the  time  he  acq  aired 
his  deed  and  paid  the  purchase  money. 

Was  Scott  agent  for  the  defendant  in  mak- 
ing the  purchase?  We  think  he  was.  It  is 
stated  in  the  brief  of  defendant's  coimsel 
that  ''before  Scott  went  to  Columbus,  Spencer 
had  told  him  to  sell  the  lot,"  but  this  could 
have  meant  no  more  than  that,  as  his  at- 
torney, he  should  institute  suit  and  sell  it 
in  a  Judicial  proceeding,  and  thus  enforce 
payment  of  the  note  sent  him  for  collection. 
He  was  employed  by  Spencer  to  collect  the 
note,  not  to  sell  the  property  at  private  sale, 
because  Spencer  knew  he  did  not  own  it 
All  Spencer  was  interested  in  was  obtaining 
his  money.  It  was  on  Scott's  initiative  that 
he  found  a  purchaser  at  private  sale. 

From  the  moment  negotiations  with  Stans- 
bury began  to  the  final  delivery  of  the  deed, 
who  looked  after  Stansbury 's  interests? 
Agent  Scott  He  negotiated  the  deal  with 
the  Spencers,  persuaded  them  to  make  the 
deed,  though  they  and  he  knew  they  had  no 
title  to  the  premises.  He  dictated  the  deed 
and  paid  them  the  $750  out  of  his  own  money, 
expecting  to  be  and  was  reimbursed  by  Stans- 
bury. Stansbury  jiermitted  Scott  to  pass  on 
the  sufficiency  of  the  deed,  its  form,  contents, 
and  whether  it  was  properly  executed.  An- 
other significant  fact  is  that,  so  far  as  the  rec- 
ord shows,  Spencer  did  not  pay  Scott  anything 
for  his  services,  not  even  his  expenses  on  the 
trip  to  Columbus.  Scott  paid  Spencer  the  $750 
owing  him  from  the  plaintiff.  The  note  does« 
not  appear  to  have  borne  interest  until  after 
maturity,  as  appears  from  the  deed,  though 
the  note  itself  is  not  in  the  record.  At  any 
rate  no  interest  was  collected.  Scott  was 
certainly  not  acting  gratuitously.  If  he  was 
not  paid  by  Spencer,  and  the  record  indicates 
he  was  not,  who  paid  him?  Who  paid  his 
expenses  to  Columbus,  and  while  there,  and 
his  fare  from  Columbus  to  his  home?  Who 
paid  him  for  preparing  the  deed  and  for  pass- 
ing on  its  sufficiency?  Did  he  go  to  all  this 
expense  and  trouble,  using  time,  money,  and 
energy  for  naught?  It  may  be  so;  but  in  the 
absence  of  anything  showing  why,  we  can 
hardly  believe  he  did.  We  think  it  suffi- 
ciently appears  that  Spencer  did  not  pay  him. 
Whether  Stansbury  paid  him,  the  record  does 
not  disclose.  It  simply  shows  that  Scott  did 
not  take  any  interest  in  the  lot  as  a  silent 
partner,  but  it  does  not  negative  the  strong 
implication  that  Stansbury  may  have  paid 
him  for  his  services,  or  if  he  has  not  paid 
him,  that  he  is  to  pay  him  at  the  end  of  this 
litigation.  Kotwithstanding  the  denial  ot 
both  Scott  and  Stansbury  that  Soott  was 
Stansbury's  agent  we  think  their  conduct 
clearly  shows  he  was,  and  the  circuit  court 
did  not  err  in  so  finding. 

But  counsel  for  Stansbury  strenuously  in- 
sist that,  even  if  Scott  were  Stansbury's 
agent,  notice  to  him  of  plaintiff's  unrecorded 
deed  was  not  notice  to  Stansbury,  on  the 
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^ound  that  Scott  acted  adversely  to  his  prln- 
cipaFs  Interests  In  concealing  trom  him  the 
fact  that  Spencer  had  already  conveyed  his 
property  to  the  plaintiff,  and  dte  us  to  Bank 
V.  Black,  108  Va.  59,  60  S.  B.  743 ;  Baker  v. 
Berry  HIU  Mineral  Springs  Go.,  112  Va.  280, 
71  S.  K.  626,  Lr.  R.  A.  1917F,  303 ;  and  Oul- 
peper  National  Bank  t.  Tidewater  Improve- 
ment Co.,  119  Va.  73,  89  S.  E.  118.  We  do 
not  think  these  authorities  are  applicable  to 
the  facts  in  this  case.  WhUe  Scott  took  a 
wrong  course  to  acquire  the  property  for  his 
principal,  yet  we  cannot  say  he  acted  ad- 
versely to  his  principal's  interests.  He  says 
the  reason  he  did  not  tell  him  of  the  prior 
sale  was  because  he  wanted  to  make  Stans- 
bury  an  innocent  purchaser,  and  thus  enable 
him  to  acquire  a  good  title.  We  believe  he 
acted  in  good  faith  toward  Stansbury;  con- 
sidering the  course  pursued,  he  has  certainly 
shown  he  was  loyal  to  his  principaL  Nor 
can  we  say  from  the  record  that  he  had  any 
personal  ends  to  gain  by  concealment  The 
only  possible  way  Scott  could  have  gained 
any  personal  advantage  by  the  transaction 
was  by  his  becoming  a  silent  partner  of 
Stansbury's  in  the  purchase  or  by  being  com- 
p^isated  by  hint;  both  swear  he  was  not  a 
silent  partner,  but  say  nothing  about  his  com- 
pensation for  his  services.  Assuming  Stans- 
bury paid  him  or  is  to  pay  him,  this  alone, 
under  the  circumstances  shown,  would  not 
be  sufficient  to  show  that  Scott  acted  ad- 
versely to  Stansbury's  interests,  so  as  to  re- 
lieve Stansbury  from  the  rule  that  notice  to 
the  agent  is  notice  to  the  principaL  And 
after  full  information  of  the  prior  convey- 
ance, though  this  had  been  concealed  from 
him  at  the  time  he  paid  his  money  and  ac- 
quired his  deed,  he  refused  to  accept  the 
amount  paid  by  him  and  to  cancel  his  deed. 
He  elected  to  keep  the  benefits  of  his  agent's 
act,  and  thereby  ratified  what  he  had  done 
after  full  knowledge. 

But  counsel  for  defendant  cite  us  to  Mc- 
Gormick  r.  Wheeler,  Mellick  &  Co.,  36  lU. 
114,  85  Am.  Dec.  888,  which  holds  that— 

''A  party  is  not  chargeable  with  notice  of 
facts  within  the  knowledge  of  his  attorney, 
where  the  latter  acquired  knowledge  thereof 
while  acting  as  the  attorney  of  another  party." 

11  this  be  a  correct  statement  of  the  law, 
yet  it  does  not  apply  here.  Stansbury  testi- 
fies that,  when  Scott  told  him  how  much 
Spencer's  half  interest  would  cost,  he  told 
Scott  to  make  the  deal  and  draw  on  him  for 
the  amount,  and  Scott,  while  acting  for 
Stansbury  in  negotiating  with  Spencer  tor 


the  deed,  learned  about  Spencer's  conveyance 
to  the  plaintiff.  He  got  this  notice  while 
acting  for  Stansbury,  and  this^  under  the 
law,  was  constructive  notice  to  his  principal. 
In  giving  the  several  instances  of  construc- 
tive notice,  2  ^nor  on  Real  Property,  i  1413, 
says: 


«ti 


'Where  the  counsel,  attorney,  or  agent  of 
the  subsequent  purchaser,  whether  for  the 
whole  or  a  part  of  the  transaction,  or  one  close- 
ly followed  by  or  coxmected  with  it,  has  notice 
of  the  prior  incumbraoce  or  daim,  whilst  con- 
cerned for  his  principal.  In  such  case  the  no- 
tice of  the  agent  is  notice  to  the  prindpal." 

To  the  same  effect,  see  2  Minor's  Inst  p« 
980;  3  Sugden  on  Vendors,  318;  Merchants' 
Bank  ▼.  Ballon,  98  Va.  112,  82  8.  B.  481,  44 
L.  R.  A.  306,  81  Am.  St  Rep.  715. 

[2]  But  notice  to  Stansbury  on  the  record 
before  us  could  be  imputed  wholly  aside  firom 
any  agency  of  Scott  The  lot  was  in  Uie  pos- 
session of  the  plaintiff.  Stansbury  says  the 
plaintiff  had  charge  of  it,  but  he  thought  he 
was  merely  representing  the  owners,  Spenoer 
and  Mrs.  Foster.  Plaintiff  had  farmed  it 
the  year  before,  and,  during  the  year  of 
Stansbury's  puniiase,  he  had  permitted  from 
300  to  500  loads  of  material  to  be  placed  on 
it  This,  in  view  of  Stansbury's  Information 
of  plaintiff's  control  of  the  lot,  was  sufficient 
to  put  him  on  inquiry.  Why  did  he  not  in- 
quire of  the  plaintiff  about  the  title?  He 
lived  in  the  same  city  and  saw  him  frequent- 
ly. It  was  his  duty,  under  the  drcumstances, 
to  inquire.  He  could  not  close  his  eyes  to 
obvious  facts  and  say  he  did  not  know.  He 
had  the  means  of  knowledge  and  there  be- 
fore him  was  the  fact,  admitted  by  him,  that 
plaintiff  had  control  of  the  premises,  culti- 
vated the  lot,  and  made  a  very  considerable 
fill  on  it 

"Actual  possession  of  land  is  notice  to  pur- 
chasers of  the  occupant's  right  to  the  land, 
though  his  title  paper  is  not  recorded,  whether 
the  subsequent  purchaser  actually  knows  of 
such  occupant's  right  or  not"  Weekly  v. 
Hardesty,  48  W.  Va.  39,  35  S.  B.  880.  "Pos- 
session of  land  is  sufficient  notice  to  a  pur- 
chaser, contracting  with  a  claimant  thereof  not 
in  possession,  to  put  him  on  inquiry;  and  if  he 
takes  a  conveyance  from  such  claimant  he  will 
be  charged  in  favor  of  the  person  so  in  posses- 
sion with  all  information  such  inquiry  would 
have  given  him  if  diligently  pursued."  Smith 
V.  Owens,  63  W.  Va.  00,  59  S.  B.  702. 

Upon  a  careful  consideration  of  the  record, 
we  find  no  error,  and  therefore  affirm  the 
decree. 


W.V».)  STATE  V.  TALIP 
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Forgery  ^s»7(l)— Indiotmeat  for  forglao  ship- 
per's receipt,  after  delivery  of  goods,  quasheil. 

The  receipt  of  an  express  company  given 
«  shipper  for  goods  to  be  transported,  in  which 
the  shipper,  after  delivery  of  the  goods,  raises 
the  declared  value  thereof,  for  the  purpose 
of  using  the  same  to  establish  the  value  of  the 
goods,  subsequently  destroyed  by  fire,  and  in 
proof  of  his  loss,  does  not  constitute  legal  evi- 
dence on  the  question  of  such  value,  to  the 
prejudice  of  the  rights  of  the  insurance  com- 
pany; and  an  indictment  charging  the  ship- 
per with  the  forgery  of  such  receipt,  with  in- 
nuendo for  the  purpose  alleged,  is  bad  on  de- 
murrer and  should  be  quashed. 

ISrvor  to  Oircait  Court,  Logan  County. 

Jolin  Talip  and  Harry  Homad  were  con- 
victed of  forgery,  and  they  bring  error. 
Judgment  reversed,  verdict  set  aside,  indict- 
ment quashed,  and  defendants  discharged. 

Minter  k  McNemar,  of  Logan,  and  B.  L. 
Hogsett,  of  Huntington,  for  plalntiffa  in  er- 
ror. 

F.  T.  EUigland,  Atty.  Gen.,  and  B.  A.  Bleaa- 
Ing,  Aast  Atty.  Gen.,  for  the  Stata 

MILLBR,  J.  The  indictment  contains 
f6ur  conntB.    The  firtt  count  charges  defend* 

ants  with  the  forgery,  on  the day  of 

January,  1920,  of  a  certain  receipt  of  the 
American  Railway  Express  Company,  issued 
to  the  defendants  at  Clarksdale,  Mississippi, 
December  8,  1919,  by  raising  the  value  of  the 
shipment  as  therein  declared  by  the  ship- 
Xl^rs,  from  $770.00  to  $3,770.00,  for  the  pur- 
pose of  establishing  the  value  of  the  mer- 
chandise contained  in  their  store  building 
at  Omar,  in  Logan  County,  West  Virginia, 
and  their  claim  for  loss  of  said  goods  by 
fire  under  the  several  insurance  policies  then 
existing  upon  said  goods,  and  to  defraud  the 
underwriters  thereby.  The  tecond  oouni 
charges  defendants  with  nttering  or  at- 
tempting to  utter  as  true  said  express  com- 
pany's receipt  in  the  various  ways  set  out 
therein,  and  for  the  purposes  aforesaid. 
The  third  count  charges  defendants  with  the 
forgery,  at  the  same  time  and  place,  of  an- 
other receipt  of  said  express  company,  is- 
sued to  them  at  Clarksdale,  Mississippi,  dat- 
ed December  10,  1919,  by  raising  the  de- 
clared value  of  the  shipment  receipted  for, 
from  $175.00  to  $1750.00,  for  the  same  pur- 
poses alleged  with  respect  to  the  receipt  de- 
scribed in  the  first  and  second  counts.  The 
fourth  couni  charges  defendants  with  ut- 
tering or  attempting  to  utter  as  true  the  re- 
ceipt described  in  the  third  count,  with  like 
purpose  and  by  like  means  as  charged  in  the 


second  count  with  respect  to  the  receipt 
therein  described.  x 

There  was  a  demurrer  to  the  indictment 
and  to  each  count  thereof,  whicdi  was  over- 
ruled; and  this  action  of  the  trial  court  is 
the  first  point  of  error  assigned  and  relied 
on  to  reverse  the  Judgment  upon  the  verdict 
of  guilty  as  charged  in  the  first  count,  a  ver- 
dict tantamount  to  an  acquittal  on  the  oth- 
er counts  of  the  indictment. 

The  extrinsic  facts  and  circumstances  al- 
leged in  the  first  count,  on  which  defendants 
were  found  guilty,  to  show  a  reasonable  pos- 
sibility that  the  alleged  forged  instrument 
might  cause  injury  to  another,  are  that  at 
the  time  of  delivery  by  defendants  of  the 
receipt 'book  containing  said  receipts  to  their 
trustee  Bland,  they  knew  the  said  receipts 
were  to  be  used  by  him  to  establish  the 
amount  of  the  merchandise  contained  in 
their  store  at  Omar,  West  Virginia,  and  in 
making  claim  for  the  loss  thereof  under  the 
several  policies  of  insurance  thereon,  the 
particular  receipt  alleged  in  the  indictment 
covering  a  certain  shipment  recited  there- 
in of  December  8,  1919.  Stripped  of  inmaa- 
terial  words,  blanks  and  figures,  said  receipt 
as  alleged  is  as  follows: 

"American  Railway  Bzpress  Co.,  at  Clarks- 
dale, Miss.  Beceived  from  Talip  &  Homad, 
the  shipments  hereinafter  listed,  subject  to 
the  Classification  and  Tariffs  in  effect  at  the 
date  hereof,  which  shipments  the  Company 
agrees  to  carry  upon  the  terms  and  conditions 
of  the  Uniform  Express  Receipt  in  effect  on 
12/8,  D.  G.  Value  $8  JOO,  Consigned  to  Talip 
&  Homad,  Omar,  W.  Va. 

''[Signed]    Hines,  for  the  Company.*' 

The  proposition  in  support  of  the  demur- 
rer is  that  the  instrument,  the  subject  of  the 
alleged  forgery,  shows  on  its  face  that  it 
is  one  which  could  not  have  been  the  sub- 
ject of  forgery  to  the  prejudice  of  the  rights 
of  any  one  alleged  In  the  indictment  It  is 
argued  that,  if  raised  as  alleged,  it  could 
not  have  prejudiced  or  afl^ected  injuriously 
the  rights  of  the  express  company  that  is- 
sued it,  for  it  was  not,  and  could  not  under 
any  circumstances  have  been  bound  by  the 
declaration  of  value  by  the  shipper;  and 
that  the  insurance  companies,  not  parties 
thereto,  could  not  have  been  injured  or  de- 
ceived thereby;  wherefore,  no  offense  un- 
der the  law  was  committed.  As  it  is  not 
alleged  that  the  express  company  was  or 
could  have  been  injuriously  affected  thereby, 
we  need  not  consider  that  phase  of  the  prop- 
osition. 

Our  statute,  section  5,  chapter  146,  Barnes* 
Code  1918  (Code  1913,  c  146,  |  6242),  pro- 
vides: 

"If  a  person  forge  any  writing,  ♦  ♦  ♦  to 
the  prejudice  of  another's  right,  or  utter  or 
attempt  to  employ  as  true,  such  forged  writ- 
ing, knowing  it  to  be  forged,  he  shall  be  con- 
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fined  in  the  penitentiary  not  less  than  two  nor 
more  than  ten  years." 

Forgery  as  defined  by  a  text  writer  is: 

"The  false  making  or  materially  altering, 
with  intent  to  defrand,  of  any  writing  which,  if 
genoine,  might  apparently  be  of  legal  efficacy, 
or  the  foundation  of  legal  liability."  1  Bishop's 
New  Criminal  Law,  sec.  672. 

Aa  already  indicated,  we  are  not  called 
upon  in  this  case  to  say  whether  or  not  the 
raising  of  the  receipt  in  question,  at  the 
time  it  la  alleged  to  have  been  forged,  could 
have  been  made  the  subject  of  forgery  to  the 
prejudice  of  the  rights  of  the  express  com- 
pany. That  question  has  not  been  present- 
ed by  the  averments  in  the  Indictment  On 
the  question  actually  presented  by  the  indict- 
ment with  reference  to  the  insurance  com- 
panies, the  law  as  generally  stated  Is,  that 
in  order  to  constitute  forgery,  the  writing  or 
Instrument  must  be  such,  that  if  genuine,  it 
would  have  some  efficacy  as  alTecting  some 
one's  legal  right.  12  B.  G.  L.  148,  sec.  11  et 
seq.,  and  cases  cited. 

The  gravamen  of  the  offense  at  common 
law,  and  by  our  statute,  Is  that  the  instru- 
ment alleged  to  have  been  forged  must  have 
been  to  the  prejudice  of  another's  rights. 
4  Blackstone's  Commentaries,  246.  The 
statute  predicates  the  offense  only  on  such 
writings  as  are,  or  may  be,  to  the  prejudice 
of  another's  rights,  or  by  which  another 
may  be  defrauded,  and  it  must  sufficiently 
appear  firom  the  description  given  of  the 
writing  alleged  to  have  been  forged,  that 
the  forgery  thereof  was  to  the  prejudice  of 
another's  rights;  If  not  such,  it  is  not  with- 
in the  statute,  and  the  offense  can  not  be 
punished  as  forgery.  Powell  v.  Com.,  11 
Grat.  (Va.)  822;  Terry  v.  Com.,  87  Va.  672, 
13  S.  E.  104 ;  State  v.  Cotts,  49  W.  Va.  615, 
39  S.  B.  605,  55  Ia  B.  A.  176.  In  State  y. 
Boasso,  88  La.  Ann.  202,  the  court  said: 

"It  is  not  essential  that  the  forged  instru- 
ment be  one  that,  if  genuine,  an  action  might  be 
brought  on  it  If  it  could  be  used  as  proof  in 
a  suit,  either  against  him  whose  name  is  forged, 
or  in  a  suit  against  any  other,  whether  to  sus- 
tain a  claim  made  or  in  defense  of  one,  it  is 
susceptible  of  forgery.'* 

In  Arnold  y.  Cost,  3  Gill  &  J.  219,  22  Am. 
Dec  302,  the  Maryland  court  held  that  it 
was  not  essential  to  the  crime  of  forgery 
that  actual  Injury  should  have  resulted,  that 
it  was  sufficient  that  any  one  might  be  or 
have  been  injured  by  the  instrument.  So 
held  In  State  v.  Johnson,  26  Iowa,  407,  96 
Am.  Dec.  158.  In  Virginia,  it  was  decidedf 
that  an  Instrument  is  one  of  legal  efficacy, 
within  the  rules  relating  to  forgery,  where 
1^  any  poesibility  it  may  operate  to  the  in- 


jury of  another.  In  that  case  the  worda  "In 
full  of  account  to  date"  had  been  inserted 
in  a  cancelled  and  surrendered  bank  check. 
Gordon  v.  Com.,  100  Va.  825,  41  S.  E.  746, 
67  L.  B.  A.  744.  In  Ohio  It  was  held  that 
the  altering  of  a  settlement  of  a  book  ac- 
count so  as  to  include  a  claim  which  ac- 
crued after  the  settlement,  with  intent  to 
defraud,  amounted  to  forgery.  Barnum  v. 
State,  15  Ohio,  717,  45  Am.  Dec  601. 

The  manifest  purpose  of  the  indictment  in 
this  case,  according  to  the  extrinsic  facts 
and  circumstances  alleged,  was  to  bring  the 
case  within  the  rule  of  some  of  the  author- 
ities cited,  on  the  theory  that  the  object  of 
the  alleged  forgery  of  the  receipt  was  to  do 
injury  to  the  insurance  companies.  The 
question  is,  whether  the  forged  receipt,  if 
genuine,  could  by  any  possibility  have  been 
used  to  affect  the  rights  of  those  companies. 
The  indictment  avers  that  it  was  to  be  used 
in  proof  of  and  to  establish  the  claim  of  de- 
fendants against  the  insurance  companies 
for  losses  by  fire  of  defendant's  stock  of 
goods.  Would  it  have  been  competent  and 
efficient  for  this  purpose?  It  has  been  held 
that  the  amount  of  an  insurance  policy  is 
not  evidence  of  the  value  of  the  property  de- 
stroyed; that  it  is  necessary  for  the  in- 
sured to  prove  the  extent  of  the  loss.  5 
Joyce  on  Insurance  (2d  Bd.)  p.  6164,  sec 
3769,  citing  Standard  Fire  Ins.  Co.  v.  Wren, 
11  m.  App.  242.  In  the  case  of  Com.  v. 
Butler  (Ey.)  87  S.  W.  840,  the  court  held 
that  an  indictment  charging  defendant  with 
forgery  committed  by  changing  the  figured 
in  a  receipt  issued  to  him  by  an  express 
company,  for  charges  advanced  by  him  on 
goods  shipped  for  another,  by  increasing  the 
amount  named  therein  for  the  purpose  of 
defrauding  the  shipper  of  the  difference, 
does  not  state  facts  establishing  a  forgery, 
but  which  on  the  facts  alleged  might  con- 
stitute -an  offense  different  from  forgery. 
In  Ex  parte  Fischl,  51  Tex.  Cr.  B.  68,  100  S. 
W.  778,  it  was  decided  that  a  way  bUl  or 
Invoice  showing  that  fifty  cases  of  eggs  had 
been  shipped  from  T.  to  G.  over  a  certain 
railroad,  and  thence  to  New  York  over  a 
steamship  line,  might  be  the  subject  of  for- 
gery, though  it  might  require  an  innuendo 
or  explanatory  averments.  As  the  value  of 
the  goods  declared  is  the  only  way  in  which 
it  is  averred  the  insurance  companies  were 
to  be  affected  by  the  receipt,  if  it  would  not 
be  evidence,  the  raising  of  the  value  would* 
not  constitute  proof  to  the  prejudice  of  the 
insurance  companies'  rights,  wherefore  the 
crime  of  forgery  is  not  made  out  by  the  aver- 
ments, and  the  indictment  should  be  quashed. 

Our  order  will  be  to  reverse  the  judgment 
below,  set  aside  the  verdict  and  dischargi^ 
the  prisoners  from  further  prosecution. 
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(Syllabus  by  the  Court.) 

1.  Evidence  ^=9l43~lt  is  not  error  to  rejeot 
evidence  liavlng  ne  substantial  probative 
value. 

On  the  trial  of  an  issue  before  a  jury  it  is 
not  error  to  reject  evidence  having  no  substan- 
tial probative  value  thereon. 

2.  NegllQence  ^=>I32  (3)— Evidence  of  railroad 
employee'e  Intoxication  competent  on  oontrllil- 
tttory  negligence  in   mitigation  of  damages. 

In  an  action  under  the  Federal  Employ- 
er's Liability  Act  (U.  S.  Comp.  St.  §§  8857- 
^665),  for  damages  for  pc^rsonal  injuries  sus- 
tained by  an  employee  while  employed  in  inter- 
etate  commerce,  evidence  tending  to  show  his 
intoxication  when  injured  is  competent  to  go 
to  the  jury  on  the  question  of  his  contributory 
negligence,  not  as  constituting  a  complete  de- 
fense, but  in  mitigation  of  damages. 

3.  Trial  ^s»260  ( I )— Refusing  instruotions  on 
matter  covered  by  other  instructions  not  er- 
ror. 

Instructions  to  the  jury  on  only  one  of  the 
main  issues  of  fact,  as  to  which  the  evidence 
is  in  any  appreciable  degree  conflicting,  and 
covered  by  other  instructions  given  and  em- 
bracing the  entire  concrete  case,  may  properly 
be  rejected. 

4.  Master  and  servant  <g=:»2l3(4)~Onlinary 
rislcs  of  riding  freight  trains  assumed. 

Where  the  duties  of  a  railway  employee 
require  him  to  mount  and  ride  moving  freight 
trains,  such  employee  assumes  all  the  ordinary 
and  usual  rislcs  pertaining  to  his  employment, 
including  the  mounting  and  riding  of  such 
trains,  but  not  extraordinary  risks  unknown 
to  or  not  plainly  discernible  by  him,  and  the 
rights  and  liabilities  of  the  parties  must  gen- 
erally be  measured  by  the  rules  and  principles 
pertaining  to  master  and  servant  and  not  by 
those  applicable  to  passenger  and  carrier. 

5.  Master  and  servant  ^s»265 (5)— Negligence 
must  be  proved. 

In  such  an  action  for  personal  injuries  by 
an  employee  against  his  employer  the  fact  of 
the  injury  does  not  render  the  employer  pre- 
sumptively negligent;  generally  the  negli- 
gence of  the  master  must  be  proven,  and  the 
rule  res  ipsa  loquitur  does  not  apply. 

6.  Master  and  servant  <g=:»295 (7)— Instructions 
on  assumption  of  risks  heitf  misleading. 

If  from  the  circumstances  of  the  injuries 
to  an  employee  of  a  railway  company  he  could 
not  have  seen  and  appreciated  the  extraordi- 
nary movement  of  a  train  and  the  danger  to 
which  he  was  thereby  subjected  and  which  re- 
sulted in  his  injuries,  instructions  to  the  jury 
on  the  theory  of  assumption  of  risk  from  known 
and  apparent  dangers  should  be  rejected  as 
misleading  and  improper. 


7.  Master  and  servant  4t=>265  (4)— Negligence 
within  federal  act  not  presumed. 

In  an  action  for  personal  injuries  under  the 
Federal  Employer's  Liability  Act  (U.  S.  Comp. 
St.  §1  8657-8665),  the  alleged  negligence  of  a 
railway  company  complained  of  must  be  proven 
by  plaintiff  by  a  preponderance  of  the  evidence, 
and  can  not  be  presumed. 

8.  Trial  ^=>233(3)— Court  should  not  by  his 
charge  refer  to  deciaration  to  determine  acts 
of  negligence  charged. 

In  an  action  by  an  employee  against  a  rail- 
way company  under  the  Federal  Employer's 
liability  Act  (U.  S.  Comp.  St.  §§  8657-8665), 
for  personal  injuries  sustained,  due  to  the  al- 
leged negligence  of  the  defendant,  the  court 
should  not  by  instructions  on  the  subject  of 
such  negligence  refer  the  jury  to  the  declara- 
tion to  determiAe  what  the  tLCts  of  negligence 
charged  against  the  defendant  are.  Such  acts 
should  be  covered  by,  or  recited  in,  the  instruc- 
tions. 

9.  Trial  <g=:»253 (9)— Instruction  permitting  ex- 
clusion of  evidence  erroneous. 

An  instruction  to  the  jury  from  which  they 
might  infer  that  plaintiff  in  establishing  the  fact 
of  defendant's  negligence  was  limited  to  his 
own  evidence  to  the  ezdusion  of  defendant's 
evidence,  is  misleading  and  erroneous. 

10.  Masti^r  and  servant  ^=:»222(4)— Risk  of 
dangerous  method  directed  not  assumed. 

While,  as  a  general  rule,  if  two  ways  are 
presented  to  an  employee  for  the  performance 
of  his  duties,  one  a  safe  way,  the  other  dan- 
gerottSt  and  he  chooses  the  dangerous  way,  he 
thereby  assumes  the  risk  of  the  latter,  yet  if  he 
has  been  directed  by  his  employer  to  perform 
his  duties  in  the  dangerous  way,  the  master 
becomes  liable  for  the  injuries  sustained  by  the 
servant  due  to  any  extraordinary  or  unusual 
dangers  unknown  to  him  and  to  which  he  is 
subjected  in  the  performance  of  his  duties  in 
the  dangerous  way. 

I  i.  Master  and  servant  ^=988(1)— Railway  em- 
ployee required  to  mount  moving  trains  not 
a  passenger. 

The  relationship  of  a  railway  company  to 
its  employee  required  to  mount  its  moving 
trains  in  the  performance  of  his  duties,  is  that 
of  master  and  servant,  not  that  of  passenger 
and  carrier,  and  their  respective  rights  and 
liabilities  are  to  be  determined  by  the  law 
applicable  to  them  in  their  proper  relationship. 

12.  Master  and  servant  <$==>296(l)— Instnio- 
tion  on  Intoxioation  of  employee  falling  under 
train  impropei:|y  refused. 

If  the  proximate  cause  of  the  injuries  sus- 
tained by  a  railway  employee  was  his  use  of 
intoxicating  liquors,  the  railway  company  is 
not  liable  therefor;  and  an  instruction  to  the 
jury  so  advising  them,  if  there  is  appreciable 
evidence  of  the  fact,  is  proper;  but  if  the  fact 
is  controverted  and  such  instruction  is  given 
on  behalf  of  the  railway  company,  it  is  error 
to  reject  an  instruction  proposed  by  the  plain- 
tiff, based  on  such  conflicting  evidence,  telling 
them  that  though  they  may  find  the  employee 
had  taken  a  dnnk  or  so  of  liquor  before  mount- 
ing the  moving  train  that  injured  him,  they 
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could  not  take  that  fact  into  consideration  un- 
less they  believed  that  he  would  not  have 
fallen  under  the  train  had  he  not  drunk  the 
liquor. 

13.  Master  and  aervant  ^=s>89 (4)— Railway 
employee  riding  aocording  to  oustom  entitled 
to  protection. 

Although  an  employee  of  a  railway  company 
may  have  giyen  an  unreasonable  and  improper 
construction  of  the  orders  of  a  superior  officer 
in  reference  to  mounting  and  riding  moving 
trains  in  the  discharge  of  his  dutes,  and  be- 
cause thereof  rides  from  the  place  of  his  em- 
ployment to  an  intermediate  point  or  station, 
breaking  the  Journey,  and  there  resumes  his 
journey  on  another  train  according  to  the 
custom  of  employees,  he  is  entitled  to  pro- 
tection from  unnecessary  and  unusual  move- 
ments of  the  train  due  to  employees  generally 
because  of  euch  established  custom  known  to 
the  railway  company. 

(Error  to  Circuit  Ck>art,  Mineral  (bounty. 

Action  by  Mary  R.  Harness,  administratrix 
of  the  estate  of  O.  E.  Harness,  deceased, 
against  the  Baltimore  &  Ohio  Bailroad  Com- 
pany and  Walker  D.  Hines,  Director  General 
of  Ballroad8»  in  which  L.  O.  Mott,  as  admin- 
istrator, was  substituted  for  the  plaintiff  and 
James  Davis,  Agent,  etc.,  was  substituted  for 
the  def^dant  Walker  D.  Hines  aiid  for  the 
Railroad  Company.  Verdict  of  not  guilty 
and  Judgment  of  nil  capiat  against  the  plain- 
tiff and  the  plaintiff  brings  error.  Judgment 
reversed,  verdict  set  aside^  and  plaintiff 
awarded  a  new  triaL 

Harry  G.  Fisher,  of  Eeyser,  for  plaintiff  in 
error. 

Emory  Tyler,  of  Keyser,  and  Wm.  G.  Con- 
ley,  of  Charleston,  for  defendant  in  error. 

lOLIiESl^  J.  The  case,  on  the  present 
hearing  is  substantially  the  same  as  to  plead- 
ings and  proofis  as  when  presented  on  a  for- 
mer writ  of^error,  then  styled  Mary  B.  Har- 
ness, Adm'x,  ▼.  Baltim<nre  &  Ohio  Bailroad 
Co.  et  al.,  reported  in  86  W.  Ya.  284,  103  8. 
£.  866.  On  the  last  trial  in  the  circuit  court 
the  name  of  tfa&  present  plaintiff  was  sub- 
stituted for  that  of  Mary  B.  Harness,  admin- 
istratrix, and  the  name  of  the  present  de- 
fendant for  that  of  Baltimore  &  Ohio  Bail- 
road Company  et  al.,  due  to  the  diange  in 
the  director  general  or  agent  designated  by 
the  President  pursuant  to  the  Transporta- 
tion Act  of  1020  (41  Stat  466).  The  rules 
and  principles  enunciated  on  the  former 
hearing,  and  in  the  written  opinion  and  man- 
date of  the  court  must  therefore  be  regarded 
and  applied  as  the  law  of  the  present  case. 

The  result  of  the  new  trial  awarded  the 
plaintiff  on  the  former  hearing  was  the  same 
as  on  the  first  trial,  except  that,  on  the  first 
trial  the  court  directed  a  verdict  for  the  de- 
fendant, while  on  the  second  trial  the  case 
was  submitted  to  the  Jury  on  instructions  by 
the  court,  resulting  in  a  verdict  of  not  guilty 


and  the  Judgment  of  nil  capiat  against  the 
plaintiff,  the  subject  of  the  present  writ  of 
error. 

Counsel  for  plaintiff,  in  his  original  brief, 
points  out  several  particulars  in  which  he 
thinks  the  case  for  the  plaintiff  was  greatly 
strengthened  by  the  evidence  adduced  on  the 
last  triaL  For  example,  he  says  that  the 
custom  of  employees  riding  trains  between 
Piedmont  and  Keyser  established  on  the  for- 
mer trial  was  admitted  by  the  agents  and  of- 
ficers of  the  railroad  company  on  the  second 
trial  and  was  shown  to  have  existed  practic- 
ally since  the  railroad  was  constructed  and 
operated.  And  further  that  it  was  shown  that 
this  custom  extended  to  others  than  railroad 
employees.  That  it  was  also  shown  that 
nearly  all  the  members  of  the  crew  of  the 
train  that  killed  Harness  knew  of  the  exist- 
ence of  this  custom  at  Piedmont.  Still  an- 
other point  on  which  couns^  conceives  his 
case  was  improved  on  the  second  trial,  was 
that  it  was  shown  that  the  passes  issued  to 
Harness  and  his  fellow  workmen  were  good 
only  on  passenger  trains,  while  their  orders 
from  their  superior  ofilcers  were  to  ride 
freight  trains,  or  anything  they  could  get  in 
on,  so  as  to  save  the  time  of  service,  an  act 
of  negligence  in  itself  Justifying  recovery,  as 
they  were  entitled  to  a  safe  means  and  meth- 
od of  transportation  in  going  to  and  from 
their  work  as  car  inspectors  at  Bond. 

In  our  opinion  it  will  be  unnecessary  to 
regard  these  points  of  supposed  vantage  ex- 
cept as  they  may  be  Involved  incidentally  in 
disposing  of  the  several  other  points  of  error 
relied  on  for  reversing  the  Judgment  These 
relate  in  the  main  to  the  admission  and  re- 
jection of  evidence,  and  to  the  giving  and  re- 
fusing of  instructions  to  the  Jury. 

[1]  The  evidence  said  to  have  been  errone- 
ously rejected,  and  covered  by  plaintilTs  bill 
of  exceptions  No.  2,  was  that  of  O.  Lb  Bos- 
ley,  C.  N.  Brown  and  Tom  F.  Kenney,  to  the 
effect  that  they  had  seen  other  persons  than 
employees  on  many  occasions  boarding  and 
riding  moving  freight  trains  at  Piedmont  and 
Keyser.  We  do  not  think  the  rejected  evi- 
dence of  these  witnesses  was  sufficient  to  es- 
tablish a  custom  imposing  any  liability  upon 
the  railroad  company  to  the  general  public, 
except  to  not  wantonly  and  willfully  do  such 
persons  any  injury.  Unless  received  as  pas- 
sengers for  hire,  such  persons  would  be  mer^ 
trespassers;  and  we  can  not  conceive  of  a 
custom  of  a  railroad  company  receiving  pas- 
sengers on  freight  trains  at  any  station  or 
intermediate  point  At  all  events  the  plain- 
tiff could  not  have  been  prejudiced  in  any 
way,  for  he  was  allowed  to  and  did  intro- 
duce all  evidence  offered  bearing  oa  the 
question  of  the  custom  of  employees  of  the 
railroad  company  to  mount  and  ride  moving 
freight  trains  at  and  between  the  designated 
stations.  The  right  to  introduce  such  evi- 
dence and  to  have  the  Jury  pass  upon  the 
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tact  of  Budi  cnstom  was  one  of  the  questions 
adjudicated  upon  the  former  hearing,  and  the 
admissi<Ni  of  such  evidence  served  all  the 
requirements  of  the  plaintiff.  We  find  no 
prejudicial  error  in  the  rejection  of  this  evi- 
dence. No  authority  is  cited  by  counsel  in 
support  of  this  exception.  His  argument  is, 
that  as  the  court  would  not  declare  as  a  mat- 
ter of  law  that  there  was  a  custom  at  Pied- 
mont for  employees  to  ride  moving  freight 
trains  betwe^i  that  point  and  Keyser,  the 
testimony  relating  to  the  custom  of  others 
than  employees  should  have  been  admitted 
in  order  that  the  jury  might  have  had  the 
opportunity  to  pass  upon  all  the  facts.  But 
what  weight  or  relevancy  such  evidence  could 
have  had  on  the  issue  is  not  pointed  out 

[2»3]  Covered  by  the  same  bill  of  excep- 
tions is  the  motion  of  the  plaintiff  to  exclude 
all  evidence  theretofore  introduced  by  the  de- 
fendant relative  to  the  question  of  the  drink- 
Ing  by  Harness  on  the  day  he  was  killed. 
We  see  no  error  in  this  ruling  of  the  court, 
and  no  argument  was  submitted  in  briefs  or 
In  oral  argument  in  supp<wt  of  this  part  of 
the  exertion.  As  one  of  the  questions  in- 
volved and  submitted  to  the  Jury  was  that  of 
ccmtributory  negligence  due  to  Harness'  al- 
leged drinking  of  intoxicants,  not  as  affect- 
ing recovery,  but  going  to  the  reduction  of 
damages  under  the  federal  employer's  lia- 
bility law,  the  evidence  was  quite  pertinent, 
and  we  think  was  clearly  admissible  oo  that 
qnestion. 

Plaintiff's  bill  of  exceptions  No.  S  presents 
two  questions.  The  first  relates  to  the  ruling 
of  the  trial  court  in  sustaining  defendant's 
objection-  to  the  answer  of  engineer  Riley  to 
a  questicHi  propounded  by  plaintiff's  counsel 
on  cross  examination,  to  the  effect  that  he 
had  seen  persons  getting  on  other  parts  of 
the  train  at  Piedmont,  but  he  could  not  tell 
whether  they  were  employees  or  not ;  and  to 
the  action  of  the  court  in  overruling  plain- 
tilTs  objection  to  another  question  propound- 
ed to  the  same  witness  on  re-direct  examina- 
tion, and  his  answer  thereto,  as  follows: 

"Q.  7.  Suppose  you  add  to  that  two  or  three 
drinks  of  liquor,  would  that  make  it  more  dan- 
gerous? (referring  to  the  danger  of  boarding 
moving  trains).  A.  That  just  depends  upon 
who  took  it" 

Of  course  this  evidence  had  reference  to 
the  alleged  drinking  of  Harness,  and  bore  to 
some  extent  on  the  question  of  his  contribu- 
tory negligence  in  riding  or  attempting  to 
mount  the  moving  train.  On  this  question 
the  evidence  was  somewhat  relevant  and  per- 
tinent, and  we  see  no  error  in  the  ruling  of 
the  court  admitting  it. 

As  already  indicated,  the  main  points  of 
error  relied  on  involve  the  several  rulings 
of  the  court  on  the  giving  and  refusing  of  in- 
structions, and  we  may  observe,  before  dis- 
posing of  these  rulings,  that  they  all  should 
have  ccmformed  to  the  rules  and  principles 


laid  down  in  the  opinion  delivered  on  the 
former  hearing,  for  they  constitute  the  law 
of  the  case  and  are  controlling  here. 

The  plaintiff  proposed  some  thirty-two  in- 
structions. Those  given  were  numbered  8,  5, 
6,  9,  12,  18,  21,  22,  25,  28,'  and  81.  The  re- 
mainder were  rejected,  and  were  numbered 
1,  2,  4,  7,  8,  10,  11.  13,  15,  16.  17,  19,  20,  24. 
26,  29,  and  32.  But  numbers  14,  23,  27,  and 
30  are  not  in  the  record  and  can  not  be 
considered. 

The  defendant  proposed  some  twenty-four 
instructions,  of  which  numbers  2,  4,  5,  7, 
8,  9,  10,  11,  12,  13,  14,  15,  16,  20,  22,  and  23 
were  given;   the  others  were  rejected. 

Plaintiff's  rejected  instruction  No.  1  was 
a  direction  to  the  jury  to  find  for  plaintiff 
and  assess  his  damages  according  to  the 
rule  stated  In  his  given  instruction  No.  18. 
His  rejected  instruction  No.  2  likewise  as- 
sumed that  custom  justifying  Harness  in 
boarding  the  moving  train  at  Piedmont  with 
notice  to  defendant  had  been  established  by 
the  evidence  and  that  as  matter  of  law 
plaintiff  was  entitled  to  a  verdict  in  some 
amount  and  would  have  told  the  jury  that 
if  after  Harness  was  so  lawfully  on  the  train, 
the  defendant  was  negligent  in  causing  the 
train  to  jerk  and  lurch  and  Harness  thereby 
to  be  thrown  under  the  train,  they  should 
find  a  verdict  for  the  plaintiff.  So  with  re- 
spect to  plaintiff's  instruction  No.  32,  it  is 
predicated  on  the  supposed  uncontradicted 
evidence  of  the  custom  at  Piedmont  of  em- 
ployees to  mount  moving  freight  trains.  Up- 
on the  former  hearing,  we  held  upon  the 
same  evidence  of  sudbi  custom  by  employees, 
that  the  question  whether  defendant  in 
view  of  such  custom  owed  its  employees  a 
duty  to  operate  Its  trains  through  such  sta- 
tion so  as  to  avoid  unreasonable  and  ex- 
traordinary risks  endangering  their  life  and 
safety,  and  whether  such  duty  was  breached 
in  the  particular  instance^  were  questions  of 
fact  for  the  jury.  In  our  opinion  these  in- 
structions, particularly  Na  1,  were  beyond 
the  rule  laid  down  on  the  former  hearing 
and  were  properly  denied.  It  is  the  conten- 
tion of  plaintiff's  counsel  that  in  view  of 
the  holdings  of  the  Supreme  Court  of  the 
United  States  in  O.  A  O.  Ry.  Go.  v.  Proffltt, 
241  U.  S.  462,  36  Sup.  Gt  620,  60  L.  Ed.  1102, 
1106,  there  is  no  good  reason  why  instruction 
No.  2,  and  also  instructicm  Na  4,  should  not 
have  been  given.  Assuming  those  instruc- 
tions and  instruction  No.  32  to  have  correctly 
stated  legal  propositions,  they  were  fuUy 
covered  by  instruction  No.  31,  which,  as  we 
view  the  case,  substantially  covers  the  con- 
crete case  presoited  by  the  pleadings  and 
proofs,  which  alone  would  have  justified  re- 
jection of  instructions  2,  4  and  32.  In  the 
case  relied  on  as  justifying  instructions  2 
and  4,  the  ccmtrplling  question  was  whetlier 
the  method  employed  in  that  particular  caae 
of  making  up  the  train  which  did  the  injury 
was  the  usual  and  orderly  method,  and  was 
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known  to  plaintiff  when  accepting  employ- 
ment, and  whether  the  method  was  one  which 
a  reasonably  careful  employer  would  have 
adopted,  and  was  known  to  plaintiff,  and 
was  one  of  the  risks  assumed  by  him  when 
accepting  employment  It  was  decided  that 
the  defendant  had  no  right  to  complain  of 
modification  by  the  trial  court  of  this  in- 
struction so  as  to  present  these  questions. 

[4]  Plaintiff's  rejected  instruction  No.  7 
assumed,  as  established  by  the  uncontrovert- 
ed  evidence,  the  custom  of  employees  board- 
ing moving  trains  at  Piedmont,  and  submit- 
ted to  the  jury  that  if  they  believed  from  the 
evidence  that  the  deceased  got  upon  the  train 
that  killed  him,  from  the  brick  platform  in 
front  of  the  station  at  Piedmont  used  by 
passengers,  then  he  chose  a  safe  place  from 
which  to  board  said  train,  and  that  if  said 
platform  was  wet,  and  he  had  his  lunch  bas- 
ket on  his  arm,  and  either  of  these  Interfered 
with  his  getting  on  the  train,  then  the  de- 
fendant was  obliged  to  so  run  and  manage 
its  train  that  he  might  not  thereby  be  pre- 
vented from  getting  on  with  safety.  The 
vice  of  this  instruction,  as  well  as  that  of 
No.  13,  also  rejected,  is  that  it  assumes  that 
defendant  owed  the  same  duty  to  deceased 
and  other  employees  that  it  owed  to  XMissen- 
gers  at  that  point  The  deceased  was  not  a 
passenger  at  Piedmont  when  he  undertook 
to  board  the  train.  Instructionfs  Nos.  13  and 
17  would  have  made  it  an  act  of  negligence 
on  the  part  of  defendant  justifying  recovery 
under  the  pleadings  and  proofs  for  not  hav- 
ing issued  passes  to  the  deceased  and  orders 
to  the  train  crews  of  the  trains  Harness 
would  ride  upon  to  accept  him  as  a  passen- 
ger. No.  16  would  have  rendered  defendant 
liable  if  the  jury  found  Harness  got  aboard 
the  train  and  was  killed  by  the  method  of 
operating  it,  and  made  the  duty  of  the  de- 
fendant to  him  the  same  as  that  owed  a 
passenger.  Harness  assumed  all  the  ordi- 
nary risks  of  riding  the  moving  train  he 
undertook  to  board,  and  the  railroad  company 
owed  him  no  duty  except  to  not  subject  him 
to  extraordinary  risks  of  which  he  had  no 
notice  or  should  not  have  observed.  Such 
we  consider  to  be  the  law  of  the  case  as  laid 
down  in  the  opinion  on  the  former  hearing. 
Moreover,  the  rights  of  the  plaintiff  in  these 
particulars  were  fully  covered  by  plain  tiffs 
instruction  No.  31. 

So  also  with  regard  to  plaintilTs  rejected 
instructions  numbered  10,  11,  15,  19,  20,  and 
29,  we  think  they  were  fully  covered  by  in- 
struction No.  31,  and  there  was  no  error 
in  rejecting  them.  Instruction  No.  31  sub- 
stantially covered  plaintiff's  whole  case.  It 
was  as  follows: 


«ir 


*The  Court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant 
railroad  company  was  engaged  in  interstate 
commerce  on  the  12th  day  of  September,  1918, 
and  that  Charles  E.  Harness  was  employed  by 
It  as  a  car  inspector  in  such  commerce   at 


Bond,  and  was  in  such  employment  on  said  day; 
and  shall  farther  believe  that  the  said  Harness 
lived  in  Keyser  and  had  instructions  from  hts 
superiors  to  return  to  Keyser  on  the  first  thing 
he  could  get  in  on,  after  his  day's  work  was 
completed,  in  order  to  save  the  defendant 
company  from  paying  any  more  overtime  than 
was  necessary;  and  shall  farther  believe  from 
the  evidence  that  a  custom,  habit  or  usage  ex- 
isted of  employees  of  said  railroad  company  to 
get  on  and  off  of  moving  freight  trains  at 
Piedmont,  in  going  to  and  returning  from  Key- 
ser, and  that  such  custom,  habit,  usage  or  prac- 
tice was  of  such  notoriety  and  continuity  that 
defendant's  managing  agents  and  officers  must 
have  known  of  it ;  and  shall  further  believe  from 
the  evidence  that  said  Harness  was  not  for- 
bidden to  use  freight  trains  in  order  to  return 
home,  as  quickly  as  possible,  and  that  in  obedi- 
ence to  such  instructions,  as  to  save  overtime, 
the  said  Harness  and  his  co-inspectors  believ- 
ing they  were  authorized  to  do  so,  in  order  to 
save  the  defendant  from  paying  more  overtime 
than  was  necessary,  after  their  day's  work  was 
completed  on  said  I2th  day  of  September,  1918, 
went  to  Piedmont  on  a  helper  engine  of  the  de- 
fendant company  with  the  purpose  and  inten- 
tion of  completing  the  trip  on  it  to  Keyser  'on 
the  first  thing  they  could  get  in  on'  and  went 
immediately  to  the  tower  operator  and  in- 
quired what  was  the  next  train  to  Keyser  and 
were  informed  it  was  an  east-boond  freight, 
running  ahead  of  the  accommodation  train,  and 
which  would  reach  Keyser  ahead  of  it;  and 
that  when  said  freight  train  came  along  it  was 
proceeding  at  a  rate  of  speed  reasonably  safe 
for  railroad  men,  accustomed  to  such  work  to 
mount  it,  and  the  two  Bosley  boys  mounted  it 
from  the  platform  in  front  of  the  station,  and 
the  said  Harness  attempted  to,  but  failed  and 
fell  under  it  and  was  killed;  and  they  shall 
further  believe  from  the  e.vidence  that  because 
of  its  knowledge  of  the  practice  and  custom 
of  its  employees  to  get  on  and  off  moving 
freight  trains  at  Piedmont,  coupled  with  the 
instructions  and  directions  given  to  the  said 
Harness  to  return  from  work  on  the  first  thing 
he  could  get  in  on,  that  it  was  the  duty  of  the 
defendant,  under  the  circumstances,  to  use  due 
care  in  the  operation  of  its  trains  through 
Piedmont  so  as  to  avoid  unreasonable  or  ex- 
traordinary risks  which  might  endanger  the 
life  and  safety  of  an  employee  lawfully  on  its 
property  at  that  point,  and  bent  on  mounting 
the  train  in  accordance  with  the  recognized 
custom,  and  that  the  defendant,  through  its 
servants  and  employees,  violated  such  duty  by 
a  sudden  and  unnecessary  jerk  or  bump  of  the 
train  which  threw  the  said  Harness  under  the 
train  as  he  was  in.  the  act  of  boarding  it,  and 
after  said  Bosleys  had  safely  mounted  sai^i 
train,  and  that  such  jerk,  bump  or  forward 
movement  of  the  train,  was  such  that  the  said 
Harness  could  not  have  anticipated  it,  then  the 
plaintiff  is  entitled  to  recover  in  this  case,  even 
though  the  jury  further  believe  from  the  evi- 
dence that  the  said  Harness  was  guilty  of  some 
negligence  which  contributed  to  his  death.  Be- 
cause if  the  jury  find  that  the  defendant  owed 
said  Harness  a  duty,  under  the  circumstances 
of  this  case,  to  operate  its  freight  trains 
through  Piedmont  with  due  and  reasonable 
care  and  safety  so  as  to  avoid  unreasonable  or 
extraordinary  risks  which  might  endanger  ths 
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life  and  safety  of  its  employees  lawfully  on  its 
property  at  Piedmont  and  bent  on  mounting  the 
train  in  accordance  with  the  recognized  cnstom, 
and  that  injury  resulted  therefrom,  the  viola- 
tion of  such  duty  would  be  negligence,  and  con- 
tributory negligence  on  the  part  of  the  injured 
person  would  not  defeat  bis  right  to  recovery 
but  would  only  go  to  the  question  of  damages." 

[5]  Instruction  No.  26  was  rightly  rejected. 
It  would  have  told  tbe  Jury  that  if  the  death 
of  Harness  was  other  than  accidental,  the 
burden  was  upon  the  defendant  to  prove  by 
a  preponderance  of  the  evidence  that  his 
death  resulted  from  a  cause  beyond  defend- 
ant's control,  thereby  involving  the  rule  of 
res  ipsa  loquitur,  not  generally  a];^licable  as 
between  master  and  servant,  or  ^uployer 
and  employee. 

[6]  It  remains  to  consider  and  dispose  of 
plaintiff's  exceptions  to  the  instructions  given 
for  defendant  Of  these  we  think  numbers 
2,  6f  7  and  10  were  clearly  bad  and  not  in 
accordance  with  the  principles  laid  down  on 
the  former  hearing.  Each,  in  different  forms, 
would  have  told  the  Jury  in  substance  that 
though  defendant  was  found  guilty  of  negli- 
gence in  operating  the  train  that  killed  Har- 
ness as  alleged,  yet  if  in  the  face  of  danger 
so  apparent  and  obvious  that  an  ordinarily 
prudent  person  under  similar  circumstances 
should  have  observed  and  appreciated  them, 
he  attempted  to  board  the  moving  train  that 
killed  him,  then  he  assumed  the  risk  and 
danger,  and  they  should  find  for  defendant 
Manifestly  the  case  was  lastly  tried  on  the 
theory  of  these  instructions.  Under  the  Fed- 
eral Employer's  Liability  Act  (U.  S.  Ck>mp. 
St  SI  8657-8665),  an  employee  of  a  railroad 
comi>any  does  not  assume  extraordinary  risks 
and  dangers  not  known  to  him,  and  if  the 
employer  is  guilty  of  subjecting  him  to  such 
dangers,  his  contributory  negligence  will  not 
excuse  the  jailway  company  for  its  negli- 
gence, but  will  go  in  mitigation  of  damages 
only.  At  said  by  the  authorities,  assumption 
of  risk  applying  to  the  ordinary  and  appar- 
ent dangers,  and  contributory  negligence, 
constitute  two  separate  and  distinct  defenses, 
the  one  going  to  the  entire  defense  of  the  ac- 
tion, and  the  other  to  the  mitigation  of  the 
damages  only;  and  this  distinction  should 
always  be  kept  in  mind  in  cases  in  which 
they  are  involved.  In  the  present  case,  from 
the  very  nature  of  the  case.  Harness  could 
not  have  been  aware  nor  have  seen  and  ap- 
preciated the  dangers  of  a  sudden  and  un- 
usual movement  of  the  train  doing  him  the 
injury,  and  this  being  so,  instructions  that 
would  have  excused  defendant  wholly,  if 
the  deceased  was  found  guilty  of  contribut- 
ing to  his  injury,  should  have  been  refused. 
Harness  v.  B.  &  O.  R.  R.  Ck>.,  supra,  and 
cases  cited;  Cincinnati,  N.  O.  &  T.  P.  Ry. 
CJo.  ▼.  Thompson,  236  Fed.,  1,  149  0.  C.  A. 
211 ;   caies.  &  Ohio  Ry.  Co.  v.  Proffitt,  supra. 


fendant,  were  apparently  bad  for  limiting 
the  right  of  plaintiff  to  a  showing  that  de- 
fendant's engineer  unnecessarily  caused  the 
train  to  give  the  unexpected  jerk  or  bump 
complained  of.  We  do  not  think  this  is  the 
law.  If  the  Jerk  or  bump  was  an  unexpected 
and  extraordinary  one,  it  could  not  have  been 
known  to  decedent  beforehand,  and  was  not 
one  of  the  risks  assumed  by  him.  Moreover, 
the  positive  testimony  of  the  engineer  was 
that,  if  such  a  Jerk  or  bump  was  given,  it 
was  unnecessary,  and  there  is  no  evidence 
that  such  an  extraordinary  movement  of  the 
train  was  necessary,  wherefore  also  erro- 
neous. According  to  the  plaintiff's  evidence. 
Harness  had  orders  from  his  superior  of- 
ficer which  in  effect  required  him  to  board 
moving  freight  trains,  and  though  in  his 
employment  he  assumed  the  ordinary  and  ai>* 
parent  risks,  and  those  known  to  him,  he  did 
not  assume  the  extraordinary  ones.  He  had 
the  right  to  obey  those  orders,  and  thereby 
assumed  only  the  apparent  and  obvious  risks 
incident  to  a  proper  and  careful  operation  of 
the  train.  Ck>al  &  Coke  Ry.  Co.  t.  Deal,  231 
Fed.  604,  145  C.  C.  A.  490. 

[7-9]  Instructions  Nos.  8  and  9,  though  ab- 
stract, we  think  good  in  stating  correctly 
general  propositions  of  law.  No.  8  simply 
told  the  Jury  that  the  negligence  of  the  de- 
fendant could  not  be  presumed,  but  should  be 
established  by  plaintiff,  by  a  preponderance 
of  the  evidence.  No.  9  is  a  definition  of  neg- 
ligence in  law.  Certainly  these  two  instruc- 
tions, though  abstract  and  not  referable  to 
the  specific  facts  in  the  case,  contain  correct 
legal  propositions. 

Instruction  No.  11  is  good  in  law,  in  telling 
the  Jury  that  if  they  find  from  the  evidence 
that  Harness  lost  his  life  wholly  through  his 
own  negligence,  want  of  care  and  misconduct 
and  without  proof  of  any  negligence  on  the 
part  of  defendant,  under  the  act  of  Congress 
on  which  the  suit  was  brought,  they  should 
find  for  defendant  But  it  was  not  the  prop- 
er practice  for  the  court  to  refer  the  jury,  as 
this  instruction  does,  to  acts  of  negligence 
charged  in  the  declaration,  leaving  it  to  the 
jury  to  determine  therefrom  what  such  acts 
of  negligence  were. 

Instruction  No.  12,  though  substantially 
good,  is  subject  to  the  criticism  that  it  ap- 
parently limits  the  plaintiff  to  his  own  evi- 
dence on  the  question  of  the  preponderance 
of  the  evidence  in  his  favor  on  the  question 
of  defendant's  negligence.  He  was  entitled 
to  anything  appearing  in  the  defendant's  evi- 
dence tending  to  show  its  negligence.  State 
V.  Manns,  48  W.  Va.  480,  37  S.  E.  613 ;  State 
V.  Clerk,  51  W.  Va.  457,  462,  41  S.  B.  204; 
State  V.  Snider,  81  W.  Va.  522,  528,  94  S.  B. 
981. 

Instructions  Nos.  13  and  14  we  think  are 
erroneous  in  limiting  plaintiff's  right  of  re- 
covery to  ''specific  orders"  or  •'positive  dl- 


Instructions  Nos.  4  and  20,  given  for  the  de- 1  rections"  of  Harness'  superior  officer  to  board 
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moving  freight  trains,  and  telling  the  Jnry 
that  if  without  such  orders  he  chose  to  hoard 
moving  trains  in  place  of  the  safer  method 
of  using  trains  stopping  at  Bond  where  he 
was  employed,  he  assumed  the  risk  incident 
to  the  unsafe  course  and  the  jury  should  find 
for  the  defendant,  thus  ignoring  the  general 
orders  given  by  Harness*  superior  officer  to 
come  on  the  first  train  he  could  get  in  on, 
and  interpreted  by  him  and  others  as  requir- 
ing them  to  use  any  train  passenger  or 
fright  that  would  enable  them  to  get  in. 
He  had  the  right  to  obey  such  orders  with- 
out being  negligent.  Alabama  Consolidated 
Goal  &  Iron  Ck).  v.  Heald,  171  Ala.-  263,  55 
South.  181;  Holsey  v.  Macon,  D  &  S.  R.  Ck>., 
6  Oa.  App.  637,  65  S.  B.  680,  691. 

[10-lS]  Instruction  No.  15  was  properly  sub- 
mitted, as  there  was  some  evidence  of  a  con- 
flicting nature  on  the  fact  of  a  custom  among 
the  employees  at  Piedmont  to  board  moving 
trains  in  going  to  and  from  their  places  of 
employment 

Instruction  No.  16  was  good,  and  properly 
propounded  to  the  jury  that  Harness  was  not 
a  passenger,  but  an  employee  whose  duties 
contemplated  his  riding  freight  trains.  It 
told  the  jury  that  if  the  jerk  or  bump,  if  it 
occurred,  which  caused  Harness  to  fall  from 
the  train,  and  which  caused  his  death,  was 
ordinary  and  not  an  unusual  and  extraordi- 
nary movement  of  the  train,  Harness  as- 
sumed the  risk,  and  if  he  thereby  lost  his 
life,  the  jury  should  find  for  defendant 
Plaintiff's  counsel  says  that  defendant  owed 
decedent  the  duty  to  safely  carry  him  to 
Keyser,  his  destination.  This  would  put  him 
in  the  position  of  a  passenger,  which  he  was 
not,  and  relieve  him  of  the  assumption  of  the 
ordinary  risks  assumed  in  his  employment 

Instruction  No.  22  is  good  and  was  proper- 
ly given  to  the  jury.  In  substance  it  told 
the  jury  that.  If  after  riding  the  helper  en- 
gine from  Bond  to  Piedmont  on  the  day.  of 
his  death,  Harness  left  the  defendant's 
premises  and  crossed  the  Potomac  River  into 
Westemport,  Maryland,  where  he  purchased 
and  drank  some  intoxicating  liquors,  and 
that  when  he  afterwards  attempted  to  board 
the  train  that  killed  him,  he  was  under  the 


influence  of  such  intoxicating  drinks,  then 
the  jury  should  consider  these  facts  along 
with  all  the  other  facts  and  circumstances, 
in  determining  whether  he  lost  his  life 
through  the  negligence  in  whole  or  in  part 
of  the  defendant,  or  wholly  through  his  own 
negligence,  and  if  the  latter  they  should  find 
for  the  defendant  But  this  instruction  hav- 
ing been  given  in  charge  to  the  jury,  the 
plaintiff  was  entitled  to  have  had  submitted 
to  the  jury  his  instruction  Na  8,  rejected, 
which  properly  would  have  advised  the  jury, 
that  although  they  might  believe  that  before 
Harness  mounted  the  train  he  had  taken  a 
drink  or  so  of  liquor,  they  could  not  take 
that  fact  into  consideration  unless  they  be- 
lieved that  he  would  not  have  fallen  under 
the  train  had  he  not  drunk  such  liquors. 

The  remaining  instruction  given  on  behalf 
of  defendant  and  covered  by  plain  tifTs  bill 
of  exceptions  is  No.  23.  We  think  it  is 
clearly  bad,  if  for  no  other  reas(Mi  than  that 
it  ignores  plaintiff's  theory  of  an  established 
custom  at  Piedmont  of  mounting  and  riding 
moving  trains.  It  may  have  properly  sub- 
mitted to  the  jury  the  question  whether  Har- 
ness and  his  fellow  workmen  gave  a  reason- 
able and  proper  construction  of  the  order  of 
Burk,  their  superior  officer,  regarding  the 
use  df  engines  and  trains  to  get  to  and  from 
their  place  of  employment;  but  if  so,  and 
there  was  a  custom  at  Piedmont  for  em- 
ployees to  mount  and  ride  moving  freight  or 
other  trains,  Harness  was  entitled  to  the 
protection  to  which  that  custom  entitled  em- 
ployees. It  was  not  the  ride  from  Bond  to 
Piedmont  that  did  him  the  injury ;  he  reached 
Piedmont  in  safety,  and  once  there,  he  was 
entitled,  according  to  the  custom,  to  use 
any  train  for  the  rest  of  his  journey  that 
other  employees  were  accustomed  to  make 
use  of,  to  get  to  his  destination,  and  to  have 
all  the  protection  which  by  reason  of  that 
custom  the  defendant  owed  him.  Simpson  v. 
Carter  Coal  Co.,  79  W.  Va.  365, 91  S.  E.  10S5. 

For  the  errors  so  found  in  the  conduct  of 
the  trial  below,  we  reverse  the  judgment  set 
aside  the  verdict  and  award  the  plaintiff  a 
new  triaL 


N.C)  CLEMMONS 
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CLEMMONS  V.  JACKSON  0t  al.    (No.  298.) 

(Supreme  Court  of  North  Carolina.    April  19, 

1922.) 

Costs  ^ss>47,  48— Cannot  be  taxed  against  de« 
fondant  dl^aimlng  title  after  plaintiff  aban- 
dons issue  of  trespass. 
Where  a  c&ae  had  once  been  tried  by  the 
iury,  and  the  Terdict  had  been  set  aside,  after 
which  plaintiff  announced  she  would  not  ask 
that  an  issue  as  to  trespass  or  damages  be  sub- 
mitted to  the  jury,  and  moved  for  judgment  on 
the  pleadings,  based  on  defendants*  disclaimer 
to  the  land  described  in  the  complaint,  the  de- 
fendant cannot  be  taxed  with  one-half  of  the 
costs,  whether  plaintiff  be  regarded  as  having 
abandoned  the  suit  and  submitted  to  a  volun- 
tary nonsuit  or  as  having  a  decree  to  quiet 
title  rendered  on  defendants'  disclaimer,  in 
which  event  (X.  S.  |  1743,  ezpr'essly  provides 
that  the  defendant  shall  not  be  subjected  to 
costs. 

Appeal  from  Superior  Court,  Brunswick 
County;  Connor,  Judge. 

Action  by  Annie  Clemmcms  against  Malissa 
Jackson  and  others.  Judgment  decreeing 
plaintifT  to  be  owner  of  the  land  described  in 
the  (Kmiplaint  as  to  which  defendant  dis- 
claimed, and  ordering  one-half  of  the  costs 
to  be  paid  by  each  party,  and  defendants  ap- 
peaL    Error. 

The  court  entered  judgment  as  follows: 


4ir 


'This  cause  coming  on  to  be  heard  before 
Geo.  W.  Connor,  judge  presiding,  and  plaintiff 
having  in  open  court  announced  that  she  would 
not  ask  that  an  issue  as  to  trespass  upon  the 
lands  described  in  the  complaint,  nor  as  to  dam- 
ages, be  submitted  to  the  jury,  and  having  mov- 
ed for  judgment  upon  the  pleadings  that  she 
be  decreed  the  owner  of  the  land  described  in 
the  complaint,  and  the  court  being  of  the  opin- 
ion that  the  allegation  of  ownership  is  not  de- 
nied in  the  answer,  it  is  therefore,  upon  motion 
of  Emmett  Bellamy,  Esq.,  and  Lorenzo  Med- 
lin,  Esq.,  attorneys  for  plaintiff,  ordered,  con- 
sidered, adjudged,  and  decreed  that  the  plain- 
tiff is  the  owner  and  is  in  possession  of  the 
land  described  in  the  complaint. 

"The  court  further  finds  that  the  action  as 
now  presented  is  one  for  removal  of  cloud  on 
title,  and  that  defendant  now  disclaims  title 
to  the  land  described  in  the  complaint;  that 
at  a  former  term  of  court  an  order  of  survey 
was  made  without  objection,  and  that  said  sur- 
vey was  made;  that  at  a  subsequent  term  this 
cause  was  tried  by  a  jury,  a  verdict  rendered, 
and  same  was  set  aside  by  the  judge  presiding, 
and  a  new  trial  ordered. 

"It  is  now  ordered  by  the  court  that  the  costs 
of  this  action  be  paid,  one -half  by  plaintiff  and 
one-half  by  defendant" 

Defendant  excepts  and  appeals. 

Bobert  W.  Davis  and  S.  L.  Dosher,  both 
of  Southport,  for  appellants. 

Emmett  Bellamy,  of  Wilmington,  and  Lo- 
renzo Medlln,  of  Southport,  for  appellee. 
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HOKE,  J.  We  are  unable  to  find  any- 
thing in  this  record  to  uphold  a  judgment 
against  defendant  for  the  costs  or  any  part 
of  it  It  appears  from  a  perusal  of  the  plead- 
ings that  plaintiff  filed  his  complaint  alleg- 
ing ownership  of  a  specified  tract  of  liand, 
describing  same  by  metes  and  bounds ;  that 
defendants  had  wrongfully  Altered  on  same, 
and  cut  and  removed  therefrom  timber  and 
timber  trees,  and  were  wrongfully  attempt- 
ing to  farm  said  lands  to  plalntifTs  damage 
$50;  that  defendants  were  insolvent,  and 
unless  restrained  plaintiff's  loss  would  be  ir- 
reparable; and  asked  judgment  that  plain- 
tiff be  declared  the  owner,  for  $50  damages, 
and  that  the  defendants  be  restrained. 

Defendants  answered,  admitting  that  plain- 
tiff had  a  deed  for  certain  lands  from  one  J. 
W.  Brooks,  and  denying  each  and  all  allega- 
tions of  wrong  and  trespass  alleged  against 
them,  and  denying  that  defendants  are  in- 
solvent Defendants  further  answered  and 
alleged  ownership  and  occupation  under 
claim  of  right  for  30  years,  of  certain  de- 
scribed lands,  and  that  defendants  lay  no 
claim  to  any  part  of  the  land  alleged  to  be- 
long to  plaintiff  except  so  much  thereof  as 
may  bn  included  in  the  deeds  under  which 
defendants  claim  and  occupy  as  stated. 

Upon  the  issues  thus  made,  and  apparent- 
ly at  a  farmer  term,  a  survey  was  had  by 
order  of  court,  and,  the  issues  arising  on  the 
pleadings  having  been  submitted  to  and  de- 
termined by  the  jury,  the  verdict  was  set 
aside  by  the  court  and  a  new  trial  ordered. 
In  this  condition  of  the  record,  the  cause 
coming  on  for  further  hearing  at  the  present 
term,  and  plaintiff,  as  appears  from  his  hon- 
or's judgment,  having  stated  that  she  would 
not  insii^t  on  an  issue  as  to  trespass  or  dam- 
ages, upon  such  statement  his  honor,  treat- 
ing the  action  as  one  to  remove  a  cloud  from 
plaintiff's  title, .  entered  judgment  of  owner- 
ship in  her  favor,  and  that  "each  party  pay 
one-half  of  the  costs." 

Having  thus  far  presented  and  maintained 
the  position  that  defendants  had  wrongfully 
trespassed  upon  her  property,  and  caused 
the  accrual  of  the  Incidental  costs  in  inves- 
tigation and  trial  of  these  litigated  Issues, 
plaintiff  should  not  now  be  allowed  to  aban- 
don this  position,  and  tax  the  cost  incurred  to 
defendants'  prejudice,  without  having  it  in 
some  way  properly  determined  that  these  de- 
fendants have  wrongfully  resisted  her  claim. 
Starr  v.  O'Quhm,  180  N.  C.  9i,  104  S.  B.  66 ; 
Brown  v.  Chemical  Co.,  165  N.  C.  421,  81  S.  E. 
463. 

It  would  seem  to  be  a  fair  interpretation  of 
these  pleadings  as  a  whole  that  defendant 
avers,  and  intends  to  aver,  ownership  of  so 
much  of  plaintifiTs  claim  as  may  be  included 
in  the  deeds  and  occupation  of  defendants, 
and  disclaims  as  to  the  remainder,  and  on 
that  interpretation  an  issue  is  raised  as  to 
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whether  the  lands  contained  in  plaintilTB 
deed  cover  any  of  the  lands  claimed  and 
owned  by  defendant  as  set  up  and  described 
in  the  answer.  If  plaintiff  desires  to  suffer 
a  nonsuit  on  such  an  issue,  she  may  do  so, 
but  in  that  case  she  must  submit  to  a  judg- 
ment of  the  costs  incurred  in  the  action. 

E^ren  on  the  theory  that  the  action  may 
now  be  prc^erly  construed  as  one  to  r^nove 
a  cloud  from  title,  if  defendants'  answer  is 
to  be  dealt  with  as  a  disclaimer  of  owner- 
ship—and the  judgment  of  his  honor  so 
treats  it — ^in  that  ease  the  statute  applica- 
ble (Oonsolidated  Statutes,  |  1743)  expressly 
provides  that  the  defendant  shall  not  be  sub- 
jected to  costs. 

There  is  error,  and  this  will  be  certified 
that  the  Judgment  be  set  aside,  and  the  cause 
further  considered. 

Error. 

(1S8  N.  C.  779) 

STATE  V.  MURDOCK.     (No.  324.) 

(Supreme  Court  of  North  Carolina.    April  19, 

1922.) 

1.  Criminal  law  4=3>722 (2)— Comment  by  so- 
licitor on  defendant's  personal  appearanoe  Is 
Improper. 

The  comment  of  the  solicitor  upon  the  per- 
sonal appearance  and  the  characteristics  of  ac- 
cused was  clearly  improper,  if  not  a  serious 
breach  of  his  privilege  in  arguing  the  case. 

2.  Criminal  law  «=3>7I9(I),  723(1)— Counsel 
should  not  state  facts  extraneous  to  evidence 
oalculated  to  prejudice  accused. 

Counsel  have  no  right  to  state  as  a  fact 
anything  extraneous  to  the  evidence,  and  which 
is  calculated  unjustly  to  prejudice  accused,  or 
to  bring  him  into  ridicule  or  contempt,  or  to 
humiliate  or  degrade  him  in  the  min&  of  the 
jury  and  bystanders. 

3.  Criminal  law  ^=s>699ui-Controi  of  trial  rests 
in  discretion  of  trial  judge. 

The  abuse  of  privilege  by  counsel  is  sub- 
ject to  the  control  by  the  judge  in  his  discre- 
tion, but  he  should  exercise  great  care  to  see 
that  no  party  is  improperly  subjected  to  abuse 
not  based  on  the  evidence,  and  to  remedy  such 
abuse  as  in  his  discretion  seems  proper  under 
the  drcumstances. 

4.  Criminal  law  ^=>73Q( I)— Reference  to  mis- 
conduct of  solicitor  may  be  left  until  efiarge. 

The  trial  judge  may  defer  his  refereuce  to 
misconduct  by  the  solicitor  to  which  defendant 
objected  until  the  charge  to  the  jury. 

6.  Criminal  law  <==>730(I2),  1144(10)  —  In- 
structions presumed  to  tiave  cored  improper 
argument;  charge  held  sufflcient  to  cure  mis- 
condnct  of  solicitor  In  referring  to  appear- 
ance of  accused. 

Where  defendant  had  objected  to  the  ref- 
erence by  the  solicitor  to  his  personal  appear- 
ance, and  the  court  had  promised  to  correct 
the  matter  in  his  charge,  a  statement  iu  the 
charge  that  the  jury  should  not  consider  the 
physical  appearance  or  personal  peculiarities 


of  the  defendant  observed  by  them  was  evident- 
ly directed  to  the  improper  comments  of  the 
solicitor,  where  the  record  states  that  instruc- 
tion was  given  in  compliance  with  the  judge's 
promise  to  defendant's  counsel,  and  is  presum- 
ed to  have  been  sufficient  under  the  circum- 
stances, as  they  were  known  to  the  trial  judge, 
to  have  removed  the  prejudicial  effect  of  the 
argument. 

Appeal  from  Superior  .Court,  Durham 
County;  Daniels,  Judge. 

Bud  Murdocic  was  convicted  of  manufac- 
turing liquor,  and  he  appeals.    No  error. 

Brawley  ft  Gantt,  of  Durham,  for  appe- 
lant 

James  S.  Manning,  Atty.Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  defendant  was  ccmvlct- 
ed  at  the  December  term,  1921,  of  the  supe- 
rior court  of  Durham  county.  Judge  Daniels 
presiding,  of  manufacturing  liquor,  and  from 
the  Judgment  upon  such  c<mvictlon,  appealed 
to  this  court. 

On  the  23d  of  December,  1920,  three  offi- 
cers of  Durham  county,  Belvin,  Morgan,  and 
Hall,  went  into  Patterson's  township  in 
Durham  county  and  discovered  three  men 
manufacturing  liquor  at  a  stilL  The  officers 
went  within  40  yards  of  the  still,  and  ob- 
served the  men  for  about  20  minutes.  All 
of  them  recognized  the  defendant,  Murdock, 
as  one  of  the  operators  of  the  stilL  nie 
defendant  attempted  to  prove  an  alibi  by 
two  witnesses  named  Lowe,  who  were  rela- 
tives. 

One  of  the  alleged  errors  was  a  r^nark 
made  by  the  solicitor  as  he  was  closing  his 
address  to  the  Jury,  which  was  as  follows: 

"I  do  not  Imow  when  I  have  seen  a  more  typ- 
ical blockader.  Look  at  him,  his  red  nose,  Ms 
red  face,  his  red  hair  and  moustache.  They 
are  the  sure  signs.  He  has  the  earmarks  of  a 
blockader." 

The  Judge  was  occupied  at  the  time,  and 
did  not  notice  the  remark,  but,  the  matter 
having  been  called  to  his  attention,  he  stated 
that  he  would  cure  it  in  his  charge,  and  the 
record  further  states  as  follows: 

*'The  judge,  in  compliance  with  his  intimation 
to  counsel  for  the  defendant  and  the  solicitor, 
and  for  the  purpose  of  complying  with  the  ob- 
jection or  exception  of  defendant's  counsel,  and 
removing  from  the  minds  of  the  jury  any  unfa- 
vorable impression  which  may  have  been  made 
by  the  comments  of  the  solicitor  upon  the  per- 
sonal appearance  of  the  defendant,  charged 
the  jury,  as  follows:  The  defendant  did  not 
go  upon  the  stand  to  testify  in  the  case.  A 
statute  passed  by  the  Legislature,  I  think  in 
1879,  gives  the  defendant  the  right  to  testify  in 
his  own  behalf  in  a  criminal  case.  Before  that 
time  he  had  no  such  right,  but  that  same  stat- 
ute provides  that,  if  he  does  not  avail  him- 
self of  this  privilege,  the  jury  is  not  to  consider 
his  failure  to  testify  in  any  manner  to  his  det- 
riment.   Nor  are  they  to  consider  the  physical 


^s»For  other  eases  sse  same  topic  and  KBT-NUICBBR  In  all  Key-Numbered  Digeets  and  Indexss 


N.a) 


STATE  V, 

(111 


appearance  of  the  defendant  in  court  nor  any 
personal  peculiarities  of  him  observed  by  them. 
You  are  to  pass  on  the  case  purely  upon  the 
evidence  of  the  witnesses." 

[1]  The  comment  of  the  solicitor  upon  the 
personal  appearance  and  characteristics  of 
the  defendant  was  clearly  improper,  if  not  a 
serious  breach  of  his  privilege  in  discussing 
the  case  before  the  jury,  but  the  judge  at- 
tempted to  correct,  and  we  think  he  did  cor- 
rect, any  wrong  or  injurious  Impressions 
made  upon  the  jury,  or  we  must  take  it  that 
he  did,  as  abuses  of  this  sort,  we  hav^  said 
in  many  cases,  must  be  left  largely  to  his 
sound  discretion  as  to  the  method  or  manner 
he  will  adopt  in  protecting  the  rights  of  the 
defendant  We  held  in  State  v.  Davenport, 
156  N.  C.  696,  at  page  507,  72  S.  B.  7: 

"Improper  remarks  made  by  counsel  to  the 
jury  are  not  reversible  error  when  it  appears 
that  the  court  has  instructed  the  jury  not  to 
consider  them,  but  to  confine  themselves  in 
their  consideration  to  the  facts  bearing  upon 
the  issues;  and  exception  to  the  instructions 
not  being  more  specific  or  full,  must  be  taken 
by  way  of  prayers  for  special  instruction  there- 
on. The  trial  judges  are  cautioned  to  imme- 
diately and  fully  correct  abuses  of  this  char- 
acter.'* 

See,  also,  State  v.  Tyson,  133  N.  G.  692,  45 
S.  E.  838.  It  appears  that  in  State  v.  Daven- 
port, supra,  the  remark  of  the  solicitor  was 
quite  as  unjustifiable  and  as  prejudicial  to 
the  defendant  as  the  invective  of  the  solic- 
itor in  this  case,  and  there  it  was  stated : 

•  "In  his  address  to  the  juty,  one  of  the  prose- 
cuting attorneys  used  this  language:  'The  jury 
should  find  the  defendants  guilty,  as  their  fines 
will  be  paid  by  the  Richmond  Cedar  Works,  a 
foreign  corporation  with  headquarters  in  Vir- 
ginia, a  foreign  state,  where  its  officers  sit  back 
with  slippered  feet  and  direct  this  thing  to  be 
done.*  The  defendants  objected  to  these  re- 
marks at  the  time  they  were  made,  and  the 
judge  fully  cautioned  the  jury,  not  at  that  time, 
but  in  his  charge,  to  disregard  them  and  to 
confine  their  inquiry  to  the  single  question  as 
to  the  forcible  entry.  We  think  the  caution 
was  sufficient,  but  if  not,  the  defendant  should 
have  requested  the  judge  to  make  it  so.  This 
they  did  not  do" — citing  Simmons  v.  Davenport, 
140  N.  C.  407,  53  S.  B.  225. 

[2,  3]  The  "abuse  of  privilege"  by  counsel 
Is  not  to  be  regarded  as  is  the  language  of 
a  judge,  which  reflects  upon  a  party  or  a  wit- 
ness. State  V.  Rogers,  168  N.  O.  112,  83  S. 
B.  161 ;  Morris  v.  Kramer,  182  N.  C.  87,  108 
S.  E.  381.  The  judge  should  be  permitted  in 
the  former  case,  to  direct  the  course  of  the 
trial,  but  he  should  exercise  great  care  to 
see  that  no  party  is  improperly  subjected  to 
abuse  or  to  unjust  criticism;  that  is,  such 
as  is  not  based  upon  the  evidence.  Counsel 
have  no  righc  to  state  as  a  fact  anything 
extraneous  to  the  evidence,  and  which  is  cal- 
culated to  unjustly  prejudice  a  party,  or  to 
bring  him  into  ridicule  or  contempt,  or  to 
humiliate  or  degrade  him  in  the  minds  of  the 
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jury  and  bystanders,  but  we  must  leave  the 
remedy  for  this  evil  for  the  judge  to  apply 
as  in  his  discretion  and  good  judgment  seems 
to  be  proper  under  the  circumstances. 

[4,  6]  The  Judge  in  this  case  acted  with 
reasonable  promptness,  and  it  was  sufficient 
to  defer  his  reference  to  the  incident  imtll 
he  charged  the  jury.  He  told  the  jury,  and 
cautioned  them,  in  effect,  that  they  should 
decide  the  case  solely  upon  the  evidence  and 
be  governed  only  by  it  He  also  cautioned 
the  jury  that  they  should  not  consider  the 
"physical  appearance  or  personal  peculiar- 
ities of  the  defendant  observed  by  them." 
It  must  have  been  evident  to  the  jury  that 
he  was  directing  their  attention  to  the  im- 
proper comments  of  the  solicitor,  and  it  is 
stated  in  the  record  that  he  gave  this  instruc- 
tion in  compliance  with  his  promise  to  de- 
fendant's counsel,  and  to  remove  any  unfa- 
vorable Impression  which  had  been  made 
upon  the  jurors  by  the  comments  of  the 
solicitor.  He  might  have  said  more,  under 
the  circumstances,  but  we  cannot  hold  that 
he  was  obliged  to  do  so.  He  might  have 
been  convinced,  in  the  presence  of  the  situa- 
tion, that  what  he  said  was  quite  sufficient 
for  the  protection  of  the  defendant  It  must 
not  be  understood  that  we  approve  at  all  of 
what  was  said  by  the  solicitor,  we  merely 
trust  to  the  presiding  judge  to  administer 
the  proper  corrective,  and  to  see  that  no 
wrong  is  done.  He  has  the  discretion  to 
set  aside  the  verdict,  and  to  order  a  new 
trial,  if  he  is  satisfied  that  the  verdict  was 
the  result  of  prejudice  engendered  by  the 
severe  language  of  the  solicitor,  and  we  must 
presume  that  he  did  not  so  conclude,  as  he 
took  no  such  action. 

This  is  not  like  State  v.  Evans,  183  N.  C. 
— *-,  111  S.  Ei.  526,  at  this  term,  because  there 
the  solicitor  referred  entirely  to  evidence  of 
facts  not  in  the  case,  and,  when  the  judge 
had  properly  cautioned  the  jury  not  to  con- 
sider what  the  solicitor  had  said,  the  latter 
repeated  his  remark,  and  for  this  reason  we 
ordered  a  new  trial,  while  in  this  case  there 
was  no  repetition  by  the  solicitor  after  the 
judge  had  cautioned  the  jury  to  confine  them- 
selves strictly  to  the  evidence,  and  not  to  be 
influenced  by  the  personal  or  physical  ap- 
pearance of  the  defendant.  He  was  mani- 
festly referring  to  and  attempting  to  remove 
any  wrong  or  prejudice  caused  by  the  solich 
itor*s  remarks,  although  he  may  not  have 
expressly  mentioned  them.  He  could  not 
have  intended  his  instructions  to  apply  to 
anything  else,  because  what  the  solicitor  had 
said  was  the  only  reference  to  the  defend- 
ant's personal  appearance. 

The  other  exception  is  without  any  merit, 
as  the  judge  gave  to  the  jury  the  proper  cau- 
tion, and  one  which  this  court  has  repeated- 
ly approved. 

There  is  no  reversible  error  in  the  casa 

No  error. 
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(183  N.  C.  838) 

JONES  V.  UNION  GUANO  CO.,  Ina 

(No.  357.) 

(Supreme  Coxat  of  North  Carolina.    April  19, 

1922.) 

Agrlcuftura  4=3>l -Constitutional  law  ^=s>l70 
—Statute  requiring  anaJysia  of  fertilizer  as 
condition    precedent   to  suit   for  breach  of 
warranty  is  reasonabie^  and  does  not  impair 
oontract  riglit. 
O.  S.  8  4697,  providing  that  no  suit  for 
damages  to  crops  resulting  from  the  use  of 
tertillzer  shall  be  brought  except  after  chemical 
analysis  showing  deficiency  of  ingredients,  is 
not  unreasonable  and  impossible  of  fulfillment, 
and  does  not  impair  the  right  of  contract,  but 
is  constitutional,  and  a  plaintiff  not  showing 
compliance  therewith  in  an  action  for  breach 
of   warranty   of  fertilizer  was   properly   non- 
suited. 

Appeal  from  Superior  €k>urt,  Rockingham 
Ck>unty;  Long,  Judge. 

Action  by  R.  M.  Jones  against  the  Union 
Guano  Company,  Inc.  Judgment  of  nonsuit 
at  the  dose  of  plalntlff*8  evidence,  and  plain- 
tiff appeals.   Affirmed. 

Civil  action  to  recover  damages  for  an 
alleged  breach  of  warranty  in  the  sale,  of 
certain  fertilizers;  plaintiff  alleging  that 
his  crop  of  tobacco  was  Injured  by  reason 
of  some  deleterious  or  harmful  substance 
contained  In  the  fertilizer  sold  by  the  defend- 
ant At  the  dosd  of  plaintiffs  evidence 
there  was  a  judgment  as  of  nonsuit,  from 
which  this  appeal  Is  prosecuted. 

J.  M.  Sharp,  of  Reldsvllle,  and  Fentress  ft 
Jerome,  of  Greensboro,  for  appellant 

O.  O.  Eflrd,  of  Wlnston-Salem,  GUdewell 
&  Mayberry,  of  Reidsville,  and  Manly,  Hen- 
dren  &  Womble  and  Swlnk  ft  Hutchlns,  all 
of  Wlnst<m-Salem,  for  appellee. 

STACY,  J.  This  Is  one  of  19  suits  brought 
by  resident  farmers  of  Rockingham  county 
against  the  Union  Guano  Company  for  alleg- 
ed crop  damage  or  shortage  occasioned  by 
reason  of  the  use  of  certain  fertilizer  manu- 
factured and  sold  by  the  defendant  See 
same  case  reported  In  180  N.  C.  319,  104  S. 
B.  653. 

The  plaintiff  In  this  particular  case  bought 
51  sacks  of  the  fertilizer  In  question,  and 
upon  trial  there  was  evidence  tending  to 
show  its  inferior  quality,  defidency  of  stat- 
ed Ingredients,  Injury  to  the  crop  of  tobacco, 
etc.  But  his  honor  dismissed  the  action  and 
entered  judgment  as  of  nonsuit  upon  the 
ground  that  there  had  been  no  compliance 
with  section  4097  of  the  Consolidated  Stat- 
utes with  respect  to  having  the  fertilizer 
tested  by  chemical  analysis,  as  required  by 
said  section  as  a  condition  precedent  to 
plaintiff's  right  to  maintain  this  suit.  Upon 
the  record.  It  must  l>e  conceded  that  plain- 


tiff has  failed  to  meet  the  requirements  of 
the  law,  which  clearly  provides  that  no  suit 
for  shortage,  or  damages  to  crops,  resulting 
from  the  use  of  fertilizers,  shall  l>e  brought 
except  after  chemical  analysis  showing  de- 
ficiency of  Ingredients,  unless  the  dealer  has 
been  selling  goods  that  are  outlawed  by 
the  statute,  or  has  offered  for  sale  In  this 
state  during  the  season  dlshcmest  or  fraudu- 
lent goods.  Fertilizer  Works  v.  Aiken,  175 
N.  O.  402,  95  S.  a  657. 

In  order  to  surmount  the  barrier,  and  to 
obviate  the  difficulty  thus  presented,  plain- 
tiff attacks  this  section  of  the  law  relating 
to  agriculture  as  unconstitutional  and  void. 
He  says  Its  provisions  are  unreasonable  and 
Impossible  of  fulfillment  But  w6  are  un- 
able to  agree  with  the  plaintiff  in  this  posi- 
tion. The  reasons  underlying  the  passage 
of  the  statute  In  question  are  fully  stated 
with  approval  and  supported  by  the  citation 
of  several  authorities  In  Fertilizer  Works 
V.  Alkoi,  175  N.  C.  398,  95  S.  B.  657.  We 
need  not  repeat  here  what  has  so  recently 
been  said  In  that  opinion.  There  is  nothing 
in  the  act  which  Impairs  the  right  of  con- 
tract, and  we  think  it  Is  constitutional.  Fer- 
tilizing Co.  T.  Thomas,  181  N.  0.  21^  106  S. 
E.  835. 

Afi^med. 

(183  N.  C.  378) 

LACY,  State  Treasurer,  v.  FIDELITY  BANK 
OF  DURHAM.    (No.  261.) 

(Supreme  Court  of  Korth  Carolina.    April  19, 

1922.) 

1.  Schools  and  school  districts  ^=>I0— Consti- 
tutionaJ  requirements  for  the  encouragement 
of  education  and  the  establishment  of  a  gen- 
eral and  uniform  system  of  publle  acbools 
held  mandatory. 

The  requirements  of  Const,  art.  9,  li  1-3, 
that  education  shall  be  encourased,  that  the 
General  Assembly  -shall  provide  by  taxation  and 
otherwise  for  a  general  and  uniform  system  of 
public  schools,  and  that  each  county  shall  be 
divided  into  a  convenient  number  of  districts, 
in  each  of  which  public  schools  shall  be  main- 
tained at  least  six  months  in  every  year,  are 
mandatory  and  imperative. 

2.  States  ^=9 1 19— Law  for  state  bond  tesue 
to  provide  countlee  with  necessary  sohool 
buildings  held  not  a  lending  of  credit  in  vio- 
lation of  Constitution. 

Laws  1921,  c.  147,  authorizing  a  state 
bond  issue  from  the  proceeds  of  which  money 
shall  be  advanced  to  the  several  counties  to 
enable  them  to  build  school  buildings  neces- 
sary to  comply  with  Const,  art.  9,  ||  2,  3,  pro- 
viding the  maintenance  of  free  sdiools  therein 
for  all  the  children  in  the  state  at  least  six 
months  in  each  and  every  year,  does  not  vio- 
late article  5,  i  4,  prohibiting  the  lending  of  the 
credit  of  the  state  in  aid  of  any  person,  asso- 
ciation, or  corporation,  unless  by  a  vote  of  the 
people. 
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3.  Counties  ^=s>l50(2)— State  loans  to  oonnty 
for  raaintaining  requlreit  sohools  are  not  snb- 
Ject  to  debt  restriction. 

The  amount  advanced  by  the  state  to  conn- 
ties  under  Laws  1^1,  c  147,  to  enable  them 
to  erect  the  buildings  necessary  to  maintain  the 
six-month  school  required  by  the  Constitution 
is  not  subject  to  Const,  art.  7,  |  7,  prohibiting 
municipal  corporations  fron^  contracting  debts 
except  for  necessary  expenses,  unless  approv- 
ed by  a  majority  of  the  qualified  voters,  since 
that  section,  when  liberally  construed  as  a 
IMurt  of  the  entire  constitution,  cannot  be  held 
to  apply  to  a  state-wide  measure  undertaken 
in  obedience  to  the  mandate  of  another  provi- 
sion in  the  Constitution. 

4.  Schools  and  school  districts  ^=»9— School 
authorities  have  not  unlimited  discretion  in 
establishing  additional  schools. 

Though  the  school  authorities  are  given 
discretion  in  the  exercise  of  their  powers  to 
comply  with  the  requirement  of  the  Constitu- 
tion that  they  shall  maintain  one  or  more 
school  terms  at  least  six  months  in  every  year, 
the  number  of  schools  established  must  be  in 
reasonable  proportion  to  the  need,  and  an  ex- 
travagant expenditure  by  such  authorities 
might  become  the  subject  of  judicial  controL    . 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Devin,  Judge. 

Controversy  without  action  by  B.  R.  Lacy, 
State  Treasurer,  against  the  BHdellty  Bank 
of  DurhanL  Judgment  for  the  plaintiff,  and 
dcf^idant  excepts  and  appeals.    Affirmed. 

£Yom  the  facts  submitted,  it  appears  that 
the  General  Assembly,  with  a  view  of  pro- 
viding a  special  building  fimd  to  enable  the 
counties  of  the  state  to  properly  maintain  a 
six-month  school  term,  as  required  by  the 
Constitution,  passed  an  act  (chapter  147, 
Laws  of  1921)  in  which  the  state  Treasurer 
was  authorized  and  directed  to  issue  $5,000,- 
000  coupon  bonds  of  the  state,  sell  the  same, 
and  from  the  proceeds  advance  to  the  several 
counties  of  the  state  a  proportionate  amount 
from  time  to  time  for  the  puriwse  of  enabling 
such  counties  to  acquire  sites  and  to  provide 
for  building,  equipping,  repairing,  the  public 
school  buildings,  etc.,  adequate  and  necessary 
to  properly  maintain  a  six-month  school,  as 
contemplated  and  required  by  article  0  of 
the  Constitution.  The  reasons  and  purpose 
of  said  enactment  being  set  forth  in  the  pre- 
amble as  follows: 

"Whereas,  the  enrollment  of  children  in  the 
public  schools  of  North  Carolina  has  so  greatly 
increased  within  the  past  two  years  that  the 
entire  school  plant  In  a  large  majority  of  the 
counties  must  be  greatly  enlarged  or  rebuilt 
altogether,  and  in  all  counties  school  buildings 
are  inadequate  to  provide  accommodations  for 
the  children  now  attending;  in  many  cases 
large  numbers  of  children  being  crowded  into 
■mail  rooms,  too  unsanitary  for  right  living, 
and  too  small  to  afford  an  opportunity  for  the 
teachers  to  give  proper  instruction  to  those 
anxious  for  an  education;   and 


"Whereas,  {the  larger  type  of  community 
school  for  the  rural  districts  should  be  con- 
structed of  a  more  permanent  nature,  and  plan- 
ned for  a  larger  service  in  order  that  the  school 
may  serve  the  community  more  effectively,  the 
construction  of  a  more  permanent  type  of 
school  building  depending  in  most  cases  abso- 
lutely upon  the  state's  opening  a  way  for  the 
counties  to  secure  funds  at  a  reasonable  rate, 
of  interest  for  erecting  school  buildings  suffi- 
cient to  accommodate  the  children  of  school 
age,  and  to  provide  for  the  normal  annual  in- 
crease; and 

"Whereas,  the  smaller  towns  and  consolidated 
mral  districts  must  pay  a  high  rate  of  interest 
oii  bonds  they  issue,  and  often  experience  much 
difficulty  in  disposing  of  them  at  par,  and  often 
are  without  adequate  machinery  for  properly 
handling  sinking  funds,  interest,  and  retiring 
the  bonds." 

The  act  then  provides  that  the  proceeds 
realized  from  sale  of  the  bonds  in  question 
shall  for  the  purposes  indicated  be  loaned 
from  time  to  time  to  the  diiferent  counties 
in  proportionate  amounts,  on  application  of 
county  boards  of  education,  such  loans  to  be 
made  only  when  approved  by  the  board  of 
county  commlssicmers,  and  with  ultimate  ap- 
proval also  of  the  state  board  of  education. 
Said  loans  shall  be  indorsed  and, secured  by 
the  vote  or  votes  of  the  respective  county 
boards  of  education,  payable  in  20  equal  an- 
nual installments,  with  interest,  and  at  the 
same  rate  at  which  the  money  is  secured  by 
the  state  on  the  bond  issue  provided  for. 
And  said  board  of  education  shall  provide  in 
its  May  budget  for  a  special  tax  denominated 
the  Special  Building  Fund  Tax,  sufficient 
to  meet  the  annual  installments  payable  upon 
the  loans  so  made,  and  it  is  further  provided 
that  these  loans  to  the  counties  shall  con- 
stitute a  lien  on  any  and  all  school  mon- 
eys due  said  counties  from  any  special  state 
appropriation,  and  on  all  school  moneys  rais- 
ed by  taxation  in*  the  respective  counties  or 
school  districts  which  may  have  borrowed  of 
this  fund  from  the  county  commissioners. 
Under  the  regulations  established  by  the 
state  board  of  education  pursuant  to  powers 
conferred  by  the  Constitution  and  statutes 
applicable,  before  any  loan  is  made  from  the 
fund  in  question,  the  county  board  of  educa- 
tion and  the  board  of  county  commissioners 
are  required  to  make  affidavit  that  the  loan 
applied  for  is  necessary,  and  required  to  pro- 
vide a  six  months  school,  etc 

There  are  various  other  provisions  of  the 
statute,  looking  to  the  Integrity  and  preser- 
vation of  this  fund  and  its  fair  and  equitable 
distribution  to  the  several  counties  accord- 
ing to  their  needs,  but  this  seems  to  be  a 
sufficient  statement  to  a  proper  apprehension 
of  the  questions  presented  in  the  record. 

Pursuant  to  the  requirements  of  the  law, 
the  state  treasurer  has  had  the  bonds  in 
question  prepared,  and  has  contracted  to  sell 
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the  same  to  defendant  at  a  satisfactory  price, 
the  rate  of  interest  being  4^  per  cent,  and 
defendant  resists  payment  on  the  ground  that 
the  act  is  invalid  as  in  violation  of  article 
5,  f  4»  of  the  Constitution,  which  prohibits 
the  General  Assembly  from  lending  the 
state's  credit  in  aid  of  any  association,  per- 
son, or  corporation  except  in  aid  of  unfinish- 
ed roads  or  of  roads  in  which  the  state  has 
a  direct  pecuniary  interest,  unless  the  subject 
shall  be  sujbmitted  to  a  direct  vote  6t  the 
people  and  approved  "by  a  majority  of  those 
who  shall  vote  thereon";  and,  second,  as  in 
violation  of  article  7,  section  7,  of  the  Consti- 
tution, which  prohibits  municipal  corpora- 
tions from  contracting  debts  and  levying  tax- 
es except  for  necessary  expenses,  unless  ap- 
proved by  a  majority  of  the  qualified  voters 
therein.      ' 

The  court  being  of  opinion  that  the  pro- 
posed bond  issue  would  constitute  valid  obli- 
gations of  the  state,  entered  Judgment  that 
defendant  comply  ^th  its  contract  of  pur- 
chase, and  defendant  excepted  and  appealed. 

Fuller,  Reade  &  Fuller,  of  Durham,  for  ap- 
pellant. 

Attorney  General  J.  S.  Manning,  and  As- 
sistant Attorney  General  Frank  Nash,  for 
appellee. 

HOKE,  X  (after  fitating  the  facts  as  above). 
Sections  1,  2,  and  3,  of  article  0  of  the  Consti- 
tution, this  being  the  article  on  Education, 
are  as  follows: 

"Section  1.  Religion,  morality,  and  knowl- 
edge being  necessary  to  good  government  and 
the  happiness  of  mankind,  schools  and  the 
means  of  education  shall  forever  be  encour- 
aged, 

"Sec.  2.  The  General  Assembly,  at  its  first 
session  under  this  Constitution,  shall  provide 
by  taxation  and  otherwise  for  a  general  and 
oniform  system  of  public  schools,  wherein  tui- 
tion shall  be  free  of  charge  to  all  children  of 
the  state  between  the  ages  of  six  and  twenty- 
one  years.  And  the  children  of  the  white  race 
and  the  children  of  the  colored  race  shall  be 
taught  in  separate  public  schools;  but  there 
shall  be  no  discrimination  in  favor  of,  or  to  the 
prejudice  of,  either  race. 

''Sec.  3.  Each  county  of  the  state  shall  be 
divided  into  a  convenient  number  of  districts, 
in  which  one  or  more  public  schools  shall  be 
maintained  at  least  six  months  in  every  year; 
and  if  the  commissioners  of  any  county  shall 
fail  to  comply  with  the  aforesaid  requirements 
of  this  section,  they  shall  be  liable  to  indict- 
ment." 

And  after  making  various  other  provisions 
in  furtherance  of  the  general  purpose,  the 
article  closes  with  the  following,  designated 
as  section  15: 

"The  General  Assembly  is  hereby  empowered 
to  enact  that  every  child,  of  sufficient  mental 
and  physical  ability,  shall  attend  the  public 
schools  during  the  period  between  the  ages  of 
■ix  and  eighteen  years,  for  a  term  of  not  less 


than  sixteen  months,  unless  educated  by  other 


ft 


means. 

[1]  A  proper  consideration  of  the  article 
will  clearly  disclose  that  its  provisions  are 
mandatory,  imposing  on  the  Legislature  the 
duty  of  providing  "by  taxation  and  otherwise 
for  a  general  and  miiform  system  of  public 
education,  free  of  charge,  to  all  the  children 
of  the  state  from  six  to  twenty-one  years," 
that  the  school  term  in  the  various  districts 
shall  continue  for  at  least  fiix  months  in  each 
and  every  year,  and  that  the  counties  of  the 
state  are  recognized  and  designated  as  the 
governmental  agencies  through  which  the 
Legislature  may  act  in  the  performance  of 
this,  duty  and  in  making  its  measures  effec- 
tive. In  various  decisions  of  the  court  the  im- 
portance and  imperative  nature  of  these  con- 
stitutional provisions  have  been  upheld  and 
emphasized.  Board  of  Education  of  Ala- 
mance County  T.  Board  of  Com'rs,  178  N. 
C.  305,  100  S.  E,  696;  Board  of  Education  of 
Granville  County  v.  Board  of  Com'rs,  174  N. 
O.  469,  93  S.  EL  1001;  CoUie  v.  Com'rs  of 
Franklin  County,  145  N.  C.  170,  69  S.  E.  44. 

Speaking  to  the  subject  in  the  Granville 
County  Case,  where  it  was  held  that  high 
schools  could  well  be  made  a  part  of  ti^e 
public  school  system,  the  court  said: 

"We  find  nothing  in  this  article  of  our  Consti- 
tution, or  elsewhere,  which  in  terms  restricts 
the  public  schools  of  the  state  to  the  elemen- 
tary grades,  or  which  establishes  any  fixed  and 
universal  standard  as  to  form,  equipment,  or 
curriculum.  On  the  contrary,  in  view  of  the 
prominent  placing  of  the  subject  in  our  or- 
ganic law,  the  large  powers  of  regulation  and 
control  conferred  upon  our  state  board,  extend- 
ing at  times  even  to  legislation  of  the  subject, 
the  inclusive  nature  of  the  terms  employed,  *to 
all  the  children  of  the  state,  between  the  ages 
of  six  and  twenty-one  years  of  age,'  together 
with  the  steadfast  adherence  to  this  patriotic^ 
beneficent  purpose,  throughout  our  entire  his- 
tory, it  is  manifest  that  these  constitutional 
provisions  were  intended  to  establish  a  sys- 
tem of  public  education  adequate  to  the  needs 
of  a  great  and  progressive  people,  affording 
scb/)ol  facilities  of  recognized  and  ever  increas- 
ing merit  to  all  the  children  of  the  state,  and 
to  the  full  extent  that  our  means  could  afford 
and  intelligent  direction  accomplish." 

And  in  Collie  v.  Com'rs,  supra,  wherein  it 
was  held  that  this  obligation  to  maintain  a 
six-month  school  (then  four)  should  prevail 
notwithstanding  it  required  a  tax  levy  over 
and  above  the  limitations  on  amount  of  taxa- 
tion elsewhere  appearing  in  the  Constitution, 
Associate  Justice  Brown,  delivering  the  prin- 
cipal opinion,  said  among  other  things: 

''The  reasons  which  induced  the  people  to 
adopt  article  9  are  set  forth  in  its  first  sec- 
tion, and  they  are  so  exalted  and  forcible  in 
their  nature  that  we  must  assume  that  there  is 
no  article  in  our  organic  law  which  the  people 
regarded  as  more  important  to  their  welfare 
and  prosperity.  This  conviction  is  greatly 
strengthened  when  we  find  that  the  only  crimi- 
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nal  offense  defined  and  made  Indictable  by  the 
instrument  is  one  created  especially  to  enforce 
obedience  to  its  specific  commands  in  respect 
to  the  establishment  of  four-months  schools. 
In  commenting  upon  this  Bir.  Justice  Ayery 
well  says:  'It  is  difficult  to  understand  why 
this  wide  departure  from  the  usual  course  was 
made,  unless  we  interpret  it  as  emphasizing  the 
intent  of  the  framers  of  the  Constitution  that 
the  officers  held  subject  to  this  unusual  liability 
should  hare  power  coextensiye  with  their  ac- 
countability/ " 

And  in  the  concurring  opinion,  Walker, 
Judge,  said: 

"It  is  not  for  me  to  say,  in  construing  that 
instrument,  whether  its  provisions  make  for 
the  best  interest  of  the  people.  I  must  ascer* 
tain  the  will  of  the  people  from  what  they  have 
said— and  not  from  what  I  think  they  should 
have  said— not  meaning  at  all  to  imply  that 
they  have  not  spoken  wisely,  and  truly  ex- 
pressed their  intention.  If  there  is  a  deliber- 
ately conceived  and  carefully  stated  principle  in 
their  Constitution,  and  one  which,  it  is  perfect- 
ly evident  they  desired  to  be  clearly  understood 
and  rigidly  enforced,  it  is  that  embraced  in 
sections  1,  2  and  S  of  article  9,  in  regard  to 
the  schooling  of  the  children  of  the  state.  They 
intended  that  the  state  should  no  longer  be 
debased  or  retarded  in  its  progress  by  the  ig- 
norance of  its  people.  It  is  plain  that  those 
who  wrote  these  sections  knew,  as  any  in- 
telligent citizen  knows,  that  the  surest  way  to 
obtain  good  government,  and  to  enjoy  it,  is  to 
know  how  to  appreciate  its  blessings  and  to 
be  able  to  perpetuate  it  by  a  proper  and  intel- 
ligent use  of  it.  When  it  was,  therefore,  de- 
clared that  the  people  must  be  educated,  it  was 
just  as  binding  an  injunction  that  the  means  to 
that  end  must  be  supplied  by  taxation  as  it 
was  that  the  counties  or  even  the  state  gov- 
ernment should  be  supported." 

And  these  comments  are  further  strength- 
ened by  the  fact  that  a  recent  amendment  to 
our  Constitution,  providing  that  the  total  of 
the  state  and  county  tax  on  property  shall 
not  exceed  16  cents  on  the  $100  value,  except 
when  the  county  property  tax  is  levied  for 
a  special  purpose,  and  with  the  special  ap- 
proval of  the  General  Assembly,  contains  the 
exception  that  the  restriction  shall  not  apply 
to  taxes  levied  for  the  maintenance  of  the 
public  schools  for  the  term  required  by  arti- 
cle 9  of  the  Constitution. 

[2]  This  being  the  law  applicable,  we  can 
see  no  reason  against  the  validity  of  this 
proposed  bond  issue,  the  purpose  being  to 
procure  funds  to  construct  the  necessary 
school  buildings  for  the  proper  maintenance 
of  the  six-month  school  term  in  the  various 
counties  of  the  state.  And  we  are  not  Im- 
piressed  with  the  objection  that  the  measure 
is  in  violation  of  section  4,  article  5,  of  the 
Constitution,  whereby  the  General  Assembly 
is  prohibited  from  lending  "the  credit  of  the 
state  in  aid  of  any  person,  association,  or 
corporation,  except  to  aid  the  completion  of 
the  railroads  unfinished  at  the  time  of  the 
adoption  of  this  Constitution,  or  in  which 


the  state  has  a  direct  pecuniary  interest,  un- 
less" by  a  vote  of  the  pe<H>le.  That,  as  its 
terms  import,  is  an  inhibition  on  giving  or 
lending  the  credit  of  the  state  to  third  per- 
sons, individual  or  corporate,  and  of  the 
kind  contemplated  in  the  provision,  and  can 
have  no  proper  application  to  a  bond  issue 
necessary  to  the  lawful  maintenance  of  a 
state- wide  school  system  required  of  the  state 
government  and  imposed  as  a  primary  duty 
on  the  state  itself  by  express  provision  of 
the  Constitution. 

[3]  Nor  can  the  second  objection  of  appel- 
lant be  allowed  to  prevail,  that  the  statute 
will  impose  upon  the  coimties  of  the  state 
an  obligation  to  repay  the  amount  of  money 
loaned  to  them,  without  a  vote  of  the  people 
therein,  as  required  by  article  7,  section  7,  of 
the  Constitution.  It  is  said  by  a  writer  of 
approved  iperit  that  a  constitution  shall  be 
construed  on  broad  and  liberal  lines,  and  so 
as  to  give  effect  to  the  intention  of  the  people 
who  adopted  it.  Black  on  Interpretation  (3d 
Ed.)  pp.  75,  76.  And  to  that  end  it  is  held 
that  the  instrument  should  be  considered  as 
a  whole,  and  construed  so  as  to  allow  signifi- 
cance to  each  and  every  part  of  it  if  this 
can  be  done  by  any  fair  and  reasonable  in- 
tendment 

Applying  the  principle,  the  restrictions  con- 
tained in  this  article  7,  section  7,  which  pro- 
hibits H!ounties,  cities,  and  towns,  or  oth- 
er municipal  corporations  from  contracting 
debts  or  levying  taxes  except  for  necessary 
expenses  unless  approved  by  a  majority  of 
the  qualified  votes  therein,  must  be  under- 
stood to  refer  to  debts  and  taxes  in  further- 
ance of  local  measures,  and  do  not  extend  to 
a  state-wide  measure  of  the  instant  kind,  un- 
dertaken in  obedience  to  a  separate  provision 
of  the  Constitution  and  in  which  the  coun- 
ties are  as  stated  expressly  recognized  as 
the  governmental  units  through  which  the 
general  purpose  may  be  made  effective. 

The  position  is  presented  and  clearly  ap- 
proved in  principle  in  the  Collie  Case,  supra. 
There  and  at  that  time  there  was  in  article 
5,  section  1,  of  the  Constitution  a  limitation 
on  the  rate  of  taxation  for  general  state  and 
county  purposes,  which  at  times  and  in  that 
instance  operated  to  prevent  the  nuintenance 
of  the  public  s<!hools  for  the  constitutional 
term  of  four  months  (since  changed  to  six), 
and  the  court  held  that  in  order  to  harmonize 
the  two  provisions  and  to  allow  each  its  prop- 
er significance  the  general  limitation  must 
yield  so  as  to  permit  a  sufllcient  tax  levy  to 
maintain  a  school  for  the  specified  school  term 
expressly  required  by  article  0  of  the  Consti- 
tution. In  the  various  decisions  of  the  court 
in  which  it  was  held  that  the  incurring  of 
debts,  levying  of  taxes  by  counties  or  other 
n^unidpal  corporations  were  not  to  be  regard- 
ed as  necessary  expenses  within  the  meaning 
of  article  7,  section  7,  of  the  Constitution,  they 
were  either  cases  of  cities  or  towns  or  q>ecial 
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districts,  or  tbe  purpose  was  to  provide  means 
for  maintaining  schools  longer  tlian  the  con- 
stitutional term,  or  they  were  cases  of  some 
school  in  a  special  locality  enacted  without 
any  reference  to  maintaining  a  state-wide 
school  system  for  any  specified  term,  and  in 
which  the  constitutional  requirement  in  ques- 
tion was  in  no  way  presented  or  considered. 
The  distinction  between  local  measures  of  the 
kind  presented  in  the  decisions  referred  to 
and  that  in  the  instant  case  was  foreshad- 
owed in  Commissioners  y.  State  Treasurer, 
174  N.  G.  141,  Oa  S.  E.  482,  2  A.  L.  B.  726. 
That  was  a  case  in  which  it  was  sought  to 
impose  upon  the  counties  of  the  state  the  ex- 
penses of  a  strictly  localized  road  system,  un- 
der the  exclusive  governance  and  control  of 
the  local  authorities.  And  in  answer  to  the 
position  that  the  school  authorities  of  the 
state  were  advancing  aid  to  local  effort,  the 
court  said: 

"The  suggestion  that  the  state  extends  its 
aid  in  offering  educational  advantages  to  the 
people  throughout  its  territory,  and  that  it  is 
at  times  made  effectiye  in  certain  designated 
localities,  to  our  minds,  is  not  apposite  to  the 
question  decided  in  this  appeal  and  not  helpful 
to  its  proper  solution.  That  is  recognized  and 
dealt  with  as  a  state-wide  system  under  the 
control  of  general  state  officers,  made  impera- 
tive by  special  constitutional  proyision;  and 
while  aid  is  at  times  extended  to  certain  lo- 
calities where  need  is  pressing,  and  through 
the  agency  of  local  officials,  they  are  acting, 
as  stated,  in  promotion  of  the  general  system 
and  are  in  fact  and  truth  performing  official 
duties  to  that  end.** 

And  in  Hollowell  v.  Borden,  148  N.  0.  255, 
61  S.  B.  688,  a  case  where  the  levy  of  a  school 
tax  of  the  city  of  Goldsboro  graded  school 
without  a  popular  vote  was  disapproved.  As- 
sociate Justice  Brown,  distinguishing  the  de- 
cision from  Oollie's  Case,  supra,  said: 

"There  is  nothing  in  the  recent  decision  of 
the  court  in  Collie  y.  Commissioners,  145  N. 
0.  170,  which  sustains  the  idea  that  our  public 
school  system  is  a  necessary  municipal  ex- 
pense. On  the  contrary,  the  opinion  regards 
the  public  school  system  as  a  state  institution, 
founded  in  the  Constitution  and  governed  and 
controlled  by  the  General  Assembly.  In  order 
to  reconcile  clauses  of  the  Constitution  appar- 
ently conflicting,  we  held  in  that  case  that  the 


provision  for  four-month  school  terms  wai 
mandatory,  and  that  in  order  to  give  effect  to 
it  the  General  Assembly  could  compel  the  coun- 
ties of  the  state,  when  necessary,  to  disregard 
the  limitation  upon  taxation  contained  in  arti- 
cle 5,  section  1." 

[4]  While  we  thus  uphold  the  proposed 
bond  issue  as  being  in  the  reasonable  exer- 
cise of  the  powers  conferred  by  the  Consti- 
tution, it  must  not  be  understood  that  the  ex- 
ercise of  these  powers  is  in  all  cases  arbi- 
trary and  without  limit  as  to  amount  'They 
shall  maintain  one  or  more  school  terms  at 
least  six  months  in  every  year"  is  the  re- 
quirement of  the  Constitution,  showing  that 
this  number  must  be  in  reasonable  proportion 
to  the  need.  And  if  the  school  authorities, 
departing  from  any  and  all  sense  of  propor- 
tion, should  enter  on  a  system  of  extrava- 
gant expenditure,  clearly  amounting  to  man- 
ifest abuse  of  the  powers  conferred,  their 
action  may  well  become  the  subject  of  judi- 
cial scrutiny  and  controL 

But  no  such  condition  is  presented  in  this 
record.  On  the  contrary,  there  is  every  rea- 
son to  believe  and  know  that  the  preamble 
of  the  present  statute  is  well  v^thln  the 
facts,  and  in  no  way  exaggerates  the  need, 
a  position  that  Is  emphasized  by  the  fact  that 
our  Legislature,  under  section  15  of  article 
9,  has  in  q[»ecified  instances  nmde  it  indict- 
able, where  there  is  a  willful  failure  to  at- 
tend the  public  schools.  Consolidated  Stat- 
utes, I  5758  et  seq. 

It  would  present  indeed  an  incongruous 
and  most  deplorable  condition  if  the  General 
Assembly,  having  thus  provided  for  a  com- 
pulsory attendance  on  the  public  schools, 
were  not  allowed  to  make  provision  also  for 
adequate  and  suitable  housing  for  the  pur- 
pose. And  we  are  of  opinion  that  the  pro- 
posed  bond  issue,  with  the  requirement  that 
the  loans  made  to  the  counties  be  repaid 
to  the  state,  is  throughout  a  constitutional 
enactment,  and  in  the  reasonable  exercise 
of  the  powers  conferred  on  the  authorities 
to  enable  them  to  properly  maintain  the  pub- 
lic schools  of  the  state. 

There  is  no  error,  and  the  Judgment  of 
the  court  holding  this  a  valid  indebtedness 
is  afQrmed. 

Afilrmed. 


ass  N.  C.  «79 

TEAL  et  «l.  V.  LILE8. 
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(188  N.  C.  783) 
(No.  404.) 


(Supreme  C!oiirt  of  North  Carolina.    April  26, 

1922.) 

Appeal  and  orror  ^=»78(3)— No  appeal  llee 
from  oriter  sustaining  demurrer  to  oounter- 
olalm. 

The  Supreme  Court  will  not  entertain  an 
appeal  from  an  order* snetaining  a  demurrer  to 
a  counterclaim  where  no  yerdict  or  Judgment 
was  rendered  on  plaintiff's  cause  of  action  or 
as  to  the  costs. 

Ai^peal  from  Superior  Court,  Annon  (}oaxi- 
ty;  Lane,  Judge. 

Action  by  W.  D.  Teal  and  another  against 
J.  S.  lilies,  receiver  of  the  Polkton  Lumber 
Company.  From  a  Judgment  sustaining  a 
demutrrer  to  defendant's  counterclaim,  de- 
fendant  appeals.     Appeal   dismissed. 

This  is  an  action  to  recover  for  43,187 
feet  of  lumber  at  $22  per  1,000  feet,  deliver- 
ed by  plaintiffs  to  defendant  and  accepted 
by  them.  To  the  complaint  the  defendants 
set  up  a  counterclaim  for  breach  of  contract 
In  failing  to  manufacture  lumber  of  certain  | 
timber,  and  asking  J>udgment  for  $18,938.66 
damages.  The  court  sustained  the  demurrer 
of  plaintiffs  to  the  counterclaim,  and  the  de- 
fendant appealed. 

B.  v.  Henry  and  McLendon  &  Covington, 
all  of  Wadesboro,  for  appellant 

A.  A.  Tarlton  and  Robinson,  (^udle  ft 
Pruette,  all  of  Wadesboro,  for  appellees. 

PER  CURIAM.  The  court  having  sus- 
tained a  demurrer  to  the  counterclaim,  the 
defendant  appealed,  and  asks  this  court 
to  reverse  the  Judgment  sustaining  the  de- 
murrer on  the  counterclaim,  and  that  a  Jury 
trial  may  then  be  had  on  the  counterclaim. 
There  was  no  verdict  or  Judgment  upon  the 
plaintiffs'  cause  of  actibn,  and  no  Judgment 
as  to  the  costs.  This  court  has  uniformly 
adhered  to  its  ruling  that  it  will  not  en- 
tertain a  fragmentary  appeal. 

The  whole  subject  was  recently  fully  dis- 
cussed with  the  fullest  citation  of  authori- 
ties, and  upon  the  reason  of  the  thing  at  last 
term  in  Cement  Co.  v.  Phillips,  182  'N.  O, 
439,  109  S.  E.  257,  citing  very  numerous  au- 
thorities. That  decision  was  cited  with  ap- 
proval at  last  term  by  Adams,  J.,  in  Farr 
V.  Lumber  (».,  182  N.  C.  727,  109  S.  B.  833, 
and  also  in  Leroy  t.  Saliba,  182  N.  C.  767, 
106  S.  E.  303. 

The  rules  of  practice  are  well  settled  and 
well  known  to  the  profession,  and  are  based 
upon  the  soundest  reasons  in  the  dispatch 
of  the  public  business  by  the  courts,  and  a 
slight  attrition  to  than  would  avoid  such 
inadvertences  as  in  this  Instance. 

Appeal  dismissed. 


(Supreme  Ck>urt  of  North  CSarolina.    April 

26,  1922.) 

1.  Intoxleating  liquors  (Ss»238(4)— Evidence  of 
possession  for  sale  held  sufflolent  for  ]ui7. 

Evidence  of  illegal  possession  of  whisky  for 
purpose  of  sale  held  sujQScient  for  the  Jury. 

2.  Intoxicating  liquors  ^=923a(4)»Whether 
defendant  bad  liquor  In  possession  for  de- 
livery as  seller's  agent  properly  submitted 
ta  Jury. 

In  a  prosecution  for  possessing  whisky  for 
sale,  where  defendant  stated  he  had  procured 
some  for  another  to  whom  he  was  carrying  it 
when  arrested,  that  he  had  the  liquor,  which 
was  not  the  first  time,  and  would  have  more 
soon,  and  threatened  the  .man  who  reported  * 
him,  the  court  properly  left  to  the  Jury  the 
question  whether  he  had  the  liquor  as  the 
seller's  agent  for  the  purpose  of  delivery  to 
the  buyer. 

3.  Intoxicating  liquors  «=9l67— One  who  aids 
another  to  sell  is  equally  guilty. 

One  who  aids  another  to  sell  intoxicating 
liquor  is  as  guOty  as  if  he  sold  it  himself. 

4.  Criminal  law  «s»822(i)— Reference  in 
charge  to  defendant's  waiver  of  prsliminary 
examination  held  harmless. 

A  part  of  a  charge  which  merely  stated  n 
contention  by  the  state  as  to  defendant's  al- 
leged waiver  of  preliminary  examination  before 
a  justice  was  rendered  harmless  where  the 
judge  gave  an  immediate  and  conclusive  reply 
which  fully  protected  defendant's  rights. 

Appeal  from  Superior  Ck>urt^  Moore  Coun- 
ty;  Ferguson,  Judge. 

Ernest  Sheiheld  was  convicted  of  illegal 
possession  of  whisky  for  the  purpose  of  sale, 
and  he  appeals.    No  error. 

H.  R.  Ihrie  and  H.  F.  SeaweU,  both  of 
Carthage,  for  appellant. 

James  S.  Munning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  defendant  was  convict- 
ed under  an  indictment  which  In  a  single 
count  charged  him  with  having  the  illegal 
possession  of  whisky  for  the  purpose  of  sale, 
and  from  the  Judgment  upon  conviction  ap- 
pealed to  this  court. 

There  was  no  evidence  In  the  record  except 
that  of  the  state,  and  it  contends  that,  being 
capable  of  two  inferences,  it  was  argued 
upon  those  inferences  and  submitted  to  the 
Jury,  who  found  the  defendant  guilty.  Stat- 
ed briefly,  the  state's  evidence  was  as  fol- 
lows: Deputy  Sheriff  Brown  arrested  the 
defendant  in  the  town  of  Hemp,  October  1, 
1921,  found  a  rifle  in  his  automobile,  and, 
under  the  cushion  of  the  back  seat,  a  half 
gallon  of  whisky  in  two  quart  packages.  At 
the  time  the  defendant  was  arrested  he  was 
under  bond  in  another  whisky  case.    Sheriff 
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Brown  Immediately  carried  him  before  a 
Justice  of  tbe  peace,  and  on  the  way  defend- 
ant told  nim  there  was  no  use  of  haying  a 
trial,  that  he  would  just  waive  examination. 
He  said  that  he  had  got  a  quart  for  himself 
and  another  quart  for  somebody  else,  but 
refused  to  tell  who  the  other  person  was.  He 
further  said  that  the  man  who  reported  hime 
had  better  never  tell  it  or  he  would  fix  him 
and  fix  him  good.  The  Justice  of  the  peace 
was  present  when  the  defendant  was  ar- 
rested, and  at  the  trial  told  him  he  could 
move  the  case.  Thereupon  the  defendant  re- 
plied that  he  had  the  liquor  and  it  was  not 
the  first  time  he  had  had  liquor,  and  he 
would  have  some  more  pretty  soon.  The 
Justice  of  the  peace  testified  that  as  a 
revenue  office  he  had  searched  defendant's 
premises  a  number  of  times,  but  found  noth- 
ing to  arrest  him  for,  but  he  did  find  where 
a  still  had  been  operated  about  150  yards 
from  his  h0)use. 

[1]  This  is  substantially  the  staters  evi- 
dence. At  its  conclusion,  defendant  demur- 
red to  the  evidence,  and  excepted  to  the 
judge's  overruling  the  motion  to  dismiss. 
The  above  statement  shows  evidence  suffi- 
cient to  carry  the  case  to  the  Jury. 

[2,  ^]  The  court  left  it  to  the  jury  to  de- 
termine upon  all  the  evidence  whether  the 
defendant  had  possession  of  the  liquor  inno- 
cently, or  for  the  purpose  of  selling  or  assist- 
ing in  selling  it  to  another.  The  defendant, 
upon  his  own  statement,  had  procured  the 
liquor,  one  quart  for  himself  and  the  other 
(juart  for  the  person  to  whom  he  was  carry- 
ing it  at  the'  time  the  officer  arrested  him. 
The  Jury  could  fairly  and  reasonably  draw 
the  inference  that  he  had  purchased  the 
liquor  front  some  one  else  for  himself  and 
Che  other  person.  He  did  not  state  that  it 
had  been  given  to  him,  but  said  rather  de- 
fiantly. In  answer  to  the  Justice  of  the  peace 
who  had  agreed  to  remove  the  case  from 
him,  that  '*He  had  the  liquor  and  it  was  not 
the  first  time  he  had  had  liquor,  and  that  he 
would  have  some  more  pretty  soon,"  and  also 
threatened  the  man  who  had  reported  him, 
adding  that  he  had  better  never  let  him  know 
who  it  was,  for,  if  he  did,  '*he  would  fix 
him,  and  fix  him  good."  The  liquor  was 
foimd  In  the  car  under  the  cushlcm  of  the 
rear  seat.  Upon  this  evidence  there  was  no 
prima  facie  case  that  the  law  had  been  vio- 
lated, and  the  court  did  not  so  instruct  the 
Jury,  but  left  it  to  the  Jury,  upon  all  the 
evidence,  and  as  an  open  question  of  fact« 
to  find  whether  the  defendant  had  the  liquor 
in  his  possession  for  the  purpose  of  unlaw- 
fully delivering  it  as  agent  for  the  seller, 
to  the  person  for  whom,  he  had  testified,  it 
was  intended.  If  he  was  participating  in  ef- 
fecting the  sale  of  the  liqucMr  from  one  person 
to  another,  he  was  Just  as  guilty  as  if  he  had 
fBold  it  himself,  as  the  principal,  and  was  not 


merely  aiding  a  third  party  to  make  the 
sale.  State  v.  Burchfleld,  149  K.  C»  537,  63 
S.  E.  89,  which  seems  to  answer  fully  all 
the  contentions  of  the  defendant  In  this  re- 
spect. 

[4]  The  part  of  the  charge  relating  to  the 
d^endant's  waiver  of  a  preliminary  exami- 
nation before  a  Justice  of  the  peace  was  only 
the  statement  ot  a  contention  or  argument 
by  the  state  to  which  t}ie  Judge  gave  an  im- 
mediate and  conclusive  reply,  which  fully 
protected  the  rights  of  the  defendant,  and 
rendered  harmless  any  reference  to  the  al- 
leged waiver. 

No  error. 


(1£3  N.  C.  421) 

GIBBON  V.  LAMM.     (No.  415.) 

(Supreme  Court  of  North  Carolina. 
April  20,  1922.) 


Negligence  «=»136(I7,  25)»Que8tlon8  of  aeg- 
ligenoe  and  proximate  cause  of  damage  by 
fire  held  for  JU17. 

In  an  action  for  neglif^ently  setting  out  a 
fire  and  permitting  it  to  spread  to  plaintiff's 
premises,  heldt  on  the  evidence,  that  the  qaes- 
tions  of  negligence  and  proximate  cause  were 
for  the  lury. 

Appeal  from  Superior  Court,  Moore  CJoun- 
ty;  Lane,  Judge. 

Action  by  N.  L.  Gibbon  against  Cynthia  B. 
Lamm.  To  a  Judgment  allowing  a  motion  to 
dismiss  the  action,  plaintiff  excepts.  New 
triaL 

This  action  was  brought  to  recover  dam- 
ages for  the  negligent  setting  out  of  fire  by 
the  defendant,  the  plaintiff  alleging  that  the 
fire  spread  to  his  premises  and  burned  his 
property,  and  that  he  was  thereby  damaged. 

At  the  dose  of  the  plaintiff's  evidence,  the 
defendant  demurred  thereto,  and  moved  to 
dismiss  the  action,  afid  the  court  allowed  the 
motion  and  dismissed  the  action,  and  plain- 
tiff excepted.  This  is  the  only  question  in 
the  case.  The  matter  before  the  court  la 
simply  the  sufficiency  of  the  evidence,  and 
whether  it  ought  to  have  been  submitted  to 
the  Jury.  There  was  evidence  that  the  fire 
which  destroyed  the  plalutifrs  property  was 
set  out  by  the  defendant,  and  it  was  also 
sufllcient  to  show  that  it  spread  to  the  prop- 
erty of  the  plaintiff  and  burned  it,  and  he 
thereby  suffered  damages. 

We  will  state  briefiy  so  much  of  the  tes- 
timony as  is  pertinent  to  tlie  ruling  of  the 
court  dismissing  the  action. 

J.  W.  Phillips  testified: 

"The  fire  ■  was  in  the  pasture.  There  were 
no  woods  inside  the  pasture,  but  woods  ad- 
joining the  pasture  on  the  northeast  side,  and 
that  is  how  the*  fire  got  out.  The  woods  next 
to  the  pasture  were  burned.' 


»f 
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N.  J.  Patterson  testified: 

''I  know  where  Mr.  Lamm  and  his  wife  lived 
and  where  the  fire  waa.  I  know  Mr.  Gibbon's 
place  alao.  I  live  about  halfway  between  Mr. 
Gibbon*8  place  and  Mr.  Lamm's  place,  and  liv- 
ed there  at  the  time  the  fire  occurred.  The 
fire  burned  me  out.  It  came  to  my  house 
from  the  southwest,  and  that  was  in  the  direc- 
tion of  Mr.  Lamm's.  The  fire  occurred  near 
2  o'clock,  1:30,  or  somewhere  along  there. 
The  wind  was  blowing  strong.  The  wind  was 
coming  from  toward  Mr.  Lamm's  premises, 
coming  that  way.  The  fire  was  between  400 
and  500  yards  from  my  house,  when  I  saw  the 
blaze,  coming  a  little  to  the  left  of  my  prem- 
ises, between  me  and  the  graded  road.  The 
fire  was  going  in  the  direction  of  Mr.  Gib- 
bon's premises.  Mr.  Gibbon's  premises  were 
about  two  miles  from  my  place.  It  was  some- 
time before  I  went  over  to  Mr.  Gibbon's  after 
the  fire  occurred,  two  or  three  weeks  I  sup- 
pose. Everything  was  burned  from  my  place 
over  there.  Some  buildings  were  burned  I 
noticed.  It  burned  some  property  for  me,  and 
I  thought  at  the  time  that  I  was  hurt  worse' 
than  any  one  else;  burned  a  lot  of  my  dry 
oats  and  feed.  I  didn't  go  any  time  after  the 
fire  from  my  premises  to  Mr.  Lamm's.  I  live 
about  two  miles  from  Mr.  Lamm's.  The  gen- 
eral character  of  the  country  between  my  place 
and  Mr.  Lamm's  is  wire  grass  and  black  jack 
and  a  little  lightwood.  Mr.  Lamm  had  a  con- 
versation with  me  about  the  fire.  He  came  to 
see  me  three  times  to  see  the  damage  that 
was  done,  and  I  was  wanting  him  to  pay  me 
right  smart  damage,  and  he  said  he  wasn't 
able.  He  settled  the  matter  with  me  and  gave 
me  $10.  He  spoke  to  me  about  the  fire  and 
stated  that  he  had  colored  fellows  Uiere,  and 
they  left  for  dinner,  and  the  wind  got  up,  and 
he  told  them  to  secure  it,  and  they  neve^  went 
back  to  see  until  it  got  out.  I  don't  think 
he  was  there  himself.  That  is  what  I  heard. 
Mr.  Lamm  told  me  that.  He  said  he  left  the 
colored  fellows  and  told  them  to  secure  it,  and 
they  went  to  dinner,  and  the  fire  got  out  while 
they  were  at  dinner.  He  told  me  that  the  col- 
ored fellows  were  burning  some  black  jacks  for 
the  purpose  of  getting  the  ashes. 


♦♦ 


There  was  other  testimony  tending  to  show 
that  the  fire  was  started  in  the  pasture  of 
the  defendant,  and  burned  from  there  con- 
nectedly and  continnously  to  plalntifTs  land, 
and  there  hnmed  his  property,  for  the  loss 
of  which  plaintiff  brings  this  suit. 

Judgment  was  entered  in  the  case  dis- 
missing the  action,  and  plaintiff  appealed. 

U.  Ll  Spence,  of  Carthage,  for  appellant. 
H.  F.  Seawell,  of  Carthage,  for  appellee. 

WALKBR,  J.  The  court  erred  in  with- 
drawing the  case  from  the  Jury  and  ordering 
a  nonsuit,  as  there  was  some  evidence  under 
which  the  plaintiff  was  entitled  to  have  the 
issues  submitted  to  a  Jury.  It  appears  that 
the  fire  was  originally  set  in  the  pasture, 
and  there  was  testimony  to  the  effect  that 
it  was  in*  cleared  land,  but  there  also  was 
some  that  woodland  adjoined  the  pasture 
on  one  side  of  it,  and  it  was  by  communica- 
tion  of  the  fire  to  the  woods  that  "it  got 
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out  and  spread  to  the  other  land.**  Whether 
it  was  negligent  In  the  defendant  to  have 
started  the  fire,  by  himself  or  through  his 
agents,  or  servants,  in  the  pasture,  for  the 
purpose  of  burning  the  blackjacks  to  get  pot- 
ash, or,  having  started  it,  to  have  failed  after 
the  wind  rose  with  such  force  and  violence, 
as  to  endanger  the  premises  of  adjoining  pro- 
prietors, to  keep  the  fire  under  control  and 
prevent  it  from  spreading  to  other  land  and 
destroying  the  timber  thereon,  was  a  mixed 
question  of  fact  and  law,  the  findings  of  fact 
being  for  the  Jury  and  the  law  applicable  to 
the  facts  as  found  by  them  bein^  solely  a 
question  for  the  court.  If  the  fire  was  neg- 
ligently set,  or  ordinary  care  was  not  exer- 
cised on  the  defendant's  own  land,  and  this 
was  the  proximate  cause  of  the  injury  to  the 
plaintiff's  property,  the  defendant  would  be 
liable. 

"In  general  it  may  be  said  that  a  person  is 
not  liable  for  damages  caused  by  a  fire  in  the 
absence  of  negligence  in  its  use.  One  may 
lawfully  kindle  a  fire  on  his  own  premises  for 
the  purpose  of  husbandry,  and  he  is  not  liable 
for  injury  caused  by  it  to  the  property  of  an- 
other, in  the  absence  of  negligence  in  its  man- 
agement. Ordinary  care  and  caution  ia  all  that 
is  required;  that  is,  the  fire  should  be  kindled 
at  a  proper  time,  under  ordinarily  favorable 
circumstances,  and  in  a  reasonably  prudent 
manner.  The  owner  will,  of  course,  be  liable 
for  injuries  from  negligence  in  starting  fires 
or  in  not  using  proper  precautions  to  prevent 
their  spread.  He  is  not  at  liberty  to  kindle 
fires,  when  on  account  of  the  time,  manner,  or 
circumstances  it  appears  probable  that  dam- 
age to  others  will  result,  such  as  setting  it  in 
a  dry  time,  or  without  guarding  it  sufficiently 
to  prevent  its  spreading.  Nor  should  he  set  it 
near  the  property  of  another  in  matter  through 
which  it  is  likely  to  spread  to  such  property 
from  inflammable  matter.  It  is  immaterial 
whether  the  negligence  consisted  in  the  time 
or  manner  of  kindling  or  the.  means  used  to 
prevent  its  spread,  and  where'  a  fire  is  negli- 
gently kept  it  is  immaterial  in  what  ;manner  it 
spreads  to  the  premises  of  another.'*  29  Oyc.| 
460,  461. 

The  following  instruction  to  the  Jury  was 
given  in  Higgins  v.  Dewey,  107  Mass.  494, 
9  Am.  Rep.  63,  a  case  somewhat  similar  to 
this  one,  and  held  to  be  correct,  and  suffi- 
cient: 

"That  'to  maintoin  his  action  the  plaintiff 
must  prove  that  the  fire  which  occasioned  the 
damage  to  his  wood  was  communicated  there- 
to from  the  fire  which  the  defendant  had  set 
on  his  own  land,  and  that  the  defendant  in 
burning  his  brush  did  not  use  due  and  rea- 
sonable care  in  setting  the  fire,  and  in  said 
burning  did  not  use  due  and  reasonable  care 
and  diligence  to  control  the  fire,  and  prevent 
its  escape  and  communication  to  the  adjoining 
and  surrounding  lands;  and  that  the  burden  of 
proof  upon  both  these  propositions  was  upon 
the  plaintiff." 

The  court  there  held  by  Justice  Gray  that» 
if  a  man  who  negligently  sets  fire  on  his  own 
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land,  and  keeps  it  negligently,  is  liable  to 
an  action  at  common  law  for  any  injury  done 
by  the  spreading  or  communication  of  the 
fire  directly  from  his  own  land  to  the  prop- 
erty of  another,  whether  through  the  air  or 
along  the  ground,  and  whether  he  might  or 
might  not  have  reasonably  anticipated  the 
particular  manner  and  direction  in  which  it 
is  actually  communicated,  citing  numerous 
cases  in  support  of  the  proposition. 

Bus  the  case  goes  beyond  this,  as  K.  J. 
Patterson  gave  testimony  from  which  the 
Jury  may  have  reasonably  inferred,  and 
found,  that  the  escape  of  the  fire  from  the  de- 
fendant's premises  was  due  to  the  negligent 
failure  of  his  servants,  or  agents,  in  not  pre- 
venting the  escape  of  the  fire  and  its  spread 
to  other  land,  as  he  had  instructed  them  to 
do,  after  the  wind  rose  and  made  it  danger- 
ous for  the  fire  to  be  unguarded.  Instead 
of  doing  so  they  went  to  the  house  for  their 
dinner,  and  when  they  returned,  it  was  too 
late,  as  the  Jury  may  have  found,  to  stop  the 
fire,  and  save  plaintiffs  property,  which  was 
burned. 

We  said  in  Gaton  v.  TOler,  160  N.  O.  lOi, 
73  S.  E.  929,  that  the  rule  of  care  required 
of  the  defendant  to  prevent  the  escape  of 
the  fire  from  his  own  land  to  that  of  plaintiff 
is  the  ordinary  care  that  a  reasonable  and 
prudent  person  would  have  exercised  under 
the  existing  or  similar  circumstances.  In 
Averitt  v.  Murrell,  49  N.  C.  323,  a  case  relied 
on  by  the  plaintiff,  the  court  charged  the 
Jury  correctly,  as  this  court  said,  that  the  de- 
/fendant,  who  had  set  out  the  fire,  would  be 
responsible  for  his  own  negligence,  of  course, 
and  also  for  that  of  his  agents,  or  servants, 
which  had  caused  the  injury. 

The  question  of  proximate  cause  was  for 
the  Jury  under  i^rcfper  instructions  from  the 
court,  and  would  -depend  upon  the  circum- 
stances under  .which  the  fire  was  started 
and  communicated  to  plaintiffs  land,  where 
his  property  was  destroyed  by  it.  Ordinari- 
ly, what  is  the  proximate  cause  of  an  injury 
is  a  question  for  the  jury,  aided,  of  course, 
by  instructions  from  the  court  as  to  the  law 
bearing  upon  it.  Railroad  Co.  t.  Kellogg, 
94  U.  S.  469,  24  L.  Ed.  256. 

There  was  error.  The  nonsuit  will  be  set 
aside  and  a  new  trial  had. 

New  triaL 


(183  N.  C.  41d) 

HARE  V.  HARE.     (No.  414.) 

(Supreme  Court  of  North  Carolina.    April  26» 

1922.) 

I.  Costs  ^=»6I— To  be  eqoaify  divided  when 
Judgment  for  each  party  for  one-half  of  land 
In  controversy. 

Where  plaintiff  sued  to  determine  his  and 
defendant's  rights  as  to  a  tract  of  land,  and 
defendant    counterdaimed  that  he  be  declared 


sole  owner,  and  the  Judgment  was  that  each 
was  entitled  to  an  undivided  one-half  interest, 
the  costs  should  be  divided,  especially  in  view  of 
O.  S.  I  1248,  providing  that  costs  in  such  ac^ 
tions  rest  in  the  discretion  of  the  court. 

2.  Costs  ^=»I3— In  equitable  prooeedings  bold 
In  discretion  of  oourt. 

The  adjudication  of  costs  in  equitable  pro- 
ceedings is  in  the  discretion  of  the  court. 


Appeal  from  Superior  Ck>urt,  Hoore  Coun- 
ty; Lane,  Judge. 

Action  by  Alft'ed  B.  Hare  against  EYank- 
lin  S.  Hare  for  a  declaration  of  rights  with 
respect  to  a  tract  of  land.  From  a  decree 
that  each  was  entitled  to  an  undivided  one- 
half  interest,  both  parties  appeaL  Affirmed 
as  modified. 

H.  F.  Seawell,  of  Carthage,  for  plaintiff. 
U.  L.  Spence,  of  Carthage,  for  defendant 

CLAKE,  C.  J.  This  was  an  action  be- 
tween two  brothers  over  the  home  place  of 
their  father,  containing  48  acres,  lying  be- 
tween a  50-acre  tract  on  one  side,  which  he 
had  given  to  the  plaintiff,  and  a  50^acre  tract 
on  the  other  side,  which  he  had  given  to  the 
defendant.  The  plaintiff  claimed  through  an 
alleged  deed  for  this  48-acre  tract  from  the 
parents  to  him;  the  defendant  denied  such 
deed  was  ever  delivered  to  the  plaintiff,  and 
likewise  alleged  that  the  parents  of  the  par- 
ties and  the  plaintiff  and  defendant  had  all 
Joined  in  the  ezecuti<m  of  a  deed  or  paper 
writing  of  later  date  by  the  terms  of  which 
the  plaintiff  and  the  defendant  were  each  to 
care  for  their  parents  during  th^r  natural 
lives,  and  after  their  death  the  plaintiff  and 
the  defendant  should  own  the  land  as  ten- 
ants in  common,  but  if  either  son  fiiiled  to 
contribute  to  the  support  of  parents,  as  there^ 
in  provided,  and  the  other  did,  the  son  so 
contributing  should  have  the  whole  of  the 
land.  The  defendant  alleged  that  he  had 
fulfilled  his  part  of  the  contract,  and  that 
the  plaintiff  had  not,  and  hence  the  defend- 
ant should  be  declared  the  owner  of  the 
whole  interest  In  the  land. 

Upon  the  issues  duly  submitted  the  Jury 
found  that : 

(1)  The  deed  executed  by  K.  H.  Hare  and 
his  wife  to  the  plaintiff  for  the  48  acres  of 
land  described  in  the  complaint  was  never 
delivered  to  the  plaintiff. 

(2)  The  defendant,  Franklin  S.  Hare,  con- 
tributed to  the  support  of  his  father  during 
his  lifetime  as  alleged  in  the  answer. 

(3)  The  plaintiff,  Alfred  B.  Hare,  contrib- 
uted to  the  support  of  his  father  during  his 
lifetime  as  alleged. 

(4)  The  plaintiff  is  the  owner  of  one-half 
interest  in  the  48  acres  described  in  the  com- 
plaint. 


^s»For  other  oases  see  same  topio  and  KBT-NUIiBBR  In  all  Key-Nlunbered  Digests  and  Indexes 
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The  court  entered  a  decree,  reciting  that 
by  yirtue  of  the  deed  executed  July  27,  1904, 
between  plaintiff  and  defendant  and  their 
ISather  and  mother,  duly  recorded,  the  plain- 
tiff is  owner  in  equity  In  a  fee-simple  un- 
divided interest  In  the  48  acres  of  land  de- 
scribed in  the  complaint;  and  that  the  de^ 
fendant  is  the  owner  in  equity  afld  in  fee 
simple  of  the  other  one-half  undivided  inter- 
est in  the  said  tract  of  land,  and  entered  a 
decree  that  each  party  should  so  hold  a  one- 
half  undivided  interest  in  the  premises  and 
the  judgment  should  be  a  release  on  the  part 
of  each  of  any  other  interest  in  said  48  acres 
beyond  the  one-half  undivided  interest  of 
each  in  pursuance  of  the  verdict  and  the 
judgment  of  the  court  In  the  verdict  of 
the  jury  and  the  judgment  of  the  court  we 
find  no  error  except  as  to  the  costs  which 
were  adjudged  against  the  defendant. 

[1]  The  chief  controversy  seems  to  be  in 
regard  to  the  costs  which,  as  is  not  unusual, 
has  become  the  chief  concern  in  this  litiga- 
tion. This  was  not  an  action  of  ejectment, 
and  the  plaintiff  did  not  recover  on  such 
claim,  b\it  this  demand  for  judgment  was 
that  "the  rights  of  plaintiff  and  defendant, 
with  respect  to  said  48  acres  of  land  be  de- 
clared by  the  court."  The  ^defendant  set 
up  a  counterclaim  that  he  be  declared  the 
sole  owner  of  the  whole  tract  of  48  acrea 
Neither  party  recovered  anything  from  the 
other  under  the  verdict  of  the  jury.  The 
judgment  of  the  court  being  that  each  was 
entitled  to  an  undivided  half  interest,  the 
costs  Gdiould  be  divided  (G.  S.  |  1243),  espe- 
cially as,  the  action  being  In  the  nature  of  an 
equitable  proceeding,  the  costs  rest  in  the 
discretion  of  the  court  Simmcms  v.  Allison, 
119  N.  C.  557,  26  S.  E.  171. 

In  Wooten  v.  Walters,  110  N.  C.  259,  14 
8.  E.  734,  736,  the  court  held  that  where  an 
action  is  not  strictly  for  the  recovery  of  real 
or  personal  property,  costs  will  be  allowed  in 
the  discretion  of  the  court 

[2]  The  action  in  effect  has  been  in  the 
nature  of  an  equitable  proceeding,  and  in 
such  case  the  adjudication  of  the  costs  is 
in  the  discretion  of  the  court  Parton  v. 
Boyd,  104  N.  C.  422,  10  S.  E.  490;  Yates  v. 
Yates,  170  N.  G.  536,  87  S.  B.  317.  In  GuUey 
T.  Macy,  89  N.  G.  345,  it  was  held  that  there 
had  been  no  recovery  of  land  by  plaintiffs, 
within  the  strict  meaning  of  the  statute,  but 
that  the  judgment  was  of  an  equitable  na- 
ture, and  the  court  was  authorized  to  adjudge 
the  costs  one-half  against  each  party.  There 
are  niunerous  other  decisions  which  can  be 
cited  in  support  of  a  similar  ruling  as  to 
costs. 

The  costs  will  be  paid  one-half  by  the 
plaintiff  and  one-half  by  defendant,  respec- 
tively. 

Modified  and  affirmed. 
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SNOW   V.   HAWKES.     (No.  381.) 

(Supreme  Gourt  of  North  Garolina.    April  19. 

1922.) 

1.  Contempt  ^=3»2— Deflaed. 

"Gontempt  of  court"  signifies  not  only  a 
willful  disregard  or  disobedience  of  the  court's 
orders,  but  such  conduct  as  tends  to  bring 
the  authority  of  the  court  and  the  administra- 
tion of  the  law  into  disrespect,  or  to  defeat, 
impair,  or  prejudice  the  right  of  witnesses  or 
parties  to  pending  litigation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gon- 
tempt.] 

2.  Contempt  ^=»2— "Direct  contempt"  defined. 

At  common  law  "direct  contempt"  consist- 
ed in  words  spoken  or  acts  done  in  the  presence 
of  the  court  which  tended  to  defeat  or  obstruct 
the  administration  of  justice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Direct 
Contempt  ] 

3.  Contempt  ^=»2— "Indirect"  or  "eonsequen- 
tlal  contempt"  defined. 

At  common  law  "indirect  or  consequential 
contempt"  consisted  in  words  spoken  or  acts 
done  at  a  distance,  and  not  in  the  presence  of 
the  court,  having  a  tendency  to  defeat  or  ob- 
struct the  administration  of  justice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gonse- 
quential  Gontempt;  Indirect  Gontempt] 

4.  Contempt  ^=»52— Offender  may  be  instantly 
dealt  with  for  direot  contempt. 

For  commission  of  the  acts  forbidden  in  G. 

5.  f  978,  relating  to  direct  dontempt,  an  of- 
fender may  be  instantly  apprehended  and  dealt 
with. 

5.  Contempt  ^=s>54(l)— Rule  based  on  affidavit 
is  used  In  ease  of  Indlreet  contempt. 

In  case  of  indirect  contempt  for  offenses 
specified  in  G.  S.  {  965,  ordinarily  a  rule  based 
on  affidavit  is  issued  requiring  the  part^r 
charged  to  show  cause  why  he  should  not  be 
attached. 


6.  Contempt  ^=»27— Is  oommltted  by  defend- 
ants ball  bondsman  compelling  plaintiff  to 
withdraw  suit  by  threat  of  prosecution. 

Under  G.  S.  (  986,  subsecs.  8,  7,  relating  to 
contempts,  the  act  of  the  bail  bondsman  of  de- 
fendant in  seduction  suit  in  compelling  plaintiff 
to  withdraw  the  suit  by  threat  of  prosecution 
on  a  criminal  charge  and  imprisonment  is 
punishable  as  a  contempt. 

7.  Contempt  ^ssAA — Court  has  power  to  punish 
for  contempt  oommltted  out  oT  Jurisdiction. 

Under  G.  S.  {  985,  subsecs.  3,  7,  relating  to 
contempts,  compelling  plaintiff  in  an  action  for 
seduction  to  withdraw  his  suit  by  a  threat  of 
prosecution  and  imprisonment,  where  the  of- 
fender answered  a  rule  requiring  him  to  show 
cause  why  he  should  not  be  punished  and  made 
a  defense,  he  was  punishable  as  for  contempt^ 
though  it  was  committed  out  of  the  jurisdic- 
tion. 


^l^pFor  other  caiei  see  tame  topic  and  KBY-NUMBBR  In  all  Key-Numtered  Disests  and  Indexes 
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Appeal  from  Superior  Court,  Surry  Coun- 
ty; Lon^,  Judge. 

Action  by  Robert  L.  Snow  against  Hobart 
Hawkes.  From  Judgment  of  guilty  on  a  rule 
to  attach  W.  A.  Hawkes  for  contempt,  W.  A. 
Hawkes  appeals.    Affirmed. 

The  plaintiff  brought  suit  against  the  de- 
fendant to  recover  damages  for  the  seduction 
of  the  plaintiff's  daughter,  and  upon  proceed- 
ings In  arrest  and  ball  the  defendant  execut- 
ed a  bond  with  his  father,  W.  A.  Hawkes,  as 
surety.  Later  the  plaintiff  .and  W.  A.  Hawkes 
happened  to  meet  each  other  In  HlUsYllle,  Va. 
There  W.  A.  Hawkes  comx>elled  the  plaintiff 
by  threat  of  Immediate  Imprisonment  (In  de- 
fault of  ball)  to  affix  his  signature  to  a 
withdrawal  of,  or  an  agreement  to  withdraw, 
his  suit  against  the  defendant,  then  pending 
in  Surry  county,  N.  C.     Upon  plaintiff's  af- 
fidavit a  rule  was  served  on  said   W.   A. 
Hawkes  to  show  cause  why  he  should  not  be 
attached  as  for  contempt    The  respondent 
answered  the  rule  and  did  not  question  the 
court's  jurisdiction  of  his  person.     Several 
affidavits  were  filed,  and  at  the  hearing  his 
honor  found  In  substance  the  following  facts: 
The  plaintiff  duly  Instituted  th^  above-en- 
titled action  In  Surry,  where  the  cause  arose, 
and  obtained  an  order  for  the  arrest  of  the 
defendant,  and  the  defendant  entered  Into 
bond  In  the  sum  of  $5,000  with  the  respond- 
ent as  surety.    The  summons  was  duly  serv- 
ed, and  the  pleadings  were  regularly  filed. 
After  the  action   had   been  Instituted  and 
while  It  was  pending  W.  A.  Hawkes  met  the 
plaintiff   in    HUlsvllle   and    told    him    that 
Hawkes  and  the  clerk  of  the  court  of  Car- 
roll county,  Va.,  had  found  a  bill  of  Indict- 
ment pending  in  the  court  there  charging  the 
plaintiff  with  burning  Hawkes's  bam  some 
fifteen  years  before  that  time,  and  that,  if 
the  plaintiff  did  not  withdraw  the  suit  pend- 
ing in  Surry,  Hawkes  would  have  plaintiff 
arrested  before  he  could  leave  town.    Plain- 
tiff could  give  no  bail  at  Hlllsvllle,  and  to 
avoid  arrest  and  imprisonment  he  signed  the 
paper  referred  to,  purporting  to  be  a  receipt 
or  agreement  executed  in  consideration  of 
$10.    The  plaintiff  can  neither  read  nor  write 
and  did  not  understand  the  full  meaning  of 
the  paper.    The  plaintiff  is  satisfied  that  his 
daughter  was  debauched  by  the  defendant 
W.  A.  Hawkes  for  many  years  has  had  the 
general  reputation  of  being  a  blockader,  and 
now  has  the  general  reputation  of  intimidat- 
ing witnesses  and  parties  who  appear  against 
him  and  of  exerting  a  demoralizing  influen(;e 
on  the  entire  community  in  which  he  lives. 
His  general  character  is  bad. 

His  honor  further  found  as  a  fact  that 
procuring  the  plaintiff's  signature  to  the  pa- 
per by  the  means  set  out  tended  by  its  op- 
eration to  embarrass  and  obstruct  the  due 
administration  of  justice  in  the  pending  suit, 
and  pronounced  judgment  from  which  the 
re8p<Mideiit  appealed. 


J.  H.  Folger,  of  Mt  Airy,  for  appellant 
Carter  ft  Carter,  of  Mt  Airy,  for  appellee. 

ADAMS,  J.  [1]  Contempt  of  court  sig- 
nifies not  only  a  willful  disregard  or  dl»- 
obedience  of  its  orders,  but  such  conduct  as 
tends  to  bring  the  authority  of  the  court  and 
the  administration  of  the  law  into  disrespect 
or  to  defeat,  Im^pair,  or  prejudice  the  rli^ts 
of  witnesses  or  parties  to  pending  litigation. 

[2,  3]  At  common  law  contempts  were 
classified  as  direct  and  consequential.  Direct 
contempt  may  be  defined  as  words  spoken 
or  acts  done  in  the  presence  of  the  court 
which  tend  to  defeat  or  obstruct  the  admin- 
istration of  justice;  and  consequential,  or 
indirect,  or  constructive  contempt  is  an  act 
having  like  tendency,  done  at  a  distance,  and 
not  tu  the  presence  of  the  court  The  dis- 
tinction between  these  classes  is  preserved 
in  our  statute  law. 

[4,  6]  Acts  punishable  for  contempt  are 
set  out  in  section  978,  and  acts  punishable 
as  for  contempt  in  section  985  of  the  Con- 
solidated Statutes.  In  case  of  the  former 
the  offender  may  be  instantly  apprehended 
and  dealt  with,  but  for  the  latter  ordinarily 
a  rule  based  upon  affidavit  is  issued  re- 
quiring the  suspected  party  to  show  cause 
why  he  should  not  be  attached.  But  in 
either  Instance  suitable  punishment  may  be 
administered.  In  McCown's  Case,  139  N.  C. 
95,  51  S.  E.  957,  2  L.  R.  A.  (N.  S.)  003,  Walk- 
er, J.,  in  a  learned  and  comprehensive  opin* 
ion  said  in  substance  that  the  power  of  the 
courts  to  punish  for  ccmtempt  is  a  part  of 
the  fundamental  law;  that  It  is  not  con- 
ferred by  legislation,  b^ng  an  Inherent  pow- 
er which  the  Legislature  can  neither  create 
nor  destroy;  and  that  it  arises  from  neces- 
sity, because  It  Is  necessary  to  the  exercise 
of  all  other  powers.  And  Blackstone  char- 
acteristically remarks  that  the  process  of 
attachment  for  contempt  "must  necessarily 
be  as  ancient  as  the  laws  themselves.*'  4 
Bl.  286. 

The  respondent  does  not  controvert  the 
power  of  the  court  to  punish  for  contempt, 
whether  direct  or  constructive;  but  to  the 
judgment  rendered  in  the  case  at  bar  he 
interposes  two  objections.  He  contends:  (1) 
That  the  act  complained  of  is  not  punishable 
as  for  contempt;  and  (2)  that,  if  it  is,  the 
act  was  done  outside  the  territorial  juris- 
diction of  the  court 

[6]  As  to  the  first  contention,  the  Instant 
question  is  whether  the  means  used  by  the 
respondent  to  effect  dismissal  of  the  plain- 
tiff's suit  tended  to  impair  or  prejudice  the 
rights  or  remedies  of  the  plaintiff  or  to  defeat 
the  administration  of  justice.  At  common 
law  contempt  might  be  committed  by  treat- 
ing with  disrespect  the  rules  or  process  of 
the  court,  or  by  perverting  such  process  to 
the  purposes  of  private  malice,  extortion,  or 
injustice.  4  Bl.  286.  The  common-law  prin- 
ciple Includes  any  attempt  to  intimidate  or 
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wUlfDlly  and  imlawfally  to  prevent  a  person 
from  instituting^  or  d^ending  an  action  in 
any  court  of  record.  Rapalje  on  Con.  27, 
note  1.  To  compass  the  same  end  our  stat- 
ute in  like  manner  provides  that  every  court 
of  record  shall  have  power  to  punish  as  for 
contempt  any  person  whose  unlawful  inter- 
ference with  the  proceedings  in  any  action 
shall  tend  to  defeat,  impair,  impede,  or  prej- 
udice any  party's  rights  or  remedies,  and  that 
such  power  shall  extend  to  all  cases  where 
before  the  statute  was  oiacted  attachments 
and  proceedings  as  for  contempt  had  been 
adopted  and  practiced  in  courts  of  record  for 
the  enforcement  of  remedies  or  the  protec- 
tion of  rights.  C.  S.  i  dS6,  subsecs.  S  and  7. 
This  principle  is  applied  in  numerous  deci- 
sions. It  has  been  held,  for  example,  that  a 
person  who  presents  to  the  court  a  fraudu- 
lent claim  for  the  payment  of  money,  or  will- 
fully interposes  a  false  answer,  or  decoys  a 
witness  or  dissuades  him  from  attending  the 
trial,  or  insults  on  account  of  an  adverse  ver- 
dict a  juror  who  has  been  discharged,  or  will- 
fully does  any  other  act  which  tends  to  de- 
feat the  rights  of  any  party  to  a  pending 
action,  may  be  punished  as  for  contempt 
In  re  Fountain,  182  N.  O.  49,  108  S.  B.  842; 
State  V.  Moore,  146  N.  G.  653,  61  S.  E).  463 ; 
In  xe  Young,  137  N.  O.  553,  60  S.  BX  220; 
In  re  Gorham,  129  N.  C.  481,  40  S.  E.  311; 
Ex  parte  Toepel,  139  Mich.  85, 102  N.  W.  369; 
Scott  V.  State,  109  Tenn.  390,  71  S.  W.  824. 
Here  it  nmy  be  noted  that  the  last  paragraph 
of  section  978  is  applicable,  not  to  construc- 
tive, but  to  direct,  contempt.  If  the  respond- 
ent by  the  direct  application  of  overpowering 
physical  force  had  obtained  dismissal  of  the 
plaintiff's  suit,  his  act  would  have  been  no 
more  effective  than  intimidation  or  duress 
by  a  threat  of  imprisonment;  and  the  writ- 
ten agreement  procured  under  duress,  al- 
though the  court  was  hot  tn  session,  was 
unquestionably  an  act  which  tended  directly 
to  interfere  unlawfully  with  the  pending  suit 
and  to  impair  the  remedy  and  defeat  the 
rights  of  the  plaintiff. 

[7]  The  second  objection  involves  a  ques- 
tion of  Jurisdiction,  but  in  our  opinion  it 
cannot  avail  the  respondent,  if  it  is  true  that 
the  plaintiCTs  signatiure  to  the  alleged  agree- 
ment was  procured  in  Virginia,  and  that  the 
court  had  no  extraterritorial  Jurisdiction; 
for  since  the  respondent  appeared  in  court, 
answered  the  rule,  and  made  his  defense, 
the  question  of  Jurisdiction  is  material  only 
as  it  relates  to  the  operation  and  ultimate 
effect  of  his  wrongful  act.  It  is  perfectly 
obvious  that  the  respondent's  paraniount  ob- 
ject was  to  secure  dismissal  of  the  plalntifTs 
fiuit  by  fraud,  deceit,  and  imposition  on  the 
court.  The  imposition  was  to  be  consum- 
mated in  the  county  where  the  action  was 
pending  through  an  unlawful  sc^ieme  which 
was  intended  to  be  not  only  continuing,  but  1 


coextensive  with  the  Illegal  purpose,  and 
therefore  operative  in  the  superior  court  of 
Surry.  The  respondent's  act  is  plainly  em- 
braced in  the  provisions  of  the  statute  to 
which  we  have  referred,  and  the  mere  fact 
of  his  absence  at  the  time  he  put  the  agency 
in  motion  cannot  absolve  him  from  the  Im- 
putation of  constructive  contempt. 

There  being  no  error  in  the  record,  his 
honor's  Judgment  must  be  afflnuted 

Affirmed. 


(188  N.  C.  327) 

PIEDMONT  POWER  ^  LIGHT  CO.  V.  L. 

BANKS  HOLT  MFG.  CO. 

(N08.  333,  335.) 

(Supreme  Court  of  North  Carolina.    April  19, 

1922.) 

1.  Electricity  ^=»ll»Amouiit  of  power  or  light 
to  be  supplied  determined  by  aeneral  princi- 
ples of  contract 

Tlie  amount  of  power  or  light  to  bd  sup- 
plied under  a  contract,  by  an  electric  light  or 
power  company,  operating  under  a  quasi-public 
charter,  must  be  determined  according  to  the 
general  principles  of  contract,  which  as  a  rule 
are  absolute. 

2.  Electricity  «=9ll»Eviitenoe  as  to  possible 
profit,  if  rate  had  not  been  raised,  held  Ir- 
relevant. 

In  an  electric  power  company's  action  to 
recover  an  amount  charged  in  excess  of  the 
rate  agreed  on  with  defendant,  evidence  as  to 
whether  plaintiff  could  have  made  a  profit  or 
expenses  if  the  rate  had  not  been  raised  was  ir- 
relevant and  immaterial,  as  it  could  not  go  be- 
yond the  amount  agreed  on  except  by  order  of 
the  corporation  commission. 

3.  Electricity  ^s»l  I— Excessive  payments  for 
power  recoverable  If  made  under  apprehen- 
sion of  dlscontinuanoe  of  service. 

Payments  by  a  manufacturing  company  of 
charges  for  electric  power,  in  excess  of  the  rate 
agreed  on,  may  be  recovered,  if  made  under  ap- 
prehension of  having  to  shut  down  its  plant  if  it 
did  not  pay. 


4.  Electricity  <8=s>H~Evidence  <8=»l  I— Wheth- 
er excessive  charges  were  paid  under  duress 
held  for  Jury;  Judlolal  notioe  of  ohaotio  In- 
dustrial condition. 

In  an  electric  power  company's  action  to  re- 
cover from  a  manufacturing  company  an 
amount  charged  in  excess  of  the  rate  agreed 
on,  where  it  was  shown  that  defendant  in  1919 
tried  to  get  power  elsewhere  and  finally  refused 
to  pay  the  increased  price,  it  was  for  the  jury 
to  determine  whether  payments  made  without 
protest  from  September,  1918,  to  June,  1926,  at 
such  increased  rate  were  made  to  prevent  the 
shutting  down  of  defendant's  plant,  the  court 
taking  judicial  notice  of  a  chaotic  industrial 
condition  at  such  time  which  made  it  practically 
impossible  to  arrange  for  power  elsewhere,  so 
that  it  would  have  been  useless  to  protest. 
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5.  Elaotiioity  ^s»ll— Consnmer  naed  not  apply 
to  corporation  commission  for  rdief  from  In- 
croasod  rates. 

It  is  not  the  duty  of  an  electric  power 
consumer  to  apply  to  the  corporation  commis- 
sion  for  relief  against  an  increase  of  rates,  the 
power  company  being  bound  by  the  rates  as  fix- 
ed in  its  contract,  until  relieved  by  the  corpo- 
ration commission. 

6.  Eieotriclty  «=9i  I— Aoreement  to  pay  more 
than  contract  rato  is  void  if  without  con- 
sideration. 

An  agreement  to  pay  a  rate  for  electric 
power  in  excess  of  that  fixed  by  contract  would 
be  Toid,  unless  there  were  some  consideration, 
as  the  power  company  would  be  doing  noth- 
ing it  was  not  already  u^der  contract  to  do. 


7.  Electricity  ^s>l  I— Refusal   of   instructions 
supported  by  evidenoo  held  erroneous. 

In  an  action  to  recover  charges  for  electric 
power  in  excess  of  those  agreed  on,  where  there 
was  evidence  that  defendant  tried  to  get  power 
elsewhere  and  finally  refused  to  pay  the  in- 
creased price,  the  court  erred  in  refusing  to 
instruct  the  jury  that  defendant  could  recover 
payments  made  at  such  increased  rate  without 
protest,  if  it  did  so  to  prevent  the  shutting 
down  of  its  mUl,  the  effect  of  such  refusal  being 
to  tell  the  jury  that  there  was  not  a  sdntiUs 
of  evidence  of  such  facts. 

Appeal  from  Superior  Court,  Alamance 
County;    Daniels,  Judge. 

Action  by  the  Piedmont  Power  &  Light 
Company  against  the  L.  Banks  Holt  Manu- 
facturing Company.  From  a  judgment  of 
nonsuit  on  the  complaint,  and  for  plaintiff 
on  dcfendant*s  counterclaim,  both  parties 
appeal.  New  trial  awarded  on  defendant's 
appeal,  and  judgment  of  nonsuit  affirmed. 

The  plaintiff  is  a  public  service  corpora- 
tion with  its  principal  ofl3ce  at  Burlington. 
On  December  21,  1015,  it  entered  into  a  con- 
trf^ct  with  the  defendant  to  furnish  it  elec- 
tric power  to  operate  and  light  its  mills 
situated  in  the  town  of  Graham  at  the  rate 
of  1  cent  per  k.  w.  h.  for  electric  energy. 
This  contract  was  later  modified  by  divers 
agreements  to  the  basis  of  1^  cents  per  k. 
w.  h.  In  September,  1921,  the  plaintiff  wrote 
the  defendant  advising  that,  on  account  of 
increased  cost  due  to  war  conditions,  it  would 
be  necessary  to  raise  the  rate  to  2  cents  per 
k.  w.  h.,  and  thereafter  the  bills  were  made 
out  against  the  defendant  at  that  rate.  The 
defendant  pleaded,  as  a  counterclaim,  all 
collected  above  the  1%-cent  rate,  which  it 
had  paid  from  November,  1918,  to  June,  1920. 

At  the  close  of  the  evidence,  on  motion  of 
the  defendant,  the  court  directed  a  judgment 
of  nonsuit  as  to  the  plaintiff's  claim  to  re- 
cover the  amount  in  excess  of  1^  cents, 
which  excess  the  defendant  had  refused  to 
pay  after  June,  1920. 

The  court  charged  the  Jury  that,  if  they 
found  the  facts  to  be  as  testified  to  by  the 


witnesses,  they  should  answer  against  the 
defendant  the  issue  on  its  counterclaim  to  re- 
cover back  the  excess  above  1%  cents,  which 
the  defendant  had  paid  on  plaintiff's  demand 
between  November,  1918,  and  June,  1920. 
Judgment  accordingly,  and  appeal  by  both 
parties. 

J.  J.  Henderson,  of  Graham,  and  A.  U 
Brooks,  of  Greensboro,  for  plaintiff. 

William  P.  Bynum,  of  Greensboro,  B.  S. 
Parker,  Jr.,  of  Graham,  and  Sidney  S.  Al- 
derman and  Banks  Holt  Mebane»  both  of 
Greensboro,  for  defendant. 

CLARK,  C.  J.  The  contract  made  between 
the  plaintiff  and   defendant.  In   December, 

1915,  stipulated  a  schedule  of  rates  on  a 
basis  of  1  cent  per  k.  w.  h.  This  contract 
was  to  extend  for  five  years,  from  April  1, 

1916,  and  thereafter  until  terminated  hy 
either  party  upon  6  months'  notice,  glv^i  in 
writing  to  the  other.  In  October,  1917,  the 
defendant  agreed  to  increase  this  amount  to 
be  paid  by  .003  (three  mills)  p^  k.  w.  h. 
for  6  months,  from  October  1,  1917.  On 
June  1,  1918,  the  defendant,  in  writing, 
agreed  to  pay  for  said  electric  current  in  ad- 
dition to  the  amount  previously  paid,  the 
sum  of  .005  (five  mills)  per  k.  w.  h.  ''only  so 
long  as  the  cost  of  New  River  or  Pocahontas 
coal  shall  be  more  than  $5  per  ton  f.  o.  b." 
The  current  was  billed  the  defendant  on  this 
agreement  at  1%  cents  per  k.  w.  h.  until  the 
2d  or  3d  of  September,  1918.  On  that  date 
the  plaintiff  wrote  defendant  a  letter  with 
a  full  statement  of  their  expenses  and  finan- 
cial condition  and  said: 

*'It  is  now  necessary  for  us  to  arrange  to 
increase  our  rate  to  our  large  customers  to  2 
cents  per  k.  w.  h.  and  to  ask  our  lighting  cus- 
tomers to  pay  us  a  surcharge  of  30  per  cent, 
as  long  as  present  conditions  prevail." 

After  this,  beginning  in  October  or  No* 
vember,  1918,  the  plaintiff  charged  the  de- 
fendant, and  the  defendant  paid  for  current, 
at  the  rate  of  2  cents  per  k.  w.  h.,  until 
June,  1920.  In  the  spring  of  1919,  Mr.  Wil- 
liamson, active  manager  of  defendant,  ad- 
vised plaintiff  that  he  was  '*going  to  get 
power  elsewhere  at  a  lower  rate  than  the 
^  cents  charged"  by  the  plaintiff. 

When  the  contract  was  made  between  the 
plaintiff  and  defendant  in  1915,  the  defend* 
ant  was  operating  its  plant  with  power  gen- 
erated by  steam,  and,  upon  the  faith  of  that 
contract,  they  scrapped  and  sold  their  steam 
plant.  In  June,  1920,  the  defendant  notified 
the  plaintiff  that  they  would  no  longer  pay 
for  current  for  power  in  excess  of  IH  cents 
per  k.  w.  h.,  and  demanded  repayment  for 
all  in  excess  of  this  sum,  and  this  is  the 
counterclaim  set  up  in  this  action. 

[1]  The  plaintiff  was  under  an  absolute 
contract  to  supply  the  defendant  with  all  the 
current  it  desired  to  use  for  5  years,  from 
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April  1^  1910,  at  the  rate  specified.  This  earn 
was  afterwards  increased  by  consent  to  1% 
cents  per  k.  w.  b.,  wtdcb  sum  was  duly  paid. 

''Where  an  electric  light  or  power  company, 
operating  nnder  a  qnasi  public  charter,  enters 
into  an  ordinal^  contract  to  furnish  electricity 
for  a  given  number  of  lights  or  for  a  given 
amount  of  power,  the  obligation  as  to  the 
amount  of  power  or  light  to  be  supplied  must  be 
construed  and  determined  according  to  the  gen- 
eral principles  of  contract,  which,  as  a  rule, 
are  absolute."  Turner  v.  Power  Co.,  154  N.  0. 
1S5,  69  B.  B.  769,  82  L.  R.  A.  (N.  S.)  848. 

Under  the  laws  of  this  state,  the  plaintiff 
could  have  gone  before  the  Corporation  Com- 
mission and  have  made  an  application  to 
raise  its  rates.  In  re  Utilities  Co.,  179  N. 
O.  lei,  101  S.  B.  619;  Dry  Goods  Co.  y.  Pub- 
lic Service  Co.,  248  U.  S.  372,  39  Sup.  Ct 
117,  63  L.  Ed.  809,  9  A.  L.  B.  1420.  This 
was  not  done,  but  the  plaintiff  arbitrarily 
notified  the  defendant  that  it  had  raised  its 
rates  to  2  c&ita  per  k.  w.  h. 

The  following  agreement  is  set  out  in  the 
record: 

"It  is  agreed  between  the  plaintiff  and  de- 
fendant that,  if  the  plaintiff  is  entitled  to  re- 
cover the  difference  between  the  1^  cents 
paid  and  the  2  cents  demanded  for  power  sup- 
plied by  the  Piedmont  Company  of  the  L.  Banks 
Holt  Manufacturing  Company  after  June,  1920, 
that  the  amount  sued  for  by  the  plaintiff  is  cor- 
rect, and  it  is  further  agreed  that,  if  defendant 
is  entitled  to  recover  on  his  counterclaim  for 
payments  made  for  power  from  September, 
1918,  to  June,  1920,  in  excess  of  the  rate  of 
1^  cents  per  k.  w.  h.,  then  the  amount  set  out 
in  this  answer  as  a  counterclaim  is  the  cor- 
rect amount  to  which  defendant  is  entitled.*' 


The  pleadings  show  that  the  defendants 
began  in  July,  1920,  to  deduct  from  the 
monthly  bills  for  current  used  by  it  the  sum 
of  one-half  cent  per  k.  w.  h.,  paying  to  plain- 
tiff 1%  cents  per  k.  w.  h.  and  retaining  the 
balance  of  one-half  cent  per  k.  w.  h.,  and 
that  the  amount  so  retained  by  the  L.  Banks 
Holt  Manufacturing  Company,  amounts  to 
$4,172.64;  and  this  is  the  amount  sued  for, 
as  per  the  above  agreement  On  the  other 
band,  the  defendant  claims,  as  a  counter- 
claim, the  difference  between  1^  cents  and  2 
cents  for  ^ectric  current  which  it  paid  with- 
out, any  agreement  or  by  any  order  of  the 
Corporation  Commission,  from  November, 
1918,  to  June,  1920,  amounting  to  the  sum 
of  $9,529.33. 

The  defendant  asked  the  court  to  charge 
the  jury: 

*H  you  should  find  from  the  evidence  and  by 
its  greater  weight,  that  the  defendant  paid  the 
difference  between  1%  cents  and  2  cents  for  its 
dectrical  current,  in  order  to  prevent  the  shut- 
ting down  of  its  mill,  and  so  as  to  continue  op- 
erating same,  then  I  charge  you  to  answer  the 
Issue,  Tes'  and  to  fix  the  amount  at  $9,529.33" 
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— ^whlch  was  refused,  and  the  defendant  ex- 
cepted. The  defendant  further  asked  the 
court  to  charge  the  jury: 

"If  you  shall  find  from  the  evidence  and  by 
its  greater  weight,  that  the  defendant  had  no 
other  source  from  which  to  obtain  power  to  op- 
erate its  mill,  and  that  it  paid  the  difference  be- 
tween 1%  cents  and  2  cents,  for  the  time  that 
it  did  pay  same,  in  order  to  obtain  power  to 
operate  its  manufacturing  plant  and  in  order 
to  prevent  the  shutting  down  of  the  same,  then 
I  charge  you  to  answer  the  issue,  'Yes*  and  to 
fix  the  amount  at  $9,529.33." 

[2]  The  evidence  as  to  whether  the  plain- 
tiff could  have  made  a  profit  or  even  ex- 
penses, if  the  rate  had  not  been  raised  by  it 
above  1%  cents  is  irrelevant  and  immaterial. 
The  plaintiff  was  a  public  service  corpora- 
tion and  had  made  a  contract  extending  for 
five  years,  from  April,  1916,  at  the  rate  of  1 
cent  per  k.  w.  h.,  and  then  to  terminate  only 
upon  6  months'  notice.  During  the  lifetime 
of  that  contract,  there  had  been  modifica- 
tions increasing  the  rate  by  agreement  to 
1%  cents,  but  the  plaintiff  could  not  go  be- 
yond that  agreement,  except  by  order  of 
the  Corporation  Commission. 

[3]  The  defendant  scrapped  its  steam  plant 
upon  faith  in  the  contract  made  in  1916  for 
5  years,  and  later  voluntarily  assented  to 
increase  the  price  to  1^  cents.  If  the  de- 
mand for  the  extra  one-half  cent  was  paid 
under  duress — 

''payment  coerced  under  duress  or  compulsion, 
though  not  made  in  ignorance  of  the  fact,  may 
be  recovered." 

Within  this  rule  are  payments  of  charges 
or  exactions  under  apprehension  on  the  part 
of  the  payers  of  being  stopped  in  their  busi- 
ness if  the  money  is  not  paid.  American" 
Brewing  Co.  v.  City,  187  Mo.  867,  86  8.  W. 
129,  2  Ann.  Cas.  p.  821,  and  notes. 

In  Newland  v.  Turnpike  Co.,  26  N.  C.  872, 
UufBn,  C.  J.,  said: 

"It  was,  however,  objected  on  the  trial,  that, 
although  the  money  was  not  due  to  the  compa- 
ny, the  plaintiffs  could  not  recover  it  back,  be- 
cause they  had  paid  it  without  suit,  and  volun- 
tarily; but  this  objection  counsel  very  properly 
abandoned  here.  The  payment  was  not  volun- 
tary, that  is,  as  payment  of  a  debt  admitted  to 
be  due  and  willingly  made;  but  it  was  made  as 
a  means  of  obtaining  a  passage  on  the  road  for 
the  mall,  which  the  plaintiffs  were  obliged  to 
carry,  and  of  keeping  their  property  from  being 
taken  from  them  by  distress;  and  so  was  com- 
pulsory, and  without  consideration." 

In  Lumber  Co.  v.  R.  Co.,  141  N.  C  191,  63 
S.  E.  823,  it  is  said: 

"It  is  not  necessary  that,  at  the  time  of  pay- 
ment, there  should  be  any  protest.  •  •  • 
The  nature  of  the  business  considered,  the  ship- 
per does  not  stand  on  equal  terms  with  the 
carrier  in  contracting  for  charges  of  transpor- 
tation, and  if  the  shipper  pays  the  rates  estab- 
lished in  violation  of  law  to  the  carrier  rather 
than  forego  his  services,  such  payment  la  not 
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voluntary,  in  the  legal  sense,  and  the  shipper 
may  maintain  his  action  for  money  had  and  re- 
ceived to  recover  back  the  illegal  charge.' 


tt 


[4]  The  manufacturing  company  had 
scrapped  its  steam  plant,  and  the  court  must 
take  Judicial  notice  that,  at  this  time,  there 
was  a  chaotic  condition  in  industry,  so  that 
it  was  practically  impossible  for  the  defend- 
ant to  arrange  for  power  elsewhere,  and,  in 
view  of  the  testimony  that  in  1919  the  pro- 
test was  80  vigorous  that  the  defendant  was 
trying  to  get  power  elsewhere  and  that  in 
June,  1920,  it  positively  refused  to  pay  this 
price,  the  matter  should  be  referred  to  the 
jury  upon  the  instructions  asked  aiid  refused, 
whether  the  payment  was  made  under  duress 
or  not.  It  was  useless  to  protest,  and  the 
law  does  not  require  the  doing  of  a  vain 
thing.  Gerrlnger  v.  Ins.  Co.,  133  N.  C.  417, 
45  S.  E.  773;  Bateman  v.  Hopkins,  157  N. 
0.  474,  73  S.  E.  133,  Ann.  Gas.  1913C,  642. 

[6]  There  was  no  duty  upon  the  defendant 
to  apply  to  the  Corporation  Commission,  for 
it  had  an  absolute  contract  by  which  the 
rates  were  fixed.  The  plaintiff  was  bound 
by  those  rates  until  relieved  by  the  Corpora- 
tion Commission. 

In  Public  Service  Co.  v.  Finishing  Co.,  178 
N.  C.  546,  101  S.  E.  88,  the  Public  Service 
Company  applied  to  the  Corporation  Com- 
mission and  received  permission  to  increase 
its  rates  in  the  corporate  limits  of  Salisbury. 
The  Public  Service  Company  attempted  to  in- 
crease its  rates  beyond  the  limits  of  Salis- 
bury to  a  customer,  whom  it  was  under  con- 
tract to  serve  at  rates  specified  in  the  con- 
tract The  court  held  that  it  could  not  do 
so  and  that  the  contract  was  binding,  and 
the  court,  in  that  case,  in  effect,  held  that 
the  contract  was  binding  until  changed  by 
the  Corporation  Commission.  The  exact 
question  presented  was  decided  in  Power  Co. 
V.  Burdltt  Bros.  (1920)  94  Vt.  421,  111  Ati. 
582;  P.  U.  R.  1921B,  6,  where  the  court  said: 

"It  is  suggested  by  the  plaintiff  that,  if  the 
defendants  felt  aggrieved  by  the  action  of  the 
plaintiff  in  raising  the  rate,  their  remedy  was 
by  complaint  to  the  Public  Service  Commis- 
sion, but  it  was  not  necessary  for  them  to  pur- 
sue that  course.    The  contract  rate  was  valid 


and  binding  upon  both  parties  but  subject  to 
revision  by  the  Public  Service  Corporation,  aa 
the  public  good  might  requirfi." 

[6,  7]  If  this  sum  was-  not  paid  by  agree- 
ment, then  certainly  it  can  be  recovered  back. 
An  agreement  to  pay  this  sum  would  have 
been  void,  unless  there  was  some  considera- 
tion, as  the  plaintiff  was  doing  nothing 
which  it  was  not  already  under  contract  to  do. 
The  prayers  for  instruction  should  have  been 
given,  and  the  court  should  have  left  it  to 
the  jury  to  determine  whether  this  sum  was 
paid,  in  order  to  prevent  the  shutting  down 
of  its  mill.  In  refusing  this  instruction,  the 
judge,  in  effect,  told  the  Jury  that  there  was 
not  a  scintilla  of  evidence  that  defendant 
had  paid  to  keep  from  shutting  down  his 
plant  and  to  prevent  injury  to  his  property. 

There  is  therefore  simply  and  purely  a 
question  of  damages  for  breach  of  contract. 
The  amount  of  such  damages  is  settled  by 
the  agreement  above  set  out,  dependent  upon 
the  proposition  of  law.  The  sole  issue,  in 
effect,  is  whether  the  defendant,  by  not  giv- 
ing an  earnest  protest,  acquiesced  in  the  il- 
legal demand  from  November,  1918,  down  to 
June,  1920;  or  whether,  having  scrapped  its 
steam  plant  upon  making  this  contract,  it 
was  forced  to  make  the  payment  demanded 
under  duress,  lest  its  plant  might  be  closed. 

It  is  very  clear  that  the  plaintiiTs  demand 
cannot  be  sustained,  and  the  court  properly 
so  charged  for,  after  June,  1920,  the  defeid- 
ant  not  only  protested,  but  absolutely  re- 
fused to  pay.  We  think  that  the  two  prayers 
of  Instruction  asked  by  the  defendant  should 
have  been  given,  and  the  Jury  should  have 
found  whether  the  defendant  made  the  pay- 
ment of  the  extra  one-half  cent  per  k.  w.  h. 
between  November,  1918,  and  June,  1920,  by 
duress.  If  the  answer  is  in  the  affirmative, 
the  amount  of  that  verdict  is  agreed  upon  as 
above  stated.  If  the  answer  is  in  the  nega- 
tive, then  the  defendant  will  not  be  entitled 
to  recover  anything. 

In  refusing  these  instructions  there  was,  in 
the  defendant's  appeal,  error  for  which  there 
should  be  new  tfiaL 

In  the  plaintiff's  appeal,  the  Judgment  of 
nonsuit  should  be  affirmed. 
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(Sapreme  Court  of  North  Carolina.    April  19, 

1922.) 


Attorney  and  client  ^s»  1 25— Attorney  cannot 
iNiy  adverse  Interest  In  subject-matter  of  lit- 
igation without  client's  consent 

An  attorney  cannot,  without  his  client's 
consent,  buy  and  hold  otherwise  than  in  trust 
any  adverse  title  or  interest  in  the  subject- 
matter  of  the  litigation  to  which  his  employ- 
ment relates,  though  no  fee  has  been  paid  him 
and  no  fraud  was  intended. 

Appeal  from  Superior  Court,  Rockingham 
County;  Long,  Judge. 

Action  by  B.  Frank  Mebane  against  Bobert 
Broadnax  and  wife  and  T.  H.  Chumley,  in 
which  W.  B.  Dalton  was  made  a  party  de- 
fendant From  a  decree  for  defendant 
Cbnmley,  defendants  Dalton  and  Af rs.  Broad- 
nax appeal    No  error. 

This  was  an  action  originally  begun 
against  Robert  Broadnax  and  wife  and  T. 
H.  Chumley  and  the  complaint  filed  in  Jan- 
uary, 1919,  alleged  that  the  plaintiff  was  en- 
titled to  a  deed  against  Robert  Broadnax 
and  his  wife  for  a  tract  of  land  of  about  400 
acres  known  as  ''Hunter's  Delight"  The 
original  plaintiff,  Mebane,  contended  that 
he  was  entitled  to  the  deed  by  virtue  of  a 
certain  paper  writing,  referred  to  as  an  op- 
tion or  contract  to  convey,  and  prayed  that 
the  court  would  require  the  defendants 
Broadnax  and  wife  to  convey  said  land  to 
him,  and  not  to  their  codefendant  C.  H. 
Chumley,  who  had  agreed  to  purchase  the 
land  from  them.  The  defendants  Broadnax 
and  wife  and  Chumley  filed  an  answer,  deny- 
ing that  the  plaintiff  was  entitled  to  a  deed 
of  the  land  and  the  defendant,  W.  R.  Dalton, 
now  a  defendant  in  this  action,  signed  the 
pleadings  as  counsel  for  T.  H.  Chumley  and 
Broadnax  and  wife.  In  May,  1919,  he  had 
himself  made  defendant  to  the  action,  and 
set  up  that  he  had  purchased  the  land  from 
Broadnax  and  wife  and  held  a  fee-simple 
deed  to  the  same. 

On  June  21, 1921,  T.  H.  Chumley,  a  defend- 
ant in  this  action,  by  a  leave  of  the  court 
filed  an  amended  answer  through  his  present 
counsel,  stating  that  he  was  advised  that 
the  defendant  W.  R.  Dalton,  while  acting, 
as  counsel  for  him,  had  purchased  the  land 
for  himself,  and  not  for  his  client,  T.  H. 
Chumley;  that  as  he  had  purchased  it  for 
his  client,  he  claimed  the  conveyance  for 
himself  upon  the  repayment  to  W.  R.  Dalton 
of  the  mouAy  and  obligations  assumed  by 
.  him  in  the  purchase,  and  that,  if  he  had  not 
purchased  it  for  his  client,  T.  H.  Chumley, 
he  be  declared  a  trustee  to  that  effect,  and 
required  to  convey  the  property,  upon  re- 
imbursement by  saxd  T.  H.  Chumley. 

The  case  was  tried  at  a  former  term,  and 
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the  court  determined  that  the  original  plain- 
tiff, B.  Frank  Mebane,  could  not  sustain  his 
cause  of  action.  This  left  the  contest  be- 
tween T.  H.  Chumley  and  his  former  coun- 
sel, the  defendant,  W.  R.  Dalton.  At  No- 
vember term,  1921,  the  issue  between  Chum- 
ley and  Dalton  was  tried,  and  the  Jury  found 
that  defendant  had  purchased  and  held  the 
land  as  trustee  for  the  use  and  benefit  of 
his  former  client,  T.  H.  Chumley,  and  a  de- 
cree was  entered  accordingly. 

The  following  appeared  to  be  the  facts 
of  the  controversy  between  Chumley  and 
Dalton:  In  August  1918,  Broadnax  and 
wife  agreed  to  sell  the  tract  of  land  in  dis- 
pute to  T.  H.  Chumley,  who  had  been  a  ten- 
ant thereon  for  a  number  of  years.  Agree- 
ing upon  the  price  of  $10,000,  one-half  to  be 
paid  cash  and  the  balance  in  two  equal  in- 
stallments, one  and  two  years,  the  party 
went  to  Wentworth  to  execute  the  deed  and 
the  mortage  to  secure  the  balance  due. 
They  employed  Dalton,  told  him  to  Ibok  up 
title  and  prepare  the  papers.  Mr.  and  Mrs. 
Broadnax  were  to  pay  the  fee  for  these  serv- 
ices. All  parties  to  the  agreement  were  pres- 
ent and  agreed  in  placing  the  matter  in 
Dalton's  hands.  Upon  examination  of  the 
record,  he  advised  the  defendants  Broadnax 
and  Chumley  that  the  title  was  clear. 

After  leaving  the  courthouse,  P.  W.  Glide- 
well,  who  was .  acting  as  attorney  for  B. 
Frank  Mebane,  approached  Dalton  and 
Chumley,  and  stated  to  them  that  Mebane 
claimed  this  land,  and  that  Broadnax  did 
not  have  a  right  to  sell  it  and  Mebane  in- 
tended to  bring  suit  to  prevent  the  sale. 
Dalton  stated  to  Chumley  that  he  need  not 
bother  about  that,  as  he  (Dalton)  would 
look  after  the  matter.  Mr.  and  Mrs.  Broad- 
nax and  Chumley  then  went  with  Dalton 
in  an  autonK>bile  to  an  attorney's  office  in 
Reidsville,  and  Dalton  began  the  prepara- 
tion of  the  deed  and  mortgage  for  the  trans- 
fer of  the  property  to  Chumley.  At  this 
juncture,  an  officer  served  the  summons  in 
the  action  by  Mebane  upon  Broadnax  and 
Chumley.  Dalton  then  stated  to  Chumley 
that  nothing  more  could  be  done  in  the  mat- 
ter of  the  sale  until  the  litigation  was  out 
of  the  way;  that  he  would  represent  them 
and  file  the  proper  answer. 

The  defendant  Chumley  is  an  illiterate 
man,  and  cannot  read  or  write  except  to 
sign  his  name.  Shortly  thereafter  the  de- 
fendants Dalton  €md  Broadnax  started  ne- 
gotiations without  the  knowledge  of  Chum- 
ley, whereby  Dalton  purchased  the  land  from 
Mr.  and  Mrs.  Broadnax  and  took  a  fee- 
simple  deed  to  himself.  To  protect  himself 
he  entered  into  a  contract  with  Broadnax 
on  December  26,  1919,  in  which  the  terms 
for  the  payment  of  the  land  are  more  favor' 
able  than  those  which  had  been  agreed  up- 
on between  Broadnax  and  Chumley,  and  in 
addition    Mr.    and    Mrs.    Broadnax   agreed 
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to  hold  the  said  Dalton  harmless  against 
any  adverse  Judgment  that  might  be  ob- 
tained in  the  pending  action,  and  this  paper 
was  deposited  with  the  president  of  the  bank 
in  ReldsYllle,  of  which  Dalton  was  counsel 
and  in  whose  building  he  had  his  office. 

Dalton  did  not  deny  that  he  did  not  in- 
form Ghumley  of  his  negotiations  with 
Broadnaz  and  wife,  and  Ghumley  relied 
solely  cipon  Dalton  as  his  counsel,  and  did 
not  engage  other  counsel  until  he  learned, 
many  months  afterwards,  that  Dalton  had 
taken  a  deed  to  the  land,  which  he  thought 
had  been  done  to  protect  him  against  Me- 
bane,  and  did  not  understand  that  It  was 
taken  by  Dalton  on  his  own  behalf,  thus  de- 
feating his  own  chances  to  get  the  land. 

At  the  time  of  the  conclusion  of  the  litiga- 
tion with  Mebane  the  land  was  worth  from 
$13,000  to  $15,000,  and  still  is.  T.  H.  Ghum- 
ley has  a  contract  to  sell  the  land  for  $13,- 
000  and  his  complaint  is  that  he  should  have 
this  pifoflt  of  $3,000,  and  not  his  counsel. 
Dalton  knew  nothing  of  the  value  of  the 
land  and  the  opportunity  of  profit  in  its  jpur- 
chase  until  the  matter  was  called  to  his  at- 
tention In  his  employment  by  his  client,  T. 
H.  Ghumley. 

The  Jury  found  In  response  to  the  issue 
that  Dalton  purchased  the  land  in  question, 
and  now  holds  the  same  as  trustee  for  T. 
H.  Ghumley,  and  Judgment  was  entered  ac- 
cordingly.    Appeal  by  defendants. 

Manly,  Hendren  &  Womble,  of  Winston- 
Salem,  and  W.  R.  Dalton,  of  Reidsville,  for 
appellant  Broadnax. 

R.  O.  Strudwick,  of  Greensboro,  and  W. 
M.  Hendren,  of  Wlnston-Salem,  for  appel- 
lant Dalton. 

A.  L.  Brooks,  of  Greensboro,  and  J.  R. 
Joyce,  of  Reidsville,  fo^  appellee  Ghumley. 

GLARK,  G.  J.  The  obligation  resting  up- 
on the  attorney  by  virtue  of  relationship  of 
client  and  attorney  in  such  cases  as  this  is 
thus  stated  in  Baker  y.  Humphrey,  101  U. 
S.  494,  25  Tm  Ed.  1066: 

"It  may  be  laid  down  as  a  general  rule  that 
an  attorney  can  in  no  case  without  the  client's 
consent,  buy  and  hold  otherwise  than  in  trust, 
any  adverse  title  or  interest  touching  the  thing 
to  which  his  employment  relates.  He  cannot 
in  such  a  way  put  himself  in  adverse  position 
without  this  result  The  cases  to  this  effect 
are  very  numerous  and  they  are  all  in  har- 
mony 


tt 


This  opinion  contains  a  very  clear  state- 
ment as  to  the  high  duties  and  responsibili- 
ties of  an  attorney  to  his  client 

2  R.  O.  L.  970,  thus  states  the  rule: 

'It  ii  wen  established  that  a  purchase  by  an 
attorney,  without  the  consent  of  his  client  of 
an  interest  in  the  thing  in  controversy,  in  op- 
position to  the  title  of  Us  client  during  a  liti- 
gation concerning  the  same,  is  forbidden,  be- 
cause it  places  him  under  temptation  to  be  un- 
faithful to  his  trust     It  is  contrary  to  the 


policy  of  the  law,  and  also  contrary  to  the 
principles  of  equity,  to  permit  an  attorney  at 
law  to  occupy  at  the  same  time,  and  in  the 
same  transaction,  the  antagonistic  and  wholly 
incompatible  position  as  adviser  of  his  client 
concerning  a  pending  litigation  threatening 
his  title  to  the  property  and  that  of  the  pur- 
chaser of  such  property  in  opposition  to  the 
title  of  his  client.  All  such  purchases,  there- 
fore, inure  to  the  benefit  of  the  chent"    * 

In  Bucher  y.  Hohl,  199  Mo.  320,  97  S.  W. 
922,  116  Am.  St  Rep.  492,  the  client  had  con- 
sented to  a  decree  prepared  by  counsel  and 
10  years  afterwards,  and  after  a  third  party 
had  acquired  title  to  the  property,  she 
sought  to  have  It  avoided,  and  the  counsel 
charged  as  trustee  of  the  property  acquired 
under  it  and  the  court  thus  said: 

'*The  evidence  shows  only  a  case  of  Implicit 
trust  and  confidence  in  her  attorneys,  and  if 
she  acquiesced  in  that  decree  it  was  because 
her  attorneys  told  her  that  it  was  the  best 
that  could  be  done  for  her.  Under  those  cir- 
cumstances her  attorneys  cannot  avail  them- 
selves to  their  advantage  and  to  her  disadvan- 
tage of  her  acquiescence;  as  to  them  she  is 
not  estopped  from  claiming  her  own." 

Such  conduct  Is  condemned  by  tiie  canons 
of  ethics,  both  of  the  American  and  State 
Bar  Associations,  article  10  of  the  latter  pro- 
viding: 

"The  lawyer  should  not  purchase  any  interest 
in  the  subject-matter  of  the  litigation  which 
he  is  conducting." 

In  6  Gorpus  Juris,  p.  682,  8  208,  it  is  (dear- 
ly stated,  as  follows: 

'*A  client  has  the  right  to  treat  all  acts  of  his 
attorney  in  any  matter  intrusted  to  him  aa  done 
for  his  benefit.  Equity  and  public  policy  are 
opposed  to  an  attorney  deriving  any  advantage 
in  relation  to  the  subject-matter  involved, 
which  is  obtained  at  the  expense  of, the  client, 
even  though  there  is  no  actual  fraud  on  the 
part  of  the  attorney.  It  results  that  in  all 
cases  where  an  attorney  purchases  property  in- 
volved in  litigation  or  any  other  property  con- 
nected therewith,  obtaining  it  under  a  special 
advantage  in  consequence  of  knowledge  or  in- 
formation acquired  through  his  dient  or  in 
the  conduct  of  the  case,  his  dient  may  elect  to 
treat  him  as  a  trustee  for  his  benefit  and  com- 
pel him  to  account  for  all  profits,  or  to  convey 
to  him  the  property,  subject  only  to  a  lien  for 
his  services  and  expenditures.  An  attorney 
cannot  make  use  of  any  knowledge  acquired  by 
him  through  his  personal  relations  with  bis 
client  to  promote  his  own  advantage,  bvt  in 
every  such  case  win  be  conclusively  presumed 
to  be  acting  for  his  client's  benefit** 

The  authorities  are  numerous  and  all  to 
the  same  effect.  -  In  Grocheron  v.  Savage,  75 
N.  J.  Eq.  589,  73  Atl.  33,  28  L.  R.  A.  (N.  S.) 
679,  the  court  said: 

"It  is  not  necessary  to  find  that  the  attorney 

was    guilty   of   intentional    wrongdoing.     The 

reason  why  he  did  not  disclose  the  material 

facts  upon  which  we  have  commented  is  not 

I  important    The  fact  that  he  did  not  disdose 
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them  is  sufficient.  The  law  looks  on  transac- 
tions of  this  kind  between  an  attorney  and  his 
client  with  suspicion,  and  will  not  permit  a  con- 
veyance to  the  attorney  to  stand  unless  the  at* 
tomey  demonstrates  the  entire  good  faith  of 
the  transaction.  It  requires  him  to  be  abso- 
lutely frank  and  open  with  his  client,  to  dis- 
close every  fact  of  which  he  has  knowledge,  and 
as  well  any  professional  opinion  lie  may  have 
formed,  which  could  in  any  way  affect  the 
client  in  determining  whether  or  not  to  make 
the  conveyance." 

In  Roby  ▼.  Gol^oor,  185  IlL  300,  26  N.  B. 
777,  it  was  beld: 

"There  can  be  no  acquiescence  or  ratification 
of  such  purchase,  unless  the  dient  at  the  time 
of  the  alleged  Tatification  is  aware  of  the 
nature  and  extent  of  his  actual  rights,  or  that 
the  advice  of  his  attorney  was  incorrect** 

This  court  in  Gooch  v.  Peebles,  106  N.  O. 
426,  11  S.  E.  420,  In  which  the  counsel  con- 
tended tbat  bis  employment  was  only  In  a 
limited  capacity,  held  that  his  liability  was 
complete  responsibility,  and  that  it  made  no 
difference  that  no  fee  had  been  paid,  the 
court  saying,  ''This  cannot  alter  the  case." 
In  stating  the  duties  of  attorneys  the  court 
said: 


Ml 


'He  is  an  officer  of  courts  ia  which  he  may 
practice,  and  occupies  a  quasi  official  relation 
to  the  public,  and  when  he  assumes  the  duties 
of  attorney  to  his  client,  one  of  these  undoubt- 
edly, is  to  communicate  to  his  client  any  fact 
within  his  knowledge  relative  to  the  business 
about  which  he  is  employed,  that  it  may  be  im- 
portant for  the  client  to  know;  and  having  once 
assumed  the  relation  of  attorney  to  client,  he 
cannot  terminate  it  at  his  pleasure,  and  without 
notice  to  his  dient,  so  long  as  anything  re- 
mains to  be  done  about  the  matter  in  which  he 
is  so  employed.' 


ft 


The  court  further  held,  in  that  case,  that 
actual  fraud  was  not  necessary  to  compel  an 
accounting  on  the  part  of  the  attorney,  say- 
ing: 

"It  was  not  necessary  that  there  should  have 
been  any  actual  fraud  ia  the  transaction,  but 
the  rule  which  forbids  it,  rests  upon  the  broad 
prindple  of  public  policy  which  precludes  per- 
sons occupying  these  fidudary  relations,  from 
representhig  conflicting  interests  that  may 
tempt  them  to  disregard  duty  and  lead  to  In- 
jury on  one  side  or  the  other" 

—and  cited  with  approval,  Weeks  on  At- 
torneys at  Law,  i  268: 

"An  attorney  employed,  or  consulted  as  such, 
to  draw  a  deed,  or  an  application  for  an  orig- 
inal title  to  land,  is  preduded  from  buying  for 
his  own  use  any  outstanding  title.     In  such 


case,  the  relation  is  confidential,  and  whether 
be  acts  upon  information  derived  from  his 
client,  or  from  any  other  source,  he  is  affected 
with  a  trust.  The  rule  is  on  the  ground  of  pub- 
lic policy,  not  of  fraud,  and  prevails,  although 
the  attorney  be  innocent  of  any  intention  to 
deceive  and  acts  in  good  faith." 

In  Lee  v.  Pearce,  68  N.  G.  76,  Chief  Jus- 
tice Pearson,  in  discussing  the  doctrines  of 
our  law,  and  the  burden  of  proof,  applicable 
to  fidudary  relations,  says  that  one  of  these 
relations  is  "attorney  and  client,  In  respect 
to  the  matter  wherein  the  relationship  ex- 
ists," and  that  any  transaction  had  between 
them  affecting  the  subject-matter  of  the 
trust  raises  a  presumption  of  fraud  as  a 
matter  of  law,  to  be  laid  down  by  the  Judge 
as  decisive  of  the  Issue,  unless  rebutted. 

This  latter  case  has  been  very  recently 
quoted  with  the  fullest  approval  in  Stem  v. 
Hyman,  182  N.  O.  424,  100  S.  B.  79,  in  which 
this  court  says: 

"The  able  opinion  in  this  case  by  Chief  Jus- 
tice Pearson  laid  down  the  eternal  principle  of 
equity  and  fair  dealings  from  which  this  court 
has  never  deviated" 

— and  added  that  in  that  case,  vpon  the  evi- 
dence of  the  counsel  himself,  "the  Judge 
should  have  held  the  alleged  contract,  if 
made,  to  have  been  void  as  a  matter  of  law." 

In  this  case,  the  court  might  well  have  in- 
structed the  Jury  that  upon  the  defendant 
Dalton's  own  showing  the  relation  of  trustee 
existed,  and  that  he  could  not  acquire  and 
hold  the  land  in  dispute  adverse  to  his  client, 
the  plaintiff  Chumley.  The  court,  however, 
submitted  the  question^  to  the  Jury,  who 
have  rendered  a  verdict  against  the  defend- 
ant and  in  f^vor  of  the  plaintiff. 

There  must  always  be  the  most  absolute 
good  faith,  uberrima  fides,  on  the  part  of  any 
attorney  towards  his  client  There  can  be 
allowed  no  suspicion  of  self-serving  on  the 
part  of  the  attorney  in  any  dealings  with 
his  client.  The  court  will  not  permit  that 
"self  the  wavering  balance  shape."  If  there 
has  been  profit  made  for  himself  by  counsel 
out  of  the  relationship  contrary  to  the  duty 
that  his  knowledge  and  his  skill  must  be 
used  solely  for  the  benefit  of  that  client,  the 
court  will  always  set  aside  the  transaction, 
or  decree  that  the  benefit  whidi  the  attor- 
ney has  reaped  must  be  held  in  trust  for 
the  benefit  of  the  dient,  though  no  fee  may 
have  been  paid  by  the  client  and  no  fraud 
was  Intended  by  the  attorney. 

The  decree  in  this  case  made  in  accord- 
ance with  the  verdict  is  approved. 

No  error. 
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1.  Trial  ^=985— General  exoepilon  to  testi- 
mony, some  of  which  was  oompetent,  not  oon- 
•Idered. 

An  exception  to  all  the  questione  and  an- 
swers by  which  certain  testimony,  some  of 
which  was  competent,  was  elicited,  without 
alleging  the  incompetency  of  any  particular 
question  or  answer,  is  too  general. 

2.  Master  anil  servant  ^=»270(t  0— Evidenoo 
as  to  machines  in  ooneral  uso  hold  oompetent. 

In  an  action  for  injuries  to  a  moulding 
machine  operator  in  a  woodworkang  plant, 
testimony  as  to  the  kind  of  moulder  in  ap- 
proved and  general  use  in  such  plants,  and  the 
respect  in  which  that  causing  the  injury  dif- 
fered therefrom,  was  competent 

3.  Master  and  servant  ^=»270(  10)— Evidence 
as  to  l>rol(en  safety  device  held  oompetent. 

In  an  action  for  injuries  to  a  machine 
operator  whose  foot  was  caught  in  the  belt, 
and  carried  into  the  pulley,  evidence  that  a 
projection  from  the  pressure  bar  on  whidi  the 
operator's  foot  could  be  placed  without  coming 
in  contact  with  the  belt  had  been  broken  off 
was  competent  as  proof  of  defendant's  negli- 
gence in  maintaining  a  defective  machine. 

4.  Master  and  servant  ^=s>286(IO,  41)— Negli- 
gence as  to  mJnor  using  defeotive  machine 
without  instructions  held  for  Jury. 

In  an  action  for  injuries  to  a  youthful 
and  inexperienced  moulding  machine  operator, 
evidence  held  sufficient  for  the  jury  on  the 
question  of  defendant's  negligence  in  using  a 
machine  not  in  approved  and  general  use  and 
out  of  repair  without  prop^erly  instructing 
plaintiff. 


5.  Master  and  servant  ^s»l53(l)— Master  must 
warn  inexperienced  employee. 

It  is  the  duty  of  a  master  who  knows,  or 
should  know,  the  dangers  of  the  employment, 
and  that  the  servant,  by  reason  of  his  youth 
or  inexperience,  is  ignorant  of  or  unable  to 
appreciate  them,  to  give  him  such  instruction 
and  warning  as  may  reasonably  enable  him  to 
understand  his  perils;  but  the  mere  fact  of 
the  servant's  minority  does  not  charge  the 
master  with  such  duty  if  the  servant  in  fact 
knows  and  appreciates  the  dangers. 

6.  Master  and  ssrvant  ^=s>289(l  I)— Contrib- 
utory negligence  of  minor  caught  by  belt  held 
for  Jury. 

Whether  a  boy  16  years  old,  operating  a 
defective  moulding  machine,  was  negligent  in 
bringing  his  foot  into  contact  with  the  drive 
belt  held  for  tiie  jury. 

7.  Master  and  servant  ^=»IOI,  102(8)— In- 
struotion  on  duty  to  provide  machinery  and 
working  place  held  correct. 

An  instruction  that  it  is  the  master's  duty 
to  use  ordinary  care  to  provide  the  servant 
with  reasonably  safe  machinery  and  a  reason- 
ably safe  working  place  held  correct. 


8.  Trial  ^=>285— instruction  must  bs  con- 
strued as  sensible  Jury  would. 

An  instruction  must  be  given  such  fair 
and  reasonable  construction  as  an  intelligent 
and  sensible  jury  would  give  it. 

9.  Trial  ^=:>295( I)— Instruction  must  be  ex- 
amined with  context  and  entire  charge. 

An  instruction  must  be  examined  with  its 
own  context  and  that  of  the  entire  charge,  so 
as  to  disclose  its  real  meaning  and  import 

19.  Trial  ^=s>296(3)— Instruction  as  to  duty  to 
instruct  inexperienced  employee  held  not  er- 
roneous, In  view  of  another  Instruction. 

In  an  action  for  injuries  to  a  moulding 
machine  operator  by  reason  of  a  broken  safety 
appliance,  where  the  court  fully  and  explicit- 
ly charged  the  jury  as  to  the  law  if  they  found 
plaintiff  had  sufficient  knowledge  of  the  ma- 
chine and  method  of  using  it,  and  was  ap- 
prised of  the  risk,  an  instruction  as  to  the  mas- 
ter's duty  to  instruct  a  youthful  and  inex- 
perienced employee  held  not  erroneous. 

Appeal  from  Superior  Goiirt«  Guilford 
County;  Webb,  Judge. 

Action  by  Bernice  W.  Sutton,  by  his  next 
friend,  George  W.  Sutton,  against  the  Mel- 
ton-Rhodes Company,  Inc.  Judgment  fOr 
plaintiff,  and  defendant  appeals.    No  error. 

The  infant  plaintiff  sued,  in  forma  pau- 
peris and  by  his  next  ftiend,  to  recover  dam- 
ages for  an  injury  sustained  by  him  at  the 
age  of  15  years  while  operating;  a  moulder 
in  the  defendant's  woodworking  plant  on 
the  ground  of  the  defendant's  negligence. 
His  foot  was  caught  in  the  belt,  carried  in- 
to the  pulley,  his  knee  held  by  a  protruding 
shaft,  while  the  pulley  carried  the  foot  on 
around  itself,  breaking  the  bones  and  farc- 
ing them  through  the  flesh.  He  was  in  the 
hospital  seven  weeks,  and  since  the  injury 
can  get  around  a  step  or  two  at  a  time,  using 
a  crutch  all  the  time.  The  jury  answered 
the  issues  of  negligence  and  contributory 
negligence  in  favor  of  the  plaintiff,  and  al- 
lowed $1,500  as  damages.  The  defendant 
appealed. 

Shuping,  Hobbs  &  Davis  and  F.  P.  Hob- 
good,  Jr.,  all  of  Greensboro,  for  appellant. 

W.  P.  Bynum,  R.  C.  Strudwick,  and  S.  S. 
Alderman,  all  of  Greensboro,  for  appellee. 

WALKER,  J.  [1]  We  will  consider  the 
exceptions  of  the  defendant  according  to  the. 
order  of  their  statement  in  the  record.  The 
plaintiff  undertook  to  show  that  the  mould- 
ing machine  at  which  the  plaintiff  was  In- 
jured while  ^t  work  with  it  was  not  the 
kind  which  was  approved  and  in  general  use 
in  similar  mills,  and,  in  order  to  do  so,  he 
offered  considerable  testimony,  some  general 
and  some  special  in  character,  which  is  set 
forth  by  questions  and  answers  in  the  case. 
It  is  stated  that  to  all  of  said  questions  and 
answers  the  defendant  objected.    But  in  this 
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form  the  objection  Is  entirely  too  general,  as 
the  record  shows.  It  was  taken  to  a  mass  of 
evidence,  each  exception  referring  to  a  page 
or  more  of  evidence  some  of  which  is  un- 
doubtedly competent  No  question  or  answer 
was  singled  out  and  alleged  to  be  incompe- 
tent, nor  was  any  of  these  objections  directed 
to  any  specific  part  of  this  testimony.  Such 
an  exception  will  not  be  considered.  Bam- 
hardt  v.  Smith,  86  N.  G.  473 ;  State  T.  Led- 
f ord,  133  N.  0.  714,  722,  45  S.  E.  944 ;  Buie 
V.  Kennedy,  164  N.  0.  290,  300,  80  S.  E.  445. 
But  an  examinaticm  of  this  evidence,  if  ob- 
jection had  been  properly  taken  to  it,  wiU 
disclose  that  it  was  both  relevant  and  com- 
petent The  plaintiff  alleged  that  t^e  par- 
ticular machine  at  which  he  was  injured 
while  operating  the  same  was  not  such  as 
had  been  approved,  and  was  in  general  use 
for  the  purpose  to  which  it  was  being  ap- 
plied, and,  besides,  that  it  was  In  itself  a 
defective  machine,  and  in  a  state  of  disre- 
pair, and  that  the  angled  handle  to  the 
pressure  bar,  which  originally  projected 
ft€m  under  the  belt,  and  allowed  pressure  to 
be  applied  without  coming  in  contact  with, 
or  in  dangerous  proximity  to,  the  belt,  had 
been  broken  off  and  negligently  allowed  to 
remain  in  that  condition,  leaving  a  straight 
bar  entirely  under  the  belt,  and  dangerously 
located,  so  that  pressure  could  not  be  ap- 
plied vrithout  brining  the  foot  into  contact 
with  or  too  near  to  the  moving  belt;  and, 
further,  that  the  machine  was  defective  and 
unsafe,  in  that  the  weight  was  too  light  to 
perform  its  intended  function. 

[2,3]  The  testimony  of  the  witness  refer- 
red to  In  assignment  1  as  to  the  kind  of 
moulder  in  approved  and  general  use,  and  the 
respect  in  which  the  machine  causing  the 
injury  differed  therefrom,  was  competent. 
There  was  no  evidence  in  the  record  that  any 
machine  other  than  the  kind  described  by 
the  witnesses  as  being  in  general  and  accept- 
ed use  was  used  by  other  mills  engaged  in 
the  same  business.  The  evidence  objected 
to  under  assignments  2  and  3  was  that  origi- 
nally the-  pressure  bar  had  a  right-angled 
projection,  protruding  out  from  under  the 
belt,  upon  which  projection  the  foot  of  the 
operator  could  be  placed  to  increase  pres- 
sure without  danger  of  coming  in  contact 
with  the  belt,  and  that  this  projection  had 
been  broken  off  prior  to  the  injury,  and  the 
pressure  bar  left  straight  and  entirely  under 
the  drive  belt,  so  that,  when  pressure  was 
applied  to  it,  the  operator  must  insert  his 
foot  between  the  bar  and  the  belt  moving 
Just  above  it  This  was  of  course,  competent, 
and  very  pertinent  to  the  allegations  of  the 
defectiveness  and  dangerous  condition  of 
the  machine.  The  only  objection  we  believe 
the  defendant  could  have  to  this  evidence  is 
that  It  tended  strongly  to  prove  negligence. 
That,  of  course,  was  not  the  ground,  but  as 
proof  of  negligenoe  it  was  competent 


[4,  6]  The  motion  to  nonsuit  was  properly 
disallowed,  as  there  was  sufficient  evidence 
for  the  Jury  upon  the  question  of  negligence. 
It  was  alleged,  and  there  was  evidence  to 
show,  that  the  plaintiff  was  a  boy  about  15 
years  old,  and  without  experience  in  the 
management  and  operation  of  such  a  ma- 
chine, which  was  somewhat  complicated  and 
dangerous  to  one  of  his  age  having  no  ex- 
perience or  instructions  as  to  how  it  should 
be  operated  without  danger  to  himself,  or 
as  to  how  danger  in  its  operation  could  be 
avoided.  It  was  contended  by  the  plaintiff 
that  the  machine  was  defective  and  unsafe, 
in  that  the  weight  on  the  pressure  bar  had 
had  the  set  screw,  which  should  have  held 
it  in  place  on  the  bar,  broken  off,  and  the 
weight  had  been  negligently  tied  on  with  a 
piece  of  wire  from  the  scrap  pile,  instead  of 
being  properly  repaired,  and  that  the  de- 
fendant knew  of  this  condition  through  its 
foreman.  Fines. 

The  question  at  last  was  whether  the  de- 
fendant had  selected  the  machine  with  rea- 
sonable care  and  prudence  so  as  to  procure 
one  which  had  been  approved  and  was  in 
general  use,  and  had  used  ordinary  care  to 
keep  it  in  proper  repair,  so  as  to  make  it 
reasonably  safe  for  his  employee  to  use  it 
in  performing  his  work,  and,  if  the  employer 
knew  it  was  defective,  or  should  have  known 
it  in  the  exercise  of  ordinary  care,  he  should 
have  warned  the  employee  of  any  danger 
arising .  therefrom.  We  held  in  E>nsley  v. 
Lumber  Co.,  165  N.  C.  687,  81  S.  E.  1010, 
and  also  in  Dimn  v.  Lumber  Co.,  172  N.  0. 
129,  90  S.  E.  18,  that  it  is  the  duty  of  the 
master  to  exercise  due  care  in  furnishing 
his  servant  with  a  reasonably  safe  place  to 
work  and  reasonably  safe  and  proper  ma- 
chines, tools,  and  appliances  with  which  to 
do  the  work,  and,  in  the  case  of  youthful  or 
inexperienced  employees,  this  further  duty 
rests  upon  him:  Where  the  master  knows, 
or  ought  to  know,  the  dangers  of  the  em- 
ployment, and  knows,  or  ought  to  know,  that 
the  servant,  by  reason  of  his  immature  years 
or  inexperience,  is  ignorant  of  or  unable  to 
appreciate  such  danger,  it  is  his  duty  to 
give  him  such  instruction  and  warning  as  to 
the  dangerous  character  of  the  employment 
as  may  reasonably  enable  him  to  understand 
his  perils. 

"But  the  mere  fact  of  the  servant's  minority 
does  not  charge  the  master  with  the  duty  to 
warn  and  instruct  him,  if  he  in  fact  knows  and 
appreciates  the  dangers  of  the  employment; 
and  generally  it  is  for  the  jury  to  determine 
whether,  under  all  the  circumstances,  it  was 
incumbent  upon  the  master  to  give  the  minor, 
at  the  time  of  his  employment  or  at  some 
time  previous  to  the  injury,  instructions  regard- 
ing the  dangers  of  the  work  and  [as  to]  how  he 
could  safely  perform  it  It  is  the  duty  of  a 
master  who  employs  a  servant  in  a  place  of 
danger  to  give  him  such  warning  and  instruc- 
tion as  is  reasonably  required  by  his  youth, 
inexperience,  want  of   capacity,  and  as  will 
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enable  him,  with  the  exercise  of  ordinary  care, 
to  perform  the  duties  of  his  employment  with 
reasonable  safety  to  himselT'— citing  26  Cyc. 
1174-1178;  Turner  v.  liumber  Co.,  119  N.  0. 
387,  26  S.  E.  28;  Marcus  y.  Loane,  133  N. 
O.  54,  45  S.  E.  354;  Walters  y.  Sash  &  BUnd 
Co.,  164  N.  C.  823,  70  S.  E.  636;  Fitzgerald 
V.  Furniture  Co.,  131  N.  C.  636,  42  S.  E.  946; 
Rolin  y.  Tobacco  Co.,  141  N.  C.  300,  53  S.  E. 
891,  7  K  R.  A.  (N.  S.)  835,  8  Ann.  Cas.  638; 
Leathers  y.  Tobacco  Co.,  144  N.  C.  360,  57  S. 
E.  U,  9  L.  R.  A.  (N.  S.)  349. 

See  Holt  v.  Manufacturing  Co.,  177  N.  C. 
170,  98  S.  E.  369,  and  Marks  y.  Cotton  Milla» 
135  N.  C.  287,  47  S.  E.  432. 

[6]  There  was  sufficient  eyldenoe  in  the 
case  to  proye  that  the  moulding  machine  In 
question  was  not  such  as  had  been  approved 
and  was  In  general  iise;  that  it  was  defec- 
tiye,  or  out  of  repair;  that  plaintiff  was 
inexperienced  In  its  use  and  operation,  and 
required  instruction  as  to  how  he  should 
deal  with  it;  and,  generally,  that  defend- 
ant was  negligent  in  performing  its  legal  du- 
ty toward  him  as  its  employee.  Whether 
plaintiff  was  himself  negligent,  and  by  his 
want  of  ordinary  care  caused  or  contributed 
to  his  injury,  was  manifestly  a  question  for 
the  Jury  under  proper  instructions  from  the 
court.  Negligence  on  his  part  was  not  so  con- 
dusiyely  shown,  if  shown  at  all,  as  author- 
ized a  nonsuit. 

[7]  The  charge  of  the  court  presented  the 
case  to  the  Jury  in  all  of  its  material  phases, 
and  substantially  responded  to  all  of  the 
defendant's  prayers  for  instructions,  so  far 
as  they  should  haye  been  given.  The  real 
questions  in  the  case  were  largely  those  oi 
fact,  and  the  few  relevant  principles  were 
simple  in  themselves,  and  correctly  applied 
by  the  court,  which  fully  and  accurately 
stated  to  the  Jury  the  legal  duty  of  the  mas- 
ter to  use  due  care  in  providing  the  servant 
with  reasonably  safe  and  suitable  machin- 
ery and  a  reasonably  safe  place  in  which  to 
do  his  work,  the  measure  of  this  duty  being 
that  he  shall  use  ordinary  care  in  the  per- 
formance of  it  The  charge,  in  this  respect, 
was  not  at  all  in  conflict  with  the  rule  as  laid 
down  in  Smith  v.  RaUroad,  182  N.  C.  290,  109 
S.  R  22,  nor  do  we  think  the  Jury  could  have 
so  seriously  misunderstood  the  diarge  which 
was  in  substantial  agreement  with  Marks  y. 
Cotton  MiUs,  135  N.  C.  287,  47  S.  E.  432,  and 
the  other  cases  we  have  cited. 

[8-10]  The  particular  instruction  as  to  the 
youth  and  the  experience  of  the  plaintiff 
which  is  criticized  by  the  def aidant's  counsel 
must  receive  a  fair  and  reasonable  construc- 
tion, such  as  we  must  suppose  an  intelligent 
and  sensible  Jury  would  give  it,  and  it  must 
also  be  examined  with  its  own  context  and 
that  of  the  entire  charge,  so  as  to  disclose  its 
f^al  meaning  and  import,  and,  thus  consid- 
ered, it  was  a  sufficiently  accurate  state- 
ment of  the  law.    Besides,  we  find  that  the 


f  court  in  one  part  of  the  charge  gave  full 
and  explicit  instructions  to  the  Jury  as  to 
the  law  if  they  found  that  the  plaintiff  had 
sufficient  knowledge  of  the  machine  and  the 
method  of  using  it,  and  was  apprised  of  the 
Tlsk  and  danger  in  operating  it. 

Having  considered  this  case  fully,  and  es- 
pecially with  reference  to  the  assignments  of 
the  defendant,  no  error  can  be  found  whUdi 
should  induce  us  to  disturb  the  judgment 

No  error. 


(90  W.  Va.  628) 
STATE  V.  MURDOCK.     (No.  4425.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

March  28,  1922.) 

(ByUdbu$  hp  the  Oourt.) 

1.  Indictment  and  Information  ^=» 1 25(4 1)— 
Misdemeanor  of  possessino  meonshlne  stili 
and  felony  of  operatlno  It  may  be  Indudetf  in 
the  same  oount^ 

Generally  a  felony  and  a  misdemeanor  can 
not  be  joined  in  the  same  count  in  an  indict- 
ment, but  by  way  of  exception  to  this  general 
rule  this  may  be  done  when  the  misdemeanor 
charged  is  necessarily,  as  in  this  case,  included 
in  the  greater  offense. 

2.  Criminal  law  ^=s>ll69(l)-^dmlsslon  of  im- 
proper evidence  cleariy  aiiiiearing  not  to  have 
misled  or  Iroproperiy  Influenced  the  Jury  will 
be  regarded  as  harmless  error. 

Though  some  improper  evidence  may  have 
been  admitted  on  the  trial  of  an  indictment,  yet 
if  from  all  the  facts  and  circumstances  shown 
it'  clearly  appears  that  the  jury  could  not  have 
been  misled  or  improperly  influenced  thereby, 
such  improper  evidence  will  be  regarded  as 
harmless  and  not  reversible  error. 

3.  Criminal  law  ^s»923(2)— Convlotlon  not  set 
aside  because  of  Juror's  expression  of  opin- 
ion from  newspaper  or  other  reports,  where' 
he  qualified  on  his  voir  dire. 

Where  a  juror  on  his  voir  dire  shows  him- 
self fully  qualified  to.  sit  as  one  of  the  triers  of 
an  indictment,  the  general  verdict  will  not  be 
set  aside  because  of  his  prior  expression  of 
opinion  of  the  guilt  or  innocence  of  the  ac- 
cused based  on  reports  or  newspaper  accounts 
of  the  facts,  when  he  has  sworn  on  his  voir  dire 
that  he  is  without  prejudice  or  bias  against 
the  accused  and  that  regardless  of  his  previous- 
ly expressed  opinion  he  could  give  the  prisoner 
a  fair  trial  on  the  law  and  the  evidence  adduced 
on  the  trial. 

Error  to  Circuit  Court,  Raleigh  Oonnty. 

Jim  Murdock  was  convicted  of  unlawfully 
and  feloniously  owning  and  operating  a 
moonshine  still,  and  he  brings  error.  Af- 
firmed. 

C.  M.  Ward  and  T.  J.  McGlnnis,  both  of 
Beckley,  for  plaintitf  in  error. 

B.  T.  England,  Atty.  Gen.,  and  R.  Dennis 
Steed,  Asst  Atty.  Gren,,  for  the  State. 


^s»For  other 
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MILLER,  J.  Defendant  was  Indicted, 
tried,  and  found  j^nilty  by  the  verdict  of  a 
jury,  for  unlawfully  and  feloniously  owning, 
operating  and  having  in  his  possession  a 
mechanism,  appcuratus  and  device,  common- 
ly known  as  a  moonshine  still,  and  by  the 
Judgment  of  the  court  thereon  was  sen- 
tenced to  confinement  In  the  penitentiary  for 
a  period  of  two  years  and  to  pay  a  fine  of 
three  hundred  dollars. 

[1]  On  the  present  writ  of  error,  award- 
ed him  to  such  judgment,  he  complains,  first, 
that  the  court  below  should  have  sustained 
his  motion  to  quash  the  indictment,  on  the 
ground  that  the  one  count  therein  included 
the  offense  of  having  In  his  possession  the 
mechanism,  apparatus  and  device,  which  by 
section  37  of  chapter  106  of  the  Acts  of  1919, 
the  statute  then  in  force,  amounted  td  a  mis- 
demeanor only,  and  that  a  felony  and  a  mis- 
demeanor can  not  ordinarily  be  Joined  in  the 
same  count.  This  is  true  as  a  general  prop- 
osition, except  where  the  misdemeanor 
charged  is  necessarily,  as  in  this  case,  in- 
cluded in  the  greater  offense.  We  so  held 
recentlyin  thecase  of  State  v.Tomlin,  86W. 
Va.  800,  103  S.  B.  110.  Since  that  decision 
the  statute  has  been  so  amended,  by  chapter 
115,  Acts  1921,  as  to  include  the  possession 
of  such  mechanism,  apparatus  and  device 
in  the  offense  of  felony  prescribed  thereby. 

[2]  Another  point  of  error  is  that  the  trial 
court  permitted  the  witness  D.  O.  Pry  to 
give  in  evidence  his  opinion  that  the  appa- 
ratus proven  to  have  been  owned  and  ope- 
rated by  the  defendant  was  a  moonshine 
still.  He  was  one  of  the  witnesses  assist- 
ing in  the  arrest  of  defendant  and  the  others 
who  were  found  in  charge  of  and  operating 
the  stilL  His  answer  was  that  it  was  what 
he  knew  as  a  moonshine  still,  and  he  knew 
that  only  as  he  was  taught,  like  anything 
else  he  knew.  Of  course  under  the  evidence 
in  the  case  this  fact  was  one  for  the  Jury; 
but  there  was  no  controversy  about  the  sur- 
rounding facts  and  circumstances  which 
were  detailed  by  other  witnesses  and  this 
particular  one.  The  defendant  offered  no 
evidence  whatsoever.  The  apparatus  which 
defendant  was  found  in  the  act  of  operating 
was  located  in  the  woods,  hidden  away  from 
the  public  view  by  trees  and  undergrowths ; 
and  the  Jury  could  not  have  truthfully  found 
otherwise  than  that  defendant  was  guilty 
of  the  felony  charged.  So  that,  although 
the  opinion  of  the  witness  Fry  may  not  have 
been  legally  competent,  the  Jury  could  not 
have  been  misled  or  improperly  Infiuenced 
by  the  evidence  of  this  witness,  nor  could 
it  have  prejudiced  the  rights  of  defendant. 
In  such  case  the  improper  evidence  is  re- 
garded as  harmless,  and  does  not  constitute 
reversible  error.  We  seem  to  have  so  said 
in  State  v.  Hull,  46  W.  Va.  767.  82  S.  B. 
240,  and  State  v.  Davis,  68  W.  Va.  142,  69 
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S.  B.  639,  32  L.  B.  A.  (N.  S.)  601,  Ann.  Oa& 
1912A,  996. 

[3]  A  third  point  for  reversal  is  that  the 
trial  court,  on  motion  of  defendant,  should 
have  set  aside  the  verdict  and  awarded  him 
a  new  trial,  on  the  ground  that  one  of  the 
Jurors,  J.  H.  Milam,  was  not  a  competent 
Juror  to  try  the  case.  On  his  voir  dire,  the 
record  shows,  he  was  duly  qualified  and  ac- 
cepted as  one  of  the  twelve  chosen  from  the 
panel  of  twenty  to  try  the  case.  In  sup- 
port of  his  motion  to  set  aside  the  verdict, 
defendant  undertook  to  prove  by  the  affida- 
vits of  three  persons  that  before  the  trial 
they  had  had  conversation  with  this  Juror, 
in  which  he  is  alleged  to  have  expressed  an 
opinion  of  the  guilt  of  defendant,  and  one 
of  whom,  Arthur  Walker,  swore  that  Milam 
had  said  in  conversation  with  him  that  "he 
did  not  know  that  he  would  be  called  to  sit 
as  a  Juror  in  said  case,  but  if  he  was,  he  in- 
tended to  see  that  Murdock  got  the  limit  of 
the  penalty."  The  two  other  witnesses  were 
called  for  cross-examination  by  the  State, 
but  affiant  Walker,  the  record  shows,  could 
not  be  found  and  was  not  cross-examined; 
but  the  State  introduced  the  Juror  Milam, 
who  denied  that  he  had  made  up  or  express- 
ed any  opinion  of  the  guilt  of  the  accused, 
and,  denied  he  had  any  conversation  with  af- 
fiant Walker,  as  detailed  by  him.  Milam 
admito  that  the  subject  of  the  arrest  of 
the  defendant  and  others,  and  the  circum- 
stances thereof,  had  been  talked  about  in 
the  neighborhood,  and  that  on  one  occasion 
he  concurred  in  the  expression  of  opinion 
by  others,  that  if  the  facta  were  as  report- 
ed, he  did  not  see  what  the  accused  could 
do  but  confess.  He  admitted  on  his  voir 
dire  that  he  had  heard  the  subject  discuss- 
ed in  the  neighborhood,  not  by  any  of  the 
witnesses,  but  had  not  made  up  his  mind, 
and  swore  he  could  give  defendant  a  fair 
trial  unlnfiuenced  by  anything  he  had  heard. 
We  decided  in  State  v.  Lute,  86  W.  Va.  330, 
101  S.  B.  434,  that  a  Juror  who  is  shown  to 
have  previously  expressed  a  decided  opin- 
ion as  to  the  guilt  of  the  accused,  based 
wholly  on  what  he  had  heard  and  read  in 
the  newspapers,  but  who  swore  that  he  had 
no  prejudice  or  bias  against  the  accused, 
and  that  regardless  of  his  previously  ex- 
pressed opinion  he  felt  that  after  hearing 
the  evidence  he  could  decide  the  case  in  ac- 
cordance therewith,  is  not  disqualified,  and 
that  the  challenge  by  the  prisoner  was  prop- 
erly overruled.  Counsel  for  the  prisoner  re- 
ly on  our  case  of  State  v.  Greer,  22  W.  Va. 
800.  The  defendant  in  that  case  was  charg> 
ed  with  a  capital  offense,  but  the  rule  laid 
down  in  point  20  of  the  syllabus  in  that 
case,  as  therein  stated,  has  no  application 
unless  it  appears  from  the  whole  case  that 
the  prisoner  suffered  injustice  from  the  fact 
that  the  objectionable  Juror  served  upon  the 
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case.  Certainly  no  injustice  is  shown  in 
the  case  here. 

The  only  other  error  assigned  and  relied 
on  is  the  giving  of  the  State's  insti^uctlons 
numbers  1  and  2.  The  first  told  the  Jury 
that  if  they  believed  from  the  evidence  that 
the  defendant,  on  the  18th  day  of  February, 
1021,  in  RiUeigh  County,  West  Virginia, 
owned,  operated  and  had  an  interest  in  a 
mechanism,  apparatus  and  device,  common- 
ly known  as  a  moonshine  still,  they  should 
find  him  guilty  as  charged  in  the  indictment 
The  only  complaint  of  this  instruction  is 
that  the  court  should  have  instructed  the 
Jury  what  a  moonshine  still  is.  This  the 
court  did  do  in  the  second  instruction  of- 
fered by  the  State,  immediately  following 
the  first,  and  told  them  this  in  the  very  lan- 
guage of  the  statute. 

Finding  no  substantial  error  affecting  in- 
juriously the  rights  of  th9  defendant,  we 
affirm  the  judgment 


(90  W.  Va.  288) 

STATE  ex  rel.  HALLANAN,  State  Tax  Com'r, 
V.  WOODS,  Judge.     (No.  ^544.)      ' 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1922.    Rehearing  Denied 

April  4,  1922.) 

(ByUahus  hy  the  Oouri,) 

i.  Taxation  ^s»493 (7)— circuit  court  cannot 
review  action  of  board  of  review  and  equaiiza- 
tion  unless  tfie  evidence  was  taicen  before 
such  board  as  required  by  law. 

A  drcoit  court  has  no  jurisdiction  to  review 
the  action  of  a  l>oard  of  review  and  equaliza- 
tion fixing  the  value  of  property  for  purposes  of 
taxation,  unless  upon  tiie  hearing  before  such 
board  the  evidence  offered  upon  the  question 
of  valuation  has  been  taicen  down  and  certified 
by  the  l>oard,  as  required  by  law.  Such  circuit 
court  may  not  hear  evidence  de  novo  for  the 
purpose  of  fixing  such  value,  or  require  the 
board  of  review  and  equalization  to  certify  to 
it  the  facts  upon  which  such  board  acted  in  the 
first  instance  in  fixing  the  assessment,  where 
upon  the  hearing  before  such  board  no  evidence 
was  offered  or  taicen  down  as  provided  by  law. 

2.  Taxation  ^=s>453— Code  provision  held  not 
an  exclusive  remedy  for  correotlng  errors  In 
tax  assessments. 

Section  132a  of  chapter  29  of  Code  1913 
(sec  1018)  does  not  provide  an  exclusive  rem- 
edy for  correcting  errors  in  the  assessment  of 
property  based  upon  the  question  whether  the 
same  is  or  is  not  taxable,  but  the  question  of 
the  taxability  of  property  may  be  presented  by 
a  party  complaining  to  a  board  of  review  and 
equalization,  under  the  provisions  of  section 
129  of  chapter  29  of  Code  1913  (sec.  1014), 
and  an  appeal  entertained  by  the  circuit  court 
from  the  findings  of  such  board. 

Application  by  the  State,  on  the  relation 
of  Walter  S.  Hallahan,  State  Tax  Commis- 
sioner, against  J.  M.  Woods,  Judge  of  the 


Circuit  Court  of  Jefferson  County,  for  a  writ 
of  prohibition.    Writ  denied. 

John  T.  Simms,  of  Charleston,  for  relator. 
Fred  O.  Blue  and  Forrest  W.  Brown,  both 
of  Charleston,  for  respondent 

RITZ,  J.  This  is  an  appUcation  for  a  writ 
of  prohibition  against  the  Judge  of  the  cir- 
cuit court  of  Jefferson  county  to  prohibit 
him  trom  trying  an  appeal  taken  by  the 
Standard  Lime  &  Stone  Company,  a  cor- 
poration, from  the  action  of  the  board  of  re- 
view and  equalization  of  Jefferson  county, 
assessing  its  iMroperty  for  purposes  of  taxa- 
tion for  the  year  1921. 

It  appears  that  the  Standard  lAme  & 
Stone  Company  is  the  owner  of  considerable 
real  estate  in  Jefferson  county  upon  which 
it  carries  on  its  operations.  This  real  estate 
is  assessed  upon  the  land  books  of  that  coun- 
ty together  with  the  buildings  thereon,  and 
the  assessor  also  made  an  assessment  against 
it  on  account  of  its  personal  property.  This 
company  baa  had  nnder  ciAi8tructL(»i  f<»r 
several  years  a  building  in  which  was  to  be 
carried  on  a  process  by  which  dolomite  la 
roasted,  and  certain  mineral  properties  ex- 
tracted therefrom.  This  building,  it  is 
contended,  so  fiir  as  it  had  been  constructed, 
together  with  the  machinery  in  it,  was  of 
considerable  value,  but  because  of  the  c<Miten- 
tion  of  the  company  that  it  was  not  comi^Let- 
ed  the  assessor  did  not  make  any  assess- 
ment against  the  company  on  account  there- 
of. The  board  of  review  and  equalization, 
upon  an  examination  of  the  assessment 
against  this  company,  concluded  that  there 
should  be  some  assessment  made  because  of 
this  roasting  plant,  and  notified  the  com- 
pany that  it  intended  to  increase  the  assess- 
ment against  it  on  that  account,  and  fixed 
upon  the  3d  day  of  August,  1921,  to  hear  the 
company  in  opposition  thereto.  On  that  day 
the  Standard  Lime  &  Stone  Company  appear- 
ed by  its  counsel  and  asked  to  have  the  mat- 
ter deferred  to  a  later  day  because  of  the 
illness  of  its  president  This  was  granted^ 
and  the  8th  day  of  August  fixed  tor  the  hear- 
ing. On  that  day  the  company's  attorney 
again  appeared,  and  asked  for  a  further  oxi- 
tinuance  of  the  hearing  on  the  ground  that 
its  president  had  Just  died,  but  the  board  of 
review  and  equalization  declined  to  further 
extend  the  time,  for  the  reason  that  that 
was  the  last  day  upon  which  it  could  act  un- 
der the  law.  The  board  then  announced  that 
it  had  decided,  after  it  had  conferred  with 
various  people  familiar  with  the  value  of 
the  proi>erty,  and  made  an  examination  of 
it  itself,  to  assess  the  Standard  Lime  &  Stone 
Company  with  $250,000  as  personal  proper- 
ty on  account  of  the  uncompleted  building 
and  the  machinery  therein.  The  company's 
attorney  introduced  before  the  board  at  thia 
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time  the  record  of  a  hearing  had  before  the 
<»iiiity  court  In  the  preylous  year  showing 
that  the  assessor  had  increased  the  value  of 
this  company's  property  by  the  sum  of  $40,- 
000,  ostensibly  on  account  of  this  plant.  This 
seems  to  have  been  all  of  the  evidence  that 
was  regularly  introduced  before  the  board. 
Its  action  in  making  the  assessment  ot  $250,- 
000  was  objected  to  by  the  company  upon  the 
ground  that  it  was  excessive,  and  also  upon 
the  ground  that  the  board  has  no  authority 
to  assess  the  uncompleted  building  as  person- 
al property  under  the  provision  of  section  42 
of  chapter  152  of  the  Acts  of  the  Legislature 
of  1021,  as  it  purported  to  do,  for  the  reason 
that  said  statute  was  not  in  force  and  effect 
on  the  1st  of  April,  as  of  which  date  the  as- 
sessment should  be  made. 

[1]  From  the  action  of  the  board  of  review 
and  equalisation  in  assessing  the  'uncom- 
pleted building  and  madiinery  therein  at 
the  sum  of  $250,000  the  Standard  Lime  k 
Stone  Ck>mpany  applied  for  an  appeal  to  the 
circuit  court  of  Jefferson  county.  With  its 
petition  it  tendered  a  record  made  by  the 
members  of  said  board  showing  the  proceed- 
ing had  before  it  resulting  in  the  assessment 
In  fact,  it  tendered  two  such  records,  one 
signed  by  two  members  of  the  board,  and  an- 
other differing  slightly  in  its  context  signed 
by  the  third  member.  When  the  appeal  came 
on  for  hearing  in  the  circuit  court,  the  tax 
commissioner,  the  relator  here,  moved  to  dis- 
miss the  same,  for  the  reason  that  upon 
the  showing  made  in  the  petition  the  court 
was  without  jurisdiction.  This  motion  the 
court  overruled,  and  entered  an  order  re- 
quiring the  board  of  review  and  equaliza- 
ti<xi  to  certify  to  the  circuit  court  the  evi- 
dence heard  by  it  upon  which  the  assessment 
was  fixed.  At  this  stage  of  the  proceedings 
the  relator  applied  to  this  court  for  a  writ 
of  prohibition  to  prevent  the  judge  of  the 
circuit  Court  from  further  proceeding,  con- 
tending that  he  was  without'  jurisdiction  in 
the  premises. 

The  record  made  by  the  board  of  review 
and  equalization  and  attached  to  the  petition 
for  the  appeal  is  complete  in  itself,  and 
shows  that  the  only  evidence  offered  upon 
the  question  of  the  amount  of  the  assess- 
ment was  the  xecord  of  the  proceedings  in 
the  former  year,  which,  it  is  argued,  has 
some  relation  to  the  question  of  the  present 
valuation  of  property.  It  is  true  the  board 
of  review  and  equalization  certifies  that  it 
fixed  this  assessment  after  interviewing  sev- 
eral people  who  were  acquainted  with  the 
property,  and  after  making  a  personal  ex- 
amination of  it,  but  this  proceeding  upon 
the  part  of  the  board  was  no  part  of  the  pro- 
ceedings before  it  from  which  the  appeal  was 
taken.  That  was  simply  the  acquisition  by 
it  of  information  in  the  same  manner  that 
an  assessor  acquires  it    If  it  was  desired  to 
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impeach  this  conclusion  of  the  board,  under 
the  statute,  the  duty  devolved  upon  the  i»rop- 
erty  owner  to  introduce  evidence  and  have 
the  same  taken  down  and  made  part  of  the 
record.  This  was  not  done.  The  circuit  court 
upon  an  appeal  is  authorized  to  consider  only 
such  evidence  as  is  taken  down  in  this  way. 
Of  course,  it  the  board  of  review  and  equali- 
zation had  refused  to  hear  any  evidence  that 
was  offered  by  the  property  owner,  or  allow 
the  same  to  be  taken  down  upon  the  hearing, 
another  question  would  be  presented.  No 
doubt  the  property  owner  would  be  entitled 
to  some  remedy  to  compel  the  performance 
of  this  requirement  of  the  law  upon  its  de- 
mand being  refused.  It  is  quite  clear  that 
there  was  no  reason  for  the  entry  of  the 
court's  order  requiring  the  board  of  review 
and  equalization  to  certify  the  evidence  heard 
by  it,  for  it  appears  from  its  record  that  no 
evidence  was  heard  by  that  board  and  taken 
down,  as  provided  by  law.  The  members  of 
that  board  simply  made  this  assessment  act- 
ing in  their  capacity  as  assessors,  and  the  only 
thing  that  was  offered  before  them  when  sit- 
ting to  review  the  assessment  was  the  record 
made  in  the  previous  year.  This  record  does 
not  prove  the  value  of  the  property  at  the  time 
of  the  making  of  the  assessment  Ample  op- 
portunity was  given  to  the  Standard  Lime 
&  Stone  Company  to  present  its  evidence  up- 
on this  question,  and,  while  the  illness  of 
its  president  may  be  sufficient  justification 
to  it  for  not  presenting  the  evidence  in  its 
possession,  it  cannot  be  held  that  the  failure 
to  produce  evidence  on  account  of  such  ill- 
ness would  justify  a  reversal  of  the  action 
of  the  board  in  making  the  assessment  If 
this  were  the  cmly  question  presented  upon 
the  appeal,  we  would  have  to  hold  that  the 
petition  does  not  make  a  case  conferring  ju- 
risdiction upon  the  circuit  court 

[2]  But  it  appears  that  not  only  the  ques- 
tion of  valuation  was  involved,  but  the  ques- 
tion of  the  right  to  assess  the  property  as  it 
was  assessed  was  also  involved,  and  the  rec- 
ord of  the  board  presented  and  filed  with  the 
Standard  Lime  &  Stone  Company's  petition 
for  appeal  clearly  presents  this  question 
and  if  the  circuit  court,  on  this  appeal  from 
the  board  of  review  and  equalization,  has 
jurisdiction  to  review  a  decision  of  the  board, 
involving  the  question  of  the  taxability  of 
the  property,  as  well  as  the  question  of  the 
valuation  of  it,  then  the  petition  for  ai^;>eal 
presents  a  case  involving  the  circuit  court's 
jurisdiction.  Prior  to  the  enactment  of  chap- 
ter 50  of  the  Acts  of  the  Legislature  of  1911, 
this  court  held  in  the  cases  of  Copp  v.  State, 
09  W.  Va.  439,  71  S.  E.  580,  35  L.  B.  A.  (N. 
S.)  669,  and  West  Virginia  National  Bank  v. 
Spencer,  71  W.  Va.  678,  77  S.  E.  269,  that  the 
exclusive  method  of  reviewing  an  assess- 
ment, either  because  of  the  amount  thereof, 
or  the  taxability  of  the  property  involved. 
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was  upon  application  to  the  t>oard  of  review 
and  equalization,  and,  in  case  of  an  adverse 
decision  from  it,  appeal  to  the  circuit  court, 
under  the  provisions  of  section  129  of  chap- 
ter 29  of  the  Code  (sec.  1014).  Perhaps  a 
strict  construction  of  section  129,  read  in 
connection  with  section  18  (sec.  902),  would 
limit  the  jurisdiction  of  the  circuit  court  to 
entertain  an  appeal  from  the  board  of  re- 
view and  equalization  to  those  cases  where 
only  the  question  of  valuation  was  involved, 
but  this  court  felt  constrained  to  give  section 
129  such  construction  as  would  afford  a  rem- 
edy to  a  taxpayer  who  might  be  assessed 
with  property  which  was  not  taxable  at  all, 
in  view  of  the  taet  that  bo  other  provision 
was  made  in  the  law  by  which  relief  could 
be  had  in  such  a  case.  In  1911  the  L^sla- 
ture  passed  the  act  above  referred  ta  By 
this  act  section  132a  was  added  to  chapter 
29  of  the  Code  (sec.  1018),  and  by  this  sec- 
tion specific  jurisdiction  was  conferred  upon 
county  courts  to  hear  comi^ints  against  all 
sorts  of  improper  assessments,  and  to  correct 
the  same;,  except  fthat  the  county  courts 
could  not  inquire  into  the  valuation  of  prop- 
erty. No  doubt  it  was  discovered  that  to  re- 
quire a  property  owner  to  apply  to  the  boi^rd 
of  review  and  equalization,  which  sat  only 
for  a  short  time  in  the  summer,  for  relief, 
would  result  in  inflicting  hardship  in  many 
cases,  for  it  might  well  be  that  a  taxpayer 
would  not  discover  an  assessment  wrongful- 
ly made  against  him  until  he  went  to  pay 
his  taxes  in  the  fall  of  the  year,  after  the 
time  had  expired  when  he  could  make  appli- 
cation to  the  board  of  review  and  equaliza- 
tion for  correction,  and  he  would  be  entir^y 
without  a  remedy  to  correct  the  error,  how- 
ever glaring  it  might  be.  Did  the  Legisla- 
ture^ by  adding  section  132a  to  chapter  29  of 
the  Ck)de,  provide  an  exclusive  remedy  for 
correcting  such  erroneous  assessments?  If 
it  did,  then  no  appeal  could  be  entertained 
by  the  circuit  court  from  the  board  of  re- 
view and  equalization  involving  the  ques- 
tion of  the  taxability  of  the  property,  but 
sndi  proceedings  would  have  to  be  in  the 
county  court  in  the  first  instance^  with  the 
right  of  review  by  the  circuit  court,  and  final- 
ly by  this  court  by  writ  of  eacror.  As  before 
stated,  we  h^d,  in  the  two  cases  above  re- 
ferred to,  that  section  129  was  broad  enough 
to  confer  upon  boards  of  review  and  equali- 
zation the  power  to  pass  upon  the  taxability 
of  property,  and,  if  that  power  is  still  not 
I>06sessed  by  evLch  boards^  then  it  has  been 
taken  away  by  the  ^lactment  of  section  132a ; 
or,  to  state  the  case  in  other  langruage^  the 
enactment  of  section  132a  by  implication  re- 
pealed section  129  to  the  extent  that  it  con- 
ferred iK>wer  upon  boards  of  review  and  equal- 
ization to  pass  upon  the  question  of  the 
taxability  of  property.   There  is  no  language 


in  chapter  60  of  the  Acts  of  1911  which  in- 
dicates an  express  intent  upon'  the  part  of 
the  Jiiegislature  to  deprive  the  boards  of  re- 
view and  equalization  of  any  power  there- 
tofore possessed  by  them,  or  to  deprive  the 
circuit  court  of  any  jurisdiction  theretofM^ 
conferred  upon  it  to  hear  any  matter  which 
might  theretofore  have  been  heard  upon  ap- 
peal from  said  boards  of  review  and  equali- 
zation, and  the  fact  that  another  tribunal 
is  vested  with  power  to  hear  comi^ints 
involving  a  part  of  this  jurisdiction  does  not 
of  itself  take  the  jurisdiction  away  from,  the 
tribunal  in  which  it  was  theretofore  lodged. 
If  section  132a  had  been  a  part  of  the  law 
at  the  time  section  129  was  construed  by  the 
decisions  above  referred  to,  this  court  might 
have  held  that  the  jurisdiction  to  entertain 
complaints,  where  the  taxability  of  the 
property  was  involved,  was  in  the  county 
court,  and  the  jurisdiction  of  the  boards  of 
review  and  equalization  limited  to  entertain- 
ing complaints  involving  only  the  valuation 
thereof.  Having  held  in  those  cases,  how- 
ever, that  section  129  conferrc^d  power  upon 
boards  of  review  and  equalization  to  hear 
complaints  involving  not  only  valuation,  but 
taxability  as  well,  and  upon  circuit  courts 
the  power  to  entertain  appeals  from  the  find- 
ings of  such  boards  of  review  and  equaliza- 
tion in  both  classes  of  cases,  we  are  not  dis- 
posed to^  hold  that  section  132a  has  the  effect 
to  deprive  such  boards,  or  the  circuit  courts, 
upon  appeal,  of  the  jurisdiction  conferred 
upon  them  by  secticMi  129  as  construed  by 
the  former  decisions  of  this  court  The 
effect  of  the  enactment  of  8ecti<m  132a  is  to 
give  an  additional  remedy,  and  not  an  ex- 
clusive one.  This  being  the  case,  it  necessari- 
ly follows  that  there  is  presented  to  the  cir- 
cuit court  of  Jefferson  county  by  the  petition 
for  an  appeal  a  question  clearly  involving  its 
jurisdiction. 

Counsel  argue  that  the  right  to  tax  the 
propel  ty,  under  the 'Circumstances,  as  it  was 
taxed  by  the  board  of  review  and  equaliza- 
tion, is  clear,  but  we  cannot  decide  that  ques- 
tion on  this  writ  of  prohibition.  That  is 
the  very  question  which  involves  the  juris- 
diction of  the  circuit  court,  and  so  long  as 
that  court's  jurisdiction  exists  in  r^ation 
to  any  question  presented  in  the  case  we  can- 
not prohibit  it  fr(»n  exercising  it,  nor  can 
we  direct  its  exercise  either  one  way  or  the 
other.  The  court,  having  jurisdiction  of  a 
particular  snbjectrmatter,  has  just  as  much 
power  to  decide  the  question  involved  wrong 
as  it  has  to  decide  it  right,  and  the  way  to 
correct  the  wrong  decision  is  by  appeUate 
process.  This  court  cannot  direct  in  advance, 
upon  an  application  for  a  writ  of  prohibition, 
how  the  question  should  be  decided. 

It  follows  from  what  we  have  said  that 
the  writ  of  prohibiti(m  prayed  for  wUl  b« 
denied. 
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IB  r»  MASONIC  TEMPLE  SOC.     (No.  4527.) 

(Soprem«  Court  of  Appeals  of  West  Virginia. 

March  7,  1922.) 

(SyUabui  hy  iJko  Court.) 


1.  Taxation  ^=s>493  (8)— Circuit  court  has  Jn- 
risdlction  upon  appeal  to  review  and  oorreot 
rulings  and  orders  of  board  of  equalization. 

The  circuit  court  by  section  129,  c.  29,  of 
the  Code  of  1913  (sec.  1014),  has  jurisdiction 
upon  appeal  to  review  and  correct  the  rulings 
and  orders  of  the  board  of  equalization  and  re- 
yiew,  not  only  upon  the  question  of  valuatioUf 
but  upon  the  question  of  the  taxability  of  the 
property  assessed. 

2.  Taxation  «s»453-*Provi8lon  for  circuit  court 
review  of  equalization  board's  action  held  not 
exclusive  but  a  cumulative  remedy. 

Neither  the  repealing  clause  of  chapter  60, 
Acts  1911,  nor  the  provisions  of  section  132a 
thereby  added  to  said  chapter  29  of  the  Code 
of  1913  (sec  1018),  specifically  or  by  implica- 
tion repealed  or  took  away  the  jurisdiction  of 
the  drcuit  court  to  review  the  orders  or  rulings 
of  the  board  of  equalization  and  review  con- 
ferred by  said  section  129  of  diapter  29  of  the 
Code  of  1913  (sec.  1014),  as  theretofore  inter- 
preted by  this  court.  The  remedy  by  applica- 
tion to  the  county  court  given  by  said  section 
182a  is  not  an  exclusive  but  a  cumulative  rem- 
edy, and  is  not  inconsistent  with  the  remedy 
by  appeal,  given  by  said  section  129. 

3.  Taxation  ^=s>494( I)— Equity  has  no  Juris- 
diction where  statutory  remedies  are  com- 
plete and  ample. 

These  statutory  remedies  being  complete 
and  ample,  equity  has  no  jurisdiction  to  correct 
a  voidable  assessment  of  property  for  taxation. 

4.  Taxation  ^=»493  (8)— Circuit  court  is  not 
deprived  of  lurisrfiction  to  review  ruling  of 
the  board  of  equalization  because  the  board 
bas  certified  the  facts  Instead  of  the  evidence. 

The  circuit  court  is  not  deprived  of  juris- 
diction to  review  and  correct  the  orders  and 
rulings  of  the  board  of  equalization  and  review 
on  the  question  of  the  taxability  of  property 
because  such  board  has  certified  the  facts  prov- 
en icatead  of  the  evidence  of  the  witnesses, 
when  no  objection  or  exception  to  that  form 
of  certifying  the  evidence  was  interposed. 

6.  Taxation  ^=3241(1),  251— Masonic  lodges 
and  orders  held  to  be  charitable  and  benevo- 
lent bodies  in  view  of  taxation  statutes. 

Lodges  and  orders  of  Free  and  Accepted 
ICasons  are  charitable  and  benevolent  bodies, 
and  their  property,  when  used  solely  for  chari- 
table and  benevolent  purposes  and  not  held  or 
leased  out  for  profit,  is  by  the  laws  of  this  state 
exempt  from  taxation,  and  if  erroneously  as- 
sessed, such  assessment  may  be  avoided  by  the 
aggrieved  order  or  corporation  holding  such 
property,  by  the  proceedings  provided  by  stat- 
ute. 
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6.  Taxation  <Ss924l(l)  —  Statute  exempting 
from  taxation  funds  of  fraternal  benefit  so- 
cieties, but  not  their  real  estate,  held  not  ap- 
plicable to  the  property  of  charitable  and 
benevolent  orders. 

The  provisions  of  section  30  of  chapter  55A 
of  the  Code  of  1913  (sec.  3255),  -which  ex- 
empts  the  funds  of  fraternal  benefit  societies 
but  not  their  real  estate  and  office  equipment, 
has  no  application  to  the  property  of  charita- 
ble and  benevolent  orders  held  and  used  ex- 
clusively for  charitable  and  benevolent  purpos- 
es. That  statute  applies  solely  to  fraternal 
orders  with  insurance  and  other  benefit  features 
connected  therewith. 


Error  to  Circuit  Court,  Wood  County. 

The  Board  of  Equalization  and  Review  of 
Wood  County  placed  the  property  of  the  Ma- 
sonic Temple  Society  in  the  City  of  Parkers- 
burg  on  the  land  books  for  taxation,  and 
from  a  circuit  court  judgment  annulling  such 
action  and  adjudging  the  Society  and  its 
property  not  taxable,  the  State  brings  error. 
Afllrmed. 

Jno.  T.  Simms,  of  Charleston,  and  C.  N. 
Matheny  and  R.  B.  McDougle,  both  of  Park- 
ersburg,  for  the  State. 

H.  D.  Matthews  and  Ambler,  McCIuer  & 
Ambler,  all  of  Parkersburg,  for  defendant  in 
error. 

MILI/ER,  J.  This  is  an  appeal  by  the 
State  from  a  judgment  or  order  of  the  circuit 
court  of  Wood  County  pronounced  on  De- 
cember 10,  1921,  which  set  aside  and  annul- 
led the  actl(m  of  the  board  of  equalizaticm 
and  review  of  said  county  in  placing  the 
property  of  the  Masonic  Temple  Society  in 
the  City  of  Parkersburg  upon  the  land  books 
of  said  county  for  taxation  for  the  year  1921, 
and  further  adjudged  that  said  society  and 
its  said  property  are  not  liable  to  assessment 
for  taxation,  and  that  It  be  exonerated  from 
the  payment  of  said  taxes,  and  that  If  tlie 
taxes  assessed  had  already  been  paid  to  the 
sheriff,  he  was  thereby  ordered  to  refund 
the  same. 

[1 1  The  first  point  of  error  is  that  neither 
the  board  of  equalization  and  review  nor  the 
circuit  court  on  appeal  Is  given  jurisdiction 
to  determine  the  question  of  the  taxability 
of  property  assessed  for  taxation,  and  that 
the  State's  motion  In  the  circuit  court  to  dis- 
miss the  appeal  of  the  temple  society  should 
have  prevailed.  The  contention  of  the  State 
Is  that  by  section  132a  of  chapter  29  of  the 
Code  (sec  1018),  a  new  section  added  to  that 
chapter  by  chapter  50  of  the  Acts  of  1911, 
sole  original  Jurisdiction  to  determine  the 
question  of  taxability  of  property  was  there- 
by conferred  upon  the  county  court,  this  not- 
withstanding two  prior  decisions  here,  name- 
ly, €opp  V.  State,  69  W.  Va.  439,  71  S.  E.  580, 
35  L.  R.  A.  (N.  S.)  069,  and  West  Virginia 
National  Bank  y.  Spencer,  71  W.  Va.  678,  77 
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S.  E.'  269,  belO  that  section  129  of  said  chap- 
ter 29  (sec.  1014),  construed  In  connection 
with  section  18  of  the  same  chapter  (sec. 
902),  gave  the  taxpayer  an  appeal  from  the 
decision  of  the  board  of  equalization  and  re- 
view as  well  on  the  question  of  the  taxa- 
bility as  on  the  subject  of  the  valuation  of 
his  property.  We  had  this  exact  question  be- 
fore us  In  the  recent  case  of  State  ex  reL 
Hallanan  v.  Woods,  Judge,  111  S.  E.  634,  de- 
cided at  the  present  term  and  now  pending 
on  the  petition  of  the  State  for  rehearing. 
We  have  considered  that  petition  In  connec- 
tion with  the  arguments  and  briefs  of  counsel 
In  the  present  case  and  have  found  no  good 
reason  for  departing  from  the  views  express- 
ed In  the  opinion  in  that  case.  The  reasons 
given  for  the  conclusion  reached  In  that  case, 
we*  believe  to  be  sound.  Moreover,  *the  Legis- 
lature, since  the  two  decisions  referred  to, 
has  twice  dealt,  not  comprehensively  It  is 
true,  but  with  certain  sections  of  said  chap- 
ter 29,  first  In  chapter  27,  Acts  1919,  and 
lastly  In  chapter  152,  Acts  1921,  and  amend- 
ed and  re-enacted  certain  of  the  sections 
thereof,  but  in  neither  act  did  the  lawmakers 
disturb  sections  129  or  18  construed  In  those 
decisions,  unless  as  contended  they  were 
modified  or  repealed  by  Implication  by  chap- 
ter 50,  Acts  1911.  That  this  construction 
of  the  different  sections  of  the  same  statute 
results  in  giving  two  concurrent  remedies,  la 
unimportant.  Good  reasons  we  perceive  are 
given  In  the  opinion  In  State  ex  rel.  Halla- 
nan V.  Woods,  Judge,  supra,  for  both  reme- 
dies, and  we  need  only  refer  to  tiie  opinion 
In  that  case  for  those  reasons. 

[2]  Nor  do  we  think,  as  Is  urged  on  behalf 
of  the  State,  that  the  repealing  clause  of  the 
act  of  1911,  repealing  all  acts  and  parts  of 
acts  Inconsistent  therewith,  was  intended  to 
repeal  said  sections  18  and  129,  as  construed 
in  our  prior  decisions.  The  new  section  does 
not  say  that  the  county  court  shall  have  sole 
jurisdiction  of  cases  involving  the  taxability 
of  property,  nor  are  sections  129  and  18  as 
construed  inconsistent  with  the  provisions 
of  the  added  section.  As  we  construed 
those  sections,  they  gave  a  remedy;  the  new 
section  does  but  give  another.  What  is 
there  In  the  prior  sections  that  may  be  re- 
garded as  inconsistent  with  the  new?  That 
a  remedy  is  given  which  may  be  availed  of 
within  a  longer  period  of  limitations  does 
not  make  the  previous  and  earlier  remedy 
given  by  section  129  inconsistent  therewith. 
Indeed  the  two  sections  are  in  perfect  har- 
mony. It  is  a  familiar  and  salutary  canon 
of  construction  that  repeals  by  implication 
are  not  favored.  If,  when  enacting  section 
132a,  the  Legislature  had  Intended  to  take 
away  the  remedy  given  by  section  129  as 
previously  construed,  they  would  undoubt- 
edly have  said  so  in  plain  terms,  when  deal- 
ing with  other  provisions  of  the  same  chap- 
ter subsequently* 


[3]  As  an  added  argument  against  our 
construction  of  section  129,  and  the  reascms 
given  in  the  prior  decisions,  based  on  the 
apparent  necessity  for  some  relief  to  the  tax- 
payer, it  Is  said  that  equity  always  affords 
relief  to  a  taxpayer  against  void  asaessmentt 
of  his  property.  Here  is  Just  where  the  ar- 
gument breaks  down.  There  is  a  marked  dis- 
tinction between  a  void  assessment  and  one 
that  is  merely  voidable,  as  the  one  in  this 
case.  The  owner  may  choose  not  to  avoid 
the  assessment.  If  so,  the  assessment  would 
not  be  void.  To  avoid  it,  he  must  pursue  the 
remedy  which  the  law  affords  him.  He  has 
no  reason  for  resorting  to  equity  in  such 
cases,  and  this  is  the  very  reason  for  the 
holding  in  Bank  v.  Spencer,  supra,  that  the 
statutory  remedy  is  exclusive  and  that  equity 
cannot  be  resorted  to  in  cases  of  voidable  as- 
sessments at  least.  This  proposition  was  dis- 
tinctly aflSrmed  In  the  case  of  Island  Creek 
E\iel  Co.  y.  Harshbarger  et  aL,  73  W.  Va. 
397,  80  S.  E.  504,  and  was  adhered  to  in 
Pardee  &  Curtln  Lumber  Co.  v.  Rose,  87 
W.  Va.  484,  105  S.  E.  792,  where  it  was 
sought  to  maintain  Jurisdiction  in  equity 
on  the  grounds  of  fraud  also.  Notwithstand- 
ing the  charges  of  fraud,  we  held  the  rem- 
edy given  by  statute  to  be  exclusive. 

[4]  The  next  ground  of  objection  to  the  Ju- 
risdiction of  the  circuit  court  to  entertain 
the  ai^eal  is  that  the  record  from  the  board 
of  equalization  and  review  is  InsufBcient,  in 
that  the  facts  proven,  and  not  the  evidence 
of  the  witnesses  adduced  on  the  hearing, 
were  taken  down  and  certified,  and  that  as 
the  circuit  court  did  not  have  before  It  the 
evidence  so  taken  and  certified,  it  had  not 
the  Jurisdiction  to  hear  and  determine  the 
question  Involved  upon  the  Inquiry  before 
the  board  of  equalization  and  review.  The 
record  certified  by  the  board  shows  that  up- 
on the  last  day.  upon  which  the  board  was 
authorized  to  sit,  namely,  the  25th  day  of 
August,  1921,  the  assessor  of  Wood  Ck>unty 
appeared  before  the  board  and  for  the  first 
time  undertook  to  place  upcm  the  land  books 
for  Parkersburg  District  of  said  county  for 
assessment  the  property  of  the  Masonic  Tem- 
ple Society,  consisting  of  the  temple  building 
and  the  lot  of  ground  on  which  it  Is  located, 
valuing  the  lot  at  $20,000.00  and  the  build- 
ing and  improvements  thereon  at  $130,000.00, 
or  a  total  valuation  of  $150,000,00.  Up  to 
that  time  the  assessor  for  that  year  had 
not  nor  had  the  assessor  for  any  previous 
year  ever  undertaken  to  assess  this  property 
for  taxation,  and  the  society  had  received 
no  notice  of  the  purpose  of  the  assessor  to 
so  assess  its  property  except  the  verbal  no- 
tice of  the  assessor  given  one  or  two  memb^v 
of  its  board  of  trustees  a  few  hours  before- 
hand. On  the  day  fixed,  the  certificate  of  tbe 
board  shows  that  the  Masonic  Temple  So- 
ciety appeared  by  attorney,  and  the  assessor 
having  placed  the  property  on  the  land  books 
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as  proposed,  the  society  entered  its  protest 
against  the  action  of  the  assessor,  and  moved 
the  board  to  strike  said  property  from  the 
land  books  for  taxation  and  to  place  the  same 
thereon  as  property  exempt  from  taxation, 
which  motion  was  opposed  by  the  state  tax 
commissioner,  represented  by  counsel,  and 
the  board  proceeded  to  hear  the  evidence  ad- 
duced by  the  temple  society,  neither  the  state 
tax  commissioner  nor  the  State  Xjj  any  other 
representative  offering  any  evidence  what- 
soever; and  after  the  hearing  the  motions 
were  ovemiled. 

The  board  certified  that  being  without  the 
services  of  a  stenographer,  and  keeping  no 
record  of  its  proceedings  other  than  the  en- 
try of  its  findings  upon  the  land  books,  the 
evidence  introduced  was  not  taken  in  short- 
hand or  reduced  to  writing,  but  the  board 
certified  the  facts  proven  substantially  as 
follows:  That  it  appeared  from  the  charter 
of  the  society  introduced  in  evidence  the 
Masonic  Temple  Society  was  organized  as 
a  corporation  under  a  charter  issued  by  the 
secretary  of  state  March  24,  1916,  and  re- 
corded in  the  clerk's  ofBce  of  the  county 
court  of  Wood  County,  the  objects  whereof 
as  stated  in  the  charter  being  as  follows: 

"For  educational,  literary,  scientific  purpos- 
es, and  for  the  purposes  of  public  charity  and 
dissemination  of  the  principles  of  Free  Ma- 
sonry, the  principles  of  Royal  Arch  Masonry, 
principles  of  the  Order  of  Christian  Ejiight- 
hood,  principles  of  Ancient  and  Accepted  Scot- 
tish lUte  Masonry,  and  the  principles  of  An- 
cient Arabic  Order  of  Nobles  of  the  Mystic 
Shrine  of  North  America,  and  for  the  purposes 
of  maintaining  a  library  and  dub  rooms  and 
social,  scientific,  literary,  educational,  and  char- 
itable dubs  and  associations  without  profit,  and 
for  the  improvement  of  morals  and  sociological 
conditions  and  for  intellectual  development, 
without  profit,  and  for  benevolent  and  charita- 
ble purposes,  and  to  bay  and  hold  real  estate 
and  personal  property  to  be  used  and  devoted 
for  the  aforesaid  and  above  mentioned  pur- 
poses 


»» 


That  after  the  introduction  of  the  charter, 
the  society  also  introduced  as  witnesses  in 
its  behalf  W.  T.  Rittenhouse,  Robert  S.  Lon- 
on  and  James  A.  Wetherell,  and  proved  by 
them  substantially  as'  follows:  That  the 
membership  of  the  Masonic  Temple  Society 
was  composed  of  the  various  Masonic  bodies 
having  thGlr  headquarters  in  the  City  of 
Parkersburg;  that  said  Masonic  bodies  were 
organized  solely  for  charitable  and  educa- 
tional purposes;  that  they  take  care  of  all 
needy  members  of  the  organization,  and  of 
the  sick,  and  that  their  object  is  to  relieve  the 
poor  and  distressed  among  them,  and  to 
that  extent  they  relieve  the  State  and  the 
county  of  this  burden;  that  the  property  of 
the  society  had  never  before  been  listed 
for  taxation;  that  all  of  it  was  used  for 
charitable  purposes,  and  that  no  part  there- 
of was  let  out,  leased  or  used  for  profit; 


that  the  society  is  a  benevolent  association, 
not  conducted  for  private  profit;  that  its 
property  has  at  all  times  been  used  for  char- 
itable purposes  and  for  the  purposes  of 
moral  and  physical  education;  that  the  va- 
rious bodies  of  the  Masonic  fraternity  occu- 
pying the  building  so  assessed  are  supported 
by  dues  and  membership  fees  paid  by  the 
members  and  by  initiation  fees  received 
from  new  members,  and  that  the  whole  of  the 
amounts  so  received,  after  paying  the  ex- 
penses of  maintenance,  is  used  for  chari- 
table and  educational  purposes ;  that  no  part 
of  the  property  so  assessed  has  ever  been 
used  for  purposes  other  than  the  meeting 
place  of  the  several  Masonic  bodies  and  in 
the  carrying  on  of  its  charitable,  benevolent 
and  public  welfare  work,  without  diarge  or 
profit;  that  each  of  said  bodies  constitutes 
and  Is  a  benevolent  and  charitable  associa- 
tion, and  is  so  denominated  and  classified 
by  the  statutes  of  West  Virginia;  that  the 
assessment  of  said  property  made  on  the 
land  books  is  In  the  name  of  the  Masonle 
Temple  Association,  but  that  the  property  in 
fact  belongs  to  the  Masonic  Temple  Society, 
which  carries  on  no  business  of  any  kind 
for  profit,  and  that  no  profit  of  any  sort  ac- 
crues to  the  members  of  said  society  or  to 
any  of  the  affiliated  bodies,  and  that  the  said 
bodies  and  all  their  property,  induding  the 
property  so  assessed,  are  devoted  exclusively 
to  charitable,  educational  and  benevolent 
purposes;  that  the  building  contains  no 
store  rooms  or  other  rooms  capable  of  pro- 
ducing  a  revenue,  and  was  built  solely  for 
the  use  of  the  Masonic  bodies  for  their 
headquarters  in  the  City  of  Parkersburg, 
and  Is  not  adapted,  nor  can  it  be  advanta- 
geously used  for  any  other  purposes,  and 
could  not  be  rented  for  business  or  commer- 
dal  purposes. 

The  only  question  of  fact  necessarily  in- 
volved was  the  nature  and  character  of  the 
property  and  the  business  and  status  of  the 
owner,  and  the  afllliated  or  associated  bodies 
interested  in  the  property,  and  to  what  pur- 
poses the  property  was  devoted  and  adapted. 
The  evidence  of  the  witnesses,  or  the  facts 
proven  by  them,  was  full  and  ample  on  these 
questions.  But  the  point  is  made  that  the 
certificate  was  not  In  compliance  with  the 
letter  of  the  statute,  requiring  that  the  evi- 
dence b^  taken  down  and  certified.  Such 
we  think  is  too  strained  a  construction  of 
the  statute,  section  129  of  chapter  29  of  the 
Code.  We  do  not  think  this  statute  was  in- 
tended to  be  given  such  a  narrow  construc- 
tion. Besides,  the  certificate  of  the  board 
of  equalization  and  review  amounts  to  a 
substantial  compliance  with  the  statute.  It 
substantially  states  the  evidence  on  the  only 
material  facts.  The  facts  stated  were  not 
mere  conclusions  of  law,  but  the  very  sub- 
stance- of  what  the  witnesses  must  have 
testified  to.    True,  the  board  of  equalization  < 
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and  reriew  Is  not  a  court  of  record,  but  the 
statute  authorizes  them  to  certify  the  eyi- 
dence  in  appeal  cases.  Section  9,  c.  131,  of 
the  Ck)de  (sec.  4913)  requires  the  evidence  on 
the  trial  of  causes  in  the  circuit  court  to  be 
certified.  But  no  one  could  well  contend 
that  If  the  fiicts  proven  and  not  the  verba- 
tim evidence  of  the  witnesses  should  be  cer- 
tified, and  that  without  objectl<«i,  the  appel- 
late tribunal  would  be  without  Jurisdiction 
to  hear  and  determine  the  appeal.  To  so 
hold  would  be  to  sacrifice  substance  to  mere 
form.  We  are  ministers,  "not  of  the  letter, 
but  of  the  spirit  [of  the  law];  for  the  letter 
kiUeth,  but  the  spirit  giveth  life"  to  the  law. 
And  so  we  held  In  King  v.  Jordan,  46  W.  Va. 
106,  110,  32  S.  Bw  1022,  that  If  before  the  act 
requiring  it  the  evidence  was' certified,  that 
would  not  preclude  a  consideration  of  the 
case  in  this  court,  so  now,  notwithstanding 
the  act,  a  certificate  of  the  facts  proven, 
without  all  the  evidence,  should  not  prevent 
a  consideration  Of  the  case,  the  statute  be- 
ing directory,  not  mandatory.  We  think  sec- 
tion 129  should  be  so  liberally  construed,  and 
that  the  motion  to  dismiss  the  appeal  on  th^ 
ground  that  the  facts  proven  and  not  the 
evidence  was  certified,  was  properly  denied 
by  the  circuit  court. 

[6]  The  only  question  of  merit  presented  Is 
whether  the  circuit  court  erred  in  denying 
the  taxability  of  the  Masonic  Temple  So- 
ciety's property.  Exemption  of  this  proper- 
ty Is  predicated  on  various  provisions  of  our 
constitution  and  statutes  and  prior  decisions 
of  this  court  Section  1  of  article  10  of  the 
Constitution  permits  the  Legislature,  with 
certain  other  property,  to  exempt  **property 
used  for  educational,  literary,  scientific,  re- 
ligious or  charitable  purposes."  We  Itali- 
cize those  purposes  strictly  covered  by  the 
charter  of  the  temple  society.  And  we  em- 
phasize the  fact  that  the  constitution  does 
not  say  used  exclusively  for  those  purposes. 
Nor  does  It  limit  the  Legislature  In  such 
exemption  to  purely  public  charities  as  dis- 
tinguished from  private  charities.  Section  1 
of  chapter  55  of  the  Code  (sec.  3196),  relating 
to  the  Incorporation  of  non-stock  associa- 
tions, says: 

"Corporations  (other  than  joint  stock  com- 
panies) may  be  formed  imder  this  chapter  for 
benevolent  associations,  societies  and  orders, 
including  cemetery  associations,  orphan,  blind 
and  lunatic  asylums  and  hospitals,  lodges  of 
Free  and  Accepted  Masons,  Independent  Order 
of  Odd  Fellows,"  etc 

Section  57  of  chapter  29  (sec.  941),  the 
chapter  relating  to  assessment  of  taxes,  pro- 
vides that: 

"All  property,  real  and  personal,  described  in 
this  section,  and  to  the  extent  herein  limited, 
shall  be  exempt  from  taxation;  that  Is  to  say," 
etc 

And  among  the  dassea  of  property  there- 
by exempted  are: 


"Property  used  for  charitable  purposes  and 
not  held  or  leased  out  for  profit;  •  •  • 
all  property  belonging  to  benevolent  associa- 
tions not  conducted  for  private  profit  and  used 
exclusively  for  the  purpose  of  moral  and  physi- 
cal education,  all  books,  furniture,  apparatus 
and  instruments  belonging  to  such  society." 

And  section  119  of  f^hapter  32  (sec  1251), 
the  chapter  relating  to  license  taxes,  says 
that  its  provisions — 

"shall  not  apply  to  literary,  dramatic,  musical 
or  benevolent  tocieties,  where  they  do  noc  give 
exhibitions  outside  of  their  own  counties." 

And  section  138  of  the  same  chapter  (sec 
1271)  says: 

''Nothing  in  this  chapter  shall  be  construed  as 
imposing  a  license  tax  on  corporations  char- 
tered strictly  for  educational,  literary,  agricul- 
tural, scientific,  religious  or  charitable  purpos- 
es, or  upon  charters  incorporating  cemeteries 
or  lodges  of  Masons,  Odd  Fellows,  or  the  like, 
or  other  charitable  fraternal  or  patriotic  so- 
cieties not  incorporated  for  profit  to  the  stock- 
holders; but  the  secretary  of  state  shall  re- 
quire full  proof  as  to  the  character  of  any  such 
corporation  claiming  such  exemption  from  the 
payment  of  license  tax." 

That  the  Masonic  Temple  Society,  limited 
and  prescribed  by  its  charter,  is  of  the  class 
of  non-stock  corporations  organized  not  for 
profit,  but  for  the  purposes  designated  there- 
in. Is  by  the  constitution  and  laws  referred 
to  exempt  from  taxation,  seems  to  us  beyond 
doubt  The  evidence  or  facts  proven  before 
the  board  of  equalization  and  review  show 
clearly  that  it  is  engaged  in  no  business  or 
practices  not  authorized  by  its  charter.  But 
the  State  insists  that  the  property  of  the  so- 
ciety, the  temple  building.  Is  not  used  strictly 
for  charitable  purposes,  but  as  a  club  house 
or  rendezvous'  where  activities  other  than 
charitable  and  benevolent  ones  are  carried 
on,  and  that  being  so  its  property  is  liable  to 
assessment  and  payment  of  taxes.  The  State 
also  undertakes  to  institute  some  distinction 
between  property  belonging  to  a  charitable  or 
benevolent  Institution  and  the  organization 
itself,  which  may  be  exempt,  insisting  that 
under  section  1  of  article  10  of  the  constitii- 
tion  its  property  Is  taxable,  notwithstandini: 
the  same  section  authorize  the  Legislature 
to  exempt  property  used  for  charitable  pur- 
poses. We  fall  to  appreciate  this  refinemoit. 
If  property  used  for  sudi  purposes  may  be  ex- 
empted, it  matters  not  to  whom  it  belongs, 
whether  it  be  a  Masonic  or  other  benevolent 
order;  and  we  think  the  Legislature  in  the 
several  provisions  of  the  statute  referred  to 
has  undertaken  to  do  this,  and  that  the  pro- 
vision of  the  constitution  requiring  uniformi- 
ty of  taxation  has  no  application.  The  sole 
question  is,  is  the  proper^  of  the  temple  so- 
ciety devoted  to  charitable  and  benevolent 
purposes?  The  facts  proven  and  certified,  we 
think,  leave  no  doubt  on  this  question.  And 
it  follows  that  none  of  the  authorities  cited 
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by  ooonfiel  on  this  important  question  of  con- 
stitutional law  liave  any  real  application  to 
the  question  before  us.  The  distinction 
sought  to  be  drawn  between  the  meaning  of 
the  word  "charitable"  as  used  in  the  consti- 
tuticm  and  the  word  "beneyolent"  also  used 
In  the  statute,  as  describing  a  certain  class 
<3ft  associations  whose  property  is  exempted 
when  used  eoBolusively  for  the  purposes  indi- 
cated, is  not  well  conceived.  The  proof  shows 
that  the  property  of  the  temple  society  is 
used  ex€ili%t9i/oely  for  diaritable  and  benevo- 
lent  objects. 

[6]  Counsel  for  the  State  would  also  apply 
section  30,  e.  56A,  of  the  Code  (sec.  325^  to 
the  case  here,  which  exempts  the  funds  of  a 
fraternal  benefit  society,  but  xtot  its  real  es- 
tate and  office  equipment,  from  taxation. 
Clearly  this  statute  applies  to  fraternal  ben* 
€flt  societies,  and  not' to  the  property  of  a 
charitable  or  benevolent  society  which  is  it- 
self used  for  charitable  purposes.  In  fact 
section  29  of  this  chapter  (sec.  3254)  says 
that  nothing  in  the  act  shall  be  construed  to 
affect  or  apply  to  grand  or  subordinate  lodg- 
es of  Masons,  Odd  Fellows  or  Knights  of  Py- 
thias (excluslTe  of  the  insurance  department, 
«tc.). 

It  is  furthermore  argued  that  no  case  in 
West  Virginia  has  ever  held  that  a  Masonic 
lodge  is  a  charitable  institution,  nor  any  hold- 
ing its  property  to  be  exempt  fron^  taxation. 
But  there  are  cases  holding  that  the  proper- 
ty of  lilse  organizations  used  for  the  purposes 
enumerated  in  the  constitution  and  statutes 
referred  to,  is  or  may  be  exempted  by  law. 
In  Reynolds  Memorial  Hospital  v.  County 
Oourt,  78  W.  Va.  685,  90  S.  B.  238,  we  laid 
down  the  proposition  that — 

"If  the  property  is  used  for  charitable  pur- 
poses within  the  meaning  of  the  Constitution, 
then  it  is  exempt  from  taxation;  if  it  is  not  so 
osed,  it  is  not  exempt." 

And  in  the  recent  case  of  State  v.  Kittle, 
87  W.  Va.  626, 105  S.  B.  775,  we  applied  this 
liberal  rule  of  construction  to  the  statute  in 
the  case  of  a  church  parsonage  which  was 
not  occupied  by  the  minister,  but  rented  out 
for  the  time  being  and  the  rents  applied  to 
church  purposes.  In  that  case  we  held  the 
property  had  not  been  forfeited  to  the  State 
for  non-payment  of  taxes. 

And  while  it  may  be  true  that  we  have  no 
decisions  in  this  State,  as  counsel  for  the 
State  cited,  specifically  holding  the  property 
of  Masonic  lodges  exempt  from  taxation,  we 
have  statutes  recogni^ng  their  charitatile 
and  benevolent  character,  and  permitting 
their  incorporation  as  such;  and  we  know 
from  the  facts  proven  in  this  case  that  the 
property  of  the  Masonic  Temple  Society  here 
involved  is  used  for  charitable  and  benevo- 
lent purposes  exclusively.  The  law  makes  no 
distinction  between  persons  or  cori)orations 
whose  property  may  be  exempted.  In  our 
statute  of  charitable  uses,  section  8  of  diap- 
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ter  57  of  the  Code  (sec.  3294),  societies  of 
Free  Masons  are  numbered  among  those  to 
whom  conveyances  of  lands  may  be  made,  to 
trustees  or  without  the  intervention  of  trus- 
tees, for  benevolent  and  charitable  uses. 

And  we  have  many  precedents  from  states 
having  like  or  similar  constitutional  and 
statutory  provisions  to  those  of  our  own. 
With  but  few  exceptions,  which  are  distin- 
guishable because  of  the  differences  in  the 
language  of  the  constitutions  or  statutes, 
they  unite  in  holding  that  Masonic  societies 
and  lodges  or  orders  of  like  character  are 
charitable  institutions,  and  that  their  proper- 
ty when  devoted  to  benevolent  or  charitable 
purposes  may  be  lawfully  exempted,  and  are 
generally  exempted  by  law  from  taxation. 

In  Virginia,  from  which  we  have  derived 
most  of  our  laws  and  policies,  such  societies 
are  exempted.  It  was  held  in  Petersburg  v. 
Petersburg  Benevolent  Mechanics'  Associa- 
tion, 78  Va.  431,  that  a  statute  which  pro- 
vided that  the  real  estate  owned  by  Masonic, 
Odd  Fellows  and  other  like  benevolent  asso- 
ciations, when  the  proceeds  arising  from 
such  property  are  devoted  exclusively  to 
charitable  or  educational  purposes,  shall  be 
exempt  from  taxation,  carried  with  it  the 
exemption  of  such  proceeds  however  acquir- 
ed. Under  this  statute  the  same  rule  was  ap- 
plied with  even  more  liberality  to  funds  re- 
ceived by  a  Y.  M.  C.  A.  from  donations  or 
other  sources  and  devoted  to  the  work  of  the 
association.  Cbmmonwealth  v.  Lynchburg 
T.  M.  C.  A.,  115  Va.  745,  80  S.  B.  589,  50  Ix 
R.  A.  (N.  S.)  1197.  And  in  State  v.  Kittie, 
supra,  we  gave  our  statute  like  liberal  con- 
struction. The  principal  cases  cited  and  re- 
lied on  by  counsel  for  the  temple  society  are: 
Burdine  v.  Grand  Lodge,  37  Ala.  478;  Hor- 
ton  V.  Colorado  Springs  Masonic  Building  So- 
ciety, 64  Colo.  529.  173  Pac.  61,  L.  B.  A 
1918E,  966;  Cnty  of  Savannah  v.  Solomon'? 
Lodge  No.  1,  F.  &  A.  M.,  53  Ga.  93;  Morrow 
V.  Smith,  145  Iowa,  514, 124  N.  W.  316,  26  L. 
R.  A.  (N.  p.)  696,  Ann.  Cas.  1912A,  1183; 
Indianapolis  v.  Grand  Lodge,  25  Ind.  518; 
Grand  Lodge  of  Masons  v.  Board  of  Review 
of  Moultrie  County,  281  111.  480,  117  N.  B. 
1016;  Mason  v.  Zimmerman,  81  Kan.  799, 
106  Pac.  1005;  State  ex  rel.  Bertel  v.  Board 
of  Assessors,  34  La.  Ann.  574;  Appeal  Tax 
Court  V.  Grand  Lodge,  50  Md.  421;  Baltimore 
V.  Grand  Lodge,  60  Md.  280;  King  v.  Par- 
ker, 9  Cush.  (Mass.)  71;  Plattsmouth  Lodge 
No.  6,  A.  F.  &  A.  M.  V.  Oass  County,  79  Neb. 
463,  113  N.  W.  167 ;  State  ex  rel.  Llnde,  At- 
tomey  General  v.  Packard,  35  N.  D.  298,  160 
N.  W.  150,  L.  R.  A.  1917B,  710 ;  State  ex  rel. 
Grand  Lodge  v.  Addison,  Sheriff,  2  8.  C.  499; 
Morris  v.  Lone  Star  COiapter  No.  6,  R.  A.  M., 
68  Tex.  698,  5  S.  W.  519;  Cumberland  Lodge 
V.  Mayor  of  Nashville,  127  Tenn.  248,  154  S. 
W.  1141;  Hardin  v.  Rock  Springs  Lodge  of 
Masons,  23  Wyo.  522,  154  Pac.  323.  Some  of 
these  cases  are  criticized  and  sought  to  bs 
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distinguished,  as  either  controlled  by  the  pe- 
culiar facts,  or  by  the  imrtlcular  statutes 
involved,  and  some  of  them  not  inyolving  the 
question  of  taxation.  But  it  may  be  said  of 
all  of  them,  that  they  unite  in  holding  Ma- 
sonic societies  or  orders  to  be  charitable  and 
benevolent  societies ;  and  without  exception, 
w^  believe,  those  whidi  deal  directly  with 
the  subject  of  tax  exemption  unite  in  holding 
that  when  the  property,  real  or  personal,  held 
by  such  a  society  is  held  exclusively  for  char- 
itable and  benevolent  objects,  it  may  be  ex- 
empted by  law  from  taxation,  but  If  not  so 
devoted,  as  in  some  cases  where  the  building 
or  other  property  is  rented  out  and  revenue 
derived  therefrom  for  profit,  as  store  rooms, 
offices,  or  other  commercial  or  business  pur- 
poses, the  property  so  employed  does  not 
come  under  the  laws  exempting  property  de- 
voted to  charitable  purposes.  We  have  al- 
ready referred  to  the  Virginia  cases.  And  in 
Missouri,  for  instance,  the  constitution  and 
statute  exempts  property  "when  used  exclu- 
sively for  purposes  purely  charitable."  (Our 
constitution,  as  we  have  noted,  does  not  con- 
tain the  word  "exclusively.")  In  the  case  of 
Fltterer  v.  Crawford,  157  Mo.  61,  67  S.  W. 
632,  60  L.  B,  A.  191,  such  property  was  there 
held  exempted,  except  when  rented  out  for 
profit  In  Cumberland  Lodge  v.  Mayor  of 
Nashville,  supra,  the  constitution  exempted 
from  taxation  property  used  "purely"  for 
charitable,  educational  or  religious  purposes.. 
The  statute  exempted  all  property  belonging 
to  any  religious,  charitable  or  educational  in- 
stitution when  used  exclusively  for  those 
purposes.  The  court  held  that  the  word 
purely"  in  the  constitution,  and  the  word 
exclusively"  employed  in  the  statute,  were 
synonymous,  and  required  that  the  property 
be  used  wholly  for  charitable  purposes  and 
not  to  any  extent  for  profit  or  gain.  In 
Grand  Lodge  of  Masons  v.  Board  of  Review 
of  Moultrie  County,  supra,  it  was  held  that  a 
farm  conveyed  to  a  Masonic  lodge,  subject  to 
an  annual  charge  in  favor  of  the  grantor, 
and  for  the  benefit  and  as  a  home  for  sick 
Mlasons,  was  exempt  from  taxation  as  a  char- 
ity, and  that  the  reservation  in  favor  of  the 
grantor  did  not  affect  the  character  of  the 
property  as  a  charity.  In  Horton  v.  Colorado 
Springs  Masonic  Building  Society,  supra,  the 
property  involved  was  a  building  owned  and 
used  very  like  the  property  under  considera- 
tion here,  and  was  supported  by  funds  deriv- 
ed from  dues  and  donations,  and  used,  the 
evidence  shows,  like  the  funds  in  this  case  are 
used.  The  constitution  allowed  an  exemption 
of  property  used  "for  strictly  charitable  pur- 
poses," and  the  property  was  held  to  be  ex- 
empt* although  some  of  the  rooms  in  the 
building  were  used  for  entertainment,  and  a 
cigar  stand  was  maintained  for  the  accommo- 
dation of  members,  if  the  surplus  receipts 
therefrom  were  devoted  to  the  maintenance 
«f  the  building.    In  Plattsmouth  Lodge  No. 
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6,  A.  F.  &  A.  M.  V.  Oass  County,  supra,  the 
property  involved  was  the  second  story  of  a 
building  in  the  City  of  Plattsmouth,  Nebras- 
ka, with  the  furniture  therein,  used  exclu- 
sively for  lodge  purposes,  the  first  story  of 
the  building  being  occupied  by  a  bank,  and 
not  owned  by  the  lodge.  The  constitution  ex- 
empted from  taxation  property  used  exclu- 
sively for  agricultural  and  horticultural  so- 
cieties, for  school,  religious,  cemetery  and 
charitable  purposes,  when  so  provided  by 
g^ieral  law.  The  statute,  among  other  prop- 
erties, exempted  from  taxation  properties  in 
the  language  of  the  constitution  used  exclu- 
sively for  agricultural  and  horticultural  so- 
cieties, for  school,  religious,  cemetery  and 
charitable  purposes.  The  court  held  that  the 
property  of  the  lodge,  which  it  was  agreed 
was  used  exclusively  for  charitable  purposes, 
was  within  the  provisions  of  the  constitution 
and  statute,  and  was  therefore  exempt  from 
taxation.  In  referring  to  this  case,  counsd 
for  the  State  say  that,  as  the  stipulation  of 
facts  brought  the  case  clearly  within  the  pro- 
visions of  the  statute,  the  court  was  obliged 
to  hold  as  it  did,  that  the  property  was  ex- 
empt. In  the  case  here  the  facts  proven  and 
certified  show  that  the  property  of  the  temple 
society  is  used  exclusively  for  charitable  pur- 
poses. In  State  of  North  Dakota  ex  rel. 
Linde,  Attorney  General,  v.  Packard,  supra, 
the  constitution  required  the  Legislature  by 
general  law  to  exempt  from  taxation  property 
used  exclusively  for  school,  religious,  ceme- 
tery and  charitable  purposes.  The  statute 
enacted  in  pursuance  thereof  undertook  to 
exempt  from  taxation  x>ersonal  or  real  prop- 
erty owned  by  charitable  associations  known 
as  posts,  lodges,  chapters,  councils,  comman- 
deries,  consistories,  and  like  organizations 
and  associations  not  organized  for  profit 
grand  or  subordinate,  and  used  by  them  for 
places  of  meeting,  and  to  condilct  their  busi- 
ness' and  ceremonies,  provided  that  such  prop- 
erty is  used  exclusively  for  such  charitable 
purposes;  and  it  was  held  that  a  building 
belonging  to  a  Masonic  organization,  and  de- 
voted exclusively  to  Masonic  use,  the  greater 
portion  of  said  building  being  used  for  the 
place  of  meeting  in  which  to  conduct  the 
business  and  ceremonies  of  various  subordi- 
nate Masonic  bodies,  but  a  small  portion 
thereof  being  occupied  by  the  office  of  the 
grand  secretary,  was  exempt  from  taxation 
under  the  provisions  of  the  statute,  and  that 
the  legislature  had  not  exceeded  its  consti- 
tutional powers  in  enacting  the  statute. 

Some  of  the  cases  dted  hold  that  sndi 
property  is  none  the  less  exempt  as  being  de- 
voted exclusively  to  charitable  purposes,  be- 
cause the  charity  of  such  society  is  limited  to 
the  membership  thereof.  Petersburg  v.  Pe- 
tersburg Benev.  Mech.,Ass*n,  supra;  Horton 
v.  Masonic  Lodge,  supra;  Fltterer  v.  Craw- 
ford, supra ;  IndJ:anapolis  y.  Grand  Lodge, 
supra;  Portland  Hibernian  Benevolent  So- 
ciety V.  KeUy,  28  Or.  173,  42  Paa  3,  80  U  B, 
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A.  167,  52  Am.  St.  Rep.  769.  In  the  case  of 
Book  Agents  of  Ikl^ethodist  Episcopal  Church, 
South,  V.  Hinton,  92  Tenn.  188,  21  S.  W.  321, 
19  L.  R.  A.  289,  the  liberality  of  construction 
of  constitutions  and  statutes  observed  In  oth- 
er states  was  extended  to  the  property  of  an 
Incorporated  publishing  house  under  the  con- 
trol of  the  church,  which  did  some  secular 
work  in  its  job  office,  and  printed  and  manu- 
factured books  and  circulars,  in  the  interest 
and  under  the  auspices  of  the  church,  where- 
by it  raised  a  fund  to  support  its  worn'<>ut 
preachers  and  their  families. 

The  cases  mainly  relied  on  by  the  State 
are  cases  like  those  from  Pennsylvania,  Ohio 
and  Wisconsin,  where  the  constitution  and 
statutes  limit  such  exemptions  to  property  of 
a  purely  puhUc  character,  to  the  exclusion  of 
all  private  institutions,  such  as  we  have  in- 
volved here.  Philadelphia  v.  Masonic  Home, 
160  Pa.  672,  28  Atl.  954,  23  L.  Rw  A.  545,  40 


Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge.    . 

Suit  by  B.  L.  Drew  and  others,  by  guard- 
ian, against  W.  D.  Drew.  Judgmait  refusing 
an  interlocutory  injunction  and  plalntifite 
bring  error.   Affirmed. 

Alfred  Herrington,  Jr.,  of  Swainsboro,  for 
plaintiffs  In  error. 

E.  V.  Heath,  of  Waynesboro*  for  defend- 
ant in  error. 

GII/BERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  0,  J.,  absent 
because  of  sicknesa. 


(153  Qa.  130) 
RAVENEL  V.  STATE.     (No.  2928.) 


Am.  St.  Rep.  736;    Baraca  aub  v.  City  of  r.      .    -  /^      _.       *,,..«  ^^o. 

Madison,  167  Wis.  207,  167  N.  W.  258;  Gerkej  (Supreme  Court  of  Georgia.    March  18,  192Z) 

V.  Purcell,  25  Ohio  St  229, 

But  one  case  is  referred  to  where  the  cc«i- 
stitution  omtains  a  similar  provision  to  ours, 
and  where  it  was  held  that  the  property  of 
a  Masonic  lodge  is  not  exempt  from  taxation. 
That  is  the  case  of  Bangor  v.  Masonic  Lodge, 
73  Me.  432,  40  Am.  Rep.  369.  In  that  case 
the  court  undertook  to  aiH>ly  the  principles  of 
the  Pennsylvania  and  Ohio  cases,  controlled 
as  they  are  by  the  special  provisions  of 
constitutions  limiting  such  exemption  to  pub- 
lic charities,  although  conceding  that  Mason- 
ic lodges  are  charitable  institutions.  This 
decision  is  opposed  to  our  own  and  the  deci- 
sions of  Virginia  and  many  other  states,  as 
those  we  have  cited  and  many  others  will  at^ 
test.  A  review  of  all  the  cases  dted  by  coim- 
sel  and  related  to  the  subject  is  not  within 
the  reasonable  limits  of  this  opinion.  Those 
we  have  reviewed  illustrate  the  principles 
applicable  to  the  case  we  have  here. 

What  we  decide  here  is  that  the  property 
of  a  Masonic  order  devoted  exclusively  to  the 
purposes  of  its  business  as  a  charitable  and 
benevolent  organization  is  exempt  from  tax- 
ation under  the  constitution  and  laws  of  this 
State.  The  result  is  that  the  Judgment  of 
the  circuit  court  must  be  affirmed. 


(153  Ga.  126) 

DREW  et  al.  v.  DREW.    (No.  2824.) 
(Supreme  Court  of  Georgia.    March  18,  1922.) 

(SyUdbw  hy  the  Court.) 

Refusal  of  Intorlooutory  Injunction  not  error. 

This  was  a  suit  to  enjoin  the  sale  of  land 
'under  a  power  contained  in  a  security  deed. 
Under  the  pleadings  and  the  evidence  the  court 
did  not  err  in  refusing  to  grant  the  interlocu- 
tory injunction. 


(BitUalui  hy  the  Court.) 

1.  Rape  ^=s>5l(l)  —  Evitfenee  bold  to  aapport 
oonvictlon. 

We  cannot  say,  as  a  matter  of  law,  that 
the  verdict  was  without  evidence  to  support  it. 

2.  Rape  ^=s>5&(  15)— Inst  motion  as  to  matters 
that  must  bo  shown  held  substantially  oor« 
root. 

It  is  urged  that  the  court  erred  in  charg- 
ing the  jury  as  follows:  "I  charge  you  further, 
on  the  trial  of  rape,  it  is  essential  to  show, 
either  [by]  direct  or  indirect  evidence,  that 
actual  carnal  knowledge  or  carnal  sexual  inter- 
course, however  slight,  penetration  is  deemed 
necessary."  It  is  not  alleged  in  the  motion  tor 
new  trial  in  what  respects  this  charge  is  er- 
roneous. This  instruction  was  substantially 
correct.  Wesley  v.  State,  66  Ga.  781;  Morris 
V.  State,  54  Ga.  440. 

3.  Criminal  law  <S=s>10e4(7),  1 064 1/2— Ground 
of  motion  not  considered  when  not  showing 
error,  not  verified  by  Judge,  and  Indoflnlte  and 
general. 

No  error  is  assigned  in  the  ground  of  the 
motion  for  new  trial  alleging  that  the  court  did 
not  caution  the  jury  that  they  should  disre- 
gard certain  applause  on  the  part  of  the  spec- 
tators when  a  certain  witness  was  testifying. 
Besides,  this  ground  is  too  indefinite  and  gen- 
eral to  enable  this  court  to  ascertain  therefrom 
what  transpired  on  this  occasion;  and  the  re- 
cital of  facts  therein  stated  is  not  verified  by 
the  trial  judge.  For  these  reasons  this  ground 
cannot  be  considered. 

4.  Criminal  law  ^5=s>1064(7)— <around  of  motion 
asserting  that  facts  roqulred  full  charge  held 
too  general. 

In  the  third  ground  of  the  amended  motion 
it  is  alleged  that  "the  facts  in  the  case  required 
a  full  and  complete  charge,  including  the  defini- 
tion of  expert  testimony."  This  ground  is  so 
general  that  no  question  is  presented  for  deci* 
sion  by  this  court.  Besides,  there  is  no  com- 
plaint of  error  therein. 


#*■ 
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9.  Criminal  law  <S=9l06^4)— WItnesaes  <&=» 
78— Victim  of  rape  properiy  permitted  to  tes- 
tify on  evidenoe  siiowlng  tiiat  siie  possessed 
sufllclent  strength  of  mind;  nothing  present- 
ed for  oonslderation  by  ground  not  assigning 
error  on  any  ruling. 

.  The  court  did  not  err  in  permitting  the  Tic- 
tim  of  the  alleged  rape  to  testify  against  the 
defendant,  on  the  ground  that  she  was  mental- 
ly incapable  of  so  doing;  there  being  evidence 
that  she  possessed  sufficient  strength  of  mind 
to  render  her  competent  to  testify.  Besides, 
in  the  ground  of  the  motion  for  new  trial  rais- 
ing this  question  no  error  is  alleged  in  any 
ruling  of  the  court  concerning  this  matter; 
and,  no  error  being  lUleged,  there  is  nothing 
for  this  court  to  pass  upon. 

Error  from  Superior  Court,  Hart  County; 
W.  li.  Hodges,  Judge. 

Wm  Ravenel  was  conyleted  of  rape,  and 
he  brings  error.    Affirmed. 

The  defendant  was  indicted  for  rape,  al- 
leged to  have  been  committed  by  him  on  Fan- 
nie Nixon  on  Septemb^  15,  1921,  In  the  coun- 
ty of  Hart,  this  state.  The  evidence  for  the 
state  was  as  follows: 

BVinnie  Nixon  testified: 

That  she  was  a  widow,  51  or  52  years  of 
age.  Doc  Adams,  Mr.  Temples,  her  brother 
Charlie,  and  Mit<di  Adams  were  her  closest 
neighbors.  Her  house  fronts  on  the  public 
road,  not  far  from  it.  Doc  Adams  lived  not 
very  far  from  her  house,  in  holloing  distance. 
On  or  about  September  15  (the  triid  occurred 
October  13,  1921),  Thursday  night  three  weeks 
ago,  she  was  at  home  alone.  She  went  to  bed 
about  dark,  or  a  little  after;  does  not  recollect 
whether  she  had  a  light,  but  guesses  she  did. 
She  had  a  light.  Will  Ravenel  and  Rufus 
Adams  are  all  that  she  heard  of  coming  to  her 
house  that  night.  There  might  have  been  one 
or  two  more.  Sometimes  there  are  so  many 
running  up  and  down  the  road.  She  has  been 
living  in  war  since  her  husband  died.  Will 
Ravenel  came  to  her  house,  and  Rufus  Adams 
daims  they  were  together.  She  felt  like  it 
was  about  12  o'clock  in  the  night.  She  heard  a 
calling  and  a  knocking  when  they  came  to  her 
house.  It  was  just  knocking  at  the  door  and 
kept  knocking.  Rufus  Adams  was  knocking. 
She  let  him  in.  When  he  came  in  he  said  that 
he  had  a  little  whisky  out  there  that  he  had 
gone  off  for  and  had  for  his  boy.  He  saidy 
"Aunt  Fannie,  I  thought  you  were  sick,  and  I 
thought  I  would  stop  and  give  you  some  of  it;** 
and  she  told  him  she  did  not  care  much  about 
it,  but  he  could  pour  her  out  some.  She  had 
gotten  out  of  bed,  opened  the  door,  and  lit 
a  lamp.  She  did  not  go  outside  of  the  house. 
The  whisky  was  brought  inside  of  the  house. 
About  a  half  teacupful  was  poured  out  for  her. 
She  drank  a  little  of  it,  and  the  balance  next 
morning.  Rufus  said  Will  Ravenel  was  with 
him.  She  saw  the  bulk  of  Will  Ravenel  out 
there  in  the  road.  She  had  been  knowing  Will 
Ravenel  all  the  year.  He  had  been  passing  up 
and  down  the  road  all  the  year,  and  he  took 
charge  of  the  stables  like  they  were  his.  Does 
not  know  where  he  kept  his  mules,  but  his  wag* 
on  and  buggy  stayed  out  there  under  the  shel*  ' 


ter.  Rufus  did  not  stay  at  her  house  very  long 
after  he  got  there.  She  told  Rufus  that  this 
did  not  look  nice  at  all,  coming  here  at  this 
time  of  the  night;  told  him  he  ought  not  to  be 
coming  here  waking  her  up.  When  she  waked 
up  she  heard  them  talking,  and  she  said:  "  'If 
you  are  going  to  bring  me  any  whisky,  teU  Will 
to  go  on.'  I  didn't  want  him  to  be  in  my  house 
and  nobody  here  but  me."  Rufus  said  he  was 
going  to  leave  her;  said  he  was  going  home. 
She  saw  the  bulk  of  the  man  out  there  in  the 
road  come  into  her  house.  He  Jerked  hold  of 
her  arms  and  told  her  that  he  was  going  to 
kill  her.  That  was  after  Rufus  left  It  did 
not  seem  like  it  was  more  than  five  or  six  min- 
utes. After  Rufus  Adams  left.  Will  Ravenel 
came  to  her  house.  He  jumped  into  the  door  and 
grabbed  her  by  the  arm.  The  door  was  open. 
When  he  came  into  the  house,  he  said  he  was 
going  to  kill  her.  After  he  said  that  he  jerked 
her  on  into  the  back  room,  throwed  her  down 
on  the  bed,  choked  and  smothered  her  with 
quflts.  When  he  first  came  into  the  house  he 
took  hold  of  her  arms  and  shut  the  door  after 
him.  She  was  in  the  front  room  when  he  came 
into  the  house,  and  she  was  carried  from  tiiere 
to  the  back  room.  At  the.  time  he  grabbed  hold 
of  her  he  tried  to  make  a' wife  out  of  her;  that 
is  what  he  tried  to  do,  but  he  did  not.  (The 
stenographer  here  made  this  note:  "Tlie  wit- 
ness had  turned  her  head  to  one  side,  and  he 
understood  her  to  say  in  a  low  tone  of  voice, 
'but  he  didn't'")  He  choked  her  untU  she 
could  not  put  her  hands  on  her  face,  throat,  or 
breast  anywhere  for  two  or  three  days.  He 
had  murdered  her,  because  she  knows  she  will 
die.  She  ha<|  just  as  well  be  dead  now.  She 
had  done  suffered  10,000  deaths.  She  was  try- 
ing to  get  away  from  him,  and  she  screamed 
and  holloed  as  loud  as  she  could.  She  thought 
somebody  would  hear  her  and  come  to  her. 
She  told  him  to  turn  her  loose,  and  it  was  not 
his  place;  that  she  was  at  home  and  was 
not  boarding  him  at  all,  and  he  did  not  have 
any  business  there  at  all,  for  she  did  not  give 
him  any  provocation  to  be  there. 

In  regard  to  stating  whether  or  not  she  said 
a  while  ago  that  he  tried  to  make  a  wife  out 
of  her,  she  guesses  so.  He  had  hold  of  her 
arm  and  choked  and  smothered  her.  Besides 
choking  her,  he  mashed  her;  besides  mashing 
her,  acted  like  a  dog,  she  reckoned.  When  he 
choked  her  and  carried  her  into  the  back  room, 
he  had  sexual  intercourse  with  her;  that  is 
what  he  tried  to  have.  She  had  on  the  clothes 
that  she  had  been  wearing  that  day;  does  not 
recollect  that  she  had  pulled  off  her  dothes  to 
retire.  She  might  have  laid  down  with  her 
clothes  on.  Sometimes  she  does.  Thinks  she 
laid  down  with  her  clothes  on.  When  Alex 
came  after  her  she  pulled  her  clothes  off,  strip- 
ped, and  put  on  some  clean  dothes.  On  this 
particular  night  she  remembers  this  party  who 
pulled  up  her  dothes  and  had  sexual  inter- 
course with  her.  There  were  bruises  on  her 
body.  Her  neck  was  dawed  and  scratched  up 
clean  down  to  there  on  her  neck  (indicating). 
She  spit  up  lumps  of  blood  all  the  next  day. 
After  this  person  did  this,  he  broke  and  run. 
He  broke  through  the  dining  room  and  bedroom 
and  went  on  home.  The  reason  she  knows 
that  is,  she  saw  the  bulk  of  him.  She  tried  to 
get  to  the  door  to  see  where  he  went.  This 
happened  on  Thursday  night    With  reference 
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to  how  many  weeks,  "Wasn't  It  last  week?" 
She  does  not  know  what  month  it  was  in.  With 
further  reference  to  how  many  weeks  it  has 
been,  she  said,  'Wasn't  it  last  week  when  it 
was  done?"  Dr.  Hailey  and  yon  (referring  to 
the  solicitor  general)  come  down  there;  yon 
have  better  minds*'  than  she  has:  This  happen- 
ed in  Hart  county.  The  next  day  after  this 
happened  she  never  saw  anybody  but  Mitch 
Adams  hauling  syrup  cane,  and  saw  an  automo- 
bile. She  was  lying  down  most  of  the  time; 
could  not  hardly  be  up  at  all.  In  regard  to 
whether  she  saw  anybody  passing  the  house  the 
next  day,  she  told  the  solicitor  general  that 
all  she  knew  that  was  Mitch  Adiams  hauling 
syrup  cane.  Mitch  came  into  the  big  road,  but 
she  did  not  speak  to  him,  and  why  she  did  not 
was  she  was  bad  off.  Little  Blitch  Adams  was 
the  first  person  she  told  about  this  transaction. 
She  told  him  she  wanted  him  to  go  to  Alice  and 
let  them  know  it  at  once,  and  she  wanted  to 
have  some  one  come  down  and .  swear  out  a 
warrant  and  put  him  in  JaiL  She  did  not  want 
him  to  come  back  to  finish.  That  was  on  the 
next  day.  She  does  not  recollect  what  time  of 
day  it  was,  but  it  was  about  11  o'clock.  The 
reason  why  she  did  not  tell  somebody  about  it 
sooner,  she  went  out  to  get  Bufus  Adams,  and 
told  him  to  come  up,  but  he  did  not  come. 
When  he  did  come  on  Saturday,  she  thinks  it 
was,  he  said,  "Aunt  Fannie,  I  wouldn't  tell  this; 
I'  don't  believe  it  looks  so  bad."  Explaining 
why  she  did  not  make  an  outcry  sooner  about 
this,  she  said,  "Bir.  Skelton,  would  you  feel 
like  going  and  striking  off  up  here,  when  yon 
couldn't  touch  your  throat  or  face  or  nothing 
with  your  hands  and  coughing  up  blood?"  She 
thinks  she  would  have  been  dead  in  two  or 
three  days.  The  reason  she  did  not  tell  some- 
body about  it,  there  was  nobody  to  teU.  She 
told  little  Mitch  Adams,  and  asked  him  to  go  to 
Alice  and  let  them  know  about  it  She  wanted 
him  to  come  down  and  swear  out  a  warrant,  and 
have  him  where  he  would  not  bother  anybody 
else.  Mr.  Temples  came  to  her  house-Hshe 
does  not  remember  when— but  he  came  up  there 
and  came  too  late  and  got  Mr.  Kidd  and  got 
Sheriff  Brown  and  Dr.  Hailey  and  sent  them 
down  there.  Somebody  came  in  her  house  and 
she  asked  who  was  that,  and  he  said,  'Will 
BaveneL' " 

Croes-examlnation : 

''When  Bufe  came  in  with  Will  Bavenel,  I 
saw  him  with  Bufe.  He  was  out  in  the  road. 
Q.  Do  you  think  you  wouldn't  know  anybody 
that  come  into  your  house?  A.  I  told  you 
when  Will  come  back  the  second  time  the  light 
was  burning.  That  was  at  the  time  Will  come 
in  the  door.  I  told  you  a  while  ago  it  was  four 
or  five  minutes  after  Bufe  left  until  Will  come 
back  the  second  time." 

Rofng  Adams,  for  the  state,  testified: 

'1  live  something  like  200  yards  from  Mrs. 
Fannie  Nixon's.  Mr.  Temples  lives  In  about 
400  yards.  WUl  Bavenel  lives  about  a  quarter 
of  a  mile  from  Mrs.  Nixon's.  I  remember  the 
time  of  this  alleged  offense.  Was  with  Will  be- 
fore night,  and  was  with  him  when  we  come  by 
the  home  of  Mrs.  Nixon.  It  was  about  12 
o'clock,  I  guess.  Stopped  there  with  the  inten- 
tion of  giving  her  a  drink  of  whisky,  if  she 
wanted  it.  There  was  a  light  in  the  house. 
Went  up  thero  and  knodced  on  tho  door,  and 


she  came  to  the  door.  She  asked  me  to  come 
in.  Told  her  I  did  not  have  time.  She  asked 
who  was  with  me.  I  said,  'Will.'  I  said,  'Will 
has  a  drink  of  whisky  and  wants  to  give  you  a 
drink.'  I  said,  *If  you  want  a  drink,  I  will  give 
you  a  drink.'  She  said,  'All  right.'  She  got  a 
cup.  I  carried  it  to  him,  and  Will  poured  it 
half  full.  When  he  poured  out  the  liquor,  he 
said,  'I  have  got  to  go  home,  and  am  going 
through  the  field.'  Will  was  about  25  yards 
from  the  house,  on  the  back  side.  Will  left 
Mrs.  Nixon's  first.  It  was  about  four  or  five 
minutes  before  I  left.  He  went  towards  his 
home.  Don't  know  what  become  of  him  from 
that  time  on.  Didn't  see  him  any  more  that 
night.  I  went  home.  Mrs.  Nixon  was  standing 
in  the  dotfr,  and  I  handed  her  the  whisky  in 
the  cup.  She  set  it  down  in  the  hall.  Told  her 
I  wanted  to  get  a  match.  She  went  and  got 
a  match.  I  lighted  a  cigarette  and  went  home. 
My  house  is  in  plain  view  of  her  house.  It  is 
about  200  yards,  I  guess.  When  I  got  home  I 
went  to  bed.  Didn't  see  Mrs.  Nixon  until  the 
next  morning.  She  came  to  the  top  of  the  hill 
and  holloed  for  some  of  us  to  go  up  there.  No- 
body went.  She  was  about  25  yards  from  the 
house.  Didn't  go  to  her  house  until  Saturday 
morning;  this  was  on  Friday  evening.  She 
made  complaint  of  something  happening  to  her. 
She  said  that  he  came  in  and  grabbed  her.  She 
made  complaint  of  having  been  assaulted  or 
raped.  On  Saturday  when  I  saw  her,  her  neck 
was  scratched  up.  There  seemed  to  be  cut 
places  on  her  ned^  and  on  each  side  of  her 
throat,  and  it  looked  like  it  had  been  done  with 
finger  nails.  Didn't  observe  any  other  marks 
of  violence  of  a  more  aggravated  nature,  but 
saw  those  on  her  throat." 

Gross-examination : 

"Saw  Will  on  Friday.  He  was  at  his  home. 
Went  to  see  if  I  could  get  him  to  help  pull  cane 
fodder.  Saw  him  on  Thursday  evening  and 
Thursday  night.  He,  his  boy,  and  I  went  to 
Mr.  William  McGurley's.  Don't  think  we 
brought  any  whisky.  I  taken  a  drink  that  night 
after  we  got  back  home.  In  coming  back  from 
the  fish  fry  we  passed  by  our  house  before  we 
got  to  Mrs.  Nixon's.  The  reason  I  went  up  the 
road  with  Will,  he  said  that  he  wanted  to  see 
Charley  Stowers,  and  he  Insisted  on  me  going 
up  the  road  with  him.  I  didn't  go  up  there. 
Win  went  on  towards  Oharlie's.  He  went  up 
here  with  me  and  passed  by  Mrs.  Nixon's  house. 
Stopped  at  Booze's  house.  Will  was  gone  down 
the  road  10  or  15  minutes.  I  sat  on  the  side  of 
the  road.  That  was  about  400  or  500  yards 
from  Mrs.  Nixon's  house.  There  was  a  light 
down  there  at  her  house.  Will  didn't  see  the 
light  when  we  were  at  Booze  Temple's.  Saw 
the  light  at  her  house  while  passing  only.  Will 
left  me  at  Booze's,  and  I  sat  down  on  the  bank. 
Going  up  the  road  I  took  a  pretty  good  swal- 
low of  whisky,  something  like  half  a  teacup- 
ful.  I  suppose  it  was  homemade.  Will  had  it 
and  give  it  to  me.  It  was  in  a  gallon  jug. 
Austin  was  not  along.  He  went  on  home  when 
he  came  back  from  the  fish  fry.  WiU  took  a 
drink.  When  we  got  back  to  the  house,  my 
father  walked  in  and  went  to  bed.  I  suppose 
it  was  about  half  past  11  or  12  o'clock.  Aus* 
tin  got  out  in  the  yard,  and  Will  told  him  to 
go  on  home,  and  said,  'You  are  pretty  drunk; 
make  it  if  you  can.'  Will  suggested  that  I  go 
up  to  Charley  Stowers'  with  him.    I  wanted  to 
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get  some  tobacco.  Mr.  Temples  run  a  store  be- 
fore you  get  to  Charlie's.  After  I  got  up  there 
it  was  late,  and  I  wouldn't  get  him  up  and  get 
me  some  tobacco.  Stopped  there  at  Booze's 
and  went  on.  When  we  got  back  to  Mrs.  Nix- 
on's house  I  saw  a  light  burning.  The  door 
wasn't  open.  Aunt  Fannie  was  standing  in  the 
door  when  I  left  Stayed  there  something  like 
5  minutes  after  Will  left  Didn't  see  Mrs.  Nix- 
on taking  any  whisky  while  I  was  there,  but 
handed  it  to  her.  Will  said  that  he  wanted  to 
give  her  a  drink.  I  said,  'All  right;  don't  go 
up  in  the  yard.'  There  was  about  a  gallon  in 
the  jug.  I  said,  'If  she  wants  any  whisky, 
I  will  bring  it  np  there,  and  I  will  bring  a 
glass.'  I  don't  want  her  to  see  this  whisky. 
Will  was  standing  there  in  the  door.  •  The  moon 
was  shining.  I  went  to  the  porch,  asked  her 
if  she  wanted  a  drink,  and  she  said  '^es,'  and 
she  got  a  glass,  and  gave  her  a  half  teacupfuL 
When  I  left  Mrs.  Nixon  to  go  to  my  house,  I 
went  to  the  back  door  to  a  little  room  on  the 
far  side,  which  was  away  from  Mrs.  Nixon's. 
Saw  Mrs.  Nixon  the  next  morning  at  a  distance, 
but  was  not  dose  enough  to  talk  to  her.  She 
holloed  for  some  one  of  us  to  go  there,  but 
nobody  went.  The  reason  why  was  we  were 
fixing  to  go  to  the  field,  and  I  was  in  a  hurry. 
She  didn't  hollo  like  she  needed  help,  but  she 
wanted  some  of  us  to  come  there.  Didn't  tell 
her  not  to  say  anything  about  Will." 

Mitch  Adams,  Jr.,  for  the  state,  testified: 

"I  am  a  son  of  L.  B.  Adams.  I  live  about 
200  yards,  I  suppose,  from  Mrs.  Fannie  Nix- 
on's. Her  home  is  in  view  of  my  home.  I 
remember  the  time  of  this  alleged  assault, 
which  happened  in  the  month  of  September, 
about  the  15th,  on  Thursday  night,  I  think. 
Saw  Mrs.  Nixon  on  Saturday  following,  about 
12  o'clock,  at  her  home.  I  went  to  Booze  Tem- 
ples' store,  and  passed  by,  and  she  holloed  to 
me  and  said  she  had  something  to  tell  me.  She 
said  somebody  had  come  there  and  had  inter- 
course with  her.  She  said  she  had  been  raped. 
She  wanted  me  to  see  about  her,  and  she  said 
that  he  treated  her  like  she  was  his  wife.  I 
went  to  the  store  and  told  them  not  to  say  any- 
thing until  I  went  to  Alex  and  told  him.  Told 
Booze  about  it  first,  and  if  he  saw  Alex  to  tell 
him.  Rufus  Whitney,  his  brother-in-law,  came 
down  the  road,  and  she  told  him.  I  went  to 
town  and  told  Mr.  Eadd.  Mr.  Kidd  went  and 
got  him  Saturday  evening.  That  was  the  first 
night  I  had  seen  Mrs.  Nixon  during  that  week. 
Mrs.  Nixon  is  «bout  50  years  old,  and  is  a 
weak  woman.  She  had  the  fever  one  time,  and 
lost  her  health.' 


It 


Cross-examination : 

"This  thing  happened  on  Thursday.  Don't 
remember  whether  I  passed  Mrs.  Nixon's  house 
that  day.  Saw  Will  Friday.  Saw  him  over 
there  at  his  house,  when  I  went  over  there 
early  in  the  morning.  Went  to  Will's  early 
Friday  morning  about  a  half  hour  by  sun.  Will 
was  just  getting  up  while  I  was  there.  Had 
a  drink  that  morning  out  of  a  gallon  jug.  Will 
give  me  the  jug  and  all  that  was'  in  it.  The 
first  conversation  I  had  with  Mrs.  Nixon  was 
on  Saturday  about  12  o'clock.  She  said  I  was 
the  first  one  she  had  told  it  to.  Mrs.  Nixon 
had  a  severe  spell  of  fever  about  10  years  ago. 
She  is  not  as  bright  as  the  brightest,  but  her 
mind  is  such  that  she  knows  people,  and  she 


talks  with  a  reasonable  degree  of  intelligence 
in  ordinary  conversation.  She  is  able  to  take 
care  of  herself." 

Monroe  Kidd,  for  the  state,  testified: 

"I  know  Will  Ravenel.  He  weighs  about  175 
pounds,  I  should  judge,  and  I  reckon  he  is  a 
pretty  stout  man.  I  was  brought  information 
to  the  effect  that  Mrs.  Nixon  had  been  assault- 
ed. An  arrest  was  made.  After  the  arrest  I 
went  to  the  home  of  Mrs.  Nixon.  Mrs.  Nixon 
was  on  the  front  porch  lying  on  a  pallet  and  I 
observed  abrasions  on  her  neck.  The  collar  of 
the  dress  was  tbrn.  The  left  side  of  the  neck 
was  bruised  and  considerably  swollen.  The 
skin  was  broken  about  the  collar.  In  my  opin- 
ion these  wounds  and  abrasions  were  made  with 
the  hands  and  fingernails.  The  breaks  on  the 
skin  indicated  that  she  had  been  choked.  She 
was  very  weak  and  could  scarcely  talk,  but 
she  was  rationaL  She  knew  me,  but  did  not 
know  Mr.  Brltt  Brown.  Her  conversation  indi- 
cated that  she  was  rational.  He  mind  was 
normal.  She  was  excited,  but  after  a  minute  or 
such  a  matter  she  became  quiet,  and  related 
the  circumstances  to  Mr.  Brown,  myself,  and 
Mr.  Temples.  I  have  known  her  for  something 
like  32  years.  For  the  past  10  years  she  has 
been  physically  weak,  and  her  physical  condi- 
tion is  not  such  as,  to  enable  her  to  have  much 
powers  of  resistance." 

CTOss-ezamlnation : 

"In  stating  that  she  was  rational  I  didn't 
mean  that  she  was  in  possession  of  all  her  sens- 
es. I  meant  that  her  mental  condition  was  as 
good  as  it  has  been  in  the  past  10  years.  Her 
mental  condition  has  not  been  the  best  for 
the  last  10  years.  It  was  caused  from  fever. 
The  throat  around  the  collar  of  the  dress  waa 
scratched  on  both  sides,  as  if  it  had  been 
clawed  with  finger  nails.  This  part  of  the 
neck  was  swollen  and  bruised,  as  if  it  had 
been  squeezed.  That  was  in  front.  A  man  with 
a  big  hand  could  get  nearly  around  her  throat 
The  swollen  place  was  on  the  side  of  her  neck. 
Didn't  see  any  blue  place  on  the  goosle»  but  it 
was  red.  Don't  know  positively  that  she  waa 
scratched  with  finger  nails.  It  is  possible  that 
she  could  have  scratched  herself,  but  she  could 
not  have  bruised  this  and  have  caused  this  side 
of  her  neck  to  have  been  swollen.  The  only 
bruises  I  saw  were  on  the  throat  and  neck. 
Haven't  got  anything  against  WilL  I  want  to 
see  him  have  a  fair  trial,  justice.  I  think  he 
is  the  meanest  nigger  I  ever  saw.  Mrs.  Nixon 
is  in  a  weak  condition,  which  I  attribute  to  her 
sickness.  She  hasn't  the  best  of  mental  con- 
dition. Have  seen  hier  when  she  was  irrational. 
Don't  remember  the  exact  time  when  it  was, 
but  Dr.  Hailey  and  I  went  down  there  once  to 
treat  her  husband,  John,  and  at  that  time  she 
was  not  normal  or  rational.  She  just  seemed 
nervous  at  that  time  and  talked  about  every- 
thing.   That  has  been  10  or  15  years.' 


ft 


Dr.  W.  I.  Hailey,  for  the  state,  Cestlfled: 


tt 


'Am  a  practicing  physician  at  HartweU. 
Have  been  engaged  in  the  practice  about  29 
years.  I  know  Mrs.  Fannie  Nixon,  and  have 
known  her  about  that  long.  I  practiced  for  her 
and  her  family,  and  with  her.  It  has  been  since 
her  spell  of  sickness.  Several  years  ago  she 
had  a  spell  of  typhoid  fever.     Since  then  I 
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have  visited  her  as  a  physician  a  number  of 
times.  Have  observed  her  on  the  streets,  and 
at  other  times  when  I  visited  her  in  a  profes- 
sional way.  She  has  been  physically  weak  most 
of  the  time.  Her  mental  condition  has  been 
fairly  good;  it  has  not  been  good,  but  fairly 
good.  From  my  knowledge  of  her  in  the  past 
10  years,  in  my  opinion  Mrs.  Nixon  is  a  woman 
who  possesses  such  a  degree  of  mentality  as 
to  enable  her  to  distinguish  right  and  wrong. 
In  her  physical  condition  she  is  not  strong 
enough  to  engage  in  a  continuous  resistance 
against  force.  She  is  a  woman  of  such  physical 
weakness  as  to  be  easily  overcome  by  force.  I 
remember  the  day  of  this  alleged  assault.  Saw 
her  on  the  24th  of  September,  and  it  was  al- 
leged to  have  been  on  Thursday  night  before. 
Was  there  on  Saturday  evening.  I  made  a 
physical  examination  of  Mrs.  Nixon,  and  found 
marks  of  violence  or  abrasions.  She  had  been 
choked,  and  finger  nails  had  cut  into  the  skin 
on  one  side.  From  the  character  of  the  abra- 
sions I  could  determine  that  they  had  been 
made  by  finger  nails.  The  left  side  of  her 
neck  was  swollen.  She  was  scratched  badly 
where  the  choking  was.  The  outer  skin  was 
scratched  off  and  showed  signs  of  blood  where 
the  finger  nails  went  into  the  outer  skin.  At 
the  time  I  saw  it  it  was  not  bleeding.  It  was 
a  draw  cut  with  finger  nails  into  the  middle 
skin.  The  abrasions  of  the  skin  were  of  suffi- 
cient depth  to  cause  a  scab  to  form,  and  I 
observed  the  scab  one  week  after  I  made  the 
first  examination.  I  found  marks  of  violence 
on  her  legs.  On  her  left  and  right  legs  I  found 
blue  places.  The  blue  places  were  done  with 
a  sharp  instrument,  with  pressure  of  some 
kind.  Found  some  red  places  below  the  knee. 
There  were  two  or  Uiree  on  each  side  of  the 
leg.  She  was  complaining  very  much  with  her 
left  foot.  There  were  signs  of  soreness 
around  the  chest.  She  could  hardly  stand  for 
me  to  move  her  shoulder  from  one  side  to  the 
other  to  examine  whether  she  had  a  broken 
bone.  She  could  not  stand  for  me  to  examine 
her.  That  was  from  soreness.  She  said  she 
was  spitting  blood,  but  I  did  not  see  any  at  that 
time.  Made  an  examination  of  her  private 
parts.  Found  the  vagina  and  the  vulva  con- 
gested, swolle^  and  I  found  inside  of  the  vulva 
matter  like  sSninal  fluid  or  vaginal  mucous. 
By  congestion  I  mean  a  swollen  condition, 
which  is  an  indication  of  sexual  intercourse; 
and  there  were  reasons  to  indicate  that  sexual 
Intercourse  or  violation  of  the  woman  had  oc- 
curred^ The  congested  condition  of  the  vagina 
and  vulva  was  brought  about  by  penetration 
of  some  kind,  which  I  think  was  done  with  the 
male  organ.** 

Cross-examination  i 

**I  went  down  there  at  the  solicitation  of 
Alex  Temples,  her  son-in-law.  He  told  me  she 
had  been  raped.  Didn't  find  any  bruises  on 
the  throat,  but  cuts  with  the  finger  nails.  I 
think  I  can  tell  finger  nail  cuts  from  a  scratch 
by  the  shape  and  appearance.  There  were  five 
on  one  side  and  one  on  the  other.  The  thumb 
nail  was  on  one  side,  and  ^ve  on  the  other, 
llie  neck  was  scratched.  In  making  an  exami- 
nation of  the  vagina  I  found  matter  that  look- 
ed like  semen— vaginal  mucous.  I  know  how 
semen  looks.  I  don't  know  that  mucous  out 
of  the  nose  looks  the  same  way.  It  has  a  dif- 
ferent appearance.    I  don't  know  what  it  was,  | 


but  it  looked  like  semen  more  than  anything 
else.  How  I  know  it  was  a  mucous  discharge; 
it  looked  like  it.  I  did  not  say  it  was  all  mu- 
cous ;  I  said  semen.  Didn't  carry  a  microscope. 
In  a  great  many  persons  after  they  are  passed 
40  years  an  emission  might  take  place  without 
spermatozoa.  An  examination  of  a  normal  man 
30  or  40  years  of  age  will  disclose  spermatozoa 
nine  times  out  of  ten.  It  is  owing  to  the  num- 
ber of  times  sexual  intercourse  has  been  had 
and  ^e  short  length  of  time.  If  the  alleged 
offense  took  place  on  the  15th  and  I  went  there 
on  the  24th,  I  would  have  gone  nine  days  later. 
I  weAt  there  the  second  day.  I  was  there  on 
Saturday  after  it  was  alleged  to  have  been 
done  on  Thursday.  The  24th  is  the  time  I 
went  there.  If  you  make  a  examination  of  se- 
men, it  will  disclose  a  germ.  A  discharge  of  a 
woman  is  a  germ  which  is  called  an  ovum.  I 
don't  think  I  would  have  discovered  spermato- 
zoa, if  there  had  been  sexual  intercourse,  nine 
times  out  of  ten,  if  I  had  made  an  examination. 
If  intercourse  had  taken  place  between  Mrs. 
Nixon  and  this  man  here,  and  he  had  gonorrhea, 
it  might  or  might  not  have  shown  up  in  Birs. 
Nixon  by  this  time.  It  is  not  true  that  in  a 
good  many  cases  a  person  is  almost  certain  to 
catch  gonorrhea.  Gonorrhea  is  catchable,  but 
no  man  can  say  what  percentage  of  gonorrhea 
is  catchable.  Mrs.  Nixon  is  not  mentally 
strong,  and  she  is  not  physically  strong.  In 
1919  I  was  on  the  jury  that  committed  her  to 
the  asylum.  She  was  not  in  a  mental  or  physi- 
cal normal  condition  at  that  time.  The  only 
thing  we  had  in  view  at  that  time  was  to  have 
her  cared  for  by  some  special  man,  and  in  cop* 
pany  with  Dr.  Meredith  she  was  adjudged  a  fit 
subject  for  the  lunatic  asylum  on  the  28th  day 
of  November,  1919.  Her  mental  condition  is 
better  and  has  been  better  since  that  time. 
There  is  no  question  in  my  own  mind,  from 
my  experience  and  my  examination  of  her,  but 
that  she  has  had  sexual  intercourse.  I  am  pos- 
itive about  that.    I  believe  she  has  been  raped. 

I  am  not  positive  that  this  defendant  did  it.*' 

William  McGarley,  for  the  defendant,  testi- 
fied: 

"Was  at  home,  I  recall,  part  of  the  time  on 
Thursday  night  about  the  time  of  the  alleged 
rape.  On  Thursday  night  I  carried  Will  and 
Austin  to  a  fish  fry,  and  Doc  Adams  and  Rufus 
Adams  went  with  me.    I  got  home  about  10  or 

II  o'clock.  In  regard  to  where  Will  went,  they 
got  out  and  went  home.  They  left  my  house. 
They  went  in  the  direction  of  home.  Doc  and 
Rufus  were  with  him  and  Austin.** 


Cross-examination : 

"In  going  home  he  would  go  by  Doc  Adams. 


*  w 


Willie  Tate,  for  the  defendant,  testified: 

"I  know  this  negro  over  there.  Saw  him  in 
Elberton  three  weeks  ago,  I  suppose.  I  was 
in  jail.  I  saw  his  penis.  It  looked  like  there 
was  some  kind  of  disease,  dap  I  suppose, 
wrong  with  it." 

Cross-examination : 

"I  am  not  a  doctor.  It  looked  like  it  was 
running,  and  judging  from  mine  (I  have  had  the 
same  thing),  it  looked  like  to  me  it  was  in  the 
same  shape  mine  was  in.  He  had  a  bottle  like 
that  (indicating),  but  smaller  than  that,  but  the 
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^ame  kind  of  medicine,  and  I  law  him  nsing  it. 
It  cared  me.** 

B.  R.  Brown,  for  the  defendant,  testifled: 

"I  went  to  the  jail  in  Elberton  with  this  ne- 
gro on  the  24th  of  September.  Had  a  conver- 
sation with  Rufns  Adams  down  here  in  front  of 
the  store.  It  was  on  Saturday  evening;  and 
he  said  that  he,  his  father,  Will,  and  several 
others  went  down  below  Negro  Sardis'  to  a 
fish  fry,  and  they  got  hold  of  some  liquor,  and 
they  all  got  pretty  drunk,  and  they  came  back 
by  home,  and  his  father  stopped  here  at  home, 
and  him  and  Will  started  to  Chaiiie  Stowers*, 
and  they  stopped  at  Mrs.  Fannie  Nixon's,  and 
Will  wanted  to  give  her  a  drink.  Rufus  said 
that  he  went  and  asked  her  if  she  wanted  a 
drink  of  liquor,  and  she  said,  'All  right,'  and  he 
poured  out  what  he  thought  was  a  reasonable 
drink.  He  said  she  said  to  fill  up  the  cup,  and 
he  filled  it  up  and  she  drink  it;  then  she  said 
to  pour  out  a  drink  for  the  next  morning,  and 
he  did  that  They  then  went  to  Charlie  Stow- 
ers',  and  Rufus  said  they  come  back,  he  went 
home,  and  Will  went  home.  He  said  that  Will 
went  to  Idiss  Fannie's  and  caused  this  trouble, 
80  she  said.  He  insisted  that  a  mob  was  going 
to  kiU  him." 

Cross-examination : 

*'He  said  that  this  alleged  offense  was  com- 
mitted on  Thursday  night,  and  this  was  on  Sat- 
urday evening,  just  two  days  afterward." 

Austin  Ravenel,  tor  the  defendant,  testi- 
fied: 

'"Think  I  am  14.  Heard  Pa  say  that  Last 
time  I  saw  him  before  to-day  was  when  they 
locked  him  up.  Mr.  Kidd  came  after  him. 
Thursday  night  before  I  went  to  a  fish  fry  with 
Mr.  William  McCurley,  Mr.  Mitch  Adams,  Joel 
MiUford,  Coyle  Sanders,  Rufe  Adams,  and  Pa. 
Saw  some  whisky  setting  in  the  car.  Rufus 
Adams  took  a  drink.  Bid  not  see  my  father 
drink  that  night,  but  did  the  next  morning. 
After  we  left  the  fish  fry  we  came  home.  We 
came  back  by  Mr.  Mitch  Adams'  house.  We 
walked  from  Mr.  McCurley's  home,  four  of  us. 
When  I  got  to  Doc  Adams',  I  went  on  home, 
and  my  daddy  came  on  behind  me.  Heard  him 
whistling.  Don't  know  what  time  it  was  when 
we  left  Doc  Adams,  but  it  was  pretty  late. 
Don't  know  what  time  I  got  home.  It  didn't 
take  my  very  long  to  walk  from  Doc  Adams' 
to  our  house.  Was  home  when  my  daddy  come. 
I  pulled  off  my  shoes,  and  he  walked  in,  shut 
the  door,  and  went  to  bed.  Saw  him  the  next 
morning.  I  got  up  the  next  morning  and  left 
him  in  the  bed.  Went  to  feed  the  mules,  and 
Rufus  Adams  came  over  there.  Me  and  him 
went  back  to  the  house  together.  My  father 
was  in  the  house  patching  a  pair  of  pants.  He 
had  already  got  out  of  the  bed.  Left  him  in 
the  bed  when  I  went  to  bed.  If  he  left  the 
house  that  night  I  don't  know  anything  about  it. 
Believe  I  would  have  heard  him  if  he  had  left. 
I  didn't  sleep  sound  that  night  He  could  not 
have  gotten  out  of  the  house  without  my  hear- 
ing him.  Didn't  hear  him  go  out.  He  was 
there  the  next  morning.  Rufus  Adams  and  I 
had  a  drink  the  next  morning." 

Gross-examination : 

"Qot  up  on  Friday  morning  just  as  the  sun 


'  was  rising.  Didn't  hear  anything  that  happen- 
ed on  Thursday  night  after  I  went  home. 
Didn't  hear  any  boys  around  home  hunting 
possums.  The  reason  I  didn't  was  there  was 
nobody  around,  I  reckon.  When  I  got  home 
Thursday  night  I  pulled  off  my  shoes  and  went 
to  bed  and  went  to  sleep.  Didn't  sleep  all 
night  My  father  was  in  the  bed  with  me.  He 
come  not  Ipng  behind  me.  I  had  time  to  get  in 
the  door  and  he  was  coming  by  our  bam.  Don't 
know  what  took  place  at  Mrs.  Nixon's." 

Charlie  Stowers,  for  the  defaidant,  tes- 
tified: 

''I  live  near  Will  Ravenel's,  and  pretty  dose 
to  Mrs.  Nixon's.  Didn't  hear  any  noises  at 
Mrs.  Nixon's  from  half  past  10  on.  The  first 
part  of  the  night  I  was  in  town.  That  was  the 
night  these  men  went  to  the  fish  fry.  I  dSdn't 
go  with  them.  I  was  back  by  12  o'clock. 
Didn't  see  Will  Ravenel  come  to  my  house 
that  night,  and  didn't  hear  anybody  down  the 
road.  Didn't  see  Rufus  Adams  that  night 
Can  see  Mr.  Bruce  Temples'  house." 

Curtis  Kay,  for  the  defendant,  testifled: 

"Elnow  Mrs.  Fannie  Nixon,  and  have  had  oc- 
casion to  pass  her  house.  Have  seen  her  in  an 
irrational  frame  of  mind  one  time.  She  seemed 
to  have  a  spell  of  some  kind.  Couldn't  say 
what  the  trouble  was.  She  had  a  spell,  and 
they  all  thought  she  was  going  to  die.  Drs. 
Hailey  and  Jenkins  came  while  I  was  there. 
Mr.  Nixon  was  there  drinking.  Couldn't  say 
that  he  acted  like  anybody  drunk.  She  seemed 
to  be  torn  up  about  something.  She  wrung 
her  hands.  She  walked  and  seemed  to  be  pret- 
ty strong." 

Dr.  T.  R.  Gaines,  for  the  defendant,  tes- 
tifled: 

"Am  a  practicing  physician.  Have  been  prac- 
ticing five  years.  Have  never  had  any  expe- 
rience previous  to  this  time,  except  in  the  med- 
ical college,  and  had  9%  years  in  the  army, 
and  1%  years  in  a  hospital  in  Atlanta.  There 
is  no  way  of  telling  absolutely,  without  a  mi- 
croscopic examination,  that  the  stain  resulting 
from  sexual  intercourse  is  sem^  from  a  man. 
The  fiuid  thrown  off  from  the  fmale  reproduc- 
tive organs  resembles  semen.  You  couldn't  dis- 
tinguish that  with  the  naked  eye.  A  distin- 
gnishing  characteristic  of  a  woman's  discharge 
is  the  ova,  and  that  of  a  male  is  spermatosoa. 
The  ova  is  a  round  body.  The  spermatosoa 
is  shaped  more  like  a  tadpole.  Wouldn't  say  it 
was  an  easy  matter  to  examine  a  person  two 
days  later,  who  is  said  to  have  had  intercourse, 
to  tell  whether  the  stain  on  the  outside  of 
clothing  or  on  the  legs  was  the  discharge  of  a 
man.  It  can  be  done  with  a  microscope.  A 
discharge  from  some  men  does  not  contain 
spermatozoa,  which  is  the  case  with  settled 
men  or  very  old  men.  If  this  defendant  is  a 
normal  man,  it  is  my  opinion  that  discharge 
from  him  will  contain  spermatozoa.  It  might 
have  been  possible  for  me  to  have  taken  a 
microscope  down  there  and  determine  whether 
the  discharge  was  from  a  man  *or  woman.  I 
wouldn't  say  it  was  very  probable  after  two 
days.  I  don't  know  whether  any  expert  can 
testify  of  his  own  knowledge,  without  a  mi- 
croscopic examination,  whether  a  discharge 
is  from  a  man  or  woman.    It  is  not  true  that 
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during  sexual  interconne  a  woman  ejaculates 
lik«  a  man.  It  is  possible  that  through  her 
ejaculation  a  discharge  could  get  on  her  clothes 
and  leg  without  sexual  intercourse.  Tou 
couldn't  tell  whether  it  was  from  her  or  the 
man.  unless  you  put  it  under  a  microscope.  It 
would  not  be  possible  in  every  case  to  make  an 
examination  and  tell  whether  or  not  the  person 
she  had  intercourse  with  would  leave  evidence 
of  having  had  the  dap.  In  some  cases  he 
would,  and  in  some  cases  he  wouldn't.  Gonor- 
rheal infection  depends  upon  the  state  the 
gonorrhea  is  in,  whether  acute  or  chronic  In 
most  instances,  if  either  of  the  parties  had 
acute  gonorrhea,  it  would  show  up,  but  not  in 
every  case.  Think  60  per  cent,  of  the  cases 
would  show  up  infection  in  the  acute  state. 
An  examination  of  the  penis  alone  would  not 
tell  whether  it  was  an  acute  or  dironic  case. 
In  the  acute  case  we  have  the  white  discharge 
with  pain  and  blood  on  urination,  and  usually 
weakness  from  the  back,  general  bad  feeling, 
and  some  temperature.  In  chronic  stages  we 
have  what  is  known  as  occasional  dripping  in- 
stead of  profuse  discharge,  dripping  of  the 
urine  at  the  end  of  urination.  General  bad 
feeling  is  not  so  marked." 

Cross-examination : 

'^ow  long  spermatozoa  wHl  live  depends  up- 
on where  they  are  and  the  conditions.  It  de- 
pends on  which  female  organ  they  are  depos- 
ited in,  whether  the  vagina,  the  uterus,  or  the 
Fallopian  tube.  Grestation  takes  place  in  the 
uterus.  .Sometimes  it  begins  in  the  uterus. 
If  gestation  starts  in  the  uterus,  it  stops  right 
there.  That  is  the  normal  place.  The  Fallopi- 
an tubes  are  the  natural  place  for  gestation 
to  begin  at  times.  If  this  alleged  assault  hap- 
pened on  the  night  of  the  24th,  I  think  there 
would  have  been  signs  of  seminal  fluid  on  the 
private  parts  of  the  female  Saturday  evening, 
between  4  and  6  o'clock,  if  we  could  recognize 
them.  It  will  be  possible  to  discover  that,  with 
the  aid  of  a  microscope,  if  we  recognized  such 
things.  Don*t  know  whether  they  wiU  be  in  the 
yagina  two  days  or  not.  They  would  in  the 
Qterus.  To  determine  whether  or  not  a  given 
deposit  is  from  a  male  or  female,  we  would 
have  to  determine  that  by  a  microscopic  exami- 
nation. The  ovum  is  the  egg.  The  sperma- 
tozoa is  like  a  wiggletail  under  microscopic 
examination.  I  wouldn't  say  in  this  case  defi- 
nitely whether  you  could  tell  two  days  after 
the  alleged  act  that  sexual  intercourse  took 
place.  It  is  not  natural  or  probable  that  a 
woman  will  ejaculate  without  there  being  some 
agitation  from  actual  sexual  intercourse.  If 
there  was  any  female  seminal  deposit  in  this 
case,  it  would  have  been  brought  about  by  ar- 
tificial means,  but  in  diseased  conditions  we 
have  that  Gonorrhea  is  transmitted  by  a 
germ.  Seminal  fluid  is  a  white,  starchy-like 
fluid,  and  if  on  clothes  it  would  dry  up  like 
starch.  ILn  gonorrheal  discharges  you  find  the 
organism  causing  the  gonorrhea." 

Dr.  W.  B.  McOorry,  for  the  defendant,  tes- 
tified: 

"It  would  be  possible  to  discover  spermatozoa 
in  the  vulva  or  the  womb  if  I  were  to  make  an 
examination  with  a  microscope  two  days  after 
rape  had  taken  place  and  actual  penetration 
had  been  of  the  womb.    Don't  think  it  possible 


or  on  the  clothing.  They  wouldn't  live  probably 
longer  than  a  few  hours,  not  over  24  hours. 
Don't  think  there  have  been  cases  where  they 
lived  as  long  as  12  months  on  hairs.  Yon 
could  recognize  them  dead  or  alive.  In  making 
an  examination  of  the  case  2  days  after  the  al- 
leged rape  I  could  probably  distinguish  sper- 
matozoa in  semen  by  a  microscope  or  other 
means  from  the  vagina,  not  actually  from  the 
clothing,  but  think  tlie  probability  would  be  you 
could.  To  make  an  examination  like  that  I 
think  it  essential  to  make  a  microscopic  exam- 
ination." 

Dr.  W.  O.  Meredith,  for  the  defendant,  tes- 
tified: 

"It  is  not  possible  to  determine  spermatozoa 
in  a  discharge  from  a  man  vrithout  resorting  to 
a  microscope.  They  could  not  be  discovered 
with  the  naked  ey^.' 


»t 


The  defendant  made  a  long  and  somewhat 
rambling  statement,  giving  an  account  of  his 
going  to  a  flsji  fry  on  Thursday  night  of  the 
alleged  offense,  and  a  search  by  him  and 
others  for  whisky  on  that  occasion,  l^inally 
he  got  a  gallon  of  liquor,  for  which  he  paid 
$12.  He  then  said,  "You  white  men  have  a 
drink  first."  William  McCurley,  the  driver 
of  the  car,  took  a  drink.  Ruf e  Adams  took 
a  drink.  Defendant  took  a  drink.  They 
stayed  at  the  fish  fry  a  half  hour,  and  then 
started  home.  Got  to  Mitch  Dooly's  where 
the  Millford  boy  got  out  and  took  a  drink 
going  down  the  road.  They  got  to  Mr.  Mc- 
Curiey's  house,  the  defendant  sitting  behind 
in  the  automobile  with  Adams.  His  boy  was 
holding  the  jug.  Adams  said,  ''Will,  you  hold 
that  sister,  and  don't  break  it"  Before  they 
got  to  Mr.  McCurley's  house  Bufe  Adams 
said,  "I  will  tell  you,  if  I  had  a  wife  to-night 

she  sure  would  be ^*  and  he  said  to 

defendant,  ''Will,  what  would  you  do?"  and 
the  defendant  said,  "I  would  try  if  she  would 
give  it  to  me."  And  they  all  burst  out  in  a 
laugh.  They  went  on  home,  and  they  got  out 
at  Mr.  McCurley 's.  Adams  said,  '*We  had 
better  take  it  again."  He  took  a  drink,  and 
the  defendant  took  a  drink.  When  tAey  got 
in  Mr.  Adams'  yard,  defendant  said,  "Do 
you  want  a  drink?"  and  he  said  '*No;  take 
it  home  with  you;  I  will  be  there  in  the 
morning."  Adams  went  in  the  house.  The 
defendant  started  on.  Adams  said,  "Will,  I 
want  some  of  that  whisky,"  and  the  defend- 
ant said,  "Go  in  the  house  and  get  a  bottle 
and  pour  out  some."  It  was  awful  mean 
liquor,  and  he  could  not  drink  much  of  it 
The  defendant  and  his  little  boy  went  on 
home,  and  the  boy  beat  him  home  a  little  bit 
went  in,  shut  the  door,  and  went  to  bed. 
The  next  morning,  f>retty  soon,  Rufus  Adams 
came  over  there.  "I  said,  'Here  comes  Bufe 
for  his  dram.'  He  didn't  say  anything  about 
it,  and  got  to  telling  something  about  Mr. 
Mitch  Moody  and  a  darky  haying  trouble  on 
account  of  liquor.  We  heard  soniebody  talk- 
ing, and  he  said,  'Yonder  comes  Blltch  now 


for  the  spemaitOBoa  to  Urre  outside  the  womb,   and  Pa,'  another  white  f^ow.  Dooly  said, 
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*Will,  I  want  a  dram,*  and  I  said,  'Well,  we've 
got  it,'  and  he  said,  That  is  what  me  and 
Mr.  Adams  and  this  man  come  here  for."* 
He  went  back  of  the  bam  and  got  it  and 
took  it  and  set  it  down  on  the  table,  and 
said,  "There  it  is,  gentlemen ;  help  yourself," 
and  they  drank  and  said  toasts  and  big  tales 
and  holloed  and  laughed.  They  stayed  over 
there  three  hours,  as  near  as  he  can  tell^ 
They  went  back  to  Mr.  Adams',  and  he  went 
with  them.  That  was  Friday  morning.  They 
went  up  the  road  by  Miss  Fannie's  and 
stopped  the  car  where  the  road  turns  out  to 
Oharlle  Stowers.'  Saturday  evening,  about 
the  middle  of  the  evening,  he  ^nd  his  boy 
came  to  town  and  came  by  Miss  i^^annie's. 
Walked  to  the  Racket  store,  and  was  going 
opposite  to  Mr.  Alford's,  and  Mr.  Kidd  called 
to  him,  "Will,  come  to  me,"  and  "I  walked 
up  to  him,  and  I  said,  'What  is  it?'  and  he 
said,  'Come  to  the  courthouse  with  me,'  and 
1  said,  •What  is  that  for?  and  he  said,  'You 
will  find  out'  He  told  Mr.  Snow  Skelton  to 
handcuff  me  and  lock  me  up.  I  said  'Cap- 
tain, what  have  you  got  me  for?'  He  said 
I  was  charged  with  raping  old  Miss  Nixon, 
and  he  said  'Rufe  told  me  that  he  went  up 
there  and  poured  out  one  teacupful  of  liquor, 
and  he  went  back  and  poured  out  another 
one  and  gave  it  to  her  and  went  on  home,' 
and  he  said,  'They  done  that,  Will,  to  make 
up  this,  and  to  get  your  crop.'  That  is  what 
he  told  me.  That  is  the  truth  of  the  thing." 
Mitch  Dooly,  for  the  defendant,  testified: 

"Know  Will  Ravenel.  Saw  him  on  or  about 
Friday  after  this  happened  at  Mrs.  Nixon's. 
Saw  him  over  there  at  a  gin  at  his  bouse.    I, 

Mr.   Adams,   and  were   there  together. 

Guess  we  stayed  half  an  hour  over  there. 
Saw  Mrs.  Nixon  on  Sunday  evening  after  that 
at  Alex  Temples.'  *  She  didn't  make  any  state- 
ment to  me.  She  said  that  Mr.  Monroe  Kidd 
said  that  negro  would  be  killed  before  night. 
She  could  rest  assured  of  that.  She  said,  I 
think,  that  she  blamed  the  white  folks  for  it 
as  much  or  more  as  she  did  the  negro." 

Burt  H.  Morehead,  for  the  defendant,  tes- 
tified : 

"Remember  seeing  Mrs.  Nixon  one  time  at 
my  home,  something  like  two  years  ago.  It 
was  some  time  in  the  fore  part  of  the  night 
about  9  or  10  o'clock.  No  one  was  with  her. 
She  came  and  holloed.  I  had  gone  to  bed.  My 
wife  went  out,  and  she  was  inquiring  as  to 
where  Mr.  SneUing  lived.  It  was  not  but  a 
little  piece.  She  wanted  my  wife  to  go  with 
her  to  Mr.  Selling's.  She  went  with  her  up 
to  Mr.  Snelling's.  Mr.  Snelling's  folks  weren't 
at  home,  and  she  came  back  to  my  house  and 
spent  the  night  I  wouldn't  think  Mrs.  Nixon 
was  in  her  right  mind  at  the  time." 

Cross-examination : 

"She  said  she  had  got  lost** 

Jno.  B.  Morris  and  T.  S.  Mason,  both  of 
Hartwell,  for  plaintiff  in  error. 


A.  S.  Skelton,  Sol.  Gen.,  of  Hartwell,  and 
Geo.  M.  Napier,  Atty.  Gen.,  and  Seward  M 
Smith,  Asst  Atty.  Gen.,  for  the  State. 

HINES,  J.  Judgment  afiirmed.  Ail  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


(153  Ga.  92) 
MULL  V.  AKIN8.     (No.  2632.) 

(Supreme  Court  of  Georgia.    March  4,  1922.) 

(Syllabus  hy  the  Courk) 

I.  Reoeivert  (3==>58— Denial  of  motion  to  sot 
aside  appointment  of  rooeiver  not  oondn* 
sive  on  ftemurror  on  same  grounds. 

J.  P.  Mull  instituted  an  equitable  action  in 
the  superior  court  of  Putnam  county  against 
E.  M.  Akins.  The  petition  as  amended  alleged, 
in  substance,  that  the  defendant  is  indebted  to 
the  plaintiff  in  the  sum  of  $5,000  and  interest 
on  account  of  a  breach  of  general  warranty  con- 
tained in  a  deed  executed  by  the  defendant, 
conveying  certain  lands  in  Colquitt  county ;  that 
defendant  owns  a  certain  other  tract  of  land  in 
Putnam  county,  Ga.,  which  he  holds  under  a 
deed  from  C.  A.  Webb,  subject  to  an  unsatisfied 
and  outstanding  security  deed  in  favor  of  a  cer- 
tain mortgage  and. security  company,  on  which 
there  is  due  $4,591;  that  on  account  of  fraud 
practiced  by  the  defendant  the  plaintiff  has 
lost  all  of  his  property,  and  is  unable  to  pay  off 
the  amount  due  on  the  alleged  security  deed,  and 
consequently  is  unable  to  subject  the  Putnam 
county  land  under  the  attachment  laws  of  Geor- 
gia, and,  even  if  the  land  were  subject  to  at- 
tachment without  paying  off  the  security  deed, 
plaintiff  is  unable  to  give  an  attachment  bond 
as  required  by  the  statute;  that  defendant  is 
seeking  to  sell  his  equitable  interest  in  the 
Putnam  county  land,  for  the  purpose  of  fur- 
ther defrauding  the  plaintiff  and  preventing  him 
from  collecting  his  debt;  that  defendant  is  a 
nonresident  of  this  state,  and  resides  in  the 
state  of  Tennessee.  The  prayers  were  for 
process;  for  the  appointment  of  a  receiver  to 
take  charge  of  the  described  land  in  Putnam 
county  and  collect  and  hold  whatever  assets 
said  Akins  may  have  in  this  state,  and  hold  the 
same  subject  to  the  final  judgment  of  this  court; 
and  for  general  relief.  The  petition  was  sanc- 
tioned, and  a  receiver  was  appointed;  the  order 
of  the  court  granting  leave  to  the  defendant  to 
move,  within  a  stated  time,  for  a  discharge  of 
the  receiver.  The  defendant  appeared  by  his 
attorney  and  filed  a  formal  motion  for  dis- 
charge of  the  receiver,  on  the  sole  ground  that 
the  petition  showed  upon  its  face  that  the  court 
was  without  jurisdiction  of  the  person  of  the 
defendant  or  of  the  subject-matter.  The  mo- 
tion was  denied  by  the  court,  prior  to  the  ap- 
pearance term  of  the  case.  The  defendant  filed 
a  demurrer  to  the  petition,  on  the  same  grounds 
which  were  set  up  in  the  motion  to  discharge  the 
receiver,  L  e.,  that  the  petition  showed  on  its 
face  that  the  court  was  without  jurisdiction  of 
the  person  of  the  defendant  or  the  subject- 
matter.  At  a  subsequent  term  of  the  court  the 
judge  sustained  the  demurrer  to  the  petition. 
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and  dismissed  the  action.    The  plaintiff  except- 
ed, assigning  error  on  that  judgment. 

1.  The  motion  to  set  aside  the  appointment 
of  the  receiver,  on  the  ground  that  the  allega- 
tions of  the  petition  showed  that  the  court  was 
without  jurisdiction  of  the  person  of  the  de- 
fendant or  the  subject-matter,  was  in  effect 
a  demurrer  to  the  petition.  Being  of  such 
character,  the  court  did  not  haye  jurisdiction  to 
render  a  final  judgment  thereon  before  the  ap- 
pearance term.  Accordingly  the  judgment  (un- 
ezcepted  to)  refusing  to  set  aside  the  appoint- 
ment of  the  receiver  on  the  grounds  taken  was 
not  conclusive  on  the  court  in  rendering  the 
decision  on  the  demurrer  at  a  subsequent  term, 
although  the  demurrer  was  based  upon  the  same 
grounds. 

2.  Receivers  ^s>29(2)— Court  held  without  Ju- 
risdictloR  in  suit  for  receivership   of   non- 
.    resident's  land. 

Under  the  facts  alleged  in  the  petition  the 
court  was  without  jurisdiction  of  the  person  of 
the  defendant  and  the  subject-matter  of  the 
suit,  and  consequently  the  court  did  not  err  in 
dismissing  the  case  upon  general  demurrer. 

Hines,  J.,  dissenting. 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  James  B.  Park,  Judge. 

Suit  by  J.  P.  Mull  against  E.  M.  Akins. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Dowling,  Askew  Sc  Whelchel,  of  Moultrie, 
and  MerlMcether  F.  Adams,  of  Eatonton,  for 
plaintiff  in  error. 

Thos.  A.  Brown,  of  Blue  Ridge,  Geo.  F. 
€rober,  of  Atlanta,  and  Stubbs  &  Duke,  of 
Eatonton,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL  and  GIL- 
BERT, J  J.,  absent,  and 

HINES,  J.  (dissenting).  Where  a  creditor 
without  judgment  or  other  lien  holds  a  debt 
against  an  insolvent  nonresident  debtor  who 
owns-  land  within  the  jurisdiction  of  the 
court,  which  he  has  incumbered  by  a  secur- 
ity deed,  and  where  the  creditor  from  insol- 
vency or  inability  is  unable  to  redeem  the 
lands  embraced  in  such  deed  by  paying  the 
principal  of  suoh  debt  and  the  interest  there- 
on to  maturity,  as  is  required  by  our  statute, 
in  order  to  have  the  same  levied  xxpon  by 
attachment,  such  creditor  can  apply  to  the 
superior  court  of  the  county  in  which  such 
lands  are  situated  to  have  the  same  seized 
by  a  receiver  appointed  by  the  court,  for  the 
purpose  of  satisfying  the  creditor's  debt; 
and  the  seizure  of  the  res  gives  the  court 
jurisdiction  of  the  subject-matter.  As  to 
property  within  the  Jurisdiction  of  the  court 
personal  service  is  not  required.  Jurisdic- 
tion of  the  res  is  obtained  by  a  seizure  under 
^roccBB  of  the  court,  whweby  it  is  held  to 
abide  such  orders  as  the  court  may  make 
ccmcernlng  it. 


(153  Ga.  147) 

THOMPSON  V.  STATE.     (No.  2929.) 
(Supreme  Court  of  Georgia.    March  18,  1922.) 

(SyllabuB  hy  the  Court,) 

1.  Homfcide  ^==>203(3)  —  Dying  declaration 
properly  admitted,  on  showing  as  to  condition 
and  consciousness  of  approaching  death. 

The  court  did  not  err  in  admitting  in  evi- 
dence the  testimony  of  a  witness  as  to  the  dy- 
ing declaration  of  the  decedent,  there  being  evi- 
dence that  the  decedent  said,  within  an  hour 
or  two  after  making  this  declaration,  that  he 
was  dying,  and  a  showing  also  that  the  decedent 
was  at  that  time  in  artlculo  mortis,  and  the 
character  of  the  wound  itself  being  of  such  a 
nature  as  to  authorize  the  jury  to  infer  there- 
from that  the  decedent  was  conscious  of  his 
condition  and  approaching  end. 

2.  Criminal  law  <$=s>1159(2)— Homiolde  «=»250 
— Evidenoe  sufficient  to  support  conviction 
for  murder;  Judgment  not  distuilied,  when 
verdict  supported  by  some  evidenoe. 

There  was  some  evidence  to  authorize  the 
verdict,  and,  that  being  true,  this  court  wiU  not 
disturb  the  judgment  of  the  tourt  below;  no 
error  of  law  committed  pending  the  trial  being 
made  to  appear. 

(Additional  Syllahus  hy  Editorial  Staff,) 

3.  Homicide  <S==>2I5(4),  221^Dying  declaration 
that  defendant  shot  declarant  held  a  state- 
ment of  fact,  and  weight  was  for  the  Jury. 

A  dying  declaration  by  deceased  that  de- 
fendant shot  him  was  a  statement  of  fact  prop- 
er to  go  to  the  jury,  and  to  have  such  weight 
with  them  as  it  was  entitled  to,  and  was  not  a 
mere  conclusion. 

Error  from  Superior  Court,  Clarke  Coun- 
ty ;  Blanton  Fortson,  Judge. 

John  Thompson  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Henry  C.  Tuck  and  Dorsey  Davis,  both  of 
Athens,  for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  Geo.. 
M.  Napier,  Atty.  Gen.,  and  Seward  M.  Smith, 
Asst.  Atty.  Gen.,  for  the  State. 

BEiCK,  P.  J.  Jolin  Thompson  was  tried 
under  an  indictment  charging  him  with  the 
murder-  of  D.  W.  Huff,  by  shooting  the  dece- 
dent with  a  shotgun,. and  the  jury  trying  the 
case  returned  a  verdict  of  guilty.  The  de- 
fendant thereupon  made  a  motion  for  a  new 
trial,  which  contained  the  usual  general 
groimds,  and  the  additional  ground  that  the 
court  erred  in  admitting  certain  testimony 
set  forth  in  the  motion.  Upon  the  hearing 
the  court  overruled  the  motion,  and  the  de- 
fendant excepted. 

[1]  1.  In  the  first  ground  of  the  motion  ei^ 
ror  is  assigned  upon  the  ruling  of  the  court 
in  admitting  in  evidence  the  following  tes- 
timony of  a  witness,  one  Alex.  Hill: 


«ti 


I  says,  'Uncle  Doc  [meaning  Huff,  the  de- 
cedent], do  you  know  who  shot  you?'  and  he 


■rf 
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BBja,  'Of  coarse  I  do.*  And  I  says,  'Who?'  and 
he  says,  *01d  Big  John  Thompson  is  the  negro 
who  shot  me.' " 

This  evidence  was  objected  to  on  the 
ground  that  no  foundation  had  been  laid  for 
its  admission;  that  no  proof  had  been  sub- 
mitted to  show  that  the  decedent,  Huff,  was 
in  a  dying  condition  at  the  time,  and  that 
he  realized  his  condition.  The  court  did  ex- 
clude this  evidence  upon  the  objection,  but 
afterwards  admitted  it  There  was  no  error 
in  admitting  the  ^evidence  when  the  court 
finally  ruled  upon  its  admissibility.  The  de- 
cedent was  shot  about  12  o'clock.  The  weap- 
on was  a  shotgun,  the  entire  load  penetrating 
the  bowels.  The  defendant  died  in  about 
two  hours,  and  subsequently  to  making  this 
statement  to  the  witness  Hill  the  dying  man 
stated  in  the  presence  of  two  physicians  and 
a  nurse  that  he  was  dying,  and  there  was 
testimony  showing  that  he  was  conscious  and 
rational.  In  the  light  of  that  evidence,  the 
court  properly  permitted  the  introduction  of 
the  testimony.  Indeed,  the  court  might  have 
admitted  the  teiptlmony  when  it  was  first  of- 
fered in  view  of  the  character  of  the  wound. 
In  Young  v.  State,  114  Ga.  849,  40  S.  BL  1000, 
it  was  said : 

"It  is  not,  in  order  to  render  dying  declara- 
tions admissible  in  evidence  upon  a  trial  for 
murder,  essential  for  the  state  to  show  that 
the  declarant  affirmatively  said  he  was  in  a  dy- 
ing condition  or  used  language  of  like  import. 
If  he  was  in  fact  in  articnlo  mortis  and  the  cir- 
cumstances were  such  as  to  indicate  that  he 
must  have  known  tiiat  this  was  so,  it  is  proper 
to  allow  the  dedarations  to  be  proved.    *    *    *" 

And  in  the  case  of  Bamett  v.  State,  136  Ga. 
66,  70  S.  E.  868,  it  was  said: 

'It  is  not  necessary  that  the  person  whose 
statements  are  sought  to  be  introduced  should 
express  himself  as  believing  that  he  is  in  a 
dying  condition.  Consciousness  of  Ills  condi- 
tion may  be  inferred  from  the  nature  of  the 
wound  or  from  other  drcumstances." 

[2]  2.  The  evidence  authorized  the  verdict 
of  guilty;  that  is,  it  made  the  question  of 
the  defendant's  guilt  a  question  for  the  de- 
termination of  the  Jury.  The  decedent  was 
shot  at  about  12  o'clock  at  night.  Shortly 
after  the  gun  was  fired  the  witnesses  intro- 
duced by  the  defendant,  one  Woods  and  Mrs. 
Woods,  arrived  and  found  the  dying  man  in 
a  recumbent  position  where  he  felL  Woods 
testified: 

"I  asked  him  who  shot  him;  and  he  said  'he 
didn't  know,  a  big  black  negro.'  I  asked  him 
where  he  hit  him,  and  he  showed  me.  I  says, 
'Can't  you  teU  who  it  was?'  and  he  said,  'No; 
I  cannot  tell  who  it  was;  it  was  dark.'  So  I 
started  in  there  to  telephone  for  a  doctor, 
and  he  told  me  not  to  go  in  there  as  the  tele- 
phone wire  was  cut,  and  says,  'He  is  still  in 
there;  he  has  not  gone  out  yet.'  And  he  says, 
'Go,  get  a  doctor,  quick;'  and  I  run  over  about 
a  half  mile  to  get  a  telephone,  and  woke  up  Mr. 
Hill«  and  got  him  to  go  over  there  and  tele- 


phone for  a  doctor,  and  I  run  on  back  over 
there.  My  wife  went  down  there  with  me,  Mrs. 
Woods.  She  went  with  me  over  to  Mr.  HiU's, 
and  we  left  Mr.  Huff  there.  I  got  Mr.  Hill,  1 
woke  him  up." 

Upon  cross-examination  the  same  witness 
testified : 

"I  told  Mr.  Huff  [referring  to  the  son  of  the 
decedent]  just  as  plain  as  I  could  the  next 
morning  just  what  Mr.  Huff  told  me,  'It  was  a 
big  black  negro  shot  him ;'  and  he  couldn't  tell, 
and  I  asked  him  who  did  it  and  he  never  did 
tell." 

In  answer  to  the  question: 

"You  told  him  a  big  black  negro  shot  him; 
that  he  didn't  give  any  name,  and  you  didn't 
ask  him.    Didn't  you  tell  Mr.  Hufc  here  that?" 

— ^witness  answered . 

"I  told  Mr.  Huft  that  his  father  told  me  that 
a  big  black  negro  shot  him,  and  he  didn't  tell 
me  who  did  do  it.  I  asked  him  who  killed  him. 
Mr.  Huff  told  me  it  was  a  big  black  negro,  and 
he  could  not  tell  who  it  was." 

This  evidence  of  Woods  was  corroborated 
by  the  testimony  of  his  vrife.  But  a  witness 
introduced  by  the  state.  Dr.  H.  W.  Birdsong, 
testified : 

"He  [Huff]  died  about  2  o'clock.  He  lived 
about  an  hour  after  I  saw  him.  The  wound 
was  just  to  the  left  of  the  lower  end  of  the 
sternum  about  an  inch  to  the  left  of  the  lower 
end  of  the  breast  bone — sternum.'  He  lived 
about  an  hour  after  that.  The  cause  of  his 
'death  was  a  gunshot  wound.  I  made  a  thor- 
ough examination  of  the  wound.  I  found  that 
the  left  lobe  of  the  liver  was  shot  into.  First, 
there  was  an  opening  through  the  skin  about  as 
big  as  a  dollar,  caused  from  a  shotgun.  The 
lobe  of  the  liver  was  shot  into,  and  also  the 
lead  went  through  the  stomach  and  the  large 
bowels,  and  also  portions  of  the  smaller  bow- 
els was  shot,  and  the  left  kidney;  the  upper 
pole  of  the  left  kidney,  and  also  the  spleen.  In 
the  wound  I  found  some  shot  and  a  few  frag- 
ments of  bis  dothing;  and  after  he  was  car- 
ried to  the  undertaker's  parlor  we  went  down 
there  and  opened  him  up,  and  found  the  wad- 
ding just  at  the  upper  pole  of  the  kidney; 
wadding  from  a  shotgun.  He  made  a  statement 
in  my  presence  with  reference  to  who  did  it: 
his  condition  at  that  time  was  fair.  He  was 
rational  at  that  time.  As  to  his  condition  or 
knowledge  as  to  whether  or  not  he  would  live, 
he  thought  he  was  dying.  He  told  me,  before 
he  made  the  statement,  he  was  dying.  I  asked 
him  who  shot  him;  and  he  said,  the  first  time 
I  understood  him  to  say,  'Big  John  Thomss:' 
and  I  asked  him,  'Who  did  you  say?'  and  he 
said,  'Big  John  Thompson.' " 

In  answer  to  the  question  whether  or  not 
the  decedent  made  any  other  statement  about 
where  he  was  pr  anything,  witness  answered, 
"That  was  the  only  statement  he  made."  In 
answer  to  the  question,  "Was  anybody  else 
present  at  that  time?"  witness  answered. 
"Yes ;  Dr.  Coffee  and  the  night  superintend- 
ent, Miss  Hutching.    She  is  the  night  superin- 
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tendent."  Dr.  H.  D.  Coffee  also  testified  that 
he  heard  the  decedent  make  a  statement  as  to 
who  shot  him.  At  that  time  he  was  conscious 
and  rational.  He  knew  that  he  was  dying. 
He  said  that  "Big  J<^m  Thompson,"  a  negro, 
ahot  him.  Dr.  CSoffee  and  Dr.  Birdsong  both 
testified  as  to  the  character  of  the  wound. 
Alex.  Hill,  a  witness  for  the  state,  testified : 


"1 


'I  hate  known  Big  John  Thompson  a  year  or 
two.  I  never  spoke  to  him,  as  I  know  of,  to 
recall  of.  As  to  any  trouble  with  Mr.  Huff  and 
John  Thompson  prior  to  this— Just  about  two 
weeks  before  he  was  killed,  me  and  old  man 
Doc  [the  decedent]  was  coming  to  town  one 
Saturday  evening,  and  old  man  Doc  had  loan- 
ed Big  John  $5,  and  he  had  been  owing  it  three 
or  four  or  five  months,  and  old  man  Doc  told 
me  to  stop  up  there,  and  says,  *I  will  ask  old 
Big  John  if  he  has  any  money  for  me,'  and  we 
stopped  and  asked  him,  and  he  told  him,  'No,' 
he  didn't  have  any  money  for  him,  and  the  old 
man  says,  'You  just  ain't  a  negro  of  your  word, 
or  you  would  have  paid  me  when  you  promised,' 
and  he  says,  'God  damn  you,  I  will  see  yon 
later,'  an<}  turned  around  and  walked  off.  That 
is  an  he  ever  said  to  him.  What  John  Thomp- 
son stated  to  old  man  Doc  was:  Thompson  told 
old  man  Doc,  *God  damn  yon,  I  will  see  you 
later.'  This  may  have  been  two  weeks  before 
the  killing;  maybe  a  little  less  or  maybe  a  little 


>» 


more. 

Notwithstanding  the  testimony  of  Bfr. 
Woods  and  his  wife  as  to  the  statement  made 
t^  the  deoedent,  the  jury  were  authorized  to 
find  that  the  dying  man,  while  absolutely  in 
articulo  mortis  and  fully  conscious  of  his 
condition,  made  the  statemoit  that  the  de- 
fendant was  the  man  who  killed  him.  And 
there  was  also  the  evidence,  slight  though  it 
may  be,  tending  to  show  that  the  accused  oi- 
tertained  feelings  of  enmity  towards  the 
dead  man. 

[3]  It  is  urged  In  the  arguments  of  counsel 
for  the  plaintiff  in  error  that  the  dying  dec- 
larations made  by  the  decedent  are  not  to  be 
considered  as  anything  more  than  an  impres- 
sion  made  upon  the  mind  of  the  declarant 
In  other  words,  that  it  was  a  mere  conclu- 
sion of  his,  and  ought  not  to  have  any  weight 
as  a  condusion  stated  by  him,  in  the  absence 
of  evidence  of  facts  upon  which  he  based  that 
conclusion.  Manifestly,  the  statement  was 
one  of  fact,  and  a  fact  proper  to  go  to  the 
jury,  and  to  have  such  weight  with  them  as 
it  was  entitled  to  under  all  the  circumstances. 
That  it  was  a  single  bare  fact,  unaccom- 
panied by  a  statement  of  surrounding  cir- 
cumstances ;  that  in  the  poor  light  where  the 
shooting  was  done  it  was  impossible  for  the 
wounded  man  to  recognize  his  assailant; 
that  he  might  have  jmnped  to  the  conclusion 
that  it  was  John  Thompson  who  killed  him, 
without  actually  recognizing  him — all  of 
these  suggestions  in  the  written  arguments 
of  counsel  were  argumimts  proper  to  be  made 
before  a  jury.    But  this  court  will  not  weigh 


nicely  the  evidence  that  is  submitted.  We 
have  no  right  to  do  so.  E}vidence  which  was 
competent  under  our  statutes  was  submitted 
for  the  consideration  of  the  jury,  and  it  satis- 
fied their  minds  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused;  and  this  court 
cannot  declare  that  the  court  below  abused 
his  discretion  in  overruling  the  motion  for 
a  new  trial,  based  upon  the  ground  that  the 
evidence  was  not  sufiicient,  and  that  the  jury 
did  not  have  the  facts  before  them  whidti 
would  authorize  a  conviction. 

Judgment  affirmed. 

All  the  Justices,  concur,  except  FISH,  C  J., 
absent  because  of  sickness. 


MUMFORD  V.  FOSS. 


(163  Oa.  66) 
(No.  2543.) 


(Supreme  (Dourt  of  Georgia.     Feb.  28,  1922.) 

(Syllabus  by  the  Court) 

1.  Pleading  €=»356( I)— Answer  of  seoond 
mortganee  setting  up  rights  under  note  prior 
to  both  mortgages  properly  stricken  on  de* 
murrer. 

The  court  did  not  err  in  striking  the  amend- 
ments to  the  answer,  on  oral  motion  in  the 
nature  of  a  general  demurrer. 

2.  Subrogation  ^=s> 1 7— Transferee  of  purchas- 
er's note  surrendering  note  and  taking  mort- 
gage held  not  subrogated  to  purohaser's  rights 
as  against  prior  mortgagee. 

Under  the  facts  of  the  case,  the  holder  of 
the  second  mortgage,  who  became  the  purchas- 
er pursuant  to  a  power  of  sale  contained  there- 
in, was  not  entitled  to  any  right  of  subrogation. 

3.  New  trial  ^=»70— Properiy  denied  when  ver- 
diot  supported  by  evidence. 

The  principles  ruled  in  the  foregoing  head- 
notes  cover  the  only  assignments  of  error  men- 
tioned in  the  brief  of  the  plaintiff  in  error.  The 
verdict  was  supported  by  evidence,  and  the 
court  did  not  err  in  overruling  the  motion  for 
a  new  triaL 

Error  from  Superior  Ck>urt,  Ben  HiU  (boun- 
ty; O.  T.  Ctower,  Judge. 

Suit  by  M.  J.  Foes  against  O.  M.  Mumford. 
Judgment  for  plaintllf,  and  defendant  brings 
error.    Affirmed. 

Mrs.  Foes  filed  a  petition  against  Mum- 
ford,  alleging  that  on  September  3,  1908,  B. 
0.  Mosher  executed  to  petiticmer  a  mortgage 
deed,  duly  recorded  on  September  6,  1908, 
containing  a  power  of  sale,  covering  described 
realty  as  security  for  a  loan  of  $1,500;  that 
at  the  time  of  the  executicm  of  the  mortgage 
said  property  was  free  from  liens,  and  the 
title  thereto  was  in  B.  0.  Mosher  [the  maker 
of  the  mortgage];  that,  upon  the  failure  of 
Mosher  to  make  payment  of  the  debt,  shef 
did,  after  compliance  with  the  terms  of  the 
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mortgage  as  to  advertisement,  etc.,  make  sale 
of  the  property  pursuant  to  the  power  of 
sale,  and,  being  the  highest  bidder,  she  be- 
came, on  October  16,  1909,  the  purchaser  of 
the  property  for  the  consideration  of  $1,000; 
that  on  November  28,  1906,  Mosher  executed 
to  Mumford,  the  defendant,  a  mortgage  con- 
taining a  power  of  sale,  covering  the  same 
property,  to  secure  a  loan  of  $800,  the  mori* 
gage  reciting  that  the  debt  would  become 
due  and  payable  on  November  28,  1909;  that 
after  a  purported  advertisement  of  the  prop- 
erty Mumford  did,  on  the  first  Tuesday  in 
March,  1910,  in  disregard  of  petitioner's 
rights  and  the  fact  that  the  property  had 
already  been  sold  under  the  power  contained 
In  the  mortgage  to  her,  sell  the  property  and 
attempt  to  convey  the  property  to  himself 
for  a  consideration  *ot  $100;  that  notwith- 
standing petitioner  had,  since  the  purchase 
by  her  at  the  sale  under  the  mortgage  to 
herself,  been  In  xwssesslon  by  her  tenants, 
who  had  recognized  her  as  landlord  and  paid 
the  rent  on  the  premises  to  her,  Mumford  Is 
continually  harassing  and  annoying  her  ten- 
ants, representing  to  them  that  he  Is  the 
owner  of  the  property,  and  endeavoring  to 
Induce  them  to  attorn  to  him  for  the  rent; 
that  the  deed  purporting  to  convey  tlie  title 
to  the  property  to  Mumford  In  fact  conveyed 
nothing,  because  the  title  had  previously  vest- 
ed In  petitioner;  that  this  pretended  title 
outstanding  (the  deed  appearing  upon  the  rec- 
ords of  Ben  Hill  county)  constitutes  a  cloud 
upon  petitioner's  title  and  makes  It  Impossi- 
ble for  her  to  sell  the  property  at  anything 
like  its  fair  market  value;  that  whatever  lien 
the  defendant  had  on  said  property  was  di- 
vested when  the  same  was  sold  under  peti- 
tioner's mortgage,  and  attached  to  the  pro- 
ceeds of  the  sale  under  her  mortgage ;  that, 
at  the  time  defendant  attempted  to  sell  the 
property  under  his  mortgage,  the  property 
was  entirely  free  from  any  and  all  liens 
against  Mosher;  and  that  petitioner  Is  with- 
out an  adequate  remedy  at  law,  and  is  suf- 
fering Injury  and  damage  because  of  the 
cloud  upon  her  title  to  said  property.  The 
prayers  are  for  process,  for  decree  declaring 
null  and  void  the  deed  conveying  the  prop- 
erty to  the  defendant,  and  for  general  re- 
lief. 

The  defendant's  answer  denied  all  the  ma- 
terial averments  of  the  petition,  and  asserted 
that  the  sale  of  the  property  under  the  mort- 
gage to  himself  was  regular  in  all  respects 
and  did  in  fact  convey  to  him  the  title  to 
the  property.  Two  amendments  to  the  an- 
swer were  offered.  The  petition  orally  mov- 
ed to  strike  these  amendments,  because  the 
facts  alleged  showed  no  right  of  subrogation 
on  the  part  of  the  defendant.  The  motion 
was  sustained;  the  defendant  excepted  pen- 
dente lite,  and  assigned  error  thereon.  The 
stricken  amendments  '  set  up  substantially 
that  01^  November  26,  1907,  Mosher  sold  the 


property  under  bond  for  title  to  one  Lester, 
who  paid  $500  in  cash  and  gave  his  note  due 
in  one  year  for  $800;  that  from  that  time  un- 
til November  26,  1908,  Mosher  was  In  posses- 
sion of  the  property  as  owner;  that  in  Feb* 
ruary,  1908,  Mosher  sold  the  note  of  Lester 
to  defendant,  for  $800;  that  defendant  was 
Induced  to  purchase  the  note  by  reason  of 
the  fact  that  he  knew  It  had  been  made  to 
cover  a  part  of  the  purchase  price  of  the 
property,  that  Lester  had  paid  the  balance 
and  held  bond  for  title,  and  that  the  prop- 
erty was  worth  more  than  the  amount  of  the 
note;  that,  about  the  time  the  note  became 
due,  defendant  was  informed  that  It  had  been 
agreed  that  Lester  would  sell  the  property 
back  to  Mosher  upon  the  return  of  Lester's 
note  which  defendant  held,  and  that  as  a 
part  of  the  same  transaction  Mosher  would 
execute  to  defendant  his  note  for  the  same 
amount  and  secure  the  same  by  a  first  mort- 
gage Hen  on  the  property;  that  upon  the  car- 
rying out  of  this  armngement  Lester  be- 
came the  tenant  of  Mosher,  and  remained 
in  possession  of  the  property  as  such  until 
after  the  alleged  sale  of  the  property  under 
the  mortgage  claimed  to  have  been  held  by 
petitioner;  that  defendant  had  no  knowledge 
and  no  actual  notice  whatever  of  the  exist- 
ence  of  any  mortgage  on  said  property  in  fa- 
vor of  plaintiif,  until  many  months  after  he 
had  received  from  Mosher  the  note  and  mort- 
gage aforesaid;  that  at  the  time  of  said  trans- 
action Mosher  represented  to  defendant  that, 
upon  procuring  from  Lester  the  possession 
of  the  property  and  surrender  of  the  bond  for 
title,  he  would  be  in  position  to  give  defend- 
ant a  first  lien  on  the  property ;  that,  on  the 
occasion  of  the  alleged  sale  of  the  property 
by  petitioner  under  the  mortgage  to  her,  de- 
fendant was  present  and  gave  notice  that  he 
held  his  mortgage,  and  that  the  purchaser 
would  take  the  property  subject  to  the  lien 
of  his  mortgage;  that  the  lien  held  by  him 
upon  said  property  was  superior  to  any  h^d 
by  petitioner;  that  he  acquired  a  valid  title 
to  the  property;  and  that  the  title  asserted 
by  petitioner  is  null  and  void.  He  prayed 
that  the  title  asserted  by  plahitifT  be  can- 
celed, and  that  the  legal  title  be  decreed  to 
be  in  defendant;  that  he  recover  possesidon 
of  the  property,  together  with  a  judgmait 
against  the  petitioner  for  the  rental  value  of 
the  property  during  the  time  she  had  had  pos- 
session; that,  if  the  lien  asserted  by  peti- 
tioner should  be  held  superior  to  the  mort- 
gage held  by  defendant,  he  be  subrogated  to 
the  rights  of  Lester  prior  and  up  to  the  time 
of  the  transaction  by  which  Lester  resold  the 
property  to  and  became  the  tenant  of  Mosh- 
er; and  that  the  title  to  the  property  be  de- 
creed to  be  in  defendant  free  from  any  and 
all  rights  of  the  plalntiflF  under  or  by  virtue 
of  her  alleged  mortgage. 

The  trial  resulted  in  a  decree  that  the  deed 
held  by  Mumford  constituted  a  cloud  upon 
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petitioner's  title,  that  tbe  same  be  canceled, 
and  that  the  defendant  be  perpetually  en- 
joined from  interfering  with  petitioner's  pos- 
session. Ehrror  is  also  assigned  upon  the 
overruling  of  the  defendant's  motion  for  a 
new  triaL 

A.  J.  &  J.  C.  McDonald,  of  Fitzgerald,  for 
plaintiff  in  error. 

Wall  &  Grantham  and  Samuel  Kassewitz, 
all  of  Fitzgerald,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


(152  Oa.  828) 

MIRAGLIA  V.  BRYSON.    (No.  2505.) 

(Supreme  Court  of  Georgia.    Feb.  22,  1922.) 

(ByUabu9  by  the  Court,) 

1.  SoiRoleacy  of  assionment  of  error. 

The  assignment  of  error  is  the  bill  of  ez« 
ceptions  being  sufficient,  the  motion  to  dismiss 
the  same  is  overruled. 

2.  Judoment  ^=9299(1),  342(1)— Cannot  o^n- 
erally  be  set  aside  or  altered  unless  proceed- 
Ino  begun  durino  the  term. 

The  general  principle  obtains  that  a  court 
cannot  set  aside  or  alter  its  final  judgment  aft- 
er the  expiration  of  the  term  at  which  it  was 
entered,  unless  the  proceeding  for  that  purpose 
was  begun  during  the  term.  U.  S.  y.  Mayer, 
235  U.  S.  55,  67,  35  Sup.  Ct.  16,  59  U  Ed.  129; 
AHey  y.  Halcombe,  96  Ga.  810,  22  S.  E.  901. 

3.  Dismissal  and  nonsuit  ^s»8l(3)~Judgment 
^s>299( I)— Motion  to  reinstate  on  sufllcieat 
excuse  may  be  after  the  term;  errors  re- 
viewable on  writ  of  error  coram  nobis,  etc., 
may  be  corrected  at  subsequent  term;  mo- 
tion for  reinstatement  at  subsequent  term 
proper  when  plaintiff  dead  and  no  admlnlstra* 
tor  appointed  in  time. 

There  are  exceptions  to  the  above  rule: 
(a)  A  party  can  make  a  motion  to  reinstate  a 
case,  after  the  expiration  of  the  term  at  which 
the  order  of  dismissal  was  entered,  when  he 
can  make  the  same  excuses  for  delay  as  must 
be  shown  in  making  an  extraordinary  motion 
for  new  trial.  Austin  y.  Markham,  44  Ga.  161; 
Watkins  y.  Brizendine,  111  Ga.  458,  86  S.  E. 
807. 

(b)  The  court  at  a  subsequent  term  can  cor- 
rect such  matters  as  are  reviewable  in  writs 
of  error  coram  nobis  or  coram  vobis,  for  which 
the  proceeding  by  motion  is  the  modem  sub- 
stitute. U.  S.  T.  Mayer,  285  U.  S.  55,  68,  85 
Sup.  Ct.  16,  59  li.  Ed.  129. 


(c)  Where  a  plaintiff  is  dead  when  suit  is 
dismissed,  a  motion'  by  an  administrator  at  a 
subsequent  term  of  the  court  is  the  proper 
form  of  proceeding  to  have  it  reinstated;  there 
being  no  administration  on  the  estate  of  the 
plaintiff  in  time  to  make  such  motion  during 
the  term  at  which  the  judgment  of  dismissal 
was  entered.  Armstrong  v.  Nixon,  16  Tex.  610t 
This  is  so  because  the  judgment  rendered  un- 
der such  circumstances  is  generally  a  nullity. 
This  case  falls  with  this  exception. 

4b  Dismissal  and  nonsuit  ^=:>8l(3)~Judgment 
reinstatinfl  case  not  reversed  for  laches  or 
unreasonable  delay, 

A  suit  was  filed  on  June  25,  1918»  returnable 
to  the  July  term,  1918»  of  Bibb  superior  court. 
Shortly  thereafter  the  plaintiff  died.  On  Jan- 
uary 15,  1919,  the 'judge  granted  an  order,  re- 
citing that  the  plaintiff's  death  had  been  sug- 
gested of  record,  and  requiring  parties  to  be 
made  by  the  next  term,  or  the  case  be  dis- 
missed. Leading  counsel  for  the  plaintiff  con- 
sented to  this  order.  On  April  29,  1919,  the 
case  was  by  order  dismissed,  because  parties 
had  not  been  made.  On  November  3,  1919,  an 
administrator  was  appointed  upon  the  estate  of 
the  deceased  plaintiff.  The  administrator  took 
his  oath  of  office  on  December  18,  1919.  He 
gave  bond  on  October  6,  1920.  On  October  18, 
1920,  he  made  a  motion  to  set  aside  the  order 
dismissing  this  case.  Seld,  that  this  court  can- 
not say  that  there  was  such  laches  and  unrea- 
sonable delay  as  will  require  a  reversal  of  the 
judgment  of  the  court  below,  although  several 
terms  intervened  between  the  order  of  dis- 
missal and  the  motion  to  reinstate. 

5.  Appeal  and  error  <^=9840 (4)— Question  not 
passed  on  below  as  to  sufficiency  of  petition 
not  considered.  « 

This  court  will  not  pass  upon  the  question 
whether  the  plaintiff's  petition  set  out  a  good 
cause  of  action,  and  hold  that  the  court  should 
have  denied  the  motion  to  reinstate  because  no 
such  action  was  therein  set  out,  as  this  matter 
was  not  passed  npon  by  the  court  below. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,*  Judge. 

Action  by  Coleman  Bryson,  administrator, 
against  Ed  Mlraglia. .  Judgment  for  plaintlfT, 
and  defendant  brings  error.    Afllrmed. 

B.  S.  Deaver,  of  Macon,  for  plaintiff  in 
error. 

Chas.  H.  Garrett,  Walter  De  Fore,  and  Jas. 
C.  Estes,  all  of  Macon,  for  defendant  in 
error. 

HIKES,  J.  Judgment  affirmed.  All  tha 
Justices  concur.' 


^ripFor  other  easoa  see  same  topic  and  KBY-NUMBBR  in  all  Kej-Numbered  Dlcests  and  Indexes 
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058  Oa.  X22) 

BATTLE  et  «l.  V.  F.  S.  R0Y8TER  QUANO 

CO.     (No.  2819.) 

(Supreme  Court  of  Georgia*    March  18,  1922.) 

(8ylUibu9  hy  the  Court.) 

1.  Injunction  ^=s>8— Reoeivort  ^s>26— Injunc- 
tion and  rcoolver  not  granted  on  bohaif  of 
creditor  fully  protected  by  injunction  pre- 
vioualy  oranted  In  another  suit. 

Under  the  facta  appearing  in  the  record,  the 
court  erred  in  appointing  a  receiver. 

(Additional  Syllahus  hy  Bdiiorial  Btaff.) 

2.  Fraudulent  oonveyajicee  a=»229— Qarnisli- 
mont  Ilea  where  debtor  has  turned  over  to 
another  creditor  property  in  excess  of  such 
oredltoi's  claims. 

If  a  debtor  has  for  any  purpose  turned  over 
to  a  creditor  assets  exceeding  in  value  the 
claims  of  such  creditor,  another  creditor,  by 
common-law  garnishment,  may  subject  to  its 
demands  the  excess  of  the  funds  or  property 
in  the  hands  of  the  first  creditor  over  its  just 
demands. 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  T.  Shurley,  Judge. 

'  Snit  by  the  F.  S.  Royster  Quano  Company 
against  B.  C.  Battle  aiid  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

.  The  F.  S.  Royster  Guano  Company  filed  a 
petition  in  the  superior  court  of  Warren 
county  against  Mrs.  Bessie  C,  Battle  and  the 
Fourth  National  Bank  of  Macon,  Ga.  (here- 
inafter referred  to  as  the  bank),  for  an  inter- 
locutory injunction  and  a  receiver.  Plaintiff 
filed  two  amendments  to  its  petition,  which 
were  allowed.  Mrs.  Battle  filed  her  plea  in 
abatement,  also  her  demurrer  to  the  petition 
and  an  answer  thereto,  as  well  as  answers  to 
both  amendments.  The  bank  filed  a  demur- 
rer to  the  petition  and  a  plea  in  abatement 
and  Bwom  response  to  the  rule  nisi  granted 
in  the  case. 

In  the  present  petition  is  set  forth  the  pen- 
dency of  another  suit  in  the  superior  court 
of  Warren  county,  the  reference  thereto  be- 
ing as  follows: 

*'0n  the  13th  day  of  ;rune,  1921,  petitioner 
fiUd  suit  in  this  court,  in  which  petitioner  asked 
for  a  judgment  against  defendant  for  the 
amount  of  the  said  note  [it  being  the  same  note, 
the  collection  of  which  is  sought  in  the  present 
suit],  and  praying^  among  other  things,  that  she 
be  restrained  and  enjoined  from  disposing  of 
or  alienating  in  any  way  certain  growing  crops 
on  property  described  therein,  except  by  order 
of  the  court  Reference  is  prayed  to  said  suit, 
the  prayers  therein  asking  for  injunction  and  a 
restraining  order  and  the  injunction  granted 
therein." 

In  addition  there  was  a  prayer  for  judg- 
ment on  the  note,  and  that  Mrs.  Battle  be 
enjoined  and  restrained  from  disposing  of  or 
Alienating  or  incumbering  any  of  her  prop- 
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erty  therein  described,  or  the  growing  crops 
on  the  property.  Numerous  parties  were 
named  as  codefendants  with  Mrs.  Battle  in 
the  suit  filed  in  June,  1921,  and  the  petition 
in  that  suit  set  forth  numerous  conveyances 
to  the  various  codefendants,  conveying  sev- 
eral thousand  acres  of  land  in  many  differ- 
ent lots,  which  are  fully  dectfTlbed;  and  It 
was  prayed  in  that  former  suit  that  Mrs.  Bat- 
tle be  restrained  from  transferring  this  prop- 
erty, and  that  tbe  codefendants,'  who  were 
grantees  in  the  several  deeds,  be  enjoined  and 
restrained  from  transferring  the  title  to  the 
realty  conveyed  by  Mrs.  Battle,  or  from  in 
any  wise  changing  the  status  of  the  title  to 
the  property,  it  being  alleged  that  the  prop- 
erty had  been  fraudulently  conveyed  and 
transferred  to  them  by  Mrs.  Battle.  Injunc- 
tion was  also  sought  in  that  suit  to  prevent 
the  defendant  from  disposing  of  or  in  any 
manner  incumbering  any  other  of  her  prop- 
erty, and  particularly  the  crops  up  and  grow- 
ing on  her  lands  for  the  year  1921.  And  fur- 
ther it  was  prayed  that  each  of  the  codefend- 
ants with  Mrs.  Battle,  some  10  or  more,  who 
were  grantees  in  the  deed  referred  to,  be 
required  to  deliver  up  the  fraudulent  con- 
veyances made  to  them  by  Mrs.  Battle,  to- 
gether with  their  notes  which  said  convey- 
ances were  made  to  secure,  and  that  the  con- 
veyances and  notes  be  canceled,  There  was 
also  a  prayer  for  genial  relief. 

The  injunction  and  restraining  order 
sought  in  the  first  suit  filed  In  Warren  supe- 
rior court  June  13,  1921,  upon  the  interlocu- 
tory hearing  were  granted  as  prayed.  In 
this  present  case,  filed  in  August,  1921,  the 
same  petitioner  further  sets  forth  and  de- 
scribes certain  property  conveyed  by  security 
deed  by  Mrs.  Battle  to  the  Fourth  National 
Bank  of  Macon  on  June  4, 1920,  it  being  part 
of  the  same  property  the  growing  crops  on 
which  Mrs.  'Battle  had  been  previously  re- 
strained and  enjoined  from  alienating  or 
conveying:  that  under  and  in  accordance 
with  the  power  of  sale  in  the  security  deed 
the  bank  had  advertised  and  is  about  to  tseil 
said  property;  that  said  sale  will  by  opera- 
tion of  law  include  all  the  growing  crops 
thereon;  and  that  the  sale  is  a  collusive 
scheme  between  the  bank  and  Mrs.  Battle  to 
defraud  the  other  creditors  of  Mrs.  Battle. 
In  the  petition  are  set  forth  the  names  of 
other  creditors  and  the  amoimts  due  them. 
Defendants  filed  their  sworn  responses,  an- 
swers and  pleas,  in  which  the  material  alle- 
gations of  the  petition  were  denied,  ezc^t 
that  the  bank  held  a  security  deed  and  was 
about  to  exercise  the  power  of  sale  there- 
under. The  bank  also  demurred  to  the  peti- 
tion. Upon  the  presentation  of  this  peti- 
tion the  court  issued  &  temporary  restrain- 
ing order  against  the  bank  restraining  it 
from  selling  the  property.  After  hearing 
argument  of  counsel  the  court  vacated  the 
restraining    order    previously    granted    as 
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against  tbe  bank,  and  denied  the  injunction 
against  the  bank,  but  granted  the  injunction 
against  Mrs.  Battle,  and  appointed  receivers 
for  all  the  property  as  prayed.  To  the  order 
granting  the  injunction  against  Idrs.  Battle, 
and  appointing  recetvers  for  her  property,  the 
defendants  excepted. 

L.  D.  McGregor,  of  Warroiton*  and  Jones, 
Park  ft  Johnston,  of  Maoon,  for  pUlntifCB  in 
error. 

Crenshaw  ft  Lindsay,  of  Atlanta,  and  M. 
L.  FeltBr  of  Warrenton,  for  defendant  in 
err<Hr. 

BECK,  P.  J.  (after  stating  the  fbcts  as 
above).  [1]  It  affirmatively  appears  In  this 
case  that  an  injunction  had  already  been 
granted  In  a  prior  case  pending  in  the  same 
court,  at  the  suit  of  the  plaintill  in  the  pres- 
ent action,  F.  S.  Royster  Guano  Company, 
for  substantially  the  same  cause  of  action, 
restraining  Mrs.  Battle  from  incumbering  or 
alienating  any  of  her  property,  which  order 
preventing  the  alienating  or  incumbering  of 
any  of  Mrs.  Battle*s  property  included  the 
land  involved  in  the  instant  case.  In  the 
present  case  the  Guano  Company  petitioned 
for  and  obtained  in  the  same  court  another 
injunction  against  BIrs.  Battle,  and  also  ob- 
tained the  a];^K)intment  of  a  receiver  for  her 
property.  As  previously,  pointed  out,  in  the 
first  suit  an  injunction  had  been  obtained  by 
the  plaintiff  in  the  court  below,  the  defend- 
ant in  error  here,  restraining  and  enjoining 
Mrs.  Battle  from  alienating  or  incumbering 
any  of  her  property.  The  present  action  is 
directed  against  the  Fourth  National  Bank 
as  a  oodef endant  with  Mrs.  Battle,  Can  this 
have  the  effect  of  supporting  tbe  action 
against  the  latter?  If  the  court  had  found, 
under  the  facts  allied,  that  the  plaintiff  in 
the  suit  was  entitled  to  its  injunction  against 
the  bank  and  the  other  relief  against  that 
bank  which  was  denied,  a  different  question 
would  have  been  raised  from  what  is  pre- 
sented now.  But,  when  the  prayers  of  the 
petition  against  the  bank  were  denied,  then 
there  was  no  further  occasion,  for  retaining 
this  action  against  Mrs.  Battle,  in  view  of 
the  relief  sought  and  granted  in  the  first 
action;  and  the  court  erred  in  granting  the 
prayers  for  injunction  and  receive  against 
Mrs.  Battle.  The  plaintiff  in  the  court  below 
had  no  lien  on  any  of  the  property  nor  any 
interest  or  right  in  any  portion  thereof,  and 
the  injunction  which  had  been  granted  in  the 
previous  suit  fully  protected  it  in  its  rights ; 
for,  after  having  recovered  a  Judgment,  if  it 
should  recover  one,  it  oould  levy  upon  the 
property.  Moreover,  to  allow  this  receiver- 
ship to  stand  as  to  the  land  which  was  con- 
veyed to  the  bank  to  secure  the  debt  held 
by  it  would  be  indirectly  defeating  the  bank 
in  its  attempt  to  enforce  its  claim,  though 
refusing  by  the  direct  remedy  of  injunction 
to  prevent  the  bank  from  exercising  the  pow- 


er of  sale  given  in  the  deed  from  Mrs.  Battle 
to  that  corporation. 

[2]  If,  as  a  matter  of  fact,  in  this  case 
Mrs.  Battle  has  for  any  purpose  turned  over 
to  the  bank  an  amount  of  assets  exceeding  in 
value  the  real  claims  of  the  bank  against  her, 
the  plaintiff  in  this  case  can,  by  plain,  com- 
mon-law remedy — that  is,  by  garnishment — 
subject  to  its  demands  the  excess  of  the 
amount  of  funds  or  property  in  the  handa 
of  the  banl^  over  its  Just  demands.  We  think 
for  these  reasons  that  in  no  view  of  the  case, 
after  the  refusal  of  the  equitable  relief  di- 
rectly sought  against  the  bank,  was  the  plain- 
tiff entitled  to  the  remedy  and  relief  addi- 
tional to  the  full  and  comprehensive  relief 
granted  it  in  the  former  suit  filed  in  June. 

It  is  unnecessary  to  quote  lengthy  extracts 
from  authorities  supporting  the  views  set 
forth  above,  and  upon  which  our  Judgment 
is  based.  It  is  not  improper,  however,  to 
cite  in  this  connection  the  following:  Civil 
Code  1910,  I  6495;  McWilliams-Hankin  Co. 
V.  Thompson,  135  Ga.  424,  69  S.  E.  554; 
Virginia-Carolina  Chemical  Co  v.  Provident 
Savings  life  Assurance  Society,  126  Ga.  50, 
54  S.  E.  929;  Spence  v.  Solomons  Co.,  129 
Ga.Sl,  58  S.  E.  463;  Guilmartin  v.  Ry.  Co., 
101  Ga.  565,  29  S.  E.  189;  Stuard  Lumber 
Co.  V.  Taylor,  150  Ga.  135,  102  S.  B.  894; 
Colonial  Trust  Co.  v.  Central  Trust  Co.,  243 
Pa.  268,  90  Atl.  189;  Magniac  v.  Thomson,  15 
How.  (56  TJ.  S.)  299,  14  L.  Ed.  696;  Booth 
V.  Mohr,  122  Ga.  333,  50  S.  E.  173. 

Judgment  reversed. 

All  the  Justices  concur,  except  FISH.  O. 
J.,  absent  because  of  sickness. 


(153  Oa.  212) 
WALKER  V.  STATE.     (No.  3091.) 

(Supreme  Court  of  Georgia.    April  11,  1922.) 

(Hyllabu9  by  the  Court.) 

I.  Crfmlnal  law  ^=3»I092(  14)— Supplemental 
certificate  to  bill  of  exceptions  held  unauthor- 
ized. 

The  bill  of  exceptions  in  this  case  was  cer- 
tified on  tiie  3d  day  of  February,  1922,  and 
the  transcript  of  the  record  was  filed  in  this 
court  on  February  20,  1922.  On  March  20, 
1922,  a  supplemental  certificate  of  the  judge, 
dated  March  18,  1922,  was  filed  in  this  court,  in 
which  the  cotirt  certified  that  a  portion  of  the 
brief  of  evidence  duly  approved  and  made  a 
part  of  the  record  at  the  time  of  the  hearing 
of  the  motion  for  a  new  trial  was  incorrect,  and 
that  the  statement  as  contained  in  an  afSdavit 
accompanying  the  supplemental  certificate  was 
the  true  and  correct  statement  of  the  evidence 
had  on  the  trial  in  that  respect.  Counsel  for 
defendant  in  error  suggested  a  diminution  of 
the  record  accordingly.  Held  that,  when  the 
judge  of  the  superior  court  has  signed  a  cer- 
tificate to  a  bill  of  exceptions,  he  has  exhaust- 
ed his  power  in  that  regard,  and  cannot  add  a 
supplemental  certificate  explaining  or  changing 
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the  first.  Minhinnett  v.  Stete,  106  Ga.  141, 
32  S.  E.  19;  Reynolds  Banking  Co.  v.  Beeland, 
142  Ga.  242,  82  S.  E.  662;  GonsoUdated  Naval 
Stores  Co.  v.  McPhattep.  147  Ga.  797,  95  S. 
E.  686;  Cartledge  v.  Ashford,  148  Ga.  589  (2), 
97  S.  E.  521. 

2.  Criminal  law  ^=s>935 (2)— Failure  of  proof 
of  venue  ground  for  new  trial. 
One  ground  of  the  motion  for  a  new  trial 
is  based  on  the  failure  of  the  state  to  prove 
the  venue.  After  a  careful  examination  of  the 
evidence,  we  find  this  ground  is  well  taken;  in 
fact,  it  is  conceded  in  the  brief  of  the  attorney 
general.  Proof  of  the  venue  being  essential 
to  confer  jurisdiction  on  the  trial  court,  it  was 
error  to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Laurens  Coun- 
ty ;  J.  L.  Kent,  Judga 

George  Walker  was  convicted  of  an  of- 
fense, and  he  brings  error.    Reversed. 

Geo.  B.  Davis,  John  W.  Thomas,  and 
Fred  Kea,  ail  of  Dublin,  for  plaintiff  In  er- 
ror, 

E.  L.  Stephens,  Sol.  Gen.,  of  Wrightsville, 
Geo.  M.  Napier,  Atty.  Gen.,  Seward  M.  Smith, 
Asst  Atty.  Gen.,  and  J.  S.  Adams  &  R.  Earl 
Camp,  or  Dublin,  for  the  State. 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur^ 

(153  6a.  1S4) 

MANNING  V.  STATE.    (No.  2800.) 

(Supreme  Court  of  Georgia.    April  U,  1922.) 

fSyllahus  by  the  Court.) 

1.  Criminal  law  <9=:>37I(I2),  372(4)*Evldence 
of  other  homicides  held  admissible  to  show 
motive  or  scheme. 

Evidence  showing  the  participation  of  the 
defendaut  in  homicides  other  than  that  for 
which  he  is  being  tried  is  admissible  to  show  a 
motive,  or  scheme  to  commit  such  crime. 

2.  Homicide  <&=»286 (2)— Instruction  that  de- 
fendant's admission  of  kililno  did  not  show 
malice,  when  accompaniefd  by  explanation, 
Improperly  refused. 

Where  a  defendant  admits  the  perpetration 
of  a  homicide,  but,  in  connection  with  such  ad- 
mission, gives  an  explanation  justifying  or  ex- 
cusing his  commission  of  the  offense,  it  is  er- 
ror for  the  trial  judge  to  refuse  a  timely  writ- 
ten request  to  charge  that  such  admission,  with 
such  explanation,  would  not  create  a  presump- 
tion that  the  accused  was  actuated  by  malice. 

3.  No  opinion  expressed  as  to  evidence. 

A  new  trial  being  granted,  this  court  ex- 
presses no  opinion  upon  the  evidence. 

(Additional  Syllalus  hy  Editorial  Staff.) 

4.  Criminal  law  <d=»823(l  I)— Failure  to  oharoe 
that  admission  of  kllllno>  with  expUnation, 
did  not  Justify  Inference  of  malice,  held  not 
cured  by  instniotion  given. 

"Where  defendant  had  admitted  the  killing, 
Imt  claimed  to  have  been  acting  under  coercion, 


the  Refusal  of  an  instruction  that  such  admis- 
sion, so  qualified,  did  not  warrant  an  inference 
of  malice,  held  not  cured  by  a  charge  on  the 
commission  of  a  crime  under  threats  or  men- 
aces pursuant  to  Pen.  Code  1910,  f  41,  and  a 
charge  that,  if  defendant  was  forced  by  coer- 
cion to  take  the  part  he  did  and  the  coercion 
was  of  such  a  nature  as  to  'excite  in  his  mind 
a  reasonable  fear  that  his  life  was  in  danger, 
etc.,  he  should  be  acquitted. 

5.  Criminal  law  ^=»372(4)— Not  error  to  per- 
mit jury  to  consider  other  offenses  committed 
as  part  sf  same  scheme  in  determining  guilt 

^  If  other  homicides  tended  to  show  a  sdieme 
or  plan  under  which  the  offense  charged  was 
committed,  the  jury  could  consider  such  evi- 
dence in  determining  the  truth  of  the  defense 
that  defendant  committed  all  the  homicides  un- 
der coercion,  and  an  instruction  was  not  er- 
roneous because  permitting  the  jury  to  con- 
sider evidence  of  such  other  crimes  as  tending 
to  prove  defendant's  guilt. 

6.  Criminal  law  ^=9783(1)— instniotion  as  to 
purpose  and  effect  of  evidence  of  other  homi- 
cides held  not  misleading  or  objectionable. 

Instructions  that  the  questions  whether 
evidence  of  other  offenses  showed  a  motive  or 
scheme  or  tended  to  connect  defendant  with  the 
offense  charged  were  exclusively  questions  for 
the  jury  to  determine,  that  such  evidence  had 
been  admitted,  not  for  the  purpose  of  showing 
or  establishing  defendant's  guilt  of  such  other 
crimes,  but  solely  to  show  whether  or  not  a 
motive  or  scheme  existed  and  in  that  way  con- 
nect defendant  with  the  commission  of  the 
crime  alleged,  held  not  misleading  or  objection- 
able except  so  far  as  it  left  to  the  jury  the 
question  whether  evidence  of  such  other  offens- 
es connected  with  the  crime  charged. 


7.  Criminal  law  ^=»l  172(2)— instruetlon  per- 
mitting Jury  to  determine  whether  evidence 
of  other  offenses  connected  defendant  with 
crime  harmless,  where  he  had  admitted  par- 
ticipation. 

An  instruction  permitting  the  jury  to  deter- 
mine whether  or  not  evidence  of  other  homi- 
cides connected  defendant  with  the  murder  for 
which  he  was  being  tried,  if  erroneous,  was 
harmless,  where  defendant  in  previous  state- 
ments and  in  his  testimony  on  the  trial  of  a 
codefendant  admitted  that  he  participated  in 
the  homicide  fo^  which  he  was  being  tried. 

Gilbert,  J.,  dissenting  in  part. 

Error  from  Superior  Ck>urt,  Newton  CSoim* 
ty;  John  B.  Hutcheson,  Judge. 

Clyde  Manning  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

At  the  March  term,  1921,  of  Newton  superi- 
or court,  John  S.  Williams  and  Clyde  Manning 
were  jointly  indicted  for  the  murder  of  lind- 
sey  Peterson.  The  homicide  was  alleged  to 
have  been  committed  "by  tying  a  chain  about 
the  neciL  of  said  Lindsey  Peterson  and  weight- 
ing the  body  with  a  certain  sack  full  of  rocks 
and  drowning  the  said  Lindsey  Peterson  In 
Tellow  river."  Williams  was  tried  and  con- 
victedf  and  the  judgment  was  affirmed  by 
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this  court  Williams  t.  State,  162  Ga.  — ^», 
110  S.  E.  286.  Subsequently  Maiming  was 
tried  and  convicted.  He  made  a  motion  for 
new  trial,  which  was  overruled,  and  he  brings 
his  case  to  this  court 'assigning  error  on  this 
judgment  The  evidence  introduced  on  his 
trial  was  substantially  as  follows: 
Carl  Wheeler  testified: 

I  lived  near  Allen's  bridge,  In  Newton  coun- 
ty, Ga.;  was  there  the  morning  they  found 
those  people;  don't  know  who  they  were.  They 
were  men,  two  of  them  black  men.  Mr.  Cas- 
8ell*8  boy  went  and  found  them.  They  were 
in  the  water.  No  part  of  the  body  was  exposed 
except  a  shoe  sticking  up  out  of  the  water, 
with  a  foot  In  it.  1  and  another  fellow  pulled 
them  out.  They  were  dead.  That  was  in  New- 
ton coanty.  Don*t  remember  when  it  was.  It 
was  in  the  spring  of  this  year,  if  I  am  not  mis- 
taken. These  men  were  fastened  together 
around  the  neck.  Saw  nothing  but  the  trace- 
chains.  A  sack  with  rocks  in  it  was  tied  to 
.  them.  The  sack  was  tied  to  those  negroes, 
and  the  rocks  were  tied  to  them  with  a  rope. 
Don't  thiDk  it  was  tied  to  the  chain.  We  pulled 
them  out  on  this  side  of  Yellow  river  at  Allen's 
bridge.    Was  there  when  Sheriff  Johnson  came. 

Dr.  0.  D.  Hardeman  testified  that— 

He  lived  2^  miles  this  side  of  Allen's  bridge. 
Remembered  the  occasion  when  some  bodies 
were  found  down  there,  on  March  13,  1921. 
Went  down  there  about  the  time  the  sheriff 
got  there.  When  he  got  there  the  bodies  were 
on  this  side  of  the  river,  on  the  bank.  They 
were  chained  together  with  a  trace -chain 
around  their  necks,  tied  with  wire,  and  a  sack 
of  rocks  tied  to  the  chain.  The  hands  were 
tied.  One  negro's  hands  were  tied.  Another 
had  one  hand  loose.  Three  hands  were  tied 
together.  In  his  opinion  these  men  were  put 
in  the  water  alive.  He  has  mighty  little  ground 
on  which  to  base  that  opinion.  He  bases  it 
upon  the  condition  of  the  neck,  of  the  tongue, 
and  the  general  conditions.  At  Allen's  bridge 
the  water,  be  guesses,  was  something  like  10 
feet  deep  in  the  main  run  of  the  stream,  and 
3  or  4  feet  deep  at  the  edges.  The  point  where 
they  discovered  the  bodies  was  pointed  out  to 
him.  It  was  not  in  the  main  run  of  the  river, 
but  a  little  this  side  of  the  main  run.  The 
water  was  deep  enough  to  drown  them. 

B.  L.  Johnson,  sheriff  of  Newton  county, 
testified  that— 

• 

He  remembered  the  occasion  when  some 
bodies  were  found  drowned  at  Allen's  bridge. 
It  was  in  March  <^  this  year,  between  the  12th 
and  15th.  Found  two  dead  bodies,  black  men. 
They  had  on  overalls  and  were  fully  dressed. 
The  bodies  were  tied  together  with  a  trace - 
chain  around  their  necks.  There  was  a  sack  of 
rocks  tied  to  the  trace-chain  in  the  way  of  a 
sinker,  attached  to  the  chain  between  their 
necks.  They  were  tied  pretty  close  together^ 
The  sack  of  rocks  was  tied  with  a  wire  rope, 
and  the  rope  tied  to  the  chain.  The  sack  of 
rocks  would  probably  weigh  75  or  100  pounds. 
At  that  place  the  water  is  pretty  deep.  Tied 
in  that  condition  it  would  be  easy  to  drown, 
them  there  in  the  water.  Their  hands  were 
tied  together  with  wire.    One  of  them  had  one 


hand  tied  and  one  loose.  That  place  is  in  New- 
ton county.  At  the  coroner's  inquest  Clyde 
Manning  identified  these  bodies  as  those  of  Wil- 
lie Preston  and  Lindsey  Peterson.  Manning 
made  a  statement  in  reference  to  those  bodies, 
as  to  the  death  of  those  men,  and  how  they 
came  there.  No  one  offered  him  any  inducement 
to  make  these  statements.  Did  not  threaten 
him  in  any  way.  Nothing  was  said  to  him  by 
which  ho  could  have  apprehended  any  trouble  to 
himself  in  any  manner,  before  he  made  such 
statement.  No  offer  of  reward  or  hope  of  ben- 
efit was  held  ouL  He  said  he,  Mr.  Williams, 
and  Charlie  Chisholm  brought  them  there,  and 
threw  them  off  the  bridge  alive  into  the  water. 
He  told  me  that  Mr.  John  S.  Williams  and 
Charlie  Chisholm  was  with  him;  that  they 
came  there  in  an  automobile  on  Saturday.  It 
seems  it  was  about  ten  days  or  two^weeks  be- 
fore we  discovered  the  bodies.  Clyde  told  us 
about  other  bodies,  and  we  wanted  to  see 
whether  or  not  he  told  the  truth.  We  went  to 
search  for  the  other  bodies,  and  found  them 
as  he  told  us.  Some  were  buried,  and  some 
drovmed.  Some  were  buried  on  Mr.  Williams's 
place.  He  told  us  the  names  of  those  who 
were  buried.  Three,  Johnnie  Williams,  Johnnie 
Green,  and  Will  Oivens,  were  buried  in  the  pas- 
ture of  Mr.  John  S.  Williams.  Fletcher  Smith, 
he  thinks,  was  the  one  in  the  cornfield.  Manning 
pointed  out  the  places  where  these  three  were 
buried.  We  found  the  graves,  and  in  the  graves 
found  the  bodies.  We  found  Fletcher  Smith 
in  the  cornfield.  Com  had  been  planted  where 
he  was  buried,  and  some  had  come  up  right 
over  the  body.    They  had  plowed  over  the  body. 

From  there  we  went  to  a  cornfield  on  another 
one  of  Mr.  Williams'  places,  and  he  pointed  out 
another  one.  He  was  buried  in  a  sort  of 
new  ground^  They  called  this  one  Big  John. 
He  was  buried  right  at  a  vacant  house.  Man- 
ning pointed  that  place  out.  We  went  and 
found  some  more  bodies  in  the  water  where  he 
told  us  they  were  in  the  river.  One  was  Char- 
lie Chisholm  at  Water's  bridge  on  the  Alcovy 
river.  The  water  in  that  river  is  from  10  to 
30  feet  deep.  Was  not  there  when  that  body 
was  pulled  out,  but  saw  it.  It  was  tied  with 
a  chain,  and  my  recollection  is  there  was  a  sack 
of  rocks  tied  to  the  negro  around* his  neck. 
The  sack  of  rocks  would  weigh  something  like 
75  pounds.  We  dispovered  some  other  bodies 
the  next  day,  Sunday.  Found  them  in  Alcovy 
river,  at  the  same  place  we  found  Chisholm'a 
body.  Those  bodies  were  chained  together. 
The  chain  was  around  their  necks.  Was  not 
there  when  the  bodies  were  first  found..  A  big 
piece  of  iron  was  attached  to  the  chain  for  a 
weight. 

No  threats,  inducements,  or  promises  of  re- 
ward or  benefit  were  held  out  to  Clyde  Man- 
ning, nothing  done  in  any  way  to  get  him  to 
show  us  those  bodies  or  identify  them.  He 
told  us  if  we  would  take  him  he  would  show  us. 
It  was  all  voluntary,  and  of  his  own  will,  with- 
out any  inducement  or  reward  or  hope  of  re- 
ward. No  officer  made  any  threats,  and  we 
offered  him  no  inducement  whatever.  Found 
the  body  in  South  river  at  Mann's  bridge  about 
March  15th.  That  was  directly  after  the  dis-. 
covery  of  the  bodies  at  Allen's  bridge.  It  was 
tied  around  the  neck  with  a  chain  and  a  sack 
of  rocks  attached  to  the  chain.  The  sack  of 
rocks,  would  weigh  something  like  75  pounds. 
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The  water  was  of  suffident  depth  there  to 
drown  a  man  tied  around  the  neck  with  a  chain 
and  a  sack  of  rocks  tied  to  it  That  was  two 
or  three  days  after  the  bodies  were  found  at 
Allen's  bridge.  Clyde  told  us  who  ii  was.  He 
said  it  was  a  negro  by  the  name  of  "Foots." 
His  other  name  was  Harry  Price.  Clyde  said 
he  was  thrown  in  the  same  night  that  Preston 
and  Peterson  were  thrown  in  at  Allen's  bridge. 
He  said  after  they  had  thrown  those  two  over 
at  Allen's  bridge  they  carried  this  one  over  to 
the  other  river  and  put  him  in  there.  They 
went  in  Williams's  automobUe,  and  Williams 
drove.  It  was  near  a  mile  from  Allen's  bridge 
to  Mann's  bridge.  Allen's  bridge,  it  seemed  to 
him,  would  be  10  or  12  miles  from  Williams's 
home,  and  Mann's  bridge  would  be  about  a  mile 
further.  Manning's  house,  where  he  lived,  was 
160  yards  from  Williams's  house.  From  Wil- 
liams's house  you  can  see  the  pasture,  which  is 
some  200  yards  from  Manning's  house,  and 
probably  300  or  350  yards  from  Williams's 
house.  The  pasture  is  in  front  of  Williams's 
house  to  the  side  and  back  of  it,  and  back  of 
Clyde's  house.  The  body  of  Fletcher  Smith 
was  found  on  the  hillside  in  the  cornfield.  I 
was  told  that  that  was  John  S.  Williams's  land. 
Clyde  Manning  told  us  that  Fletcher  Smith  was 
killed  by  John  S.  Williams,  who  shot  him  with  a 
shotgun  in  the  head.  There  was  a  wound  in 
Fletcher  Smith's  head.  Clyde  didn't  say  he 
helped  Williams  kill  Fletcher,  but  he  helped 
bury  him.  Manning  said  that  Charlie  Chisholm 
killed  Big  John.  He  said  he  helped  dig  the 
hole  to  bury  Big  John,  and  helped  throw  the 
dirt  on  him  after  Chisholm  killed  him.  He 
said  he  killed  William  Givens  and  Johnnie 
Green,  but  his  understanding  was  that  Charlie 
Chisholm  killed  Johnnie  Williams.  He  said 
John  S.  Williams  was  with  them  when  they 
killed  him.  They  killed  them  by  hitting  them 
with  an  axe.  '  We  found  Little  Bit,  John  Brown, 
and  Charlie  Chisholm  at  Waters  Bridge,  some- 
thing like  7  or  8  miles  from  Williams's  place, 
near  the  county-line  bridge.  Have  been  told 
that  Newton  county  owns  two-thirds  of  this 
bridge  and  Jasper  county  one-third.  Mann's 
bridge  is  a  coun^-line  bridge,  and  I  understand 
half  and  half  belongs  to  each  county.  Clyde 
showed  us  where  "Foots"  or  Harry  Price  Jump- 
ed off.  He  said  it  was  on  the  upper  side  of  the 
bridge;  and  that  would  be  in  Newton  county. 

On  croBS-examination  the  sheriif  testified 
as  follows: 

I  first  saw  Clyde  Manning  during  the  March 
term  of  our  court.  The  grand  jury  had  him 
subpoenaed  in  a  case  about  the  bodies  that  were 
found  down  about  the  river,  and  those  of  Lind- 
sey  Peterson,  Will  Preston,  and  Harry  Price. 
Mr.  Wismer  and  Mr.  Chastain  were  present  at 
two  conversations  with  Clyde  Manning  when  he 
was  present.  In  those  conversations  Manning 
told  us  about  these  various  details  that  I  have 
testified  about  He  stated  that  John  S.  Wil- 
liams was  present  on  each  occasion  when  the 
deaths  occurred.  He  stated  that  he  partici- 
pated in  each  of  those  deaths  in  the  manner  I 
have  described,  because  he  said  he  was  afraid 
not  to  do  it  He  was  afraid  Mr.  Williams 
would  kill  him.  That  was  a  part  of  the  conver- 
sations in  which  he  made  the  admissions  about 
wMch  he  had  testified.  He  said  he  was  willing 
to  tell  an  about  it    He  told  us  the  complete 


story,  and  his  statement  has  been  substantially 
the  same  ever  since  then.  No  one,  no  attorney 
or  adviser,  had  seen  Manning  at  that  time,  that 
I  knew  anything  about.  He  always  stated  that 
he  did  it  at  the  command  of  Mr.  John  S.  Wil- 
liams, and  because  he  was  afraid  not  to  do  it; 
he  was  afraid  Mr.  Williams  would  kiU  him.  In 
those  statements  he  said  he  did  it  through  fear 
of  death,  if  he  did  not  obey  the  command  of  Mr. 
Williams. 

A.  J.  Wismer  testifled: 

I  am  special  agent  of  the  Department  of  Jus- 
tice of  the  United  States.  Had  occasion  in  tiie 
course  of  my  duties  to  the  government  to  go  to 
the  farm  of  John  S.  Williams.  That  was  on 
-February  19,  this  year.  Went  to  Mr.  Williams's 
house  to  conduct  an  investigation  for  the  gov- 
ernment Mr.  Brown  was  with  me.  Went  to 
Mr.  John  S.  Williams's  farm  to  make  an  inves- 
tigation as  to  alleged  peonage  conditions  on  his 
plantation.  When  we  got  there,  Williams  was 
not  at  home.  We  saw  Clyde  Manning,  John 
Brown,  and  Johnnie  WilUams.  We  talked  to 
Clyde  Manning.  Asked  Clyde  Manning  whether 
he  acted  as  guard  over  the  hands  on  the  place 
and  locked  them  up  at  night,  as  had  been  re- 
ported to  us,  and  asked  whether  he  had  gone 
and  helped  catch  one  Gus  Chapman  and  return 
him  to  the  place.  He  denied  all  about  it  to  us. 
Don't  recollect  having  talked  to  a  man  by  the 
name  of  Lindsey  Peterson  on  that  occasion. 
Brown  talked  to  some  of  the  negroes  that  I 
didn't  see.  I  didn't  take  the  names  of  those 
from  whom  I  got  no  information.  I  talked  to 
John  Brown  and  Johnnie  Williams,  at  John  Sb 
Williams's  'house  before  he  came.  Talked  to 
some  of  them  together,  then  separately.  We 
had  practically  finished  talking  to  them  when 
Williams  returned,  and  we  began  talking  to  him. 
Williams  drove  up  and  introduced  himself.  I 
told  him  my  business,  and  told  him  I  had  been 
talking  to  those  boys  there,  and  had  asked  them 
about  Gus  Williams,  and  his  having  ran  away 
from  his  place>  and  he  said,  yes,  he  had;  and 
he  said  that  he  and  Clyde,  and  I  forget  the 
name  of  the  other  negro  that  went,  went  and 
caught  him,  brought  him  back,  and  when  he 
made  that  statement  Brown  turned  around  to 
Clyde  and  said,  "You  just  told  me  a  lie,  didn't 
you?"  I  don't  believe  Clyde  answered  one  way 
or  the  other.  We  then  got  in  Mr.  Williams'e 
car  and  went  back  with  him  over  to  his  other 
place.  Clyde  was  not  with  us.  We  talked  to 
some  other  negroes  and  to  Mr.  Williams's  three 
sons.  Don't  recollect  all  the  negroes  we  talked 
to,  but  we  talked  to  Clyde  Freeman.  We  talk- 
ed to  Williams  about  the  killing  of  the  negro. 
Blackstrap.  I  have  since  found  out  that  hia 
name  was  Nathaniel  Wade.  I  am  not  sure  that 
Clyde  Manning  was  present,  but  Mr.  Williams 
denied  that  there  had  ever  been  such  killing 
there  on  his  place.  I  asked  him  if  any  one 
else  had  been  killed  on  the  place,  and  he  said 
there  had  been  a  negro  killed  on  the  place  by 
the  name  of  Will  Napier,  by  his  son,  Hulan. 
in  self-defense.  Mentioned  to  BIr.  Williams 
other  negroes,  but  he  said  that  was  the  only 
killing  that  had  ever  taken  place  on  his  place. 
We  talked  to  Clyde  Manning  about  Blackstrap 
being  killed,  and  he  denied  all  about  it  The 
only  information  I  got  while  I  was  on  the  place 
that  day,  which  had  any  bearing  on  the  situa- 
tion, was  from  Johnnie  Williama.   He  was  the 
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only  ne^ro  on  the  place  that  told  me  anything. 
I  hare  seen  Johnnie  Williams  since  I  was  there. 
Saw  him  over  in  the  pasture,  and  he  was  dead. 
He  had  been  buried  at  the  edge  of  the  creek. 
It  was  approximately  three  weeks  after  I  saw 
him  and  talked  to  him  until  I  saw. him  there 
dead.  Clyde  Manning  pointed  out  the  place 
where  Johnnie  Williams  was  buried. 

Gross-exaininatlon : 

EUtve  been  present  here  each  time  that  C9yde 
Manning  has  made  admissions  to  the  officers, 
as  far  as  I  know.  The  first  time  I  heard  his 
story  was  the  time  Sheriff  Johnson  referred  to. 
I  was  present  Never  talked  to  him  outside  of 
the  presence  of  these  officers.  Cannot  give  the 
exact  date  of  that  conversation,  but  it  was  when 
the  March  grand  jury  was  in  session.  At  that 
time  Clyde  admitted  his  participation  In  those 
acts.  He  stated  tliat  after  we  had  been  down 
there  conducting  that  investigation  Mr.  Wil- 
liams had  said  to  him,  "Clyde,  we  have  got  to 
do  away  with  these  negroes,  or  they  are  going 
up  to  Atlanta  and  break  me  and  my  boys' 
necks."  Clyde  stated  that  he  told  him  he  "hat- 
ed to  do  anything  like  that."  Mr.  Williams  told 
him,  "WeD,  it  is  just  your  neck  or  theirs, 
whidiever  you  think  the  most  of."  Every  time 
he  made  those  statements  with  respect  to  each 
one  of  those  particular  killings,  it  was  always 
accompanied  with  the  statement  that  he  acted 
through  fear  of  death  at  the  hands  of  Mr.  Wil- 
liams. 

The  evidence  of  Clyde  Manning,  as  a  wit- 
ness for  the  state,  on  the  trial  of  John  S. 
Williams,  was  read  to  the  jury.  This  evi- 
dence is  set  out  substantially  in  the  report 
of  the  case  of  Williams  v.  State,  152  Ga.  — , 
110  S.  E.  286,  and  need  not  be  repeated  here. 

Clyde  Freeman  testified  for  the  defendant 
■uhstantially  as  follows: 

Had  been  living  with  Mr.  John  8.  Williams 
going  on  13  years.  Remember  when  the  offi- 
cers came  down  to  the  farm.  Saw  Mr.  Wismer 
there.  He  didn't  talk  to  me,  but  the  other  fel- 
low with  him  did.  Didn't  tell  them  anything. 
Was  afraid  to  tell  them  anything.  I  was  afraid 
of  Mr.  John  Williams  and  his  boys.  Knew  Pe- 
terson, Preston,  and  Price.  Know  when  they 
left  the  place.  John  S.  Williams  came  to  the 
place  that  Saturday  evening  and  told  them  he 
would  take  them  to  the  train  that  night  or  Sun- 
day morning,  but  don't  know  when  he  told  them. 
Saw  Peterson  and  Preston  after  they  were 
dead.  Never  saw  them  any  more  after  they  left 
the  place  that  Saturday  afternoon.  WHliams 
came  up  there  about  dinner  time  and  asked 
them  if  they  wanted  to  go  back  home,  and  they 
aH  told  them  they  wanted  to  go.  Ejaew  Black- 
strap. He  and  "Little  Bit"  ran  off  one  day. 
They  caught  "I^ttie  Bit,"  and  looked  for  Black- 
strap two  or  three  days  before  they  found  him. 
They  brought  him  back.  Never  heard  any  of 
them  say  what  became  of  them.  Knew  "Iron 
Jaw."  Mr.  Leroy  Williams  killed  him.  We 
were  over  there  by  the  littie  neck  of  the  pond 
from  the  house  when  he  shot  him.  They  whip- 
ped him  first  He  had  been  naming  up  some 
wire  by  the  pasture,  and  Mr.  Leroy  told  Char- 
lie he  was  not  having  it  done  right,  and  he  got 
a  stick  and  hit  "Iron  Jaw*'  and  told  him  he 
would  kffl  him.    "Iron  Jaw"  told  him,  "Well, 


kill  me,"  and  he  just  says,  "I  wHl  do  it,"  and 
he  pulled  his  pistol  and  killed  him.  He  shot  him 
in  the  arm  the  first  time,  and  shot  him  in  the 
body  the  next  time.  After  he  shot  him  he  told 
me  to  pull  his  clothes  off.  They  then  took 
"Iron  Jaw"  down  to  the  river,  down  to  the  pond, 
and  throwed  him  out  there  in  pond.  Marvin 
Williams  asked  witness  what  the  United  States 
officers  said  to  him,  and  he  told  him  what  they 
had  asked  him,  and  he  said  he  had  never  told 
them  anything.  He  then  described  the  whip- 
pings of  the  employees  by  Williams  and  his 
sons.  He  had  never  seen  anybody  else  killed 
on  the  place,  except  those  named,  but  saw  Will 
Napier  after  he  was  killed. 

Ous  Chapnum,  for  the  defendant,  testified 
that— 

He  worked  on  the  Williams  farm.  He  was 
locked  up  in  the  Atianta  station  house.  Hulan 
Williams  came  up  there  and  said  to  him:  "Go 
down  and  work  for  me.  It  will  be  the  same  as 
your  home."  And  he  went  down  and  worked  for 
him.  This  was  in  April,  1920.  When  he  got 
down  there  they  locked  him  up.  He  ran  away 
last  ^uly.  He  had  gotten  down  before  Shady 
Dale,  when  he  was  overtaken  by  Mr.  Williams 
and  taken  back.  Williams  took  him  into  a 
wagon  shelter,  and  made  him  pull  down  his 
clothes,  and  said  he  would  kill  him.  He  was 
whipped  with  a  buggy  trace.  Williams  said  he 
would  let  him  go  this  time,  but  if  he  ever  ran 
away  again  he  would  kill  him.  On  Thursday 
after  Thanksgiving  he  ran  away  again  and  had 
never  been  back.  Knows  about  the  killing  of 
Blackstrap.  Blackstrap  had  run  away.  He  had 
been  gone  about  a  week,  and  was  hired  by  a 
man  down  there  who  sent  word  that  he  had 
three  negroes  and  to  come  down.  He  went 
down  Sunday  and  got  him  and  brought  him 
back.  They  had  him  down  over  a  barrel,  whip- 
ping him,  and  he  was  begg^g  them.  He  said 
kill  me;  and  Hulan  gave  Charlie  Chisholm  his 
gun  and  told  him  to  shoot  him,  and  Chisholm 
shot  him  through  the  head. 

Frank  Dozier,  for  the  defendant  testified 
that— 

He  had  worked  on  John  S.  Williams'  farm, 
worked  for  his  son  Leroy,  and  stayed  in  a  lit- 
tle shack  at  night,  locked  up.  He  came  from 
Macon.  Was  arrested  in  Macon  for  sitting 
down  at  the  depot,  and  for  vagrancy.  Was  fin- 
ed $20.75,  and  Hulan  Williams  paid  that. 
When  he  paid  his  fine  he  brought  him  on  home 
that  night  Marvin  Williams  hit  him  on  the 
head  three  times  with  a  stick,  and  left  some 
scars.  He  got  more  whippings  after  that. 
They  whipped:  him  for  just  most  anything. 
Knows  about  *Iron  Jaw"  being  killed.  Didn't 
see  the  shooting.  Ha  and  Fletcher  were  clean- 
ing up  the  engine,  and  heard  a  pistol  fire  three 
times.  Leroy  came  to  them  and  said  he  didn't 
want  to  hear  anything  about  that  Clyde  Man- 
ning knew  about  this,  and  he  knew  about  the 
killing  of  Iron  Jaw. 

Jacltf  Strickland,  for  the  defendant,  testi- 
fied that — 

He  worked  on  the  Williams  place;  got  there 
by  being  in.  the  stockade.  Hulan  Williams  got 
him  out  They  locked  him  up  at  nii^ttime. 
Was  there  when  Long  John  ran  away.    They 
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caught  him  and  brought  him  back  and  whipped 
him.  Marvin,  Leroy,  and  Hulan  Williams  and 
C9yde  Manning  and  June  Manning  all  whipped 
him.  One  night  they  beat  Long  John  up.  Clyde 
Freeman  got  some  wire  to  build  a  hog  pasture. 
Freeman  and  Long  John  went  to 'get  the  wire. 
Long  John  was  not  able  to  tote  it,  and  Freeman 
wanted  to  whip  him,  and  he  asked  Leroy  to 
stop  whipping  him  and  kill  him.  Leroy  Wil- 
liams asked  if  he  wanted  him  to  kill  him  sure 
enough,  and  he  told  him  yes,  and  he  shot  him 
in  the  arm.  Williams  then  asked  him  again  if 
he  wanted  him  to  kill  him.  He  nodded  his 
head,  and  Williams  then  shot  him  in  the  side 
of  the  head.  Williams  told  me  and  "Foots" 
to  take  the  clothes  off  of  him.  I  pulled  oft  his 
shirt,  and  '"Foots"  took  off  his  overalls. 

Emma  Freeman  testified  for  the  defend- 
ant: 

Lived  with  Hulan  Williams  the  first  of  the 
year,  this  year.  Have  been  living  there  seven 
years.  Remember  John  Singleton  when  he  was 
on  the  Williams  farm.  He  got  killed,  but  I 
don't  know  how  he  got  killed.  He  came  to  the 
house  for  dinner,  ate  dinner,  and  went*  back 
there  to  plow  com,  and  I  never  saw  him  any 
more.  Saw  his  body  the  next  week  for  the  first 
time  down  there  in  the  river;  in  the  "ponrl.'* 
we  call  it  What  caused  the  discovery  of  the 
body  when  it  come  up.  the  buzzards  were  fly- 
ing around  there  so  thick,  and  they  found  it 
was  the  body  of  John  Singleton.  They  said 
Charlie  Chisholm  and  Leroy  Williams  killed 
him.  Marvin  Williams  saw  him  kill  him,  and 
Charlie  Chisholm  said  he  helped  kill  him,  and 
then  Marvin  Williams  said  he  killed  him.  Saw 
the  body  of  Blackstrap  after  he  was  killed. 
Went  down  to  the  river  and  saw  him  lying  in 
the  river,  when  he  had  come  to  the  top  of  the 
water.  He  had  been  sunk  and  come  up  again. 
Have  seen  men  on  the  place  whipped.  Saw 
them  whip  Bill  Givens  anjd  Peter.  Saw  them 
whip  Big  John.  Have  seen  a  heap  of  whip- 
pings. Saw  Lula  Benton  after  she  was  hit. 
She  was  as  bloody  as  she  could  be.  John  S. 
Williams  hit  her.  Clyde  Manning  was  not  there 
all  the  time  I  have  been  telling  about,  but  he 
was  there  when  Lula  got  hit  He  saw  all  the 
whippings  down  at"  Mr.  Johnnie's. 

Claude  Fteeman  testified  for  the  defend- 
ant: 

He  had  been  living  with  Hulan  Williams  going 
on  three  years.  He  had  been  on  the  Williams 
farm  for  12  years.  Employees  on  Williams* 
place  were  from  the  stockade.  They  have  had 
as  high  as  18  at  a  time.  The  employees  were 
put  in  a  house  every  night  and  fastened  up. 
There  were  bunks  up  by  the  side  of  the  wall 
for  the  men  to  sleep  in.  Some  slept  in  the 
bunks  and  some  on  the  fioor.  I  was  on  the 
place  when  John  Singleton  was  killed.  He  was 
killed  the  last  of  Jidy  or  the  first  of  August 
19ia  That  night  Luke  Williams,  the  little  boy 
of  John  S.  Williams,  asked  Marvin  Williams 
about  John  Sing^ton,  and  Marvin  Williams  told 
hiih,  "Hush,  he  ran  away."  When  Clyde  Free- 
man and  Clyde  Manning  came  up  and  asked 
where  Singleton  was,  Marvin  Williams  told  us 
that  he  had  better  not  hear  any  word  abont 
John  Singleton;  if  he  did,  he  would  know  where 
it  came   from.    After  that  saw   the   body   of 


John  Singleton  down  in  the  pond.  That  was  8 
or  10  days  after  he  was  killed.  Was  down 
there,  and  buzzards  were  fiying  around  so  thick 
that  Marvin  Williams  sent  to  the  house  to 
get  some  ropes  and  some  vnre,  and  they  went 
down  there  and  he  tied  it  around  his  neck,  got 
the  boat  and  this  witness  and  he  got  a  big 
rock,  put  it  in  the  boat  dragged  his  body  out  in 
the  water  where  it  was  deep,  tied  the  rope  to 
the  rock,  tied  it  to  his  body,  and  the  body  sunk. 
Saw  Will  Napier  after  he  was  shot  before  he 
died.  He  was  killed  the  first  of  the  year  by 
Hulan  Williams.  That  was  in  1919.  Knew 
when  "Iron  Jaw"  was  killed.  His  body  is  in 
that  lake  down  there,  called  the  "pond."  We 
picked  up  Will  Napier's  body,  carried  it  to  the 
house,  and  put  it  in  the  bed.  He  was  alive 
then.  He  died  that  night.  Hulan  Williams  said 
he  shot  him.  Knew  when  Long  John  was  killed. 
Leroy  Williams  whispered  to  Harry  Price,  that 
is,  "Foots,"  tell  the  boys  he  did  it  and  when 
he  went  away  Harry  Price  told  the  boy  Leroy 
Williams  killed  him.  Negroes  on  the  place 
didn't  talk  about  these  things.  They  wouldn't 
talk  about  it.  They  were  all  scared  to  say 
anything  about  it.  Whenever  Hulan  Williams 
told- them  to  do  anything,  they  would  do  it  He 
would  threaten  to  shoot  them,  kill  them,  or 
whip  them.  Remembers  when  Blackstrap  wasr 
killed.  He  and  "Little  Bit"  ran  away.  They 
caught  "Little  Bit"  brought  him  back.  A  day 
or  two  after  they  caught  "Little  Bit,"  they 
caught  Blackstrap  and  brought  him  back.  They 
kept  bloodhounds  on  the  Williams  place.  They 
used  these  hounds  to  catch  people  who  ran 
away.  Clyde  Manning  knew  the  bloodhounds 
were  there.  He  shot  at  hands  by  the  direction 
of  Mr.  Williams  and  his  sons. 

The  defendant  Manning  made  his  state- 
ment. He  described  in  detail  the  killing  of 
various  employees  on  the  Williams  farm. 
He  gave  the  same  account  of  the  killings 
mentioned  by  SherllC  Johnson.  He  stated 
that  his  participation  in  these  homicides  was 
due  to  the  fear  of  the  defendant  Williams: 
that  he  was  afraid  he  would  be  killed  if  he 
disobeyed  the  commands  of  Williams  in  these 
matters.  In  reference  to  the  killing  of  Will 
Preston,  Lindsey  Peterson,  and  Harry  Price, 
he  stated  that  the  defendant  Williams  told 
him,  "I  am  going  to  do  away  with  them  boys 
to-night."  He  further  stated  that  Williams 
said  to  him,  "It  ain't  going  to  do  to  let  these 
boys  go  off  from  here."  Williams  told  him 
and  Charlie  Chisholm  to  tie  them.  He  did 
not  want  to  do  it  He  did  not  want  to  hurt 
them.  He  had  to  do  it  to  save  his  own  liffe. 
He  did  not  leave  Williams  after  these  kill- 
ings started,  because  Williams  had  a  blood- 
hound. 

Underwood  &  Pomeroy,  of  Atlanta,  and  A. 
D.  Meador,  of  Covington,  for  plaintiff  In 
error. 

Alonzo  M.  Brand,  Sol.  Gen.^  of  Lithonia, 
Geo.  M.  Napier,  Atty.  Gen.,  and  Seward  M. 
Smith,  Asst  Atty.  Gen.,  for  the  State. 

HINES,  J.  (after  stating  the  fftcts  as 
above).     [1]  1.  The'  first  twelve  grounds  of 
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the  amendment  to  the  motion  for  new  trial 
deal  with  the  admission,  over  the  objection 
of  the  defendant,  of  evidence  of  the  conunis- 
sion  of  other  homicides  by  the  defendant. 
The  objections  to  the  admission  of  this  evi- 
dence were:  (a)  That  such '  evidence  was  ir- 
relevant, immaterial,  and  inadmissible,  and 
(b)  because  there  was  no  general  scheme  or 
plan  shown  by  the  state,  under  which  these 
other  homicides  and  the  one  for  which  the 
defendant  was  tried  were  committed,  and 
this  evidence  was  not  so  connected  up,  as  to 
show  that  there  was  any  plan  or  scheme  of 
which  the  one  charged  in  the  indictment 
formed  a  part  In  reviewing  the  case  of 
WiUiams,  who  was  jointly  Indicted  with  this 
defendant  for  this  homicide,  this  court,  in 
dealing  with  similar.  If  not  the  same,  evi- 
dence, said: 

"The  evidence  tending  to  connect  the  accus- 
ed with  the  homicides  other  than  that  for 
which  he  was  indicted  was  admissible  as  tend- 
ing to  show  a  motive,  plan,  or  scheme  to  com- 
mit the  crime  for  which  he  was  on  trial."  Wil- 
liams T.  Stote,  15i2  Ga.  — ,  110  S.  B.  286. 

The  defendant  admits  his  participation  in 
these  other  crimes,  but  asserts  that  he  com- 
mitted them,  and  the  one  for  which  he  was 
tried,  under  such  threats  and  menaces  of  his 
codefendant,  Williams,  as  to  render  him 
guiltless.  This  evidence  of  the  commission 
of  these  other  crimes  was  as  much  admissi- 
ble against  him  as  against  his  codefendant, 
as  the  jury  might  find,  from  the  evidence  In 
the  ease,  that  he  had  a  motive  for  getting 
rid  of  the  other  negroes  who  were  killed. 
He  might  become  involved  in  the  peonage 
charge  with  Williams.  After  he  participated 
in  the  first  homicide,  he  might  have  the  fur- 
ther motive  of  getting  rid  of  others  who  had 
knowledge  of  such  homicide,  and  might  be- 
come witnesses  figainst  him  In  regard  there- 
to. Anyway,  we  think  this  question  Is  de- 
cided against  this  defendant  under  the  rul- 
ing in  the  Williams  Case,  which  we  see  no 
reason  to  change. 

[2]  2.  OPhe  court  was  requested  In  writing 
by  counsel  for  the  defendant  to  charge  the 
jury  as  follows: 

"I  charge  you  that  murder  does  not  consist 
merely  in  the  killing  of  a  human  being;  the 
killing  must  be  done  with  malice.  When  the 
fact  of  the  killing  is  shown,  and  the  evidence 
adduced  to  establish  the  killing  shows  neither 
circumstances  or  justification  nor  alleviation, 
malice  may  be  inferred.  Likewise,  if  the  state- 
ment of  the  defendant  admits  the  homicide 
without  explanation,  malice  may  be  inferred 
from  such  admission.  But  if  at  the  time  of  the 
admission  the  homicide  is  justified,  such  quali- 
fication of  the  admission  of  the  homicide  robs 
It  of  the  vital  element  of  murder,  and  the  bur- 
den would  still  be  on  the  state  to  show  that 
the  killing  was  done  with  malice." 

The  court  erred  in  refusing  to  give  In 
charge  to  the  jury  the  principle  of  law  em- 
liraced  in  this  request    The  state  relied  for 


conviction,  In  part,  upon  statements  of  the 
defendant  and  upon  his  testimony  given  as 
a  witness  for  the  state,  when  his  codefend- 
ant, Williams,  was  tried  under  this  indict- 
ment Without  such  statements  and  testimo- 
ny the  state  might  not  be  able  to  connect 
the  defendant  with  the  crime  charged.  In 
each  of  these  statements  of  the  defendant 
and  in  his  testimony  on  the  trial  of  Williams 
he  stated  that  his  participation  in  this  of- 
fense was  due  to  threats  or  menaces  made 
by  Williams,  which  were  sufllcient  to  show 
that  his  life  or  member  was  in  danger,  or 
that  he  had  reasonable  cause  to  believe,  and 
did  actually  believe,  that  his  life  or  member 
was  in  danger.  If  tills  were  true,  he  would 
have  been  justified  in  his  participation  In 
the  offense.  His  admission  of  participation 
in  this  crime  was  accompanied  by  this  ex- 
plantion,  which,  If  true,  would  negative  mal- 
ice. He  was  therefore  entitled  to  an  Instruc- 
tion which  presented  this  matter  clearly  and 
fully  to  the  jury.  This  would  have  been 
done  if  the  court  had  given  the  principle  em< 
braced  in  this  request 

That  part  of  his  statement  and  testimony, 
which,  If  unexplained,  would  criminate,  al- 
though it  could  be  received  as  evidence  of 
the  fact  admitted,  could  not,  to  the  exclusion 
of  another  part  which  qualified  and  explain- 
ed it,  create  a  presumption  that  the  accused 
was  actuated  by  malice  and  was  guilty  of 
murder.  Putch  v.  State,  90  Ga.  472,  480,  16 
S.  E.  102;  Green  v.  State,  124  Ga.  343,  62 
S..E.  431;  Mann  v.  State,  124  Ga.  760,  763, 
53  S.  B.  324.  4  L.  R.  A.  (N.  S.)  934. 

[4]  Did  the  refusal  of  the  court  to  give 
this  instruction,  which  embraced  a  correct 
and  pertinent  principle,  constitute  such, 
harmful  error  as  requires  the  grant  of  a  new 
trial?  Was  it  a  harmless  error,  or  did  it,  in 
the  absence  of  such  Instruction,  tend  to  do 
harm  to  the  defendant?  If  harmful,  was  it 
cured  by  other  instructions  which  the  court 
gave  to  the  jury?  The  court  gave  in  charge 
to  the  jury  section  41  of  the  Penal  Code, 
which  bears  on  the  subject  of  the  commis- 
sion of  a  crime  under  threats  or  menaces, 
which  suflScIently  show  that  the  life  or  mem- 
ber of  the  defendant  was  In  danger,  or  that 
he  had  reasonable  cause  to  believe,  and  did 
actually  believe,  that  his  life  or  member  was 
in  danger,  and  which  provides  that,  under 
such  circumstances,  the  defendant  shall  not 
be  found  guilty.  The  court  then  charged  the 
jury  as  follows: 

"Gentlemen,  the  defendant  has  admitted  he 
did  certain  things  in  conjunction  with  the  co- 
defendant  in  the  bill  of  indictment,  John  S.  Wil- 
liams, but  he  says  he  acted  under  threats  and 
menaces  and  under  coercion;  and  in  determin- 
ing this  question  yon  can  look  to  all  the  facts 
and  circumstances  of  the  case,  and  if  it  appears 
to  you  that  the  defendant,  Clyde  Manning,  was 
forced  by  coercion  to  take  the  part  that  he  did, 
provided  you  believe  that  he  did  in  fact  take 
a  part,  and  that  the  coercion  was  of  such  a 
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nature  as  to  ezdte  In  the  mind  of  the  defend- 
ant, Clyde  Manninfif,  a  reasonable  fear  that  his 
life  or  nrember  was  in  danger,  and  the  facts 
and  circumstances  were  such  as  to  cause  you 
to  belleye  that  the  defendant  now  on  trial  did 
whatever  the  evidence  and  the  statement  of  the 
defendant  show  that  he  did  do»  and  that  he 
did  those  things  by  reason  of  threats  or  men- 
aces, as  I  have  heretofore  charged  you,  then 
he  would  not  be  guilty  of  any  crime  and  it 
would  be  your  duty  to  acquit  him." 

Did  these  inBtmctions  cure  the  error  com- 
mitted by  the  refosal  of  the  court  to  give  the 
above  instruction  requested  by  the  defend- 
ant? Oan  this  court  say  that  the  defendant 
was  not  hurt  by  the  refusal  of  the  coart  to 
give  the  pertinent  legal  principle  enibraced 
in  this  req.uest  preferred  by  him?  The  in- 
structions of  the  court  upon  the  subject  of 
the  commission  of  a  crime  under  threats  and 
menaces  fully  presented  to  the  jury  the  de- 
fense urged  by  the  defendant.  But  would 
this  dispense  with  a  pertinent,  proper,  and 
correct  instruction  upon  the  subject  of  mal- 
ice, which  is  the  gist  of  murder?  Was  not 
the  defendant  entitled  to  an  instruction  that 
"murder  does  not  consist  merely  in  the  kill- 
ing of  a  human  being;  the  killing  must  be 
done  with  malice"?  Was  he  not  entitled  to 
an  instruction  that,  if  he  made  a  statement 
admitting  the  homicide,  but  at  the  time  of 
making  such  statement  he  excused  the  kill- 
ing, such  qualification  would  negative  the 
vital  element  of  murder  and  place  upon  the 
state  the  burden  of  showing  malice? 

The  state  relied,  in  part  certainly,  for  the 
conviction  of  the  defendant,  upon  his  previ- 
ous statements  and  testimony,  the  latter  be- 
ing given  on  the  trial  of  his  codefendant  for 

'the  same  homicide,  in  all  of  which,  while 
admitting  the  homicide,  and  the  atrocity  at- 
tending the  same,  he  stated  that  he  engaged 
in  the  commission  of  this  atrocious  crime  un- 
der threats  or  menaces  on  the  part  of  his 
codefendant,  which,  the  Jury  may  find,  suffi- 
ciently show  that  his  life  was  in  danger,  and 
that  he  had  a  reasonable  cause  to  believe, 
and  did  actually  believe,  that  his  life  was 
in  danger.  To  convict  the  defendant,  the 
Jury  would  have  to  accept  his  inculpating 
admission  and  entirely  reject  his  exculpating 
explanation  of  his  participation  in  the  kill- 

'  ing.  Under  such  circumstances,  the  defend- 
ant was  entitled  to  have  the  court  give  in 
charge  to  the  jury  every  correct,  pertinent 
principle  of  law  bearing  upon  the  question 
of  malice.  This  is  especially  true  when  the 
court  instructed  the  Jury  that — 

'^Malice  shall  be  implied  where  no  considers- 
ble  provocation  appears,  and  where  all  the  cir- 
cumstances of  the  killing  show  an  abandoned 
and  malignant  heart." 

The  defendant  was  entitled  to  an  instruc- 
tion that,,  although  no  considerable  provoca- 
tion appeared  for  the  homicide,  and  although 
the  drcnmstances  of  the  killing  showed  an 
abandoned  a&d  malignant  heart,  the  Jury 


should  not  presume  malice  from  the  proof 
of  the  above  statements  and  testimony  of  the 
defendant.  So  we  cannot  say  that  the  error 
of  the  court  in  refusing  the  above  request 
was  cured  by  his  other  instructions  to  the 
Jury. 

[6]  3.  The  fourteenth  and  fifteenth  grounds 
of  the  amendment  to  the  motion  for  new 
trial  can  be  considered  together.  In  the 
fourteenth  ground  the  defendant  complains 
that  the  court  erred  in  charging  the  Jury  a's 
follows: 

"As  to  whether  or  uot  such  evidence  does 
show  a  motive  or  a  scheme  upon  the  part  of 
the  defendant,  or  whether  or  not  such  evidence 
tends  in  any  way  to  connect  the  defendant  with 
the  offense  charged  in  this  indictment,  are  ex- 
clusively questions  for  you  to  determine  and 
upon  which  the  court  inthnates  or  expresses  no 
opinion." 

In  the  fifteenth  ground  the  defendant  com- 
plains of  the  following  charge: 

*^he  court  has  admitted  to  you  testimony  re- 
lied upon  by  the  state  to  sho#  that  the  defend- 
ant, Clyde  Manning,  has  committed  other  crimes 
and  other  homicides  than  that  set  out  in  the 
bill  of  indictment.  I  charge  you  that  evidence 
of  these  othe'r  crimes  have  been  submitted  to 
you,  not  for  the  purpose  of  showing  or  estab- 
lishiug  the  fact  that  the  defendant  Manning  is 
guilty  of  these  other  crimes,  but  solely  for  the 
purpose,  which  you  may  consider,  in  showing 
whether  or  not  a  motive  or  scheme  existed  on 
the  part  of  the  defendant,  and  in  what  way 
connect  the  defendant  with  the  commission  of 
the  crime  alleged  in  this  indictment;  and  it 
is  for  this  purpose  only  that  I  have  permitted 
this  evidence  to  go  before  you.  As  to  whether 
or  not  such  evidence  does  show  a  motive,  or 
scheme  upon  the  part  of  the  defendant,  or 
whether  or  not  such  evidence  tends  in  any  way 
to  connect  the  defendant  with  the  offense  charg- 
ed in  this  indictment,  are  exclusively  questions 
for  you  to  determine,  and  upon  which  the  court 
intimates  or  expresses  no  opinion.' 
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The  errors  assigned  on  these  charges  are: 
(1)  That  under  them  the  Jury  could  consider 
evidence  of  other  crimes  as  tending  to  prove 
the  guilt  of  the  defendant  of  the  crime  charg- 
ed; (2)  because  they  were  misleading,  as 
thereunder  the  Jury  could  consider  the  com- 
mission of  other  crimes  as  proving  or  tending^ 
to  prove  the  commission  by  the  defendant  of 
the  crime  for  which  he  was  tried ;  and  (3)  be- 
cause such  charges  do  not  limit  the  use  of 
such  evidence  to  the  establishment  of  a  gen- 
eral plan,  scheme,  or  motive,  but  permit  the 
Jury  to  consider  the  evidence  referred  to  as 
tending  to  prove  the  defendant's  guilt  of  the 
crime  for  which  he  was  being  tried,  independ- 
ently of  a  general  plan  or  scheme.  It  is  com- 
plained that  under  these  charges  the  Jury- 
could  consider  the  defendant's  admissions  ot 
the  commissions  of  crimes  other  than  that  for 
which  he  was  being  tried,  as  tending  to  es- 
tablish his  guilt  of  the  offense  charged 
against  him  in  the  indictment  in  this  case. 
If  the  other  homiddes.  in  which  the  4efeBd->^ 
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ant  admits  he  participated,  were  a  part  of 
the  scheme,  under  wliich  the  one  for  which 
he  was  tried  was  committed,  why  should  the 
jury  not  consider  the  former  in  determining 
the  guilt  of  the  accused?  If  the  same  motive 
existed  for  the  commission  of  all  these 
crimes,  why  should  not  the  Jury  consider 
such  motive  as  tending  to  establish  the  guilt 
of  the  defendant  in  this  case?  Such  motive 
might  turn  the  scale  against  him.  If  these 
other  offenses  tended  to  show  a  scheme  or 
plan  under  which  the  offense  for  which  the 
defendant  was  being  tried  was  done,  why 
should  not  the  Jury  consider  this  evidence  in 
determining  the  guilt  of  the  defendant?  It 
seems  to  us  that  the  Jury  should  especially 
consider  this  evid^ice  in  determining  the 
truth  of  the  defense  set  up  by  the  defend- 
ant that  he  committed  all  these  homicides 
under  coercion.  If  the  Jury  should  find  that 
there  was  a  scheme  formed  under  which 
both  of  'these  defendants  committed  these 
homicides,  then  such  scheme  would  tend  to 
disprove  this  defense. 

[6,  7]  We  do  not  think  that  the  objection 
to  these  charges,  that 'they  are  misleading, 
is  well  taken.  We  do  not  see  how  the  Jury 
could  have  been  misled  by  them. 

The  next  objection  to  these  charges  Is  that 
they  did  not  limit  the  use  of  such  evidence  to 
the  establishment  of.  a  general  plan,  scheme, 
or  motive,  but  permitted  the  Jury  to  consid- 
er the  evidence  referred  to  as  tending  to 
prove  the  defense  of  the  guilt  of  the  crime 
for  which  he  was  being  tried.  The  court 
distinctly  charged  the  Jury  that  the  evidence 
of  the  commission  of  other  homicides  by  the 
defendant  was  submitted  to  them,  not  for 
the  purpose  of  showing  that  he  was  guilty 
of  these  other  crimes,  but  solely  for  the  pur- 
pose of  showing  whether  or  not  a  motive  or 
scheme  existed  on  the  part  of  the  defendant, 
and  in  that  way  connect  the  defendant  with 
the  commission  of  the  crime  alleged  in  the  in- 
dictment. The  court  further  instructed  the 
Jury  that  it  was  for  that  purpose  only  that  he 
permitted  this  evidence  to  go  before  tbein. 
He  further  instructed  the  Jury  that  whether 
such  evidence  showed  a  motive  or  scheme  on 
the  part  of  the  defendant  or  not,  or  whether 
such  evidence  tended  in  any  way  to  conupct 
the  defendant  with  the  offense  charged  in  the 
indictment,  were  exclusively  questions  for 
their  determination.  If  any  part  of  these  in- 
structions is  objectionable,  it  is  that  whidi 
left  to  the  Jury  the  determination  of  the 
question  whether  or  not  the  evidence  of  these 


other  homicides  connected  the  defendant  with 
the  commission  of  the  crime  for  which  he  was 
being  tried.  As  the  defendant  admitted  in 
his  previous  statement,  and  in  his  testimony 
on  the  trial  of  Williams,  that  he  participat- 
ed in  the  homicide  for  which  he  was  being 
tried,  clearly  these  instructions  were  harm- 
less, even  if  erroneous. 

In  this  case  proof  of  the  intent  with  which 
the  defendant  acted  in  the  commission  of  the 
crime  for  which  he  was  being  tried  was  of 
prime  importance.  Where  the  crime  charg- 
ed is  part  of  a  plan,  or  within  the  scheme, 
of  criminal  action,  evidence  of  other  crimes 
near  to  It  in  time  and  of  a  similar  character 
is  relevant  and  admissible  to  show  the  intent 
of  the  accused,  and  that  the  act  charged  was 
not  the  result  of  coercion. 

For  none  of  the  reasons  assigned  do  we 
think  that  the  court  erred  in  giving  the  in- 
structions complained  of  in  these  grounds. 

[3]  4.  As  the  case  goes  back  for  a  new 
trial,  we  express  no  opinion  upon  the  evi- 
dence. 

Judgment  reversed. 

All  the  Justices  concur,  exo^t 

GILBERT,  J.  (dissenting).  The  writer  dis- 
sents from  the  ruling  made  in  the  second 
headnote  and  the  second  division  of  the  opin- 
ion, and  from  the  Judgment  of  reversal.  The 
case  is  reversed  alone  because  the  court  re- 
fused to  instruct  the  Jury  in  accordance  with 
the  request  quoted  in  the  above-stated  head- 
note  and  division  of  the  opinion.  As  also 
shown  in  the  opinion,  the  court  did  instruct 
the  Jury  fully,  fairly,  and  concretely  the  law 
applicable  to  one  who  commits  a  homicide 
under  threats,  menaces,  and  coercion,  as  pro- 
vided in  the  Penal  Code  (1910),  f  41.  Under 
this  ccmcrete  instruction  to  the  Jury,  it  was 
the  duty  of  the  Jury  to  acquit  the  accused  if 
they  believed  that  he  committed  the  offense 
because  of  threats,  menaces,  and  coercion, 
and  that  the  coercion  was  of  such  nature  as 
to  create  in  the  mind  of  the  defendant  a  rea- 
sonable fear  that  his  life  or  member  was  in 
danger.  Tliis  concrete  charge  gave  the  de- 
fendant the  full  benefit  of  his  defense,  and 
the  only  defense  he  interposed.  The  court 
did  not  charge  that  malice  would  be  impUed 
merely  from  evidence  that  the,  homicide  was 
committed,  and  consequently  the  failure  to 
charge  the  converse  could  not,  in  the  opinion 
of  the  writer,  be  injurious,  when  considered 
in  connection  with  the  charge  on  the  subject 
of  duress  as  above  stated. 
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CROZIER  V.  GOLDMAN  et  «l.     (No.  2780.) 

(Supreme  Court  of  Georgia.    March  18»  1922.) 

(ByUabua  by  the  Court,) 

1.  Suffloienoy  of  evidenco. 

The  verdict  was  contrary  neither  to  the  ev- 
idence nor  to  the  law. 

2.  New  trial  ^=»4I(2)— Not  ordinarily  granted 
for  admlaeion  of  irrelevant  evidenoe. 

Ordinarily  the  admission  of  irrelevant  tes- 
timony is  not  cause  for  the  grant  of  a  new  trial. 

3.  New  trial  ^=s>4l(3)— Not  granted  for  in- 
struction permitting  recovery  on  tlieory  uAt 
made  in  petition. 

An  instruction  to  the  jury,  which  enables  the 
plaintiff  to  recover  on  a  theory  other  than  that 
set  out  in  his  petition,  is  favorable  rather  than 
prejudicial  to  the  plaintiff ;  and  a  new  trial  will 
not  be  granted  on  this  ground. 

(Additional  SyUal^w  ly  Editorial  Staff.) 

4.  Appeal  and  error  48s>l032(2),  1050(2)— Ad- 
mission of  irrelevant  evidence  held  not  ground 
for  reversal. 

In  an  action  involving  title  to  a  certificate 
of  deposit,  claimed  by  plaintiff  as  a  gift  from 
plaintiff's  intestate,  the  admission  of  alleged 
irrelevant  testimony  held  not  to  require  a  re- 
versal; prejudice  not  appearing  from  its  pe- 
culiar nature  and  not  being  pointed  out. 

5.  Witnesses  <s=s>l80— Objeetlon  held  to  go.  only 
to  admlsslhillty  of  testimony,  and  not  compe- 
tency of  witness. 

An  objection  to  testimony  on  the  ground 
that  it  was  a  conversation  between  the  wit« 
ness  and  his  father  since  deceased,  the  witness 
being  interested  as  an  heir  at  law,  went  only 
to  the  admissibility  of  the  testimony,  and  did 
not  raise  the  question  of  the  competency  of  the 
witness. 

6.  Appeal  and  error  ^=s>728  (2)— Assignment 
not  setting  forth  evidence  complained  of  not 
considered. 

An  assignment  of  error  upon  the  admission 
of  evidence  which  does  not  literally  or  in  sub- 
stance set  forth  the  evidence  referred  to  is 
without  merit,  and  cannot  be  considered  by  the 
Supreme  Court 

7.  Gifts  ^=»48— Note  claimed  to  have  been  sub- 
ject of  another  gift  held  properly  admitted. 

In  an  action  involving  title  to  a  certificate 
of  deposit  claimed  by  plaintiff  as  a  gift  from  de- 
fendant's intestate,  where  plaintiff  claimed  diso 
that  the  intestate  gave  him  a  note  to  be  deliv- 
ered to  his  mother  as  a  gift,  the  note  signed  by 
plaintiff  and  his  father,  and  payable  to  the  or^ 
der  of  the  intestate,  was  admissible  to  illustrate 
the  reasonableness  of  plaintiff's  daim  and  tes- 
timony, especially  as  doubtful  evidence  should 
be  admitted  rather  than  excluded. 

8.  Trial  ^=9295 (4)— instruction  held  not  mis- 
leading notwithstanding  use  of  double  nega- 
tive. 

An  instruction  that,  if  the  jury  did  "not" 
believe  that  defendant's  intestate  gave  plaintiff 
a  certificate  of  deposit,  that  he  delivered  it  to , 


him  actually  and  constructively,  that  It  was 
"not"  done  by  the  intestate  in  contemplation  of 
death  when  he  was  in  peril  of  death,  that  he 
intended  it  as  a  gift,  and  that  it  was  accepted 
by  plaintiff,  then  they  should  find  for  defendant, 
held  not  misleading  in  view  of  the  entire  charge, 
though  inaccurate  because  of  the  double  nega- 
tive. 

9.  New  trial  ^=s>39— Lacic  of  verbal  precieien  lo 
charge  not  ground. 

When  the  court's  charge  respecting  an  is- 
sue is  substantially  correct,  mere  lack  of  verbal 
precision  which  could  not  mislead  the  jury  is 
not  ground  for  a  new  triaL 

Error  from  Superior  Court,  lincoln  Coun- 
ty;  E.  T.  Shurley,  Judge. 

Bill  of  interpleader  by  the  Farmers'  State 
Bank  against  John  Crozier,  Jr.,  and  J.  H. 
Goldman,  as  administrator  of  WlUces  Gold- 
man. Judgment  in  favor  of  Goldman,'  and 
Crozier  brings  error.    Affirmed. 

This  was  a  bill  of  interpleader  filed  by  the 
Farmers'  State  Bank  against  John  Crozier, 
Jr.,  and  J.  H.  Goldman,  as  administrator  of 
Wilkes  Goldman.  On  January  23,  1020,  WU- 
kes  Goldman  deposited  with  this  bank  $1,500, 
taking  therefor  its  certificate  payable  six 
months  after  date.  Wilkes  Goldman  died 
in  1920.  On  July  28,  1920,  Crozier  brought 
suit  on  this  certificate  against  the  bank. 
Crozier  claimed  that  the  money  represented 
by  said  certificate  was  liis  property,  and  that 
the  deposit  was  made  by  his  grandfather, 
Wilkes  Goldman,  who  at  the  date  thereof 
was  very  old  and  in  a  very  poor  state  of 
health,  and  realized  that  he  could  live  but  a 
short  time,  and  after  making  said  deposit 
gave  to  him  the  certificate  therefor,  deliver- 
ing it  to  him  personally,  but  not  indorsing 
same,  and  telling  him  that  the  money  rep- 
resented thereby  should  be  his  property 
absolutely  in  the  event  of  the  death,  of  Wil- 
kes Goldman  who  instructed  him  to  pay  his 
funeral  expenses  out  of  said  fund  and  keep 
the  remainder  as  his  own.  Wilkes  Goldman 
was  in  full  possession  of  his  mental  faculties 
at  the  time  of  making  this  gift. 

The  administrator  of  Wilkes  Goldman  al- 
leged that  said  certificate  belonged  to  the 
estate  of  Goldman,  and  that  Crozier  bad  no 
right  or  title  to  the  same;  that  he  held  the 
save  as  against  the  right  of  said  estate; 
and  that,  if  he  was  in  possession  of  the  cer- 
tificate, it  was  put  in  his  possession  to  be 
kept  for  Wilkes  Goldman,  or  he  got  posses- 
sion of  it  wrongfully. 

The  bank  prayed  that  these  claimants  be 
required  to  interplead,  so  that  it  could  be 
determined  to  which  one  of  them  the  bank 
should  pay  said  money. 

The  Jury  trying  the  case  returned  a  ver- 
dict in  favor  of  the  administrator,  where- 
upon Crozier  made  his  motion  for  a  new 
trial,  which,  as  amended,  was  overruled  by 
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the  court,  and  error  was  assigned  upon  this 
Judgment 

Bumside  ft  MeWhorter,  of  liincolnton,  for 
plaintiff  in  error. 

John  T.  West  &  Son,  of  Thomson,  and 
C.  J.  Ferryman,  of  Lincolnton,  for  defendant 
in  error. 

HIKES,  J.  (after  tstating  the  facts  as 
above).  [1]  1.  There  was  sufficient  evidence 
to  support  the  verdict,  and  a  new  trial 
should  not  be  granted  upon  the  formal 
grounds  of  the  motion  for  new  trial. 

[2,4]  2.  In  the  first  ground  of  the  plain- 
tifTs  amendment  to  his  motion  for  a  new 
trial  it  is  alleged  that  the  court  erred  in  ad- 
mitting in  evidence,  over  objection  of  plain- 
tiff, the  following  testimony  of  John  Grozier, 
Sr.,  on  cross-examination: 

"1  didn't  get  the  money  from  the  sale  of  that 
house.  Jack  got  it.  ModIl  hadn't  got  none  up 
to  that  time  as  I  know  of.*' 

It  is  alleged  in  this  ground  that  the  witness 
referred  to  the  disposition  of  part  of  the 
proceeds  of  a  place  which  was  not  involved 
in  this  suit.  The  objection  to  this  testimony 
was  that  it  was  irrelevant,  and  did  not  elu- 
cidate any  issue  involved  in  the  trial  of  this 
case.  Ordinarily  the  admission  of  irrelevant 
testimony  is  not  cause  for  the  grant  oi  a 
new  trial,  unless,  from  its  peculiar  nature, 
or  from  statements  in  the  assignment  of  er^ 
ror,  it  is  shown  to  have  had  a  prejudicial 
effect  on  the  party  complaining.  Travelers' 
Ins.  Co.  V.  Thornton,  119  Ga.  455  (8),  46  S.  tE. 
678;  Thompson  v.  Thompson,  77  Ga.  693 
<7),  8  S.  E.  261.  It  is  not  pointed  out  in 
this  ground  of  the  motion,  however,  that  this 
testimony,  if  Irrelevant,  was  prejudicial  to 
the  plaintiff,  and  prejudice  does  not  appear 
from  the  peculiar  nature  of  this  evidence. 
So  we  cannot  say  that  the  court  erred  in  ad- 
mitting this  evidence. 

[6]  8.  In  the  second  ground  of  the  plain- 
tiff's amendment  to  his  motion  for  a  new 
trial  it  is  alleged  that  the  court  erred  in 
permitting  Hogan  Goldman,  the  administra- 
tor of  Wilkes  Goldman,  one  of  the  parties  to 
the  case,  over  objection  by  the  plaintiff,  to 
testify  as  follows:  ''He  wanted  me  to  take 
it  and  put  it  in  my  place."  It  is  alleged  that 
the  evidence  referred  to  a  conversation  -the 
witness  hsd  with  his  deceased  father  as  to 
what  the  deceased  said  he  wanted  to  do  with 
Ids  money.  The  objection  to  this  testimony 
was  that  it  was  irrelevant,  and,  further,  that 
it  was  a  conversation  between  the  witness 
and  his  father,  who  had  subsequently  died, 
the  witness  being  interested  as  an  heir  at 
law  in  the  estate  of  his  deceased  father, 
which  was  involved  in  the  case  on  trial. 
What  is  said  in  the  preceding  section  of  this 
opinion  disposes  of  the  question  whether  a 
new  trial  should  be  granted  because  this 
testimony  is  irrelevant     It  is  not  alleged 
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how  or  in  what  manner  it  is  prejudicial,  and 
prejudice  does  not  appear  from  the  nature 
of  this  evidence.  The  second  objection  to  the 
admission  of  this  testimony  is  not  sufficient 
to  raise  the  question  of  the  competency  of 
this  witness.  The  objection  made  is  to  the 
admissibility  of  this  testimony,  and  not  to 
the  competency  of  the  witness  to  testify.  So 
we  cannot  consider  this  objection  as  raising 
the  question  of  the  comi)etency  of  the  wit- 
ness. 

[6]  4.  In  the  third  ground  of  the  plain- 
tiff's amendment  to  his  motion  for  new  trial 
it  is  alleged  that  the  court  erred  in  over- 
ruling his  motion  to  rule  out  all  the  testi- 
mony of  Hogan  Goldman,  the  administrator, 
in  regard  to  the  conversation  had  with  his 
deceased  father  in  regard  to  what  disposi- 
tion his  father  wanted  to  make  of  his  money, 
as  contained  on  page  27  of  the  brief  of  evi- 
dence, and  the  testimony  of  all  other  witness- 
es, who  were  heirs  at  law  of  said  deceased,  in 
regard  to  conversations  or  transactions  had 
with  him  in  regard  to  the  deposition  he  de- 
sired to  make  of  his  nu>ney,  or  intended  to 
make  of  it  This  motion  was  based  upon  the 
ground  that  these  witnesses  were  interested 
in  the  estate  of  said  deceased,  and  could  not  be 
permitted  to  testify  as  to  conversations  or 
transactions  had  with  him,  he  having  since 
died. 

An  assignment  of  error  upon  the  admission 
of  evidence,  which  does  not  literally  or  in 
substance  set  forth  the  evidence  referred  to, 
is  without  merit  and  cannot  be  considered 
by  this  court.  Rucker  v.  State,  97  Ga.  205, 
22  S.  E.  921;  Denton  v.  Ward,  112  Ga.  532, 
37  a.  E.  729. 

[7]  5.  It  is  complained  in  the  fourth 
groimd  of  plaintiffs  amendment  to  his  mo- 
tion for  new  trial  that  the  court  erred  in 
admitting  in  evidence,  over  objection  of  the 
plaintiff,  a  promissory  note,  dated  January 
12,  1920,  due  November  15,  1920,  for  the 
principal  sum  of  $500,  signed  by  John  Croz- 
ier,  Sr.,  and  Jack  Crozier,  and  payable  to  the 
order  of  Wilkes  Goldman.  The  objection  to 
the  admission  of  this  testimony  was  that  it 
did  not  elucidate  any  issue  involved  in  the 
trial  of  this  case,  and  because  said  note  was 
in  no  way  involved  in  the  gift  which  the 
plaintiff  was  claiming,  but  was  made  by  his 
brother  and  father,  and  under  no  theory 
could  the  same  be  relevant  or  admissible  In 
this  case.  What  has  been  said  in  the  second 
and  third  sections  of  this  opinion  disposes 
of  this  objection,  if  this  testimony  was  in 
fact  irrelevant;  but  we  are  of  the  opinion 
that  the  same  was  relevant  to  the  issue 
being  tried.  The  plaintiff  not  only  asserted 
that  his  father  had  given  him  this  certificate 
of  deposit,  but  had  also  given  him  this  note 
to  be  delivered  to  his  mother  as  a  gift  This 
evidence  illustrated  the  reasonableness  of 
the  plaintiffs  claim  and  testimony. 

Doubtful  evidence  is  to  be  admitted  rathec 
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than  excluded.  The  current  of  authority  in 
this  state  la  to  admit  it,  leaving  its  weight 
and  effect  to  be  determined  by  the  Jury. 
Dalton  V.  Drake,  76  Ga.  115  (3) ;  Thompson 
T.  Thompson,  77  Ga.  692,  700,  S  S.  E.  261; 
S.  F.  &  W.  By.  Co.  V.  Slannagan,  82  Ga.  679, 
9  S.  E.  471,  14  AuL  St.  Bep.  183. 

[8]  6.  In  the  fifth  ground  of  this  amend- 
ment it  is  complained,  that  the  court  erred 
in  charging  the  Jury  as  follows: 

"I  charge  yon  that  if  yon  believe,  by  a  pre- 
ponderance of  the  evidence,  that  the  deceased 
♦  ♦  ♦  gave  to  Mr.  Dick  Crozier  (John  Cro- 
zler,  Jr.)  the  certificate  of  deposit  either  actu- 
ally or  symbolically,  that  it  was  done  by  Mr. 
Goldman  in  contemplation  of  death,  when  he 
was  in  peril  of  death,  during  his  last  illness,  and 
intended  by  him  to  be  an  absolute  gift  only  in 
the  event  of  death,  and  that  *  *  *  Mr. 
Goldman  died  without  revoking  such  gift  from 
himself  to  Mr.  Crozier,  then  the  title  would  vest 
in  Mr.  John  Crozier,  and  it  would  be  your  duty 
to  find  for  John  Crozier.  On  the  other  hand,  if 
you  do  not  believe  that  the  deceased  ^  *  * 
gave  to  Dick  Crozier  the  certificate  of  deposit 
in  fee  simple,  that  he  delivered  it  to  him  ei- 
ther actually  or  constructively,  that  it  was  not 
done  by  Mr.  Goldman  in  contemplation  of  death, 
when  he  was  in  peril  of  death  daring  his  last 
illness,  that  he  intended  it  as  a  gift,  and  that  it 
was  accepted  by  Dick  Crozier,  then  it  would  be 
your  duty  to  find  for  Mr.  Goldman,  the  admin- 
istrator of  the  estate  of  Wilkes  Goldman." 

The  error  allied  in  this  charge  Is  that 
it  is  confusing,  vague,  indefinite,  and  not 
a  clear  statement  of  the  law.  It  is  further 
alleged  that  the  use  of  two  negatives  in  the 
last  sentence  of  this  charge  gives  to  it  an 
entirely  different  meaning  from  that  intended 
to  be  conveyed,  making  the  Instructions  in 
this  part  of  the  charge  conflict  witSi  that 
contained  in  the  first  sentence  thereol 

[9]  There  is  no  difliculty  about  the  por- 
tion of  the  charge  embraced  in  the  first  sen- 
tence of  the  above  extract.  Counsel  for 
plaintiff  lays  great  stress  upon  the  second 
sentence,  which  embraces,  as  he  alleges,  a 
confusing,  vague,  and  Ind^Qnite  statement  of 
the  law.  He  further  contends  that  his  dient 
was  made  the  victim  of  two  n^atives  used 
in  the  second  sentence  of  the  excerpt  The 
use  of  "not"  in  the  third  clause  of  this  sen; 
tence  was  Inaccurate;  but  it  could  not  have 
misled  the  Jury.  When  the  court's  charge 
respecting  an  issue  in  a  case  is  substantially 
correct,  mere  lack  of  verbal  precision,  which 
could  not  mislead  the  Jury,  is  not  ground  for 
new  trial.    Southern  By.  Co.  ▼.  Merritt,  120 


Ga.  409,  47  S.  E.  908 ;  Savannah  Electric  Co. 
V.  MuUUdn,  126  Ga.  722,  55  S.  B.  945. 

When  the  entire  charge  of  the  court  is 
considered,  the  erroneous  use  of  this  negative 
could  not  mislead  or  confuse  the  jury. 

[3]  7.  In  the  sixth  ground  of  this  amend- 
ment it  is  complained  that  the  court  erred 
In  charging  the  Jury  as  follows: 

"I  charge  you  that  if  you  believe  *  *  • 
that  the  deceased,  ^  *  *  not  in  contempla- 
tion of  death,  gave  to  Dick  Crozier  the  cer- 
tificate of   deposit,  liiat  it  was  delivered  to 

•  •  •  Crozier,  either  actually  or  construc- 
tively, and  by  ♦  ♦  •  Crozier  so  accepted  as 
a  gift  •  •  .♦  from  Goldman,  then  I  charge 
you  that  the  title  would  have  passed  into  Mr. 
Crosier,  and  it  would  be  your  duty  to  find  for 
Mr.  Crozier,  and  *  ^  *  the  donor  would 
have  no  right  to  revoke  the  gift.  On  the  other 
hand,  if  you  do  not  believe  that  «  *  «  Gold- 
man gave  the  certificate  of  deposit  to  *  ^  * 
Crozier,  that  he  delivered  it,  and  that  Crozier 
accepted  it,  both  recognizing  it  as  a  gift,  and 
that  it  should  pass  title  to  *  *  *  Crozier, 
or,  if  you  should  believe  the  certificate  was  de- 
livered to  •  •  ♦  Crozier  for  safe-keeping, 
for  other  uses  than  his  own,  and  that  it  was 
not  the  intention  to  pass  the  fee-simple  title  to 

♦  ♦  ♦  Crozier,  then  you  would  not  be  author- 
ized to  find  for  Mr.  Crozier,  but  it  would  be 
your  duty  to  find  for  the  administrator." 

The  error  assigned  is  that  this  charge 
presents  an  issue  for  the  jury  to  pass  upon 
which  is  not  made  by  the  pleadings  nor  by 
the  evidence  in  the  case,  there  being  no  con- 
tention in  either  that  the  gift  referred  to  was 
not  made  in  contemplation  of  death,  and  no  is- 
sue being  made  as  to  the  right  of  the  donor 
to  revoke  the  gift 

A  charge  on  an  issue  not  made  by  the 
pleadings  will  not  be  cause  for  new  trial 
where  it  appears  that  the  charge  given  had  a 
tendency  to  benefit  rather  than  injure  the 
complaining  party.  Palmour  v.  Boper,  119 
Ga.  10,  45  S.  B.  790.  This  charge  corrected 
any  error  in  the  charge  dealt  ^ith  in  the 
next  preceding  section  of  this  opinion,  and 
presented  to  the  Jury  a  theory  upon  which 
the  plaintiff  might  recover,  although  the 
Jury  should  find  that  the  gift  was  not  made 
in  contemplation  of  death,  and  although  they 
might  find  that  the  donor  had  undertaken  to 
revoke  the  gift  after  he  had  made  it  Being 
favorable  to  the  plaintiff,  rather  than  hurt- 
ful; it  furnishes  no  cause  for  the  grant  of  a 
new  triaL 

Judgm^it  affirmed. 

All  the  Justices  concur,  except  FISH', 
0.  J.,  absent  because  of  sickness. 
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BERRY  V.  STATE.    (No.  2893.) 

(Supreme  0>art  of  Georgia.    March  18,  1922.) 

(Syllalut  hy  the  Court.) 

1.  Statutes  cs»l38(t),  154— Act  held  not  on- 
constitutional  as  amending  or  repeating  act 
on  the  same  subject  .without  referring  to  It 
and  describing  the  amendment. 

Section  84  of  the  act  of  August  16,  1919, 
entitled  '*An  act  to  regulate  banking  In  the 
etate  of  Georgia;  to  create  tiie  department  of 
banking  of  the  state  of  Georgia;  to  provide  tor 
the  incorporation  of  banks,  and  the  amendment, 
renewal,  and  surrender  of  charters;  to  provide 
penalties  for  the  violations  of  laws  with  ref- 
erence to  banking  and  the  banking  business; 
and  for  other  purposes,"  is  not  in  conflict  with 
article  8,  {  7,  par.  17,  of  the  Constitution  of 
this  state,  which  declares  that  "No  law,  or  sec- 
tion of  the  Code,  shall  be  amended  or  repealed 
by  mere  reference  to  its  title,  or  to  the  num- 
ber of  the  section  of  the  Code,  but  the  amend- 
ing or  repealing  act  shall  distinctly  describe 
the  law  to  be  amended  or  repealed,  as  well  as 
the  alteration  to  be  made,"  on  the  ground  that 
said  act  amends  or  repeals  the  act  of  the  Gen- 
eral Assembly  of  this  state,  approved  August 
14,  1914,  entitled,  "An  act  declaring  it  a  mis- 
demesnor  to  draw  and  utter  any  check,  draft, 
or  order  when  the  drawer  has  not  at  the  time 
sufficient  funds  to  meet  the  same,  provided 
sQch  drawer  does  not  deposit  with  the  drawee 
sufficient  funds  to  meet  the  same  within  thirty 
days;  providing  punishment  therefor,  and  for 
other  purposes,'*  it  being  claimed  that  the  for- 
mer act  amended  or  repealed  the  latter  act 
without  any  reference  to  the  title  of  the  latter 
and  without  distinctly  describing  the  latter  act, 
as  well  as  the  alteration  to  be  made  therein. 

2.  False  pretenses  ^5dI4>  49(2),  52  — False 
representation  by  one  giving  worthless  check 
for  pre-existing  debt  not  proof  of  Intent  to 
defraud;  receipt  of  check  In  good  faith  and  to 
Injury  of  person  receiving  not  element  of 
offense  of  passing  worthless  check;  Instruc- 
tlon  hypothesizing  injury  from  giving  of 
worthless  check  for  antecedent  debt  errone- 
ous. 

On  the  trial  of  the  defendant  indicted  un- 
der section  34  of  said  act  of  August  16,  1919, 
a  charge  to  the  effect  that,  if  the  jury  believed 
from  the  evidence  that  the  defendant  owed  the 
payee  of  the  check  the  amount  thereof,  which 
he  had  promised  to  pay  him  on  the  day  the 
check  was  given,  and  if  the  Jury  believed  that 
the  defendant  had  falsely  represented  to  the 
payee  of  the  check  that  he  had  gotten  the  mon- 
ey with  which  to  pay  such  payee,  and  had  de- 
posited the  same  in  the  bank  on  which  the 
check  was  drawn,  and  that  the  defendant  then 
gave  to  the  payee  th%  check  described  in  the 
indictment,  knowing  at  the  time  that  ffis  rep- 
resentation of  having  made  a  deposit  in  said 
bank  was  false,  and  that  when  he  made  and 
ddivered  the  check  he  knew  he  had  not  funds 
in  said  bank,  or  credit  with  said  bank,  for  the 
payment  thereof  on  presentation,  and  if  the 
jury  believed  from  the  evidence  that  the  de- 
fendant gave  the  payee  the  check  with  intent 
to  defraud,  'and  the  payee  received  it  in  good 


faith,  and  acted  upon  it  to  his  injury,  then  the 
jury  would  be  authorized  to  convict  the  defend- 
ant, was  erroneous,  (1)  because  it  was  an  in- 
accurate statement  of  the  law,  in  that  the  false 
representation  by  the  defendant  made  to  the 
payee  of  such  check  given  for  a  pre-existing 
debt  that  the  drawer  had  gotten  the  money  with 
which  to  pay  such  pre-existing  debt,  and  had 
deposited  the  same  in  bank  on  which  s^ch 
check  was  drawn,  was  not  proof  of  an  intent  on 
the  part  of  the  defendant  to  defraud  the  payee, 
when  such  false  representation  was  not  then 
made  for  the  purpose  of  obtaining  from  the 
payee  of  the  check  any  money  or  other  thing 
of  value;  and  (2)  because  the  receipt  of  such 
check  by  the  payee  in  good  faith,  and  to  his  in- 
jury, does  not  constitute  an  element  of  the 
crime  for  which  the  defendant  was  tried,  and 
there  was  no  evidence  on  which  to  base  that 
portion  of  the  charge  that  the  payee  was  in- 
jured by  the  giving  of  said  check. 

3.  Sufficiency  of  evidence. 

A  new  trial  is  granted  in  this  case,  because 
the  verdict  is  not  supported  by  the  evidence. 

(Additional  8vllahu$  hy  Editorial  Staff.) 

4.  Statutes  (gs>l38(l),  154  —  Constitutional 
provision  as  to  amendments  or  repeals  by 
reference  to  title  held  Inapplicable  to  implied 
amendments  or  repeals. 

Const,  art.  3,  {  7,  par.  17,  providing  that  no 
law  shall  be  amended  or  repealed  by  mere  ref- 
erence to  its  title,  etc.,  but  that  the  amending 
or  repealing  act  shall  distinctly  describe  the  law 
to  be  amended  or  repealed  and  the  alteration  to 
be  made,  refers  only  to  express  amendments 
or  repeals,  and  has  no  reference  whatever  to 
implied  amendments  or  repeals. 

5.  False  pretenses  ^spSQ— After  state  makes 
case  by  showing  giving  of  worthless  check 
with  knowledge  of  lack  of  funds,  defendant 
has  burden  of  negativing  intent  to  defraud. 

Under  Acts  1919,  p.  220,  {  34,  relative  to 
the  passing  of  worthless  checks,  the  state 
makes  a  case  by  showing  the  making  or  deliv- 
ery of  a  check,  and  knowledge  on  the  part  of 
defendant  of  the  want  of  sufficient  funds  to 
the  drawer's  credit  to  meet  it,  and  the  burden 
is  then  on  defendant  to  negative  intent  to  de- 
fraud. 

6.  False  pretenses  ^s»39— Presumption  of  In- 
tent to  defraud  by  giving  worthless  check  re- 
butted when  state's  evidence  shows  there  was 
no  such  Intsnt. 

The  presumption  of  an  intent  to  defraud 
arising  under  Acts  1919,  p.  220,  §  34,  from  the 
making,  delivering,  etc.,  of  a  worthless  check, 
is  rebuttable,  and  is  destroyed,  and  there  can 
be  no  conviction  where  the  state's  own  evidence 
shows  there  was  no  intent  to  defraud.  ' 

7.  False  pretenses  ^=»\A — Intent  to  "defraud" 
by  giving  worthless  check  without  actual  de- 
frauding sufficient. 

Under  Acts  1919,  p.  220,  {  34,  relative  to 
the  passing  of  worthless  checks  with  intent  to 
defraud,  an  intention  to  defraud  is  sufficient, 
and  the  payee  need  not  be  actually  defrauded; 
"defraud"  meaning  to  deprive  of  some  right,  in- 
terest, or  property  by  deceitful  device,  to  cheat 


^s»For  other  oases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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or  overreach,  or  to  deprive  of  a  right  by  with- 
holding from  another  by  indirection  or  device 
that  which  he  has  a  right  to  claim  or  obtain. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  De- 
fraud.] 

S.  Novation    ^=s>4— Acceptance   of   check   not 
novation. 

Under  Oiv.  Code  1910,  §  4314,  providing 
that  bank  checks  are  not  payment  until  paid, 
the  acceptance  of  a  check  for  a  pre-existing 
debt  did  not  amount  to  a  novation  of  the  orig- 
ina]  contract 

IBrror  from  Superior  Court,  Seminole  Coun- 
ty;  W.  C.  Worrlll,  Judge. 

W.  M.  Berry  was  convicted  of  giving  a 
worthless  check,  and  he  brings  error.  Re- 
versed. 

W.  M.  Berry  was  indicted  for  giving  a 
worthless  check,  and  was  convicted.  He 
moved  for  a  new  trial,  which  was  refused, 
and  this  is  the  errror  assigned. 

On  September  19,  1921,  P.  L.  Watts  loaned 
W.  M,  Berry  $48  to  pa,y  in  part  a  fine  im- 
posed upon  him  at  Crawfordville,  Fla. 
Berry  came  back  to  Brinson,  Ga.  On  Sep- 
tember 20,  1921,  Watts  went  to  Iron  City, 
Seminole  county,  Ga.,  and  asked  Berry  to 
pay  him.  Berry  said  that  he  and  his  father 
would  go  out  in  the  country  and  get  the 
money.  Upon  the  evening  of  that  day  Watts 
went  back  to  Iron  City,  saw  Berry,  and  asked 
him  to  pay  back  the  $48  which  he  had  paid 
for  Berry  in  Florida.  Berry  said  that  he 
had  gotten  the  money  for  Watts,  had  it  in 
the  bank,  and  would  bring  it  to  him  the  next 
morning.  Watts  sajd  to  Berry,  "If  you  have 
the  money  in  the  bank,  just  give  me  a  check 
for  the  money,  and  it  will  save  you  the  trip 
to  my  house."  Berry  said,  **A11  right." 
Watts  vnrote  the  check,  and  Berry  signed  it 
Watts  testified  that  he  believed  that  Berry 
had  the  money  in  the  bank  as  he  said  he  had, 
and  so  accepted  the  check.  Watts  took  the 
check  back  to  Brinson,  Ga.,  and  deposited  it 
in  the  bank,  and  it  came  back  unpaid.  Watts 
then  gave  it  to  his  agent,  J.  C.  Robinson,  for 
collection.  Robinson  went  to  Iron  City  to 
see  Berry  to  collect  the  amount  of  this  check. 
Berry  did  not  pay  it  Robinson  presented 
the  check  to  the  Seminole  Bank  at  Iron  City 
for  payment,  which  was  refused  by  the  bank. 
At  the  time  Berry  gave  his  check  he  had  no 
account  with  the  Seminole  Bank,  and  had 
never  had  such  account  He  had  made  no  ar- 
rangement of  any  sort  with  the  bank  to  pay 
this  check  before  it  was  presented,  and  had 
arranged  for  no  credit  with  that  bank.  He 
asked  the  cashier  to  let  him  know  when  the 
check  came  in,  as  he  had  given  it,  and  want- 
ed to  protect  it.  When  the  check  came  the 
cashier  of  the  bank  notified  him,  but  Berry 
did  nothing  about  it,  and  the  bank  sent  the 


this  check  hAd  come  some  time  between  2  and 
4  o'clock,  and  returned  it  after  4  o'clock. 
This  check  was  as  follows : 

''Seminole      Bank.       Iron      City,  Georgia, 

9/20/21.    Pay   to  the   order   of  P.  L.   Watts 

forty-eight  and  no/lOO  dollars  ($48.00). 
[Signed]    W.  M.  Berry.' 


» 


This  check  bore  the  Indorsement  of  Watts, 
various  banks,  and  an  indorsement,  "No  ac 
count,  Seminole  Bank." 

The  defendant  introduced  no  evidence,  but 
he  stated  that  Watts  loaned  him  $48  to  pay 
a  fine  at -Crawfordville,  Fla.,  and  that  he 
told  Watts  that  he  and  his  father  would  get 
up  the  money  and  pay  him  when  they  got 
back  to  Iron  City.  The  following  day  Watts 
came  to  Iron  City,  and  he  told  him  that  they 
had  arranged  to  get  the  money,  when  Watts 
told  him  if  that  was  the  case,  to  give  him 
a  check,  and  they  could  put  the  money  in 
the  bank  and  the  check  would  be  paid.  He 
had  never  had  any  money  in  the  Seminole 
Bank  since  it  was  organized. 

J.  E.  Drake,  and  W.  V.  Custer,  both  of 
Bainbridge,  for  plaintiff  in  error. 

B.  T.  Castellow,  Sol.  Gen.,  of  Cuthbert,  and 
R.  R.  Arnold  and  E.  C.  Hill,  both  of  Atlanta, 
for  the  State. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1,4]  1.  It  is  urged  by  counsel  for 
the  defendant  that  section  34  of  the  act  of 
August  16, 1919  (Ga.  Laws  1919,  pp.  135,  220), 
is  in  conflict  with  article  3,  {  7,  par.  17,  of  the 
Constitution  of  this  state,  which  provision  is 
fully  set  out  in  the  first  headnote,  because 
this  act  amends  or  repeals  the  act  of  August 
14,  1914  (Ga.  Laws  1914,  p.  86),  which  makes 
"it  a  misdemeanor  to  draw  and  utter  any 
check,  draft,  or  order  when  the  drawer  has 
not  at  the  time  sufficient  funds  to  meet  the 
same,  provided  such  drawer  does  not  deposit 
with  the  drawee  sufficient  funds  to  meet  the 
same  within  thirty  days."  The  act  of  1919 
does  not  refer  to  the  act  of  1914.  The  act  of 
1919  is  a  general  law  regulating  banking  in 
this  state,  creating  the  department* of  bank- 
ing, providing  for  the  incorporation  of  such 
banks,  the  amendment,  renewal,  and  surren- 
der of  their  charters,  and  providing  penalties 
for  the  violation  of  laws  with  reference  tt> 
banking  and  the  banking  business.  It  is  un- 
necessary for  us  to  determine  whether  the  act 
of  1919  amends  or  repeals  the  act  of  1914; 
but,  assuming  that  it  does  either,  it  does  not 
collide  with  the  above  constitutional  prin- 
ciple. *If  one  thing  is  settled  by  the  deci- 
sions of  this  court,  it  is  that  this  provision  of 
our  state  Constitution  refers  alone  to  express 
amendments  or  repeals  of  sections  of  the 
Code  or  of  statutes,  and  has  no  reference 
whatever  to  implied  amendments  or  repeals 
of  either.    Peed  v.  McCrary,  94  Ga.  488,  21 


check  back.    The  cashier  notified  him  that  I  S.  E.  232;   Swift  v.  Van  Dyke,  96  Ga.  725,  26 
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S.  R  59;  Edalgo  v.  So.  By.  Co.,  129  Ga.  266, 
58  S.  B.  846;  Nolan  ▼.  Central  Ga.  Power 
Co.,  134  Ga.  201(3),  67  S.  E.  656;  Silver  v. 
State,  147  Ga.  162,  93  S.  E.  145.  At  this  late 
day  the  above  ruling  ought  to  command  the 
universal  recognition  of  the  bar  of  this  state. 

[2, 3]  2.  Errors  are  assigned  upon  the  in- 
struction of  the  court  to  the  jury  of  which 
the  substance  is  set  forth  in  the  second  head- 
note  of  this  opinion.  The  alleged  errors  are : 
(a)  That  this  charge  is  contrary  to  law,  con- 
trary to  the  evidence,  and  that  there  is  no 
evidence  that  the  payee  of  the  check  had 
been  injured  by  the  receipt  thereof,  the  evi- 
dence showing  that  the  check  was  given  for 
a  pre-existing  debt.  We  think  that  the  refer- 
ence tn  this  instruction  to  the  alleged  false 
representation  of  the  drawer  that  he  had  got- 
ten up  the  money  and  deposited  it  in  the 
bank  on  which  the  check  was  drawn  to  meet 
the  same  was  Inaccurate  under  the  facts  of 
this  case.  Such  false  representation  did  not 
tend  to  establish  the  intent  of  the  defendant 
to  defraud  the  payee,  as  will  be  more  fully 
dealt  with  in  the  next  division  of  this  opin- 
ion. The  reference  in  tliis  charge  to  the 
fact  that  the  payee  had  acted  to  his  injury 
in  receiving  the  same  is  without  evidence  to 
support  it  Under  certain  circumstances  this 
instruction  would  be  accurate;  but,  under 
the  facts  of  this  case,  it  was  harsiful  to  the 
defendant 

3.  It  is  contended  by  counsel  for  the  de- 
fendant that  the  verdict  is  without  evidence 
to  support  it  This  raises  the  question  of 
the  proper  construction  of  section  34  of  this 
act  of  1919.    This  section  is  as  follows : 

"Any  person  who,  with  intent  to  defraud, 
shall  make,  or  draw,  or  utter,  or  deliver  any 
check,  draft,  or  order  for  the  payment  of  mon- 
ey upon  any  bank,  or  other  depository,  know- 
ing at  the  time  of  such  making,  drawing,  utter- 
ing or  delivery  that  the  maker  or  drawer  has 
not  sufficient  funds  in  or  credit  with  such  bank, 
or  other  depository,  for  the  payment  of  such 
check,  draft  or  order  in  full  upon  its  presenta- 
tion, shall  be  guilty  of  a  misdemeanor.  The 
making,  drawing,  uttering,  or  the  delivering  of 
such  check,  draft  or  order  as  aforesaid,  shall 
be  prima  facie  evidence  of  intent  to  defraud. 
The  word  'credit'  as  used  herein  shall  be  con- 
strued to  mean  an  arrangement  or  understand- 
ing with  the  bank  or  depository  for  the  pay- 
ment of  such  check,  draft  or  order." 

The  gravamen  of  this  offense  is  the  "intent 
to  defraud."  The  means  of  effecting  this 
intent  to  defraud  is  by  making,  drawing,  ut- 
tering, or  delivering  any  check,  draft,  or  or- 
der for  the  payment  of  money  upon  any 
bank,  or  other  depository,  knowing  at  the 
time  of  such  making,  draiiring  uttering,  or  de- 
livering that  the  maker  or  drawer  has  not 
sufficient  funds  in,  or  credit  with,  such  bank, 
or  other  depository,  for  the  payment  of  such 
check,  draft,  or  order  in  full  upon  its  pres- 
entation. The  making,  drawing,  uttering,  or 
delivering  of  such  check,  draft,  or  order  is 
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prima  facie  evidence  of  intent  to  defraud. 
The  word  "credit"  as  used  in  this  act  means 
an  arrangement  or  understanding  with  the 
bank  or  depository  for  the  payment  of  such 
check,  draft,  or  order. 

[6, 6]  Under  this  act  the  state  can  always 
prove  a  case  by  showing  the  following  facts : 
(1)  The  making,  drawing,  uttering,  or  deliv- 
ering any  check,  draft,  or  order  for  the  pay- 
ment of  money  upon  any  bank  or  other  de- 
pository; and  (2)  knowledge  on  the  part  of 
the  defendant,  at  the. time  of  the  making, 
drawing,  uttering  or  delivering  of  either  of 
said  instruments,  that  the  maker  or  drawer 
did  hot  have  sufficient  funds  in,  or  credit 
with,  such  bank  or  other  depository  for  the 
payment  of  such  instrument  in  full  upon  its 
presentation.  Upon  proof  of  the  above  facts 
the  presumption  arises  that  the  making, 
drawing,  uttering,  or  delivering  of  either  of 
such  instruments  was  done  with  intent  to 
defraud.  The  burden  would  then  be  upon 
the  defendant  to  establish  that  such  instru- 
ment was  not  made,  drawn,  uttered,  or  de- 
livered with  Intent  to  defraud.  This  pre- 
sumption is  a  rebuttable  one.  The  defendant 
would  be  relieved  of  this  burden  if  it  should 
appear  from  the  evidence  introduced  by  the 
state  that  he  was  not  actuated  by  an  intent 
to  defraud  in  making,  drawing,  uttering,  or 
delivering  any  one  of  such  instruments.  The 
presumption  In  this  case  is  similar  to  the 
presumption  of  malice  in  homicide  cases,  in 
which  it  has  been  held  that  the  presumption 
may  be  negatived  by  the  proof  submitted  by 
the  state.  Futch  v.  State,  90  Ga.  472,  16  S. 
B.  102;  Green  v.  State,  124  Ga.  343,  52  S. 
E.  431;  Mann  v.  State,  124  Ga.  760,  53  S.  E. 
324,  4  li.  R.  A.  (N.  S.)  934.  In  this  case,  if 
the  evidence  introduced  by  the  state  nega- 
tives the  presumption  of  an  intent  to  defraud 
on  the  part  of  tlie  defendant,  he  should  not 
have  been  convicted. 

[7]  Does  the  giving  of  a  check  in  payment 
of  an  antecedent  debt  due  by  the  maker  to 
the  payee,  with  a  false  statement  by  the 
maker  that  he  had  the  money  in  the  bank  to 
meet  the  same,  when  by  this  statement  the 
maker  did  not  deprive  the  payee  of  any  right, 
did  not  procure  anything  of  value  from  the 
payee  by  making  such  statement,  and  dW  not 
appropriate  anything  belonging  to  the  payee 
wrongfully,  constitute  an  offense  under  this 
statute?  What  does  the  language  "with  in- 
tent to  defraud"  mean?  The  payee  need  not 
be  actually  defrauded.  The  intention  to  de- 
fraud is  sufficient.  Webster  defines  the  word 
"defraud"  as  follows: 

"To  deprive  of  some  right,  interest,  or  prop- 
erty by  a  deceitful  device;  to  cheat;  to  over- 
reach." 

The  Encyclopedia  Dictionary  defines  the 
term  as  meaning: 

"To  deprive  of  a  right,  by  withholding  from 
another,  by  indirection  or  device,  that  which 
he  has  a  right  to  claim  or  obtain.'* 
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The  meaning  of  this  term  Is  largely  infln- 
enced  by  the  sense  in  which  it  Is  used,  or  by 
the  subject  to  which  it  relates.  It  has  been 
defined  as  meaning  to  cheat,  as  to  defraud  a 
creditor,  to  defeat  or  frustrate  wrongfully, 
to  deprive  another  of  a  right,  either  by  ob- 
taining something  by  deception  or  artifice,  by 
appropriating  something  wrongfully,  or  by 
taking  something  wrongfully  without  the 
knowledge  or  consent  of  the  owner,  to  de- 
prive or  withhold  from  another  that  which 
Justly  belongs  to  or  is  due  him,  to  deprive  of 
something  dishonestly!  to  injure  by  embezzle- 
ment, to  overreach,  and  to  rob.  18  0.  J.  468. 
In  construing  statutes  we  Just  generally  give 
to  words  their  ordinary  signification.  Civil 
Code,  {  4,  par.  1. 

[t]  By  giving  this  check  ^e  defendant  did 
not  obtain  from  t^e  payee  any  money,  prop- 
erty, or  other  thing  of  value.  He  did  not 
deprive  the  payee  of  any  right  Bank  checks 
are  not  payment  until  themselves  paid.  Civil 
Code,  {  4314.  The  acceptance  of  this  check 
by  the  payee  did  not  amount  to  a  novation  of 
the  original  contract  The  purpose  of  the 
defendant  in  giving  this  check  was  not  to 
deprive  the  payee  of  any  right,  money,  prop- 
erty, or  other  thing  of  value,  and  he  did  not 
intend  to  defraud  the  payee  in  giving  the 
same.  His  evident  purpose  was  to  escape  the 
importunate  duns  of  his  creditor,  and  to  get 
a  temporary  respite  therefrom. 

Where  a  defendant  was  prosecuted  for  pro- 
curing credit  by  giving  a  mortgage,  repre- 
senting at  the  time  that  the  mortgaged  prop- 
erty was  unincumbered,  which  representation 
was  false,  this  court  held  that  he  could  not 
be  convicted,  unless  it  was  shown  that,  in 
consequence  of  such  misrepresentation,  the 
mortgagee  had  been  in  fact  defrauded,  and 
that  in  extending  the  credit  upon  the  faith  of 
such  misrepresentation  he  had  sustained  loss. 
McGee  V.  State,  97  Ga.  199,  22  S.  E.  589; 
Berry  v.  State,  97  Ga.  202,  23  S.  E.  833; 
Eucker  v.  State,  114  Ga.  13,  39  S.  E.  902. 
The  giving  of  a  check  on  a  bank  in  payment 
of  merchandise,  without  any  representation 
by  the  drawer  that  he  had  funds  in  the  bank 
upon  which  the  check  is  drawn,  or  that  the 
check  would  be  paid  by  the  bank  on  presen- 
tation, the  drawer  knowing  he  had  no  funds 
in  the  bank,  did  not  of  itself  constitute  the 
offense  of  cheating  and  swindling  under  our 
law  prior  to  the  act  of  1914.  Williams  v. 
State,  10  Ga.  App.  395,  73  S.  B.  424;  Ganey 
V.  State,  10  Ga.  App.  777,  74  S.  B.  286.  Un- 
der the  law  prior  to  the  act  of  1914  there 
must  have  been  pecuniary  loss.  Busby  v. 
State,  120  Ga.  858,  48  S.  E.  314;  Hay  v. 
State,  7  Ga.  App.  407,  66  S.  B.  084;   Foster  v. 


State,  8  Ga.  App.  119,  68  S.  E.  739;  Jacobs 
V.  State,  4  Ga.  App.  510,  61  S.  R  924 ;  God- 
dard  v.  State,  2  Ga.  App.  154,  58  S.  E.  304. 

Then  came  the  act  of  1914,  which  makes 
it  a  misdemeanor  for  any  person  to  draw  and 
utter  any  check,  draft,  or  order  for  a  pres- 
ent consideration  upon  a  bank,  person,  firm, 
or  corporaticm,  with  which  said  drawer  has 
not  at  the  time  suflident  funds  to  meet  such 
check, .  draft,  or  order,  and  thereby  obtain 
from  another  money,  or  other  thing  of  value, 
or  induce  such  person  to  postpone  any  rem- 
edy he  may  have  against  such  drawer,  unless 
such  drawer  deposit  with  the  drawee,  with- 
in 30  days  after  giving  such  instrument, 
funds  sufficient  to  meet  the  same,  together 
with  accrued  interest.  Under  this  act  the 
Court  of  Appeals  held  that  a  defendant  could 
not  be  prosecuted  for  giving,  a  postdated 
check,  although  given  for  a  present  consid- 
eratiiMi.  Neidlinger  v.  State,  17  Ga.  App.  811, 
88  S.  E.  687.  Then  the  Legislature  passed 
the  act  of  1919,  the  thirty-fourth  section  of 
which  is  set  out  above.  This  section  is  much 
broader  than  the  act  of  1914.  It  makes  tt 
unlawful  for  any  person,  with  intent  to  de- 
fraud, to  make,  draw,  utter,  or  deliver  any 
check,  draft,  or  order  for  the  payment  <^ 
money  upon  any  bank  or  other  depository, 
knowing  at  the  time  that  the  maker  has  not 
sufficient  funds  in,  or  credit  with,  such  bank 
or  other  depository,  for  the  payment  of  such 
instrument,  and  constitutes  the  making,  draw- 
ing, uttering,  or  delivering  of  such  instru- 
ment prima  facie  evidence  of  intent  to  de- 
fraud. This  act  stiU  makes  the  intent  to  de- 
fraud an  essential  element  of  the  crime  de- 
fined in  this  section  thereof.  Without  such 
intent  no  crime  is  committed;  and,  where 
the  evidence  introduced  by  the  state  nega- 
tives the  presumption  created  by  this  section, 
there  can  be  no  conviction. 

The  Court  of  Appeals  has  held  that  the 
act  of  1919  does  not  cover  a  postdated  check 
accepted  by  the  payee  with  knowledge  that 
the  pax>er  constitutes  nothing  more  than  a 
promise  that  the  drawer  will  have  In  the 
bank  the  funds  necessary  to  meet  it.  Stride- 
land  V.  State  <Ga.  App.)  110  S.  B.  89. 

The  evidence  for  the  state  disclosing  that 
there  was  no  intent  to  defraud  the  payee  of 
any  right,  property,  money,  or  other  thing 
of  value,  the  defendant  should  not  have 
been  convicted,  although  he  falsely  stated  be- 
fore he  gave  his  check  that  he  had  put  funds 
in  the  bank  to  meet  the  same.  The  court 
erred  in  not  granting  a  new  trial 

Judgment  reversed. 

All  the  Justices  concur,  except  FISH,  C 
J.,  absent  because  of  sickness. 


GaO 
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WOODLAND  V.  WOODLAND   (foor  oases). 

(Nos.  2864-2867.) 

(Siiprexne  CoBrt  of  Georgia.    April  11,  1922.) 

(SyUahuM   by  the  Court,) 

f.  Divorce  €s»332— >Forelon  dlvoroei,  awarding 

ottstody  of  children^  conclusive  as  to  fitness 

at  the  time,  but  not  conclusive  for  all  time. 

"A  decree  of  divorce  in  another  state,  in 

which  the  custody  of  the  child  is  awarded  to  the 

'father,  is  condusive  as  between  the  parties  to 

the  decree  as  to  his  right  and  fitness  for  such 
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where  be  had  been  placed  by  bis  father. 
The  mother  filed  a  petition  for  habeas  corpus 
against  her  husband,  seeking  to  recover  the 
custody  of  the  minor  son.  Subsequently  to 
the  filing  of  this  suit,  and  before  the  trial  of 
the  case,  the  mother,  by  the  aid  of  detectives, 
located  the  girl  in  the  possession  of  two  people 
living  in  Battery  Park,  Va.  She  went  to 
Virginia,  secured  possession  of  the  minor, 
and  brought  her  to  Atlanta,  where  the  hus- 
band filed  his  petition  for  habeas  corpus 
against  his  wife  for  the  custody  of  the  little 


custody  at  that  time,  but  is  not  conclusive  for    girl.    In  his  petition,  and  also  In  his  answer 


all  time.  In  a  subsequent  proceeding  by  ha- 
beas corpus  for  the  possession  of  the  child, 
between  the  parties  to  the  decree,  evidence  as 
to  the  unfitness  of  the  father  will  be  confined 
to  matters  transpiring  subsequently  to  the  de- 


tt 


cree. 

2.  Habeas  oorpus  «=s»99(2,3)— Trial  Judge  baa 
wide  discretion  as  to  custody  of  minors. 

In  habeas  corpus  cases  the  trial  Judge  has 
a  wide  discretion,  with  legal  limits,  as  to  the 
custody  of  minor  diildren;  the  paramount  con- 
sideration being  the  welfare  and  happiness  of 
the  minors. 

3.  Habeas  oorpus  ^=>99<2)— Award  of  custody 
of  minors  to  mother  as  against  father  held 
not  abuse  of  disoretion. 

Under  the  evidence  in  the  present  case, 
there  was  no  abuse  of  discretion  in  awarding 
the  minors  to  the  mother. 

Error  from  Superior  Ck)urt,  Fulton  Ck)un- 
ty;   J.  T.  Pendleton,  Judge. 

Two  habeas  corpus  proceedings,  by  Robert 
£2.  Woodland  against  Florence  I^der  Wood- 
land and  by  Florence  Llnder  Woodland 
against  Robert  E.  Woodland.  Judgment  for 
Florence  liinder  Woodland  in  each  case,  and 
Robert  E.  Woodland  brings  error,  and  de- 
fendant in  error  files  a  cross-bill  of  excep- 
tions in  each  case.  Affirmed  on  main  bills, 
and  cross-bills  dismissed. 

Reuben  R.  Arnold,  Lowry  Arnold,  Edward 
O.  Hill,  and  Herman  B.  Evins,  all  of  Atlanta^ 
for  R.  B.  Woodland. 

Len  B.  GulUebeau,  of  Atlanta,  for  F.  L. 
Woodland. 

HII4L,  J.  Robert  B.  Woodland  and  Flor- 
ence Llnder  Woodland  were  married  In  Janu- 
ary, 1917,  at  Tampa,  Bla.  Two  children  were 
bom  of  this  marriage,  a  boy,  John  Gayton 
Woodland,  in  December,  1917,  and  Margaret 
Means  Woodland,  a  girl,  was  born  June  13, 

1919.  The  plaintiff  and  the  defendant  lived 
together  as  husband  and  wife  until  March, 

1920,  when  they  separated.  The  controversy 
in  the  present  case  is  over  the  possession  and 
custody  of  the  two  children.  It  appears  from 
the  record  that,  while  the  children  were  in 
the  custody  of  their  mother  at  her  home  at 
Cape  May,  N.  J.,  they  were  kidnapped  and 
taken  from  their  mother  on  July  7,  1921. 
After  a  period  of  search,  the  boy  was  located 
in  a  boarding  house  in  the  city  of  Atlanta, 


to  the  petition  of  Mrs.  Woodland,  Mr.  Wood- 
land, the  husband,  claimed  the  right  to  the 
custody  of  both  children  under  a  decree  of 
a  Florida  circuit  court,  a  copy  of  which  was 
set  out  in  the  brief  of  the  evidence.    Both 
of  these  cases,  involving  the  same  issues, 
were  tried  together  by  Judge  Pendleton,  of 
the  superior  court  of  Fulton  county,  who, 
after  hearing  evidence  and  argument  in  the 
case,  awarded  the  custody  of  both  children  to 
the  mother.    To  each  of  these  Judgments  the 
plaintiff  in  error  excepted,  on  what  amounts 
to  the  usual  general  grounds,  and  also  upon 
the  ground  that  the  trial  court  did  not  give 
full  weight  and  credit  to  the  decree  of  the 
Florida  court,  which  had  awarded  the  chil- 
dren to  the  father;    the  mother  not  having 
been  present  at  the  trial,  and  having  left  the 
state   taking   the  children   with  her.     The 
cross-bill  of  exceptions  assigns  error  on  al- 
lowing the  decree  of  the  Florida  court  in  evi- 
dence upon  various  groimds.    In  the  view  we 
take  of  this  case,  the  controlling  question  Is 
whether  the  Judgment  of  the  lower  court, 
awarding  the  children  to  the  mother,  is  con- 
trary to  the  evidence  and  without  evidence  to 
support  it. 

[1]  In  the  case  of  Milner  v.  Gatlln,  139 
Ga.  109,  76  S.  B.  860,  it  was  held : 

"A  decree  of  divorce  in  another  state,  in 
which  the  custody  of  the  child  is  awarded  to  the 
father,  is  conclusive  as  between  the  parties  to 
the  decree  as  to  his  right  and  fitness  for  such 
custody  at  that  time,  but  is  not  conclusive  for 
all  time.  In  a  subsequent  proceeding  by  habeas 
corpus  for  the  possession  of  the  child,  between 
the  parties  to  the  decree,  evidence  as  to  the  un- 
fitness of  the  father  will  be  confined  to  matters 
transpiring  subsequently  to  the  decree." 

In  Milner  v.  Gatlin,  143  Ga.  816.  85  S.  E. 
1045,  L.  R.  A.  1916B,  977,  Presiding  Justice 
Evans,  delivering  the  opinion  of  the  court 
in  a  case  somewhat  similar  in  its  facts  to  the 
present  case,  said: 

"The  act  of  1913  provides  that  in  all  cases 
of  contest  between  the  parents  of  children,  for 
their  custody,  'there  shall  be  no  prima  facie 
right  to  the  custody  of  such  child  or  children  in 
the  father,  but  the  court  bearing  such  issue  of 
custody  may  exercise  its  sound  discretion,  tak- 
ing into  consideration  all  the  circumstances  of 
the  case,  as  to  whose  custody  such  child  or  chil- 
dren shall  be  awarded,  the  duty  of  the  court 
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being  in  all  snch  cases,  In  exercising  such  dis- 
cretion, to  look  to  and  determine  solely  what 
is  for  the  best  interest  of  the  child  or  children 
and  what  will  best  promote  their  welfare  and 
happiness,  and  make  award  accordingly.'  This 
enactment  applies  to  situations  growing  out  of 
the  domestic  relation  of  husband  and  wife, 
as  unaffected  by  any  final  divorce  proceeding. 
Where  there  has  been  a  divorce  decree,  in 
which  disposition  of  the  child  has  been  made, 
that  decree  (where  it  is  not  successfully  at- 
tacked for  fraud  in  its  procurement,  under  cir- 
cumstances above  pointed  out)  is  binding  on  the 
parties,  so  as  to  conclude  their  respective  rights 
to  the  custody  of  the  children  at  the  time  of 
its  rendition.  As  to  conditions  subsequently 
occurring,  the  judge  of  a  habeas  corpus  court 
has  full  discretion  in  awarding  the  custody  of 
the  diild,  and  in  exercise  of  such  discretion  he 
may  look  to  the  circumstances  relating  to  the 
child's  ordinary  comfort  and  contentment,  its 
intellectual  and  moral  development,  and  award 
the  custody  to  either  of  the  parents,  according 
as  it  may  be  to  the  best  interest  of  the  child." 

[3]  In  the  Instant  case  there  had  been  no 
decree  of  divorce  in  the  I^orlda  court  or 
elsewhere,  so  far  as  the  record  discloses. 
But  subsequently  to  the  rendition  of  the 
Florida  decree  new  conditions  had  occurred, 
which  changed  the  status  of  the  children. 
The  evidence  shows  that  the  two  children 
were  kidnapped  and  taken  away  from  their 
mother  whUe  she  living  at  Cape  May,  K.  J., 
by  persons  who  subsequently  were  identified 
as  the  brother  of  Mr.  Woodland  and  a  woman 
who  claimed  to  be  his  wife,  and  the  little  girl, 
who  was  only  about  two  years  old,  was 
placed  with  the  brother  and  the  woman  with 
whom  he  was  living  as  his  wife  in  Battery 
Park,  Va.    Mrs.  Woodland  testified: 

"When  I  first  saw  Margaret  again,  it  was 
when  I  found  her  at  Battery  Park,  Va.,  last 
week.  I  found  her  at  a  neighbor's  house.  Mr. 
GuiUebeau  and  the  sheriff  and  prosecuting  at- 
torney of  that  county  went  with  me.  We  found 
her  with  dirty  clothes— -very  few  clothes,  and 
they  were  dirty.  She  had  one  little  waist,  pan- 
ties, and  apron;  no  shoes  and  stockings.  As 
to  her  condition — she  was  dirty,  wet,  smelly; 
her  body  was  dirty,  smelled  nasty,  as  though 
she  had  liot  washed  in  severid  weeks.  That 
was  at  Battery  Park  last  Tuesday  or  Wednes- 
day. The  little  undergarment  was  wet,  nasty, 
and  dirty.  She  had  lost  her  good  training  and 
good  habits.  When  she  went  to  the  table,  she 
started  to  eat  with  her  hands,  a  thing  she  never 
did  when  I  had  her.  She  complained  of  being 
hungry.  We  took  her  to  a  neighbor's  house, 
and  she  ate  a  lot  of  crackers  and  milk,  like  she 
was  starved.  At  Battery  Park  I  saw  the  wo- 
man I  mentioned  about  Gape  May,  and  talked 
with  her.  I  do  not  know  how  she  started  the 
conversation,  but  the  gist  of  it  was  she  was  the 
woman  that  took  them  from  me  that  morning, 
supposedly  to  the  beach.  She  admitted  she 
t6ok  them  to  the  beach,  and  said  a  strange  man 
that  she  had  never  seen  before  had  taken  them 
away  from  her  on  the  beach,  and  she  went  to 
the  house  and  got  her  things  and  started  from 
Cape  May.  She  said  little  Margaret  was  placed 
in  her  arms,  and  he  paid  her  $10  a  week  to  take 
charge  of  Margaret    As  to  whether  she  named 


the  party  who  placed  Margaret  in  her 
she  said  her  father  did,  the  father  of  Margaret 
She  said  her  father  put  her  in  her  arms  at 
Norfolk,  Va.  I  did  not  see  this  woman  when  I 
first  stopped  there.  She  wore  a  dirty  black 
dress,  and  was  slovenly  and  dirty  looking.  Her 
hair  was  hanging  down,  and  her  waist  seemed 
three  or  four  inches  apart  She  had  dirty  bed- 
room slippers,  and. looked  like  a  tramp.  At 
least  25  people,  both  men  and  women,  in  that 
town,  talked  to  me  about  the  character  of  these 
folks.  As  to  the  general  character  of  these 
people  in  that  community— just  low-down  com- 
mon people.  •  •  •  Their  general  character 
or  reputation  at  that  place  is  bad.  The  sheriff 
turned  Margaret  over  to  me.  The  common- 
wealth attorney  was  out  there.  He  directed 
the  sheriff  to  turn  the  child  over  to  me.  I 
gave  her  something  to  eat,  and  took  her  to 
the  hotel  and  bathed  her.  Then  I  brought  her 
here.  *  *  *  As  to  the  provision  I  can  make 
for  them  if  the  children  are  awarded  to  me— 
I  have  a  home.  It  is  in  trust  to  me.  It  won't 
be  given  me  as  long  as  I  am  married  to  Mr. 
Woodland.  After  a  divorce  it  is  mine.  That 
home  is  at  Cape  May,  N.  J.  I  have  a  perma- 
nent income  of  about  $2,000  a  year.  I  will  in- 
herit about  $80,000  at  my  mother's  death.  As 
to  the  status  of  that  property — she  cannot  dis- 
pose of  the  principal.  It  is  to  go  to  me.  If  I 
die  first,  it  goes  direct  to  the  children.  It 
will  be  mine  in  fee  simple  at  her  death.  I 
have  an  unde  at  Cape  May,  who  has  rendered 
me  financial  assistance.  He  is  very  fond  of  the 
children,  and  has  always  done  everything  he 
could  to  help  them,  and  to  help  me  when  in  any 
need  at  all.  He  has  given  me  quite  a  little 
money,  he  is  my  great-uncle.  He  is  a  retired 
manufacturer,  and  has — ^I  do  not  know  what  his 
property  is  worth,  but  he  is  very  wealthy.  I 
have  been  forced  to  spend  about  $3,000  in  this 
search  for  my  children.  My  unde  has  helped 
me  with  that  He  will  help  me  more,  if  it  is 
necessary.  I  have  cared  for  the  children  to  the 
best  of  my  knowledge;  tried  to  raise  them  and 
train  them  as  they  should  be  raised  and  trained 
and  taught;  done  everything  in  my  power  for 
them.  I  have  never  known  Mr.  Woodland  to 
go  to  church  but  once,  and  that  was  before  we 
were  married,  and  he  went  to  get  the  minister 
to  come  and  marry  us.  He  said  paid  ministers 
are  hypocrites." 

There  was  other  evidence  showing  that 
during  the  few  months  that  the  father  had 
the  custody  of  the  little  boy,  who  was  about 
four  years  old,  he  kept  him  in  a  boarding 
house  in  Atlanta  on  South  Ashby  street  and 
none  of  the  people  with  whom  they  boarded 
were  related  to  him.  On  the  trial  of  the  case 
the  father  testified  that  if  the  children  were 
awarded  to  him  he  could  place  them  In  this 
boarding  house  in  Atlanta,  and  that  that 
was  the  only  home  he  could  offer  them.  He 
also  testified  that  he  had  no  property,  real 
or  personal,  except  a  few  hundred  dollars, 
and  that  he  had  no  income,  except  his  salary 
as  a  ticket-seller  at  the  terminal  station  in 
Atlanta,  and  he  also  stated  that,  if  he  should 
become  too  ill  to  work,  or  should  lose  his 
position  for  any  reason,  that  the  children 
would  become  objects  of  charity  so  far  as  he 
was  concerned.     But  he  also  slated,  if  he 
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should  lose  his  position,  he  could  get  another 
one.  He  stated  that  his  salary  was  $205  per 
month  for  a  30-day  month,  and  that  if  the 
children  were  awarded  to  liim  he  would  take 
them  to  263  South  Ashby  street  and  place 
them,  there  with  friends*  and  that  the  mother 
and  daughter  of  the  household  would  look 
after  them,  and  that  he  would  simply  board 
them  out  there.  In  addition  to  the  above 
evidence,  it  was  shown  by  a  witness,  who 
knew  Mrs.  Woodland  at  Gape  (May,  that  she 
had  a  good  reputation  and  also  the  reputa- 
tion of  being  "a  good  mother."  There  were 
a  number  of  witnesses  who  also  testified  as 
to  the  good  character  of  the  father. 

[2]  Under  this  evidence,  including  the  de- 
cree from  the  circuit  court  of  Florida,  as  ap- 
plied to  the  ruling  In  the  Milner  Case^  supra, 
we  think  that  the  court  below  did  not  err  in 
awarding  the  children '  to  the  mother.  In 
habeas  corpus  cases  the  trial  judge  has  a 
wide  discretion,  within  legal  limits,  as  to 
the  custody  of  minor  children;  the  para- 
mount consideration  being  the  welfare  and 
happiness  of  the  minor.  Lamar  v.  Harris, 
117  Ga.  d93,  44  S.  B.  866;  Hammond  v.  Muiv 
ray,  151  Ga.  816,  108  S.  R  203  (4) ;  HoUen- 
beck  V.  Glover,  128  Ga.  52  (3).  67  S.  B.  108. 
In  view  of  the  whole  record  and  the  evi- 
dence in  this  case,  we  are  pf  the  opinion  that 
the  court  did  not  abuse  his  discretion  in 
awarding  the  children  to  the  mother. 

The  court  allowed  in  evidence,  over  ob- 
jection, a  copy  of  the  decree  of  the  circuit 
court  of  Florida  awarding  the  children  to 
the  father;  and  we  cannot  say  that  the  trial 
court  did  not  give  full  faith  and  credit  due 
to  that  decree,  as  contended  by  the  plaintiff 
in  error.  In  view  of  the  ruling  made  in  the 
case  of  Milner  v.  Gatlln,  143  Ga.  816,  85  S. 
B.  1045,  L  R.  A.  1916B,  977,  and  of  the  evi- 
dence in  this  case  showing  that  the  status  of 
the  children  had  materially  changed  sub- 
sequpntly  to  the  rendition  of  the  decree  in 
the  Florida  case,  we  are  of  the  opinion  that 
the  court  did  not  err  in  awarding  the  chil- 
dren as  he  did.  In  the  above  view,  it  is  un- 
necessary to  consider  the  question  as  to 
whether  or  not  the  decree  In  the  Florida  case 
was  null  and  void  for  the  reasons  assi^ed 
\3j  the  defendant  in  error  in  the  cross-bill  of 
exceptions. 

Judgment  affirmed,  on  both  main  bills  of 
exceptions.    Cross-bills  dismissed. 

All  the  Justices  concur. 

(153  Ga.  127) 

MORGAN  V.  iVIORGAN.    (No.  2910.) 
{Supreme  Court  of  Georgia.    March  18,  1922.) 

(Bylldhus  ly  the  Court.! 

Diveroe  ^3s>2M,  223— Allowaneo  of  temporary 
alimony  and  counsel  fees  on  conflicting  evi- 
dence not  abuse  of  discretion. 

The   evidence  being  conflicting,  the  Judge 
did  not  abase  bis  discretion  in  allowing  as  tem- 


porary alimony  the  sum  awarded  to  the  plaintiff 
for  her  support  and  for  counsel  fees. 

Error  from  Superior  Court,  Macon  County; 
Z.  A.  littlejohn,  Judge. 

Action  between  B.  O.  Morgan  and  Minnie 
Morgan.  Judgment  for  the  latter,  and  the 
former  brings  error.    Alflrmed. 

Jere  M.  Moore,  of  Montezuma,  for  plain- 
till  in  error. 

Jule  Felton,  of  Montezuma,  for  defendant 
in  error. 

• 

GILBEBT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J., 
absent  because  of  sickness. 


HOWELL  V.  STATE. 

(Supreme  Court  of  Georgia. 


(15ft  Qa.  201) 
(No.  2852.) 

April  11,  1822.) 


(8yUahu$  hy  the  Court.) 

1.  Courts  ^=s>2 1 7— Jurisdiction  of  Court  of  Ap- 
peals to  determine  constitutional  qnestions 
stated. 

*'Under  the  constitutional  amendment  of 
1916,  .defining  the  jurisdiction  of  the  Supreme 
Court  and  the  Ck>urt  of  Appeals  of  this  state 
(Ga.  L.  1916,  p.  19;  Park's  Code  Supp.  1917, 
{§  6502,  6506),  the  Court  of  Appeals  has  ju- 
risdiction to  decide  questions  of  law  that  in- 
volve the  application,  in  a  general  sense,  of  un- 
questioned and  unambiguous  provisions  of  the 
Constitution  to  a  given  state  of  facts,  and  that 
do  not  involve  the  construction  of  some  consti- 
tutional provision  directly  in  question  and 
doubtful  either  under  its  own  terms  or  under 
the  decisions  of  the  Supreme  Court  of  the  state 
or  of  the  United  States,  and  that  do  not  in- 
volve the  constitutionality  of  any  law  of  the 
state  or  of  the  United  States  or  any  treaty." 
Gulf  Paving  Co.  ▼.  City  of  Atlanta,  149  Ga. 
114,  99  S.  B.  374. 

2.  Courts  €=»2I7— Otjeotlcfn  to  evidence  be- 
cause premises  searched  contrary  to  Consti- 
tution does  not  deprive  Court  of  Appeals  of 
Jurisdiction. 

On  the  trial  of  one  indicted  for  a  violation 
of  section  22  of  the  act  approved  March  28, 
1917  (Acts  Bz.  Sees.  1917,  p.  7),  in  unlawfully 
and  knowingly  permitting  and  allowing  on  his 
premises  and  having  or  possessing  or  locating 
thereon  an  apparatus  for  the  distilling  and 
manufacturing  of  contraband  liquors  as  speci- 
fied in  that  act,  the  court  permitted  the  sher- 
iff and  others  to  testify  that  they  found  on  the 
premises  of  the  accused  an  apparatus  for  the 
manufacture  of  such  liquors  as  charged  in  the 
indictment.  Such  evidence  was  objected  to  by 
the  accused  on  the  ground  that  the  witnesses 
searched  his  premises  without  a  warrant,  con- 
trary to  the  provisions  of  the  federal  and  state 
Constitutions  guaranteeing  the  right  of  the 
people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable 
searches  and  seizures,  and  that  no  search  war- 
rant shall  issue,  but  upon  probable  cause  sup- 
ported   by   oath,   etc.     It   appeared  that   the 
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witnesses  had  no  snch  warrant  ^eld  that,  in 
view  of  the  decision  above  dted,  the  point  rais- 
ed by  the  objection  to  the  testimony  referred 
to  does  not  give  the  Supreme  Court  jurisdic- 
tion of  the  case,  but  jurisdiction  thereof  is 
vested  in  the  Court  of  Appeals,  to  which  court 
the  case  must  be  transferred. 

Error  from  Superior  Court,  Glasoock  Coun- 
ty;  Bl  T.  Shurley,  Judge. 

Jesse  Howell  was  convicted  of  an  offense, 
and  he  brings  error.  Transferred  to  the 
Court  of  Appeals. 

I4.  D.  McGregor,  of  Warrenton,  for  plaintiff 
in  error. 

M.  L.  Feltfl,  80L  Gen.,  of  Warrenton,  for 
the  State. 

FISH,  C.  J.  Transferred  to  the  Court  of 
Appeals   All  the  Justices  concur. 


(28  Ga.  App.  601) 

HOWELL  V.   STATE.     (No.    13262.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  14,  1922.) 

(ByUabiu  hy  ike  OourU) 

1.  Criminal  law  ^=:>200(l)— Coavtotion  for  In- 
toxication, manifested  by  profane  lanouage, 
eta,  not  bar  to  prosectttion  for  using  pro- 
fane language,  etc 

Upon  the  trial  of  one  charged  with  using 
obscene,  profane,  and  vulgar  language  in  the 
presence  of  a  female,  a  special  plea  in  bar  by 
the  defendant  that  he  was  acquitted  at  a  prior 
term  of  the  court  of  the  charge  of  being  in  an 
intoxicated  condition  upon  a  public  street  or 
highway,  "said  drunkenness  and  inioxication 
being  caused  by  the  excessive  use  of  wiues, 
brews,  liquors,  and  opiates,  and  was  made  man- 
ifest by  boisterous  and  indecent  condition  and 
acting,  and  by  vulgar,  profane,  and  unbecom- 
ing language  and  Igud  and  violent  discourse," 
ai^  that  both  (barges  grew  out  of  one  and  the 
same  transaction,  and  that  "he  has  already 
been  placed  in  jeopardy,"  is  without  merit,  and 
was  properly  stricken  on  motion  of  the  state. 
Nor  did  the  court  err  in  overruling  the  ground 
of  the  amendment  to  the  motion  for  a  new 
trial  which  complained  of  such  ruling.  See, 
in  this  connection,  Mcintosh  v.  State,  116  Ga. 
543,  42  S.  B.  798,  and  citations. 

2.  Jury  ^s>i27,  132— Challenge  to  polls  must 
be  made  before  Jury  sworn,  unless  cause  un- 
known; burden  on  ohaJleciging  party  to  show 
cause  unknown  until  Jury  aworn. 

A  challenge  to  the  polls  must  be  made  be- 
fore the  jury  is  sworn,  unless  the  cause  of 
challenge  be  unknown  until  afterwards;  and 
the  bui^en  of  affirmatively  showing  this  fact  is 
upon  the  plaintiff  in  error.  Schnell  v.  State, 
92  Ga.  459  (2),  17  S.  B.  966;  WeUs  v.  Stote, 
102  Ga.  658,  659,  29  S.  B.  442.  Under  the 
above  ruling  and  the  facts  of  the  Instant  case, 
this  court  cannot  hold  that  the  trial  judge  erred 
in  overruling  the  defendant's  challenge  to  a 
certain  juror  upon  the  panel  that  tried  him. 


3.  Criminal  law  ^=»822(l)— Exoeptlons  to  be 
considered  In  connection  with  whole  charge. 

The  several  exceptions  to  excerpts  from 
the  charge  of  the  court,  when  considered  in 
connection  with  the  charge  as  a  whole,  are 
without  substantial  merit. 

4.  Criminal  law  «=:»935(l)*New  trial  proper- 
ly denied,  when  verdict  authorized. 

The  verdict  was  authorized  by  the  evidence^ 
and  the  court  did  not  err  in  refusing  the  grant 
of  a  new  triaL 

Brror  from  C^ty  0)urt  of  BlackfOiear;  R. 
G.  Mitdiell,  Jr.,  Judge. 

Jesse  Howell  was  convicted  of  an  <^en8e, 
and  he  brings  error.    Affirmed. 

Jaa.  B.  Thomas,  of  Jesup,  for  idaintlff  In 
error.  . 

S.  Thos.  Memory,  SoL,  of  Blackshear,  for 
the  State. 

BBOYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOOD  WORTH,  JJ.,  concur. 


(28  Oa.  App.  439) 
CANNON  V.  STATE.     (No.  13207.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  U,  1922.) 

(8yllaJ>u§  hy  the.  Court.) 

t.  Criminal  law  ^=s>938(l)  —  New  trial  aot 
granted  for  onmulatlve  evidenee  to  Inpeacb 
only  witness  on  vitaJ  point. 

The  alleged  newly  discovered  evidence  is 
merely  cumulative  and  impeaching,  the  only 
effect  of  which  would  be  to  impeach  the  wit- 
nesses for  the  state;  and  it  is  settled  by  a 
number  of  decisions  of  this  court  that,  even 
"though  the  witness  sought  to  be  impeached  by 
newly  discovered  evidence  was  the  only  witness 
against  the  prisoner  upon  a  vital  point  in  the 
case,  if  the  sole  effect  of  the  evidence  would 
be  to  impeach  the  witness  a  new  trial  wHl  not 
be  granted."  Key  v.  State,  21  Ga.  App.  795 
(1),  96  S.  B.  269,  and  dUtions. 


2.  Criminal  law  ^=:»l  1 56(2)— Verdict  support* 
ed  by  evidenee  not  disturtied^  when  new  trial 
refused^ 

The  verdict  is  not  without  evidence  to  sop- 
port  it,  and  the  trial  Judge  having  exercised  the 
discretion  which  the  law  vests  in  him  alone  on 
motions  for  new  trial,  where  there  is  a  conffict 
in  tiie  evidence,  by  declining  to  grant  a  new 
trial,  this  court  must  of  necessity  hold  that 
there  is  no  merit  in  the  general  grounds  of  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Harris  County; 
Geo.  P.  Munro,  Judge. 

Bud  Cannon  was  convicted  of  an  offenae, 
and  he  brings  error.    Affirmed. 

T.  T.  Miller  and  Geo.  C  Palmer,  both  of 
Ck>lumbus,  for  plaintiff  in  error. 


^33»For  other 
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C  F.  McLaugliliii,  SoL  Qen.,  of  Columbufi, 
for  the  State. 

BLOODWOBTH;   J.     judgment  affirmed. 
BBOYLBS,  G.  J^  and  LUKE,  J^  concur. 

(28  Ga.  App.  429) 

WELLS  V.  CHAMBERS  et  al.     (No.  12914.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  1, 1022.) 

(8yUahu8  by  the  Court.) 

1.  Executors  and  administrators  ^=935(19)  — 
Appeal  lies  from  order  dismissing  petition  to 
remove  administrator. 

Chambers  and  others  filed  a  petition  in  the 
conrt  of  ordinary  to  remove  Wells  as  adminis- 
trator and  revoke  his  letters  of  administration. 
The  court  of  ordinary  dismissed  the  petition, 
and  Chambers  appealed  the  case  to  the  superior 
court  The  Judge  of  the  superior  court  did  not 
err  in  refusing  to  dismiss  the  appeal  on  the 
ground  that  certiorari  from  the  decision  of  the 
court  of  ordinary  was  the  only  remedy.  Civ. 
Code  1910,  S  4909;  Wash  v.  Wash,  145  Ga. 
405  (1),  89  S.  E.  864;  Pierce  v.  Felts,  146  Ga. 
809,  92  &  B.  541. 

2.  No  error  eommltted. 

After  a  careful  consideration  of  the  record 
in  this  case,  this  court  is  of  the  opinion  that 
there  was  evidence  to  sustain  the  verdict  in 
favor  of  the  petitioners,  that  there  was  no  er- 
ror in  the  admission  of  the  evidence  obje<^ed 
to,  and  that  the  charge  of  the  court  was  full 
and  c^lear,  and  was  not  erroneous  for  any  rea- 
son assigned.  The  court  did  not  err  in  refus- 
ing to  grant  a  new  triaL 

Error  from  Superior  Ourt,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  jTudge. 

Proceeding  by  H.  G.  Chambers  and  oth- 
ers for  the  removal  of  C.  F.  Wells,  admin- 
istrator. Judgment  for  the  petitioners  in 
the  superior  court  on  certiorari,  and  the  ad- 
minlBtrator  brings  error.    AfQrmed. 

B.  B.  Blackburn,  of  Atlanta,  for  plaintiff 
In  error. 

Bond  Almand  and  Branch  ft  Howard,  all 
of  Atlanta,  for  defendants  in  error, 

HILLy  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
ear. 

(28  Ga.  App.  462) 

HAYES  V.  STATE.     (No.  13226.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  U,  1922.) 

(ByfUhuM  hy  the  Oaurt,) 

Criminal  law  ^s»l  160— Verdlot,  supported  by 
eviilenoe  and  approved,  not  dlsturtied. 

The  special  grounds  of  the  motion  for  a 
new  trial  are  without  merit    There  is  evidence 


to  support  the  verdict,  which  has  the  approval 
of  the  trial  Judge,  and,  as  no  error  of  law  ap- 
pears, this  court  is  powerless  to  interfere. 

Error  from  City  Court  of  Alma;  Andrew 
J.  Tuten,  Judge. 

Action  between  Albert  Hayes  and  the 
Stata  Judgment  for  the  State,  and  Hayes 
brings  error.    Affirmed. 

L  J.  Bussell,  of  Alma,  for  plaintiff  in  er- 
ror. 
H.  L.  Causey,  Sol.,  of  Alma,  for'  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BBOXLES,  C.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  459) 
HILL  V.  STATE.    (No.  13242.) 

((yourt  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  11,  1922.) 

(Byllahus  hy  the  Court.) 

1.  Refund  of  costs. 

Under  the  ruling  in  Smith  v.  State,  117 
Ga.  16^  43  S.  B.  440,  the  request  that  cost  be 
refunded  to  counsel  for  the  plaintiff  in  error  is 
refused. 

2.  Criminal  law  €=3>B22(6)^lnstnietion  as  to 
shooting  with  gun  ioadsd  with  powder  and 
shot  not  erroneous,  in  oonneotion  with  entire 
charge. 

When  considered  la  connection  with  the 
entire  charge,  the  court  did  not  err  in  charging 
as  complained  of  in  the  first  special  ground  of 
the  motion  for  a  new  trial,  nor  in  instructing 
the  Jury  as  follows:  "I  charge  you,  if  you  be- 
lieve the  defendant  shot  Scott  Casey  with  a 
gun,  and  that  the  gun  was  loaded  with  powder 
and  shot,  that  shot,  in  law  and  in  contemplation 
of  law,  are  balls,  and  if  you  believe  they  were 
shot,  that  would  be,  in  contemplation  of  law, 
balls,  and  you  would  be  authorized  to  convict 
him." 

3.  Sufliclenoy  of  evidence. 

The  evidence  supports  the  verdict. 

Error  from  Superior  Court,  Warren  Coun- 
ty; E.  T.  Shurley,  Judge. 

Dolly  Hill  was  convicted  of  an  offense, 
and  brings  error.    Affirmed. 

B.  F.  Walker,  of  Wrens,  for  plaintiff  in  er- 
ror. 

M.  L.  Felts,  SoL  Gen.,  of  Warrenton,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  C.  J.,  and  LUKE,  J.,  concur. 
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(28  Ga.  App.  441) 

J.  J.  WHITTEN  &  SON  v.  ROGERS  ot  tl. 

(No.  13211.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1022.) 

(SyllabuM  by  the  Court.) 

1.  Courts  «=>i89(l4),  217~No  writ  of  error 
ties  from  dty  court,  and  it  has  no  power  to 
grant  a  new  trial,  unless  Jury  of  12  is  provid- 
ed In  all  oasee  or  on  demand  of  either  party. 

Where  an  act  creating  a  city  court  at  any 
other  place  than  Atlanta  or  Savannah  does  not 
provide  for  a  jury  of  12  in  all  cases,  or  for  such 
a  jury  upon  demand  by  either  party  to  a  case, 
whether  civil  or  criminal,  the  court  is  not  a 
constitutional  city  court,  and  has  no  power  to 
grant  new  trials,  and  a  writ  of  error  does  not 
lie  from  it  to  the  Ck>urt  of  Appeals.  Monford 
V.  State,  114  Ga.  528,  40  S.  E.  798;  Welbome 
T.  State,  114  Ga.  793,  40  S.  B.  857;  Ash  v. 
People's  Bank  of  Oliver,  149  Ga.  713,  101  S. 
B.  912. 

2.  Courts  ^=»I89(I4),  2l7~No  writ  of  error 
lies  from  city  court  of  Cfaxton,  and  It  has  no 
power  to  grant  a  new  trial,  where  state  has 
no  right  to  Jury  of  12. 

It  is  provided  in  the  act  creating  the  city 
court  of  Claxton  (Acts  1919,  p.  451,  {  14)  that 
either  party  in  a  civil  case,  or  the  defendant 
in  a  criminal  case,  can  on  demand  have  a  trial 
by  a  jury  of  12.  Under  the  provisions  of  the 
act  the  state,  in  a  criminal  case,  cannot  on 
demand  have  a  jury  of  12.  It  follows,  from  the 
ruling  in  the  preceding  paragraph,  that  the  city 
court  of  Claxton  is  not  a  constitutional  eity 
court,  and  has  no  power  to  grant  new  trials, 
and  a  writ  of  error  does  not  lie  from  it  to  the 
Court  of  Appeals. 

Error  from  City  Court  of  Claxton;  B.  O. 
Elmore,  Judge. 

Action  between  J.  J.  Whltten  &  Son  and 
W.  B.  Rogers  and  otliers,  administrators. 
Judgment  for  the  latter,  and  the  former 
bring  error.    Writ  of  error  dismissed. 

Anderson  &  Hodges,  of  Claxton,  for  plain- 
tiffs in  error. 

S.  T.  Brewton  and  J.  Saxton  Daniel,  both 
of  Claxton,  for  defendants  in  error. 

BROYLES,  C.  J.    Writ  of  error  dismissed. 

LUKE  and  BLOODWORTH^  JJ.,  concur. 


(28  Oa.  App.  466) 

TILLMAN   V.  STATE.     (No.   13276.) 

(Coort  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyUabuM  hy  the  Court,) 

Criminal   law  ^=»935(l)— New  trial  properly 
denied  when  oonviotlon  authorized. 

The  defendant  was  indicted  for  murder  and 
convicted  of  voluntary  manslaughter.  The  evi- 
dence amply  authorized  the  conviction,  and  the 


onjy  special  ground  of  the  motion  for  a  new 
trial,  which  complains  of  the  admission  of  evi- 
dence, is  without  merit.  It  was  not  error  to 
overrule  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Candier  Coun- 
ty; B.  N.  Hardeman,  Judge. 

Herbert  Tillman  was  convicted  of  volun- 
tary manslaughter,  and  he  brings  error.  Af- 
firmed. 

C.  W.  Turner,  of  Metter,  for  plaintiff  in 
error. 

Walter  F.  Orey,  SoL  Gen.,  of  Swainsboro, 
for  the  State. 

LUKB,  J.    Judgment  affirmed. 

BEOYLES,  0.  J.,  and  BLOODWOBTH,  J., 

concur. 

(28  Oa.  App.  324) 

BUSH  V.  AMERICAN  MILLS  CO. 
(No.  13092.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7, 1922.) 

(ByUdbun  hy  the  Court.) 

Sales  ^=>353(l)^Petitlon  In  selier's  action  for 
buyer's  refusal  to  accept  not  d^nnrralriew 

The  petition  as  amended  was  not  subject  to 
any  of  the  demurrers,  general  or  special,  inter- 
posed, and  the  court  did  not  err  in  overruling 
the  demurrers. 

Error  from  Superior  Court,  Muscogee 
County ;   Geo.  P.  Munro,  Judge. 

Action  by  the  American  Mills  Company 
against  C.  P.  Bush.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

The  petition  alleged  (1)  that  defendant  was 
indebted  to  plaintiff  in  the  sum  of  $l,713i20 
besides  interest;  (2)  that  plaintiff's  represent* 
ative  sold  defendant  100  coils  of  s/ie  inch 
Bagdad  cotton  rope  for  49^  cents  a  pound 
on  two  orders,  one  for  50  coils  to  be  shif^ied 
on  October  30,  1920,  and  the  other  for  50 
coils  to  be  shipped  November  30,  1920;  0) 
that  the  orders  were  written  on  forma  pre- 
pared for  that  purpose,  and  signed  by  the 
initials  of  plaint! fiTs  representative,  and  du- 
plicates given  to  defendant,  and  that  copies 
thereof  were  attached  as  exhibits;  (4)  tliat 
plaintiff  thereafter -acknowledged  receipt  of 
such  orders  by  a  letter  directed  to  the  C.  P. 
Bush  Hardware  Company  under  which  name 
the  goods  were  sold  to  defendant;  (5)  that 
the  rope  was  so  sold  at  49%  cents  a  pound, 
and  its  aggregate  weight  was  2,461  pounds, 
making  $1,713.20;  (6)  that  the  orders  were  not 
signed  by  defendant,  but  that  thereafter  de> 
fendant  addressed  communications  to  plain- 
tiff, copies  of  which  were  attached,  requesting 
that  the  orders  be  canceled,  and  thereby  ac- 
knowledged and  recognized  such  orders,  and 
that  plaintiff  declined  to  cancel  the  orders. 
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and  defendant  declined  to  receive  the  goods, 
and  notified  plaintiff  not  to  ship  them,  and 
that  if  shipped  they  would  not  be  accepted; 
(7)  that  after  defendant  refused  to  accept 
the  goods,  etc.,  plaintiff  caused  them  to  be 
stored  as  defendant's  property  and  for  its 
account,  and  that  they  were  still  so  stored 
and  held;  (8)  that  such  orders  and  defend- 
ant's acknowledgment  thereof  was  a  contract 
whereby  plaintiff  contracted  to  sell  and  de- 
fendant to  buy  100  colls  of  ^/i^  in<di  Bagdad 
cotton  rope  at  49^  cents  a  pound,  60  coils  to 
be  shipped  on  October  30th  and  50  on  Novem- 
ber 30th,  and  that  the  aggregate  weight  of 
such  100  coils  was  2,461  pounds,  which  at 
49%  cents  a  pound  equals  $1,713^20,  in  which 
sum  defendant  was  Indebted  to  petitioner 
with  interest;  (9)  that  defendant  having  re- 
fused to  permit  shipment  of  the  goods,  and 
having  notified  plaintiff  that  they  would  not 
be  accepted,  and  the  goods  having  been  stored 
as  defendant's  property,  defendant  became 
and  was  ind€ft)ted  to  plaintiff  in  such  sum, 
which  sum,  or  any  part  thereof,  he  refused 
to  pay.  The  first  of  defendant's  letters  men- 
tioned in  the  petition  and  attached  thereto 
as  an  exhibit  read  as  follows: 

'Ton  have  oar  order  ou^  file  for  100  coils  >/ie 
cotton  rope,  one-half  to  be  shipped  October  30th 
and  the  other  to  be  shipped  November  30th. 
Owing  to  the  failure  of  the  cotton  crop  in  this 
section,  we  wiU  be  unable  to  use  this  rope,  and 
request  that  you  cancel  and  acknowledge  re- 
ceipt." 

The  second  letter  was  In  part  as  follows: 

"In  reply  to  yours  of  the  12th,  regarding  the 
100  coils  of  >/i6  rope  we  canceled.  *  *  * 
This  privilege  of  cancellation  we  always  re- 
serve, as  same  as  you  do.  *  *  *  We  are 
compelled  to  cancel  and  positively  will  not  re- 
ceive the  rope  if  shipped." 

By  amendment  plaintiff  alleged  that  no 
verbal  or  written  orders  other  than  those 
referred  to  were  given  plaintiff  by  defend- 
ant. It  also  set  out  the  letter  acKnowledg- 
ing  the  order,  and  further  alleged  that  by  a 
custom  and  usage  in  the  business  of  buying 
and  selling  rope  the  phrases  "coils  of  cotton 
rope"  and  "tubes  of  cotton  roi)e"  meant  the 
same  thing,  and  such  custom  and  usage  was 
known  to  l)Oth  parties  and  became  a  part  of 
the  contract;  that  according  to  the  custom 
and  usage  of  such  business  rope  was  bought 
and  sold  by  the  pound,  and  that  when  a  figure 
was  placed  beneath  or  alongside  of  the  word 
'1;>rice,"  it  represented  the  price  in  cents  per 
pound,  and  according  to  such  custom  and  us- 
age a  coil  or  tube  of  rope  meant  a  coil  or 
tut>e  varying  in  weight  from  20  to  35  pounds, 
and  that  such  custom  was  known  to  both 
parties,  and  became  a  part  of  the  order; 
and  that  the  coils  of  rope  ordered  by  defend- 
ant had  an  average  weight  per  coil  of  24.61 
pounds  and  an  aggregate  weight  of  2,461 
pounds. 

Defendant  demurred  generally  on  the 
l^ounds  that  no  cause  of  action  was  set  out; 


that  the  petition  showed  on  Its  fiice  that 
there  had  never  be^i  any  binding  contract; 
that  defendant's  letters  did  not  constitute 
an  acknowledgment  in  writing  of  such  or- 
ders; that  they  did  not  state  what  -price  was 
to  be  paid  or  what  kind  of  rope  was  to  be 
purchased,  and  that  the  alleged  orders  did 
not  show  the  price  to  be  paid ;  that  the  al- 
leged order  showed  that  no  price  was  fixed, 
and  that  the  allegation  of  the  petitibn  that 
they  were  written  on  forms  prepared  for  such 
purposes  was  shown  to  be  untrue  by  the  or- 
ders because  no  price  was  set  out  therein, 
and  the  copies  of  the  letters  written  by  de- 
fendant did  not  show  what  price  was  to  be 
paid  or  what  kind  of  rope  was  purchased  or 
contracted  for;  that  the  petition  did  not 
show  that  the  facts  met  the  requirements  of 
the  statute  of  frauds^  and  no  foots  were  al- 
leged which  would  take  the  alleged  contract 
out  of  the  statute  of  frauds;  that  the  petition 
showed  that  the  amount  sued  for  was  more 
than  $50,  and  it  was  not  alleged  that  any 
writing  was  signed  by  defendant  sufiScient 
to  bind  him;  that  the  allegations  were  too 
indefinite,  because  the  kind  of  rope  was  not 
definitely  stated  in  defendant's  letters,  the 
price  of  the  rope  was  not  stated  in  the  or- 
ders, the  kind  of  rope  was  not  set  out  in  the 
letters,  and  the  price  was  not  set  out  there- 
in. He  demurred  specially  to  paragraph  2 
on  the  grounds  that* the  name  of  plaintiff's 
representative  was  not  stated,  that  the  or- 
ders attached  as  exhibits  did  not  show  the 
price  of  the  rope  to  be  49%  cents  a  pound, 
and  that  the  allegations  therein  were  con- 
clusions of  the  pleader;  to  paragraph  3  on 
the  grounds  that  the  exhibits  did  not  show 
that  the  orders  were  written  out.  In  that  the 
price  per  pound  was  not  set  forth  in  the 
orders,  that  the  orders  alleged  to  have  been 
written  out  were  different  from  those  set  out 
in  the  paragraph,  and  that  the  exhibits  at- 
tached were  not  such  as  to  bind  defendant, 
because  defendant  did  not  sign  them,  and 
did  not  acknowledge  them  in  writing,  as  the 
letters  did  not  show  the  price  to  be  paid  or 
the  kind  of  rope;  to  paragraph  4  for  failure 
to  set  forth  the  letters  or  the  substance  there- 
of ;  to  the  same  paragraph  because  from  the 
petition  and  the  exhibits  it  nowhere  ajy- 
peared  that  defendant  agreed  In  writing  to 
purchase  any  rope  or  to  pay  49%  cents  a 
pound  therefor,  and  because  it  nowhere  ap- 
peared therefrom  that  defendant  agreed  to 
purchase  2,461  pounds  at  any  price;  to  the 
same  paragraph  on  the  grounds  that  the  al- 
legations that  defendant  acknowledged  the 
orders  in  writing  and  that  defendant  recog- 
nized the  giving  of  the  orders  were  conclu- 
sions, and  that  the  exhibits  attached  showed 
that  defendant  did  not  acknowledge  the  or- 
ders in  writing  and  recognize  the  orders,  and 
showed  that  defendant  did  not  become  bound 
by  them  or  any  writing,  and  did  not  in  writ- 
ing agree  to  purchase  any  rOpe  or  pay  any 
specified  price  or  purchase  any  specific  num- 
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ber  of  pounds;  to  paragraph  8  on  the 
grounds  that  the  allegations  as  to  defendant's 
acknowledgment  of  the  orders  and  that  he 
contracted  to  buy  Bagdad  cotton  rope  were 
conclusions,  that  the  exhibits  and  petition 
did  not  show  that  defendant  ever  agreed  in 
writing  to  buy  any  suc^h  rope  or  pay  any 
specific  price  or  purchase  any  number  of 
pounds,  and  because  the  facts  set  forth  and 
the  exhibits  attached  did  not  show  that  de- 
fendant ever  signed  any  writing  that  would 
bind  him  and  take  the  contract  out  of  the 
statute  of  frauds;  and  to  paragraph  9  be- 
cause the  allegations  as  to  the  purchase  of 
the  goods  was  a  conclusion  of  the  pleader. 
The  amendment  to  the  petition  also  amend- 
ed Exhibits  A  and  B  (the  orders).  Ex- 
hibit A  as  amended  was  as  follows, .  Exhibit 
B  being  the  same  except  as  to  date  of  ship- 
ment: 

Exhibit  A 
American  Mills  Company,  Bconomy  Products. 

Atlanta.  Georgia,  U.  S.  A.,  6/34A920- 
Please  enter  our  order  and  ship  as  follows: 
To  O.  P.  Bush  Hdwe  Ck>.,  Columbus,  Oa. 

Quantity.  Article.  Price. 

60  coils       Vu  Bagdad  Cot.  Bope      49)^ 
Ship  Oct  30,  less  Frt 

Seller's  responsibility  ceases  on  dellyery  to  trans- 
portation company,  whether  sold  f.  o.  b.  shipping 
point  or  delivered.  Delivery  as  near  date  specified 
as  possible.  Unless  otherwise  provided  goods  are 
sold  f.  o.  b.  shipping  point  This  order  not  subject 
to  countermand.  Seller's  willingness  to  tender  f.  o. 
b.  any  unspecified  quantitita  on  delivery  date  shall 
be  a  fulfillment  of  his  contract  and  purchase  price 
shall  be  due  with  addition  of  subsequent  accrued 
charges.  Subject  to  acceptance  at  home  office,  At- 
lanta, Ga.  Bach  invoice  to  stand  as  a  separate 
sale.  This  agreement  expressing  the  entire  con- 
tract between  parties. 
Sold  by  A.A.B. 

— Statement  by  editor. 

B.  H.  Ghappell  and  A.  W.  Cozart,  both  of 
Columbus,  for  plaintiff  In  error. 

Battle  &  Arnold,  of  Columbus,  for  defend- 
ant In  error. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ..  concur. 


(28  Oa.  App.  446) 

OLIVER  V.  BULLOCK.    CNo.   13222.) 

(Court  of  Appeals  of  Georgia,  DiviBion  No.  1. 

April  11.  1922.) 

(SyllahuM  by  the  Court.) 

t.  Receivers  ^=9'2 10— Cannot  sue  outside  state 
of  appointment  except  when  statutory  ro- 
oeiver  vested  with  title. 

A  chancery  receiver  has  no  extraterritorial 
jurisdiction  or  power  of  action,  and  therefore 
cannot  bring  suit  in  a  foreign  state  or  jurisdic- 
tion. Nor  can  a  statutory  receiver  institute 
suit  in  a  foreign  state,  unless  the  statute  un- 
der which  he  is  appointed  vests  in  him  title  to 
the  property  of  the  insolvent  corporation  which 
he  represents. 


The  principles  of  comity  between  states  do 
not  apply  to  such  a  case. 


itherized  to 
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2.  Reoelvers  «s»2ia— Held  not 
sue  In  aoethor  states 

Under  the  foregoing  rulings  and  the  facts 
of  the  instant  case,  the  plaintiff's  petition  fail- 
ed to  set  forth  a  cause  of  action,  and  the  court 
erred  in  not  dismissing  it  on  general  demurrer. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  by  S.  H.  Bullock,  recover,  against 
Edgar  J.  Oliver.  Judgment  for  plaintifl^  and 
defendant  brings  error.    Reversed. 

This  Is  a  suit  by  S.  H.  Bullock,  as  receiver 
for  a  banking  corporation  of  the  state  of 
Florida,  against  Edgar  J.  Oliver,  to  recover 
an  assessment  upon  23  shares  of  stock.  The 
defendant  was  a  resident  of  Chatham  county, 
Ga.,  and  the  suit  was  brought  in  the  superior 
court  of  that  county.  The  material  portions 
of  the  Florida  statute  (Rev.  Gen.  St  1920,  S 
4162)  under  which  the  receiver  was  appoint- 
ed and  upon  which  this  action  is  predicated, 
is  as  follows: 

*'0n  becoming  satisfied,  •  •  •  upon  •  •  • 
satisfactory  evidence  thereof,  that  any  bank 
*  *  *  doing  business  in  this  state,  under  the 
state  laws,  has  become  insolvent  and  is  in  de- 
fault, *  •  *  the  rights,  privileges  and  fran- 
chises shall  be  subject  to  be  forfeited,  and  the 
State  Comptroller  may  forthwith  designate  and 
appoint  a  receiver  to  take  charge  of  the  assets 
and  affairs  of  such  bank.  •  •  *  Such  receiv- 
er, under  the  direction  and  supervision  of  the 
comptroller,  shall  take  possession  of  the  books, 
records  and  assets  of  every  description  of  such 
bank  •  •  •  and  in  his  name  shall  sue  for 
and  collect  all  debts,  dues  and  claims  belonging 
to  it,  and,  upon  the  order  of  the  court  of  com- 
petent jurisdiction  may  sell  or  compound  all 
bad  or  doubtful  debts  ^  *  *  on  such  terms 
as  the  court  shall  direct;  and  may,  if  neces- 
sary to  pay  the  debts  of  such  bank,  •  •  • 
sue  for  and  enforce  the  individual  liability  of 
the  stockholders.  Such  receiver  shall  pay  all 
money  received  by  him  to  the  State  Treasurer 
to  be  held  as  a  special  deposit  for  the  use  and 
benefit  of  the  creditors.  *  ^  *  The  comp- 
troller, immediately  upon  appointing  such  re- 
ceiver, shall  serve  notice  upon  the  president, 
or  upon  any  vice  president  or  cashier  •  •  * 
or  other  person  having  the  charge  or  manage- 
ment of  any  such  bank,  »  »  •  Informing 
him  or  them  in  such  notice  of  his  action  in  ap- 
pointing such  receiver,  and  notifying  him  or 
them  or  it  that  he  would  appV  on  a  date  there- 
in named,  not  to  exceed  ten  days  from  the  date 
of  service  of  such  notice,  to  some  circuit  judge 
having  jurisdiction  over  the  same,  for  an  or- 
der confirming  his  action  and  the  appointment 
of  a  receiver  for  such  banking  institution;  and 
such  bank  •  *  *  may,  at  such  hearing,  con- 
test before  such  circuit  judge  the  rightfulness 
and  legality  of  such  action  of  the  comptrofler 
in  appointing  such  receiver." 

And  further  (section  4128): 

"Stockholders  of  every  banking  company  shall 
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be  held  individually  responsible  equally  and 
ratably  and  not  for  one  another  for  all  con- 
tracts, debts  and  engagements  of  such  company 
to  the  extent  of  the  amount  of  their  stock 
therein  at  the  par  value  thereof  In  addition  to 
the  amount  invested  in  such  shares." 

The  petition  alleged  that  the  receiver,  in 
pursuance  of  his  statutory  authority,  order- 
ed a  100  per  cent,  assessment  or  levy  against 
tiie  stockholders  of  the  insolvent  bank,  which 
was  for  the  full  amount  of  their  statutory 
liability  on  the  stock,  and  that  the  defendant, 
by  reason  of  the  provisions  of  the  statute 
and  the  assessment  against  him  and  the 
other  stockholders,  is  liable  to  the  plaintiff, 
as  receiver,  for  the  benefit  of  the  creditors 
of  the  insolvent  bank,  in  the  sum  of  $2,300. 

The  defendant  demurred  both  generally 
and  specially  to  the  petition.  The  court  over- 
ruled the  demurrer,  and  the  defendant  ex- 
cepted. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
In  error. 

Bhigene  Pollard,  of  Savannah,  for  defend- 
ant in  error. 

BROYLES,  0.  J.  (after  stating  the  facts 
as  above).  [1, 2]  As  we  view  this  case,  it  is 
only  necessary  to  consider  the  general  de- 
murrer, for  iu  our  opinion  the  ];)etition  failed 
to  set  forth  a  cause  of  action.  The  suit  was 
brought  in  a  court  of  this  state  by  a  receiver 
appointed  under  and  by  virtue  of  a  statute 
of  a  sister  state — Florida — ^and  his  appoints 
ment  confirmed  by  a  court  of  competent  Jur- 
isdiction of  that  state.  Such  a  receiver  is 
without  authority  to  enforce  his  rights  be- 
yond the  jurisdiction  of  the  court  appointing 
him.  The  defendant  in  error  contends  that 
such  is  not  the  true  rule,  and  dtes^  among 
other  authority,  in  support  of  this  conten- 
tion, section  0,  Civil  Ck>de  of  Georgia  1910, 
which  is  as  follows: 

"The  laws  of  other  states  and  foreign  nations 
shall  have  no  force  and  effect  of  themselves 
within  this  state,  further  than  is  provided  by 
the  Constitution  of  the  United  States,  and  is 
recognized  by  the  comity  of  states.  The  courts 
shall  enforce  this  comity,  until  restrained  by 
the  General  Assembly,  so  long  as  its  enforce- 
ment is  not  contrary  to  the  policy  or  prejudicial 
to  the  interests  of  this  state." 

We  cannot  agree  with  this  contention.  This 
Qourt,  notwithstanding  this  statute,  has  an- 
nounced in  plain  and  unambiguous  language 
that  it  will  not  recognize  the  extraterritorial 
force  of  a  decree  of  a  foreign  state  appoint- 
ing a  receiver.  See  Seaboard  Air  Line  Ry. 
T.  Bums,  17  Ga.  App.  1  (2),  86  S.  B.  270, 
where  it  was  said: 

'The  plaintiff  was  a  resident  of  Alabama. 
The  decree  rendered  by  the  United  States  Dis- 
trict Court  in  Missouri,  appointing  a  receiver 
for  the  defendant,  had  no  extraterritorial  force, 
and  the  plaintiff  was  not  bound  by  it.  LinvUle 
V.  Hadden,  88  Md.  59i  41  Atl.  1097,  43  L.  R. 
A.  222.   The  appointment  of  a  receiver,  of  its 


own  force,  gives  the  receiver  the  right  to  :take 
possession  of  property;  hut  it  confen  upon 
him  no  power  to  compel  the  recognition  of  that 
right  outiide  the  jurisdiction  of  the  court  mak- 
ing the  appointment.  High  on  Receivers*  U 
47,  241."    (ItaHcs  win.) 

The  rule  is  stated  in  4  High  on  Receivers, 
S  239,  p.  271,  as  follows: 

"Upon  the  question  of  the  territorial  extent 
of  a  receiver's  jurisdiction  and  powers,  for  the 
purpose  of  instituting  actions  connected  with 
his  receivership,  the  prevailing  doctrine,  es- 
tablished by  the  Supreme  Court  of  the  United 
States  and  sustained  by  the  weight  of  author- 
ity in  various  states,  is  that  the  receiver  has 
no  extraterritorial  jurisdiction  or  power  of  of- 
ficial action,  and  cannot,  as  a  matter  of  right, 
go  ioto  a  foreign  state  or  jurisdiction  and  there 
institute  a  suit  for  the  recovery  of  demands  due 
to  the  person  or  estate  subject  to  his  receiver- 
ship. His  functions  and  powers,  for  the  pur- 
poses of  litigation,  are  held  to  be  limited  to  the 
courts  of  the  state  within  whidi  he  was  ap- 
pointed, and  the  principles  of  comity  between 
nations  and  states,  which  recogniee  the  judicial 
decisions  of  one  tribunal  as  conclusive  in  an^ 
other,  do  not  apply  to  such  a  case,  and  will 
not  warrant  a  receiver  in  bringing  an  action  in 
a  foreign  court  or  jurisdiction.'*    (Italics  ours.) 

In  Booth  V.  Clark,  17  How.  322,  15  L.  Ed. 
164,  the  Supreme  Court  of  the  United  States 
held: 

"He  [the  receiver]  has  no  extraterritorial 
power  of  oflScial  action;  none  which  the  court 
appointing  him  can  confer,  with  authority  to 
enable  him  to  go  into  a  foreign  jurisdiction  to 
take  possession  of  the  debtor's  property;  none 
which  can  ^ive  him,  upon  the  principle  of  com- 
ity, a  privilege  to  sue  in  a  foreign  court  or  an- 
other jurisdiction,  as  the  judgment  creditor 
himself  might  have  done,  where  his  debtor  may 
be  amenable  to  the  tribunal  which  the  creditor 
may  seek.'* 

Mr.  Justice  Wayne,  who  delivered  the  opin- 
ion in  the  Booth  Case,  gave  the  following 
reasons  for  refusing  to  recognize  the  power 
of  a  receiver  in  foreign  jurisdictions: 

"We  think  that  a  receiver  could  not  be  admit- 
ted to  the  comity  extended  to  judgment  credi- 
tors, without  an  entire  departure  from  chan- 
cery proceedings,  as  to  the  manner  of  his  ap- 
pointment, the  securities  which  are  taken  from 
him  for  the  performance  of  his  duties,  and  the 
direction  which  the  court  has  over  him  in  the 
collection  of  the  estate  of  the  debtor,  and  the 
application  and  distribution  of  them.  If  he 
seeks  to  be  recognized  in  another  jurisdiction, 
it  is  to  take  the  fund  there  out  of  it,  without 
such  court  having  any  control  of  his  subsequent 
action  in  respect  to  it,  and  without  his  having 
even  oflScial  power  to  give  security  to  the  court, 
the  aid  of  which  he  seeks,  for  his  faithful  con- 
duct and  ofllcial  accountability.  All  tiiat  could 
be  done  upon  such  an  application  from  a  re- 
ceiver, according  to  chancery  practice,  would 
be  to  transfer  him  from  the  locality  of  his  ap- 
pointment to  that  where  he  asks  to  be  recog- 
nized, for  the  execution  of  his  trust  in  the  last, 
under  the  coercive  ability  of  that  court;  and 
that  it  would  be  difficult  to  do,  where  It  may 
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be  asked  to  be  done,  without  the  court  exer- 
cisii^g  its  province  to  determine  whether  the 
suitor,  or  another  person  within  its  jurisdiction, 
was  the  proper  person  to  act  as  receiver." 

The  soundness  of  this  ruling  was  recog- 
nized, and  it  was  followed  in  Hale  v.  Allin- 
son,  188  U.  S.  56,  23  Sup.  Gt.  244,  47  L.  Ed. 
380;  Great  Western  Mining  Co.  v.  Harris, 
198  U.  S.  561,  575,  25  Sup.  Ct  770,  49  U  Ed. 
1163;  Keatley  y.  Furey,  226  U.  S.  399,  403, 
33  Sup.  Ct  121,  57  L.  Ed.  273;  Sterrett  v. 
Second  Nat  Bank,  248  U.  S.  73,  39  Sup.  Ct. 
27,  63  L.  Ed.  135. 

Likewise,  many  of  the  state  courts  refuse 
to  recognize  upon  the  ground  of  comity  a 
foreign  receiver  suing  upon  a  stockholder's 
liablUty.  In  Stockbridge  v.  Beckwith,  6  Del. 
Ch.  72,  33  Atl.  620,  it  was  held: 

"A  receiver  appointed  in  Maryland  cannot 
sue  in  Delaware  to  recover  a  debt  due  the  cor- 
poration which  he  represents,  from  a  resident 
of  the  latter  state." 

To  the  same  effect  see  Hunt  v.  Whewell,  122 
Wis.  33,  99  N.  W.  599,  601;  Moreau  v.  Du 
Bellet  (Tex.  Civ.  App.)  27  S.  W.  503;  Ayres 
v.  Siebel,  82  Iowa,  347,  47  N.  W.  989;  Murtey 
V.  Allen,  71  Vt  377,  45  Ati.  752,  76  Am.  St. 
Bep.  779;  New  Haven  Co.  v.  Linden  Co.,  142 
Mass.  349,  7  N.  E.  773;  Fowler  v.  Lamson^ 
146  lU.  472,  34  N.  E.  932,  37  AnL  St  Bep. 
163. 

However,  the  defendant  in  error  contends 
that  the  decisions  dted  above  do  not  apply 
to  the  instant  case,  because  the  receiver  in 
each  of  those  cases  was  a  chancery  receiver 
whereas  the  receiver  in  the  present  case  Is 
a  statutory  one.  We  cannot  concur  in  this 
contention.  The  statute  (hereinbefore  set 
out)  under  which  the  receiver  in  this  case 
acts  shows  clearly  that  he  is  a  chancery  re- 
ceiver, appointed  by  virtue  of  a  statute.  By 
the  express  terms  of  the  statute  the  comp- 
troller appoints  a  person  to  act  as  receiver, 
but  a  court  of  competent  jurisdiction  must 
confirm  the  appointment.  Therefore,  until 
the  appointment  is  confirmed,  the  person 
named  as  receiver  by  the  comptroller  is  not 
in  fact  a  receiver.  He  derives  his  power  to 
act  from  the  court  confirming  his  appoint- 
ment, for  the  statute  expressly  provides  that: 

''Upon  the  order  of  the  court  of  competent 
jurisdiction  he  may  sell  or  compound  all  bad  or 
doubtful  debts'* 

— and  that: 

*'0n  like  order  he  may  sell  all  the  real  and 
personal  property  of  such  bank  •  ♦  ♦  on 
such  terms  as  the  court  shall  direct.'* 

A  majority  of  the  cases  which  we  have 
hereinbefore  cited  deal  with  receivers  similar 
to  the  instant  one  now  before  us.  In  the 
Sterrett  Case,  supra,  the  receiver  was  ap- 


pointed by  virtne  of  an  Alabama  statute^ 
but,  under  that  statute,  as  under  the  stat- 
ute now  in  question,  the  receiver  must  act 
under  the  direction  of  the  court  In  the  Hale 
Case,  supra,  the  proceedings  were  instituted 
under  a  Minnesota  statute. 

The  main  (and  it  might  be  said  the  only 
real)  exception  to  the  general  rule  that  a 
recover  cannot  sue  in  a  foreign  jurisdiction 
is  where  he  is  vested  with  title  to  the  assets 
of  the  insolvent  corporation  which  he  rep- 
resents. But  this  exception  applies^  only  to 
statutory  receivers.  Title  may  be  vested  in 
him  either  by  the  statute  under  which  he  is 
appointed  or  by  some  deed  or  other  convey- 
ance. See  Belfe  v.  Bundle,  103  U.  S.  222,  26 
L.  Ed.  337;  Keatley  v.  Furey,  supra;  Great 
Western  Co.  v.  Harris,  198  U.  S.  561,  25  Sup. 
Ct  770,  49  L.  Ed.  1163,  supra.  However, 
even  if  it  be  conceded  that  the  receiver  in  the 
case  at  bar  is  a  statutory  receiver,  the  facts 
of  the  case  do  not  bring  it  within  the  excei>- 
tion.  The  statute  under  which  the  receiver 
in  the  instant  case  was  appointed  does  not 
vest  in  him  title  to  the  property.  On  the  con- 
trary, it  prescribes  that  all  money  received 
by  him  shall  be  deposited  with  the  State 
Treasurer  as  a  special  deposit  for  the  benefit 
of  creditors.  In  fact,  paragraph  10  of  the 
petition  expressly  alleges  that  this  suit  Is 
brought  for  the  benefit  of  creditors  of  the  in- 
solvent bank.  In  Hayward  v.  Leeson,  176 
Mass.  310,  67  N.  E.  656,  49  L.  B.  A.  725. 
where  it  appeared  that  a  receiver  appointed 
by  a  Tennessee  court  for  an  insolvent  cor- 
poration was  authorized  by  his  appointment 
to  collect,  take  possession  of,  preserve,  and 
care  for  the  assets  of  the  corporation,  and 
dispose  of  the  same  under  the  order  of  the 
court,  and  was  directed  to  prosecute  suits 
in  the  courts  of  Massachusetts  for  the  pur- 
pose of  recovering  from  the  promoters  of  the 
corporation  assets  which  it  was  claimed  they 
had  unlawfully  withdrawn,  it  was  held  that 
none  of  the  proceedings  in  Tennessee  oper- 
ated as  an  assignment  to  the  receiver  of  the 
choses  in  action  in  litigation,  and  therefore 
that  the  receiver  could  not  sue  thereon  in 
his  own  name  in  Massachusetts.  In  the  in- 
stant case  it  is  not  necessary  to  decide  wheth- 
er, the  receiver  had  authority  to  bring  the 
suit  in  his  own  name.  - 

None  of  the  other  reasons  advanced  by  the 
defendant  in  error  why  the  judgment  of  the 
trial  court  overruling  the  general  demurrer 
should  be  affirmed  contain  substantial  merit; 
and  it  follows,  from  what  has  been  said  that 
the  court  erred  in  refusing  to  dismiss  the 
petition  upon  the  general  demurrer  inter- 
posed. 

Judgment  reversed. 

LUKE  and  BLOODWOBTH,  JX,  ooncur. 


Ga.) 

(28  Oa.  App.  40$) 

VELLIS  V.  STATE.     (No.  13294.) 


(OoQTt  of  Appeals  of  Georgia,  Diyision  No.  3L 

April  11,  1922.) 

(8yUalu$  hy  the  Court.) 

Criminal  law  ^=:»202(3)— Coavietion  for  poo- 
sooaing  liqaor  dooo  not  bar  prosocntion  for 
aolling  same  llqnor. 
A  plea  of  guilty  and  the  imposition  of  a  sen- 
tence, under  an  indictment  for  having  alcoholic 
liquors  in  possession,  is  no  bar  to  a  trial  on  a 
separate  indictment,  charging  the  same  persons 
with  selling  such  liquors. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Jno.  D.  Humphries,  Judge. 

George  Vellls  was  convicted  of  selling  liq- 
uor, and  he  brings  error.    Affirmed. 

McClelland  &  MteCleUand  and  Tillou 
Von  Nunes,  all  of  Atlanta,  for  plaintiff  in 
error. 

Jno.  A.  Boykin,  Sol.  Gen.,  and  El  A.  Ste- 
I^ens,  both  of  Atlanta,  for  the  State. 

BLOODWORTH,  J.  In  the  dty  court  of 
Atlanta  the  plaintiff  in  error  pleaded  guilty 
to  and  was  sentenced  under  an  accusation 
dated  Noyember  1,  1921,  which  charged  that 
on  October  31,  1921,  he  "did  have,  control 
and  possess  spirituous  and  intoxicating  liq- 
uora."  In  the  superior  court  of  Fulton 
county  he  was  subsequently  placed  on  trial 
under  an  indictment  which  was  returned  on 
the  7th  day  of  November,  1921,  arid  which 
charged  a  sale  of  liquor  to  a  named  person 
on  October  29,  1921.  He  filed  a  plea  of  for- 
mer jeopardy,  which  is  In  part  as  follows: 

"This  defendant  having  been  placed  in  jeop- 
ardy upon  the  same  offense  as  charged  in  this 
indictment  in  the  criminal  court  of  Atlanta, 
which  said  court,  at  said  time,  had  jurisdiction 
Of  said  offense,  this  defendant  pleads  said  for- 
mer jeopardy  in  bar  and  [of]  further  prosecu- 
tion on  said  indictment,  and  prays  this  court 
that  this  his  plea  be  sustained,  and  he  be  dis- 
charged from  any  other  or  further  prosecution 
or  liability  in  said  case,  that  the  charge  in  said 
accusation  upon  which  he  was  tried  in  the 
criminal  court  of  Atlanta  on  November  1, 1921, 
is  general  in  its  allegations,  and  he  cannot  be 
placed  in  jeopardy  on  a  charge  of  the  same 
character  and  for  the  same  offense,  where  the 
commission  was  prior  to  November  1, 1921,  the 
date  of  said  accusation.'* 

Under  the  laws  of  Georgia,  selling  intox- 
icating liquor  is  a  different  and  distinct  of- 
fense from  having,  controlling^,  and  possess- 
ing intoxicating  liquors.  This  case  is  con- 
trolled in  principle  by  the  ruling  in  the  case 
of  Phillips  V.  State,  27  Ga.  App.  1  (1),  107  S. 
B.  343  {X^.  The  court  did  not  err  in  striking 
the  plea  of  former  jeopardy. 
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general  grounds  only,  and  the  evidence  amply 
supports  the  verdict 
Judgment  affirmed. 


BROXLES,  a  J.,  and  liUKB,  J^  concur. 


(28  Qa.  App.  470) 
WILLIAMSON  V.  STATE.     (No.   13305.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11, 1922.) 

(ByllabuB  ly  the  Court.) 

t.  Criminal  law  ^=97.62(3)— Laroesy  ^=5>40(6), 
72— Instntetfon  as  to  variance  held  not  oon- 
f using  or  mislekding;  instruction  as  to  vari- 
ance held  not  to  Invade  province  of  Jury  and 
express  opinion  on  the  facts;  no  fatal  vari- 
ance because  of  difference  of  one  letter  In 
mark  on  bale  of  cotton. 

The  excerpt  from  the  charge  of  the  court 
of  which  complaint  is  made  in  the  motion  for  a 
new  trial  is  not  erroneous. 

2.  Criminal  law  <^=s>935(l)— New  trial  property 
denied  when  evidence  suffloient. 
There   is   ample   evidence   to  support  the 
Terdict,  and  the  motion  for  a  new  trial  was 
properly  overruled. 

Error  from  Superior  Court,  Toomhs  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Emory  Williamson  was  convicted  of  carry- 
ing away  cotton  with  intent  to  steal  it,  and 
he  hrings  error.    Affirmed. 

C.  W.  Sparks  and  A.  O.  Saffold,  both  of 
Vidalia,  for  plaintiff  in  error. 

Walter  P.  Grey,  SoL  Gen.,  of  Swainsboro, 
for  the  State. 

BLOODWORTH,  J.  [1,2]  Only  the  first 
headnote  needs  elaboration.  The  indictment 
in  this  case  charged  in  part  that  the  ac- 
cused— 

"did  wrongfully  and  fraudulently  take  and  carry 
away,  with  intent  to  steal  the  same,  one  cer- 
tain bale  of  short  staple  cotton,  being  bale  No. 
39,  marked  *F.  G.  C.  Co.,  to  D.  C.  Co.,'  being 
the  property  of  Dixie  Cotton  Company,  a  cor- 
poration under  the  laws  of  Georgia, -and  of  the 
value  of  $154,  and  being  in  the  custody  and  con- 
trol of  the  Georgia  and  Florida  railroad  at  Nor- 
mantown,  Ga.,  and  the  United  States  Railroad 
Administration." 

The  proof  showed  that  the  bale  of  cotton 
was  really  marked  "F.  G.  Co.  to  D.  O.  Co." 
The  judge  charged  the  Jury : 

That,  if  they  believed  "that  the  defendant 
took  the  bale  of  cotton  described  in  this  indict- 
ment, and  it  was  in  the  custodt  and  control  of 
the  railroad  company  as  alleged,  and  it  was  the 
property  of  the  Dixie  Cotton  Company  as  al- 
leged, and  he  took  it  and  carried  it  away  with 
intent  to  steal  the  same,  yet  if  the  jury  should 


2.  The  motion  for  a  new  trial  contains  the  |  believe  •  that  the  words  of  description  on  the 
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bale  of  cotton  varies  with  that  in  the  indict- 
ment to  the  extent  that  the  letter  '0'  was  not 
on  the  bale  of  cotton  in  the  words  'F.  G.  0. 
Oo.,'  that  would  not  amount  to  a  fatal  Tariance, 
and  the  Jury  would  be  authorized  to  convict,  in 
the  event  they  should  find  all  of  the  material 
allegations,  a»  I  have  defined  to  you  in  this  in- 
dictment, to  be  true/' 

This  charge  Is  alleged  to  be  erroneous 
because: 

(a)  "Said  charge  was  confusing  and  mislead- 
ing." 

(b)  "The  court  entered  the  province  of  the 
jury  and  expressed  an  opinion  on  the  facts  in 
said  case,  and  on  what  had  or  had  not  been 
proven." 

(c)  'The  court  in  said  instructions  took  from 
the  jury  the  right  to  find  and  determine  the 
question  as  to  whether  or  not  there  was  a  fatal 
variance  between  allegata  and  the  proof." 

(d)  "The  court  in  the  instructions  herein 
set  out  charged  the  jury  that  as  matter  of  law 
there  was  not  a  fatal  variance  between  the  al* 
legata  and  the  proof." 

For  none  of  the  foregoing  reasons  was  the 
charge  erroneous.  See,  in  this  connection, 
Bemhard  v.  State,  76  Oa.  613  (5);  Warren 
v.  State,  12  Ga.  App.  695  (3),  78  S.  B.  202; 
Robinson  v.  State,  27  Ga.  Ai^.  770,  100  S. 
E.  022 ;  Adams  v.  State,  21  Ga.  App.  152,  04 
S.  E.  82;  Ayers  v.  State,  3  6a.  App.  305  (1), 
58  S.  E.  024;  Rivers  v.  State^  57  Ga.  28. 

Judgment  afltoned. 

BROYLES,  C  J^  and  LUKE,  J.,  concur. 


(28  Oa.  App.  488) 

MERTIN8  V.  GAVAL08.    (No.  131 12.) 

(Goort  of  Appeals  of  Georgia,  Division  No.  1. 

April  U,  1022.) 

(ByllahuB  hy  the  Court. j 

Certiorari  ^=960— Should  bo  dismissed  when  no 
answer  lliotf  and  order  extending  time  or  re- 
quiring answer  not  applied  for. 

It  appearing  that  the  trial  magistrate  failed 
to  answer  the  writ  of  certiorari  on  the  third 
Monday  in  May,  as  disected  by  the  writ  issued 
from  the  superior  court  of  Richmond  county. 
or  at  any  time  during  the  term  of  said  court 
to  which  it  was  returnable,  and  it  appearing 
that  no  further  time  for  answering  was  given, 
and  that  the  plaintiff  in  certiorari  applied  for  no 
order  granting  the  trial  magistrate  additional 
time  in  which  to  answer  or  requiring  him  to  an- 
swer the  writ,  the  Judge  of  the  superior  court 
erred  in  refusing  to  dismiss  the  certiorari  upon 
proper  motion  of  defendant  in  certiorari  so  to 
do.  Giy.  Code  1010,  |  5105;  Henry  v.  American 
Ay.  Exp.  Co.,  25  Ga.  App.  646  (1),  104  S.  E. 
16;  Carroll  v.  Upchurch,  25  Ga.  App.  646^  104 
&  B.  16;  J.  M.  High  Co.  v.  Ga.  Ry.  &  Power 
Co.,  12  Ga.  App.  505,  77  S.  B.  588;  Fain  v. 
Shy,  115  Ga.  765,  42  &  B.  04. 


'    Error    from    Superior    Court;    Bldunond 
County;  H.  C.  Hammond,  Judge. 

Action  between  E.  C.  Mertins  and  George 
Gavalos.  Judgment  for  the  latter  on  cer- 
tiorari, and  the  former  brings  error.  Re- 
versed. 

P.  H.  Rowe»  of  Augusta,  for  plalntifT  in 
error. 

W.  Inman  Curry,  of  Augusta,  for  defendant 
in  error. 

BLOODWORTH,   J.    Judgment  reversed. 
BROYLES,  a  J.,  and  LUKE^  J.,  concur. 


(28  Ga.  App.  467) 
WHITE  V.  STATE.    (No.  13291.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aprfl  11,  1022.) 

(8yUdbu$  hy  ih€  Court.) 

1.  Criminal  law  ^=»II03  —  Brief  of  evidenoe 
containing  objections,  rulings,  colloquies,  etc.. 
Insufficient. 

An  examination  of  what  purports  to  be  a 
brief  of  the  evidence  in  this  case  will  clearly 
show  that  there  was  no  bona  fide  effort  to  make 
"a  condensed  and  succinct  brief  of  the  ^  «  ^ 
testimony,"  as  required  by  section  6093,  Civil 
Code  1910.  What  purports  to  be  such  brief  of 
evidence  contains  objections  to  the  admission' 
of  evidence,  rulings  of  the  court  on  various 
questions,  colloquies  between  court  and  coun- 
sel, and  other  immaterial  matter.  Because  of 
tho  lack  of  a  proper  brief  of  the  evidence  this 
court  cauDot  consider  any  of  the  questions  rais- 
ed in  the  motion  for  a  new  trial,  -Which  depend 
for  a  determination  on  a  consideration  of  the 
evidence.  Phillips  &  Son  v.  BagweU  Motor 
Car  Co.,  22  Ga.  App.  488  (2),  96  S.  B.  334, 
and  cases  cited;  Trueheart  v.  State,  13  Ga. 
App.  661  (2),  79  S.  E.  755,  and  cases  dted. 

2.  Other  groonds  wittiont  merit. 

There  is  no  merit  in  any  ground  of  the  mo- 
tion for  a  new  trial  not  disposed  of  above. 

Error  from  Superior  Court,  Hart  County; 
W.  L.  Hodges,  Judge. 

Action  between  J.  P.  White  and  the  State. 
Judgment  for  the  State,  and  White  brings 
error.    Affirmed. 

Alex  S.  Johnson,  of  Royston,  for  plaintiff 
in  error. 

A,  S.  Skelton,  Sol.  Gen.,  of  Hartwell,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYIiES,  C.  J.,  and  LUKE,  J.,  concur. 


^— ^For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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CASON  V.  STATE.     (No.  13267.) 
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(28  Ga.  App.  475) 
DRAKE  V.  STATE.     (No.  13327.) 


<Coiirt  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

fSyUahus  hy  ih€  Oowrt.) 

f.  Criminal  law  «=»636(8)— When  verdlot  ra- 
ceived  In  aoovsed's  absenoa  Invalid  stated. 

Before  a  verdict  received  in  the  absence 
of  the  accused  will  be  held  to  be  invalid,  it  is 
incumbent  upon  the  accused  to  show  that  he 
was  in  custody  of  the  law  at  the  tibie  the  waiver 
was  made,  that  he  made  no  waiver  of  his  right 
to  be  present,  and  that  he  did  not  authorize  his 
counsel  to  make  such  waiver  for  him,  and,  if 
an  unauthorized  waiver  has  been  made  by  coun- 
sel, that  he  has  not  ratified  the  same  or  allow- 
ed the  court  to  act  upon  the  waiver  of  counsel 
after  he  has  notice  that  the  same  has  been 
made."  Cawthon  v.  State,  119  Ga.  395  (9), 
46  S.  B.  897. 

2.  Criminal  law  ^=9954(1)— Motion  to  set  aside 
verdict  property  overruled,  when  It  did  not 
show  that  defendant  did  not  authorize  ooun- 
'  ael  to  waive  presenoe  or  ratify  his  waiver. 

In  the  instant  case  the  record  shows  that 
pending  the  trial,  and  in  the  presence  of  the 
accused,  counsel  for  the  accused  consented  for 
the  jury  to  return  a  sealed  verdict  and  to  dis- 
perse. The  court  then  announced  that  no  other 
case  would  be  taken  up  that  day,  whereupon  the 
sheriff  removed  the  defendant  and  the  other 
prisoners  to  the  jail.  Subsequently  on  the  same 
day  the  jury  sent  word  to  the  court  that  they 
had  reached  a  verdict,  and  they  were  thereupon 
brought  into  the  courtroom.  Upon  inquiry  by 
the  court,  counsel  for  the  defendant  announced 
that  he  waived  the  presence  of  the  defendant 
and  the  call  of  the  jury.  The  verdict  was  then 
received.  All  of  these  proceedings  oc(!urred  on 
December  5,  1921.  On  December  24,  1921,  the 
accused  filed  a  motion  to  set  aside  and  vacate 
the  verdict,  on  the  ground  that  it  was  a  nullity, 
as  It  was  received  in  his  enforced  absence.  It 
Is  not  alleged,  however,  in  the  motion,  that  the 
accused  did  not  authorize  his  counsel  to  waive 
Ms  right  to  be  present  at  the  reception  of  the 
verdict,  or  that  (conceding  that  the  waiver  by 
counsel  was  not  authorized  by  the  accused)  the 
accused  had  not  ratified  such  waiver.  It  follows 
from  these  facta  and  the  foregoing  ruling  that 
the  court  did  not  err  in  overruling  the  motion 
to  set  aside  the  verdict. 

"EJrroT  from  City  Court  of  Dublin;  S.  W. 
Sturgis,  Judge. 

Arthur  Cason  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

G.  S.  Loden,  of  Macon,  and  W.  A.  Dampier, 
of  Dublin,  for  plaintiff  in  error. 

Wm.  Brunaon,  SoL,  of  Dublin,  for  the 
State. 


BROYI4BS,    0.    X      Judgment  'affirmed. 
I/UKE  and  BLOODWORTH,  JJ.,  concur. 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11, 1922.) 

(Syttahua  by  the  Court.) 

I.  Criminal  law  e=5»958(2)  ^  New  trial  not 
granted  for  newly  discovered  evidence,  when 
ignoranee  of  evidence  before  trial  not  shown. 

The  court  did  not  err  in  overruling  those 
grounds  of  the  motion  for  a  new  trial  which 
were  based  upon  alleged  newly  discovered  evi- 
dence; it  not  appearing  by  affidavit  of  the  ac- 
cused and  his  counsel  that  they  did  not  know  of 
the  existence  of  such  evidence  before  the  trial. 
Park's  Ann.  Code«  |  6086. 


2.  Criminal  law  ^=s>l  160— Verdict  authorized  by 
evidence  and  approved  by  trial  Judge  not  dis- 
turbed. 

The  verdict  was  authorised  by  the  evidence, 
and,  having  been  approved  by  the  trial  judge, 
and  no  error  of  law  appearing,  this  court  is 
without  authority  to  interfere. 

Error  from  Superior  Court,  Seminole 
County;  W.  C.  Worrill,  Judge. 

Action  between  Tom  Drake  and  the  State. 
Judgment  for  the  State,  and  Drake  brings 
error.    Affirmed. 

John  E.  Drake  and  W.  V.  Custer,  both  of 
Bainbridge,  for  plaintiff  in'  error. 

B.  T.  Castellow,  SoL  Gen.,  of  Cuthb^t, 
and  B.  R.  Arnold  and  E.  C.  Hill,  both  of  At- 
lanta, for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Qa.  App.  483) 
REDD  v.  STATE.    (No.  13267.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  13,  1922.) 

(8yUahu9  by  the  Cawrt.) 


I.  Criminal  law  ^=s> 1 044— Exceptions  to  prej- 
udicial remarks  not  considered  without  motion 
for  mistrial. 
Exceptions  to  prejudicial  remarks  made  by 
the  court  upon  the  trial  of  a  criminal  case,  or 
like  remarks  made  by  the  solicitor  general  in 
his  argument  to  the  jury,  cannot  be  considered 
by  this  court,  unless  a  motion  for  a  mistrial 
based  thereon  was  made  and  denied.     Staple- 
ton  V.  State,  19  Ga.  App.  36  (13),  90  S.  E. 
1029;    Gilbert  v.  State,  26  Ga.  App.  384  (2), 
103  S.  E.  694. 

(a)  Under  this  ruling,  grounds  5  and  6  of 
the  amendment  to  tbe  motion  for  a  new  trial 
raise  no  question  for  determination  by  this 
court. 
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2.  Remainiog  grounih  do  not  show  mror. 

None  of  the  remaining  groonde  of  the 
amendment  to  the  motion  for  a  new  trial  shows 
material  error. 

3.  Criminal  law  ^=s>  1 1 60— Verdict  supported  by 
evidence  and  approved  by  trial  Judge  not  dla- 
tnrbed. 

There  was  some  slight  evidence  which  au- 
thorized the  verdict,  and,'  the  finding  of  the  jury 
having  been  approved  by  the  trial  jndge,  this 
court  is  without  authority  to  interfere.  La- 
count  V.  State,  25  Ga.  App.  767,  104  S.  E.  920. 

Brror  from  Superior  Court,  Wilkes  Coun- 
ty;  E.  T.  Shurley,  Judge. 

Action  between  Al  Redd  and  tbe  State. 
Judgment  for  the  States  and  Redd  brings 
error.    Affirmed. 

G.  A.  PicQuet  and  H.  A.  Woodward,  l>oth 
of  Augusta,  and  CoUey  ft  CoUey,  of  Washing- 
ton, Ga.,  for  plaintiff  in  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  Stata 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(28  6a.  App.  463) 

HARRIS  v..  STATE.     (No.  13268.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

April  11,  1922.) 

(SyllahuM  by  the  Court.} 

Intoxicating  liquors  ^=»236(5)^Evldence  held 
iBsuffioient  to  support  oonviotion. 

The  defendant  was  changed  wltli  violating 
the  prohibition  statute.  The  evidence  shows 
that  at  the  house  where  the  defendant  lived, 
which  was  occupied  also  by  other  people,  the 
officers  found  two  pints  of  whisky  concealed  in 
a  piano.  The  defendant  was  not  at  home,  but 
was  away  at  work  at  the  time  of  the  search. 
At  the  time  of  the  search  there  were  other 
people  present  in  the  house,  and  there  is  un- 
disputed evidence  that  one  of  the  other  persons 
at  the  house  on  the  same  day  was  in  posses- 
sion of  whisky  and  was  engaged  in  the  illicit 
sale  of  whisky.  The  evidence  was  not  sufficient 
to  authorize  the  defendant's  conviction.  It  was 
error  to  overrule  the  motion  for  a  new  trial 

Error  from  City  Court  of  Dublin;  S.  W. 
Sturgis,  Judge. 

C.  L.  Harris  was  convicted  of  violating  the 
prohibition  statute,  and  he  brings  error.  Re- 
versed. 

W.  A.  Dampier,  of  Dublin,  for  plaintiff 
in  error. 

Wm.  Brunson,  SoL,  of  Dublin,  for  the 
State. 

LUKB,  J.  Judgment  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(28  Oa.  App.  467) 
COLLINS  V.  MYERS.    (No.  13236.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  11, 1922.) 

(Spllahus  hy  the  Court.) 

1.  Pleading  ^=9417  —  Plaintiff  attempting  to 
amend  to  meet  mllng  on  demnrrer  eannot 
oialffl  amendment  unnecessary. 

A  plaintiff  who  submits  to  a  ruling  that  his 
petition  is  subject  to  general  demurrer,  and 
that  unless,  i^ithin  a  designated  time,  it  be  so 
amended  as  to  show  a  cause  of  action,  the 
case  on  a  named  date  will  be  dismissed,  and 
who  thereupon,  in  an  effort  to  meet  the  ruling, 
amends  his  petition,  will  not  thereafter  be 
heard  to  say  that  the  amendment  was  unneces- 
sary. And  this  is  true  although  he  may  have 
excepted  to  the  ruling.  Where  a  plaintiff  is 
not  satisfied  with  such  a  ruling,  he  should  stand 
upon  his  petition  as  drawn,  refuse  to  amend, 
and  allow  his  case  to  be  dismissed,  and  except 
to  that  judgment.  Rome  Railroad  Co.  v. 
Thompson,  101  Ga.  26^  2S  S.  B.  429;  Glover 
V.  S.,  F.  &  W.  RaUway  Co.,  107  Ga.  34(3),  43 
(3),  32  S.  B.  876;  Farrer  v.  Bdwards,  144  Ga. 
553(1),  87  S.  E.  777;  Clark  v.  Long,  25  Ga. 
App.  807,  808,  102  S.  E.  654,  and  ciUtions; 
McConnell  v.  Block  Co.,  26  Ga.  App.  550(1), 
106  S.  E.  617,  and  citations. 

2.  Exception  not  oonsldered. 

Under  the  foregoing  ruling  and  the  facts  of 
the  instant  case,  this  court  cannot  consider  the 
plain  tifTs  exception  to  the  ruling  that  the  peti- 
tion as  drawn  was  subject  to  the  general  de- 
murrer interposed. 

.3.  Pleading  ^=:»225(l)— When  amendment  pur- 
suant to  court's  ruling  did  not  show  fact  re- 
quired by  ruling,  amendment  properly  disal- 
lowed, and  petition  properly  dismissed. 

The  court  ruled  that  unless  within  a  desig- 
nated time  the  petition  was  amended  to  show 
a  certain  specified  fact,  the  case  would  be  dis- 
missed on  a  certain  date.  The  plaintiff,  within 
the  time  named,  submitted  an  amendment  to 
the  petition.  This  amendment,  however,  did 
not  show  the  fact  required  to  be  shown  by 
the  order  of  the  court,  and  therefore  it  was  not 
error  to  disallow  the  amendment  and  to  dismiss 
the  case.  Clark  v.  Ganson,  144  Ga.  544,  87  S. 
E.  670:  Speer  v.  Alexander,  149  Ga.  765,  102 
S.  E.  150. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  J.  S.  Collins  against  Slgo  Myers. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Lawrence  &  Abrahams  and  Cteo.  H.  Ri<^- 
ter,  all  of  Savannah,  for  plaintiff  in  error. 

Jacob  Gazan,  of  Savannah,  tot  defendant 
In  error. 

BROTLES,  C.  J.  Judgm^t  affirmed. 

LUKE   and  BLOODWORTH,  JJ.,  concur. 
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2.  Crimifliar  law  ^5»l  leO^Verdlot  tiipported  by 
evidenoe  and  approved  by  trial  Judge  not 
dlstirrbed. 

The  defendant's  conviction  was  authorized 
(Court  of  Appeals  of  Georgia,  Division  No.  !•    by  the  evidence;  and,  the  finding  of  the  jury 


(28  Ga.  App.  437) 

EDWARDS  et  al/v.  DORSEY,  Governor. 

(No.   12752.) 


April  11,  1922.) 

(Byllahui  hy  the  Court,) 

Ball  ^=5>58— Offense  punishable  by  law  must 
be  described;  description  of  offense  held  in- 
snfiloient. 

While  it  is  not  necessary  that  the  offense 
named  in  a  recognizance  be  stated  with  the 
eame  degree  of  particularity  as  required  in  an 
indictment,  or  that  it  be  set  out  specifically  or 
In  detail,  "the  offense  described  in  the  recog- 
iiizance  must  be  one  punishable  by  law/*  and 
where  it  is  not,  the  recognizance  is  void.  The 
recognizance  in  the  instant  case  charged  the 
accused  with  the  offense  of  ''shooting,**  and 
having  failed  to  set  out  specifically  or  in  sub- 
sance  an  "offense  committed  against  the  laws 
of  this  state,"  or  '*an  indictable  one,*'  or  '*one 
punishable  by  law,"  or  to  describe  the  offense 
with  which  the  accused  stands  charged  "with 
sufficient  clearness  to  show  of  what  offense  he 
is  in  fact  accused,"  it  is  void,  and  all  pro- 
ceedings based  thereon  are  nugatory.  For  this 
reason  the  trial  judge  erred  in  overruling  the 
motion  in  arrest  of  judgment  based  on  such  a 
bond,  and  the  judgment  of  the  lower  court  must 
be  reversed.  See  Nicholson  v.  State,  2  Ga. 
365;  Yaughan  t.  Candler,  113  Ga.  11«  88  S. 
B.  352. 

Error  from  Superior  Ck)art,  Floyd  Ck>tixi- 
ty;  Moses  Wright,  Judge. 

Action  by  H.  M.  Dorsey,  Governor,  against 
Allen  Eidwards  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  etror.  Re- 
versed. 

Porter  &  Mebane,  of  Rome,  for  plaintiffs 
in  error. 

E.  S.  Taylor,  Sol.  Gen.,  of  SummerviUe, 
and  Jas.  F.  Kelly,  of  Rome,  for  defendant 
in  error. 

BLOODWORTH,  J.    Judgment  reversed. 

BROYLES,  a  J.,  and  LUKE,  J.,  concmr. 


(28  Ga.  App.  501) 

GRESKAM  v.  STATE.     (No.   13233.) 

(Ourt  of  Appeals  of  Georgia,  Division  No.  1. 

April  14,  1922.) 

(Byllahus  ly  the  Court,) 

1.  Criminal  law  ^==>822(  I  )—C barges  to  be  con- 
sidered in  the  light  of  the  entire  charge  and 
the  facts  of  the  case. 
When  the  exceptions  to  the  charge  of  the 

eourt  are  considered  in  the  light  of  the  entire 

charge  and  the  facts  of  the  case,  no  harmful 

error  is  shown. 


having  been  approved  by  the  trial  judge,  and 
no  material  error  of  law  appearing,  this  court 
is  without  authority  to  interfere. 

Bloodworth,  J.,  dissenting. 

Error  from  Superior  CJourt,  CJobb  County; 
D.  W.  Blair,  Judge. 

W.  A.  Gresham  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

Mozley  &  Gann  and  Anderson  ft  Roberts, 
all  of  Marietta,  for  plaintiff  in  error. 

Jno.  S.  Wood,  Sol.  Gen.,  of  Canton,  and 
Lindley  W.  Camp,  of  Marietta,  for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 


liUKE  J.,  concurs. 
BLOODWORTH,  J.,  dissents. 


(28  Oa.  App.  314) 

HEALD  V.  FIDELITY  &  DEPOSIT  CO.  OF 
MARYLAND.     (No.  13075.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  7, 1922.) 

(SyUahus  hy  th^  Court,) 

Bridges  ^=»20  (6)— Petition  in  action  en  bridge 
contractor's  bond  held  sobjeot  to  demurrer. 

The  court  did  not  err  in  sustaining  grounds 
9  and  10  of  the  demurrer  to  the  petition,  and 
dismissing  the  petition. 

Error  from  City  Court  of  Thomasville; 
W.  H.  Hammond,  Judge. 

Action  by  0.  L.  Heald  against  the  Fidelity 
&  Deposit  Company  of  Maryland.  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
tiff brings  error.    Affirmed. 

The  i»etition  alleged  that  the  Ck)mell- 
Young  Company  contracted  with  the  county 
of  Thomas  to  construct  a  concrete  bridge 
across  the  Ochloclinee  river;  that,  pursuant 
to  the  contract  and  imder  section  389  of  the 
supplement  to  Park's  Annotated  Code,  it 
executed  a  bond  obligating  itself  for  the 
payment  of  all  just  claims  for  materials  fur- 
nished for  tlie  purpose  of  the  contract,  a 
copy  of  which  was  thereto  attached ;  that  de- 
fendant was  the  surety  th^eon;  that  the 
Cornell-Young  Company  entered  on  petition- 
er's land  and  took  therefrom  799  tons  of 
building  sand,  especially  adapted  to  use  in 
concrete  work  and  of  the  kind  and  charac« 
ter  necessary  for  such  construction  and  used 
it  in  the  .construction  of  such  bridge;  that 
it  was  of  the  value  of  $519.35 ;  that  such  com- 
pany also  entered  on  plaintiff's  land  and  cut 
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therefrom  and  used  in  the  work  of  construct- 
ing the  bridge  14  pine  trees  of  the  yalue  of 
$14;  that  under  the  contract  such  company 
was  to  furnish  at  its  own  expense  all  mate- 
rials used;  that  petitioner  made  demand  on 
'  the  county  commissioners  for  payment,  and 
they  refused  to  make  payment  or  to  bring 
suit  on  the  bond;  and  that  the  action  was 
brought  within  12  months  from  the  date  of 
the  completion  of  the  work  and  its  accept- 
ance by  the  proper  public  authority  and 
more  than  90  days  after  such  completion  and 
acceptance.  By  amendments  plaintiff  added 
allegations  that  the  sand  was  taken  from 
the  bed  of  the  river  on  lot.No.  14,  In  the 
Thirteenth  district  of  Thomas  county,  and 
lots  Nos.  361  and  3^,  in  the  Seventeenth  dis- 
trict, and  that  the  trees  were  cut  from  lot 
No.  861 ;  that  the  sand  and  trees  were  so  tak- 
en on  or  about  January  1, 1920 ;  and  that  the 
trees  were  furnished  and  accepted  under  an 
implied  contract  to  pay  plaintiff  the  market 
value  and  were  so  accepted  by  the  Ck>mell- 
Young  Company  under  the  direction  of  their 
agent  therein  named  and  were  so  furnished 
and  accepted  for  the  purpose  of  completing 
such  contract  in  accordance  with  its  terms 
and  were  so  used. — Statement  by  editor. 

J.  M.  Austin  and  H.  H.  Merry,  both  of 
Thoraasville,  for  plaintiff  in  error. 

Titus  &  Dekle,  of  Thomasville,  for  de- 
fendant in  error. 

BLOODWORTH,  J.     Judgment  affirmed. 

BROYLBS,  C.  J.,  and  LUKE,  J.,  concur. 


(L8  Ga.  App.  460) 

KING  V.  STATE.    (No.  13244.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  11,  1922.) 

(Byllahus  by  the  OourU) 

1.  Snffiotency  of  evidence. 

The  conviction  of  the  offense  of  larceny  was 
authorized  by  the  evidence. 

2.  Criminal  law  ^=91064(4)— Grounds  of  ma- 
tlon  not  showing  objections  to  evltfoiioe  Insuf- 
ficient. 

The  special  grounds  of  the  motion  for  a 
new  trial,  based  upon  the  conrt's  rulings  upon 
the  admissibility  of  evidence,  do  not  show  what 
objections  were  urged  at  the  time  to  the  evi- 
dence complained  of.  These  grounds  of  the 
motion  for  a  new  trial  fall  within  the  rulings 
announced  in  Wynne  v.  State,  123  Ga.  566(1), 
51  S.  E.  636,  and  McKee  v.  Hurst,  21  Ga.  App. 
571(2),  M  S.  E.  886. 

3.  No  error  oommltted,  and  new  trial  properly 
denied. 

The  charge  of  the  court  was  fuH  and  fair 
and  adjusted  to  the  evidence.  There  is  no  mer- 
it in  the  assignments  of  error  attadcing  the 


charge.    It  was  not  error  to  overrule  the  mo- 
tion for  a  new  triaL 

Error  from  Superior  Court,  Fulton  Coun- 
ty; D.  W.  Blair,  Judge. 

J.  M.  King  was  convicted  of  larceny,  and 
he  brings  error.     Affirmed. 

Irene  L.  Bell,  Ernest  C.  Bell,  and  Tlllon 
Von  Nunes,  all  of  Atlanta,  for  plaintiff  in 
error. 

John  A.  Boykin,  SoL  Gen.,  and  E.  A. 
Stephens,  both  of  Atlantat  for  the  State. 

LUKE,  J.  Judgmoit  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J^ 

concur. 


(28  Ga.  App.  428) 

CHATHAM   MOTOR  CO.  V.  COMMERCIAL 
CREDIT  CO.     (No.  I2Q08.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  1,  1922.) 

(ByHabiu  5y  the  Court) 


I.  Pleading  ^=»  193(9),  307— Copy  of  oollatoral 
agreement  referred  to  In  note  sued  on  need 
not  generally  be  attached;   roferenee  In  note 
to  conditional  sale  agreement  held  not  to  show 
neoeeslty  for  attaching  copy  as  exhibit. 
In  a  suit  on  a  promissory  note  which  con- 
tains an  unconditional  and  uneQuivoeal  promise 
to  pay,  but  which  contains  also  a  reference  to  a 
collateral   agreement,  it   is   not   necessary   to 
plead  the  collateral  agreement  by  attaching  a 
copy  of  it  to  the  petition  where  it  does  not  ap- 
pear from  the  reference  to  it  in  the  note  that 
it  is  such  an  agreement  as  would  vary  or  af- 
fect the  terms  of  the  note. 

(a)  Where  the  reference  to  a  collateral 
agreement  in  a  promissory  note  was  as  follows: 
"This  note,  induding  all  installments  thereof 
of  even  date  herewith,  is  identified  with  con- 
ditional sale  agreement  covering  a  certain  mo- 
tor vehicle  and  certain  personal  property  and 
equipment  thereon'*— it  did  not  appear  there- 
from that  the  agreement  referred  to  was  such 
an  agreement  as  varies  the. terms  of  the  note; 
and  therefore  the  trial  coart  did  not  err  in 
overruling  the  demurrer  based  on  the  ground 
that  the  collateral  agreement  referred  to  in  the 
note  sued  on  was  not  pleaded  by  being  attach- 
ed to  the  petition.  See,  in  this  connection, 
Pyron  v.  Ruchs,  120  Ga.  1060  (6),  1065,  4S 
S.  B.  434. 

2.  Appeal  and  error  <9=»264,  267(1),  270(2)^ 
When  no  exception  taken  to  Judgment  denying 
new  trial  or  to  verdict  and  Judgment  they  can- 
not be  reviewed. 

A  motion  to  dismiss  the  plaintiflTs  petition 
was  made  at  the  trial  of  the  case,  on  the  ground 
that  the  suit  was  brought  on  a  promissory  note 
that  did  not  express  the  entire  contract  between 
the  parties.  The  motion  was  overraled,  and  a 
motion  for  a  new  trial  was  made  and  overruled' 
and  within  30  days  from  the  date  of  the  order 
refusing  to  dismiss  the  petition  a  bill  of  ez- 
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ceptioo8  was  presented  and  certified.  No  ex- 
ception having  been  taken  to  the  final  judgment 
OYermling  the  motion  for  a  new  trial,  or  to  the 
verdict  and  judgment  as  originally  rendered,  the 
only  question  that  can  be  considered  by  this 
court  is  the  judgment  overruling  the  motion  to 
the  petition. 


Error  from  City  Ck>art  of  Savannali; 
Davis  Freeman,  Judge. 

Action  by  the  Gomm^dal  Credit  Ck>mpany 
against  the  Chatham  Motor  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Aiflimed. 

Robt  L.  Colding,  of  Savannah,  for  plain- 
tiff in  error. 

Ulmer  &  Bright,  of  Savannali,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Ga.  App.  478) 

80WELL  V.  STATE.    (No.  13337.) 

(Court  of  Appeals  of  Creorgia,  Division  No.  1. 

April  11,  1922.) 

(SyUahut  hy  the  Court,) 

1.  Criminal  law  «==>304(2)~LArceny  «=s>30(5) 
—Indictment  held  to  auffldentiy  desoribe  cow 

•    stolen. 

The    indictment    sufficiently    described    the 
cow  alleged  to  have  been  stolen. 

2.  Sufflolency  of  evidence. 

There  is  evidence  to  support  the  verdict 

Error  from  Superior  Ck)iirt,  Screven  Coun- 
ty; H.  B.  Strange,  Judge. 

W.  M.  Sowell  was  convicted  of  stealing, 
and  he  brings  error.    Affirmed. 

Boykin  &  HolUngsworth,  of  Sylvania,  for 
plaintiff  in  error. 

A.  S.  Anderson,  Sol.  Gen.,  of  MiUen,  for  the 
State. 

BLOODWORTH,  J.  The  indictment,  in 
this  case  charged  that  the  accused  did  "take 
and  steal  and  ^arry  away  one  red  brindle 
cow,  white  belly  and  white  face  with  a  butt 
head,  heifer,  same  being  the  property  of  Mrs. 
J.  H.  Harris,  of  the  value  of  $20."  The  de- 
foidant  demurred  on  the  ground  that  the  in- 
dictment did  not  sufficiently  describe  "the 
kind  of  oow  or  heifer*  he  is  charged  with 
stealing."  The  demurrer  was  overruled,  and 
exceptions  pendente  lite  were  filed.  The  case 
proceeded  to  trial,  a  verdict  of  guilty  was 
rendered  and  a  motion  for  a  new  trial  was 
overruled. 

[1]  1.  The  court  proi>erly  overruled  the  de- 
murrer.   The  description  of  the  cow  alleged 
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to  have  been  stolen  was  suificient  In. Gibson 
V.  State,  7  Oa.  App.  692  (1,  2),  67  S.  B.  838, 
tMa  court  held  that — 

"In  an  indictment  for  cattle  stealing,  the  fol- 
lowing description  of  the  animal  alleged  to 
have  been  stolen  is  sufficient,  namely:  'One 
cream-Qolored  Jersey  cow,  of  the  personal 
goods  of  [the  prosecutor],  and  of  the  value  of 
$40.'  It  is  a  matter  of  common  knowledge,  of 
which  the  court  will  take  judicial  cognizance, 
that  a  cow  is  a  female  animal,  is  a  homed 
animal,  and  has  cloven  hoofs,  and  that  the  lar- 
ceny of  a  cow  is  therefore  within  the  purview 
of  section  169  of  the  Penal  Code"  (Penal  Gode 
of  1910,  I  166). 

It  is  also  a  matter  of  common  Icnowledge 
that  a  heifer  is  a  young  cow.  See  Adams  v. 
State,  22  Ga.  App.  786,  97  S.  B.  201. 

[2]  2.  "In  this  case  the  motion  for  a  new 
trial  contained  only  the  usual  general 
grounds.  There  was  some  slight  evidence 
authorizing  the  verdict;  and,  the  verdict  hav- 
ing been  approved  by  the  trial  Judge,  under 
the  repeated  and  uniform  rulings  of  this 
court  and  of  the  Supreme  Ck>urt  a  reviewing 
court  is  powerless  to  interfere.  When  the 
verdict  is  apparently  decidedly  against  the 
weight  of  the  evidence,  the  trial  Judge  has  a 
wide  discretion  as  to  granting  or  refusing  a 
new  trial;  but  whenever  there  is  any  evi- 
dence, however  slight,  to  support  a  verdict 
which  has  been  approved  by  the  trial  Judge, 
this  court  is  absolutely  without  authority  to 
control  the  Judgment  of  the  trial  court.'* 
Toole  V.  Jones,  19  Ga.  App.  24,  90  S.  B.  732. 

Judgment  affirmed. 

BROYLES,  G.  J.,  and  LUKE,  J.,  concur. 


Ga.  App.  472) 
YOUNG  V.  STATE.    (No.  13314.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(ByUabua  ly  the  Court.) 

1.  No  error  In  charge. 

Under  the  facts  of  this  case  the  special 
grounds  of  the  motion  for  a  new  trial  show 
no  error  that  would  require  the  grant  of  a  new 
trial,  either  because  of  the  failure  of  the  judge 
to  charge  or  in  the  excerpt  from  the  charge  of 
which  complaint  is  made. 

2.  Criminal  law  e=>9\\,  1156(1),  1189— Trial 
Judge  has  discretion  respecting  new  trials; 
Court  of  Appeals  without  discretion  to  grant 
new  trial. 

"Under  the  facts  as  disclosed  by  the  record, 
this  court  cannot  say  that  the  verdict  of  the 
jury  is  without  support  from  the  testimony  or 
so  far  contrary  to  it  as  to  authorize  this  court 
to  determine  that  the  trial  judge  abused  his 
discretion  in  refusing  to  grant  a  new  trial.  The 
law  allows  him  to  refuse  to  grant  new  trials 
in  the  exercise  of  a  legal  discretion,  but  it  doe^ 
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not  giTe  ^18  'codrt  any  discretioii  in  the  matter. 
It  can  only  grant  new  trials  when  errors  of 
law  have  been  comtnitted, .  or  when  the  trial 
jadge  has  abused  his  discretion  in  refusing  a 
new  trial."  Smith  ▼.  State,  91  Ga.  188  (1),  17 
IB.  E.  68;  Bradham  v.  State,  21  Oa.  App.  610, 
94  S.  B.  618.    See  cases  dted. 

Error  from  City  Court  of  WrightsvUle ; 
S.  W.  Sturgls,  Judge. 

Action  between  T.  I.  Young  and  the  State. 
Judgment  for  the  State,  4ind  Toung  brings 
error.    Affirmed. 

B.  B.  Blount,  of  WrightsvUle,  for  plaintiff 
in  error. 

W.  0.  Brlnson,  Sol.,  of  Wrightsville,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLES,  0.  J.,  and  LUKE,  J.,  concur. 


(28  Ga.  App.  890) 

MIXOM  V.  SAVANNAH   &  A.   RY. 
(No.  11838.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1922.) 

(SyUaluM  hy  the  Court) 

1.  Duty  of  railway  respecting  orosslnos. 

The  Supreme  Court,  in  answer  to  a  cer- 
tified question  in  this  case  propounded  by  the 
Court  of  Appeals,  held  as  follows:  "The  pro- 
visions of  section  2673  of  the  Civil  Code  of 
1910  *apply  to  a  railroad  company  where  the 
public  road  is  crossed  only  by  an  excavation 
made  for  the  purpose  of  laying  therein,  across 
such  public  road,  a  railroad  track  of  the  com- 
pany, and  before  any  railroad  track  has  been 
laid  and  before  the  work  of  constructing  the 
railroad  is  completed  across  such  public  road." 
Ill  S.  B.  197. 

2.  Railroads  <9=>95( I)— Statutory  duty  of  rail- 
road crossing  highway  applicable  to  excava- 
tion by  Independent  contractor. 

•Where  a  railroad  company  employs  another 
to  make  an  excavation  across  a  public  road,  for 
the  purpose  of  being  thereafter  used  by  the  rail- 
road company  in  constructing  therein  a  rail- 
road, and  where  the  person  so  employed  is  not 
subject  to  the  immediate  direction  and  control 
of  the  railroad  company,  but  is  an  independent 
contractor,  the  railroad  company  is  neverthe- 
less liable  for  any  injuries  received  by  a  person 
injured  while  traveling  along  such  public  road 
as  a  proximate  result  of  the  negligence  of 
such  independent  contractor  in  failing  to  keep 
the  road  in  good  order  where  crossed  by  the 
excavation.  The  wrongful  act  or  negligence  of 
such  employee  or  independent  contractor  in 
failing  to  keep  the  public  road  in  good  order 
where  crossed  by  such  excavation,  made  for  the 
purpose  of  constructing  the  railroad,  being  an 
act  in  violation  of  a  duty  imposed  upon  the 
railroad  company  by  statute,  as  contained  in 


1888  (Oa.  Laws  1838,  p.  216),  the  railroad 
company  is  not  absolved  from  liability  npon 
the  ground  that  the  alleged  tort  was  conunit- 
ted,  not  by  the  railroad  company,  but  by  its 
employee  or  independetit  contractor.  Civil 
Code  1910,  I  4415  (4).  The  statute  imposing 
such  duty  upon  the  railroad  company  reads  as 
follows:  **AU  railroad  companies  shall  keep 
in  good  order,  at  their  expense,  the  public  roads 
or  private  ways  established  pursuant  to  law, 
where  crossed  by  their  several  roads,  and  build 
suitable  bridges  and  make  proper  excavations 
or  embankments,  according  to  the  spirit  of  the 
road  laws."    Civil  Code  1910,  f  2673. 

3.  Now  trial  ^=»39— In  action  for  injuries  on 
bJgbway,  where  crossed  by  excavation,  error 
in  instruction  held  to  require  new  trial. 

This  being  a  suit  against  the  railroad  com- 
pany by  a  person  alleged  to  have  been  injured 
while  traveling  along  a  public  highway,  by  vir- 
tue of  the  alleged  negligence  of  such  independ- 
ent contractor  in  failing  to  keep  the  highway  in 
good  order  where  such  excavation  made  by  such 
independent  contractor  crossed  the  public  high- 
way, and  the  trial  court  having  failed  to  prop- 
erly instruct  the  jury  in  accordance  with  the 
above  rulings,  it  was  error  to  overrule  the 
plaintiff's  motion  for  a  new  trial,  excepting  to 
the  verdict  and  judgment  rendered  for  the  de- 
fendant 

Error  from  Superior  Court,  Jefferson  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  by  J.  K.  Mixon  against  the  Savan- 
nah &  Atlanta  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed, in  conformity  to  Supreme  Court's  an- 
swers to  certified  questions  (111  S.  E.  197). 

W.  li.  PhllUps,  W.  T.  Revell,  and  Frank 
Hardeman,  all  of  Louisville,  for  plaintiff  in 
error. 

Hitch  &  Denmark,  of  Savannah,  and  Phil- 
lips &  Abbot,  of  Louisville,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  HILL^  J.,  concur. 


(28  Oa.  App.  496) 
PORCHER  V.  HARVLEY.     (No.   12934.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

April  13,  1922.) 

(Syllahui  hy  the  Court.) 

Appeal  and  erfor  ^=>733— Assignment  of  error 
on  Judoment  as  oontrary  to  law  held  too  fen- 
eral  to  support  writ  of  error. 

This  was  a  case  raised  by  an  affidavit  of  fl* 
legality  filed  to  the  levy  of  an  ezecotion  inv^r* 
ing  questions  both  of  law  and  fact,  and  by  con- 
sent it  was  tried  by  the  judge  without  a  joiy; 
and  a  Judgment  rendered  in  favor  of  the  .ex- 
ecution. There  was  no  motion  for  a  new  trial, 
and  a  direct  exception  was  taken  in  the  bill  of 
exceptions  by  the  following  assignment  of  er- 
Civil  Code  1910,  I  2673,  codifying  an  act  of  ^  ror:    ^The  said  judge  and  court,  sitting  with- 
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oat  the  mterrention  of  a  Jiirj  as  aforesaid,  then 
and  there  entered  a  Judgment  against  the  ille- 
gality and  in  favor  of  the  execution,  to  which 
said  decision  and  order  Mary  Porcher,  now  the 
plaintiff  in  error,  then  and  there  excepted  and 
now  excepts  [excepts  to?]  the  same  as  error, 
as  being  contrary  to  law,  and  says  that  said 
judge  and  court  should  have  then  and  there 
entered  up  a  judgment  in  favor  of  the  illegality 
and  against  the  execution  in  said  case."  Held, 
under  repeated  decisions  of  this  court  and  the 
Supreme  Court,  such  an  assignment  of  error  is 
too  general  It  should  have  stated  wherein  such 
judgment  was  contrary  to  law.  The  motion  to 
dismiss  the  writ  of  error  because  there  is  no 
sufficient  specific  assignment  of  error  is  sus- 
tained. Liyndon  v.  Ga.  Ry.  Sc  Electric  Co.,  129 
Oa.  853,  58  S.  B.  1047,  and  decisions  cited; 
Patterson  v.  Beck,  133  Ga.  701,  06  S.  B.  911, 
and  cases  dted  in  the  opinion;  Eamball  v.  WU- 
liams,  108  Ga.  812,  33  S.  B.  994;  liamar,  etc., 
Go.  V.  Sou.  School  Book  Co.,  18  Ga.  App.  650, 
90  S.  B.  174;  Joiner  v.  Stovall,  12  Ga.  App.  19, 
70  S.  B.  753. 

Brror  frcon  City  Gourt  of  Douglas;  T.  N. 
Henson,  Judge. 

Proceeding  on  an  affidavit  of  illegality 
filed  by  Mary  Porcher  to  execution  in  favor 
of  Mrs.  H.  M.  Harvley.  Judgment  sustaining 
the  execution,  and  Porcher  brings  error. 
Writ  of  error  dismissed. 

R.  A.  Moore,  of  Douglas,  f^r  plaintifT  in 
error. 

Casey  Thigpen  and  L.  B.  Heath,  both  of 
Douglas,  for  defendant  In  error. 

HILI/,  J.    Writ  of  error  dismissed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Qa.  App.  469) 

MILLER  V.  STATE.     (No.  13304.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  U,  1922.) 

(SyUahuM  hjf  the  Court,) 

1.  Criminal  law  <8=s>938(l)  ~  New  trial  not 
granted  for  new^y  dlscovereit  Impeachino  cu- 
mulative evidence  not  likely  to  chanoe  result. 

The  alleged  newly  discovered  evidence  is 
cumulative  and  impeaching,  and  would  not  likely 
produce  a  different  result  upon  another  trial. 

2.  Homlolile  ^=»3 17— Failure  to  show  that  gun 
was  likely  to  produee  death  not  ground  for 
new  trial. 

The  defendant  was  indicted  and  coi^victed 
of  assault  with  intent  to  murder.  The  ground 
of  the  motion  for  a  new  trial  which  complaius 
that  it  was  not  shown  that  the  shotgun  with 
which  the  prosecutor  was  shot  was  a  weapon 
likely  to  produce  death  is  without  merit. 

3.  Rulings  on  evidence. 

The  ground  of  the  motion  for  a  new  trial 
whidi  complains  of  the  court's  ruling  upon  the 


admissibility  of  evidence  falls  within  the  rule  an- 
nounced in  Wynne  T.  State,  123  Qa.  566  (1)» 
51  S.  B.  633. 

4»  Sufficleney  ef  evidence  and  denial  of  new 
trial. 

Upon  conflicting  evidence  the  jury  were  au- 
thorized to  return  a  verdict  of  guilty.  It  was 
not  error  for  any  reason  asi^ned  to  overrule 
the  motion  for  a  new  triaL 

Error  from  Superior  Oourt,  Thomas  Coun- 
ty; W.  E.  Thomas,  Judge. 

Jack  Miller  was  convicted  of  assault  with 
intent  to  murder,  and  he  brings  error.  Af- 
firmed. 

Titus  &  Dekle,  of  Thomasville,  for  plain- 
tiff in  error. 

O.  E.  Hay,  Sol.  Qen.,  of  Thomasville,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROTLES,  a  J.,  and  BU)ODW0ETH,  J., 
concur. 


(28  Oa.  App.  476) 
PLUMMEQ  V.  STATE.     (No.   13328.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(Byllahu9  ly  the  Court.) 

1.  Criminal  law  ^=»829 (3)— Instruction  In  lan- 
guage of  statute  deflnlng  offense  not  required 
where  Indictment  followed  statute  and  was 
quoted  in  tlie  oharge. 

Plaintiff  in  error  was  indicted  ^or  shooting 
at  another.  The  trial  resulted  in  a  verdict  of 
gruilty.  A  ground  of  the  motion  for  a  new  trial 
alleged  that  "the  court  erred  in  omitting  to 
charge  the  jury  section  115  of  the  Criminal 
Code  of  the  State  of  Georgia  of  1910,  under 
which  the  defendant  was  indicted.**  The  in- 
dictment was  practically  in  the  language  of 
the  Code,  contained  a  statement  of  every  mate- 
rial element  necessary  to  constitute  the  crime 
charged,  and  was  "full  and  minute  in  setting 
forth  the  acts  laid  to  the  prisoner's  charge." 
In  his  instructions  to  the  jury  the  judge  quot- 
ed the  material  parts  of  the  indictment,  and 
told  them  that,  if  the  allegations  of  the  indict- 
ment were  made  out  beyond  a  reasonable 
doubt,  they  would  be  authorized  to  find  a  ver- 
dict of  guflty.  Having  thus  instructed  the 
jury,  it  was  not  necessary  for  the  judge  to 
charge  them  further  in  the  exact  language  of 
the  statute.    Smith  v.  Smith,  63  Ga.  170  (14). 

2.  No  error  In  stating  contentions.  . 

For  no  reason  assigned  did  the  judge  err 
in  stating  the  contentions  of  the  state,  as  com- 
plained of  in  the  second  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial..  See,  in 
this  connection,  Brown  v.  State,  6  Ga.  App. 
356,  64  S.  E.  1119;  Allen  v.  State,  18  Ga. 
App.  4  (2),  88  S.  E.  100;  Allen  v.  State,  27 
Ga.  App.  625,  110  S.  E.  627;  Pritchett  v.  State, 
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92  Qa.  06  (7),  18  S.  B.  536;  City  &  Snburban 
Ry.  Go.  ▼.  Findley,  76  Ga.  311. 

3.  Ciimlnal  W  ^5»1I72(7)— Instrnotlon  in  al- 
ternative as  te  reasonaUe  doubt  from  evi- 
tfenoe  ef  alibi  or  other  evidenoe  held  favor- 
able te  acottsed. 

The  court  charged  the  jury  as  followt: 
"But  aside  from  that  feature  of  the  law  of 
alibi,  even  though  it  does  sot  establish  the  aUbi 
to  your  reasonable  satisfaction  on  the  general 
case,  the  general  consideration  of  the  case,  it  is 
your  duty  to  consider  his  plea  of  alibi  and  all 
the  evidence  relatiye  to  the  slibi  with  all  the 
other  evidence  in  the  case,  and  if  the  evidence 
as  to  alibi,  or  any  other  evidence  in  the  case, 
generates  a  reasonable  doubt  as  to  his  guilt, 
then  you  would  find  him  not  guilty.''  This  por- 
tion of  the  charge  is  alleged  to  be  error  "be- 
cause the  court  used  the  preposition  'or'  when 
be  should  have  used  the  conjunction  'and.'" 
There  is  no  merit  in  this  exception.  The 
charge  as  given  was  more  favorable  to  the  ac- 
cused than  if  the  court  bad  charged  as  con- 
tended for  in  this  ground  of  the  motion  for  a 
new  trial. 

4.  Criminal  law  «s»935(l)— New  trial  properly 
denied  when  evidenoe  sufflolent  and  no  error 
committed. 

There  is  evidence  to  support  the  verdict; 
no  error  of  law  is  shown  to  have  been  commit- 
ted upon  the  trial  of  the  case,  and  the  motion 
for  a  new  trial  was  properly  overruled. 

Error  from  Superior  Ck>tirt,  Bibl>  County; 
\falcolm  D.  Jones,  Judge. 

Henry  Plummer  was  convicted  of  shooting 
at  another^  and  he  brings  error.    Affirmed. 

John  B.  Cooper  and  W.  O.  Cooper,  Jr., 
both  of  Macon,  for  plaintiff  in  error. 

C.  H.  Garrett,  SoL  Gen.,  of  Macon,  for  the 
State. 

BLOODWOBTH,  J.    Judgment  affirmed. 
BEOYLBS,  a  J.,  and  LUKE,  J.,  concur. 


m  Ga.  App.  860) 

STOUFER  V.  MISSENHEIMER.   (No.  12865.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

ICarch  8^  1922.    Behearing  denied 

April  11,  1922.) 

(8yUahu9  by  the  Oauri.) 

Overmlfno  of  oertlorarl  not  error. 

This  case  has  before  been  here  for  review, 
and  is  reported  in  26  Ga.  App.  554,  106  S.  B. 
560.  The  court  did  not  err  in  overruling  and 
denying  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  W.  B.  Stoufer  and  K,  J. 
Missenheimer.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 


Morris  MAd^  J.  O.  Wood,  and  8.  A.  Mas- 
sell,  all  of  Atlanta,  for  plaintlfr  In  error. 

McCailum  ft  Sims,  of  Atlanta,  for  defoid- 
ant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


(28  Oa.  App.  465) 
8HEALEY  V.  STATE.     (No.  13275.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(8yUabu$  Jty  <Ae  Court.) 

No  harmful  .error,  and  evidenoe  sufflolent. 

The  evidence  authorized  the  verdict,  and 
none  of  the  grounds  of  the  amendment  to  the 
motion  for  a  new  trial  shows  harmful  error. 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  between  Gus  Shealey  and  the  State. 
Judgment  for  the  State,  and  Shealey  brings 
error.    Affirmed. 

Wallis  &  Fort,  of  Americus,  for  plaintiff 
in  error. 

Jule  Felton,  SoL  G»l,  of  Montesuma.  for 
the  State. 

BBOYI/ES,  C.  J.    Judgment  afDrmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(28  Oa.  App.  500) 
TOWNS  V.  STATE.     (No.  13208.) 

(Court  of  Appeals  of  Georgia,  Division  1. 
April  14,  1922.) 

(SyUahw  hy  the  Court.) 


1.  CrlmlBal  law  ^s»iai(5)— Order  transferrlni 
case  to  eounty  court  results  In  antMiallo 
traasfer,  aad  deprives  superior  ooart  of  Ja- 
risdiotioB. 

When  a  judge  of  the  superior  court  passes 
an  order  which  is  placed  on  the  minutes  of  the 
court,  transferring  a  case  from  that  court  to  a 
county  court,  the  case  becomes  immediately  and 
automatically,  for  all  jurisdictional  purposes, 
a  case  pending  in  the  county  court,  and  the 
superior  court  has  no  further  jurisdiction  orer 
it.  Coleman  v.  State,  94  Ga.  87,  21  &  B.  124: 
High  V.  Candler,  103  Ga.  86,  28  S.  B.  377: 
Hunley  v.  State,  105  Ga.  63d»  639,  31  &  E. 
543;  Gordon  v.  State,  106  Ga.  121,  122,  82 
S.  B.  32;  Cook  v.  State,  10  Ga.  App.  580,  73 
S.  B.  861. 

2.  Criminal  law  «=s>576(l)— DofenAaBt  slieaM 
be  acquitted  when  not  tried  for  two  teras 
after  transfer  to  eounty  oeurt 

Under  the  foregoing  ruling  the  instant  case 
was  pending  in  the  county  conrt  of  Putnam 
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county  at  the  February,  1021,  term  of  that 
court  when  the  defendant's  demand  for  trial 
was  made;  and,  it  appearing  that  the  defendant 
was  not  tried  either  at  that  or  the  next  suc- 
ceeding term  thereafter,  and  that  at  both 
terms  there  were  juries  impaneled  and  qualified 
to  try  him,  the  trial  court  erred  in  oTerruling 
his  motion,  subsequently  made,  to  absolutely 
disdiarge  and  acquit  him  of  the  offense  charged 
in  the  indictment.  See  in  tbis  connection  Meger 
▼.  State,  21  Oa.  App.  139  (1),  04  &  B.  82,  and 
citations. 

3.  Error  In  ovenroling  oartiorarl.  ' 

It  follows  from  the  foregoing  ruling  that 
the  judge  of  the  superior  court  erred  in  over- 
ruling the  certiorari. 

Error  from  Superior  Court,  Putnam 
Obunty;   James  B.  Park,  Judge. 

Action  between  Man  Towns  and  tbe  State. 
Judgment  for  the  State,  and  Towns  brings 
error.    Reversed. 

Callaway  &  De  Jamette,  of  Batoaton,  for 
plaintiff  in  error. 

Doyle  Campbell,  Sol.  Gen.,  and  A.  Y.  Clem- 
ent, both  of  Monticello,  for  the  State. 

BROYIiES,  C.  J.    Judgment  reversed. 

LUKB  and  BLOODWORTH,  JJ.,  concur. 
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686,  30  S.  B.  771.  This  diarga  was  not  error 
for  any  other  reason  assigned. 

(a)  The  above  ruling  also  disposes  of  the 
second  ground  of  the  amendment  to  the  motion 
for  a  new  trial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Or.] 

2.  Death  ^=923— Contributory  Beaiiflonoe  of 
deceased  no  defense. 
In  a  suit  for  damages  for  a  tortious  homi- 
cide, mere  contributory  negligence  on  the  part 
of  the  deceased  does  not  bar  a  recovery  by  the 
plaintiff,  av.  Code  1910,  %  4426;  Tift  v.  Jones. 
74  Oa.  469  (6);  Christian  v.  Macon  Railway 
&  Light  Co.,  120  Oa.  314  (1),  47  S.  B.  923. 
Therefore  the  refusal  to  give  the  requested 
charge,  and  the  charge  that  was  given  in  lieu 
thereof,  as  set  out  in  the  third  ground  (errone- 
ously numbered  4  in  the  record)  of  the  amend- 
ment  to  the  motion  for  a  new  trial,  were  not 
error. 


<28  Qa.  App.  468) 

HUDSON  V.  DEVLIN.    (No.  13239.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  1. 

April  11,  1922.) 

(Syllahiu  hy  the  OowtJ 

1.  Appeal  and  error  ^=9 1 064 (4)— Death  ^s» 
18(3)— "Or^  in  statute  oonstrued  to  mean 
''and'^  error  in  cbargino  in  alternative  lield 
tiarmleea. 

The  court  erred  in  charging  that  under  our 
law  a  mother  has  a  right  to  recover  for  the 
tortious  homicide  of  her  minor  child  if  she  was 
dependent  upon  the  child  for  support,  *'or'*  if 
the  child  contributed  to  the  mother's  support. 
The  court  should  have  used  the  word  '*and," 
instead  of  the  word  "or."  It  is  true  that  the 
word  "or"  is  so  used  instead  of  the  word  "and" 
in  the  statute  (€ki.  Laws  1887,  p.  43;  Civ.  Code 
1910,  I  4424),  but  it  should  be  construed  to 
mean  "and."  Clay  v.  Central  R.  Co.,  84  Oa. 
845  (1),  10  S.  B.  967;  Central  of  Oeorgia 
Railway  Ck>.  v.  Swann,  19  Oa.  App.  691,  91  S. 
B.  1068,  and  citations.  However,  this  error 
was  hannless,  since  the  petition  alleged  that 
the  deceased  minor  child  contributed  to  the 
plaintiff's  support,  and  that  the  plaintiff  was 
dependent  upon  the  child  for  support,  and  the 
undisputed  evidence  affirmatively  showed  that 
the  plaintiff  was  dependent  upon  the  deceased 
child  for  support  "and"  that  the  child  contrib- 
uted to  the  plaintiff's  support.  Middle  Oeorgia 
A  Atlantic  Ry.  (>>.  v.  Bamett,  104  Oa.  582  (3), 


3.  Trial  «s»l9l  (6)— Charge  that  facts  oonstl- 
tute  nedileenee  properly  refused,  when  stat- 
nte  does  not  so  declare. 

It  is  not  error  to  refuse  to  charge  the  jury 
that  certain  enumerated  facts  constitute  negli- 
gence, where  the  law  does  not  declare  them  to 
be  negligence.  Western  &  Atlantic  R.  Co.  v. 
Casteel,  138  Oa.  579  (1);  75  S.  B.  609,  and  ci- 
tation. Under  this  ruling  the  court  did  not  err 
in  refusing  to  give  the  requested  charge  set 
forth  in  ground  4  of  the  amendment  to  the  mo- 
tion for  a  new  trial.  Nor  was  the  charge  given 
in  lieu  of  it  error  for  any  reason  assigned. 

4.  Appeal  and  error  ^=»302 (4)— Grounds  of 
motion  for  new  trial,  not  statino  wherein  por- 
tions  of  oharge  were  erroneous,  Insuffloient. 

The  fifth  and  sixth  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  complain  re- 
spectively of  a  certain  portion  of  the  charge  of 
the  court,  but  it  is  not  stated  in  either  ground 
wherein  the  portion  of  the  charge  excepted  to 
was  error.  Therefore  neither  of  these  grounds 
raises  any  question  for  determination  by  this 
court. 

6.  Appeal  and  error  «=»I064(I)— Instruotlon 
as  to  driver's  freedom  from  negligence  barm- 
less,  where  his  negligence  was  not  Imputable 
to  deceased  or  piaintlff. 

Under  the  facts  of  the  case  any  negligence 
of  the  owner  and  driver  of  the  automobile  could 
not  be  imputed  to  the  deceased  or  to  the  plain- 
tiff. It  follows  that  the  following  charge,  even 
if  error,  was  harmless:  "Look  to  the  evidence, 
and  find  who  was  negligent,  and  the  court 
diarges  you  that  it  would  not  be  negligent  for 
a  person  to  park  his  automobile  on  the  side  of 
a  road;  that  is,  on  the  right-hand  side  of  the 
road  in  the  direction  in  which  the  person  is 
traveling." 


6.  Trial  «=»  1 8— Whether  mistrial  granted  be- 
cause plaintiff  sobbed  or  fainted  Is  In  eourf s 
disoretion. 

It  was  not  error  to  overrule  the  defendant's 
motion  for  a  mistrial,  based  upon  the  fact 
that  the  plaintiff  had  fainted  in  the  presence  of 
the  jury  and  was  in  their  presence  carried 
from  the  courtroom,  and  upon  the  further  fact 
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that  she  bad  previonsly  sobbed  during  the  trial. 
In  the  matter  of  declaring  a  mistrial  based 
upon  such  grounds  the  trial  court  had  a  broad 
discretion,  and  it  does  not  appear  that  this  dis- 
cretion was  abused. 

7.  Appeal  and  error  <s=»230  —  Con&titiiftlonal 
question  cannot  be  first  raised  in  motion  for 
new  trial. 

The  constitutional  question  raised  in  the 
ninth  ground  of  the  motion  for  a  new  trial  re- 
fers to  the  constitutionality  of  a  statute  of 
this  state,  and  as  it  was  raised  for  the  first 
time  in  the  motion  for  a  new  trial,  and  was 
not  made  in  any  way  pending  the  trial,  it  can- 
not be  considered  by  this  court.  Hendry  t. 
State,  147  Ga.  260  (8),  93  S.  E.  413;  Starling 
▼.  State,  149  Ga.  172,  99  S.  B.  619.  See  also 
McGelland  ▼.  State,  27  Ga.  App.  783,  110  S.  B. 
246. 

8.  New  trial  ^==>70— Properly  denied  when  ver- 
dict authorized  by  evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  the  overruling  of  the  motion  for  a  new 
trial  was  not  error. 

Error  from  City  Cauit  of  Macon;  Will 
Gunn,  Judge. 

Action  by  Mrs.  li.  G.  Devlin  against  C.  N. 
Hudson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

John  P.  Boss,  of  Macon,  for  plaintiff  in  er- 
ror. 

Walter  De  Fore  and  Jas.  0.  Estes,  both  of 
Macon,  for  defendant  In  error. 

BROYLES,  G.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  484) 

BAZEMORE  v.  STATE.     (No.   13336.) 

<  Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  18,  1922.) 

(SyllahuB  by  the  Court.) 

Criminal  law  <9=:»  1129 (I)— Exceptions  pendente 
lite  not  considered  without  assignment  of  er- 
ror in  main  bill. 

The  only  question  argued  in  the  brief  of 
counsel  for  the  plaintiff  in  error  is  that  raised 
by  the  exceptions  pendente  lite.  There  is, 
however,  in  the  main  bill  of  exceptions  no  as- 
signment of  error  upon  either  the  exceptions 
pendente  lite  or  the  judgment  complained  of 
therein.  This^  court,  therefore,  cannot  consider 
the 'exceptions  pendente  lite. 

Error  from  Superior  Court,  Screven  Coun- 
ty; H.  B.  Strange,  Judg^ 

Action  between  J.  A.  Baz^nore  and  the 
State.  Judgment  for  the  State,  and  Baze- 
raore  brings  error.    Affirmed. 


Boykin  ft  Hollingsworth,  of  Sylvania,  for 
plaintiff  in  error. 

A.  S.  Anderson,  Sol.  Gen.,  of  Mlllen,  for 
the  State. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 

concur* 


s  X28  Oa.  App.  456) 

GEORGIA  R.  R.  V.  LA  PRADE.    (No.  13230.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyVabus  hy  the  0<mrt.) 

New  trial  ^=»7 1— Properly  denied,  when  verdiot 
supported  by  evldenoo  and  approved  by  trial 
Judfle. 

There  was  a  conffict  in  the  evidence  as  to 
whether  the  railroad  company  exercised  that 
degree  of  care  and  'diligence  that  would  over- 
come the  presumption  raised  by  the  statute  up- 
on proof  that  the  mule  in  question  was  killed 
by  the  running  of  the  railroad  company's  trains. 
There  was  some  evidence  to  authorize  the  ver- 
dict, and  the  verdict  has  the  approval  of  the 
trial  judge.  It  was  not  error  to  overrule  the 
motion  for  a  new  trial. 

Error  from  Superior  Ck>urt,  Wilkes  Ck>unty ; 
B.  T.  Shurley,  Judge. 

« 

Action  by  H.  Y.  La  Prade  against  the 
Georgia  Railroad.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Gumming  &  Harper,  of  Augusta,  and  W. 
A.  Slaton,  of  Washington,  Ga.,  for  plaintiff 
in  error. 

0.  B.  Sutton,  of  Washington,  Ga.,  for  de^ 
fendant  in  error. 

LUKB,  J.     Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLGODWOBTH,  J., 

concur. 


(28  Ga.  App.  il6> 

TWILLEY   &  HODGES  v.  MIDDLE  GEOR- 
GIA BANK  et  al.    (No.  127700 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  1,  1922.) 

(ByUabus  hy  the  Court.) 

I.  Banks  and  banking  ^=»224^Retum  of  serv- 
ice on  bank  held  to  show  good  servioe  prina 
facie. 

A  return  of  service  by  a  sheriff  upon  a 
summons  of  garnishment  directed  to  a  banking 
corporation,  in  terms  as  follows:  **I  have  this 
day  served  summons  of  garnishment  based 
on  the  within  affidavit  and  bond  on  ACddle 
Georgia  Bank,  service  perfected  by  serving 
said  summons  on  B.  W.  Ingram,  the  agent  and 
person  in  charge  of  said  bank"— shows,  prima 
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fade,  good  and  yalid  service  against  the  corpo- 
ration. North  Ga.  Banking  Co.  ▼.  Fancber,  23 
Ga.  App.  68B  (1),  99  S.  E.  229. 

2.  Banks  and  banking  ^=»224— Corporations 
^=^509 (6)— Return  of  service  on  corporation 
must  show  that  corporation  was  served,  and 
that  person  served  was  agent  In  charge;  pre- 
sumption  In  favor  of  return  on  traverse; 
presumption  overcome  by  showing  some  oth- 
er person  in  charge  of  office  and  business; 
that  cashier  only  offlcer  present  not  Incon- 
sistent with  testimony  that  president  was  In 
charge;  president  presumed  to  be  In  charge 
of  office  and  business. 

The  rule  as  to  service  of  garnishment  on 
corporations  is  not  the  same  as  to  service  of 
ordinary  snits  against  them.  Prior  to  the  act 
of  1885  (Ga.  L.  1884-85,  p.  99;  CivU  Code 
1910,  §  5270),  service  of  a  garnishment  on  a 
corporation  could  be  perfected  only  by  serving 
its  president,  if  a  resident  of  this  state  (Stei- 
ner  v.  Central  B.,  60  Ga.  552;  Brigbam  v. 
Port  Royal  Ry.,  74  Ga.  365),  but  under  the 
provisions  of  that  statute  such  service  may 
be  made  by  serving  the  agent  in  charge  of  its 
office  or  business.  Burnett  v.  Central  of  Ga. 
Ry.  Co.,  117  Ga.  521,  522,  43  S.  B.  854,  97 
Am.  St.  Rep.  175.  Where  service  of  garnish- 
ment on  a  corporation  is  perfected  on  a  per- 
son other  than  its  president,  the  return  itself 
must  indicate  (as  was  done  iA  this  case)  that 
the  corporation  itself  was  served,  and  that  the 
person  representing  the  corporation  in  the 
service  was  the  agent  in  charge  of  its  office  or 
business.  Southern  Ry.  Co.  v.  Hagan,  103  Ga. 
564,  29  S.  E.  760;  Hargis  v.  East  Tenn.,  etc., 
Ry.  Co.,  90  Ga.  42,  16  S.  B.  631;  North  Ga. 
Banking  Co.  v.  Fancher,  supra.  On  an  issue 
made  by  a  traverse  to  such  a  return,  where 
the  garnishee  bank  denies  that  the  person  serv- 
ed was  in  fact  the  agent  in  charge  of  its  of- 
fice and  business,  the  presumption  of  law  is  in 
favor  of  the  return  (Denham  v.  Jones,  96  Ga. 
130,  23  S.  E.  78) ;  but  the  burden  assumed  un- 
der the  traverse  is  carried  and  the  adverse  pre- 
sumption overcome  when  it  is  made  to  appear 
that  some  person  other  than  the  one  served  was 
and  remained  actually  in  charge  of  the  office 
and  business  at  the  time  the  service  was  made. 
In  the  instant  case,  under  the  agreed  statement 
of  facts,  there  was  uncontro^erted  testimony  to 
the  effect  that  the  president  of  the  bank  had 
active  personal  charge  of  its  office  and  of  its 
business,  and  that  he  remained  in  charge  at  the 
time  the  attempted  service  upon  the  cashier 
was  made.  While  it  appears  that  when  the 
sheriff  sought  to  serve  the  garnishment  on  the 
bank  through  its  cashier,  he  (the  cashier)  was 
the  only  officer  then  "present"  in  the  banking 
house,  his  mere  presence,  in  the  absence  of  any 
sort  of  evidence  going  to  sliow  that  he  was 
then  clothed  with  or  was  assuming  to  exercise 
the  powers  and  authority  prima  facie  belonging 
to  the  president,  is  in  no  wise  inconsistent  with 
the  testimony  contained  in  the  agreed  state- 
ment to  the  effect  that  the  president,  although 
temporarily  absent  from  the  banking  house, 
continued  in  charge  of  its  office  and  business. 
This,  for  the  reason  that,  under  the  rule  adopt- 
ed in  this  state,  the  president  of  a  chartered 
bank  is  the  alter  ego  of  the  corporation,  and  it 


the  only  person  who  by  virtue  of  his  office  and 
as  a  matter  of  law  is  presumed  to  >e  in  charge 
of  its  office  and  business.  Third  Nat.  Bank  v. 
McCuUough,  108  Ga.  249,  250,  33  S.  E.  848; 
Park  V.  Cordray,  20  Ga.  App.  35,  92  S.  B.  394; 
North  Ga,  Banking  Co.  v.  Fancher,  supra  (2). 
The  statement  contained  in  the  agreed  state- 
ment of  facts,  to  the  effect  that  at  the  time  the 
service  was  made  the  president  continued  in 
charge  of  the  bank's  office  and  business,  is  un- 
contradicted by  any  such  proof  as  was  made 
in  Central  of  Ga.  Ry.  Co.  v.  Ellis,  17  Ga.  App. 
536,  87  S.  E.  815,  in  which  case  it  was  held  to 
have  been  affirinatively  shown  that  the  subordi- 
nate chief  clerk,  during  the  absence  of  his  su- 
perior "agent,"  was  in  complete  charge  and 
control  of  the  office  and  business  of  the  corpo- 
ration. 

Bhror  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Proceedings  on  an  aflSdavlt  of  illegality  fil- 
ed by  the  Middle  Georgia  Bank  and  others 
to  an  execution  in  favor  of  Twilley  &  Hodges. 
Judgment  against  the  plaintiffs  in  fi.  fa.,  and 
they  bring  error.    Afi^med. 

Middle  Georgia  Bank  interposed  an  afR- 
davit  of  illegality  to  the  levy  of  an  execution 
issued  on  a  default  Judgment  which  Twilley 
&  Hodges  obtained  against  it  as  garnishee. 
Tbe  sheriff's  entry  of  service  made  on  Jan- 
uary 4,  1921,  is  in  terms  as  follows  : 

"I  have  this  day  served  summons  of  garnish- 
ment based  on  the  within  affidavit  and  bond  on 
Middle  Georgia  Bank,  service  perfected  by 
serving  said  summons  on  E.  W.  Ingram,  the 
agent  and  person  in  charge  of  said  bank." 

All  issues  of  fact  raised  by  the  traverse 
to  the  sheriff's  return  are  settled  by  an 
agreed  statement,  the  material  parts  of 
which  are  as  follows: 

^That  B.  W.  Hunt  is  the  president  of  Middle 
Georgia  Bank,  and  that  he  was  president  of 
Middle  Georgia  Bank  on  the  4th  of  January, 
1921;  that  said  B.  W.  Hunt  resided  in  Eaton- 
ton,  Putnam  county,  Ga.,  on  the  4th  day  of 
January,  1921 ;  •  •  ♦  that  said  B.  W.  Hunt 
is  usually  present  in  Middle  Georgia  Bank  dur- 
ing banking  hours;  •  ♦  •  that  said  B.  W. 
Hunt,  as  president  of  Middle  Georgia  Bank,  has 
the  same  duties,  obligations,  and  powers  as 
tl^e  presidents  of  other  state  banks  in  Georgia 
have  who  live  in  the  county  or  district  where 
the  corporation  is  doing  business;  ^  *  m 
that  B.  W.  Hunt,  if  sworn,  would  say  that  he 
was  the  agent  and  person  in  charge  of  said 
bank  on  January  4,  1921;  •  •  •  that  E.  W. 
Ingram  was  the  cashier"  and  "a  director  in 
Middle  Georgia  Bank  on  the  4th  of  January, 
1921;  •  •  *  that  a  summons  of  garnish- 
ment directed  to  Middle  Georgia  Bank  was  in 
fact  served  on  said  E.  W.  Ingram;  •  •  • 
that  E.  W.  Ingram  was  the  only  officer  of  said 
Middle  Georgia  Bank  present  in  said  bank, 
when  said  summons  was  served." 

The  case  was  submitted  to  the  Judge  of  the 
superior  court  under  this  statement  of  facts, 
with  the  agreement  of  counsel: 
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"That  the  only  queation  involyed  In  thii  case 
18  a  matter  of  law,  to  wit,  whether  service  of 
the  summoDB  of  famishment  directed  to  ^fiddle 
Georgia  Bank,  served  on  B.  W.  Ingram  as  the 
agent  and  the  person  in  charge  of  the  office  and 
place  of  business  of  said  bank,  was  in  fact  and 
in  law  good  service  on  Middle  Georgia  Bank." 

The  trial  Judge  held  that  the  alleged  aerv- 
ice  on  the  bank  was  void. 

B.  O.  Jenkins,  of  Batonton,  for  plaintiffs 
in  error. 

Jos.  B.  Duke,  of  Eatonton,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  HILL,  J.,  concur. 


(28  Ga.  App.  449 

BROWN  V.  STATE.     (Ne.  13215.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(ByUahw  hy  the  Court.) 


1.  lotoxleatino  liquors  ^=9l37— Convlctios  of 
having  apparatus  for  manufacturing  ef  whis- 
ky on  premises  warranted  when  any  part  of 
such  apparatus  foond. 

Where  any  apparatus  used  to  make  whisky, 
or  any  part  of  such  apparatus,  is  found  in  a 
per8on*s  possession  or  control  upon  his  prem- 
ises, he  may  lawfuUy  be  convicted  of  knowing- 
ly haying  upon  his  premises  an  apparatus  for 
the  manufacturing  and  distilling  of  whisky; 
and  in  the  instant  case  the  court  did  not  err 
in  so  charging.  Strickland  v.  State,  26  Ga. 
App.  1,  102  S.  B.  883. 

2.  Criminal  law  ^=»828^Fafiure  to  charge  on 
olroumstantlal  evidence  without  requeat  not 
error  when  evidence  not  wholly  clroumstan- 
tlal. 

There  being  direct  evidence  that  some  por- 
tions of  an  apparatus  used  to  make  whisky 
were  found  on  the  defendant's  premises,  and 
that  such  premises  were  in  his  actual  posses- 
sion, his  conviction  did  not  depend  entirely  up- 
on circumstantial  evidence,  and  it  was  not  er- 
ror, in  the  absence  of  a  timely  and  appropriate 
written  request,  for  the  court  to  omit  to  in- 
struct the  jury  upon  the  law  of  circumstantial 
evidence. 

3.  Remaining  grounds  of  motion. 

The  remaining  grounds  of  the  amendment 
to  the  motion  for  a  new  trial  show  no  material 
error. 

4.  Verdlot  authorized  by  evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  it  was  not  error  for  any  reason  assigned 
to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;  H.  B.  Strange,  Judge. 

Wesley  Brown  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 


Fred  T.  Lanier,  of  StateeboxOt  for  plaintiff 
in  error. 

A.  S.  Anderson,  SoL,  Gen.,  of  Millen,  for 
the  State. 

BROYLES,  0.  J.  Judgment  afOrmed. 

LUKE  and  BLOODWOBTH,  JJ^  concur. 


(28  Ga.  App.  465) 
BROWN  V.  STATE.    (Ne.  13277.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SylXdbut  hy  the  Court,) 

1.  Special  orounds  of  motion  without  merit. 

There  is  no  merit  in  either  of  the  special 
grounds  of  the  motion  for  a  new  triaL 

2.  Criminal  law  ^=»l  156(1),  1189— Court  of 
Appeals  without  discretion  to  grant  new  trial 
nniess  error  committed. 

While  the  law  allows  the  trial  judge  to 
refuse  or  grant  new  trials  in  the  exercise  of  a 
legal  discretion,  it  gives  the  Court  of  Appeals 
no  discretion  in  the  matter,  and  this  court  can 
only  grant  new  trials  when  errors  of  law  have 
been  committed,  or  when  the  trial  judge  has 
abused  his  discretion  in  refusing  a  new  trial. 
In  this  case  the  evidence  authorized  the  verdict, 
and  no  error  of  law  appears. 

Error  from  Superior  Court,  Sumter  C!Sonn- 
ty;   Z.  A.  Llttlej(^m,  Judge. 

Action  between  Lucile  Brown  and  the 
State.  Judgment  for  the  State,  and  Brown 
brings  error.    Affirmed. 

Wallis  ft  Fort,  of  Americas,  for  plaintiff 
In  error. 

Jule  Felton,  Sol.  Gen.,  of  Montezuma,  for 
'the  State. 

BLOODWORTH,  J.     Judgment  affirmed. 

BROYLES,  O.  J.,  and  LUKB,  J.,  concar. 


(28  Qa.  App.  S09> 
iJVWSON  V.  BULCKEN.    (No.  13060.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1- 

March  7,  1922.) 

(Syllabus  by  the  Court.) 

Landlord  and  tenant  ^=>I09(3)  —  Petition  la 
tenant's  action  for  Injnrles  properly  dismissed 
on  general  demnrrer. 
The  court  did  not  err  it^  sustaining  the  gen- 
Aral  demurrer  to  the  petition  and  dismissing  the 
case. 

Error    from    City    Court    of    Savannah; 
I  Davis  Freeman,  Judge. 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Index< 
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Acticm  by  Anna  Lawson  against  Edward 
Bulcken.  Judgment  for  defendant  on  demur- 
rer, and  plaintiff  lyrings  error.    Affirmed. 

The  .petition  alleged  that  defendant  owned 
a  certain  house  and  lot  and  plaintiff  occupied 
it  as  his  tenant,  paying  the  rent  to  one  W. 
F.  Oonstantine,  defendant's  duly  authorized 
agent ;  that  steps  led  from  the  kitchen  door 
to  the  back  yard,  and  were  the  only  means 
of  Ingress  to  sudi  yard ;  that  the  base  of  the 
kitchen  door  was  a  door  plate  or  sill  about 
8  or  10  inches  above  the  top  st^,  and  was 
necessarily  used  in  going  between  the  yard 
and  the  kitdien;  that  the  second  step  was 
missing,  haying  rotted  away,  and  that  plain- 
tiff, on  each  occasion  she  paid  the  rent  to 
Gonstantine,  twice  each  month  for  three 
months  before  the  injury,  complained  about 
the  step  and  asked  him  to  have  it  fixed,  but 
he  failed  and  neglected  to  fix  the  steps  until 
after  the  injury ;  that  there  were  several 
partly  rotten  boards  in  the  kitchen  floor  lead- 
ing up  to  the  door  plate  or  sill ;  that  the  top 
step  and  the  third  step  were  rotten  near  the 
ends,  and  the  door  plate  or  sill  was  loose  or 
wabbly,  and  it  was  badly  worn  and  partly 
broken,  "the  part  broken  being  the  little, 
thin  door  steps  about  2  inches  wide  and  one- 
fourth  inch  thick  and  2%  feet  long  which 
lays  on  the  inside  edge  and  along  the  top 
of  said  door  plate  and  sill/'  and  the  fasten- 
ings at  the  ends  of  the  door  plate  *'that  were 
not  visible  to  petitioner"  were  loose  and 
worn,  allowing  it  to  wabble;  that  such  con- 
dition of  the  door  plate  and  kitchen  floor 
boards  would  have  been  disclosed  upon  a 
proper  Inspection  of  the  rear  steps  and  in  re- 
placing the  missing  step  if  the  owner  or  his 
agent  had  made  such  repairs ;  that  after  plain- 
tiff was  hurt  defendant  had  tvi'o  new  stei)s 
put  on,  and  also  replaced  three  defective  floor 
planks  in  the  kitchen  leading  up  to  the  door 
plate  or  sill ;  that  plaintiff  did  not  know,  and 
in  the  exercise  of  ordinary  care  could  not 
have  known  or  discovered,  the  defective  con- 
dition of  the  door  plate  or  sill,  or  that  the 
floor  boards  in  the  kitchen  were  defective 
or  partly  rotten ;  that  except  for  the  missing 
step  the  steps  appeared  to  be  safe  for  use, 
and  plaintiff  frequently  did  use  the  steps  In 
safety  by  stepping  over  the  hole  left  by  the 
missing  step;  that,  as  plaintiff  was  leaving 
the  kitchen  door  as  usual,  the  door  plate  or 
sill  gave  under  her  weight,  and  caused  her 
right  foot  to  slip  and  throw  her  body  for- 
ward and  down  the  steps,  causing  her  right 
leg  to  go  into  such  hole ;  that  as  a  result  she 
suffered  a  very  serious  injury  to  her  right 
knee  therein  described;  that  it  was  neces- 
sary for  her  to  secure  the  services  of  a  physi- 
cian, to  whom  she  became  indebted  in  the 
sum  of  $35 ;  that  at  the  time  of  the  injury 
plaintiff  was  earning  $5  a  week  washing  and 
$10  a  week  selling  luncdies,  and  on  account 
of  the  injury  had  been  xmable  to  do  any 


work,  and  had  lost  $256  for  the  loss  of  her 
time  for  17  weeks,  and  would  not  be  able  to 
again  do  such  work,  and  that  her  earning 
capacity  had  been  permanently  reduced  at 
least  one-half,  if  not  totally  destroyed ;  that 
plaintiff  was  in  good  bodily  health,  and  85 
years  old,  and  had  a  reasonable  expectancy 
of  life  of  about  80  years  at  the  time  she  was 
hurt,  and  that  she  had  her  husband's  consent 
to  make  money  and  keep  it  as  her  separate 
estate  and  property;  that  it  was  defendant's 
duty  to  repair  the  premises  on  notice  of  their 
unsafe  condition,  and  to  make  proper  lnsi)ec- 
tion,  and  that  he  failed  to  do  so,  or  to  make 
necessary  reimirs;  that  plaintiff  did  not 
know,  and  could  not  have  discovered  in  the 
exercise  of  ordinary  care,  the  defective  con- 
dition causing  the  injury,  and  was  in  the  ex- 
ercise of  all  ordinary  care  and  caption ;  that 
defendant  was  indebted  to  plaintiff  In  the 
sum  of  $10,000,  and  that  he  negligently 
caused  the  injuries  by  his  negligence  in  fail- 
ing to  repair  the  steps  after  being  duly  noti- 
fled  that  they  were  broken,  and  requested  to 
repair  them,  in  failing  to  inspect  the  prem- 
ises and  steps,  door  sill  or  plate  after  being 
notifled  that  the  steps  were  broken,  and  In 
failing  to  discover  the  defective  condition  of, 
and  to  repair,  the  step,  door  plate  or  sill  after 
notice  that  the  step  was  broken,  and  in  fail- 
ing to  make  a  proper  inspection  of  the  steps, 
door  sill  or  plate,  and  all  parts  thereof  con- 
nected with  the  use  of  the  steps,  after  being 
notifled  that  "said  rear  steps  were  broken, 
and  requesting  they  be  repaired."  The 
quoted  parts  were  inserted  by  amendment. — 
Statement  by  editor. 

Raiford  Falligant,  of  Savannah,  for  plain- 
tiff in  error. 

Shelby  Myrlck,  of  Savannah,  for  defend- 
ant in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  O.  J.,  and  LUKE,  J.,  concur. 

(28  Ga.  App.  444) 
BLALOCK  V.  BARRETT.     (No.  13219.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  1. 

April  11, 1022.) 

(SyUahus  ly  the  Court.) 

1.  Pleading  ^=»360(4)— Error  to  strike  entire 
plea  when  good  In  part. 

Part  of  the  defendant's  plea  was  good  as 
against  a  general  demurrer  and  the  trial  Judge 
erred  in  striking  the  entire  plea  on  oral  mo- 
tion, and  the  judge  of  the  superior  court  erred 
in  overruling  the  certiorari. 

(Additional  SyUahuM  by  Editorial  Btaff,) 

2.  Pleading  ^s>8(l6)— Plea  of  duress  must  set 
forth  facts  showing  legal  duress. 

Where  duress  is  pleaded  as  a  defense  to  an 
action  on  a  contract,  facts  sufficient  to  show 
duress  in  law  must  be  set  forth  in  the  plea. 


^s>For  other  casw  see  tame  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgesta  and  Indexes 
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3.  CoRtraots  ^s>95(3)— What  threats  amooot 
to  duress  stated. 

Mere  empty  threats,  or  a  threat  for  which 
there  is  no  ground*  do  not  constitute  duress, 
and  the  threat  must  be  suflSdent  in  seyerity  or 
apprehension  to  oyercome  the  mind  and  will  of 
a  person  of  ordinary  firmness,  and  it  must  ap- 
pear that  the  person  uttering  liie  threat  had  the 
power  to  make  it  e£fectiTe. 

4.  Bills  and  notes  ^s»l04^Plea  that  notes  were 
given  as  result  of  threats  held  not  to  show 
duress. 

A  plea  alleging  that  plaintiff  gave  defendant, 
an  employee  of  a  dealer  in  cotton  futures,  an 
order  for  cotton  futures  which  caused  him  loss, 
and  then  denied  that  he  had  given  such  order, 
and  threatened  to  report  defendant  to  his  em- 
ployer if  he  did  not  sign  notes  for  the  amount 
of  the  loss,  but  not  alleging  that  plaintiff  could 
have  made  his  threat  effective,  or  even  that  de- 
fendant feared  that  plaintiff  could  or  would 
cause  him  to  lose  his  position,  did  not  show 
duress  in  law. 

5.  Bills  and  notes  ^=»476(l)*Piea  of  want  of 
oonsideration  held  InsuffloieRt. 

A  plea  alleging  that  the  notes  sued  on  were 
without  consideration  of  any  sort  whatsoever 
to  defendant  was  properly  stricken  on  motion 
as  insufficient.  .■ 

6.  Bills  and  notes  ^=»92(l)— Not  neoessarlly 
without  consideration  because  no  benefit  flows 
to  maker. 

A  note  is  not  necessarily  without  any  con- 
sideration because  no  benefit  flows  to  the  maker 
thereof. 

Error  from  Superior  Oourt,  I\ilton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Dennis  Blalock  against  J.  R. 
Barrett.  Judgment  for  plaintiff,  and  certi- 
orari overruled,  and  defendant  brings  error. 
Reversed. 

Barrett  sued  Blalock  in  the  municipal 
court  of  Atlanta  upon  a  series  of  promissory 
notes.  Blalock  In  his  plea  admitted  the  exe- 
cution of  the  notes,  but  set  up  the  following 
three  defenses  to  the  suit:  First,  that  he 
executed  the  notes  under  duress;  second, 
that  "the  said  notes  are  without  considera- 
tion of  any  sort  whatsoever  to  this  defend- 
ant"; and,  third,  that  if  the  notes  had  any 
consideration  It  was  an  Illegal  one,  based 
upon  the  sale  of  cotton  futures.  Upon  oral 
motion  of  the  plaintiff  the  entire  plea  wfis 
stricken,  and  a  verdict  for  the  plaintiff  was 
directed.  Certiorari  was  sued  out,  the  certi- 
orari was  overruled,  and  the  defendant 
brought  the  case  to  this  court 

Bryan  &  Middlebrooka  and  Chauncey  Mid- 
dlebrooks,  all  of  Atlanta,  for  plaintiff  In 
error. 

Napier,  Wright  ft  Wood  and  A.  W.  Long, 
all  of  Atlanta,  for  defendant  in  error. 

BROYLBS,  C.  J.  (after  stating  the  fftcts 
as   above).     [2,  S]  It  is  well   settled   that. 


r  where  duress  is  pleaded  as  a  defense  to  an 
action  on  a  contract,  facts  suflldent  to  show 
duress  In  law  must  be  set  forth  In  the  plea, 
and  that  mere  empty  threats  do  not  amount 
to  duress.  Bond  v.  Kidd,  1  Oa.  App.  801, 
57  S.  E.  944;  Bond  v.  Kidd,  122  Ga.  812. 
50  S.  E.  934;  Carswell  y.  Hartridge,  55  Ga. 
412.  Snie  threat  must  be  sufficient  in  sever- 
ity or  apprehension  to  overcome  the  mind 
and  will  of  a  person  of  ordinary  firmness. 
United  States  v.  Huckabee,  16  Wall.  414,  21 
L.  Ed.  457.  And  It  must  appear  that  the 
person  uttering  the  threat  had  the  power 
to  make  It  effective.  Wllkerson  v.  Hood, 
65  Mo.  App.  491;  Horton  v.  Bloedom,  37 
Neb.  666,  56  N.  W.  321 ;  WUkerson  v.  Bishop, 
7  Cold.  (Tenn.)  25.  And  a  threat  for  which 
there  Is  no  ground  does  not  constitute  duress, 
as  the  person  threatened,  if  of  ordinary  in- 
telligence and  firmness,  could  not  be  put  in 
fear  thereby.  Knapp  ▼.  Hyde,  60  Barb. 
(N.  T.)  80;  Preston  v.  Boston,  12  Pick. 
(Mass.)  12. 

[4]  In  the  instant  case  the  defendant's 
plea  of  duress  was  as  fellows : 

'^his  defendant  avers  that  when  the  said  notes 
were  signed  this  defendant  was  a  telegraph  op- 
erator in  the  employ  of  S.  C  Baker,  manager 
for  Robert  Moore  &  Co.,  that  the  said  S.  C. 
Baker  was  handUng  future  cotton  contracts, 
and  that  the  said  Dennis  Barrett  had  been  deal- 
ing with  S.  C.  Baker  and  Robert  Moore  &  Co. 
in  cotton  futures;  that  the  said  Dennis  Barrett, 
on  or  about  July  20,  1912,  came  into  the  of- 
fice of  S.  C.  Baker,  but  S.  C.  Baker  was  not 
there,  and  the  liaid  plaintiff  then  requested  this 
defendant  to  ask  S.  C.  Baker  to  place  an  order 
for  cotton  futures  for  the  plaintiff.  And,  after 
plaintiff's  order  was  given  by  defendant  to  said 
S.  C«  Baker,  the  market  price  of  cotton  dropped, 
and  said  order  for  cotton  futures  occasion- 
ed plaintiff  a  financial  loss  to  the  amount  of  said 
notes.  And  defendant  charges  that  plaintiff 
then  came  to  defendant  and  denied  that  he 
(plaintiff)  had  instructed  defendant  to  place 
said  order  for  cotton  futures,  and  threatened  to 
report  said  conduct  of  defendant  to  said  S.  C. 
Baker  if  he  did  not  sign  the  notes  set  out  in 
plaintiff's  petition,  for  the  purpose  of  reimburs- 
ing plaintiff  for  his  loss  in  said  fall  in  market 
for  cotton  futures,  and  threatened  to  cause  this 
defendant's  discharge  from  the  employment 
of  S.  C.  Baker  unless  the  defendant  would  sign 
the  notes  referred  to  in  plaintiff's  petition. 
This  defendant  did,  and  he  executed  the  said 
notes  under  threats  and  duress  on  the  part  of 
the  plaintiff." 

It  appears  from  this  plea  that  the  alleged 
duress  consisted  of  Barrett's  threat  to  re- 
port Blalock  to  his  employer  and  to  cause 
him  to  be  discharged  from  his  position.  It 
is  not,  however,  alleged  in  the  plea  that  Bar- 
rett could  have  made  this  threat  effective, 
or  even  that  Blalock  feared  that  Barrett 
could  or  would  cause  him  to  lose  his  posi- 
tion. 

[S,  6]  Under  the  authorities  cited  above,  we 
think  that  the  plea  failed  to  set  forth  facts 
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showing  duress  in  law,  and  that  It  was  not 
error  to  striJce  this  portion  of  the  plea,  on 
oral  motion  of  the  plaintiff.  We  think  also 
that  the  portion  of  the  plea  alleging  that 
the  notes  sned  upon  ''are  without  considera- 
tion of  any  sort  whatsoever  to  this  def^id- 
anf'  was  insufficient  in  law,  and  was  prop- 
erly stricken  on  oral  motion.  A  note  is  not 
necessarily  without  any  consideration  be- 
cause no  benefit  flows  to  the  maker  thereof. 

[1]  It  Is  our  opinion,  however,  that  the 
portion  of  the  plea  which  alleged  that  the 
notes  sued  upon  were  founded  upon  an  il- 
legal consideration,  in  tbat  they  were  given 
in  a  transaction  involving  the  sale  of  cot- 
ton futures,  was  sufficient  to  withstand  an 
oral  motion  to  strike,  and  therefore  that 
the  trial  judge  erred  in  striking  the  entire 
plea,  and  that  the  judge  of  the  superior 
court  erred  in  overruling  the  certiorari. 
Where  any  part  of  a  plea  is  good.  It  is  error 
to  strike  the  entire  plea  upon  oral  motion. 
See,  in  this  connection,  Hudson  v.  Hudson, 
119  Oa.  637  a).  46  S.  Ei  874. 

Judgment  reversed. 

liUKB  and  BLOODWOBTH,  JJ.,  concur. 


<28  Ga.  App.  497) 

ATKINSON  NOVELTY  CO.  V.  E.  L.  PRINCE 
&  SON.     (No.  12859.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  14, 1922.) 

(Byllabw  hy  the  CourtJ 

1.  Sufflclenoy  of  answer. 

The  court  did  not  err  in  overruling  the  gen- 
eral and  special  demurrers  interposed  to  the 
original  answer  of  the  defendant,  or  in  there- 
after refusing  to  strike,  on  oral  motion,  an 
amendment  filed  to  the  original  answer. 

2.  Trial  ^s»  17 1— Refusal  to  iHreot  verillct  not 
error. 

Under  repeated  rulings  of  the  Supreme 
Court  and  this  court  it  is  never  error  to  refuse 
to  direct  a  verdict. 

3.  Lotteries  ^=>12,  14— Punch  board  held  "gam- 
bllno  device^';  sale  void  when  gambling  de- 
vice Induded  free  of  cliarge. 

A  punch  board  containing  holes  which  the 
player  may  punch  on  payment  of  10  cents, 
where  he  may  obtain  an  article  of  value  if  the 
number  on  the  slip  of  paper  in  the  hole  punched 
corresponds  to  the  number  of  the  article,  but 
otherwise  receives  nothing,  is  a  gambling  de- 
vice; and  a  sale  and  delivery  of  an  assort- 
ment of  goods  which  includes  free  of  charge 
such  a  board  is  a  violation  of  section  397  of  the 
Penal  Code  of  1910,  and  therefore  void;  and, 
under  the  evidence  submitted  upon  the  trial  of 
the  instant  case,  the  court  did  not  err  in  di- 
recting a  verdict  for  the  defendant,  who  was 


sued  upon  open  account  for  the  price  of  the 
goods. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gambling 
Devise.l 

Error  from  Superior  Court,  Fannin  Coun- 
ty; D.  W.  Blair,  Judge. 

Action  by  the  Atkinson  Novelty  Company 
against  E.  L.  Prince  &  Son.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Wm.  Butt,  of  Blue  Ridge,  for  plaintiff  in 
error. 

T.  A.  Brown  and  B.  L.  Smith,  both  of  Blue 
Ridge,  for  defendant  in  error. 

LUKE,  J.  [1-3]  This  is  a  suit  upon  an 
oi)en  account  The  defendant  filed  a  plea 
denying  general  liability,  and  also  a  special  * 
plea  in  which  it  alleged  that  the  account 
sued  upon  was  for  a  certain  punch  board, 
and  that  the  sale  of  the  same  was  illegal 
and  void,  in  that  it  involved  the  sale  of  prop- 
erty which  was  to  be  used  in  the  hazarding 
of  money  and  was  a  gambling  scheme.  The 
plaintiff  demurred  both  generally  and  spe- 
cially to  the  defendant's  answer.  The  de- 
fendant thereupon  filed  an  amendment  to  its 
answer,  setting  forth  more  fully  the  rea- 
sons why  the  contract  was  illegal  and  void. 
The  plaintiff  moved  to  striice  the  amendment 
upon  the  ground  that  it  was  insufllcient  in 
law.  The  court  overruled  the  demurrers 
and  refused  to  sustain  the  oral  motion  to 
strike  the  amendment.  The  case  proceeded 
to  trial,  and  upon  the  conclusion  of  the  evi- 
dence both  parties  litigant  moved  the  court 
to  direct  a  verdict,  and  the  court  directed  a ' 
verdict  for  the  defendant.  The  plaintiff  in 
due  time  sued  out  a  writ  of  error  to  this 
court,  assigning  error  upon  the  overruling  of 
its  demurrers,  upon  the  refusal  of  the  court 
to  strike  the  amendment  to  the  defendant's 
answer,  and  to  the  refusal*  of  the  court  to 
direct  a  verdict  in  its  favor,  and  to  the  or- 
der directing  a  verdict  for  the  defendant. 

The  third  headnote  alone  needs  elabora- 
tion. The  evidence  introduced  upon  the 
trial  shows  that,  in  addition  to  the  assort- 
ment of  goods,  the  sale  included  a  device  for 
the  distribution  of  the  goods  called  a  punch 
board.  This  board  was  two  feet  square,  and 
in  it  were  many  holes.  In  each  of  these 
holes  was  a  small  strip  of  paper  oontainlng 
a  number.  These  holes  were  covered,  but 
the  cover  was  so  designed  as  to  indicate  ex- 
actly the  location  of  each  hole.  A  small  peg 
was  used  to  punch  the  cover  of  the  holes. 
Ten  cents  a  punch  was  charged,  and  the 
number  on  the  slip  of  paper  in  the  hole 
punched  indicated  whether  or  not  the  cus- 
tomer was  rewarded  with  a  prize.  The  priz- 
es   consisted    of   guns,    revolvers,    cigarette 


4gS9For  other  cases  see  same  topic  and  KST-NUMBER  In  all  Kej-N umbered  Digests  and  Indexes 
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^ases,  watches,  silver,  charms  and  leather 
fobs.  These  articles  ranged  in  value  from 
$1  to  $40. 

It  is  well  settled  that  a  contract  of  sale 
made  in  violation  of  a  criminal  statute  is 
void  and  unenforceable.  Small  Grain  Dis- 
tilling Co.  V.  Davis,  11  Ga.  App.  116^  74  S. 
B.  897.  This  rule  is  so  well  established 
that  any  further  citation  of  authority  is 
deemed  unnecessary.  We  come,  therefore, 
directly  to  the  controlling  question  in  the 
case,  whether,  under  the  evidence  submitted 
upon  the  trial,  the  sale  was  In  violation  of 
the  law  of  this  state.  Section  397  of  the 
Penal  Code  of  1910  declares: 

"If  any  persoD,  either  by  himself  or  his  agent, 
shall  sell  or  offer  for  sale,  or  procure  for  or 
furnish  to  any  person  any  ticket,  number,  com- 
bination or  chance,  or  anythiDg  representing  a 
chance,  in  any  lottery,  gift  enterprise,  or  other 
similar  scheme  or  device,  whether  such  lot- 
tery, gift  enterprise,  or  scheme  shall  be  operat- 
ed in  this  state  or  not,  he  shall  be  guilty  of  a 
misdemeanor." 

Clearly,  we  think,  a  punch  board,  as  in- 
cluded in  the  sale  in  the  instant  case,  is  a 
gambling  device  and  falls  with  the  provi- 
sions of  the  above  Code  section.  The  in- 
centive prompting  any  one  to  take  a  punch 
was  the  chance  of  getting  something  of  more 
value  than  the  cost  of  the  chance.  The 
amount  of  the  winner's  gain  or  loser's  loss 
would  make  no  difference,  if  the  chance  to 
win  more  than  was  invested  was  present 
It  is  this  chance  to  get  something  of  more 
value  than  the  amount  invested  that  char- 
acterizes the  device  as  a  gambling  one. 
Even  if  every  punch  had  entitled  the  cus- 
tomer to  a  prize  of  the  value  of  10  cents — 
the  price  of  a  punch — so  that  there  would 
have  been  no  chance  for  the  patron  to  lose, 
this  would  not  purge  the  enterprise  of  its 
chance  characteristics,  because  the  chance 
to  virin  more  than  invested  yet  remained. 

While  it  is  true  that  neither  the  Supreme 
Court  nor  this  court  has  held  that  a  punch 
board  is  a  gambling  device,  we  find  that  it 
has  been  so  held  in  other  judicatories.  In 
the  case  of  State  v.  Turlington,  200  Mo.  App. 
192  (2),  204  S.  W.  821,  it  was  held: 

"Although  patrons  of  punch  board,  as  condi- 
tion precedent,  were  required  to  purchase  a 
8-cent  post  card  for  5  cents,  there  was  present 
the  element  of  chance,  the  possibility  of  receiv- 
ing a  knife  worth  50  cents  or  $1.60,  in  addi- 
tion to  post  card,  and  the  device  was  a  'gambling 
device.' " 


In  the  case  of  Commonwealth  y.  Gritten, 
180  Ky.  446  (2),  202  S.  W.  884,  it  was  held: 

"A  punch  board  containing  holes  which  the 
player  on  the  purchase  of  a  post  card  may 
punch  and  obtain  certain  articles  of  value  cor- 
responding to  the  numbers  indicated  by  the 
board  is  a  machine  ordinarily  used  for  gambling 
purposes 


»t 


And  in  Grove  Manufacturing  Co.  t.  Ja- 
cobs, 117  Me.  163,  103  AU.  14,  a  case  directly 
in  point,  it  is  ruled: 

"Action  on  the  case  brought  by  plaintiff  to 
recover  for  the  sale  and  delivery  of  an  assort- 
ment of  goods  containing  various  kinds  of  ar- 
tides  to  the  amount  of  $49.  In  addition  to 
the  assortment  of  goods,  the  sale  includes  a 
device  for  the  distribution  of  the  goods  called 
a  punch  board.  Held:  From  the  evidence  pre- 
sented, there  can  be  no  question  of  doubt  but 
that  the  device  described  and  sold  to  defend- 
aut  comes  fully  within  the  ban  of  the  statutes 
of  the  state  of  Maine  as  a  gambling  device,  and 
that  no  recovery  can  be  had  for  the  price  of 
same. 


>t 


The  statutes  upon  which  the  above  cases 
are  predicated  were  not  any  broader,  if  as 
broad  and  comprehensive,  as  our  own  stat- 
ute upon  which  we  base  our  ruling  in  the  in- 
stant case. 

The  mere  fact  that  no  charge  was  made 
for  the  punch  board  is  insufficient  to  defeat 
the  purposes  of  the  statute  prohibiting  the 
sale  of  gambling  devices.  It  was  the  punch 
board  feature  that  caused  the  sale,  and  the 
plaintiff  was  fully  cognizant  that  it  was  to 
be  used  by  the  defendant  tn  disposing  of  the 
articles  in  question.  The  disposition  of  the 
articles  through  the  medium  of  the  punch 
board  was  a  direct  appeal  to  the  gambling 
instinct  which,  it  is  said,  possesses  every 
man  in  some  degree,  and  it  is  the  tempta- 
tion to  gratify  the  instinct  that  our  statute 
is  aimed  at;  and  therefore  the  mere  fact 
that  the  punch  board  was  included  in  the  as- 
sortment of  goods  purchased  free  of  charge 
shows  conclusively  a  subterfuge  or  scheme 
to  thwart  the  beneficent  objects  and  purpos- 
es of  the  law  designed  to  suppress  the  sale 
of  gambling  devices — ^a  thing  which  the  law 
does  not  permit  of. 

It  follows  from  what  has  been  said  that 
the  court  did  not  err  in  directing  a  verdict 
for  the  defendant 

Judgment  affirmed. 

BROYLBS,  0.  J.»  and  BLOODWORTH,  J^ 

concur. 


Qa.)  DUKHAM 

(111 

(28  Ga.  App.  474) 
HiQHTOWER  V.  STATE.     (No.   13318.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

April  11,  1922.) 

(SyUahuB  hy  the  Court,) 

Crinlnai  law  ^ss>1064(7)-^omp<aliit  of  oharge 
DOt  reviewed,  when  not  embraced  In  motion 
for  new  trial  as  transmitted  to  Court  of  Ap- 
peals. 

The  defendant  was  convicted  of  a  violation 
of  the  prohibition  law.  The  motion  for  a  new 
trial,  as  transmitted  to  this  court,  contained 
only  the  asual  general  grounds.  Counsel  for 
the  plaintiff  in  error  in  their  brief  insist  only 
(as  to  the  general  grounds)  that  the  evidence 
was  insnfScient  to  convict  the  accused  of  hav- 
ing wMsky  in  his  possession.  The  evidence 
amply  authorised  the  jury  to  find  that  the  de- 
fendant did  have  whisky  in  his  possession.  The 
argument  in  the  brief  of  counsel  for  tl)e  plaintiff 
in  error,  that  the  court  erred  in  its  charge  to 
the  jury,  cannot  be  considered,  as  no  amend- 
ment to  the  motion  for  a  new  trial  is  specified 
as  a  material  part  of  the  record  to  be  trans- 
mitted to  this  court,  and  no  sudi  part  of  the 
record  was  transmitted. 

Error  from^  City  Court  of  Ma(;on;  Will 
Gunn,  Judge. 

Tom  HIghtower  wag  convicted  of  a  viola- 
tioB  of  the  prohibition  law,  and  he  brings  er- 
ror.   Affirmed. 

O.  J.  Wimberly  and  C.  A.  Cunningham, 
Iwth  of  Macon,  for  plaintiff  in  error. 

Roy  W^  Moore,.  Sol.,  of  Macon,  for  the 
State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKB  and  BLOOD  WORTH,  JJ.,  concur. 


(28  Ga,  App.  472) 

COROELL  V.  STATE.    (No.  13315.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(Byllahu$  hy  the  Court) 

I.  Crimliia!  law  «=9l036(2)~PropoaiMUno  of 
qneetlon  by  oonrt  not  ooDsidered  without  ob« 
Jectlon. 

A  ground  of  the  amendment  to  the  motion 
for  a  new  trial  complains  that  the  court  pro- 
pounded a  certain  question  to  a  witness  and 
permitted  the  witness  to  answer  it.  However, 
it  is  stated  in  this  ground  that  no  objection 
was  made  to  the  admission  of  this  testimony. 
The  ground,  therefore,  raises  no  question  for 
the  consideration  of  this  court. 
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2.  Criminal  law  ^s»938(f)~Newfy  discovered 
oumulatlve  aod  Impeaching  evitfenoe  DOt 
groand  for  new  trial. 

The  alleged  newly  discovered  evidence  is 
merely  cumulative  and  impeaching  in  its  char- 
acter, and  the  court  did  not  err  in  overruling 
the  special  ground  of  the  motion  for  a  new  trial 
based  thereon. 

3.  Criminal  law  ^=s>935(l)— New  trial  property 
denied  when  verdict  authorized. 

The  verdict  was  authorized  by  the  evidence, 
and  it  was  not  error  to  overrule  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Wheeler  Coun- 
ty; Eschol  Graham,  Judge. 

Action  between  E.  0.  Cordell  and  the  State. 
Judgment  for  the  State,  and  Cordell  brings 
error.    Affirmed. 

Burch  &  Pierce,  of  Alamo,  for  plaintiff  in 
error. 

M.  H.  Boyer,  Sol.  Gen.,  of  Hawkinsville, 
for  the  State. 

BBOYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Qa.  App.  464) 
DURHAIVI    V.   STATE.      (No.    I327I.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1 

April  11,  1922.) 

(Syllabus  by  the  Court,) 

1.  Criminal  law  «=»9I8(I0,  M)— Prelodlclal 
remarks  of  court  not  ground  for  new  trial 
unless  mistrial  aslced. 

"Prejudicial  remarks  of  the  court  in  the 
presence  and  hearing  of  the  jury  are  not 
ground  for  a  new  trial,  unless  a  motion  to  de- 
clare a  mistrial  on  that  groand  has  been  made 
and  refused."  Harrison  v.  State,  20  Ga.  App. 
157  (6;,  160  (6),  92  S.  B.  970,  971.  and  cases 
cited.  This  ruling  disposes  of  the  special 
ground  of  the  motion  for  a  new  triaL 

2.  Sufficiency  of  evidence. 

The  evidence  amply  authorized  the  verdict. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  between  Preston  Divham  and  the 
State.  Judgment  for  the  State,  and  Durham 
brings  error.    Affirmed. 

J.  O.  Mitchell,  of  Dalton,  for  plaintiff  in 
error. 

Joe  M!.  Lang,  Sol.  Gen.,  of  Calhoun,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLESS,  C.  J.,  and  LUKE,  J.,  concur. 


«s>For  other  eases  see  saine  toplo  and  KST-NUMBER  in  all  Key-Numbered  Dlgesto  and  Indezss 
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<28  Oa.  App.  488) 

ROME  RY.  &  LIGHT  CO.  v.  SPRATLINQ. 

(No.   13205.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1^ 

AprU  11,  1922.) 

(8yUahu9  hy  the  Court.) 

1.  Appeal  and  error  ^=:» 1 050 (I)— Judgment  not 
reversed  for  admission  of  evidenoe  admitted 
elsewhere  without  objeotlon. 

Under  the  particular  facts  of  the  case  the 
admission  of  evidence  as  complained  of  in  the 
first  ground  of  the  amendment  to  the  motion 
for  a  new  trial  does  not  require  a  reversal  of 
the  judgment  below.  Moreover,  substantially 
the  same  evidence  was  admitted  elsewhere 
without  objection. 

2.  Admission  of  evidence  not  error. 

The  admission  of  the  evidence  as  complain- 
ed of  in  the  second  ground  of  the  amendment 
to  the  motion  for  a  new  trial  was  not  error. 

3.  Documentary  evidenoe  held  admissible. 

The  documentary  evidence  set  forth  in  the 
third  ground  of  the  amendment  to  the  motion 
for  a  new  trial  was  admissible  for  what  it  was 
worth,  and  its  admission  was  not  error  for  any 
reason  assigned. 

4.  Excerpts  from  charge  do  not  require  new 
trial. 

In  view  of  the  small  amount  of  the  verdict, 
the  excerpts  from  the  charge  of  the  court  which 
are  complained  of  in  the  fourth  and  fifth 
grounds  respectively  of  the  amendment  to  the 
motion  for  a  new  trial,  even  if  erroneous,  do 
not  require  another  trial  of  the  case. 

5.  Ground  expressly  abandoned. 

The  sixth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  expressly  abandoned 
in  the  brief  of  counsel  for  the  plaintifC  in  error. 

6.  Trial  ^=s>295(l)— Charges  to  be  considered 
In  light  of  facta  and  entire  charge. 

Neither  of  the  excerpts  from  the  charge 
of  the  court  which  are  complained  of  in  grounds 
7  and  8  respectively  of  the  amendment  to  the 
motion  for  a  new  trial,  when  considered  in  the 
light  of  the  entire  charge  and  the  facts  of  the 
case,  shows  reversible  error. 

7.  Ground  of  motion  without  merit. 

There  is  no  merit  in  the  ninth  ground  of 
the  amendment  to  the  motion  for  a  new  trial. 

8.  New  trial  <g=>7 1— Property  denied  when  find- 
ing authorized  by  evidenoe. 

The  conflicts  in  the  evidence  were  settled 
by  the  jury,  and  their  finding  was  authorized  by 
the  evidence,  and  the  court  did  not  err  in  re- 
fusing to  grant  a  new  triaL 

Error  from  Superior  Court,  Floyd  Coun- 
ty;   Moses  Wright,  Judge. 

Action  by  W.  J.  SpraUing  against  the 
Rome  Railway  &  Light  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 


Lamar  Camp  and  L.  A.  Dean,  both  of 
Rome,  for  plaintiff  in  error. 

Porter  &  Mebane,  of  Rome,  for  defend- 
ant in  error. 

BROYLES,  0.  J.     Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  ooncor. 


~  (28  Qa.  App.  479) 

PERSONS  V.  STATE.     (No.  13339.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  11,  1922.) 

(Syllahua  hy  the  Court,) 


Criminal  law  i9=>i  IGO^Denlal  of  new  trial  oi 
conflicting  evidenoe  not  distailied. 

This  case  is  here  upon  the  s<2|e  assignment 
of  error  that  the  evidence  did  not  authorize  the 
verdict  There  was  evidence  in  the  case  which 
would  have  authorised  the  acquittal  of  the  de- 
fendant, but  the  truth  of  the  transaction  is  for 
determination  by  the  jury.  There  also  being 
evidence  which  would  authorise  the  defendant's 
conviction,  and  that  conviction  having  the  ap- 
proval of  the  trial  judge,  we  cannot  set  aside 
the  judgment  overruling  the  motion  for  a  new 
triaL 

Error  from  Superior  Court,  Houstcm  Coun- 
ty; Malcolm  D.  Jones,  Judga 

A.  E.  Persons  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Oliver  C^  Hancock,  of  Macon,  for  plaintiff 
in  error. 

O.  H.  Oarrett,  SoL  Gen.,  of  Macon,  for  the 
State. 

LUKE,  J.    Judgment  afitoned. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J, 
concur. 


(28  Ga.  App.  497) 

LINEBERGER    at    at.    v.    SWAIN. 
(No.  12987.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  13,  1922.) 

fSyUabua  hy  th9  Court.) 

1.  Appeal    and   error   ^s»773(2)— Fallnrs  to 
serve  brief  not  ground  for  dismissal. 

The  failure  to  serve  counsel  of  the  opposite 
party  with  the  brief  of  counsel  for  the  plsintiit 
in  error,  as  required  by  the  rule  of  this  coiirt» 
is  not  ground  for  dismissal  of  ^e  writ  of  er- 
ror. It  may  subject  counsel  to  penalty  for  con- 
tempt of  court  Seaboard  Air  Line  Ry.  v.  Pee- 
ples,  9  Ga.  App.  477,  71  S.  E.  758. 

2.  No  error  and  evidence  sufficient. 

No  error  of  law  is  assigned,  and  the  verdict 
is  supported  by  some  evidence. 


^=»For  other  esses  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Error  from  Cltj  Court  of  Tlfton ;  Jas.  H. 
Price,  Judge. 

Action  between  O.  B.  Lineberger  and  oth- 
ers and  O.  J.  Swain.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.    Affirmed. 

B.  a  Willlford,  of  Tifton;  for  plaintifTs  In 
error. 

John  P.  ft  Dewey  Knight,  of  NashTlIle, 
for  defendant  in  error. 

HILL,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Ga.  App.  477) 

WOMACK  V.  STATE.      (No.    13329.) 

fCourt  of  Appeals  of  Georgia,  Diviflion  No.  1. 

April  11,  1922.) 

fSyUahua  hy  the  Court.) 

1.  Denial  of  continuance  not  abuse  of  discre- 
tion. 

Under  all  the  particular  facts  of  the  case, 
it  is  not  made  to  appear  that  the  court  abused 
ita  discretion  in  oyerruling  the  motion  for  a 
continuance. 

2.  Grounds  of  motion  without  merit. 

The  second  and  third  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  are 
without  merit. 

3.  Mistrial  properly  denied. 

The  court  did  not  err  in  oyerruling  the  mo- 
tion to  declare  a  mistrial. 

4.  Exclusion  of  evidence  not  error. 

It  was  not  error  to  exclude  the  evidence 
set  forth  in  the  fifth  ground  of  the  amendment 
to  the  motion  for  a  new  trisL 

5.  Charge  not  prejudloial. 

The  court's  charge  upon  the  good  character 
of  the  defendant,  even  if  not  authorized  by  the 
evidence  or  the  defendant's  statemeut  to  the 
jury,  was  not  prejudicial  to  him,  but  distinctly 
favorable.     . 

6.  Other  diargea  not  erroneous. 

The  other  excerpts  from  the  charge  of  the 
court  complained  of  are  not  erroneous  for  any 
reason  assigned. 

7.  Charge  as  to  penalties  not  error. 

The  recharge  by  the  court  (made  at  the 

request  of  the  jury)  upon  the  subject  of  the 

penalties  for  the  offenses  involved,  was  not 
error  for  any  reason  assigned. 


8.  Criminal  law  ^=»935(l)— New  trial  properly 
denied  when  verdict  authorized. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Brror  from  Superior  Court,  Bibb  Ckmnty; 
Malcolm  D.  Jones,  Judge. 

Lk  E.  Womack  was  convicted  of  an  of- 
fense, and  he  brings  ernv.    Affirmed. 


Jno.  R.  Cooper,  W.  O.  Cooper,  Jr.,  Daisey 
Churchwell,  and  Dean  Newman,  all  of  Macon, 
for  plaintiff  in  error. 

C.  H.  Garrett,  SoL  Gen.,  of  Macon,  for  the 
State. 

BROYLBS,  0.  J.    Judgment  affirmed. 

LUKS  and  BLOODWORTH,  JJ.,  concur. 


(28  Oa.  App.  436) 

GARRETT   v.    CITY   OF  ATLANTA. 
(No.  12398.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyUahus  ly  the  OourtJ 

Failure  to  prove  venue. 

"Where  one  is  on  trial  in  the  recorder's 
court  of  a  municipality  for  violation  ^f  an  or- 
dinance of  the  city,  it  is  essential  that  the  venue 
should  be  proved  by  direct  or  sufficient  cir- 
cumstantial evidence  that  the  crime  was  com- 
mitted within  the  limits  of  the  municipality. 
And  where  it  is  not  so  proved,  and  the  writ  of 
certiorari  is  sued  out,  and  the  petition  there- 
for contains  the  distinct  allegation,  as  pro- 
vided in  the  act  approved  August  21,  1911 
(Acts  1911,  p.  149),  relating  to  practice  in 
courts  of  review,  that  there  was  a  failure  to 
prove  the  venue,  and  there  is  a  proper  assign- 
ment of  error  thereon,  it  is  error  for  the  Judge 
of  the  superior  court  to  overrule  the  certiorari, 
though  it  does  not  appear  that  the  distinct 
question  as  to  the  venue  was  raised  in  the  re- 
corder's court"  Garrett  v.  City  of  Atlanta, 
152  Ga.  — ,  110  &  B.  886^  decided  February 
16,  1922. 

Error  from  Superior  Court,  ITulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

S.  A.  Garrett  was  convicted  of  violating  a 
municipal  ordinance  of  the  City  of  Atlanta, 
and  certiorari  was  overruled  by  the  superior 
court,  and  he  brings  error.  Reversed,  in 
conformity  to  Supreme  Omrt's  answers  to 
certified  questions.  152  Ga.  — ^  110  S.  B. 
886. 

Ja&  C  Davis,  of  Atlanta,  for  plaintiff  in 
error. 

J.  U  Mayson  and  Jesse  M.  Wood,  both  of 
Atlanta,  for  defendant  In  error. 


LUKE,  J.  The  above  ruling  was  made  in 
answer  to  a  question  certified  by  this  court 
to  the  Supreme  Court.  The  question  showed 
that  the  accused  was  tried  and  convicted  in 
the  recorder's  court  of  the  dty  of  Atlanta  for 
violation  of  a  certain  ordinance  of  the  city; 
that  upon  the  trial  the  undisputed  evidence 
^  [  showed  that  the  alleged  offense  was  commit- 
ted "on  West  Peachtree  street,  at  the  inteik 
section  of  Simpson  street."  This  was  the 
only  evidence  as  to  where  the  alleged  offense 
was  committed.    The  accused  made  no  point. 


^s»For  other  omm  see  same  topic  and  KBT-MUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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until  after  he  had  been  adjudged  guilty  by 
the  recorder,  that  the  yenue  had  not  been 
proved,  and  he  raised  tbe  question  specifical- 
ly for  the  first  thne  in  his  petition  for  cer- 
tiorarL  The  certiorari  was  sanctioned,  but 
on  the  hearing  thereof  it  was  overruled  by 
the  Judge  of  the  superior  court 

The  answer  of  the  Supreme  Court  being 
that  the  venue  of  the  alleged  offense  was  not 
proved,  the  Judgment  of  the  Judge  of  the 
superior  court  overruling  the  certiorari  must 
be  reversed. 

Judgment  reversed. 

BROYLES,  a  J.,  and  BLOODWOBTH,  J., 
concur* 


(28  Qa.  App.  432) 

ENGLISH  et  aJ.  v.  ROSENKRANTZ. 
(No.   10328.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(ByUabus  ly  the  Courk) 

I.  Oeolftion  of  Supremo  Court  on   oertlorarl 
oonformeit  to. 

An  opinion  in  this  case  was  rendered  by 
this  court,  aflSrming  the  judgment  of  the  su- 
perior court  on  both  the  main  and  the  cross 
bill  of  exceptions.  See  English  v.  Rosenkrants, 
26  Ga.  App.  234,  105  S.  E.  729.  A  writ  of 
certiorari  was  granted  by  the  Supreme  Court, 
and  upon  a  hearing  of  the  cause  that  court 
affirmed  the  ruling  of  this  court  as  to  the 
cross-bill  of  exceptions,  and  reversed  our  rul- 
ing as  to  the  main  bill  of  exceptions,  holding 
that  '*it  was  error  to  overrule  the  demurrer  to 
the  petition  as  amended."  For  the  full  opin- 
ion, see  152  Ga.  — ,  111  S.  E.  19a  Under 
this  ruling  the  Judgment  formerly  rendered  by 
this  court  must  be  vacated,  and  the  judgment 
of  the  superior  court  is  reversed  upon  the  main 
bill  of  exceptions,  and  affirmed  upon  the  cross- 
bill 

E2rror  from  Superior  (yourt,  Fulton  (boun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Rebie  Rosenkrantz  against  J.  W. 
£lnglish  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error,  and  plaintiff 
brings  a  cross-bill  of  exceptions.  Former 
Judgment  (26  Ga.  App.  234, 105  S.  E  729)  va- 
cated, and  Judgment  of  the  Superior  CSourt 
reversed  on  the  main  bill  of  exceptions,  and 
affirmed  on  the  cross-bill  in  conformity  to 
the  decision  of  the  Supreme  Ck>urt  on  certi- 
orari.   152  Ga. ,  111  S.  B.  198. 

Brewster,  Howell  &  Heyman,  of  Atlanta, 
for  plaintiffs  in  error. 

y.  A.  Batchelor  and  King  &  Spalding,  all 
of  Atlanta,  for  defendant  in  error. 

BIX)ODWORTH,  J.  Reversed  on  main 
bill  of  exceptions,  and  affirmed  on  cross-bilL 

BROYLES,  O.  J.,  and  LITKB,  J.,  concur. 


(28  Qa.  App.  437) 
PRUITT  V.  HULSEY.    (No.  12954.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(ByUdbuM  hy  ike  Court.) 

No  error  oominitted,  anil  now  trial  prOfMriy 
denied. 

The  defendant  did  not  sustain  bis  plea  of 
non  est  factum  to  the  note  sued  upon.  The  evi- 
dence fully  authorized  the  verdict.  The  sev- 
eral assignments  of  error  upon  the  admission 
of  testimony,  and  the  criticism  urged  as  to  the 
charge  of  the  court,  upon  a  careful  examina- 
tion of  the  record,  are  without  merit.  It  was 
not  error  to  overrule  the  motion  for  a  new  trial. 
See,  in  this  connection,  Morris  v.  Battey  (Gku 
App.)  110  S.  E.  342,  and  cases  cited. 

Error  from  City  Court  of  Hall  (bounty ;  W. 
B.  Sloan,  Judge. 

Action  by  J.  M.  Hulsey  against  G.  D. 
Pruitt  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Ed.  Qulllian  and  W.  N.  Oliver,  both  of 
Gainesville,  for  plaintiff  in  error. 

(barters,  Wheeler  &  lilly,  of  Gainesville^ 
for  defendant  in  error. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


(28  Ga.  App.  441) 

WILLIAMS  et  al.  v.  SWIFT  &  CO. 

(No.  13212.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

April  11,  1922.) 

fSyUahus  hy  the  CowrU) 
Verdict  property  directed. 

This  was  a  suit  on  three  promissoiy  noteSi 
and,  under  the  facts  of  the  case,  it  was  not  er- 
ror to  direct  a  verdict  in  favor  of  the  plaintilf 
for  the  full  amount  sued  for,  less  attorney's 
fees,  or  thereafter  to  overrule  the  defendants* 
motion  for  a  new  triaL 

Error  from  Superior  Court,  Wheeler  C!oan- 
ty;    Bschol  Graham,  Judge. 

Action  by  Swift  &  Co.  against  W.  W.  Wil- 
liams and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

W.  B.  Kent,  of  Alamo,  for  plaintiff!  la 
error. 

LUKE,  J.    Judgment  affirmed. 

BROYLiTS,  a  J.,  and  BLOODWOBTH,  J, 
concur. 


^=s>For  other  cases  eee  same  topic  and  KBT-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 


X  C.) 

<183  iJ.  C.  425) 

KENDALL  v.  PINNIX  REALTY  CO. 

(No.  416.) 

(Supreme  (^art  of  North  Carolina.    April  26, 

1922.) 

1.  TrlaJ  ^=39 1 39(1)— Nonsuit  properly  denied, 
where  plalntltre  evidenoe  tended  to  support 
cause  of  action. 

Where  plaintifTs  eyidence  tended  to  support 
the  cause  of  action  alleged,  a  motion  to  nonsuit 
was  properly  denied. 

2.  Spedflc  performanoe  ^=s>7— By  suing  to  re- 
cover prioe  paid,  buyer  renounces  right  to  de- 
mand performanoe. 

By  suing  to  recover  part  payment  on  the 
price  of  land,  buyer  repudiated  the  contract  and 
renounced  his  right  to  demand  performance. 

3.  Vendor  and  purchaser  <$=>34l(|i/2)— In  ac- 
tion to  recover  part  payment  on  land  pur- 
chased by  plaintiff  and  another,  latter  should 
be  made  parly. 

In  an  action  to  recover  a  part  payment  on 
land  sold  to  plaintiff  and  his  father,  from  both 
of  whom  defendant  acknowledged  receipt  of 
such  payment,  the  father,  not  haying  voluntarily 
abandoned  his  rights,  should  be  made  a  party 
plaintiff,  or,  if  unwUling,  a  party  defendant, 
under  C.  S.  f  457. 
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Appeal  from  Superior  Ck>nrt,  Rldimond 
County;  Finley,  Judge. 

Action  by  R.  A.  Kendall  against  the  Pin- 
nix  Realty  Oompany.  Judgment  for  plain- 
tiff, and  defendant  appeals.    New  triaL 

The  defendant  contracted  to  sell  to  the 
plaintiff  and  his  father,  J.  A/  Kendall,  a 
tract  of  land  situated  in  Anson  county,  and 
executed  the  following  receipt: 

"Received  of  Mr.  R.  A.  Kendall  and  J.  A. 
KendaU  on  July  8,  1920,  $500.00,  five  hundred 
dollars,  as  part  payment  on  121  acres  of  land 
of  Mr.  M.  L.  Rosa  place  at  $65.00  per  acre, 
2%  miles  north  of  Polkton  on  the  Polk  ton  grad- 
ed road. 

''Balance  of  one-half  payment  to  be  paid  by 
Jan.  1,  1921,  which  is  $3,432.50. 

'Puinix  Realty  Co., 

*J.  0.  Flowers,  Mgr." 


(Ill  8.12.) 

rights  of  all  the  parties  to  the  contract  can- 
not be  determined  in  a  controversy  solely 
between  the  plaintiff  and  the  defendant 

[2]  As  we  understand  the  record,  the  par- 
ties admit  that  as  to  the  defendant  the  re- 
ceipt introduced  in  evidence  is  a  sufficient 
compliance  with  the  statute  of  frauds,  and 
that  against  the  defendant  specific  perform- 
ance may  be  enforced.  But  the  plaintiff 
contends  that  neither  he  nor  his  father  Is 
bound  by  the  receipt,  and  that  either  of  them 
has  the  right  to  repudiate  the  alleged  con- 
tract. C.  S.  8  988;  Burriss  v.  Starr,  165  N. 
C.  657,  81  S:  B.  929,  Ann.  Cas.  1914D,  71; 
Lewis  V.  Murray,  177  N.  C.  17,  97  S.  B.  750. 
Accordingly,  the  plaintiff  prosecutes  this 
suit  to  recover  the  amount  paid  as  a  part 
of  the  purchase  price  of  the  land.  In  doing 
so  he  repudiates  the  contract  and  renounces 
his  right  to  demand  performance  by  the 
defendant. 

[3]  It  will  be  noted  that  the  defendant 
acknowledges  receipt  of  the  $500  from  both 
the  plaintiff  and  his  father.  The  latter,  who 
is  not  a  party  to  the  suit,  appears  to  have 
an  equitable  interest,  and  a  right  to  assert 
it  in  this  action,  and  it  does  not  appear  that 
he  has  voluntarily  abandoned  his  rights.  Be- 
sides, the  defendant  is  entitled  to  an  oppor- 
tunity to  have  the  entire  controversy  set- 
tled in  one  action.  J.  A  Kendall  should 
therefore  be  made  a  party.  If  he  is  unwill- 
ing to  become  a  coplaintiff,  summons  may 
be  issued  against  him  as  a  defendant. .  C.  S. 
I  457.  To  this  end  a  new  trial  is  necessary. 
Let  this  be  certified  as  provided  by  law. 

New  trial. 


«n 


(i- 


Plaintiff  alleged  that  he  paid  the  $500 
named  in  the  receipt,  and  that  the  payment 
was  induced  by  fraud.  Denial  by  the  defend- 
ant. Issues  as  to  the  alleged  fraud  and  dam- 
ages were  answered  In  favor  of  the  plain- 
tiff, and  from  the  Judgment  rendered  the 
defendant  appealed. 

Fred  W.  Bynum,  of  Rockingham,  lor  ap- 
pellant. 

J.  Chesley  Sedberry,  of  Rockingham,  for 
appellee. 

ADAMS,  J.  [1]  Since  the  evidence  for 
the  plaintiff  tends  to  support  the  cause  of 
action  set  out  in  the  complaint,  the  motion 
to   nonsuit  was  properly   denied;    but  the 


(188  N.  C.  413) 

SUMMIT  AVE.  BLDQ.  CO.  V.  SANDERS 
et  al.    (No.  390.) 

(Supreme  Court  of  North  Carolina.    April  26, 

1922.) 

Evidence  ^=s>444(l)— Parol  testimony  as  to 
contemporaneous  agreement  not  admissible  to 
vary  and  contradict  written  contract. 

Testimony  as  to  an  oral  contemporaneous 
agreement  that  written  contract  for  the  execu- 
tion of  a  lease  should  not  bind  lessees  unless  a 
hotel  corporation  was  organized  within  a  peri- 
od of  10  days  held  not  admissible,  in  the  ab- 
sence of  allegations  of  fraud  or  mistake,  being 
at  variance  with  and  contradicting  the  terms 
of  the  written  agreement. 

Appeal  from  Superior  Court,  Guilford 
County;   Long,  Judge. 

Action  by  the  Summit  Avenue  Building 
Company  against  J.  P.  Sanders  and  another. 
Jud^rment  for  defendants,  and  plaintiff  ap- 
peals.   New  trial. 

Civil  action  to  recover  damages  for  an 
alleged  breach  of  contract,  the  material  parts 
of  which  are  as  follows: 


^=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key -Numbered  Digests  and  Indezea 
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"Greensboro,  N.  0.  Oct.  25,  1»19. 

"Memorandum  of  agreement  between  J.  P. 
lUanderB  and  W.  E.  Hockett,  called  the  lessees, 
and  Summit  Avenue  Building  Company,  called 
Jxe  lessors: 

"The  lessees  agree  to  form  a  hotel  company, 
<o  be  known  as  the  North  Carolina  Hotel  Ex- 
change Company,  within  ten  days  (10)  from 
this  date. 

"The  lessors  agree  to  lease  to  said  hotel 
company  all  that  lot  and  parcel  of  land  in 
Greensboro,  N.  C,  at  the  southwest  comer  of 
Greene  and  Washington  streets,  being  about 
113.30  feet  on  the  south  side  of  Washington 
street,  and  125  feet  on  the  west  side  of  Greene 
street,  for  a  period  of  eight  years,  at  an  annual 
rental  of  $6,000.00,  payable  in  advance  Janu- 
ary 1st  of  each  year,  beginning  January  1,  1920.  ji 
First  payment  to  be  made  by  promissory  note 
of  said  lessees  and  their  associates,  payable 
July  1,  1920,  with  interest  at  6%  from  Janu- 
ary 1,  1920;  lease  to  provide  that  hotel  com- 
pany, which  is  the  lessee  therein,  shall  have 
the  option  at  the  beginning  of  the  9th  year, 
to  purchase  said  property  and  hotel  thereon  for 
$8,775.00,  payable,  January  1,  1928.  This  op- 
tion to  be  exercised  at  any  time  after  January 
1,  1927,  and  is  conditional  on  all  the  terms  and 
conditions  of  this  contract  and  lease  to  hotel 
company  being  fully  performed  and  complied 

with, 

"It  is  an  essential  part  of  this  agreement  and 
to  be  a  condition  of  said  lease,  that  the  lessees 
of  said  hotel  company  cause  to  be  erected  on 
said  premises  a  hotel  of  in  the  neighborhood  of 
200  rooms  and  to  cost  approximately  $350,- 
000.00  or  more  for  the  building,  and  to  furnish 
same  with  furniture  and  equipment  to  cost  i«>- 
proximately  $100,000.00. 

"The  note  above  referred  to  is  to  stand  as 
security  for  the  starting  of  the  erection  of  said 
hotel  on  or  before  July  1,  1920,  and  in  event 
of  failure  to  start  erection  of  hotel  within  that 
time,  this  agreement  and  lease  thereunder  to 
be  and  become  null  and  void,  but  said  note,  nev- 
ertheless, to  be  paid  by  the  makers  thereof  to 
the  Suipmit  Avenue  Building  Company. 

"It  is  understood  and  agreed  that  a  formal 
lease  is  to  be  executed  by  the  Summit  Avenue 
Building  Company  to  the  hotel  company  em- 
bodying the  above  terms  and  conditions  and 
further  containing  the  covenants  by  the  les- 
sees to  pay  all  state,  county,  municipal,  or  oth- 
er taxes  or  assessments  against  said  property 
or  assessments  for  paving  streets  or  sidewalks 
adjacent  thereto.  Said  property  shall  not  be 
used  during  continuance  of  lease  for  any  pur- 
pose other  than  hotel  purpose,  except  it  may 
have  a  barber  shop  or  other  stores  in  hotel 
building,  and  in  order  to  entitle  the  lessee  to 
exercise  option  and  purchase  said  property  at 
end  of  the  eight  years,  the  hotel  as  herein  above 
specified,*  must  be  fully  built  and  completed  dur- 
ing the  period  of  lease." 

Plaintiff  alleges  that  the  defendants,  after 
entering  Into  the  foregoing  agreement,  failed 
and  refused  to  perform  their  part  of  the  con- 


tract by  declining  to  form  the  hotel  company 
and  by  refusing  to  execute  the  rental  note  as 
contemplated  by  the  memorandum  of  agree- 
ment. This  suit  is  to  recover  the  sum  of  $6,- 
000;  plaintiff  contending  that,  under  the 
terms  of  the  contract,  said  amount  was  to  be 
paid  in  any  event  From  a  verdict  and  Judg- 
ment in  favor  of  the  defendants,  the  plain- 
tiff appealed. 

J.  S.  Duncan  and  R^  O.  Strudwick,  both 
of  Greensboro,  for  appellant. 

Cooke  &  Wyllie  and  A.  L.  Brooks,  aU  of 
Greensboro,  for  appellees. 

STACY,  J.  The  execution  of  the  contract, 
here  sued  on,  is  admitted  by  the  defendants; 
but  they  alleged  that  it  was  further  under- 
stood and  agreed  between  the  parties,  at  the 
time  of  the  making  of  said  memorandum  of 
agreement,  that,  if  the  hotel  corporation  were 
not  organized  within  the  stipulated  period 
of  10  days,  ''the  whole  business  would  be  off, 
and  that  there  should  be  nothing  to  it,  and 
that  it  would  not  be  binding  on  any  one." 
There  is  no  allegation  of  fraud  or  mistake. 

It  will  be  observed  that  this  allied  oral 
contemporaneous  agreement  is  at  varianoe 
with  and  contradicts,  the  terms  of  the  writ- 
ten contract  The  defendants,  therefore,  are 
not  in  position  to  show  It  by  parol  evidence. 
White  V.  Fisheries  Prod.  Co.,  at  the  preset 
term  (N.  O.)  Ill  S.  B.  182,  and  cases  thwft 
dted.  The  first  year's  rent  ci  $6,000  was  to 
be  paid  on  January  1,  1920.  It  is  true  the 
contract  provided  that  this  might  be  arrang- 
ed by  the  execution  .of  an  interest-bearing 
note,  payable  July  1,  1920;  but  it  was  fur- 
ther stipulated  that,  in  the  event  the  under- 
taking proved  to  be  a  failure,  nevertheless 
the  rental  note  in  question  was  to  be  paid 
to  the  plaintiff.  The  note  was  not  executed, 
but  this  was  a  breach  of  the  agreemeit  by 
the  defendants  themselves,  and  hence  they 
are  not  in  position  to  take  advantage  of  it 
To  permit  the  defendants  to  show  that  the 
entire  contract  was  to  become  null  and  void 
upon  their  failure  to  organize  the  hotel  com- 
pany within  the  given  period  of  10  days 
would  be  to  aUow  the  defendants  to  annex 
a  condition  subsequent  to  their  agreement 
and  in  direct  ccmtradiction  of  the  express 
stipulation  of  the  written  instnunent  This 
may  not  be  done  under  our  rules  of  proce- 
dure. Bowser  v.  Tarry,  156  N.  C.  3»,  72 
S.  E.  74. 

The  defendants  having  admitted  the  exe- 
cution of  the  contract  and  failing  to  allege 
or  to  show  any  valid  defense  to  its  enforce- 
ment, it  follows  that  his  honor  should  have 
directed  a  verdict  in  faviHr  of  the  idaintiff. 

New  triaL 
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BERRY  et  al.  v.  HYDE  COUNTY  LAND   & 
LUMBER  CO.    (No.   10.) 

(Supreme  Court  of  North  Oarolina.    April  26, 

1922.) 

«.  Pleading  ^=»l80(2)*Complalnt  as  well  as 
replication  held  on  oontract,  so  that  there 
was  no  departure. 

Complaint  as  well  as  replication  held  to  be 
on  contract,  so  that  there  was  no  departure; 
the  allegation  in  the  complaint  of  wrongful  acts 
being  ultimately  dependent  on  whether  defend- 
ant had  complied  with  its  alleged  contract. 

2.  Dismissal  and  nonsuit  ^=s>58( I)— Departure 
In  pleading  not  grounil  for  nonsuit. 

Departure  in  pleading  is  not  ground  for 
nonsuit 

3.  Damages  ^^=9163(4)  —  Party  alleging  has 
burden  of  showing  the  quantum. 

•  Plaintiffs  alleging  breach  of  contract  and 
consequential  damages  to  land  and  crops  have 
the  burden  of  showing  the  quantum  of  compen- 
satory damages,  if  any. 

4.  Damages  ^==>2I7— Jury  should  be  clearly  In- 
structed as  to  measure  of  damages  to  land 
and  crops. 

On  submission  of  issues  of  amount  of  dam- 
ages to  land  and  crops,  the  true  measure  of 
damages  should  be  set  forth  with  such  degree 
of  deamess  and  certainty  that  the  jury  will  not 
be  confused  or  misled. 

5.  Trial  ^=s>352( I)— Special  Issue  should  clear- 
ly show  whether  damages  to  land  to  be  as- 
sessed are  permanent  or  temporary. 

A  special  issue  as  to  what  damage,  if  any, 
was  sustained  as  to  the  land  by  breach  of  con- 
tract, should  be  framed  so  as  to  show  definitely 
whether  the  damages  are  permanent  or  tem- 
porary. 

Appeal  from  Superior  Court,  Hyde  County ; 
Allen,  Judge. 

Action  by  It  W.  Berry  and  others  against 
the  Hyde  County  Land  &  liumber  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   New  trial. 

Plaintiffs  were  Joint  owners  of  a  tract  of 
land  containing  about  525  acres,  bounded  on 
the  east  by  the  Gibbs  canal  and  on  the  north 
by  the  Poplar  Ridge  road.  Defendant  enter- 
ed into  a  written  agreement  with  the  plain* 
tiffs  by  which  the  defendant  acquired  the 
right  to  enter  on  plaintiffs*  land  and  to 
widen,  deepen,  maintain,  and  use  the  canal. 
Plaintiffs  gave  their  consent  "for  the  closing 
by  the  proper  legal  authorities  of  Hyde  coun- 
ty of  the  public  road  known  as  the  Toplar 
Ridge  road,*  leading  from  the  Juniper  Bay 
road  to  the  eastern  line  of  the  canal  above 
mentioned,  provided  the  Juniper  Bay  road 
shall  be  established  leading  from  the  point 
on  railroad  bed  to  a  road  where  the  railroad 
bed  crosses  it  along  said  railroad  bed  to  a 
point  on  or  near  said  canal  on  the  Murray 


farm  and  thence  on  the  east  side  of  said  ca- 
nal to  the  point  where  the  Poplar  Ridge  road 
above  mentioned  now  crosses  the  line  of  said 
canal,  and  which  by  the  terms  of  this  agree- 
ment is  to  be  closed."  Plaintiffs  alleged  that 
defendant  wrongfully  dug  the  canal  to  a 
depth  of  8  feet  and  extended  its  width  to 
40  feet  across  the  Poplar  Ridge  road  and  ob- 
structed plaintiffs'  right  of  ingress  and 
egress,  without  providing  a  pass  way  to 
plaintiffs'  land;  and  that  defendant  has 
thereby  impaired  the  value  of  the  plaintiffs* 
land  and  caused  the  destruction  of  their  crop. 
They  assess  their  loss  at  $6,465.  Defendant 
denied  the  material  allegations  of  the  com- 
plaint and  pleaded  the  contract  referred  to, 
and  other  defenses.  Plaintiffs  filed  a  repli- 
cation alleging  a  breach  of  the  contract  by 
defendant  in  failing  to  construct  the  road  as 
agreed.  The  court  submitted  four  issues 
based  upon  the  contract,  the  defendant's  al- 
leged breach,  and  damages  to  the  plaintiffs' 
crops  and  land,  and  these  issues  were  an- 
swered in  favor  of  the  plaintiffs.  Judgment, 
and  appeal  by  defendant. 

Mann  &  Mann,  of  Swan  Quarter,  and 
Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellant. 

Spencer  &  Spencer  and  Clifton  BeU,  all  of 
Swan  Quarter,  for  appellees. 

ADAMS,  J.  [1,  2]  The  defendant  Insists 
that  the  complaint  and  the  replication  are 
inconsistent;  that  in  the  former  the  cause 
of  action  is  ex  delicto  and,  in  the  latter,  ex 
contractu;  and  that  the  issues  submitted  by 
the  court  relate,  not  to  the  tort,  but  to  the 
defendant's  alleged  breach,  of  contract  At 
the  trial  the  defendant  tendered  issues  draft- 
ed upon  allegations  in  tort,  and  contends 
here  that  the  plaintiffs  have  abandoned  the 
cause  of  action  stated  in  the  complaint  and 
now  rely  solely  upon  the  replication.  It  Is 
true,  as  argued  by  the  defendant,  that  a  par- 
ty may  not  be  allowed  in  the  course  of  litiga- 
tion to  maintain  radically  Inconsistent  po- 
sitions, or  to  state  one  cause  of  action  in  the 
complaint  and  in  the  replication  another 
which  is  entirely  Inconsistent.  C.  S.  §  525; 
Undsey  v.  MStchell,  174  N.  O.  458,  93  S.  E. 
955.  But  in  our  opinion  this  principle  is  not 
available  to  the  defendant  as  ground  either 
for  a  nonsuit  or  for  a  new  trial.  As  we  un- 
derstand the  contract,  the  pleadings,  and  the 
evidence,  particularly  the  testimony  of  the 
defendant's  manager.  It  was  in  th^  contem- 
plation of  the  parties  that  the  defendant 
should  construct  or  cause  to  be  constructed 
the  road  called  for  In  the  contract;  and  the 
allegation  and  contention  that  the  defendant 
wrongfully  interfered  with  the  plaintiffs' 
right  of  ingress  and  egress  is  utlmately  de- 
pendent on  the  question  whether  the  defend- 
ant complied  with  its  contract  as  to  the  con- 
struction of  the  road.    In  the  complaint  the 
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plaintiffs  allege  that  the  defendant  wrong- 
fully increased  the  width  and  depth  of  the 
canal  and  thereby  interfered  with  their  right 
of  ingress  and  egress  "without  providing 
plaintiffs  with  a  pass  way  to  their  land/* 
Since  the  plaintiffs  expressly  agreed  to  the 
change  in  the  canal,  the  allegation,  when  rea- 
sonably construed,  appears  to  mean  that  the 
defendant  Interfered  with  the  right  of  in- 
gress and  egress  by  falling  to  construct  the 
road  described  in  the  contract  In  the  deter- 
mination of  this  ultimate  question  it  is  im- 
material, so  far  as  the  issues  are  concerned, 
whether  the  alleged  cause  of  action  be  re- 
ferred to  technically  as  ex  delicto  or  ex  con- 
tractu. We  think,  therefore,  that  his  honor 
properly  declined  to  dismiss  the  action  as  in 
case  of  nonsuit.  If  there  is  a  variance  be- 
tween the  complaint  and  the  replication, 
such  variance  may  be  a  proper  subject  for 
special  instructions,  but  is  not  a  valid  cause 
for  nonsuit.  Edwards  v.  Erwin,  148  N.  O. 
433,  62  S.  E.  545,  16  Ann.  Cas.  393. 

[8-6]  The  defendant,  however,  is  entitled 
to  a  new  trial  for  error  in  his  honor's  in- 
'  structions  as  to  the  third  and  fourth  issues. 
The  burden  upon  each  ol  these  issues  was 
on  the  plaintiffs.  E>ven  If  the  answer  to  the 
first  and  second  issues  entitled  the  plaintiffs 
to  nominal  damages,  still  upon  them  rested 
the  burden  of  showing  by  the  greater  weight 
of  the  evidence  the  quantum  of  compensa- 
tory damages,  If  any,  to  which  they  were  en- 
titled. The  learned  judge  who  tried  the 
case  inadvertently  failed  clearly  to  define 
the  rule  for  the  admeasurement  of  damages 
as  to  the  crops  or  the  land.  For  breach  of 
contracts  or  Injuries  to  property  the  true 
measure  of  damages  should  be  set  forth  with 
such  degree  of  clearness  and  certainty  that 
the  Jury  will  not  be  confused  or  misled.  17 
C.  J.  1061 ;  8  R.  G.  L.  661 ;  Coles  v.  Lumber 
Co.,  150  N.  C.  190,  63  S.  El  736;  Cherry  v. 
Upton,  180  N.  C.  1,  103  S.  B.  912.  Neither 
the  instruction  concerning  "serious  damage 
to  the  crops"  nor  the  instruction  concerning 
the  "material  and  serious  damage  or  materi- 
al depreciation  of  the  value  of  the  land"  em- 
bodies a  dear  statement  of  the  r\ile,  and  it  is 
impossible  to  know  whether  the  damages 
were  or  were  not  properly  awarded.  The 
Jury  should  clearly  understand  whether  the 
damages  to  be  assessed  on  the  fourth  issue 
are  permanent  or  temporary  in  character, 
and  in  either  event  the  proper  rule  should 
6e  applied.  Moreover,  the  foiurth  issue 
should  be  framed  so  as  to  show  definitely,  as 
the  evidence  and  pleadings  may  warrant, 
whether  the  damages  are  permanent  or  re- 
curring. Ridley  v.  R.  R.,  118  N.  C.  996,  24 
S.  E.  730,  32  L.  R.  A.  708;  Parker  v.  R.  R^ 
119  N.  C.  686,  25  S.  E.  722 ;  Brown  v.  Chem- 
ical Co.,  165  N.  C.  421,  81  S.  EX  463. 

It  is  also  doubtful  whether  the  Jury  com- 
prehended the  instruction  that  his  honor  in- 


tended as  to  the  burden  of  proof,  especially 
on  the  fourth  issue. 

Since  a  new  trial  is  granted  for  the  rea- 
sons assigned,  it  is  unnecessary  to  discuss 
the  several  exceptions  relating  to  the  admis- 
sion and  rejection  of  evidence. 

New  trial. 

(183  N.  C.  410) 

WINDER  V.  MARTIN  et  al.     (No.  389.) 

(Supreme  Ck>art  of  North  Carolina.    April  26, 

1922.) 

Landlord  and  tenant  <$=>ri2(2)  —  Breach  of 
lease  waived  by  accepting  rent  for  a  month 
subsequent  to  breach. 

Breach  of  a  lease  by  lessee,  authonaing  for- 
feiture and  re-entry  by  lessor,  is  waived  by  the 
lessor  thereafter  with  knowledge  of  the  breach, 
and  before  cemmencement  of  proceeding  to 
evict  the  lessee,  accepting  from  the  lessee  the 
rent  for  a  month  subsequent  to  the  breach. 

Appeal  from  Superior  Court,  Guilford 
County;    Long,  Judge. 

Summary  proceeding  in  ejectment  by  John 
CX  Winder  against  L.  H.  Martin  and  another 
to  evict  defendants,  as  tenants,  from  the 
premises  of  plaintiff.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Aifirmed. 

John  A.  Barringer  and  R.  M.  Robinson, 
both  of  Greensboro,  for  appellant. 

Thos.  C.  Hoyle  and  F.  P.  Hobgood,  Jr., 
both  of  Greensboro,  for  appellees. 

STA(3Y,  J.  This  was  a  sonunary  proceed- 
ing in  ejectment,  commenced  in  a  court  of  a 
Justice  of  the  peace,  and  tried  de  novo  on 
appeal  to  the  superior  court  of  Guilford 
county.  From  the  Judgment  of  the  iBitet 
court,  the  case  comes  to  us  for  review. 

Defendants  rented  the  premises  in  con- 
troversy to  be  used  by  them  in  selling  petro- 
leum products,  through  means  of  a  filling 
station  erected  thereon,  and  for  serving  the 
public  generally  in  regard  to  automobile  sup- 
plies, etc.  The  relation  of  landlord  and 
tenant  and  the  due  execution  of  the  lease 
are  admitted.  It  was  stipulated  as  a  condi- 
tion of  the  rental  contract  that  the  defend- 
ants, while  occupying  said  premises  and  con- 
ducting a  filling  station  thereon,  should  pur- 
chase all  gasoline,  used  by  them  in  their 
business,  from  the  Todd  Oil  (company,  a  co- 
partnership in  which  the  plaintiff  was  inter- 
ested ;  -  and,  upon  failure  to  comply  with  this 
provision,  the  plaintiff  reserved  the  ri^ht 
to  "re-enter  the  said  premises  and  to  expel 
the  lessees  thereftom  without  prejudice  to 
other  remedies."  The  Jury  found  that  this 
stipulation,  or  covenant,  was  breached  by  the 
defendants  on  October  10,  1921;  but  his  hon- 
or entered  Judgment  for  the  defendants  non 
obstante  veredicto,  because  the  plaintiff,  or 
his   duly    authorized    agent,   thereafter   ac- 
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cepted  and  received  Uie  rent  for  said  prem- 
ises for  the  months  of  November  and  Decem- 
ber, 1021,  and  January,  1922. 

This  action  was  instituted  on  November 
18,  1921,  and  tried  on  appeal  in  the  superior 
court  of  Guilford  county,  January  24,  1922, 
The  rent  for  November,  1921,  -was  accepted 
and  received  after  the  alleged  breach  on 
October  10th  and  before  the  institution  of 
this  action  on  November  18th.  The  Decem- 
ber rent  and  the  January  rent  were  received 
after  suit  had  been  filed  and  during  its 
pendency.  t>id  the  plaintiff  by  the  accept- 
ance of  rent,  under  these  circumstances, 
waive  the  breach  as  found  by  the  Jury?  This 
is  the  question  for  decision.  It  is  the  gen- 
erally accepted  rule  that  if  the  landlord  re- 
ceive rent  from  his  tenant,  after  full  notice 
or  knowledge  of  a  breach  of  a  covenant  or 
condition  in  his  lease,  for  which  a  forfeiture 
might  have  been  declared,  such  constitutes 
a  waiver  of  the  forfeiture  which  mfay  not 
afterwards  be  asserted  for  that  particular 
breach,  or  any  other  breach  which  occurred 
prior  to  the  acceptance  of  the  rent.  Or,  to 
state  the  rule  differently,  it  is  generally  held 
that  the  acceptance  of  rent  by  the  landlord, 
with  full  knowledge  of  a  breach  in  the  con- 
ditions of  the  lease,  will  ordinarily  be  treat- 
ed as  an  affirmation  by  him  that  the  contract 
of  lease  is  still  in  force,  and  he  is  thereby 
estopped  from  setting  up  a  breach  in  any  of 
the  conditions  of  the  lease  and  demanding  a 
forfeiture  thereof.  Moses  v.  Loomis,  150 
111.  392,  40  N.  B.  952,  47  Am.  St.  Rep.  194, 
and  note ;   16  R.  0.  L.  1132  et  seq. 

But  plaintiff  cont^ids  that  the  above  rule 
is  not  applicable  to  the  facts  of  the  instant 
case,  because  the  rents  for  the  months  of 
December  and  January  were  accepted  after 
the  institution  of  the  present  suit.  For  this 
position  he  relies  upon  the  case  of  Palmer 
V.  City  Livery  Co.,  98  Wis.  83,  73  N.  W.  559, 
where  it  was  said : 

"The  question  is  whether  the  receipt  of  the 
rent  by  the  plainti£F6  was,  in  the  circumstances, 
a  waiver  of  their  right  to  insist  on  the  for- 
feiture of  the  lease.  It  is  the  settled  law,  no 
doubt,  that  the  landlord  who,  with  knowledge 
of  the  breach  of  the  condition  of  a  lease  for 
which  he  has  a  right  of  re-entry,  receives  rent 
which  accrues  subsequently,  waives  the  breach, 
and  cannot  afterwards  insist  on  the  forfeiture. 
Comber  v.  Hackett,  6  Wis.  323;  Conger  v. 
Duryee,  90  N.  Y.  594.  This  is  on  the  ground 
that  the  landlord  has  an  election.  He  may 
choose  whether  he  will  dedare  the  lease  at  an 
end,  and  re-enter  at  once,  or  whether  he  will 
overlook  the  breach,  and  let  the  lease  remain  in 
force.     Of  course,  he  cannot  do  both,  for  the 
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two  courses  lead  in  opposite  directions;  and, 
because  the  taking  of  rent  which  accrues  sub- 
sequently to  the  breach  is  incompatible  with  a 
rescission  of  the  lease,  it  is  held  that  the  ac- 
ceptance of  rent,  under  such  circumstances,  is 
clear  evidence  of  an  election  to  have  the  lease 
continue  in  force.  The  rule,  being  founded  on 
the  exercise  of  his  option  by  the  landlord,  can 
have  no  place  in  a  situation  where  no  option  is 
afforded  him. 

"The  only  question  here  is  whether  the  rule 
of  election  applies,  in  the  facts  of  this  case. 
Practically  the  question  is  whether  the  plain- 
tiffs were  in  a  situation  in  which  they  had  a 
choice.  .  If  they  had  no  choice  they  could  be 
bound  by  no  electiou.  The  situation  is  dear. 
There  was  a  breach  of  a  condition  of  the  lease 
which  gave  the  plaintiffs  the  right  of  re-entry. 
They  elected  to  terminate  the  lease,  gave  the 
proper  notice,  and  brought  their  proper  action. 
They  obtained  judgment  for  restitution.  The 
defendant  appealed,  and  gave  its  undertaking. 
This  undertakiug  bound  it  to  pay  the  rent,  and 
gave  it  the  right  to  remain  in  possession  dur* 
ing  the  pendency  of  the  appeal.  The  plain- 
tiffs had  no  option  in  the  matter.  It  is  dear 
that  from  that  time  the  occupation  of  the  de- 
fendant was  against  the  consent  of  the  plain- 
tiffs. It  was  not  referable  to  the  lease,  but  to 
the  situation  created  by  the  appeal  and  under- 
taking, and  could  be  no  proper  evidence  that 
the  plaintiffs  had  elected  to  waive  their  right 
to  terminate  the  lease.  So»  the  payment  and  re- 
ceipt of  the  rent  are  referable  to  the  situation, 
and  not  to  the  plaintiffs*  choice.  The  law  does 
not  intend  the  absurd  condusion  that  the  plain- 
tiffs must  forego  all  rents  during  the  pendency 
of  the  appeal,  under  penalty  of  forfeiting  all 
their  rights  in  the  action.  It  has  beeu  at  too 
much  pains  to  secure  such  rents  to  them  for 
that  conclusion.  That  a  party  abides  by  a  sit- 
uation in  which  the  law  places  him  is  no  evi- 
dence that  the  situation  is  of  his  choice,  nor 
binding  upon  him  as  an  dection." 

But  however  sound  this  position  may  be 
with  respect  to  the  acceptance  of  the  Decem- 
ber and  January  rents,  under  the  circum- 
stances here  disclosed,  the  fact  remains  that 
the  November  rent  was  accepted  after  the 
breach,  and  with  full  knowledge  thereof, 
and  before  suit  was  brought  This  would 
constitute  a  waiver  of  the  only  breach  which 
has  been  i>assed  upon  by  the  Jury. 

"Where  forfeiture  of  a  lease  is  incurred  by 
nonpayment  of  rent,  if  the  lessor  receive  from 
the  lessee  rent  subsequenUy  accruing,  the  for- 
feiture is  thereby  waived."  Bichburg  v.  Bart- 
ley,  44  N.  0.  418. 

Therefore,  under  the  fkcts  of  the  instant 
case,  we  think  the  Judgment  d  his  honor 
nrust  be  upheld. 

No  error. 
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(183  N.  C.  405) 

ST.  SINQ  et  al.  v.  AMERICAN  RY.  EXPRESS 

CO.    (No.  337.) 

(Supreme  Court  of  North  Carolina.    April  2d, 

1922.) 

1.  Commerca  ^=:»8(I3)— Fedaral  statutes  con« 
trol  Interstate  shipments. 

Federal  statutes  afford  exclusiye  rule  of 
liability  in  case  of  loss  or  damage  to  interstate 
shipments. 

2.  Carriers  ^=>  1 59 (2)— Rule  requiring  written 
daim  for  damaoes  within  four  months,  rea- 
sonable. 

In  view  of  Act  Cong.  March  4,  1915  (U.  S. 
Oomp.  St.  §  8604a),  a  rule  requiring  written  no- 
tice of  claim  for  damages  against  a  carrier  from 
time  of  delivery,  or  in  case  of  loss  within  four 
months  after  a  reasonable  time  for  delivery  has 
elapsed,  is  reasonable  and  valid. 

3.  Carriers- <$=>  1 65— -EvidMoa  held  to  show  no 
written  statement  of  claim  flied  until  more 
than  six  months  from  time  of  shipment  and 
from  time  when  goods  should  have  been  Ue- 
llvered. 

Evidence  held  to  show  no  written  state- 
ment of  a  daim  for  loss  of  goods  was  filed  and 
nothing  that  could  be  considered  as  a  filing  until 
more  than  six  months  had  elapsed  from  the 
time  of  shipment  and  from^he  time  when  they 
should  have  been  delivered  at  destination. 

4.  Carriers  ^=s>  1 59  (2)— Claim  for  goods  lost 
not  within  exception  of  statute  as  to  notloow' 

Where  a  claim  against  a  carrier  was  for 
absolute  loss  of  goods  in  breach  of  the  con- 
tract of  carriage,  and  no  notice  of  the  claim 
was  filed  within  four  months,  it  was  not  within 
the  proviso  of  Act  Cong.  March  4,  1915  (U.  S. 
Comp.  St.  §  8604a),  providing  that  if  the  dam- 
age complained  of  was  due  to  delay  or  damage 
while  being  loaded  or  unloaded,  or  damaged  in 
transit  by  carelessness  or  negligence,  then  no 
notice  or  claim,  or  filing  claim  shall  be  required 
as  a  condition  precedent  to  recovery. 

Appeal  from  Superior  Court,  Durham 
County;    Daniels,  Judge. 

Action  by  William  St.  Sing  and  another 
against  the  American  Railway  Express  Com- 
pany. From  judgment  of  nonsuit,  plaintiffs 
except  and  appeal.  No  error,  and  judgment 
affirmed. 

The  action  is  to  recover  damages  for  the 
value  of  a  package,*  to  wit,  a  bicycle  motor 
attachment,  bought  in  St.  Louis,  Mo.,  and 
shipped  with  defendant  to  plaintiffs  at  Dur- 
ham, N.  0.,  under  a  uniform  express  receipt 
and  contract  of  carriage,  and  which  was 
never  delivered  to  plaintiffs,  the  consignees. 
At  the  close  of  plaintiffs'  evidence,  on  mo- 
tion, there  was  judgment  of  nonsuit,  and 
plaintiffs  excepted  and  appealed. 

J.  W.  Barbee,  of  Durham,  for  appellants. 
W.  B.  Guthrie,  of  Durham,  for  api)ellee. 


HOKE,  J.  There  were  facts  in  evidence 
tending  to  show  that  in  February,  1920,  Wil- 
liam St.  Sing,  the  father,  ordered  for  his 
minor  son  and  coplaintiff,  Macon  St.  Sing, 
from  H.  R.  Geer,  St.  Louis,  Mo.,  a  bicycle 
motor  attachment,  sending  the  price,  $40, 
per  post  office  order;  that  about  the  time 
the  article  should  have  been  received  (seven 
or  eight  days)  plaintiff  made  inquiry  for  the 
package  at  the  express  office  In  Durham, 
and,  being  informed  that  no  such  package 
was  in  hand,  plaintiff  commenced  a  corre- 
spondence with  the  vendor  at  St  Louis,  and 
also  took  it  up  with  the  Post  Office  Depart- 
ment, thinking  the  package  might  have  been 
sent  by  parcel  post,  and  finally,  in  Septem- 
ber, 1920,  plaintiff  procured  from  Geer  &  (3o. 
the  express  receipt  showing  same  had  been 
shipped  with  defendant  as  conunon  carrier, 
under  a  uniform  express  receipt,  c(mtainlng, 
am<Mig  others,  the  following  stipulation: 

**7,  Except  where  the  loss,  damage  or  injury 
complained  of  is  due  to  delay  or  damage  while 
being  loaded  or  unloaded,  or  damaged  in  tran- 
sit by  carelessness  or  negligence,  as  conditions 
precedent  to  recovery  claims  must  be  made  in 
writing  to  the  originating  or  delivering  carrier 
within  four  months  after  delivery  of  the  prop- 
erty, or  in  case  of  failure  to  make  delivery,  then 
within  four  months  after  a  reasonable  time  for 
delivery  has  elapsed,  and  suits  for  loss, -damage 
or  delay  shall  be  instituted  only  within  two 
years  and  one  day  after  delivery  of  the  prop- 
erty, or  in  case  of  failure  to  make  delivery,  then 
within  two  years  and  one  day  af  teir  a  reasonable 
time  for  delivery  has  elapsed.' 


fi 


That  as  soon  as  plaintiff  obtained  receipt 
it  was  exhibited  to  express  agents,  who  in- 
formed plaintiff  it  would  be  necessary,  in 
order  to  file  an  intelligent  statement  of  his 
claim,  that  he  should  have  the  invoice.  This 
was  procured  in  about  three  or  four  weeks 
longer,  and  both  left  with  the  company's 
agents  at  Durham.  The  package  was  never 
received  by  plaintiffs  or  either  of  them,  and 
no  formal  or  written  claim  for  the  loss  was 
ever  made  or  filed  with  the  company  or  its 
agents  other  than  leaving  with  them  the 
express  receipt  and  invoice  as  stated,  and 
which  was  in  October,  1920. 

There  was  further  evidence  permitting  the 
inference  that  the  shipment  had  in  the  usual 
course  been  sent  to  Richmond  and  disposed 
of,  as  for  unclaimed  goods,  and  could  not 
now  be  recovered;  the  letter  of  defendant 
asserting  nonliability  on  the  contract  of  car- 
riage being  as  follows: 


•*^ 


'Durham,  N.  C,  February  11,  1921. 

''Mr.  Macon  St.  Sing,  1016  Halloway  Street 
Durham,  N.  C. — ^Dear  Sir:  Referring  to  your 
claim  of  $40.00  account  of  nondelivery  of  one 
motor. 

"The  motor  which  the  claim  agent  located  in 
the  no  mark  bureau  at  Richmond,  Va.,  had  been 
disposed  of  before  we  requested  it  forwarded  to 
this  oflicc,  and  it  cannot  be  recovered. 
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"In  yiew  of  the  fact  that  the  daim  was  not 
presented  until  October  18,  1920,  while  ship- 
meDt  was  made  February  24,  1920,  the  daim 
agent  instructs  that  your  daim  be  dedined  un- 
der artide  7  of  the  uniform  express  receipt 
Therefore  I  am  returning  to  you  all  papers 
submitted  with  your  claim  and  dosing  my  file. 
It  is  to  be  regretted  that  you  did  not  make 
daim  within  the  four  months  and  one  week  time 
limit. 

•^ours  very  truly,  [Signed]    O.  T.  Branson, 

Agent." 

[1 , 2]  Upon  these  the  t&cts  chiefly  rele- 
vant, we  must  approve  the  ruling  by  which 
the  judgment  of  nonsuit  has  been  entered. 
This  being  an  interstate  shipment,  the  fed- 
eral statutes  applicable  and  the  authorita- 
tive decisions  thereon  afford  the  exclusive 
rule  of  liability  in  these  cases,  and  by  them 
it  is  dearly  recognized  that  a  rule  requir- 
ing that  the  party  aggrieved  by  breach  of 
contract  of  carriage,  and  as  condition  pre- 
cedent to  recovery,  shall  file  with  the  com- 
pany a  written  claim  of  his  damages  within 
four  months  from  time  of  delivery,  or,  in 
case  of  loss  within  four  months  after  a  rea- 
sonable time  for  delivery  has  elapsed,  is  rea- 
sonable and  valid.  Texas  &  Pacific  Ry.  r. 
Leatherwood,  250  U.  S.  p.  478,  39  Sup.  Ot 
517,  63  L.  Ed.  1096;  Georgia,  etc.,  Railway 
V.  Blish  Milling  CJo.,  241  U.  S.  p.  190,  36  Sup. 
Ct.  541,  60  Lr.  Ed.  948 ;  Taf  t  v.  Railroad,  174 
N.  C.  p.  211,  93  S.  E.  752 ;  Phillips  v.  Railroad 
172  N.  0.  86,  89  S.  B.  1057 ;  88,  part  1,  U. 
S.  Statutes  at  Large,  c.  176,  pp.  1196,  1197, 
and  also  in  U.  S.  Compiled  Statutes  1918,  | 
8604a;  the  same  being  set  out  in  Mann  v. 
Transportation  Co.,  176  N.  C.  pp.  104,  105, 
96  S.  B.  731. 

[8]  From  the  facts  in  evidence  it  very 
dearly  appears  that  no  written  statement 
Jias  ever  been  filed  with  the  company  or  its 
agents  for  this  daim  and  nothing  that  could 
in  any  way  be  considered  as  a  filing,  until 
more  than  six  months  had  elapsed  from  the 
time  of  shipment  and  from  the  time  when 
the  same  should  have  been  delivered  at  Dur- 
ham, the  point  of  destination,  and,  by  the 
express  terms  of  the  contract  of  carriage 
entered  iuto  between  the  parties,  the  plain- 
tiff's right  of  action  is  barred. 

[4]  True,  the  federal  statute  above  refer- 
red to  contains  the  provision: 

"That  if  the  loss,  damage,  or  injury  com- 
plained of  was  due  to  delay  or  damage  while 
being  loaded  or  unloaded,  or  damaged  in  transit 
by  carelessness  or  negligence,  then  no  notice  of 
daim  nor  filing  of  daim  shall  be  required  as  a 
condition  precedent  to  recovery.*' 

But  there  is  no  allegation  or  suggestion 
that  the  injury  here  complained  of  comes 
within  the  purport  or  meaning  of  the  pro- 
viso, but  the  claim  is  for  absolute  loss  of 
goods  in  breach  of  the  contract  of  carriage^ 
and  disposed  of  in  the  usual  way  after  the 


time  for  filing  the  claim  had  elapsed,  and 
presents  a  typical  instance,  calling  for  ap- 
plication of  the  contract  stipulation  pro- 
tecting a  company  from  liability. 

It  may  be  well  to  note,  also,  that  there 
Is  no  daim  or  suggestion  that  defendant 
company  has  realized  any  substantial  val- 
ue on  sale  of  goods,  or  that  it  is  liable  for 
the  proceeds  on  the  equitable  principle  of 
indebitatus  assumpsit,  a  question  not  now 
presented  or  determined;  but  the  action,  ar 
stated,  is  brought  for  damages  suffered  bj 
breach  of  defendant's  contract  of  carriage 
and'  against  which  defendant  is  protected 
by  plaintiff's  failure  to  file  their  claim  with- 
in the  time  stipulated. 

There  is  no  error,  and  the  judgment  ot 
nonsuit  is  afllrmed. 

Afiirmed. 


(183  N.  C.  T86) 
STATE  V.  BARKSDALE.     (No.  405.) 

(Supreme  Court  of  North  Carolina.    April  26^ 

1922.) 


CrimlnaJ    law    ^=s»tl06(3)— Appeal    dismissed 
for  faJlure  to  seasonably  docket  rBcord. 

Where  defendant  was  convicted  and  ap- 
pealed at  the  July  term,  but  the  record  was 
not  docketed,  and  certiorari  was  not  applied 
for,  upon  a  filing  of  a  transcript  of  the  record 
proper  on  appeal  at  the  fall  term,  the  appeal 
will  be  dismissed. 

Api)eal  from  Superior  Court,  Richmond 
County;    Finley,  Judge. 

B.  W.  Barksdale  was  convicted  of  solidt- 
ing  orders  tor  intoxicating  liquors,  and  ap- 
peals.   Appeal  dismissed. 

See,  also,  181  N.  C.  621,  107  S.  B.  605. 

Gibbons  &  Le  Grand,  of  Hamlet,  and  Trav- 
is &  Travisr  of  Halifax,  for  appellant 

J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CJURIAM.  Though  the  defendant  was 
convicted  and  appealed  at  July  term,  1921, 
of  Richmond,  the  record  was  not  docketed 
here,  nor  was  any  certiorari  applied  for,  up- 
on a  filing  of  the  transcript  of  the  record 
proper  on  appeal  at  the  fall  term  of  this 
court.  Indeed  the  appeal  was  not  docketed 
here  until  April  11,  1922.  The  motion  of  the 
Attorney  General  to  dismiss  must  be  allowed. 
This  has  been  the  uniform  practice  of  the 
court,  as  was  held  at  this  term  in  State  v. 
Johnson,  110  S.  E.  782,  opinion  filed  Mardi 
1,  1922,  where  the  matter  is  fully  discussed 
with  full  dtation  of  authorities. 

Indeed  this  has  been  the  uniform  practice 
in  accordance  with  the  rules  of  the  court  in 
both  civil  and  criminal  cases.  Among  the 
more  recent  cases  are  Howard  v.  Speight, 
180  N.  C.  654,  104  S.  E.  35,  citing  numerous 
precedents.     At  last  term  the  same  ruling 
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was  reaffirmed  In  Buggy  Co.  t.  McLamb,  182 
N.  C.  762,  108  S.  B.  844 ;  Kerr  y.  Drake,  182 
N.  C.  765,  108  S.  E.  3d3 ;  Tripp  y.  Somersett, 
182  N.  C.  768,  108  S.  E.  633;  and  State  v. 
Satterwhite,  182  N.  G.  892,  109  S.  E.  862,  in 
which  last  case  the  rule  was  again  reaffirmed 
with  full  citation  of  authoritiea 
Appeal  dismissed. 


(183  N.  C.  415) 

GATEWOOD  V.  FRY.     (No.  413.) 

(Supreme  Court  of  North  Carolina.    April  26, 

19220 

1.  Logs  and  logging  ^=93(11)— Parcbaser  of 
timber  held  under  oontraot  entitled  to  three 
years  to  remove  it. 

Where  defendant  purchased  certain  timber 
and  contracted  to  cut  and  remove  it  within 
three  years  unless  the  land  was  sold  to  a  pur- 
chaser desiring  to  clear  it,  in  which  case  de- 
fendant was  to  remove  his  timber  from  the 
number  of  acres  such  purchaser  desired  to  dear 
within  six  months,  and  the  land  was  purchased 
by  plaintiff,  who,  although  he  did  not  intend  to 
clear  it,  gave  the  defendant  notice  to  remove 
all  of  his  timber,  the  defendant  was  entitled  to 
three  years  within  which  to  remove  it. 

2.  Contracts  ^=»2I3(I)— Time  for  performance 
not  extended  by  Injunction  prohibiting  per- 
formance. 

Where  performance  Is  prevented  by  an  in- 
juDction,  the  time  limited  in  the  contract  is  not 
extended  under  C.  S.  |  413,  providing  that 
the  time  of  stay  by  injunction  is  not  part  of 
the  time  limited  for  the  commencement  of  an 
action. 

3.  Logs  anil  logging  ^=>3(I5)— Buyer  prevent- 
ed from  removing  timber  held  entitled  to  its 
full  value. 

Where  a  buyer  of  timber  is  wrongfully 
prevented  from  removing  it  until  the  time  for 
removal  had  expired,  he  can  recover  its  full 
value. 

4.  Set-off  and  counterclaim  <&=»36— Damages  to 
time  of  trial  awarded  on  counterclaim. 

Where  a  coonterclaim  arose  out  of  the 
transaction  upon  which  the  complaint  .  was 
based,  the  amount  due  on  the  counterclaim 
down  to  the  time  of  trial  was  properly  awarded. 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;  Lane,  Judge. 

Action  by  W.  S.  Gatewood  against  O.  C. 
Fry.  From  a  judgment  of  nonsuit  for  plain- 
tiff and  judgment  for  defendant  on  a  ooun- 
terclaim,  plaintiff  appeals.    Affirmed. 

The  action  was  instituted  by  issuance  of 
summons  of  date  February  24,  1919,  which 
was  served  on  March  4,  1919,  and  the  pur- 
pose is  to  recover  damages  of  defendant  for 
wrongfully  cutting  timber  trees  from  lands 
claimed  by  plaintiff,  and  to  restrain  defend- 
ant from  further  cutting  till  the  hearing ;  an 
injunction  order  restraining  any  further  cut- 


ting till  the  final  hearing  being  issaed  and 
served  on  defendant  In  the  cause.  There  was 
answer  filed  denying  any  wrongful  catting  of 
timber  as  alleged,  and  a  farther  answer  by 
way  of  counterclaim  for  damages  suffered 
by  defendant  by  reason  of  wrongful  int^- 
ference  with  defendant's  cutting  and  carry- 
ing off  of  said  timber,  alleged  by  defendant 
to  be  in  pursuance  of  his  rights  of  ownership 
in  said  timber.  At  the  dose  of  the  evidaice, 
on  motion,  there  was  judgment  of  nonsnlt  as 
to  plaintiff's  cause  of  action,  and,  on  Issue 
submitted  as  to  amount  of  defendant's  coun- 
terclaim, there  was  verdict  in  defendant's 
favor  for  $350.  Judgment  on  the  verdict  for 
defendant,  and  plaintiff  excepted  and  ap- 
pealed. 

n.  L.  Spence,  of  Carthage,  for  appellant. 
H.  F.  SeaweU,  of  Carthage,  for  appellee 

HOKB,  J.  From  the  facts  in  evidence  it 
appears  that  the  land  and  timber  thereon 
belonged  to  Mrs.  Maggie  H.  Graves;  and  that 
on  the  17th  day  of  October,  1916,  she  and  her 
husband,  by  deed  properly  proven  and  regis- 
tered, conveyed  to  defendant,  C.  C.  Try,  the 
merchantable  timber  on  said  land,  with  rU^t 
to  cut  and  remove  same  within  three  years 
from  the  date  of  the  instrument,  and,  as  a 
limitation  on  this  right  of  three  years  to  cut 
and  remove,  the  deed  contained  the  follow- 
ing: 

"Provided,  that  the  parties  of  the  first  part 
do  not  sell  and  convey'  said  lands  during  said 
period,  and  io  the  event  that  said  parties  of 
the  first  part  sell  and  convey  said  lands  on 
which  said  merchantable  timber  suitable  for 
making  merchantablo  lumber  and  cross-ties 
are  located  and  situated,  then  and  in  that  event, 
if  the  party  to  whom  the  parties  of  the  first 
part  sell  and  convey  said  lands,  desire  to  use 
and  clear  any  of  said  lands  for  farming  pur- 
poses, or  any  other  purposes,  then  he  or  they* 
are  to  give  the  party  of  the  second  part,  his 
heirs  or  assigns,  six  months  notice  in  writing 
his  or  their  intention  of  wanting  to  use  said 
lands,  or  the  number  of  acres  on  said  tract  of 
land,  and  the  party  of  the  second  part  agrees 
to  either  cut  the  remaining  said  timber  situated 
on  said  tract  of  land,  or  the  number  of  acres 
indicated,  and  designated  by  the  said  purchaser, 
which  he  wants  to  clear,  or  to  move  off  of  said 
portion  of  said  tract  of  land  and  release  all 
claims  and  rights  to  any  timber  on  said  lands 
stipulated  and  designated  in  said  written  no- 
tice." 

It  further  appears  that  on  July  17,  1918. 
Mrs.  Maggie  Graves  and  her  husband  sold 
said  land  to  plaintiff  for  $850,  $100  of  whidi 
was  paid  down  and  balance  evidenced  by 
plaintiff's  note  for  $750,  which  has  not  been 
paid,  and  said  parties  executed  their  bond 
to  make  title  to  said  land  on  payment  of 
purchase  price.  Proper  probate  of  said  pa- 
per was  had  and  same  put  on  regrlstry  March 
10,  1919.  On  obtaining  the  bond  for  title, 
plaintiff  caused  a  notice  to  be  written  and 
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served  on  defendant  on  August  7,  ldl8,  in 
terms  as  foUows: 

'*Thi8  18  to  notify  yon  that  I  have  bought 
the  land  owned  by  Mrs.  Maggie  H.  Graves  near 
Bethlehem  Church  on  which  you  bought  her 
cross-ties,  and  if  you  have  not  already  removed 
all  the  timber,  which  you  bought  from  her,  which 
was  on  this  land,  yon  will  do  so  in  the  next 
SIX  months,  as  I  shall  take  charge  of  this  tim- 
ber and  land  at  that  time,  and  shall  not  allow 
any  more  to  be  removed  by  you,  as  per  your 
contract  with  BIr.  G.  G.  Graves  and  Mrs.  Mag- 
gie H.  Graves,  as  I  shall  desire  to  use  all  of 
said  land  for  farming  purposes  and  other  pur- 
poses. This  is  your  notice,  as  per  said  con- 
tract** 

There  was  also  evidence  tending  to  sdiow 
that  defendant  conld  and  would  have  cut  and 
removed  all  of  the  timber  within  the  six 
months  after  notice  given,  and,  further,  that 
some  of  the  timber  had  been  cut  by  defend- 
ant after  expiration  of  the  six  months'  no- 
tice and  before  injunction  order  served. 

Plaintiff,  among  other  things,  testified  in 
^ect  that  he  had  bought  the  land  on  specu- 
lation, intending  to  sell  same  to  the  four 
Digg&  boys,  and  that  plaintiff  had  no  intent 
or  purpose  to  clear  any  part  of  the  land  him- 
self;  that  the  Diggs  boys  had  said  that  they 


required  for  improving.  "In  case  of  ^e  if 
the  persons  to  whom  same  is  conveyed  desire 
to  use  or  dear  same  land  for  farming  pur- 
poses or  any  other,  notice  shall  be  given  of 
their  intention  to  use  same  or  the  number  of 
acres  thereof,"  is  the  language  of  the  stipu- 
lation. 

Plaintiff,  a  witness  in  his  own  behalf,  testi- 
fied in  effect  that  he  bought  and  held  the 
land  for  speculation,  and  had  no  intent  him- 
self of  clearing  the  same  or  any  part  of  it; 
that  he  had  never  sold,  nor  does  it  satisfac- 
torily appear  that  he  had  ever  made  any 
binding  contract  to  sell,  to  the  Diggs  broth- 
ers, nor  is  there  any  notice  from  them  of  any 
desire  or  intent  on  their  part  to  dear  said 
land.  The  plaintifTs  own  testimony  shows 
that  his  notice  is  not  efficient  for  the  pur- 
pose intended,  and  defendant  therefore  un- 
der his  purchase  had  until  October  17,  1919, 
to  cut  and  remove  th^  timber,  and  plalntiflL*s 
cause  of  action  has  been  properly  dismissed 
as  on  Judgment  of  nonsuit 

[2Q  As  to  the  counterdalm,  section  418, 
Consolidated  Statutes,  which  provides  that, 
when  commencement  of  action  is  stayed  by 
junction,  the  time  of  the  continuance  of  the 
injunction  is  no  part  of  the  time  limited  for 
the  commencement  of  the  action,  as  its  terms 


were  going  to  dear  it,  but  refused  to  take  clearly  import,  affects,  and  Is  intended  to 

the  land  when  they  found  there  was  a  dls^  affect  only  a  litlgant*s  right  to  prosecute  an 

pute  about  it,  etc.  action  in  court  as  fixed  by  the  statute  and 

There  was  evidence  for  plaintiff  that  the  does  not  as  a   rule  operate  to  extend   or 

value  of  the  timber  on  the  land  when  time  prolong  a  time  limit  or  a  property  right  as 


for  notice  expired  was  from  $150  to  $225. 


determined  by  the  contract  of  the  parties. 


There  was  evidence  for  defendant  that  the   25  Cyc.  1284,  dtlng  Paul  v.  Fidelity  Gas.  Ck>., 
value  of  the  timber  on  the  land  at  the  end   186  Mass.  413,  71  N.  B.  801,  104  Am.  St 


of  the  six  months  and  which  defendant  was 
prevented  from  cutting  by  restraining  order, 
etc.,  was  from  $700  to  $1,000. 

Upon  this  the  testimony  chiefly  pertinent, 
the  court  on  motion,  as  stated,  entered  judg- 
ment of  nonsuit  as  to  plaintiff's  cause  of 
action,  and  submitted  an  issue  as  to  amount 
of  damages  suffered  by  defendant  by  '^reason 
of  matters  set  up  In  the  answer,  and  on  ac- 
count of  the  restraining  order  and  injunc- 
tion Issued  in  the  cause."  The  Jury  In  re- 
sponse to  issue  have  assessed  the  damages  of 
defendant  at  $350.  ThQre  was  Judgment  on 
the  verdict,  and  no  reason  is  shown  for  dis- 
turbing the  results  of  the  trial. 

[1]  From  the  facts  in  evidence  we  are  of 
opinion  that  plaintiff  had  acquired  no  such 
interest  in  the  timber  and  had  no  such  pur^ 
pose  concerning  the  property  as  gave  him  the 
right  by  six  months'  notice  to  terminate  or 
shorten  the  time  for  cutting  and  removing 
the  same,  held  by  defendant  under  his  con- 
tract. From  a  perusal  of  the  stipulation,  it 
is  clear  that  such  right  is  restricted  to  an 
owner  at  the  time,  whose  purpose  was  to 
dear  and  cultivate  or  improve  it,  and  then 
only  to  the  extent  of  the  proposed  dearingi 


594 ;  Wilkinson  v.  Fire  Insurance  Co.,  72  N. 
Y.  499,  28  Am.  "Rep.  166. 

[3]  Defendant,  therefore,  being  in  a  posi- 
tion to  cut  and  remove  this  timber  within  the 
time  limit  of  the  contract,  and  his  right  to 
do  so  having  been  wrongfully  stayed  by  in- 
junction until  such  time  had  expired.  Is  en- 
titled to  recover  the-  full  net  value  of  the 
timber  as  damages  for  such  wrongful  inter- 
ference. Williams  v.  Parsons,  167  N.  O.  629, 
83  S.  E.  914. 

In  the  Williams  Case,  Just  cited,  tlie  inter- 
ference complained  of  was  by  conduct  in 
pais ;  but,  as  to  the  award  of  damages,  there 
is  no  distinction  in  prlndple  between  that 
and  a  case  where  the  wrongful  Interference 
was  under  color  of  court  process,  whldi  was 
procured  on  a  basdess  claim. 

[4]  And  the  counterdalm  being  one  aris- 
ing out  of  the  same  transaction  or  growing 
out  of  same  controversy,  it  is  permissible  to 
ascertain  and  award  the  amount  down  to  the 
time  of  trial.  Smith  v.  Froidi,  141  N.  C.  1, 
53  S.  E.  435. 

We  find  no  error  In  the  proceedings,  and 
the  Judgment  for  defendant  is  afllrmed. 

No  error. 


714 


Ul  SOUTHEASTERN  REPOBTEB 


(N.a 


(183  N.  C.  340) 

TYREE  V.  TUQOR  et  al.     (No.  360.) 

(Supreme  Court  of  North  Carolina.    April  19, 

1922.) 

1.  Master  and  servant  ^::s>30l( I)— Automobile 
owner  held  liable  for  son's  negligence. 

Where  an  automobile  owner,  knowing  the 
reckless  character  of  his  16  year  old  son,  gave 
him  permission  to  use  the  car  to  convey  a  young 
lady  to  and  from  a  dance,  he  was  liable  for  his 
Bon's  negligent  driving  causing  her  death. 

2.  Negligence  <3=>93(l)— Guest  in  automobile 
reciuesting  driver  to  increase  speed  held  not 
negligent. 

In  an  action  for  the  death  of  an  occupant  of 
an  automobile,  a  plea  of  contributory  negli- 
gence, alleging  that  the  negligent  rate  of  speed 
and  manner  of  driving  was  due  to  a  request  of 
and  was  approved  by  the  occupant,  is  insuffi- 
cient as  not  showing  that  the  occupant  was  an 
employer  or  had  any  control  over  the  operation 
of  the  automobile. 

3.  Negligence  <@=»l22(l)~Defendant  has  bur- 
den of  proving  oontributory  negligence. 

In  an  action  based  on  negligence,  the  de- 
fendant has  the  burden  of  proving  contribu- 
tory negligence. 


4.  Negligence  ^=:»l  32 (5)— Request  by  guest  In 
automobile  to  driver  held  not  admissible  to 
show  oontributory  negligenoe. 

In  an  action  for  the  death  of  an  occupant 
of  an  automobile  under  the  plea  of  contribu- 
tory negligence,  evidence  that  the  occupant  re- 
quested the  driver  "to  get  her  home  in  a  hurry" 
was  properly  excluded,  as  not  showing  that  the 
occupant  had  any  control  over  the  driver  or 
that  the  request  was  the  proximate  cause  of 
the  accident. 

5.  Negligence  ^=>93( I)— Remarks  of  guest  In 
automobile  held  not  proximate  oause  of  ac- 
cident. 

Where  a  father  negligently  allowed  a  son 
with  a  reputation  for  reckless  driving  to  con- 
vey a  young  lady  to  a  dance  in  the  father's  au- 
tomobile, the  remarks  of  the  young  lady  that 
she  liked  fast  driving  and  wanted  to  get  home 
ahead  of  another  car  were  not  the  proximate 
cause  of  an  accident  resulting  from  excessive 
speeding. 

6.  AppeaJ  and  error  ^s»l 004(1)  —  Amount  of 
verdict  held  not  reviewaMe. 

In  an  action  for  wrongful  death,  the  amount 
of  the  verdict  is  not  reviewable  on  appeal. 

7.  Death  ^=:>99(3)— $15,000  for  death  of  young 
girl  held  not  excessive. 

A  verdict  of  $15,000  for  the  death  of  a 
bright  16  year  old  girl  is  not  so  excessive  as  to 
be  disturbed  on  appeal. 

Stacy  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Long,  Judge. 

Action  by  L.  P.  Tyree,  administrator, 
against  George  C.  Tudor  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 


This  case  was  before  the  court,  181  N.  0. 
215,  106  S.  E.  675,  where  the  facts  are  fully 
stated. 

Bynum  Tudor,  son  of  the  defendant  Geo. 
C.  Tudor,  at  the  time  the  plalntilTs  intestate 
was  killed  in  the  automobile  wreck,  was 
something  over  16  years  of  age,  living  with 
his  father  under  his  care  and  custody.  The 
father  was  the  owner  of  two  automobiles  kept 
on  his  premises  and  which  he  permitted  his 
son  to  drive  at  his  pleasure,  sometimes  alone 
and  at  other  times  with  the  family. 

On  June  19,  1918,  at  a  dance  for  young 
people  at  the  Country  Club  on  the  concrete 
road  three  miles  west  of  Winston,  Bynum 
Tudor  invited  Ruth  Tyree,  the  plalntiflf's  in- 
testate, a  young  girl  something  under  16 
years  of  age,  to  go  to  the  dance  with  him.  It 
is  admitted  and  was  in  evidence  that  he 
first  asked  his  father  for  the  large  car  (which 
was  the  Hudson  touring  car),  but  his  father 
directed  him  to  take  the  Bulck  Six  roadster, 
which  was  a  small  car  owned  by  his  father. 
Just  before  going  to  the  dance,  liquor  was 
secured  by  Geo.  Tudor,  an  elder  brother  of 
Bynum,  who  was  also  a  minor  in  the  home 
of  his  father,  which  was  placed  In  the  Buick 
roadster.  On  the  night  prior  to  the  dance  a 
quart  of  liquor  "was  in  the  office  of  the  father, 
Geo.  C.  Tudor,  and  his  son  Geo.  C.^Tudor,  Jr., 
stated  that  it  was  for  the  dance.  Drinks 
were  given  from  this  liquor  to  other  young 
men  before  they  went  to  the  dance  and  also, 
after  their  arrival  at  the  dance,  Bynum  Tu- 
dor, who  was  handing  the  liquor  around  to 
the  boys  and  his  brother,  put  some  of  the 
liquor  In  the  punch  bowl  prepared  by  chap- 
erones  for  the  young  people  to  drink,  and 
when,  during  the  progress  of  the  dance,  By- 
num Tudor  was  requested  by  one  of  his 
friends  to  walk  across  the  floor,  he  gave  as 
an  excuse  that  he  was  too  dizzy. 

It  is  also  in  evidence  that  Just  prior  to  go- 
ing to  the  dance,  and  while  the  young  men 
were  assembling  at  the  drug  store,  Bynum  • 
Tudor,  who  had  purchased  bottles  to  put  the 
liquor  in,  hearing  an  automobile  backing 
out  of  an  alley,  made  the  statement  that, 
"If  they  outrun  me  to-night,  danmed  if  they 
have  not  got  to  go  some."  After  the  liquor 
at  his  father's  house  had  been  secured  and 
put  in  the  automobile,  and  while  the  young 
people  were  assembling  at  the  drug  store, 
Bynum  Tudor,  driving  his  car  along  the 
street,  saw  one  of  the  young  men,  to  whom 
he  called,  "I  have  got  it,"  and  taking  the 
young  man  down  on  a  back  street  he  gave 
him  a  drink  from  the  liquor  in  the  car.  With 
,the  liquor  stored  away  in  the  automobile,  he 
called  at  the  home  of  Miss  Ruth  Tyree  and 
carried  her  from  her  father's  home  to  the 
dance  at  the  Country  Club.  Her  remains 
torn,  bruised,  and  lifeless  were  brought  back 
to  this  home  the  next  day. 

During  the  progress  of  the  dance,  Bynum 
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Tudor,  who  did  not  dance,  was  racing  up  and 
down  the  road  extending  from  Winston  to 
the  Country  Club  at  a  speed  estimated  at 
from  50  to  60  mUes  an  hour,  sometimes  rac- 
ing other  automobiles  and  sometimes  motor- 
cycles. 

It  is  also  in  evidence  that,  about  a  month 
prior  to  this  time,  Bjoium  Tudor  driving  this 
same  car  was  racing  with  other  cars  along 
the  road  from  the  Country  Club  to  Winston; 
that  two  weeks  prior  to  this  time  he  had 
been  indicted  in  Greensboro  for  violation  of 
the  automobile  law,  and  his  father  had  com- 
promised the  indictment;  that  on  Sunday, 
two  days  prior  to  this  action,  he  again  vio- 
lated the  automobile  law  by  reckless  driving 
on  the  street  in  Winston  and  had  been  tried 
the  following  day  in  the  police  courts,  and 
his  father  had  paid  the  fine,  and  the  very 
next  night  his  father  had  permitted  him  to 
take  the  car  with  this  young  girl  in  it  to  the 
dance. 

It  is  further  in  evidence  that  this  dance 
lasted  until  about  1  a.  m.  and  Bynum  Tudor 
was  one  of  the  last  to  leave.  In  this  Buick 
roadster,  besides  himself  as  chauffeur,  was 
his  older  brother  George,  also  a  minor,  and 
Miss  Ruth  Tyree.  Another  one  of  the  young 
girls  attending  the  dance  testified  that  just 
before  they  started  to  leave  for  Winston 
she  came  to  the  car  to  speak  to  Ruth  Tyree 
and  found  the  fumes  of  liquor  on  him  so 
strong  that  she  shuddered  and  drew  back. 
Bynum  started  back  to  Wilmington  driving 
the  car  at  a  speed  estimated  by  witnesses  as 
between  50  and  60  miles  per  hour  with  the 
sparks  flying  out  from  the  manifold  7  or  8 
inches  long,  passing  car  after  car  on  this 
crowded  thoroughfare,  which  was  filled  with 
cars  coming  back  to  the  city,  and  in  a  race 
with  Finley  Horton,  who  immediately  pre- 
ceded him  to  the  city,  with  whom  he  had 
made  an  agre<ement  just  before  leaving  the 
club  to  have  a  race.  As  the  Tudor  car  ap- 
proached Lovers'  Lane,  which  was  a  public 
road  extending  from  the  Country  Club,  and 
immediately  behind  the  high-powered  car 
driven  by  Fin  Horton  in  this  race,  Bynum 
turned  too  quickly  in  passing  Martin  Good- 
man's car,  striking  the  hub  caps  on  the  front 
wheel  on  the  Goodman  car,  side-swiping,  and 
bending  straight  the  bumper  of  that  car. 
The  Tudor  car  with  its  occupants  was  hurled 
over  a  barbed-wire  fence,  into  an  adjoining 
field,  the  car  upside  down,  himself  and  broth- 
er severely  injured,  and  with  the  almost  life- 
less body  of  Miss  Tyree  terribly  disfigured 
hanging  on  the  barbed-wire  fence.  The 
si)eed  at  which  he  was  running  when  he  side- 
swiped  the  Goodman  car  was  such  that  his 
car  cut  off  4  locust  posts  4  to  6  inches  in  dia- 
meter as  it  was  hurled  into  the  field.  The 
almost  lifeless  body  of  Miss  Tyree  hanging 
on  the  strands  of  the  barbed-wire  fence  was 
in  such  a  mangled  condition  that  one  of  the 
young  men  fainted  in  attempting  to  remove 


it,  and,  when  taken  to  the  hospital,  where 
she  died  almost  Immediately,  her  body  was 
in  such  a  horrible  condition  that  the  hospital 
authorities  would  not  permit  her  parents  to 
see  it 

The  road  was  an  improved  highway  50  feet 
wide,  of  which  20  feet  in  the  center  was  con- 
crete, and  15  feet  on  each  side,  where  the 
accident  occurred,  was  a  dirt  road.  Martin 
Goodman,  was  driving  on  the  right-hand  side 
of  the  road  and  on  the  concrete  near  the 
edge.  The  Tudor  car  came  up  from  behind 
without  blowing  the  horn  or  giving  any  sig- 
nal of  its  approach,  and  when  it  struck  the 
Goodman  car  was  running  approximately  60 
miles  an  hour. 

Upon  this  record  the  jury  answered  the  is- 
sues in  favor  of  the  plaintiff  and  assessed  the 
damages  at  $15,000.  Judgment,  and  appeal 
by.  defendants. 

Manly,  Hendren  ft  Womble,  Parrish  ft 
^Deal,  and  Holton  ft  Holton,  all  of  Winston- 
Salem,  for  appellants. 

0.0.  Efird,  Jones  ft  Clement,  and  Swlnk 
ft  Hutchins,  all  of  Winston-Salem,  for  appel- 
lee. 

CLARK,  C.  J.  [1]  This  case  was  before  us, 
181  N.  O.  215,  106  S.  B.  675,  upon  facts  sub- 
stantially the  same  as  in  this  appeal,  and 
the  court  held  in  a  unanimous  opinion  that — 

"Where  the  owner  of  an  automobile  has  his 
son  to  operate  it  as  his  chauffeur,  both  for 
business  purposes  and  for  the  comfort  and 
pleasure  of  his  family,  and  there  is  evidence 
that  he  has  given  his  permission  for  his  son, 
just  over  16  years  of  age,  to  use  it  in  escort- 
ing the  plaintiff's  intestate,  a  young  girl  of 
about  the  same  age,  to  a  dance,  it  is  sufficient 
upon, the  question  of  the  fact  of  the  agency  of 
the  son  that  would  bind  the  father  for  Ms 
negligence  which  proximately  caused  the  death 
of  the  plaintiff's  intestate  when  returning  from 
the  dance  in  the  automobile.'* 

Also  that — 

"It  was  the  duty  of  the  father  not  to  intrust 
the  safety  of  the  young  girl  to  his  son  unless 
he  knew  that  he  was  careful  and  prudent  in  the 
operation  of  the  machine,  and  he  is  responsi- 
ble in  damages  for  the  death  of  the  [plaintiff's 
intestate]  proximately  caused  by  his  son's  reck- 
lessness in  driving  the  machine  while  acting  as 
escort." 

On  this  second  trial,  the  evidence  was  much 
strengthened  for  the  plaintiff  by  the  testi- 
mony that,  about  a  month  prior  to  the  time 
of  this  occurrence,  the  chauffeur,  Bynum  Tu- 
dor, had  been  driving  this  same  car,  racing 
with  other  cars  along  this  same  road  be- 
tween the  Country  Club  and  Winston-Salem: 
that  two  weeks  prior  to  this  time  he  had  been 
indicted  in  Greensboro  for  violation  of  the 
automobile  law,  and  his  father,  Geo.  0.  Tu- 
dor, the  defendant,  had  arranged  the  indict- 
ment; that  on  Sunday,  two  days  prior  to 
this  occurrence,  this  16  year  old  son  had 
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violated  the  automobile  laws  by  reckless 
driving  on  a  street  in  Winston,  and  on  tbe 
following  day  bad  been  tried  in  the  police 
court,  and  his  fotber,  the  defendant,  had  paid 
the  fine.  This  was  the  very  day  before  this 
lamentable  occurrence.  The  father  there- 
fore had  full  notice  of  the  reckless  character 
of  his  son  as  a  chauffeur  and  his  unfitness  to 
be  trusted  in  charge  of  an  automobile,  es- 
pecially on  an  occasion  of  this  kind  involving 
the  safety  and  life  of  a  young  girl. 

There  was,  besides,  on  this  trial  evidence 
of  liquor  being  in  the  car,  its  di9tribution  by 
the  chauffeur  and  his  older  brother,  also  In 
the  ciir,  and  the  defendant's  brief  stresses  the 
evidence  that  the  chauffeur  himself  (though 
denied  by  him  under  oath)  on  that  occasion 
was  drinking,  if  not  Intoxicated.  There  was 
much  evidence,  uncontradicted,  of  the  disre- 
gard of  the  law,  not  only  in  reckless  driving 
and  speeding  far  in  excess  of  that  forbidden 
by  law,  but,  according  to  the  brief  of  defend- 
ants' counsel,  of  a  violation  of  law  against 
driving  an  automobile  while  being  intoxi- 
cated. For  these  acts  of  negligence  the  de- 
fendant was  responsible  both  for  having 
placed  his  son  in  charge  of  the  car  and  by 
reason  of  his  liability  for  the  negligence  of 
his  agent 

[2]  The  plea  of  <k>ntributory  negligence  is 
thus  set  out: 

"Said  Bynum  Tudor  undertook  to  pass  one  or 
more  of  said  cars  and  to  reach  the  home  of 
plaintiff's  Intestate  in  advance  of  her  guest, 
and  that  the  rate  of  speed  at  which  he  was 
driving  and  his  effort  to  pass  cars  were  due  en- 
tirely to  the  request  of  plaintUfs  ia testate; 
and  the  said  plaintiff's  intestate  at  all  times 
acquiesced  in  and  approved  the  method  and 
manner  of  driving  of  Bynum  Tudor,  and  these 
defendants  plead  as  contributory  negligence  in 
bar  of  plaintifTs  recovery  the  aforesaid  acts 
and  conduct  of  plaintiff's  intestate." 

[8,4]  It  is  not  alleged,  nor  is  there  any 
proof  tending  to  show,  that  the  unfortunate 
victim  of  this  accident  was  an  employer,  or 
had  any  control  whatever,  or  attempted  to 
exercise,  by  any  act,  any  control  whatever, 
over  the  operation  of  the  car.  The  burden 
was  upon  the  defendants  to  sustain  the  plea 
of  contributory  negligence  by  the  greater 
weight  of  the  testimony,  and  there  is  a  want 
of  any  evidence  sufficient  to  be  considered  by 
the  jury,  who,  however,  have  negatived  it 
G.  S.  i  528;  Gogdell  v.  R.  B.,  132  N.  G.  865, 
44  S.  E.  618  (Walker,  J.) ;  Watson  v.  Farmer, 
141  N.  O.  454,  54  S.  E.  419;  Wright  v.  R.  B., 
155  N.  G.  329, 71  S.E.  306  (Allen,  J.).  The  only 
proof  offered  was  the  testimony  of  Geo.  G.  Tu- 
dor, Jr.,  the  brother  of  the  chauffeur,  that  on 
the  way  home  Ruth  Tyree  asked  Bynum  Tu- 
dor to  "get  her  home  in  a  hurry  in  order  to 
get  there  before  Miss  McKinsey,  because  if 
she  did  not  get  home  before  Miss  McKinsey 
did  her  mother  would  think  she  had  been 
Tiding  after  the  close  of  the  dance."  This 
was  properly  excluded  by  the  judge.    It  did 
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not  show  any  control  of  the  car,  or  any  r» 
quest  for  an  excessive  speed,  or  tend  to  show 
that  the  request  was  the  proximate  cause  of 
the  death  of  this  young  girl.  It  was  a  per- 
fectly reasonable  request  and  was  not  com- 
petent in  any  way  to  support  the  charge  that 
the  deceased  was  responsible  or  that  the  re- 
mark caused  the  occurrence. 

But  it  is  said  that  the  following  evidence, 
which  was  admitted  by  the  court,  should 
have  that  effect:  Gowan  Galdwell  testified 
that  about  three-quarters  of  an  hour  before 
leaving  the  Country  Glub  for  home,  while 
the  witness  and  Bynum  were  talking  in  the 
presence  of  Buth  Tyree  about  having  a  race 
with  John  Casper  at  a  very  rapid  rate  of 
speed,  "Buth  said  she  wanted  to  go  as  fast 
as  they  had  been  going,"  Bynum  said,  "Lef  s 
go  now,"  to  which  she  answered,  "No,  let's 
wait'  until  we  go  home,"  and  Bynum  replied 
that  he  would  run  as  fast  as  she  wanted  to. 

That  remark,  which  was  no  part  of  the  res 
gestse  (Barker  v.  Ins.  Co.,  163  N.  G.  175,  79  S. 
E.  424),  though  the  judge  admitted  it  and  the 
excluded  testimony  that  while  in  the  car  on 
the  way  home  she  requested  Bynum  to  "get 
her  home  in  a  hurry  to  get  there  before  Miss 
McKinsey  did,  othervrise  her  mother  would 
think  she  had  been  riding, after  the  close  of 
the  dance,"  is  all  the  evidence  offered  to  place 
upon  the  head  of  this  young  girl  the  respon- 
sibility of  being  the  cause  of  this  terrible 
disaster.  Neither  the  plea  nor  the  evidence 
would  have  justified  the  jury  to  come  to  sudi 
a  conclusion.  To  his  credit,  the  boy  himself, 
did  not  on  his  oath  make  such  assertion.  On 
the  contrary,  in  his  testimony  he  swore 
frankly : . 

"When  I  left  the  Country  Glub,  the  reason 
I  had  for  driving  at  the  rate  of  speed  I  did 
was  that  I  was  going  home.  I  wanted  to  pass 
another  car-the  car  Miss  McKinsey  was  in.  I 
passed  three  or  four  cars  to  the  best  of  my 
knowledge  before  I  came  to  the  Goodman  car." 

He  did  not  try  to  put  the  blame  on  the 
girl,  but,  like  a  man,  said  he  drove  fast  be- 
cause he  wanted  to  pass  another  car. 

There  is  no  evidence  that  Bynum  Tudor 
knew  what  car  Miss  McKinsey  was  in,  and 
the  mere  request  by  Buth  Tyr(te  "to  get  her 
home  in  a  hurry"  did  not  license  Bynum  Tu- 
dor to  drive  at  the  terrific  speed  which  was 
a  violation  of  lawi  Besides,  Fin  Horton  tes- 
tified that  he  and  Bynum  had  made  an  agree- 
ment to  race  back  home,  and  Bynum  had  of- 
fered to  bet  $5  on  the  result 

The  jury  found  upon  the  issues  submitted 
that :  (1)  The  plaintiff's  intestate  was  killed 
by  the  negligence  of  the  defendant  Bynum 
Tudor,  as  alleged  in  the  complaint  (2)  That 
Bynum  Tudor  was  the  agent  or  servant  of 
the  defendant  Geo.  G.  Tudor,  at  the  time 
mentioned  in  the  complaint  (3)  That  the 
plaintiff's  intestate  did  not  contribute  to  her 
death  by  her  own  negligence  as  alleged  li 
the  answer— and  assessed  the  damagea. 
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The  very  able  counsel  for  the  defense  hare 
pcrsentPd  every  possible  exception,  but  we  do 


not  consider  it  necessary  to  elaborate  and   his  authority  and  permission,  or  he  must 


discuss  more  fully  the  contentions  presented. 

The  evidence  offered  as  to  the  conduct  and 
record  of  Bynum  on  that  occasion  and  before 
was,  not  to  show  his  general  reputation  or 
character  but  that  he  was  a  reckless  driver, 
and,  taken  in  connection  with  other  evidence, 
was  proof  that  his  father  knew  or  should 
have  known  it  In  Linville  v.  Nissen,  162  N. 
C.  100,  77  S.  E.  1096,  it  is  held  that  the  father 
would  be  liable  for  intrasting  an  automobile 
to  his  son  if  the  father  knew  that  the  son 
was  reckless  and  incompetent. 

The  evidence  of  negligence  of  the  defend- 
ant is  practically  uncontradicted,  and  the  re- 
liance of  the  defendants  is  upon  the  defense 
of  contributory  negligence.  Notwithstanding 
that  Bynum  and  his  brother  both  testified 
that  Bynum  did  not  drink  anything  on  that 
occasion,  the  brief  of  the  defendant  strenu- 
ously insists  that  he  was  intoxicated  and 
that  the  young  girl  was  guilty  of  contributory 
negligence  in  that  she  did  not  know  this  (for 
there  was  no  evidence  that  she  did)  and  did 
not  get  out  of  the  car  which  was  one  of  the 
last  to  leave,  at  1  o'clock  in  the  morning, 
three  miles  from  home,  and  the  defendant's 
brief  further  stressed  the  proposition  that 
she  was  guilty  of  contributory  negligence  in 
view  of  his  fast  driving  that  she  did  not  get 
out  of  the  car  (running  at  times  60  miles  an 
hour),  and  therefore  she,  and  not  the  defend- 
ants, are  responsible  for  her  death.  In  Hunt 
V.  R.  R.,  170  N.  C.  442,  87  S.  E.  210,  the  court 
said: 

"It  is  held  by  the  greater  weight  of  author- 
ity that  negligence  on  the  part  of  the  driver 
of  an  automobile  will  not  as  a  rule  be  imputed 
to  another  occupant  or  passenger  unless  such 
other  occupant  is  the  owner  or  has  some  kind 
of  control  over  the  driver.  This  is  undoubted- 
ly the  view  prevailing  in  this  state.  See  a 
learned  opinion  on  the  subject  by  Associate 
Justice  Douglas  in  Duval  v.  R.  R.,  134  N.  O. 
331,  citing  Crampton  v.  Ivie,  126  N.  G.  894; 
both  of  these  decisions  being  approved  in  the 
more  recent  case  of  Baker  v.  R.  R.,  144  N. 
C.  37." 

See,  also,  Bagwell  v.  R,  R.,  167  N.  0.  611, 
83  S.  E.  814;  McMillan  v.  R.  R.,  172  N.  C. 
853,  90  S.  E.  683. 

This  was  quoted  with  approval  in  the  very 
recent  case  of  Pusey  v.  R.  R.,  181  N.  C.  142, 
106  S.  E.  462.  In  that  case  the  defendant 
requested  an  Instruction  that  the  plaintiff 
should  have  remonstrated  with  the  chauffeur 
if  he  was  driving  too  fast,  and  have  declined 
to  go  with  him  if  the  driver  was  drinking, 
and  If  he  did  not  it  was  contributory  negli- 
gence. But  the  court  held  that  it  was  not 
error  to  refuse  such  instruction  because  ''Pu- 
sey was  a  guest  riding  for  the  pleasure  of 
the  trip,  and  had  no  control  over  the  car. 
and  nothing  to  do  with  driving  It" 

It  has  been  repeatedly  held  that,  for  a 
person  to  be  responsible  for  the  operation  of 


an  automobile,  he  must  be  the  owner  of  the 
ear  which  is  operated  by  some  one  imder 


have  control  of  the  operation  of  the  car, 
neither  of  which  functions  could  be  attrib- 
uted to  Ruth  Tyree,  who  was  a  mere  guest  in 
the  car  which  was  entirely  under  the  control 
of  Bynum  Tudor  under  the  authority  and  by 
the  permission  of  his  father.  The  above 
proposition  is  sustained  by  unbroken  author- 
ity in  this  state;-  among  other  cases,  by  Lin- 
ville ▼.  Nissen,  162  N.  C.  95.  77  S.  E.  1096; 
Taylor  v.  Stewart,  172  N.  O.  203,  90  S.  E. 
134;  Williams  v.  Blue,  173  N.  0.  452,  92  &  E. 
270;  Clark  v.  Sweaney,  175  N.  O.  282,  95  S. 
E.  568;  Wilson  v.  Polk,  175  N.  O.  490,  95  S. 
E.  849. 
In  Williams  v.  Blue,  supra,  the  court  said : 

"If  it  should  turn  out  upon  the  trial  that  de- 
fendant Fannie  A.  Blue  was  exercising  no  con- 
trol over  the  machine  or  chauffeur  and  was  oc- 
cupying it  simply  as  the  wife  of  John  Blue  and 
with  his  consent,  then  she  would  not  be  liable. 
As  to  the  defendant  Orafaam,  ^  ^  ^  if  it 
should  turn  out  upon  the  trial  that  he  did  not 
assist  in  directing  the  operation  and  coarse  of 
the  machine  at  the  time  of  the  collision,  he 
would  not  be  liable." 

Among  the  later  cases,  affirming  this  uni- 
form doctrine  of  our  courts,  is  Parker  ▼.  R. 
R.,  181  N.  C.  108,  106  S.  E.  759,  where,  sus- 
taining a  verdict  of  $45,000  for  damages  sus- 
tained by  a  lady  riding  in  her  sister's  auto- 
mobile where  the  same  defense  of  contribu- 
tory negligence  was  set  up,  the  court  said: 

"As  to  the  contributory  negligence,  the  bur- 
den of  which  was  upon  the  defendants,  the 
plaintiff  was  not  driving  the  automobile,  hut 
was  only  a  guest  or  passenger  in  the  car. 
There  is  no  evidence  that  she  had  any  control 
over  the  movements  of  the  car,  and  the  negli- 
gence of  the  driver,  if  there  was  any,  cannot 
be  imputed  to  the  passenger"— citing  numerous 
authorities. 

In  2  R.  G.  L.  207,  it  is  said : 

"The  prevailing  view  is  that  where  the  occu- 
pant has  no  control  over  the  driver,  even  in  a 
case  where  the  relation  of  carrier  and  passen- 
ger does  not  exist,  the  doctrine  of  imputed 
negligence  does  not  apply." 

[5]  In  view  of  the  negligence  of  the  father 
in  intrusting  this  machine  and  the  custody 
of  the  young  daughter  of  a  neighbor  to  the 
care  of  a  reckless  and  incompetent  driver 
as  he  knew  his  son  to  be,  having  but  recently 
twice  obtained  his  discharge  from  the  law 
for  reckless  driving,  once  on  the  very  day  be- 
fore, and  in  view  of  the  overwhelming  evi- 
dence of  the  chauffeur's  reckless  conduct  and 
violation  of  law  on  this  and  previous  occa- 
sions, it  cannot  be  maintained  seriously  that 
the  remark  of  the  girl  in  a  casual  conversa- 
tion, three-quarters  of  an  hour  before  leav- 
ing in  the  ear,  that  she  would  like  fast  driv- 
ing (but  whidi  she  declined  at  that  time), 
and  the  offered  testimony,  which  was  prop^ 
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erly  excluded,  that  on  the  way  home  she  said 
she  wanted  the  chauffeur  to  get  home  ahead 
of  a  certain  other  car,  that  these  remarks 
were  the  proximate,  cause  that  this  car,  run- 
ning perhaps  60  miles  an  hour,  was  catapult- 
ed 36  feet,  by  striking  another  car,  cutting 
down  4  locust  posts  4  to  6  Inches  In  diameter, 
seriously  Injuring  both  the  young  men,  de- 
stroying the  car,  and  ruthlessly  extinguish- 
ing the  life  of  this  bright  young  girl,  whose 
safety  had  been  Intrusted  to  their  care. 
This  defense  that  "the  woman  and  not  the 
man''  was  to  blame  has  been  often  asserted 
throughout  the  ages,  but  never  on  slighter 
foundation,  not  even  on  that  memorable  oc- 
casion when  It  was  first  pleaded  by  Adam. 
Genesis,  111,  12. 

The  question  of  damages  was  fully  dis- 
cussed before  the  jury  and  under  a  charge 
which  was  properly  stated  following  the  uni- 
form decisions  of  this  court  HIU  v.  R'.  R., 
180  N.  C.  492,  105  S.  B.  184,  and  cases  there 
cited  by  Walker,  J. 

[6,  7]  The  amount  assessed  by  the  Jury  Is 
not  reviewable  by  us  (Benton  v.  R.  R.,  122 
N.  C,  1009,  30  S.  E.  333;  Cook  v.  Hospital, 
168  N.  C.  256,  84  S.  E.  352,  L.  R.  A.  1915D, 
611,  Ann.  Gas.  1917C,  158),  and,  if  It  were, 
we  could  not  say  that  the  verdict  of  $15,000 
for  the  untimely  doath  of  a  young  girl  of 
about  16  years  of  age,  who  was  shown  to 
possess  good  health,  an  excellent  character, 
and  more  than  usual  ability,  was  excessive 
compensation  for  her  death,  under  most  dis- 
tressing and  painful  circumstances  caused  by 
most  inexcusable  negligence  on  the  part  of 
the  father  and  criminal  negligence  on  the 
part  of  the  son,  to  whose  protection  and  care 
she  had  been  confidingly  intrusted  by  her 
relatives. 

No  error. 

STACY,  J.  (dissenting).  There  are  several 
propositions  of  law,  laid  dovTn  in  the  opinion 
of  the  court,  with  which  I  do  not  find  myself 
in  accord;  and  hence  I  am  constrained  to 
state  briefly  the  reasons  for  my  ^issent. 

At  the  outset,  it  should  be  observed  that 
the  sufficiency  of  the  plea  of  contributory 
negligence  is  challenged,  for  the  first  time, 
in  the  opinion  of  the  court.  At  no  stage  of 
the  case,  cither  here  or  below,  has  it  been 
(Hiestloned  by  any  of  the  parties.  Further- 
more, giving  a  liberal  construction  to  the 
allegations  of  the  answer,  which  we  are  re- 
quired to  do  under  C.  S.  |  535,  I  think  the 
plea  is  fully  adequate  and  entirely  sufficient 
Brewer  v.  Wynne,  154  N.  C.  471,  70  S.  B.  947; 
McNlnch  V.  Trust  CJo.  (at  the  present  term) 
110  S.  E.  663. 

"Tlie  uniform  rule  prevailing  under  our  pres- 
ent system  is  that,  for  the  purpose  of  ascer- 
taining the  meaning  and  determining  the  effect 
of  a  pleading,  its  allegations  shall  be  liberally 
construed,  with  a  view  to  snbstantial  justice 
between  the  parties.  *  *  ^  This  does  not 
ni.ean  that  a  pleading*  shall  be  construed  to  say 
what  it  does  not,  but  that  if  it  can  be  seen 


from  its  general  scope  that  a  party  has  a  cause 
of  action  or  defense,  though  imperfectly  al- 
leged, the  fact  that  it  has  not  been  stated  with 
technical  accuracy  or  precision  will  not  be  so 
taken  against  him  as  to  deprive  him  of  it.  Buie 
V.  Brown,  104  N.  C.  335.  As  a  corollary  of 
this  rule,  therefore,  it  may  be  said  that  a  com- 
plaint cannot  be  overthrown  by  a  demurrei;  un- 
less it  be  wholly  insufficient.  If  in  any  portion 
of  it,  or  to  any  extent,  it  presents  facta  suf- 
ficient to  constitute  a  cause  of  action,  or  if  facts 
sufficient  for  that  purpose  can  be  fairly  gath- 
ered from  it,  the  pleading  will  stand,  however 
inartificially  it  may  have  been  drawn,  or  how- 
ever uncertain,  defective,  or  redundant  may  be 
its  statements,  for,  contrary  to  the  common-law 
rule,  every  reasonable  intendment  and  presump- 
tion must  be  made  in  favor  of  the  pleader. 
It  must  be  fatally  defective  before  it  will  be 
rejected  as  insufficient."  Blackmore  v.  Win- 
ders, 144  N.  C.  212,  66  S.  E.  874. 

Suppose  a  pedestrian  upon  the  highway 
had  been  injured  by  this  Ill-fated  car,  and 
Ruth  Tyree  had  not  been  killed,  can  It  be 
said  and  successfully  maintained  that  she 
could  not  have  been  held  responsible,  along^ 
with  the  driver,  for  such  Injury,  when  the 
speed  of  the  car,  at  the  time,  was  "due  en- 
tirely to  her  request?"  Clark  v.  Sweaney, 
175  N.  C.  280,  95  S.  E.  568 ;  White  v.  Realty 
Co.,  182  N.  O.  536,  109  S.  E.  564.  This  is  the 
substance  of  the  defendants'  allegation  of 
contributory  negligence;  and,  if  it  be  suffi- 
cient to  render  her  liable  in  the  supposed 
case,  it  ought  to  suffice  as  a  plea  in  bar  of 
the  plaintiff's  right  to  recover  here.  C.  S. 
§  523,  and  cases  cited  thereunder.  So  much 
for  the  sufficiency  of  the  plea.  I  regard  the 
present  decision  of  the  court  unfortunate  In 
this  respect.  It  will  rise  up  to  trouble  us 
in  the  future.   ' 

I  am  also  of  the  opinion  that  the  evidence 
offered  by  the  defendants,  tending  to  support 
their  plea  of  contributory  negligence,  was 
competent  and  should  have  been  admitted  by 
his  honor  below.  Its  weight  and  credibility, 
of  course,  were  matters  for  the  considera- 
tion of  the  jury,  and  not  for  the  court.  Log- 
gins  V.  Utilities  CJo.,  181  N.  C.  227,  106  S.  Bl 
822.  The  books  are  full  of  cases  sustaining 
recoveries  where  the  evidence  of  negligence 
was  not  anything  like  as  strong  as  that  of- 
fered to  show  the  contributory  negligence  of 
the  deceased  in  the  case  at  bar.  I  do  not 
say  the  evidence  would  or  should  have  been 
accepted  by  the  jury  as  true,  but  it  was 
entirely  competent,  and  it  was  error  in  the 
court  below  not  to  have  submitted  it  to  the 
jury  for  its  consideration. 

It  is  stated  in  the  opinion  of  the  court 
that— 

"Gowan  Caldwell  testified  that  about  three- 
quarters  of  an  hour  before  leaving  the  Country 
Club  for  home,  while  the  witness  and  Bynum 
were  talking  in  the  presence  of  Rath  Tyree 
about  having  a  race  with  John  Casper  at  a  very 
rapid  rate  of  speed  *Ruth  said  she  wanted  to  go  • 
as  last  as  they  had  been  going.'  Bynum  said, 
'liet*8  go  now/  to  which  she  answered,  'No^ 
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let's  wait  until  we  go  home/  and  Bynnm  replied  r  effect    that    Bynum    Tudor's 


that  he  would  ran  as  fast  as  she  wanted  to/' 

I  do  not  80  understand  the  record.  This 
evidence  was  excluded.  The  witness  was 
permitted  to  give  the  above  testimony,  in  the 
absence  of  the  Jury,  and  not  in  Its  presence, 
and  this  only  for  the  purpose  of  incorporate 
Ing  it  in  the  statement  of  case  on  appeal. 
No  witness  was  allowed  to  testify,  in  the 
presence  of  the  jury,  as  to  anything  said  by 
the  deceased  while  at  the  Country  Club  or 
Just  before  the  fatal  accident  All  state- 
ments made  by  her,  relating  to  how.  fast  she 
wanted  to  ride  or  why  she  wanted  to  go  at 
a  rapid  rate  of  speed,  were  carefully  exclud- 
ed. This  evidence,  as  offered  by  the  defend- 
ants, went  to  the  very  heart  of  their  plea 
of  contributory  negligence,  and  it  must  be 
competent  That  which  Is  logically  relevant 
is  legally  relevant,  unless  excluded  by  statu- 
tory enactment  or  some  rule  of  evidence; 
and  none  has  been  shown  here.  It  happens, 
in  many  cases,  that  the  very  fact  In  con- 
troversy is  whether  certain  words  were 
spoken,  and  not  whether  they  are  true  or 
false ;  and  this  is  our  case. 

"The  law  may  be  regarded  as  settled  that 
wherever,  for  any  reason,  an  extrajudicial  state- 
^  ment  is  constituently  relevant  by  reason  of  its 
bare  existence,  proof  of  it  will  be  received." 
Chamberlayne  on  Evidence,  8  2595;  Means  v. 
Railroad,  124  N.  C.  574,  82  S.  E.  960,  45  L. 
R.  A.  164. 

All  statements  made  by  the  decedent  a 
short  time  before  starting  on  the  fatal  ride, 
and  all  utterances  made  by  her  while  in  the 
car  and  only  a  moment  or  so  before  the  acci- 
dent, were  excluded,  though  the  defendants 
offered  to  prove  them  by  disinterested  wit- 
nesses and  persons  not  parties  to  the  action. 
The  defendants  offered  to  show  by  the  wit- 
ness Gowan  Caldwell  that  decedent,  while  at 
the  Country  Club,  said  she  wanted  to  run  at 
the  same  rate  of  speed  that  Bynum  Tudor 
had  been  racing,  to  which  Bynum  replied, 
"Let's  go  now,"  and  to  which  she  said,  "Let's 
wait  until  we  go  home."  Also,  they  offered 
to  prove  the  following  by  the  witness  Phil 
Cranford: 

"We  returned  from  racing  with  John  Casper, 
and  something  was  said  about  going  60  miles 
per  hour,  and  Miss  Ruth  said  she  wanted  to 
drive  60  miles  per  hour,  and  Bynum  said,  'Let's 
go  now,'  and  she  says,  'No,  wait  until  we  start 
home,'  and  Bynum  says:    'All  right' " 

Also  defendants  offered  to  prove  by  the 
witness  George  Tudor,  Jr.,  the  following: 

"Soon  after  leaving  the  Country  Club  she  re- 
<iue8ted  that  Bynum  get  her  home  in  a  hurry 
in  order  to  get  home  before  Miss  McKinsey 
did,  because  if  she  didn't  get  home  before  Miss 
McKinsey  did  her  mother  would  think  she  had 
been  riding  after  the  close  of  the  dance." 

This  evidence  was  offered  to  establish  the 
allegation  of  contributory  negligence  to  the 
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manner  and 
method  of  driving  the  car  was  attributable 
to  the  direction  and,  request  of  the  decedent 

It  was  stated  on  the  argument  that  his 
honor  excluded  this  evidence  under  authority 
of  Dowell  V.  Raleigh,  173  N.  C.  197,  91  S.  E. 
849;  but  to  my  mind,  the  instant  ruling  is 
not  supported  by  what  was  said  in  that  case. 
There  plalntilTs  intestate  was  driving  a 
wagon  along  a  rough  street  in  the  city  of 
Raleigh.  The  king-pin  broke,  throwing  the 
wagon  and  driver  to  the  ground  and  instant- 
ly causing  his  death.  The  question  was 
whether  the  defective  condition  of  the  street 
or  the  defective  condition  of  the  wagon  was 
the  proximate  cause  of  the  Injury.  The  trial 
court  received  evidence .  that  decedent  had 
said  the  king-pin  was  in  a  defective  condi- 
tion. This  court  held  that  such  declaration 
was  inadmissible,  as  an  admission,  because  It 
was  not  made  by  a  party  to  the  action  or  by 
one  in  privity  with  him,  or  as  a  declaration 
against  interest  since  decedent  before  the 
accident  had  no  interest  to  serve  or  to  dis- 
serve. 

In  the  Dowell  Case,  in  effect,  decedent  said. 
"My  wagon  is  defective."  In  this  case,  de- 
cedent, in  effect,  said,  "Wait  until  we  go 
home  to  drive  60  miles  per  hour,"  and,  "Get 
me  home  in  a  hurry  ahead  of  my  guest." 
The  Dowell  utterance  contained  a  statement 
of  fact  while  the  Tyree  utterance  contained 
no  statement  of  fact,  but  was,  in  form,  a  re- 
quest or  an  entreaty.  The  Dowell  utterance 
was  offered  to  prove  the  truth  of  the  matter 
asserted  in  it;  the  Tyree  utterance  was 
offered  as  itself  constituting  a  fact  in  issue. 
The  Dowell  utterance  was  offered  as  evi- 
dence of  an  independent  fact ;  the  Tyree  ut- 
terance was  offered  as  the  fact  Itself  and  not 
as  an  admission  or  declaration  against  in- 
terest nor  as  evidence  of  an  unrelated  fact 
Herein  lies  the  distinction ;  and  It  seems  to 
me  that  the  excluded  evidence  in  the  instant 
case  was  clearly  competent 

The  request  of  decedent  made  after  ahe  and 
the  defendant  had  started  on  their  trip  home, 
and  immediately  before  the  accident,  is  com- 
petent for  another  reason.  This  was  a  part 
of  the  res  gestse,  in  that  It  was  so  closely 
related  to  the  accident  as  to  form  a  part 
of  its  details.  In  the  Dowell  Case  the  court 
stated  that,  on  an  examination  of  the  cases 
apparently  opposite,  it  would  be  found  that 
they  were  put  upon. the  principle  (or  largely 
influenced  by  it)  that  the  dedarations,  by 
reason  of  the  fact  that  they  were  made  at 
the  very  time  of  the  injury,  or  of  their  being 
concomitant  therewith  iu  some  degree,  and 
explanatory  thereof,  became  pars  rei  gestae. 
The  instant  utterance  or  request,  made,  as 
it  was,  from  one  to  three  minutes  b^ore  the 
accident  and  bearing  directly  upon  it,  should 
have  been  admitted  as  part  of  the  res  gestse. 

It  is  stated  in  the  opinion  of  the  court  that 
Bynum  Tudor  did  not  testify  that  he  was 
speeding  at  the  request  of  the  deceased.    How 
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conld  he,  when  his  honor  had  mled  that  all 
statements  made  by  her  were  incompetent? 
He  alleges  It  in  his  answer  and  made  every 
effort  to  establish  it  by  disinterested  witness- 
es.   What  more  oonld  he  do? 

Again,  in  fairness  to  the  defendants,  I  think 
it  shonld  be  said  that,  while  there  is  some 
evidence  tending  to  show  that  Bynum  Tndor 
was  drinking  on  the  occasion  in  question,  the 
overwhelming  weight  of  the  testimony  is  that 
he  was  not  It  is  to  be  regretted,  however, 
that,  according  to  his  own  admission,  he  had 
taken  several  drinks  recently.  This,  no 
doubt,  weakened  his  testimony  before  the 
jury.  But  it  is  not  my  province  to  lecture  or 
to  criticise;  I  am  only  stating  both  sides 
of  the  question.  It  also  appears  in  the  state- 
ment of  the  case  that  Bynum  Tudor  was 
racing  back  to  the  dty  with  Fin  Horton.  I 
think  this,  too,  is  a  misapprehension  of  the 
record. 

In  the  recent  case  of  Langley  v.  Southern 
Ry.  Co.,  113  S.  0.  45,  lOX  S.  E.  286,  it  was 
held  that  where  an  automobile  driver,  in 
driving  an  automobile  to  a  depot,  heeded  the 
directions  of  occupants  who  wanted  to  board 
a  train,  the  management  of  the  automobile 
was  the  concurrent  act  of  driver  and  occu- 
pants, and  the  negligence  of  the  driver  in 
driving  at  excessive  speed  was  imputed  to  an 
occupant  precluding  recovery  from  the  rail- 
road for  injuries  at  crossing.    The  court  said: 

"The  evidence  is  undisputed  that  plaiDtifTs 
wishes  as  to  speed  were  respected  and  obeyed. 
Clearly,  therefore,  the  evidence  was  suscepti- 
ble of  the  inference  that  she  was  responsible 
for  the  rate  of  speed  at  which  the  automobile 
was  being  run.  It  matters  not  whether  she  had 
the  'right'  to  control  the  driver,  since  it  is 
not  disputed  that  she  did  in  fact  control  him." 

In  20  R.  C.  L.  p.  165,  it  is  stated: 

''One  riding  in  a  car  driven  by  another,  though 
a  mere  guest  and  having  no  control  over  the 
person  driving  the  car,  may  be  guilty  of  such 
negligence  as  to  preclude  a  recovery  for  a 
personal  injury  resulting  from  negligent  oper- 
ation of  the  car,  e.  g.,  if  the  driver,  from  intox- 
ication, is  in  a  condition  which  renders  him  in- 
capable of  operating  the  car  with  proper  dili- 
gence and  skill,  and  this  fact  is  known  or  pal- 
pably apparent  to  one  entering  the  car,  entering 
or  remaining  in  it  may  be  held  negligence  on 
the  part  of  the  guest;  and  likewise,  a  guest 
may  be  held  negligent  who  consents  to  stay  in 
an  automobile  when  the  driver  attempts  to  run 
it  after  dark  without  light  on  an  unfamiliar 
road."  Lynn  v.  Goodwin,  170  Cal.  112,  148 
Pac.  927,  L.  R.  A.  1015E,  588;  PoweU  v.  Berry, 
145  Ga.  696,  89  S.  E.  753,  L.  R.  A.  1917A,  306, 
and  note;  Rebillard  v.  Minneapolis  R.  Co.,  216 
Fed.  503,  133  C.  0.  A.  9,  L.  R.  A.  1915B,  953. 

In  the  note  appearing  in  Ann.  Cas.  1916E, 
at  268  et  seq.,  the  writer  says: 

"But  the  courts  have  declared  certain  conduct 
on  the  part  of  the  occupant  to  be  negligence  as 


a  matter  of  law.  Thus  it  has  been  held  to  be 
negligence  on  the  part  of  the  occupant  to  fail 
to  remonstrate  with  the  driver  when  he  is  en- 
gaged in  reckless  driving.  Jefson  v.  Crosstown 
St.  Ry.,  72  Misc.  103,  129  N.  Y.  S.  233.  And  it 
has  been  held  that  if  the  passenger  was  aware 
that  the  operator  was  carelessly  rushing  into 
danger,  it  ^as  incumbent  on  him  to  take  proper 
steps  for  his  own  safety,  but  when  the  road 
was  strange  to  the  passenger  and  there  was 
nothing  to  make  him  aware  of  approaching  dan- 
ger, it  could  not  be  said  as  a  matter  of  law  that 
he  was  negligent  in  failing  to  call  the  dianf- 
feur's  attention  to  the  danger  of  the  situation. 
Thompson  v.  Los  Angeles,  etc.,  R.  Co.,  165  Cal. 
748, 134  Pac.  709.  The  occupant  of  an  antomo- 
bile  has  been  held  to  be  ^ilty  of  contributory 
negligence  in  riding  in  a  motor  car  on  a  dark 
night,  without  lights  over  roads  which  neither 
the  driver  of  the  car,  nor  any  of  the  persons 
with  him  in  the  car  were  familiar.  Rebillard 
V.  Minneapolis,  etc.,  R.  Co.,  216  Fed.  503,  133 
C.  C.  A.  9,  L.  R.  A.  1915B,  963. 

"Continuing  to  ride  in  an  automobile  after 
knowledge  that  the  chauffeur  is  intoxicated, 
has  been  held  to  show  independent  negligence 
on  the  part  of  the  passenger.  Lynn  v.  Good- 
win, 170  Cal.  112, 148  Pac.  927,  L.  R.  A.  1915E. 
588.  See,  also,  Pittsburgh  R.  Co.  v.  Kephert 
(Ind.)  112  N.  E.  251.  And  in  a  case  wherein 
it  appeared  that  both  the  driver  and  the  occu- 
pant were  drunk,  the  occupant  was  held  to 
be  guilty  of  independent  negligence.  Cunning- 
ham V.  Erie  R.  Co.,  137  App.  Div.  506^  121  N. 
Y.  S.  706." 

There  was  nothing  said  in  the  case  of 
Pusey  V.  R.  R..  181  N.  C.  137,  106  S.  B.  452, 
which  militates  against  the  principles  an- 
nounced in  the  cases  above  cited.  There 
plaintiff's  intestate  was  killed  because  of  the 
alleged  negligence  of  the  railroad  company 
in  maintaining  a  crossing  in  a  defective  or 
unsafe  condition ;  the  defense  being  that  the 
driver  of  the  automobile  in  which  plaintiff's 
intestate  was  riding  was  driving  at  an  exces- 
sive rate  of  speed,  and  that  plaintiff's  in- 
testate was  guilty  of  contributory  negligence 
in  failing  to  remonstrate  with  the  driver  and 
acquiescing  in  the  rate  of  speed.  There  was 
no  evidence  that  the  decedent  had  any  con- 
trol over  the  car,  or  had  anything  to  do  with 
the  driving  of  it ;  nor  was  there  any  evidence 
that  the  decedent  knew  that  the  car  was 
being  operated  at  an  excessive  rate  of  speed. 

In  the  case  at  bar,  it  should  be  borne  in 
mind  that  the  driver  of  the  automobile  was 
a  boy  barely  16  years  of  age ;  that  decedent 
was  a  girl  of  about  the  same  age;  that  she 
was  in  high  school,  while  he  was  only  in 
graded  school;  that  she  was  more  mature 
than  he ;  that  a  short  time  before  they  start- 
ed home  she,  with  knowledge  that  he  had 
been  driving  at  that  rate  of  speed,  stated  she 
would  like  to  ride  60  miles  per  hour,  and  the 
defendant,  Bjnium  Tudor,  had  agreed  that 
on  the  return  trip  he  would  drive  at  that 
rate  of  speed  in  accordance  with  her  request. 
Moreover,  after  they  had  started  home^  and 
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only  a  moment  or  so  before  the  fatal  acci- 
dent, decedent  requested  the  defendant  By- 
num  Tudor  to  overtake  a  car  that  had  de- 
parted ahead  of  them  and  to  get  her  home 
before  her  own  gue^t  should  reach  there. 

Althou^  the  decedent  was  not  the  owner 
of  the  car,  and  was  not  physlcaUy  engaged 
in  driving  it,  at  the  time  of  the  injury,  the 
above  testimony  raises  a  strong  inference  of 
fact  that  the  car  was  being  recklessly  oper- 
ated at  her  request  and  in  accordance  with 
her  wishes. 

It  should  also  be  remembered  that  the  re- 
lation of  guest  and  host  which  existed  here 
was  the  result  of  an  offer  on  the  part  of 
Bynum  Tudor  to  take  Miss  Tyree  to  the 
dance,  and  her  acceptance  of  that  oflFer.  Sub- 
sequently that  relationship  was  altered,  in  a 
measure,  at  the  request  of  the  guest;  the 
host  agreeing  tq  operate  the  car  in  a  manner 
agreeable  to  her  wishes  and  in  accordance 
with  her  direction.  The  guest,  therefore,  by 
sharing  and  participating  in  the  running  of 
the  car  to  an  appreciable  extent,  if  she  really 
did,  necessarily  assumed  a  part  of  the  re- 
sponsibility for  its  operation;  at  least,  to 
my  mind,  the  evidence  was  sufficient  to  sub- 
rait  the  question  of  her  contributory  negli- 
gence to  the  jury 

"Contributory  negligence,"  such  as  will  bar 
a  recovery,  Is  the  negligent  act  of  a  plaintiff, 
or  plaintlfTs  intestate,  which,  concurring  and 
co-operating  with  the  negligent  act  of  a  de- 
fendant, or  one  acting  for  him,  ther^y  be- 
comes the  proximate  cause  of  the  Injury,  or 
the  cause  without  which  the  injury  would 
not  have  occurred.  The  same  rule  of  due 
care,  which  the  defendant,  or  the  one  act- 
ing for  him,  is  bound  to  observe,  applies 
equally  to  the  plaintiff  or  to  the  plaintlfTs 
intestate :  and  *'due  care"  means  commensu- 
rate care,  under  the  circumstances,  when 
tested  by  the  standard  of  reasonable  pru- 
dence and  foresight.  CDowd  v.  Newnham, 
13  Ga.  App.  220,  80  S.  E.  40.  Such  contribu- 
tory negligence  may  consist  in  doing  the 
wrong  thing  at  the  time  and  place  in  ques- 
tion, or  it  may  result  from  doing  nothing 
when  something  should  have  been  done. 
This  is  the  universal  rule. 

In  answer  to  the  suggestion,  contained  in 
the  majority  opinion,  that  the  view  herein 
expressed  is  but  an  effort  to  put  the  blame 
on  "the  woman  and  not  the  man,"  I  am  con- 
tent to  reply  in  the  words  of  Leviticus, 
xiz,  15: 


(188  N.  C.  679) 
WITTY  V.  NATIONAL  COUNCIL  OF  JUN- 
lOR  ORDER  UNITED  AMERICAN 
MECHANICS.     (No.  393.) 

(Supreme  Court  of  North  Carolina.     May  8, 

1922.) 

Insaranoe  «=»753(2)  —  Local  oouncli  through 
which  faneral  benefit  business  Is  oonduoted  Is 
agent  of  association. 

A  local  council,  through  which  a  fraternal 
benefit  association  conducts  the  business  of  its 
funeral  benefit  department,  is  the  agent  of  the 
association  and  not  of  the  members  or  their 
beneficiaries,  and  payment  of  assessments  to 
the  local  council  is  sufScient. 

Appeal  from  Superior  Court,  Guilford 
County;    Long,  Judge. 

Action  by  Minnie  Witty  against  the  Na- 
tional Council  of  the  Junior  Order  United 
American  Mechanics.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Douglass  &  Douglass  and  Murray  Allen, 
all  of  Raleigh,  for  appellant 

N,  L.  Eure  and  R.  C.  Strudwick,  both  of 
Greensboro,  for  appellee. 


'Te  shall  do  no  unrighteousness  in  judgment; 
thou  shalt  not  respect  the  person  of  the  poor, 
nor  honour  the  person  of  the  mighty:  but  in 
righteousness  shalt  thou  judge  thy  neighbour." 

Upon  the  record,  I  think  the  case  should 
be  remanded  for  a  new  triaL 

WALKER,  J.,  concurs. 


PER  CURIAM.     Without  waiving  a  trial 
by  jury,  the  parties  agreed  on  the  facts.    The 
defendant,  a  secret  fraternal  order,  is  the 
supreme  governing  body  of  the  Junior  Order 
United  American  Mechanics,  and  maintains 
a  funeral  benefit  department.    In  May,  1913. 
B.  M.  Witty  became  a  member  of  Pleasant 
Garden  Council,  and  his  name  was  enrolled 
in  said  funeral  benefit  department;   but  on 
February  17,  1916,  his  name  was  stricken 
from  the  roll  of  Pleasant  Garden  Council, 
and  did  not  thereafter  appear  in  the  record 
of  membership  on  file  in  the  funeral  benefit 
department  of  the  defendant.     Said  Witty 
was  reinstated  in  Pleasant  Garden  Council 
on  March  10.  1917,  and  remained  In  good 
financial  standing  until  his  death,  which  oc- 
curred on  August  17,  1919.     When  he  was 
reinstated  his  name  was  given  the  recording 
secretary  to  be  sent  to  the  funeral  benefit  de- 
partment for  enrollment,  but  it  was  not  sent. 
The  name  of  J.  E.  Newman  twice  appeared 
on  the  roll  of  the  Pleasant  Garden  Council 
on  file  in  defendant's  funeral  benefit  depart- 
ment, and  monthly  assessments  of  the  local 
council  were  paid  to  this  department  up  to 
the  time  of  Witty's  death  on  the  double  en- 
rollment of  Newman's  name.    This  double  en- 
rollment was  made  pursuant  to  the  applica- 
tion of  the  recording  secretary  of  the  local 
council.    Only  one  J.  B.  Newman  was  a  mem- 
ber.   The  plalntlflF  is  the  legal  dependent  of 
E.  M.  Witty,  and  her  contention  is  that  the 
assessments  paid  by  him  to  the  local  coun- 
cil were  remitted  to  the  defendant  and  erro- 
neously credited  to  the  dodble  enrollment  of 
Newman.    In  response  to  the  issue  the  Jury 
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awarded  $500  as  the  amount  of  the  defend- 
ant's indebtedness  to  the  plaintiff. 

There  are  15  exceptions  in  the  record,  all 
of  which  in  the  last  analysis  are  directed 
to  the  legal  proposition  that  the  Pleasant 
Garden  Council  was  the  agent,  not  of  the  de- 
fendant, but  of  the  plaintiff.  In  an  opinion 
rendered  at  this  term  in  Evans  v.  Junior 
Order  United  American  Mechanics,  111  S.  E. 
r)26,  the  question  has  been  resolved  against 
the  defendant's  contention.    There  it  is  said: 

"Since  the  funeral  benefit  department  is  form- 
ed for  the  express  purpose  of  paying  funeral 
benefits  to  the  members  of  the  order,  and  as 
the  defendant  chooses  to  do  the  funeral  bene- 
fit business  through  the  local  councils,  it  there- 
by makes  the  local  or  subordinate  council  its 
agent  for  the  purpose." 

The  judgment  is  therefore  affirmed. 
Affirmed. 


(183  N.  C.  786) 

STATE  V.  LiPPARD.     (No.  433.) 

(Supreme  Court  of  North  Carolina.     May  8, 

1922.) 

f.  Larceny  ^=»64(l)  —  Presumption  of  guilt 
from  possession  of  property  must  be  warily 
pressed. 

The  doctrine  that  there  is  or  may  be  a 
presumption  of  guilt  of  larceny  from  the  re- 
cent possession  of  stolen  goods  is  one  that 
must  at  all  times  be  warily  pressed. 

2.  Larceny  $S964 (2)— Presumption  from  pos* 
session  Is  rebuttable  by  evidence  raising  rea- 
sonable doubt  of  guilt. 

Though  the  presumption  of  guilt  from  re- 
cent possession  of  stolen  property  is  frequently 
designated  a  rule  of  law,  it  is  not  so  in  the 
Htrict  sense  of  that  term,  shutting  out  all  evi- 
dence to  the  contrary,  but  is  presumption  of 
fact  rebuttable  by  proper  proof,  and  which  is 
rebutted  by  evidence  in  explanation  which  rais- 
es a  reasonable  doubt  as  to  defendant's  guilt. 

3.  Laroeny  ^=>64(l)  ~~  Presumption  of  guilt 
arises  only  when  possession  is  under  circum- 
stances giving  assurance  possessor  was  the 
tbief. 

Before  the  presumption  of  guilt  from  pos- 
session of  recently  stolen  property  can  arise, 
it  must  appear  that  the  stolen  goods  had  come 
into  defendant's  possession  by  his  own  act  or 
with  his  concurrence,  and  the  possession  must 
be  so  recent  and  under  such  circumstances  as 
to  give  reasonable  assurance  that  such  posses- 
sion could  not  have  been  obtained  unless  the 
bolder  is  himself  the  thief;  and,  unless  the 
possession  meets  this  test,  it  Is  merely  an  in- 
culpatory circumstance. 

4.  Laroeny  ^=»64(3),  68(3) —  Possession  two 
weeks  after  theft  held  not  to  raise  presump- 
tion of  guilt,  but  with  other  evidence  made  a 
case  for  the  Jury. 

Proof  that  two  weeks  after  an  automobile 
was  stolen  defendant  was  found  in  possession  of 
a  horn  and  jack  which  had  .been  removed  from 
the    stolen    automobile   was   not   sufficient   to 


raise  a  presumption  of  his  guilt,  but  sucfa  cir- 
cumstances with  other  inculpatory  facts  were 
sufficient  to  carry  the  case  to  the  jury. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Ray,  Judge. 

Carl  Lippard  was  convicted  of  larceny  of 
a  Ford  automobile,  and  he  appeals.  New 
triaL 

J.  D.  McCall,  Plummer  Stewart,  and  Ham- 
ilton O.  Jones,  all  of  Charlotte,  Wilson  War- 
lick,  of  Newton,  and  W.  A«  Self,  of  Hickory, 
for  appellant 

J.  S.  Manning,  Atty.  Gen.,  and  EYank  Naah, 
Asst.  Atty.  Gen.,  for  the  State. 

HOE^,  J.  There  were  facts  in  eyidence, 
on  the  part  of  the  state,  tending  to  show, 
among  other  things,  that  on  June  13,  1921, 
the  Fort  automobile  of  C.  W.  Johnson  was 
stolen  at  the  baseball  park,  in  the  city  of 
Charlotte,  and  has  never  been  found  or  re- 
covered; that  some  two  weeks  later,  the  de- 
fendant, at  the  time  driving  an  Essex  car, 
the  property  of  his  father,  was  arrested  in 
the  city  of  Charlotte  for  speeding,  and  there 
was  found  in  the  car,  covered  <;Over  with  a 
coat  or  quilt,  a  jack,  identified  as  that  owned 
by  the  prosecutor,  and  In  his  car  at  the  time 
it  was  stolen.  A  few  days  later,  at  the  home 
of  defendant's  father,  and  on  a  new  Ford 
owned  by  defendant,  there  was  found  a  Clax- 
on  horn,  which  was  Identified  by  prosecutor 
as  the  horn  which  was  on  the  stolen  car 
at  the  time  it  was  taken.  There  were  also 
other  Inculpating  facts,  hidudlng  confused 
and  contradictory  statements  of  defendant 
as  to  how  he  came  Into  possession  of  these 
articles,  and  also  much  evidence  on  part  of 
defendant  tending  to  show  how  he  came  in- 
to possession  of  these  articles,  and  in  a 
manner  consistent  with  his  innocence  of  the 
crime  charged,  etc.  In  referring  to  the  pos- 
session of  these  articles,  identlfled  by  the 
state's  evidence  as  being  In  or  a  part  of  the 
stolen  car,  his  honor,  among  other  things, 
said: 

"It  being  a  rule  of  law,  gentlemen,  that  one 
found  in  possession  of  stolen  property  is  pre- 
sumably the  thief— that  this  is  a  reasonable 
presumption  of  the  law  that  he  be  the  thief, 
if  found  in  possession  of  stolen  property,  and 
throws  the  burden  upon  the  defendant  to  ac- 
count for  his  possession." 

Again,  after  stating  that  this  Is  presump- 
tion of  fact  and  not  of  law,  shutting  off  all 
evidence  to  the  contrary,  and  that,  in  order 
to  the  application  of  the  principle.  It  must 
appear  that  the  possession  is  with  the  knowl- 
edge and  concurrence  of  the  defendant,  which 
is  correct,  the  court  instructed  the  jury  fur- 
ther that  the  finding  of  stolen  goods  in  the 
possession  of  the  defendant  a  reasonable  time 
after  the  theft  is  committed  raises  a  pre- 
sumption that  he  himself  is  the  thief,  and  it 


^s^For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  D^esta  and  Indexes 


N.  C.)  STATE  ▼ 

'  (111 

is  the  law  tbat  a  person  found  In  i)os8ession 
of  goods  recently  stolen  is  presumed  in  law  to 
be  the  thief,  and  it  is  not  necessary  for  the 
state  to  show  further  circumstances  tending 
to  prove  defendant  guilty.  And  later  in  the 
charge,  on  the  subject*  the  court  said: 

"And  again,  gentlemen,  where  a  person  is 
found  in  possession  of  goods  that  have  been 
recently  stolen,  there  is  a  presumption  of  law 
that  he  is  guilty  of  the  theft,  and  it  is  not 
necessary  in  order  to  convict  him  for  the  state 
to  show  that  any  other  suspicious  circumstanc- 
es accompanied  such  possession." 

[1-3]  The  doctrine  that  there  Is  or  may  be 
a  presumption  of  guilt  from  the  recent  pos- 
session of  stolen  goods  is  one  that,  in  the 
language  of  Chief  Justice  Hale,  must  at  all 
times  "be  warily  pressed,"  approved  by  Al- 
len. J.,  in  State  v.  Ford,  175  N.  O.  797-800, 
95  S.  E.  154,  and  to  our  minds  in  this  in- 
stance has  been  erroneously  applied  to  de- 
fendant's prejudice.  While  this  presumption 
when  i)ermissible,  is  not  infrequently  desig- 
nated as  a  rule  of  law,  it  is  not  so  in  the 
strict  sense  of  the  term,  shutting  out  all  evi- 
dence to  the  contrary,  but  is  one  of  fact  and 
rebuttable  by  proper  proof,  and  is  rebutted 
by  evidence  In  explanation  which  raises  a 
reasonable  doubt  as  to  a  defendants  guilt 
State  V.  Anderson,  162  N.  C.  571,  77  S.  E. 
238.    And  our  decisions  hold  tliat — 

In  order  to  its  proper  application  it  must 
be  "manifest  that  the  stolen  goods  have  come 
to  the  possession  by  his  own  act  or  with  his 
undoubted  concurrence,  and  it  must  be  so  re- 
cent and  under  such  circumstances  as  to  give 
reasonable  assurance  thab  such  possession 
could  not  have  been  obtained  unless  the  hold- 
er is  himself  the  thief."  State  v.  Ford,  175 
N.  C.  797,  95  S.  B.  154;  State  v.  Anderson, 
162  N.  O.  571,  77  S.  B.  238;  State  v.  Hullen, 
133  1^.  C.  656,  45  8.  B.  513;  State  v.  Graves, 
72  N.  C.  482;  State  v.  Smith,  24  N.  C.  402. 

In  the  Ford  Case  also,  Justice  Allen  de- 
livering the  opinion,  quotes  with  approval 
from  Pearson,  0.  J.,  in  the  Graves  Case  to 
the  effect  that  the  presumption  does  not  arise 
except  when  the  fact  of  guilt  is  self-evident 
from  the  bare  fact  of  having  the  stolen  goods. 
And  from  State  v.  Anderson,  supra,  "except 
when  defendant  could  not  have  reasonably 
gotten  the  possession  unless  he  had  stolen 
them  himself."  In  the  case  of  State  v. 
Graves  it  was  proved  that  on  the  9th  of  Au- 
gust, the  home  of  J.  I.  Scales,  in  Greensboro, 
N.  C.,  was  feloniously  broken  into,  and  a 
watch  and  chain  stolen;  that  on  the  10th  of 
August,  at  Danville,  Va.,  defendant  had  the 
watch  and  chain  in  his  possession,  and  swap- 
ped th^n  off  for  another,  receiving  small  boot 
Defendant  d^snying  his  guilt,  testified  that 
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be  got  the  watch  and  chain  from  John  and 
Dennis  Sellars  on  Sunday  night  the  9th  of 
August,  who  got  defendant  to  take  chem  to 
Danville  and  trade  them  off.  There  were 
other  facts  tending  to  inculpate  defendant 
On  the  trial  the  superior  court  judge  charged 
the  jury  that— 

"If  defendant  was  in  possession  of  goods  in 
Danville  on  Monday  August  10th  of  the  goods 
stolen  in  Greensboro  on  August  9th,  the  law 
presumed  he  was  the  thief  and  had  stolen  them; 
the  prisoner  was  bound  to  explain  satisfactorily 
how  he  came  by  them.' 


t> 


In  holding  this  to  be  an  erroneous  charge, 
the  court  said: 

"His  honor  committed  manifest  error  in  tak- 
ing the  case  from  the  jury  and  ruling  that, 
'If  the  jury  believed  from  the  evidence  that  the 
prisoner  was  in  possession  of  the  watch  and 
chain  in  Danville  on  the  Monday  after  the 
watch  and  chaiu  were  stolen  on  Saturday  night 
in  Greensboro,  the  law  presumed  he  was  the 
thief,  and  had  stolen  the  watch  and  chain,  and 
that  the  prisoner  was  bound  to  explain  satis- 
factorily how  he  came  by  the  goods." 

The  rule  is  this : 

"When  goods  are  stolen,  one  found  in  pos- 
session so  soon  thereafter  that  he  could  not 
have  reasonably  got  the  possession  unless  he 
had  stolen  them  himself,  the  law  presumes  he 
was  the  thief." 

And,  further,  the  presumption  would  only 
arise  where  the  fact  of  guilt  is  self-evident 
from  the  bare  fact  of  being  found  in  posses- 
sion of  the  stolen  goods,  and  otherwise  it  be- 
comes a  case  depending  on  circumstantial 
evidence  to  be  passed  on  by  the  jury.  And  a 
like  position  was  upheld  in  State  v.  Ander- 
son, supra,  where  the  fact  of  possession  was 
only  held  to  be  an  inculpating  circumstance 
with  other  facts  tending  to  show  guilt,  and 
to  be  considered  and  passed  upon  by  the  jury 
without  any  artificial  weight  arising  from  « 
presumption  raised  by  the.  law. 

[4]  In  the  present  case,  defendant  was 
never  found  in  possession  of  the  stolen  car, 
but  of  a  jack  and  horn  which  the  state's  evi- 
dence tended  to  show  had  been  detached 
from  the  same  and  found  in  defendant's  pos- 
session two  weeks  and  more  after  the  al- 
leged theft.  These  and  other  inculpating 
facts  are  sufficient  to  carry  the  case  to  the 
jury,  but  the  circumstances  presented  afford- 
ed so  many  opportunities  for  defendant  to 
have  become  possessed  of  these  articles  in  a 
manner  consistent  with  his  innocence  that 
the  artificial  weight  incident  to  a  presump- 
tion raised  by  the  law  does  not  obtain,  and 
for  the  error  Indlcatedi  defendant  is  entitled 
to  a  new  trial  of  the  issue. 

New  trial. 
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ATLANTIC  COAST  LINE  R.  CO.  V.  TOWN 
OF  DUNN.     (No.  102.) 

(Supreme  Court  of  North  Carolina.    March  3» 

1922.) 

1.  Adverse  poseesslpn  ^s»8(l)— Instruotlon 
possession  for  seven  years  bars  all  claims 
Is  erroneous  where  there  was  evidence  of  ded- 
ication as  public  square. 

In  an  action  by  railroad  company  against  a 
tovTD  to  recover  a  tract  of  land,  where  there 
was  evideoce  on  behalf  of  the  town  that  the 
land  in  controversy  had  been  dedicated  as  a 
public  square,  and  the  dedication  accepted,  an 
instruction  that  adverse  possession  by  the 
plaintiff  for  seven  years  will  ripen  title,  and  bar 
all  persons  not  under  disability,  was  erroneous 
under  C.  S.  §  435,  providing  that  no  person 
shall  ever  acquire  exclusive  right  to  a  public 
square  by  reason  of  any  occupancy  thereof. 

2.  Trial  ^=s>296 (2)— Erroneous  Instruction  as 
to  adverse  possession  of  claimed  public  square 
held  not  cured  by  other  Instructions. 

Error  in  instructing  that  adverse  posses- 
sion for  seven  years  would  give  right  to  prop- 
erty against  all  clattns  by  persons  not  under 
disability,  which  was  erroneous  because  there 
was  evidence  that  the  property  in  controversy 
was  a  public  sc|nare  held  not  cured  by  other  in- 
structions stating  the  law  pertaining  to  the 
dedication  of  property  to  the  public 

Appeal  from  Superior  Court,  Harnett 
County;   Cranmer,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
Company  against  the  Town  of  Dunn.  Judg- 
ment for  plaintiir,  and  defendant  appeals. 
New  trial. 

(Tivil  action  tried  before  his  honor  B.  H. 
Cranmer,  Judge,  and  a  Jury  at  November 
term,  1921,  superior  court,  Harnett  county. 
The  action  is  to  establish  plalntifTs  owner- 
ship in  an  open  square  in  the  town  of  Dunn 
abutting  on  the  railroad's  right  of  way 
through  said  town,  and  to  restrain  defendant 
from  trespass  and  other  wrongful  inter- 
ference with  plaintiflTs  rights  therein.  De- 
fendant denied  plaintiffs  ownership  of  the 
property,  and  in  a  further  answer  averred 
that  said  square  had  been  dedicated  as  a 
public  square  and  accepted  as  such  by  the 
town  authorities  before  plaintiff  had,  or 
claimed,  any  right  therein,  and  prayed  for 
an  injunction  restraining  plaintiff  from  al- 
leged wrongful  trespass  or  use  of  said  square. 
The  cause  was  submitted  and  verdict  ren- 
dered on  the  following  issue: 

"Is  the  plaintiff  the  owner  in  fee  simple,  and 
entitled  to  the  possession  of  the  land  described 
in  the  complaint?    Answer:   Yes." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed. 

Godwin  &  Williams  and  Toung  &  Best,  all 
of  Dunn,  for  appellant. 
Rose  &  Rose,  of  Fayetteville,  for  appellee. 


HOKE,  J.  There  was  evidence  to  the  ef- 
fect that  in  1886  one  Henry  Pope,  admitted 
to  be  the  owner,  conveyed  to  H.  Walters  and 
J.  B.  Edgerton  37%  acres  of  land,  covering 
the  land  or  square  in  controversy;  that  in 
1892  said  Walters  and  Edgerton  conveyed 
said  property,  or  the  portion  of  it  that  con* 
tained  the  square,  to  the  East  Carolina  Land 
&  Improvement  Company;  that  on  May  28. 
1907,  said  Land  &  Improvement  Company 
conveyed  the  land  in  dispute  to  plaintiff,  and 
said  plaintiff  had  occupied  and  controlled  the 
said  land,  asserting  ownership  under  its 
deed  since  said  date.  There  was  evidence  on 
the  part  of  the  defendant  tending  to  show 
that  said  Walters  and  Edgerton,  while  own- 
ers of  said  property  in  fee,  made  a  subdivi- 
sion of  a  portion  of  said  37%  acres  which 
subdivision  included  the  locus  in  quo,  divided 
same  into  streets,  alleys,  blocks  with  a  pub- 
lic square,  for  the  purpose  of  creating  the 
present  town  of  Dunn ;  that  a  blueprint  was 
made  of  the  property  showing  the  lots  as  an 
open  public  square,  and  In  1887  said  parties 
conducted  an  auction  sale  of  numbers  of 
these  lots,  at  which  it  was  stated  that  the 
site  was  to  be  and  remain  an  open  square, 
etc.,  lots  were  sold  and  deeds  made  as  ad- 
Joining  said  square.  And  it  was  publicly  an- 
nounced at  the  time  that  the  square  would 
never  be  sold  but  would  be  and  remain  a  pub- 
lic square  for  the  use  and  convenience  of  the 
public.  And  there  were  facts  in  evld^ice 
permitting  the  inference  that  some  of  the 
railroad  oflSdals  and  others  largely  Interest- 
ed as  owners  of  the  stock  were  present  at  the 
sale  and  acquiescing  in  these  as8nrance& 
There  was  further  evidence  for  the  defend- 
ant that  the  authorities  of  the  town  of  Dunn, 
which  was  incorporated  in  1887,  had  accept- 
ed the  dedication  of  the  property  in  contro- 
versy as  a  public  square ;  that  In  1892  It  bad 
caused  an  offldal  map  of  the  town  to  be 
made,  naming  the  streets,  blocks,  etc.,  largdy 
following  the  plat  as  made  by  Walters  and 
Edgerton,  and  recognizing  the  property  in 
dispute  as  a  public  square^  designated  as 
Lucknow  square,  so  named  in  said  official 
record  of  maps  of  the  town;  that  some  of 
the  lots  sold  as  abutting  on  the  square  bad 
been  Improved  by  the  owners,  and  the  dty 
had  constructed  concrete  sidewalks  on  the 
western  side  of  the  property  and  has  paved 
the  western  edge  as  a  street  and  had  extend- 
ed Cumberland  street  through  the  property 
and  paved  the  same,  and  other  uses  had  of 
the  square  shown  for  the  benefit  of  the  gen- 
eral public.  Upon  this  opposing  testimony, 
the  court  charged  the  Jury,  among  otho- 
things,  as  follows,  and  whldi  was  duly  ex- 
cepted to  by  appellant: 

''The  plaintiff  contends  that  it  is  the  owner 
in  fee  of  the  land,  and  that  it  has  been  in  the 
continuous,  quiet,  and  peaceable  possession  of 
the  land  since  1907,  about  11  years,  and  that 
the  title  extends  back  an  unbroken  chain,  to 
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the  Pope  deed  to  Walters  and  Edgerton  in  1886^  1  unlikely  that  the  charge  excepted  to  was  so 


about  32  y«ar8^  and  that  it,  and  those  under 
whom  it  claims,  have  now  occupied  and  held 
adversely  to  all  persons  the  land  in  question. 
I  instruct  you,  gentlemen  of  the  jury,  that  7 
years'  adverse  possession  under  known  and  vis- 
ible lines  and  boundaries,  and  under  color  of 
title,  will  ripen  title,  and  be  a  bar  to  all  per- 
sons if  no  disability,  and  there  is  no  evidence 
of  disability  in  this  case,  of  any  person  being 
under  disability/' 

[1]  The  trne  title  having  been  admitted  to 
be  in  Henry  Pope,  that  as  an  abstract  prop- 
osition is  correct;  but,  when  considered  in 
reference  to  the  facts  in  evidence,  and  the 
opposing  positions  of  the  parties  arising 
thereon,  we  are  of  opinion  that  this  Instruc- 
tion is  erroneous.  In  1891  (chapter  224)  the 
Legislature,  changing  the  law  as  It  had 
formerly  prevailed,  enacted  a  statute,  now 
appearing  in  section  435,  Consolidated  Stat- 
utes, as  follows: 

'*No  person  or  corporation  shall  ever  ac- 
quire any  exclusive  right  to  any  part  of  a  pub- 
lic road,  street,  lane,  alley,  square  or  public 
way  of  any  kind  by  reason  of  any  occupancy 
thereof  or  by  encroaching  upon  or  obstructing 
the  same  in  any  way,  and  in  all  actions,  wheth- 
er civil  or  criminal,  against  any  person  or  cor- 
poration on  account  of  an  encroachment  upon 
or  obstruction  or  occupancy  of  any  public  way 
it  shall  not  be  competent  for  a  court  to  hold 
that  such  action  is  barred  by  any  statute  of 
limitations." 

Under  the  provisions  of  this  statute,  the 
eiXect  of  which  on  the  law  as  it  formerly  ex- 
isted Is  referred  to  in  ThreadgiU  v.  Commis- 
sioners of  Wadesboro,  170  N.  C.  641,  87  S.  E. 
621,  and  other  cases.  If  the  defendant's  evi- 
dence Is  accepted  by  the  Jury,  and  there  was 
a  completed  dedication  of  the  square,-  the 
right  of  the  public  therein  was  immediately 
established,  and  thereafter  a  title  by  adverse 
possession  could  no  longer  be  acquired  or 
maintained  against  It  Haggard  v.  Mitchell, 
180  N.  a  255, 104  S.  B.  561 ;  Wittson  v.  Dow- 
ling,  179  N.  C.  542,  103  S.  B.  18;  State  Co.  v. 
Finley,  150  N.  C.  726,  64  S.  E.  772;  Tlse  v. 
Whltaker,  146  N.  C.  374,  59  S.  E.  1012. 

[2]  True  the  court  in  its  further  charge 
made  elaborate,  and.  In  the  main,  a  very 
correct,  statement  of  the  law  appertaining  to 
dedication  and  acceptance  of  these  publlo 
easements,  but  he  nowhere  modifies  the 
charge  as  above  set  out,  or  instructed  the 
jury  that,  in  case  a  completed  dedication  is 
established,  a  title  by  adverse  possession 
could,  under  no  circumstances,  prevail 
against  it  Standing  alone,  and  without  fur- 
ther statement  or  explanation,  the  charge 
could  very  well  be  Interpreted  to  mean  that, 
notwithstanding  a  previous  dedication  and 
acceptance,  If  plaintiff  had  thereafter  shown 
adverse  possession,  under  known  and  visible 
lines  and  boundaries  for  seven  consecutive 
years,  it  would  be  a  valid  title.    It  is  not 


understood  by  the  Jury,  and  in  our  opinion, 
as  stated,  it  must  be  held  for  prejudicial  efr- 
ror  entitling  defendant  to  a  new  triaL 
Venire  de  nova 


(119  S.  C.  12) 

PATTERSON  v.  CAUSEY  et  al.    (No.  10823.) 

(Supreme  Court  of  South  Carolina.     Jan.  25, 

1922.) 

t.  ParUtlon  <&=»62— Plaintiff  may  attack  deed 
introduoMi  by  defeadants. 

Defendants  in  partition  having  pleaded  ti- 
tle and  introduced  deeds  and  proof  of  execution 
thereof,  plaintiff  could,  after  they  were  in,  at- 
tack them  by  evidence  of  grantor's  mental  in- 
capacity, as  well  as  on  the  grounds  of  fraud 
and  their  nondelivery. 

2.  Deeds  <s=s>6S— Where  more  than  one  infer- 
ence can  be  drawn  from  evidence,  question  of 
delivery  for  jury. 

The  question  of  delivery  of  deeds  is  for  the 
jury  where  under  the  evidence  more  than  one 
inference  can  be  drawn. 

3.  Vendor  and  purchaser  <S=s>239(9)  —  Pur- 
chaser acquires  no  title  If  deed  to  Ms  grantors 
was  not  delivered  or  their  grantor  was  inoa* 
pacltated. 

A  purchaser  acquires  no  title  as  an  innocent 
purchaser  If  the  deed  to  his  grantors  was  not 
deUvered  or  if  their  grantor  was  mentally  in- 
competent. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Ck>urt 
of  Hampton  County. 

Action  by  Catherine  B.  Patterson  against 
EI  M.  Causey  and  others.  From  judgment  on 
verdict  directed  for  certain  of  the  defendants 
claiming  exclusive  title  under  deeds»  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Exception  3  was  to  the  holding  that  certain 
grantees  of  persons  named  In  deeds  of  Thom- 
as A.  Causey  were  the  owners  of  parcels  de- 
scribed in  their  deeds ;  it  being  claimed  that 
they  could  have  only  such  title  as  their  gran- 
tors had,  and  that  their  grantors  never  had 
a  deed  to  the  property  delivered  to  them  by 
Thomas  A.  Causey,  and  so  had  no  title. 

Geo.  Warren  and  W.  D.  Connor,  both  ol 
Hampton,  for  appellant. 

Randolph  Murdaugh,  of  Hampton,  for  re- 
spondents. 

WATTS,  J.  This  was  an  action  for  parti- 
tion. Certain  defendants  claimed  title.  Ap- 
pellants proved  title  in  Thos.  A.  Causey  and 
descent  to  his  children.  Contesting  defend- 
ants offered  seven  deeds  from  Thos.  A. 
Causey,  dated  In  May,  1906,  and  recorded  the 
same  year,  after  the  grantor's  death,  to  all  of 
which  objection  was  made  that  there  was  no 
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proof  of  delivery.  On  motion  ,his  honor  di- 
rected a  verdict  for  the  defendants.  Appel- 
lants appeal  and  by  five  exceptions  Impute 
error. 

[1]  The  first  exception  imputes  error  in 
holding  that  the  plaintiff  could  not  offer  testi- 
mony to  show  mental  capacity  of  the  grantor 
to  make  deeds,  Introduced  by  the  defendants 
after  said  deeds  had  been  introduced  in  evi- 
dence,  and  in  excluding  the  evidence  of  wit- 
nesses to  prove  grantor's  mental  incapacity 
to  make  said  deeds ;  it  being  contended  that 
his  honor  should  have  held  such  evidence 
competent,  and  should  have  allowed  it  This 
exception  must  be  sustained.  The  deeds 
could  not  be  attached  until  they  were  in.  De- 
fendants had  pleaded  title  and  introduced 
certain  deeds  and  prove  the  execution  of  the 
same  by  witness.  The  appellants  then  had 
the  right  to  attack  them  on  the  ground  of 
fraud,  mental  incapacity,  or  nondelivery,  and 
his  honor  was  in  error  in  excluding  the  evi- 
dence. 

[2]  Exceptions  2,  4,  and  5  raise  the  same 
questions  that  his  honor  erred  in  finding  un- 
der the  testimony  that  the  deeds  had  been 
delivered  and  in  directing  a  verdict  for  the 
defendants.  These  exceptions  are  sustained. 
Under  the  evidence  the  question  of  delivery 
should  have  been  submitted  to  the  Jury  for 
their  determination,  as  under  it  more  than 
one  Inference  could  be  drawn. 

[3]  Exception  3  is  sustained,  for,  if  the 
deeds  were  not  delivered,  or  the  grantor  was 
incapacitated  and  could  not  make  them,  Ayer 
and  £\iller  could  not  have  any  more  title 
than  their  grantors  had,  and  that  issue 
should  have  been  submitted  to  the  jur^. 

Judgment  reversed,  and  new  trial  granted. 

GARY,  O.  J.,  and  FRASER,  J.,  concur. 

COTHRAN,  J.  (dissenting).  Appeal  from 
an  order  directing  a  verdict  in  favor  of  the 
defendants  upon  the  issue  of  title  in  a  parti- 
tion suit.  The  parties  claimed  from  a  com- 
mon source  of  title,  Thomas  A.  Causey.  The 
plaintiffs  and  certain  of  the  defendants 
claimed  as  heirs  at  law,  and  certain  other 
defendants  claimed  indirectly  under  deeds 
executed  by  Thomas  A.  Causey  and  commit- 
ted to  his  brother  R.  T.  Causey  to  keep  until 
his  death  and  then  to  deliver  them  to  the 
several  grantees. 

The  depositary  testified  that  his  brother 
stated  that  the  children  who  were  not 
among  the  grantees  of  these  deeds  had  been 
amply  provided  for;  that  when  the  deeds 
were  committed  to  him  the  grantor  reserved 
no  right  of  control  over  them  and  never 
during  the  remainder  of  his  life  made  an 
attempt  to  recall  them  for  any  purpose  what- 
ever; that  the  grantor  wished  to  retain  con- 
trol of  his  land  while  he  lived,  and  wanted 
the  deeds  delivered  to  the  grantees  after 
bis  death.     After  the  grantor's  death  the 


deeds  were  severaUy  delivered  by  the  de> 
positary. 

It  appeared  that  two  of  the  defendants, 
Ayer  and  Fuller,  claimed  under  several  deeds 
by  two  of  .the  grantees  under  the  deeds  re- 
ferred to,  and  assumed  the  position  of  bona 
fide  purchasers  without  notice. 

At  the  conclusion  of  the  evidence  the  pre- 
siding judge  upon  motion  directed  a  verdict 
for  the  defendants.  The  plaintifte  have  ap- 
pealed and  raise  practically  but  two  ques- 
tions: (1)  Error  in  excluding  evidence  of 
the  mental  incapacity  of  the  grantor;  (2) 
error  in  directing  a  verdict  for  the  defend- 
ants upon  the  issue  of  delivery  of  the  deeds 
and  in  not  submitting  that  issue  to  the  Jury. 

As  to  the  exclusion  of  evidence  tending  to 
show  the  mental  incapacity  of  the  grantor: 
We  do  not  think  that  there  can  be  a  question 
as  to  the  right  of  a  plaintiff  whose  title  is 
opposed  by  a  deed  offered  in  evidence  by  the 
defendant  in  reply  to  attack  such  deed  upon 
the  ground  of  fraud,  undue  infiuence,  or 
want  of  mental  capacity  in  the  grantor, 
without  having  set  up  any  such  ground  in 
his  complaint  or  in  a  reply  to  the  answer 
of  the  defendant. 

But  in  my  opinion  the  plaintiffs  have  not 
placed  themselves  In  a  position  to  take  ad- 
vantage of  the  erroneous  ruling  of  the  pre- 
siding Judge  in  conflict  with  the  above  prin- 
ciple. When  the  matter  of  the  grantor's 
mental  condition  first  appeared  in  the  evi- 
dence, the  witness  R.  T.  Causey  testified  at 
the  instance  of  the  plaintiffs'  counsel  that 
at  the  time  the  deeds  were  executed  the 
grantor  was  suffering  from  cancer  of  the 
stomach,  could  drink  only  liquids,  and  was 
in  bod  a  part  of  the  time;  that  he  did  not 
know  of  his  own  knowledge  that  morphine 
was  being  administered  to  him.  The  coun- 
sel for  the  defendants  then  inquired  the 
purpose  of  this  examination.  Counsel  for 
plaintiff  stated  that  it  was  to  show  the 
mental  incapacity  of  the  grantor.  Counsel 
for  defendants  took  the  position  that,  ob- 
jection to  the  introduction  of  the  deeds  in 
evidence  having  been  placed  solely  upon  the 
issue  of  delivery,  the  plaintiffs  could  not 
then  go  into  the  question  of  mental  incapac- 
ity. After  argument  the  presiding  judge 
ruled  that  the  evidence  was  admissible.  Ko 
fuptber  testimony  along  this  line  was  intro- 
duced by  the  plaintiffs,  and  none  other  was 
actually  offered.  Later  in  the  examination 
of  this  witness  counsel  fbr  defendants,  ap- 
parently without  the  provocation  that  might 
have  been  caused  by  further  tender  of  evi- 
dence along  this  line.  Interrupted  the  exami- 
nation upon  another  phase  of  the  case  with 
the  question: 

"We  wish  to  know— do  I  understand  your 
honor  to  rule  that  our  friends  would  have  the 
right  to  go  into  the  question  of  the  mental 
capacity  of  the  grantor  to  make  those  deeds?" 

After  .argument  the  court  ruled  that  the- 
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deed  could  not  be  attacked  upon  that  ground 
after  it  had  been  Introduced.  No  testimony 
along  the  line  indicated  was  at  that  time 
being  tendered,  and  it  is  impossible  for  the 
court  to  assume  that  the  plaintiffs  had  any 
such  testimony  to  tender.  If  they  did  hare, 
it  was  their  duty  to  tender  the  testimony  by 
the  production  of  the  witnesses  and  a  state- 
ment of  what  they  expected  to  prove  by 
them.  They  have  waived  their  right  to  com- 
plain of  the  adverse  erroneous  ruling  by  be- 
ing frightened  away  from  laying  the  founda- 
tion for  an  exertion. 

"A  ruling  of  the  trial  court  refusing  to  allow 
a  witness  to  answer  a  question  is  not  presented 
for  review  where  the  record  does  not  set  out 
the  question  and  what  was  expected  to  be 
elicited  by  it"    3  Cyc.  165. 

In  Avery  v.  Wilson,  47  S.  O.  78,  25  S.  B. 
286,  it  was  held  that  an  objection  to  the  rul- 
ing of  a  circuit  Judge  refusing  to  admit  in 
evidence  a  certain  judgment  roll  cannot  be 
considered  by  this  court  unless  the  judgment 
roll  ie^  incorporated  in  the  record  for  appeal. 

In  Swearingen  v.  Ins.  Co.,  52  S.  C.  309, 
29  S.  B.  722,  it  is  declared: 


"The  proper  course  was  for  defendant's  coun- 
sel, after  cautioning  his  witness  not  to  answer 
untn  authorised  by  the  court  to  do  so,  to  have 
stated  the  question  and  asked  the  court  to  rule 
as  to  its  admissibility." 

In  Allen  v.  Ck>oley,  53  S.  O.  77,  30  S.  B. 
721,  the  syllabus  is: 

*This  court  will  not  consider  the  competency 
of  testimony  not  actually  offered." 

The  opinion  states : 

*'AI1  the  evidence  which  the  appellant  of- 
fered was  admitted  [which  is  true  in  the  case  at 
bar].  As  the  appellant  did  not  offer  to  in- 
troduce further  testimony,  this  court  cannot 
say  that  ^  ^  *  it  would  have  been  ruled  out 
by  the  presiding  judge.  The  proper  practice  in 
such  cases  is  to  offer  the  testimony,  and  to 
have  the  presiding  judge  to  rule  upon  its  com- 
petency, if  the  specific  objections  are  urged 
against  its  introduction." 

The  plaintiffs  did  not  present  a  single  wit- 
ness to  prove  the  incapacity  of  the  grantor, 
and  of  course  could  not  be  allowed  to  insert 
in  the  record  the  fact  that  they  had  such  a 
witness  or  what  his  \estimonj  would  have 
been.  So  far  as  the  record  shows,  what 
transpired  appears  simply  as  an  academic 
discussion  of  a  moot  point  With  the  advance 
information  of  what  the  circuit  judge  would 
rule  when  the  question  became  a  practical 
issue,  in  order  to  avail  themselves  of  the 
error  of  such  ruling,  it  was  indispensable 
that  the  witness  should  have  been  produced 
and  the  substance  of  his  testimony  stated  to 
the  court  and  appear  in  the  record  for  ap- 
peal. 

As  to  the  alleged  error  in  directing  a  ver- 
dict for  the  defendants  and  in  not  submlt- 
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(iug  the  issue  of  delivery  to  Che  jury:  The 
plaintiffs  offered  no  testimony  at  all  con- 
flicting with  the  testimony  of  the  depositary 
of  the  deeds,  which  was  ample  and  clear  that 
the  deeds  were  executed  by  the  grantor  and 
committed  to  him  for  delivery  to  the  several 
grantees  at  his  death;  that  the  grantor  re-' 
served  to  thought  of  control  over  the  deeds 
and  never  mentioned  the  transaction  to  him 
afterwards.  This  presents  as  clear  a  case  of 
delivery  as  could  be  conceived,  and  the  case 
falls  under  the  well-established  rule  that, 
where  the  testimony  is  all  one  way»  the  cir- 
cuit judge  is  justified  in  directing  a  verdict 
See  Herndon  v.  R.  Co.  (just  filed)  111  S.  B. 
13,  and  the  cases  cited  therein. 

The  principle  is  established  by  a  host  of 
vUBes. 

"When  it  clearly  appears  that  the  grantor 
placed  a  deed  with  a  depositary,  to  be  kept  con- 
tinuously by  him  until  after  the  grantor's  death, 
and  that  it  was  then  to  be  delivered  to  the 
grantee  upon  the  grantor's  death,  the  estate 
vests  in  the  grantee  from  the  time  of  the  ex- 
ecution of  the  deed."    16  R.  G.  L.  641. 

See  Watson  v.  Cox,  108  S.  B.  168;  ^erck 
V.  Merck,  95  S.  C.  328,  78  S.  B.  1027. 

"The  delivery  of  a  deed  by  the  grantor  to  a 
third  person  to  be  held  by  him  and  delivered  to 
the  grantee  upon  the  grantor's  death  will  op- 
erate as  a  valid  delivery,  where  there  is  no 
reservation  on  the  part  of  the  latter,  of  any 
control  over  the  instrument."    13  Cyc.  569. 

I  think  for  these  reasons  that  the  Judg- 
ment below  should  be  affirmed. 


(153  Oa.  178) 
CURRIE  V.  STATE.    (No.  2735.) 

(Supreme  Court  of  Georgia.     April  U,  1922.) 

(ByllabuM  by  the  Court.) 

1.  Criminal  law  e=»323(l7)  —  Instruoilon  on 
manslaughter  not  erroneous  beoausa  of  fail- 
ure to  charge  therein  on  homicide  under  rea- 
sonable fears. 

The  charge  complained  of  in  the  second  di- 
vision of  the  opinion  is  not  erroneous,  simply 
because  it  fails  to  embrace  other  instructions 
upon  some  other  theory  of  the  case,  which 
would  be  appropriate  elsewhere  in  the  charge. 

2.  Homldde  ^=>237— Defendant  only  required 
to  estahllsli  Insanity  by  preponderanoe  of  evi- 
denoe. 

Where,  on  the  trial  of  one  charged  with 
murder,  the  defense  of  insanity  at  the  time  of 
the  commission  of  the  act  is  relied  upon,  the 
burden  of  proof  is  upon  the  defendant  to  show 
his  insanity  by  a  preponderance  of  the  evi- 
dence. The  court  erred  in  charging  the  jury 
that  in  such  case  "the  burden  is  on  the  de- 
fendant to  make  good  such  defense  to  a  rea- 
sonable certainty  and  to  the  reasonable  satis- 
faction of  the  Jury.** 


^S9f>or  other  oaaes  aee  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dl^eeU  and  Indexes 
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3.  Crlmlnl  law  «=s>956(IO),  1156(4)— Dealal 
of  new  trial  for  alleged  blae  of  Juror  net 
disturbed,  unlese  disoretlon  abased;  dlsqre- 
tlon  not  abused  In  denying  new  trial  for  al- 
leged bias  of  Juror. 

The  discretion  of  the  trial  Judge,  who  pass- 
es upon  the  alleged  prejudice  and  bias  of  a  ju- 
ror, from  conflicting  evidence,  on  a  motion  for 
new  trial,  will  not  be  interfered  with  unless  it 
is  manifestly  abused.  There  was  no  abuse  of 
discretion  in  the  instant  case. 

4.  Suffloiency  of  evidenee. 

As  the  case  goes  back  for  a  new  trial,  no 
opinion  is  expressed  as  to  the  suflSdency  of 
the  evidence  to  support  the  verdict 

Beck,  P.  J.,  and  Fish,  0.  J.t  dissenting  in 
part. 

Error  from  Superior  Court,  Toombs  Coun- 
ty ;  R.  N.  Hlardeman,  Judge. 

Lee  Currie  was  convicted  of  murder,  and 
he  brings  error.    Reversed. 

See,  also,  160  Ga.  736,  105  S.  E.  361. 

Giles  &  Sharpe,  of  Lyons,  and  Lawrence 
&  Abrahams,  of  Savannah,  for  plaintiff  in 

error. 

Walter  F.  Grey,  Sol.  Gen.,  of  Swainsboro, 
Geo.  M.  Napier,  Atty.  Gen.,  and  Seward  M. 
Smitb,  ABst.  Atty.  Gen.,  t6t  the  State. 

HILL,  J.  Lee  Currie  wag  tried  upon  an 
indictment  charging  him  with  murder  by 
shooting  Burley  Phillips  with  a  certain  pis- 
toL  A  verdict  was  rendered  finding  him  guil- 
ty, and  -he  was  sentenced  to  be  hanged.  He 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

[1]  1.  The  first  ground  of  the  amended  mo- 
tion complains  that  the  court  erred  in  charg- 
ing the  jury  that — 

"When  a  sudden  quarrel  arises  between  two 
men,  and  upon  that  sudden  quarrel  thus  arising 
the  parties,  acting  under  passion  or  anger, 
seize  their  weapons  and  mutually  agree  to  fight, 
or  if  presently  they  mutually  agree  to  fight, 
upon  a  sudden  quarrel  arising,  and  one  kills  an- 
other under  such  circumstances,  it  is  volun- 
tary manslaughter.'* 

The  criticism  upon  this  charge  is  that  the 
court  did  not,  at  the  time  of  giving  it,  nor 
elsewhere  in  the  charge,  state  that  if,  un- 
der the  same  circumstances,  the  defendant 
entertained  a  reasonable  fear  that  a  homi- 
cide was  about  to  be  committed  upon  him, 
and  if,  acting  upon  such  reasonable  fear, 
he  killed  the  deceased,  then  the  homicide 
would  be  justifiable,  and  not  murder  or  man- 
slaughter. The  charge  is  not  erroneous  sim- 
ply because  it  fails  to  embrace  other  instruc- 
tions upon  some  other  theory  of  the  case, 
which  would  be  appropriate  elsewhere  in 
the  charge.    Hays  v.  State,  114  Ga.  25  (4),  40 

5.  E.  13 ;  Gibson  v.  State,  114  Ga.  34,  39  S. 
E.  948;  Tucker  v.  State,  114  Ga.  61,  39  S. 
E.  926;  Roberts  v.  State,  114  Ga.  450,  40 


8.  E.  297;  Deal  y.  State,  146  Ga.  33,  88  S. 
B.  573. 

In  the  general  charge,  not  immediate  In 
connection  with  the  foregoinir  charge,  the 
court  instructed  the  jury  that  they  might, 
after  hearing  all  of  the  evidence  and  the  de- 
fendant's statement,  consider  the  sitaation 
in  which  the  defendant  found  hims^  at 
the  time  of  the  fatal  encounter,  and  if  the 
jury  believed  that  the  facts  and  circom- 
stances  surrounding  him  were  snfiSci^it  to 
excite  the  fears  of  a  reasonably  coarageoas 
man,  a  reasonable  man,  and  his  fears  were 
aroused  by  reason  of  the  circumstances  in 
which  he  found  himself,  and  those  circum- 
stances were  sufficient  to  excite  the  fears  of 
a  reasonable  man,  and  if  he  acted  under  the 
influence  of  those  ftors,  and  not  in  a  spirit 
of  revenge,  he  would  be  jus^fiable,  and  the 
jury  should  acquit  him.  The  error  com- 
plained of  in  the  fourth  ground  of  the 
amended  motion  is  controlled  by  the  ruling 
above  made ;  it  being  substantially  the  same. 

1 2]  2.  The  second  and  third  grounds  of 
the  motion  for  new  trial  are  substantially 
the  same,  and  will  be  considered  together. 
Error  is  assigned  upon  the  following  charge 
of  the  court: 

"I  charge  you  that,  where  a  party  pleads  not 
guilty,  without  specially  pleading  it,  he  may  by 
evidence  plead,  without  former  [formal?!  plea 
for  that  purpose,  and  establish,  if  be  can,  that 
he  is  mentally  incapable  of  committing  crime, 
and  may  introduce  evidence  upon  the  trial  of 
the  case,  for  the  jury's  consideration,  to  de- 
termine whether  or  not  he  be  a  person  of 
sound  memory  and  discretion.  With  reference 
to  that  phase  of  the  case  I  charge  you  that, 
where  a  party  sets  up  that  he  is  mentally  in- 
capable of  committing  crime,  that  his  mental 
defects  are  such  as  to  render  him  irresponsi- 
ble for  his  criminal  acts,  if  any,  the  burden 
is  on  the  defendant  to  make  good  sudi  de- 
fense to  a  reasonable  certainty  and  to  the 
reasonable  satisfaction  of  the  jury.** 

It  is  insisted  that  the  charge  of  the  court 
complained  of  placed  a  greater  burden  on 
the  defendant  than  that  anthorized  by  law. 
We  are  of  the  opinion  that  the  charge  com- 
plained of  is'  not  a  correct  statement  of  the 
law  on  this  subject  See  Polk  v.  State,  14S 
Ga.  34  (5),  95  S.  E.  988,  where  Mr.  Justice 
George,  in  a  well-considered  opinion,  point<i 
out  the  error  in  such  a  charge,  and  where 
he  refers  to  various  decisions  of  this  court 
upon  that  question.  In  Carter  ▼•  State,  56 
Ga.  463,  it  was  said: 

"Inasmuch  as  the  law  presumes,  for  the  safe- 
ty of  society,  that  every  person  is  of  sound 
mind  until  the  contrary  appears,  therefore  that 
presumption  should  be  rebutted  by  a  preponder- 
ance of  evidence  of  insanity  at  the  time  the 
offense  is  alleged  to  have  been  committed.  Un- 
less there  is  a  preponderance  of  evidence  Id 
favor  of  the  insanity  of  the  defendant,  the 
jury  would  not  be  authorised  to  acquit  him  of 
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the  offense  with  which  he  is  charged  on  thatflnade  in  the  second  dlYlaion  of  the  opinion. 


ground  of  his  defense." 

We  are  of  the  opinion  that  the  above 
states  the  tme  rule  in  such  cases;  and«  as 
pointed  ont  by  Mr.  Justice  George  in  the 
Polk  Case,  supra,  the  rule  announced  in  66 
Ga.  was  expressly  approved  and  followed  in 
Danforth  v.  State,  75  Ga.  616,  58  Am.  Rep. 
480;  Carr  v.  State,  96  Ga.  284  (5),  285,  22 
S.  B.  570;  Ryder  v.  State,  100  Ga.  628  (5), 
529,  28  S.  B.  246,  38  L.  R.  A.  721,  62  Am.  St 
Rep.  334;  Minder  v.  State,  113  Ga.  772  (3), 
774,  39  S.  B.  284;  Allams  v.  State,  128  Ga. 
500,  51  S.  B.  506.  In  the  PoUc  Case,  supra, 
it  is  said: 

'*Tbe  rule  is  settled  beyond  controversy  in 
this  state  that,  where  the  defense  of  insanity  at 
the  time  of  the  commissioD  of  the  act  is  relied 
upon,  the  burden  is  upon  the  defendant  to  show 
his  insanity  by  a  preponderance  of  the  evi- 
dence." 

The  true  rule  in  such  case  is,  therefore, 
that  the  burden  is  on  the  defendant  to  es- 
tablish his  insanity  by  a  preponderance  of 
the  evidence.  The  charge  of  the  court  in 
this  case  put  upon  the  defendant  a  greater 
burden  than  the  law  imposes.  The  cases  of 
Polk  V.  State,  148  Ga.  34  (3),  95  S.  E.  988, 
and  Bowden  ▼.  State,  151  Ga.  336  <3),  106 
8.  B.  575,  are  In  conflict  Neither  of  these 
was  a  full  bench  decision ;  but  the  Polk  Case 
is  older  than  the  Bowden  Case,  and  is  based 
on  full  bench  decisions  to  the  same  effect  as 
the  Polk  Case,  and  must  therefore  control. 

[3]  3.  The  fifth  ground  of  the  motion  for 
new  trial  complains  that  one  of  the  jurors, 
who  rendered  the  verdict  of  guilty  in  the 
case,  was  prejudiced  and  biased  against  the 
defendant  and  had  made  statements,  sever- 
al weeks  or  months  prior  to  the  time  of  the 
trial,  that  the  defendant  **should  be  hung.*' 
The  juror  made  an  affidavit  denying  the 
statement  attributed  to  him,  and  stating,  al- 
so, that  there  was  no  bias  or  prejudice  rest- 
ing on  his  mind  either  for  or  against  the 
defendant  at  the  time  of  the  trial,  and  that 
until  the  trial  he  had  never  heard  the  evi- 
dence delivered  under  oath,  and  did  not  see 
the  crime  committed,  and  had  not  formed 
any  opinion  as  to  the  guilt  of  the  defendant 
We  cannot  say  that  the  judge  abused  his 
discretion  in  passing  upon  the  alleged  prej- 
udice and  bias  of  the  Juror,  from  the  con- 
flicting evidence  on  this  ground  of  the  mo- 
tion for  new  trial.  Hall  v.  State,  141  Ga. 
7,  80  S.  E.  307. 

[4]  4.  As  the  case  goes  back  for  a  new 
trial,  no  opinion  is  expressed  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  verdict. 

Judgment  reversed.  All  the  Justices  con- 
cur, except 

BECK,  P.  J.,  with  whom  concurs  FISH, 
0.  J.  (dissenting).  I  dissent  from  the  ruling 


The  charge  here  brought  in  question  and 
held  to  be  error  was,  in  the  case  of  Beck 
V.  State,  76  Ga.  452  (which  was  a  full  bench 
decision),  held  to  be  a  proper  charge.  There 
is  nothing  in  the  case  of  Carter  v.  State,  66 
Ga.  463,  that  can  be  construed  as  makhig 
a  different  ruling;  the  ruling  there  merely 
being  that  the  burden  was  upon  the  defend- 
ant to  prove  his  defense  of  insanity  by  a 
preponderance  of  the  evidence.  That  rule  is 
in  no  respect  in  conflict  with  the  ruling 
made  In  Beck  v.  State — that  he  must  es- 
tablish such  defense  to  a  reasonable  certain- 
ty.   Besides,  the  Code  itself  provides: 

''Moral  and  reasonable  certainty  is  all  that 
can  be  expected  in  legal  investigation.  In  all 
dvil  cases  the  preponderance  of  testimony  is 
considered  sufficient  to  produce  mental  convic- 
tion. In  criminal  cases  a  greater  strength  of 
mental  conviction  is  held  necessary  to  justify 
a  verdict  of  guilty."    CHvfl  Code  1910,  |  5730. 

And  this  section  should  furnish  us  a  guide 
in  determining  questions  like  that  now  un- 
der consideration.  See,  also,  Bowden  ▼• 
State,  151  Ga.  836,  106  S.  B.  575. 


(168  Oa.  182) 
RILEY  ¥.  STATE.     (No.  2745.) 

(Supreme  Court  of  Georgia.    April  11,  1922.) 

(SyUahiu  hv  iJ^  Court.) 

1.  Criminal  law  ^=»494— Rape  ^=943(1)— Evi- 
dence that  jlefendant  had  been  treated  for 
venereal  disease  admissible;  not  Inadmis- 
sible because  physician  testified  he  did  not 
have  disease. 

The  exception  is  to  a  ^gment  refusing  a 
new  trial  to  the  defendant,  who  was  convicted 
of  rape.  There  were  two  counts  in  the  indict- 
ment. One  chaxged  that  the  offense  was 
commited  by  unlawfully  having  sexual  inter- 
course with  a  named  person,  being  "a  female 
child  under  the  age  of  fourteen,  to  whom  he 
had  not  previously  become  lawfully  married," 
etc.  The  other  count  charged  that  the  offense 
was  committed  on  the  named  female  'forcibly 
and  against  her  will.*'    Helcb: 

On  the  issue  of  whether  the  defendant  bad 
sexual  intercourse  with  the  child,  testimony 
of  a  physician,  to  the  effect  tliat  at  a  stated 
time  about  7  months  prior  to  the  alleged  crim- 
inal act  he  treated  the  accused  for  a  particu- 
lar venereal  disease,  was  relevant  in  connec- 
tion with  other  evidence  tending  to  show  that 
the  child  developed  such  disease  within  about 
7  days  after  the  alleged  criminal  act,  that  the 
alleged  disease  is  usually  communicated  from 
one  person  to  another  by  sexual  intercourse, 
and  that  when  so  communicated  It  usually  man- 
ifests itself  witliin  a  period  of  8  to  10  days 
after  the  act. 

(a)  The  fact  that  another  physician  testified 
that  shortly  after  the  offense  was  alleged  to 


^s»For  other  cemb  see  same  topio  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


730 


111  SOUTHEASTERN  REPORTER 


(Ga. 


have  been  committed  he  made  seyeral  ezamina- 
tloDB  of  the  accused,  and  in  his  opinion  the 
latter  was  not  infected  with  the  disease,  would 
not  render  the  evidence  objected  to  inadmissi- 
ble. This  would  make  a  conflict  of  evidence, 
going  to  the  credibility  of  the  witnesses  or  the 
evidential  value  of  their  respective  opinions,  but 
would  not  go  to  the  admissibility  of  the  evi- 
dence of  either. 

2.  Criminal  law  <9==>76l(ll),  815(9),  1172(7)— 
Rape  (S=^59 (3)— Instruction  as  to  corrobora- 
tion not  erroneous  or  confusing. 

The  charge:  "The  testimony  of  a  single  wit- 
ness is  generally  suflScient  to  establish  a  fact, 
but  there  are' certain  exceptions  to  this  rule, 
and  this  case  presents  one  of  such  exceptions, 
it  being  the  law  that  the  jury  could  not  con- 
vict the  defendant  of  the  offense  for  which  he 
is  on  trial,  upon  the  unsupported  testimony  of 
the  female  alleged  to  have  been  raped;  be- 
fore you  would  be  authorized  to  convict  the 
defendant,  there  must  be  other  evidence,  inde- 
pendent of  hers,  sufficient  to  connect  the  ac- 
cused with  the  offense  charged,  and  to  raise  an 
inference  of  guilt,"  is  favorable  to  the  defend- 
ant, and  not  error  on  the  grounds  (a)  that  it 
assumed  there  had  been  an  offense  committed; 
or  (b)  that  it  did  not  indicate  what  amount  of 
character  of  corroborating  testimony  is  neces- 
sary; or  (c)  that  it  was  confusing  and  mislead- 
ing to  the  jury. 

3.  Rape  ^=»59 (3)— Instruction  as  to  corrobo- 
ration not  erroneous  for  want  of  elaboration. 

The  court  instructed  the  jury:  "Before  you 
would  be  authorized  to  convict  the  defendant, 
there  must  be  other  evidence,  independent  of 
hers,  sufficient  to  connect  the  accused  with  the 
offense  charged  and  to  raise  the  inference  of 
guilt.  It  is  for  the  jury  to  determine  whether 
the  female  alleged  to  have  been  raped  has  been 
80  corroborated  or  not.  It  is  not  necessary 
that  there  be  corroborating  evidence  sufficient 
of  itself  to  prove  the  defendant's  guilt  beyond 
a  reasonable  doubt,  ^but  the  jury  would  be  au- 
thorized to  convict  the  defendant,  if  they  are 
satisfied  of  his  guilt  beyond  a  reasonable 
doubt"  This  charge  was  favorable  to  the  ac- 
cused, and  was  not  erroneous,  as  against  him, 
because  the  judge  failed  to  elaborate  on  the 
question  of  the  kind  of  corroborating  evidence 
required  in  such  a  case. 

4.  Criminal  law  ^=s>7&5(IO)->lnstructlon  as  to 
impeachment  of  witnesses  not  confnslng  or 
misleading. 

The  court  charged:  "A  witness  may  be  im- 
peached by  disproving  the  facts  testified  to  by 
him  or  her;  a  witness  may  be  impeached  by 
evidence  as  to  his  or  her  general  bad  charac- 
ter; a  witness  may  be  impeached  by  contra- 
dictory statements  previously  made  by  him  or 
her  as  to  matters  relevant  to  his  or  her  testi- 
mony and  to  the  case."  This  was  a  statement 
of  principles  of  law  as  set  out  in  Pen.  Code 
1910,  §§  1051,  1002,  1053;  and  the  fact  of 
giving  such  principles  in  immediate  sequence 
was  not  confusing  or  misleading  as  applied  to 
the  case,  the  defense  having  introduced  evi- 
dence tending  to  impeach  the  mother  of  the 
child  on  all  three  of  the  grounds  covered  by  the 
charge. 


5.  Criminal  law  ^=s>8l4(l8)— Instrnetloa  as  to 
disregarding  testimony  of  witbess  dttemeil 
unworthy  of  belief  not  erroneous,  as  not  ad- 
justed to  facts. 

The  court  instructed  the  jury:  "Whenever 
the  unworthiness  of  belief  of  a  witness  Is  es- 
tablished in  the  minds  of  the  jury,  his  or  her 
evidence  ought  to  be  disregarded  by  the  jury  al- 
together, unless  such  witness  be  corroborated 
by  other  unimpeached  evidence  or  the  proved 
circumstances  of  the  case.  It  is  at  last  ex- 
clusively a  question  for  the  jury  to  determine, 
as  to  whom  and  what  they  will  believe  as  to 
every  issue  in  the  case."  This  charge  was  not 
error  for  the  reason  assigned,  namely,  that  it 
was  not  properly  adjusted  to  the  facts  of  the 
case. 

6.  Criminal  law  <s»770(3)^lnstructlon  as  to 
oontentions  of  parties  not  confusing  or  er- 
roneous. 

The  court  instructed  the  jury:  ''The  state 
contends  that  the  defendant  on  or  about  the 
time  named  in  the  bill  of  indictment,  in  the 
county  of  Dougherty,  did  have  sexual  inf&r- 
course  with  one  Lillian  Rowell,  that  she  was  at 
the  time  a  female  child,  and  that  she  was  at 
the  time  under  the  age  of  14  years,  and  that 
she  was  at  the  time  a  female  child  to  whom 
the  defendant  had  not  previously  become  law- 
fully married.  If  these  contentions  have  been 
established  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt,  the  jury  ought  to  con- 
vict the  defendant;  you  should  look  to  the 
evidence  and  the  defendant's  statement  for  any 
other  contentions  of  the'  state  or  defendant, 
and  decide  the  issues  made  thereby  according  to 
the  rules  of  law  as  given  you  in  charge."  This 
charge  was  not  error  on  the  ground  that  it 
misstated  the  contentions  of  the  state  and 
the  accused,  and  that  it  was  confusing.  It  was 
insisted  that  the  charge  permitted  the  jury  to 
look  to  the  evidence  and  statement  of  the  ac- 
cused for  the  respective  contentions  of  the 
parties;  whereas,  they  could  only  look  to  the 
indictment  and  plea  of  not  guilty. 

7.  Criminal  law  ^==>770(3)— Instruotlon  as  to 
contentions  of  parties  not  confusing  or  er- 
roneous. 

The  court  instructed  the  jury:  "You  should 
look  to  Uie  evidence  and  the  defendant's  state- 
ment for  any  other  contentions  of  the  state  or 
defendant,  and  decide  the  issues  made  thereby, 
according  to  the  rules  of  law  as  given  you  in 
diarge."  This  charge  was  not  error,  on  the 
ground  that  it  misstated  the  contentions  of  the 
state  and  the  accused. 

8.  Criminal  law  ^==>I064(I,  7)~Ground  of  mo- 
tion must  be  complete;  ground  of  motion  held 
too  Incomplete  and  Indefinite  to  present  any 
question  for  decision. 

A  ground  of  a  motion  for  new  trial  should 
be  complete  within  itself.  Where  the  only  com- 
plaint in  certain  grounds  of  the  motion  fot 
new  trial  is  (a)  that  the  judge  erred  in  charging 
"the  Act  of  the  Gkneral  Assembly  of  the  State 
of  Georgia,  1918,  p.  259";  (b)  that  "the  court 
charged  at  length  upon  the  act  of  the  Genera* 
Assembly  of  the  State  of  Georgia,  p.  259,  with 
reference  to  the  age  of  consent,  and  the  kind 
of  verdicts,  and  stated  to  the  jury  that  there 
could  be  four  different  kinds  of  verdicts,  if  they 
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found  the  defendant  guilty  nnder  the  act  of 
1918;  all  of  which  charge,  we  inBist,  was  error, 
as  it  is  a  fact  that  no  part  of  the  state's  evi- 
dence developed  consent  of  lillian  Rowell  to 
the  cohabitation,  and  according  to  the  conten- 
tion of  the  defendant,  in  his  evidence  and  state- 
ment, no  cohabitation  took  place,"  such  grounds 
of  the  motion  for  new  trial  are  incomplete  and 
too  indefinite  to  present  any  question  for  de- 
cision. 

9.  Newly  discovered  evidence. 

The  alleged  newly  discovered  evidence  waa 
merely  impeaching,  and  not  of  such  character 
as  to  cause  the  grant  of  a  new  trial. 

10.  Criminal  law  <8=:»935(l)— New  trial  prop- 
erty denied,  when  evidence  sufRclent. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  the  trial  judge  did  not  err  in  refus- 
ing the  grant  of  a  new  trial. 

Error  from  Superior  C?ourt,  Dougherty 
County ;  E.  O.  Bell,  Judge. 

Ludie  Riley  was  convicted  of  rape^  and  be 
brings  error.    Affirmed. 

Claude  Payton,  of  Albany,  for  plaintiff  In 
error. 

B.  C.  Gardner,  Sol.  Gen.,  of  Camilla,  Geo. 
M.  Napier,  Atty.  Gen.,  Seward  M.  Smitti, 
Aast.  Atty.  Gen.,  Billie  B.  Bush,  of  Atlanta, 
and  J.  W.  Kieve,  of  Albany,  for  the  Stata 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(153  Ga.  208) 
JAMES  et  at.  v.   IMADDOX;     (No.  2921.) 

(Supreme  Court  of  Georgia.    April  11,  1922.) 

(SyUabus  by  the  Court.) 

I.  Adverse. possession  ^s» 1 10(2)— Vendor  and 
purohaser  ^s»240— Demurrer  property   sus- 
tained  to   allegations   ooncernlng    notioe  of 
plaintiff's  rights  by  defendant's  predecessor  In 
title;   petition  held  insufncient  to  show  fraud 
other  than  notioe  of  anothei^s  rights. 
"If  one  with  notice  sell  to  one  without  no- 
tice, the  latter  is  protected."     Civ.  Ck>de  1910, 
I  4535.     Accordingly,  the  court  properly  sus- 
tained  the   demurrer   to    that   portion   of   the 
petition  which  alleged  "that  defendant's  orig- 
inal predecessor,  in  claiming  title  to  said  land, 
entered  with  full  Icnowledge  that  he  had  no 
title;    that  the  title  was  in  Davis  Pruitt;    and 
he  also  knew  that  his  claim  of  title  was  fraud- 
ulent.    The  origin  of  defendant's  daim  being 
in  fraud,  his  title  could  never  ripen  into  a  per- 
fect prescriptive  title;    and  petitioners  allege 
that  this  notice  and  Isnowledge  of  the  fraudu- 
lent inception  of  defendant's  claim  of  title  at- 
tached to  and  followed  the  same  on  down  to 
defendant."    The  allegations  in  regard  to  fraud 
are  insufficient  to  charge  any  fraud,  except  no- 
tice on  the  part  of  defendant's  predecessor  in 
title. 
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[2.  Adverse  possession  ^=»55 — Fraudulent  ap- 
pointment of  administrator  and  suits  by 
him  held  Insufficient  to  prevent  presoiiptlvd 
title. 

The  facts  set  out  in  the  petition  in  regard 
to  the  appointment  of  John  Davis  Pruitt  as  ad- 
ministrator of  Davis  Pruitt  and  the  suits  ffled 
by  him  as  administrator,  to  whl^h  special  de- 
murrers were  interposed,  are  insufficient  to 
prevent  prescriptive  title  from  ripening. 

3.  Pleading  ^=s»67— Petition  need  not  negative 
defenses,  but.  If  It  does  antiolpate  a  defense, 
it  must  be  effeotually  avoided. 

Ordinarily  the  plaintiff,  in  his  petition,  need 
not  anticipate  or  negative  a  possible  defense. 
Where,  however,  such  defense  is  anticipated, 
it  must  be  effectually  avoided,  or  the  complaint 
is  bad.  Latta  v.  Miller,  109  Ind.  302,  10  N.  E. 
100;  Western  Union  Tel.  Co.  v.  Yopst,  118 
Ind.  248,  20  N.  E.  222,  3  L.  R.  A.  224;  Calvo 
V.  Davies,  73  N.  Y.  211,  29  Am.  Rep.  130;  21 
R.  C.  L.  492,  §  55. 

4.  Ejectment  ^=^29,  65— Judgment  ^=»688— 
Pleading  ^=>34(4)-^Tai(en  against  pleader  on 
demurrer;  petition  for  land  not  showing  pos- 
session for  many  years  held  Insufficient  on 
demurrer;  suit  for  land  by  administrator, 
which  is  still  pending  or  has  resulted  in  de- 
fendant's favor,  bars  suit  by  heirs. 

The  petition  must  be  talsen  most  strongly 
against  the  pleader,  on  the  decision  of  a  de- 
murrer. Krueger  v.  MacDougald,  148  Ga.  429, 
96  S.  E.  867.  Thus  construed,  the  petition 
shows  that  the  plaintiffs  and  their  predecessors 
in  title  have  not  been  in  possession  of  the 
land  since  the  death  of  Davis  Pruitt  in  1857; 
nor  does  it  allege  any  facts  sufficient  to  pre- 
vent the  ripening  of  prescriptive  title.  It  also 
shows  that  the  defendant  and  her  predecessors 
in  title  have  been  in  possession  for  an  indef- 
inite number  of  years,  presumptively  since 
1857,  or  at  least  for  a  period  sufficient  foir 
prescriptive  title  to  ripen.  It  further  shows 
that  John  Davis  Pruitt,  as  administrator  of 
the  estate  of  Davis  Pruitt,  ffied  suit  for  the 
land,  and  that  such  suit  is  either  still  pending 
or  has  resulted  in  favor  of  the  defendant.  In 
either  event  the  suit  would  ^ar  the  present 
proceeding.  No  amendment  havix^g  been  of- 
fered to  cure  the  defects  pointed  out,  the  court 
did  not  err  in  sustaining  the  demurrers  and 
dismissing  the  petition. 

Error  from  Superior  Court,  E\ilton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Suit  by  Winnie  James  and  others  against 
Susie  'Maddoz.  Judgment  tot  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

The  petition  of  Winnie  James  and  others, 
including  John  Davis  Pruitt,  alleges  that 
Davis  Pruitt  died  a  resident  of  Elbert  coun- 
ty, Ga.,  in  1857;  that  at  the  time  of  his 
death  he  was  seized  and  possessed  of  a  de- 
scribed tract  of  land,  including  the  land  here- 
in Bued  for,  in  BMlton  oounty;  that  said 
Davis  Pruitt  held  under  a  grant  from  the 
state  dated  in  1826;  that  he  left  surviving 
him  as  his  sole  and  only  heir  a  sister,  Julia 
Pruitt;   that  she  inherited   the  land   men- 
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tioned;  that  she  left  suryiylng  her  a  sole 
heir  and  only  child,  Stephen  Pmitt,  and  that 
petitioners  are  children  and  grandchildren 
of  said  Stephen;  that  there  has  never  been 
and  administration  upon  the  estate  of  Davis 
Pruitt,  but  that— 

"the  purported  administration  on  the  estate  of 
said  Davis  Pruitt,  deceased,  by  John  Davis 
Pruitt,  was  illegal,  fraudulent,  and  void,  because 
fit  the  time  of  the  said  purported  administra- 
tion the  said  John  Davis  Pruitt  was  an  old, 
ignorant,  and  illiterate  man,  75  years  old,  who 
could  not  read  or  write,  and  did  not  authorize 
the  appointment  of  himself  as  administrator, 
and  he  was  totally  incompetent  to  administer 
upon  said  estate,  and  he  was  improperly  ad- 
vised and  imposed  upon  by  Hulsey,  when  he  was 
appointed  administrator,  and  did  not  even  know 
that  he  was  being  appointed  when  he  was  so 
appointed";  and  "because  of  fraud  in  the  pro- 
curement of  said  administration,  practiced  on 
the  court  and  on  petitioners  by  said  J.  Davis 
Pruitt  and  these  acting  in  concert  with  him, 
among  other  things,  in  that  it  was  alleged  in 
the  application  for  appointment  that  the  heirs 
at  law  of  Davis  Pruitt,  deceased  had  agreed 
that  J.  Davis  Piniitt  be  appointed  administrator, 
and  requested  his  appointment,  when  in  fact 
the  heirs  at  law,  petitioners  herein,  had  no 
notice,  either  actual  or  constructive,  of  said 
application  until  long  after  the  appointment; 
and  when  petitioners  learned  that-  said  J.  Davis 
Pruitt  had  been  fraudulently  appointed  admin- 
istrator of  the  estate  of  Davis  Pruitt,  deceased, 
they  filed  a  petition  with  the  ordinary  of  Ful- 
ton county,  Ga.,  to  have  said  administration  set 
aside  and  declared  null  and  void  because  of 
fraud/' 

The  Judgment  of  the  court  of  ordinary  is 
set  out,  and  in  it  Is  found  the  following  lan- 
guage: 

"It  appearing  to  the  court  that  said  letters 
of  administration  granted  to  said  J.  Davis  Pruitt 
were  obtained  by  fraud  on  the  part  of  said  J. 
Davis  Pruitt,  it  is  therefore  ordered,  adjudged, 
and  decreed  that  said  letters  of  administration 
granted  to  said  J.  Davis  Pruitt  on  the  estate 
of  Davis  Pruitt,  deceased,  be  and  the  same  are 
this  day  revoked  and  dedared  by  this  honora- 
ble court  to  be  null  and  void,  and  that  the  said 
estate  of  Davis  Pruitt,  deceased,  is  declared  to 
be  without  an  administrator." 

It  does  not  appear  that  the  court  of  ordi- 
nary of  Pulton  county  granted  letters  of  ad- 
ministration to  J.  Davis  Pruitt,  or  in  what 
county  such  letters  of  administration  were 
obtained  by  him.  It  is  alleged  that  every 
act  of  John  Davis  Pruitt  as  administrator 
was  illegal  and  void,  and  that  all  suits 
brought  by  him  as  administrator  for  the  re- 
covery of  the  land  were  void  and  without 
authority,  and  further  that — 

"All  suits  filed  In  Fulton  county  superior 
court  by  J.  Davis  Pruitt  as  administrator  of 
the  estate  of  Davis  Pruitt,  deceased,  to  recover 
land  lot  143  of  the  seventeenth  district  of 
originally  Henry  (now  Fulton)  county,  Ga.,  or 
any  part  of  said  land  rot2.and  especially  suit 
No.  81411y  were  absolutely  Void  and  without 


authority  in  law,  because  the  said  3.  Davis 
Pruitt  procured  Ms  appointment  by  fraud  upon 
the  court  and  upon  petitioners  herein,  which 
fact  has  been  so  adjudicated,  and  which  is  evi- 
denced by  the  order  of  the  court  of  ordinary 
of  Fulton  county,  Ga.,  setting  aside  adminis- 
tration and  dedaring  it  null  and  void  because 
of  fraud,  which  order  is  copied  above." 

It  is  alleged  that  Davis  Pruitt,  deceased— 

''never  executed  a  deed  conveying  said  land  to 
any  one,  nor  has  any  one  representing  him 
ever  conveyed  said  land  to  any  one,  and  since 
the  said  Davis  Pruitt  died  intestate,  seized  and 
possessed  of  said  land,  it  descended  to  his  heirs 
at  law." 

» 

It  is  further  alleged  that  the  record  of  the 
grant  from  the  state  to  Davis  Pruitt,  and 
the  absence  of  any  transfer  of  the  same  on 
the  records  in  the  ofl9ce  of  secretary  of  state, 
was  notice  to  all  persons,  so  that  any  grantee 
would,  as  a  matter  of  law,  take  with  notice 
of  the  rights  of  the  heirs  at  law  of  Davis 
Pruitt.  No  administrator  was  ever  appoint- 
ed to  administer  upon  the  estate  of  Julia 
Pruitt,  deceased,  and  it  is  not  alleged  wheth- 
er administration  was  had  upon  the  estate 
of  Stephen  Pruitt 

Anticipating  the  defenses  which  might  be 
set  up  by  the  defendant,  the  petition  also 
alleged  in  effect  that  defendant's  original 
predecessor,  in  claiming  title  to  said  land,  en- 
tered with  full  knowledge  that  he  had  no 
title,  and  that  the  title  was  in  Davis  Pruitt 
and  had  come  into  possession  of  the  land 
with  full  knowledge  of  petitioner's  rights, 
title,  and  interest  therein,  and  is  not  a  bona 
fide  purchaser  without  notice.  It  is  not  al- 
leged in  what  manner  the  defendant  acquir- 
ed possession  of  the  land  sued  for.  There 
is  no  allegation  that  any  of  the  petitioners 
or  their  predecessors  in  title  since  the  death 
of  Davis  Pruitt  In  1857  have  been  in  pos- 
session of  the  land,  or  that  any  one  holding 
adversely  to  the  defendants  have  been  in 
possession  since  1857.  ^  The  petition  does  not 
allege  who  were  the  parties  to  the  suit 
brought  in  the  court  of  ordinary  of  Fulton 
county  to  set  aside  the  judgment  appointing 
J.  Davis  Pruitt  as  administrator  of  the  es- 
tate of  Davis  Pruitt,  deceased,  and  therefore 
it  does  not  appear  that  this  defendant  was 
a  party  to  that  proceeding,  although  infor- 
mation on  that  subject  was  called  for  by 
special  demurrer. 

The  defendant  filed  general  and  special 
demurrers  to  the  petition.  Among  the 
grounds  of  si)ecial  demurrer  were:  (a)  There 
la  no  allegation  in  the  petition  as  to  why 
defendant  is  said  to  be  illegally  or  fraudu- 
lently in  possession  of  the  property  sued  for, 
and  there  Is  no  allegation  going  to  show  that 
the  defendant  is  not  a  bona  fide  purchaser, 
or  that  he  came  into  possession  with  knowl- 
edge of  any  petitioners'  rights,  (b)  l*at 
the  allegations  in  regard  to  notice  by  reason 
of  the  fftcts  of  record  in  the  office  of  the 
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secretary  of  state  are  an  erroneous  conclu- 
sion of  law,  and  that  the  facts  alleged  are 
not  such  notice  to  defendant  as  would  pre- 
vent her  from  becoming  a  bona  fide  purchas- 
er without  notice,  (c)  That  all  allegations 
in  regard  to  notice  on  the  part  of  the  de- 
fendant were  mere  conclusions,  without  the 
ftt»toment  of  facts  upon  which  they  were 
based^  and  were  insufficient  to  charge  the 
defendant,  (d)  That  the  proceedings  in  the 
court  of  ordinary  upon  which  the  Judgment 
revoking  letters  of  administration  of  J. 
Davis  Pruitt  was  based  are  not  sufficiently 
set  out,  and  the  allegation  that  no  act  of 
said  administrator  is  binding  upon  petition- 
ers, and  that  every  act  of  said  administrator 
was  illegal  and  void  and  absolutely  without 
any  binding  force  or  effect  upon  the  rights 
of  plaintiff  is  an  incorrect  legal  conclusion; 
that  no  facts  are  shown  sufficient  to  indicate 
that  his  acts  as  administrator  were  illegal 
and  void,  (e)  That  the  allegation  in  regard 
to  the  suits  filed  in  Fulton  superior  court  by 
J.  Davis  Pruitt,  as  administrator  of  the  es- 
tate of  Davis  Pruitt,  were  insufficient  be- 
cause the  same  are  not  named  and  de8cril}ed. 
The  court  sustained  the  general  demurrer 
and  all  the  special  demurrers,  and  the  plain- 
tiffs e:ccepted. 

Hill  &  Adams,  of  Atlanta,  for  plaiutlffs  in 
error. 

Linton  G.  Hopliins,  of  Atlanta,  for  defend- 
ant in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(153  Oa.  95) 

COLLINS  et  al.  v.  STATE.     (No.  2644.) 
(Supreme  Court  of  Georgia.    March  4,  1922.) 

(Syllahut  by  Editorial  Siaif,) 

1.  Orimlnal  law  ^=9l064(4)  —  Groand  of  mo- 
tion for  new  trial,  not  showing  when  defend* 
ants'  declaration  made,  Insuffldent  to  show 
error. 

On  a  trial  for  murdering  a  deputy  sheriff, 
claimed  to  have  been  searching  for  contraband 
liquor,  a  ground  of  a  motion  for  new  trial,  com- 
plaining of  the  admission  of  a  statement  by  one 
of  the  defendants  that  he  had  plenty  of  liquor, 
and  was  going  to  get  some  wine,  did  not  show 
error,  when  it  did  not  show  when  the  declara- 
tion was  made,  as  it  may  or  may  not  have  been 
admissible  as  part  of  the  res  gestse,  or  because 
of  the  circumstances  in  connectiop  with  which 
it  was  made. 

2.  Homicide  ^==>I58(3)  — >  Threats  by  accused 
admissible,  though  coniMtlonal  and  unoommu- 
Rioated. 

On  a  trial  for  murder,  threats  by  accused 
against  the  deceased  before  the  homicide  were 
admissible  as  tending  to  show  malice,  though 
stated  conditionally  and  not  communicated  to 
deceased. 
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3.  Criminal  law  ^=s>l 064 (4) —Ground  of  mo- 
tion not  considered  when  contents  of  diagram 
not  shown,  and  copies  not  set  forth  or  kt- 
tached. 

.  A  ground  of  a  motion  for  a  new  trial,  com- 
plaining of  the  admission  of  a  diagram  or  plat, 
will  not  be  considered,  where  it  does  not  appear 
therefrom  what  the  diagram  showed,  and  no 
copies  are  set  forth  thereui  or  attached  to  the 
motion  as  an  exhibit. 

4.  Witnesses  €=:>274(i)— Testimony  on  cross- 
examination  as  to  decedent's  character  held 
admissible  to  repel  inference  from  direct  tes- 
timony. 

On  a  trial  for  murdering  a  deputy  sheriff 
claimed  to  have  been  searching  for  contraband 
liquor,  where  a  witness  for  defendant  testified 
that  deceased  asked  him  where  he  could  find 
some  liquor,  his  testimony  on  cross-examination 
that  he  never  saw  deceased  touch  liquor,  or 
saw  him  when  he  indicated  that  he  had  had 
any,  was  admissible  to  repel  the  inference  that 
he  was  a  drinking  man,  and  desired  the  liquor 
for  his^  own  use,  over  the  objection  that  it  was 
irrelevant  and  tended  to  prove  the  good  char- 
acter of  deceased'  when  it  had  not  been  at- 
tacked. 

5.  Criminal  law  ^=»I064(4)— Ground  of  mo- 
tion, complaining  of  evidence  set  forth  in 
preceding  grounds,  not  good  in  form. 

A  ground  of  a  motion  for  new  trial,  com- 
plaining that  the  court  erred  in  admitting  all 
of  the  evidence  set  forth  in  the  preceding 
grounds,  was  not  good  in  form. 

6.  Homicide  ^=>300(  14)— Failure  to  charge  on 
.self-defense  In  Immediate  connection  with 
voluntary  manslaughter  not  erroneous. 

Where  the  jury  could  find  that  defendant 
acted  in  self-defense  on  account  of  reasonable 
fears  aroused  by  words,  threats,  or  menaces, 
it  is  not  erroneous  in  charging  on  voluntary 
manslaughter  under  Pen.  Code  1910,  §  65,  to 
fail  or  refuse  to  charge  in  immediate  connec- 
tion therewith  the  right  of  the  jury  to  consid- 
er words,  threats,  or  menaces  in  determining 
whether  the  circumstances  justified  the  fears  of 
a  reasonable  man  that  his  life  was  in  imminent 
danger,  or  that  a  felony  was  about  to  he  com- 
mitted. 

7.  Homldde  <e=>3l7  —  inapplicable  Instruction 
as  to  deceasecTs  right  to  arrest  held  not 
ground  for  new  triai. 

On  a  trial  for  murdering  a  deputy  sheriff 
in  connection  with  his  attempt  to  search  de- 
fendants' automobile  for  contraband  liquor, 
where  it  was  conceded  that  he  had  no  warrant, 
an  instruction  as  to  his  right  to  arrest  with  a 
warrant  or  without  a  warrant  for  an  offense 
committed  in  his  presence,  etc.,  though  inappli- 
cable, held  not  ground  for  a  new  trial,  where 
the  court  subsequently  explained  that  a  search 
without  a  warrant  was  illegal,  and  that  accused 
was  authorized  under  such  circumstances  to 
use  such  force  as  was  necessary  to  resist  the 
illegal  search  and  arrest,  etc. 

8.  Homicide  ^=:»3 1 7— Inappropriate  Instruction 
as  to  presumption  of  performance  of  duties 
not  ground  for  new  trial. 

On  a  trial  for  murdering  a  deputy  sheriff  at- 
tempting to  search  defendants'  automobile  for 
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contraband  liquor,  where  it  was  not  contended 
that  he  was  armed  with  a  search  warrant,  and 
the  court  charged  that  officers  were  presumed 
to  perform  their  duties  according  to  law,  and 
that  no  officer  had  a  right  to  make  an  arrest  or 
search  unless  he  did  so  with  a  warrant,  the  in- 
Mppropriateness  of  the  instruction  as  to  such 
presumption  held  not  ground  for  a  new  trial. 

9.  Cnmlnal  law  ^=>789(I7)— Instruotion  as  to 
sourcM  of  reasoi»able  doubt  held  not  orrone- 
ous. 

An  instruction  that  a  reasonable  doubt  must 
arise  from  the  evidence  on  behalf  of  the  state 
or  that  on  behalf  of  defendants,  or  the  laclc  of 
evidence,  or  the  conflict  in  the  evidence,  or 
from  defendants'  statements  or  from  any  one 
or  more*  or  all  of  such  sources  combined,  was 
not  erroneous  on  the  ground  that  such  doubt 
may  arise  from  the  weakness  or  insufficiency  of 
the  evidence,  or  the  unreasonableness  of  the 
testimony  and  from  other  causes. 

10.  Criminal  law  ^=5>8I  I  (6)— Instruction  as  to 
consideration  of  defendants'  sworn  testimony 
and  unsworn  statements  held  not  objection- 
able. 

Where  defendants  jointly  indicted  testified 
under  oath,  and  two  of  them  made  unsworn 
statements,  instructions  that  defendants  had 
a  right  to  make  such  statements,  that  they 
should  not  be  under  oath,  and  should  have 
such  force  and  weight  as  the  jury  thought  prop- 
er to  give  them,  and  that  the  jury  might  be- 
lieve the  statements  in  preference  to  the  sworn 
testimony,  if  they  thought  proper  to  do  so, 
and  that  defendants'  sworn  testimony  should 
be  considered  along  with  the  other  evidence 
and  given  such  weight  as  the  jury  thought  prop- 
er from  all  the  facts  and  circumstances,  was 
not  objectionable  on  the  theory  that  no  refer- 
ence should  have  been  made  to  any  statements 
by  defendants  not  making  unsworn  statements, 
and  that  the  testimony  of  defendants  was  sin- 
gled out  and  minimized. 

11.  Homidde  ^=»>30 1— Charge  on  defense  of  de- 
fendants' brother  unnecessary  when  not  set 
up  In  testimony  or  statements. 

Where  defendants  did  not  set  up  in  their 
statements  or  sworn  testimony  that  they  shot 
deceased  to  protect  the  brother  of  two  of  them 
who  was  the  brother-in-law  of  another,  but  did 
set  up  the  defense  of  self-defense  and  homicide 
under  the  influence  of  reasonable  fears,  and 
the  court  fully,  clearly,  and  correctly  instructed 
as  to  such  defenses,  charges  based  on  the  right 
to  defend  such  brother  or  under  Pen.  Code 
1910,  §  75«  that  instances  standing  upon  the 
same  footing  of  reason  and  justice  as  those 
enumerated  were  justifiable  homicides,  were  un- 
necessary. 

12.  Criminal  law  ^=»958 (2)— Motion  for  new 
trial  must  show  that  newly  discovered  evi- 
dence not  known  during  the  trial. 

Affidavits  in  support  of  a  motion  for  a  new 
trial  for  newly  discovered  evidence  should  have 
affirmatively  stated  that  movants  and  their 
counsel  did  not  know  of  the  evidence  during 
the  trial  as  well  as  before  the  trial,  and  where 
they  failed  to  do  so  they  showed  no  cause  for 
a   new  •  trial,   as   defendants,   learning  of  evi- 


.dence  during  the  trial,  cannot  take  their  chane- 
ea  of  a  verdict  and  then  complain  there^ 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Tattnall  Conn* 
ty;   W.  W.  Sheppard,  Judge. 

Kelley  Collins  and  others  were  oonyicted 
of  murder,  and  they  bring  error.    AMrmed. 

E.  J.  Giles,  of  Lyons,  Kirkland  &  Kirkland, 
of  Metter,  and  W.  T.  Burkhalter,  of  fields- 
ville,  for  plaintiits  in  error. 

J.  Saxton  Daniel,  of  Claxton,  Elders  &  De 
Loach,  E.  C.  Collins,  and  S.  B.  McCall,  ail 
of  Reidsville,  James  K.  Hines,  of  Atlanta, 
R.  A.  Denny,  Atty.  Gen.,  and  Graham  Wright, 
Asst.  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  EeUey  CoUins,  Roach  Sikes, 
George  Sikes,  and  Abram  Sikes,  were  jointly 
fried  on  an  indictment  charging  them  Jointly 
with  the  murder  of  Wade  H.  Coleman,  by 
willfully  and  maliciously  killing  him  in 
Tattnall  county  on  July  24,  1&20,  by  then 
and  there  shooting  him  with  a  rifle  and  shot- 
guns. Coleman  was  a  deputy  sheriff,  and, 
as  the  state  contended,  had  been  active  in 
his  efforts  to  arrest  and  prosecute  violators 
of  the  prohibition  law,  and  on  the  occasion 
he  was  killed  by  the  defendants  was  en- 
deavoring to  search  for  contraband  liquor  in 
automobile  in  which  defendants  were  rid- 
ing; and  when  he  got  upon  the  running 
board  of  the  car  defendants,  who  were  heavi- 
ly armed,  got  out  of  the  car  with  their  guns, 
and,  taking  positions  some  short  distance 
from  the  car,  began  firing  on  the  deceased 
when  he  was  making  no  felonious  assault 
on  any  of  them;  and  three  of  the  defendants 
shot  and  maliciously  killed  him.  The  defend- 
ants contended  substantially  that  the  de- 
ceased jumped  upon  the  running  board  of 
their  car  without  a  warrant  to  search  It 
had  a  pistol,  and  with  it  made  a  felonious 
assault  upon  them,  and  that  he  was  killed  in 
order  to  prevent  such  assault  being  carried 
into  effect,  and  that  in  shooting  the  deceased 
they  acted  purely  in  self-defense  and  with- 
out malice,  and  that  they  were  Justified  in  all 
they  did  at  the  time  of  the  homicide.  There 
was  a  verdict  finding  all  of  the  defendants 
guilty  as  charged,  with  a  reoommendation  to 
mercy.  All  made  a  Joint  motion  for  a  new 
trial,  which  was  overruled,  and  they  except- 
ed. The  first  three  grounds  of  the  motion 
were  the  usual  grounds,  that  the  verdict  was 
contrary  to  law  and  the  evidence  and  with- 
out evidence  to  support  it 

[1]  1  (Ground  4).  A  ground  of  the  motion 
complained  that  a  witness  for  the  state  was 
permitted  to  testify,  over  defendants'  object 
tion  that  the  testimony  was  irrelevant  that 
Kelley  Collins  "said  he  had  plenty  of  liquor 
and  was  going  to  get  some  wine.*'  The  mo- 
tion does  not  disclose  when  such  declaration 
was  made.     It  may  or  may  not  have  been 
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admissible,  dependent  upon  whether  it  was 
a  part  of  the  res  gestae,  or  th^  drcomstances 
in  connection  with  which  it  was  made.  This 
ground  is  therefore  without  merit 

[•2]  2  (Grounds  5  and  6).  On  a  trial  for 
murder  threats  uttered  by  the  accused  against 
the  deceased  before  the  homicide  were  ad- 
missible in  evidence  as  tending  to  show  mal- 
ice, although  they  were  stated  conditionally 
and  were  not  communicated  to  the  deceased. 
Golatt  ▼.  State,  130  Ga.  18,  60  S.  E.  107; 
Graham  v.  State,  125  Ga.  48  (2),  53  S.  E.  816. 
Accordingly,  grounds  5  and  6  of  the  motion, 
assigning  error  upon  the  admission  of  evi- 
dence of  such  threats,  are  not  meritorious. 

[3]  3.  Ground  7  of  the  motion  assigns  er- 
ror upon  the  admission  in  evidence  of  "a 
purported  diagram  or  plat  of  the  scene  of 
the  homicide,  showing  distances,"  etc.,  over 
the  objection  of  the  accused  "that  it  had  not 
been  shown  the  said  diagram  or  plat  was 
correct."  This  assignment  of  error  will  not 
be  considered;  it  not  appearing  from  the 
ground  itself  what  the  diagram  or  plat 
shows,  and  no  copies  thereof  being  set  forth 
in  the  ground,  or  attached  to  the  motion  as 
an  exhibit  Glare  v.  Drexler,  152  Ga.  — , 
110  S.  E.  176. 

[4]  4  (Ground  8).  The  state  contended 
that  the  deceased  was  killed  near  Cobbtown. 
A  witness  for  the  defendants  testified,  on 
direct  examination,  that  a  few  hours  b^ore 
the  homicide  the  deceased  approached  wit- 
ness and  another,  and  asked,  *'Boys,  you 
know  where  aiiy  liquor  is?'  to  which  witness 
said,  '*yes;  I  could  find  some ;"  and  deceased 
further  inquired,  **Well,  where  is  it?"  Gn 
cross-examination  the  witness  was  allowed 
to  testify: 

"Wade  Coleman  [the  deceased]  never  asked 
me  about  liquor  before  this  evening,  that  I 
remember  of.  I  knew  where  liquor  was,  and 
knew  where  1  could  get  it.  This  was  the  first 
time  Wade  asked  me  for  it.  *  *  *  I  have 
lived  around  Cobbtown  for  y^ars,  and  I  guess 
Wade  Coleman  was  born  and  reared  out,  there 
all  his  life.  I  never  did  see  him  touch  a  drop  of 
liquor  in  his  life,  and  never  saw  him  when  he 
indicated  he  had  a  drop  in  his  life." 

The  testimony  of  the  witness  so  delivered 
on  cross-examination  tended  to  repel  any  in- 
ference which  might  be  drawn  from  the  tes- 
timony of  the  witness  on  his  direct  examina- 
tion, to  the  effect  that  the  deceased  was  a 
drinking  man  and  desired  the  liquor  for  his 
own  use;  and  the  court  did  not  err  in  ad- 
mitting such  evidence  on  cross-examination, 
over  the  objection  that  it  was  irrelevant  and 
tended  to  prove  the  good  character  of  the 
deceased  when  it  had  not  been  attacked. 

5  (Ground  9).  The  testimony  of  Will 
Eason,  set  forth  in  the  ninth  ground  of  the 
motion,  and.  to  the  admission  of  which  error 
is  assigned  upon  tbe  grounds  that  it  was  ir- 
relevant, hearsay,  and  prejudicial  to  the  de- 
fendants, was  not  subject  to  the  objections. 
The  witness  testified  in  behalf  of  the  defend- 
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ants,  and  the  testimony  objected  to  was 
brought  out  on  his  cross-examination.  In 
view  of  the  testimony  on  the  direct  examina- 
tion, and  other  testimony  on  the  cross-ex- 
amination, the  evidence  objected  to  was  ad- 
missible. 

[5]  6.  The  tenth  ground  of  the  motion, 
complaining  tliat  the  court  erred  in  admitting 
all  of  the  evidence  set  forth  in  the  preceding 
nine  grounds,  of  the  motion  for  new  trial 
is  not  good  in  form,  nor  meritorious. 

[6]  7  (Grounds  U  and  12).  "On  the  trial 
of  one  for  murder,  where  the  evidence  or  the 
defendant's  statement  at  the  trial  would  au- 
thorize the  Jury  to  find  that  the  person  kill- 
ing acted  in  self-defense  on  account  of  a 
reasonable  fear  aroused  in  liis  mind  by 
words,  threats,  or  menaces,  in  connection 
with  the  other  facts  in  the  case,  it  is  not 
erroneous  for  the  court,  in  instructing  the 
Jury  on  the  law  of  voluntary  manslaughter, 
as  contained  in  the  Penal  Code  of  1910,  S  65, 
to  fail  or  refuse  to  charge  in  immediate  con- 
nection therewith  the  right  of  the  Jury  to 
consider  words,  threats,  or  menaces,  in  de- 
termining whether  the  circiunstances  attend- 
ing the  homicide  were  such  as  to  justify  the 
fears  of  a  reasonable  man  that  liis  life  was 
in  imminent  danger  or  that  a  felony  was 
about  to  be  committed  upon  his  person." 
Oeal  V.  State,  145  Ga.  33,  88  S.  E.  573 ;  Ver- 
non V.  State,  146  Ga.  709,  92  S.  E.  76.  In 
view  of  the  above  ruling,  the  eleventh  and 
twelfth  grounds  of  the  motion  are  without 
merit 

[7]  8  (Ground  13).  The  defendants,  as  be- 
fore stated,  were  Jointly  on  trial  for  murder. 
There  was  evidence  tending  to  show  the  com- 
mission of  the  homicide  under  the  following 
circumstances:  Defendants  were  traveling  on 
a  public  road  in  an  automobile.  The  de- 
ceased, who  was  an  arresting  ofiicer,  suspect- 
ing that  they  were  carrying  contraband  liq- 
uor, stopped  them,  declaring  his  intention  to 
search  their  car.  The  defendants  denuinded 
that  he  show  his  search  warrant,  to  which 
the  ofiicer  repUed  that  he  did  not  have  one, 
and  did  not  need  one,  and  proceeded  in  an 
effort  to  search  the  car,  notwithstanding  re- 
sistance by  the  defendants.  In  a  difliculty 
which  ensued,  the  ofiicer  was  killed  by  the 
defendants  shooting  lilm  with  a  rifie  and 
shotguns.  The  state  did  not  introduce  evi- 
dence showing  there  was  contraband  liquor 
in  the  car,  the  defendants  adduced  uncon- 
tradicted evidence  to  the  effect  that  the  car 
contained  no  such  liquor.  The  court  in- 
structed the  Jury: 

'*Now  I  charge  you  in  connection  with  this 
♦  ♦  ♦  the  question  of  arrest  without  a  war- 
rant—not that  it  is  directly  involved  in  this 
case,  but  merely  to  illustrate  the  rights  and 
privileges  of  the  parties  interested.  An  arrest 
may  be  made  for  a  crime  by  an  officer  with 
a  warrant,  or  without  a  warrant  if  the  ofifense 
is  committed  in  his  presence,  or  if  the  offender 
is  endeavoring  to  escape,  or  for  other  cause 
there  is  likely  to  be  a  failure  of  justice  for 


736 


111  SOUTHSASTEBN  BEPOBTBB 


(Ga. 


want  of  an  officer  to  isBne  a  warrant  Now 
that  question  of  arrest  is  not  directly  involT- 
ed,  bat  merely  to  illustrate  the  rights  that  the 
officer  would  have  in  undertaking  to  enforce  the 
law." 

It  is  entirely  reasonable  to  assume,  If  the 
deceased  as  an  arresting  officer  was  attempt- 
ing, on  the  occasion  of  his  homicide,  to 
search  the  automobile  of  the  defendants  for 
contraband  liquor,  that  his  purpose  was  to 
arrest  the  defendants  for  having  It  in  their 
possession,  in  the  event  he  should  find  it  in 
the  car.  The  excerpt  complained  of,  con- 
sidered without  reference  to  other  portions 
of  the  charge,  would  be  inapplicable  under 
the  facts  of  the  case,  and  error,  because  it  is 
conceded  that  the  deceased  officer  was  not 
provided  with  a  warrant  when  he  undertook 
to  search  the  automobile.  However,  when 
considered  in  connection  with  the  entire 
charge,  a  new  trial  is  not  required.  The 
court  in  the  instructions  to  the  jury  fully  ex- 
plained that  without  a  warrant  the  search 
by  the  deceased  officer  was  illegal,  and  that 
the  accused,  under  such  circumstances,  would 
be  authorized  to  use  such  force  as  was  nec- 
essary to  resist  the  illegal  search  and  arrest, 
and  a  homicide  committed  in  defending 
against  the  illegal  arrest  and  search  would 
be  murder,  manslaughter,  or  justifiable  homi- 
cide, according  to  whether  there  was  malice, 
imnecessary  force,  or  only  such  force  as  was 
necessary  In  resisting  the  arrest. 

[8]  9  \Ground  14).  The  court  instructed 
the  jury  as  follows: 

"Now,  of  course,  the  presumption  is  that  of* 
ficers  perform  their  duties  according  to  law." 

This  was  excepted  to  because  not  appli- 
cable in  criminal  cases;  that  "in  this  case 
it  was  incumbent  upon  the  state  to  show  that 
the  officer  undertaking  to  make  the  search 
was  clothed  with  a  duly  issued  warrant  au- 
thorizing him  to  search  the  car  in  which  the 
defendants  were  riding";  that  the  instruct- 
tlon  *'put  upon  the  defendants  the  burden  of 
showing  that  the  deceased,  at  the  time  said 
search  was  undertaken  to  be  made,  did  not 
have  a  duly  Issued  search  warrant  to  au- 
thorize him  to  make  said  search,  when  under 
the  law  the  burden  was  upon  the  state  to 
show  that  the  deceased  did  have  such  a  war- 
rant." As  part  of  the  same  sentence  con- 
taining the  instruction  excepted  to,  and  im- 
mediately following  it,  the  court  added: 

*'But  no  officer  has  a  right  either  to  make  an 
arrest  or  a  search  unless  they  do  so  with  a  war- 
rant," etc. 

The  state,  as  already  said,  did  not  show 
that  the  deceased  had  a  warrant  to  search 
the  car,  and  indeed  counsel  for  the  plaintiffs 
in  error  say  in  their  brief  that — 

"The  state  did  not  contend  that  the  deceased 
was  armed  with  a  search  warrant,  and  in  fact 
admitted  in  open  court  he  had  none." 

Accordingly,  the  inappropriateness  of  the 


instruction  in  this  case^  in  view  of  the  cir- 
cumstances stated  and  the  exceptions  as- 
signed on  the  charge,  does  not  require  a 
reversal  of  the  judgment  refusing  a  new 
triaL 

10  (Ground  15).  There  was  an  exception 
to  an  instruction  as  to  the  law  of  conspiracy. 
The  only  ground  of  complaint  was  that  it 
was  not  authorized  by  the  evidence,  and, 
being  so  unauthorized,  the  charge  was  mis- 
leading. The  evidence  was  amply  sufficient  to 
authorize  the  instruction. 

11  (Ground  16).  The  instruction  excepted 
to  in  this  ground  of  the  motion  was  so  clear- 
ly not  error  for  the  reason  assigned  that  no 
further  reference  to  it  is  necessary. 

[11  12  (Ground  17).  After  defining  reason- 
able doubt,  the  court  gave  the  following  in- 
struction on  that  subject: 

"The  doubt  must  arise  upon  the  trial  of  the 
case  from  the  evidence  introduced  on  behalf  of 
the  state,  or  the  evidence  introduced  on  behalf 
of  the  defendants,  the  lack  of  evidence,  the  con- 
flict in  the  evidence,  or  from  the  defendants* 
statements,  or  from  any  one  or  more  or  all  of 
these  sources  combined  the  doubt  must  arise." 

This  instruction  was  not  error  for  the  al- 
leged reason  that — 

''Said  doubt  may  legally  be  created  in  the 
minds  of  the  jurors  from  the  weakness  or  in- 
sufficiency of  the  evidence,  or  the  unreasonable- 
ness of  the  testimony,  and  for  other  causes.* 
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[10]  13  (Grounds  18  and  19).  As  heretofore 
stated,  the  four  defendants  were  jointly  in- 
dicted and  jointly  tried.  Without  objection 
by  the  state  all  four  of  them  were  permitt«il 
to  testify  as  witnesses  under  oath,  and  all 
did  testify  at  length,  both  on  direct  and 
cross  examination.  Two  of  them,  however, 
Kelley  Collins,  and  Abram  Sikes,  after  finlah- 
ing  their  testimony  under  oath,  made  what 
are  called,  in  the^brief  of  evidence,  "unsworn 
statements,"  which  statements  were  howev^, 
quite  brief.  The  court  instructed  the  jury  as 
follows: 

"(a)  Now  these  defendants  •  •  •  have  a 
right  to  make  such  statements,  each  of  them, 
in  their  own  behalf  as  they  think  proper. '  They 
shall  not  be  under  oath,  and  shall  have  such 
force  and  weight  only  as  you  think  proper  to 
give  the  statements.  You  may  believe  the 
statements  in  preference  to  the  sworn  testi- 
mony in  the  case,  if  you  think  proper  to  do  so. 
Now  I  am  charging  you  that  in  connection  with 
the  statements.  (b)  Now  these  defendants 
were  each  sworn  in  behalf  of  the  others  as 
part  of  the  evidence  in  the  case;  and  you  will 
take  that  and  consider  that  evidence  along 
with  the  other  evidence  in  the  case,  both  for 
the  state  and  the  accused,  and  give  the  evi- 
dence such  weight  and  force  as  you  think  prop- 
er from  all  the  facts  and  circumstances  of  the 
case,  and  give  such  force  and  weight  to  their 
statements,  or  that  portion  of  each  of  these 
defendants  that  was  submitted  as  statements." 

The  court  then,  addressing  counsel,  said: 
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"I  belieTe  they  made  some  portions  of  state- 
ments." 

Counsel  for  defendants  replied: 
*7e8,  some  of  them.** 

The  court  then,  continuing  the  Instruction 
OB  the  subject,  charged: 

'"Now  you  remember  those  things,  gentlemen, 
and  remember  that  the  statements  of  any  one 
or  more,  as  the  case  may  be,  made  in  his  own 
behalf,  is  not  under  oath,  and  is  entitled  to  such 
force  and  weight  as  yon  think  proper  to  give 
the  statemoit.  You  may  believe  the  state- 
ment in  preference  to  the  sworn  testimony,  if 
you  think  proper  to  do  so.  That  portion  of  the 
testimony  of  these  defendants  that  was  under 
oath,  why  you  are  to  take  and  consider  that 
along  with  the  other  evidence  in  the  case  in 
determining  their  guilt  or  innocence." 

The  error  assigned  on  the  instruction  we 
have  designated  as  (a)  is: 

"That  the  four  defendants  were  being  jointly 
tried,  and  that  Abram  Sikes  [?],  George  Sikes, 
and  Roach  Sikes  neither  made  any  statement 
in  their  own  behalf,  but  were  sworn  as  wit- 
nesses without  objection  on  the  part  of  the 
state.  •  •  *  This  being  the  case,  the  court 
should  not  have  made  any  reference  whatever 
to  statements  of  these  defendants;  and  that 
the  charge  given  tended  to  injure  the  defend- 
ants before  the  jury  by  confusing  them  as  to 
what  was  evidence  in  their  own  behalf  testified 
to  by  them  and  by  each  of  them." 

The  error  assigned  on  the  instruction  in- 
dicated  as  (b)  is: 


Mr 


'That  it  singled  out  the  four  defendants  from 
all  the  other  witnesses  in  the  case  and  in- 
structed the  jury  to  give  their  evidence  such 
weight  and  force  as  they  thought  proper  from 
an  the  facts  and  circumstances  of  the  case, 
without  applying  the  same  rnle  to  the  other 
witnesses  in  the  case,  which  naturally  mini- 
mized and  cast  reflections  upon  the  evidence 
of  these  four  defendants  and  operated  to  their 
prejudice;  and  because  it  left  the  jury  in  a 
position  to  disregard  the  rules  of  law  laid  down 
for  the  guidance  of  juries  in  passing  on  the  tes- 
timony of  v^tnesses  and  their  cre^bility.' 


>» 


While  the  instructions  might  have  been 
more  aptly  phrased,  yet  when  considered  to- 
gether they  substantially  stated  the  law  on 
the  subject,  and  furnished  no  cause  for  a 
new  trial,  for  any  reason  alleged.  See  Berry 
▼.  State,  122  Ga.  429,  50  S.  B.  345.  The 
charges  excepted  to  did  not  contravene  what 
was  held  in  Staten  y.  State,  140  Ga.  110,  78 
a  E.  766. 

[Ill  (14  Grounds  20.21,22).  "(20)  One  of 
the  main  contentions  in  the  case  was  that  the 
deceased  with  a  pistol  in  his  hand  had  hold  of 
one  of  the  defendants,  Abram  Sikes,  who 
was  the  brother  of  George  and  Hoach  Sikes, 
and  the  brother-in-law  of  the  defendant 
Kelley  Collins,  who  married  the  sister  of 
Abram  Sikes  and  the  other  two  defendants, 
and  was  threatening  to  shoot  him,  Abram 
fiikes,  and  these  defendants,  hearing  and  be- 
Ill  S.E.-47 
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lleving  that  the  deceased  would  commit  a 
felony  upon  their  brother  and  brother-in-law 
and  shoot  and  kill  him,  shot  in  order  to  pro- 
tect their  brother  Abram  Sikes's  life.  And 
in  fact  the  deceased  did  carry  out  his  threats, 
and  actually  shot  their  brother  Abram  Sikes, 
and  also  the  brothei'-in-Iaw,  Kelley  Collins,  at 
the  time  of  the  homicide."  Error  was  as- 
signed on  the  court's  failure  to  state  this  con- 
tention in  connection  with  the  other  conten- 
tions of  the  defoadants.  (21)  "Because  the 
court  erred  in  failing  to  charge  the  jury  that 
under  the  law  of  this  state  a  brother  has 
the  legal  right  to  defend  his  brother  against 
an  apparent  felonious  assault  or  a  felonious 
assault,  and  that  if  the  jury  believed,  that 
George  Sikes  and  Boach  Sikes  shot  and  killed 
the  deceased.  Wade  Coleman,  to  prevent  him, 
the  deceased,  from  committing  a  felony  on 
their  brother,  Abram  Sikes,  or  if  they,  as 
reasonable,  courageous  men  at  the  time  of 
the  shooting  believed  that  a  felony  was  about 
to  be  committed  upon  their  brother,  then 
they  had  the  right  to  shoot  and  to  kill  the 
deceased  in  order  to  prevent  him  from  com- 
mitting a  felony  upon  their  brother."  (22) 
^'Because  the  court  erred  in  failing  to  charge 
the  jury  (Penal  Code,  section  75),  as  follows: 
'All  other  instances  which  stand  upon  the 
same  footing  of  reason  and  justice  as  those 
enumerated,  shall  be  justifiable  homicide.'" 

The  failure  of  the  court  to  instruct  the 
jury  as  complained  of  in  these  three  grounds 
of  the  motion  is  not  cause  for  new  trial. 
The  defendants  did  not  set  up,  either  in  the 
statements  made  by  two  of  them  to  the  jury 
or  in  the  testimony  under  oath  given  by  all 
of  them,  that  they  shot  the  deceased  to  pro- 
tect Abram  Sikes  as  the  brother  of  two  and 
the  brother-in-law  of  one  of  them,  but  they 
did- set  up  the  defense  of  self -defends  and  of 
homicide  under  the  influence  of  reasonable 
fears;  and  the  court  fully,  clearly,  and  cor- 
rectly instructed  the  jury  as  to  such  defenses, 
thereby  giving  them  the  full  benefit  of  the 
law  as  to  their  defenses  whether  they  were 
kin  or  not. 

[12]  16  (Ground  23).  The  refusal  of  a  new 
trial  on  the  ground  of  alleged  newly  dis- 
covered evidence  is  not  error.  The  state 
made  a  counter  showing,  rebutting  much  of 
the  evidence  submitted  by  movants ;  the  evi- 
dence for  movants  was  largely  merely  cumu- 
lative; and  the  movants  and  their  counsel 
made  afiidavits  that  they  did  not  know  of  the 
alleged  newly  discovered  evidence  "before  the 
trial,"  and  that  "the  same  could  not  have  been 
discovered  by  the  exercise  of  ordinary  dili- 
gence." If  they  knew  of  the  evidence  during 
the  trial,  they  could  not  go  on  with  it,  take 
the  chances  of  a  verdict  in  their  behalf,  and 
then  complain  of  a  verdict  against  them. 
Their  affidavits  should  have  affirmatively 
stated  that  they  did  not  know  of  the  evi- 
dence during  the  trial.  Failing  in  this,  they 
have  no  cause  for  a  new  trial  on  the  ground 
of  the  alleged  newly  discovered  evidence. 
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16.  There  was  ample  evideiice  to  authorize 
the  verdict 
Judgment  affirmed. 

All  the  Justices  concar»  except  ATKIN- 
80N»  J.,  dissenting. 
HINES,  J.»  disqualified. 


(28  Ga.  App.  468) 

HUFF  V.  STATE.     (No.  13292.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyUalus  hy  the  Court,) 

i.  Criminal  law  ^=s>822(l)— Charges  to  be  oon- 
sldered  In  light  of  entire  charge  and  facts  of 
case. 

The  exceptions  to  the  charge  of  the  court, 
when  considered  in  the  light  of  the  entire 
charge  and  the  particular  facts  of  this  case,  are 
without  substantial  merit 

2.  Criminal  law  «=>935(l)— New  trial  properiy 
denied  when  verdict '  authorized. 
The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  triaL 

E#rror  from  Superior  Ck)urt,  Warren  Coun- 
ty ;   B.  T.  Shurley,  Judge. 

Action  between  Madison  HulT  and  the 
State.  Judgment  for  the  State,  axid  Huff 
brings  error.    Affirmed. 

Ii.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error. 

M.  L.  Felts,  Sol.  Gen.,  of  Warrenton,  for 
the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKB.and  BLOODWORTH,  JJ.»  ooncor. 


(2S  Ga.  App.  471) 

HURST  V.  STATE.     (No.   13313.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(8yllaJm9  hy  Jhe  Court,) 

Criminal  law  e=>935(l)— New  trial  properiy 
denied,  when  verdict  authorized  and  ap- 
proved. 

The  special  grounds  of  the  motion  for  a 
new  trial,  when  the  charge  of  the  court  is  con- 
!iidered  in  its  entirety  and  as  adjusted  to  the 
evidence,  is  without  merit  There  is  some  evi- 
dence to  authorize  the  verdict,  and,  the  ver- 
dict having  the  approval  of  the  triid  judge,  it 
was  not  error  to  overrule  the  motion  for  a 
new  triaL 

Error  from  CJity  Court  of  Wrightsvllle ;  S. 
W.  Sturgis,  Judge. 

Action  between  Warren  Hurst  and  the 
State.  Judgment  for  the  State,  and  Hurst 
brings  error.    Affirmed. 


B.  B.  Blount  of  Wrightsvllle,  for  plaintlfl 
in  error. 

W.  C.  Brinson,  SoL,  of  Wrightsvllle,  foi 
the  State. 

LUKS,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J.. 

concur. 

(28  Oa.  App.  S04> 
THURIMON  V.  STATE.     (No.  13310.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU.14,  1922.) 

(8yHahu9  hy  the  Court.) 


1.  Criminal  law  «=»I088(I7)— Aflldavits,  101 
referred  to  In  motion  for  new  trial  nor  at- 
tached, not  considered. 

The  only  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  as  follows:  **Be.cau8e, 
after  the  hearing  of  the  ^bove-stated  case,  and 
after  the  verdict  had  been  rendered,  and  after 
movant  had  been  sentenced,  newly  discovered 
evidence  has  come  into  his  hands,  of  whidi  he 
had  no  knowledge,  nor  means  of  obtaining  same, 
at  or  before  the  time  of  the  trial."  Following 
this  ground  the  record  contains  several  affida- 
its,  evidently  r^ating  to  it;  but  these  affidavits 
cannot  be  considered,  since  they  are  not  em- 
bodied or  referred  to  in  the  ground,  nor  at- 
tached thereto  as  exhibits,  nor  identified  in  any 
manner.  Summerlin  v.  State,  190  Ga.  791  (1), 
61  S.  B.  849;  Leathers  v.  Leathers,  132  Cku 
211  (5),  63  S.  B.  1118. 

2.  Criminal  law  ^=»935(i)— New  trial  properly 
denied,  when  venllot  authorized. 

The  evidence  authorized  the  verdict  and  it 
was  not  error  to  overrule  the  motion  for  a  new 
trial. 

Error  from  Superior  0>urt,  De  Kalb  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Ralph  Thurmon  was  convicted  of  an  of- 
fense, and  he  brings,  error.    Affirmed. 

C.  W.  Buchanan,  of  Atlanta,  for  plaintllf 
in  error. 

A.  M.  Brand,  Sol.  Gen.,  of  Lithonlat  for  the 
State. 

BROYLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  48Q 
BRINSON  V.  STATE.     (No.  13213.) 

« 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  13,  1922.) 

(ByUabus  hy  the  Court,) 

Drunkards  ^=> 1 1— Evidence  of  draakenaess, 
manifested  by  profaae  languaae^  held  to  sep- 
port  oonviction. 

This  case  is  here  upon  the  sole  assignment 
of  error  that  the  evidence  does  not  authorise 
the  verdict.    The  defendant  was  charged  with 
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the  crime  of  being  apon  a  pablic  road  in  an  in- 
toxicated condition,  which  intoxication  was  made 
manifest  by  boisterousness  and  by  indecent 
conduct  and  acting:,  and  by  using  vulgar,  pro- 
fane, and  unbecoming  language,  and  by  loud  and 
yiolent  discourse.  The  evidence  adduced  upon 
the  trial  showed  that  the  defendant  was  drunk, 
and  that  his  drunkenness  was  made  manifest 
by  his  using  profane  language.  This  was  suf- 
ficient to  authorize  his  conviction.  It  follows 
that  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  C5lty  Court  of  Cairo;  L.  W. 
Rigsby,  Judge. 

J.  W.  Brinson  was  convicted  of  being  on  a 
public  road  in  an  Intoxicate^  condition,  etc., 
and  he  brings  error.    Affirmed. 

Jeff  A.  Pope^  of  Cairo,  for  plaintiff  in  er- 
ror. 

M.  L.  Ledford,  Sol.  pro  tern.,  of  Cairo,  for 
the  State. 

LUKB,  J.    Judgment  affirmed. 

BROYIiES,  O.  J.,  and  BLOODWOBTH,  J., 
concur. 

it»  Ga.  App.  484) 

PICKENS  CO.  V.  THOMAS.    (No.  11508.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  11,  1922.) 

(SyttahuM  hy  the  Court.) 

1.  Authority  of  manager  of  corporation. 

''The  general  manager  of  a  mercantile  and 
farming  corporation  is  without  authority,  by 
virtue  of  his  office  alone,  to  employ  counsel  to 
represent  employees  thereof  who  are  charged 
with  larceny  of  property  alleged  to  be  that  of 
third  persons,  but  claimed  by  such  corporation 
as  its  own,  in  the  absence  of  express  author- 
ity from  the  corporation,  or  ratification  by  the 
corporation  of  his  act  in  so  employing  counsel, 
or  by  a  previous  course  of  dealing  known  to  the 
corporation,  from  which  such  authority  might 
be  inferred;  and  this  is  true  although  prior 
to  the  indictments  against  these  employees  a 
third  person  who  claimed  one  of  the  hogs  al- 
leged to  be  stolen  had  prosecuted  a  possessory 
warrant  for  the  same  against  the  corporation, 
and  although  the  property  alleged  to  be  stolen 
by  the  employees  was  claimed  by  the  corpora- 
tion and  found  upon  its  premises  where  the 
employees  were  working." 

2.  Right  of  attorney  to  retaining  fee. 

"Where  an  attorney  at  law  is  employed 
by  a  corporation  as  its  general  counsel  for  one 
year,  the  position  having  no  fixed  salary  at- 
tached, but  the  attorney  is  to  be  paid  a  separate 
fee  for  every  specific  legal  service  rendered 
the  corporation,  and  there  is  no  agreement 
between  the  attorney  and  the  corporation  as  to 
any  retaining  fee,  such  attorney  is  not  entitled, 
as  a  matter  of  right,  at  the  end  of  his  year's 
employment,  to  a  retaining  fee  in  addition  to 
the  fees  paid  him  for  specific  services  rendered 


Error  from  City  Ck>urt  of  Jesup;  D.  M. 
Clark,  Judge. 

Action  by  J.  B.  Thomas  against  the  Pick- 
ens Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed  in  con- 
formity to  Supreme  Court's  answers  to  cer- 
tified questions.    152  Ga.  — ,  111  S.  E.  27. 

Gibbs  &  Turner,  of  Jesup,  and  Wilson  & 
Bennett,  of  Waycross,  for  plaintiff  in  error. 

J.  H.  Thomas,  J.  W.  Walker,  and  Jas.  R. 
Thomas,  all  of  Jesup,  for  defendant  in  error. 

LUKE  J.  [1,  2]  This  court  certified  to 
the  Supreme  Court  the  following  question 
involved  in  this  case: 

"(1)  The  Pickens  Company  is  a  private  cor- 
poration chartered  under  the  laws  of  this  state 
and  -engaged  in  merchandising  and  farming. 
Certain  of  the  employees  of  the  company  were 
prosecuted  and  indicted  by  third  persons  for 
hog  stealing.  These  employees  were  defended 
in  the  courts  by  an  attorney  at  law,  and  he  sub- 
sequently presented  a  bill  for  his  services  to  the 
Pickens  Company,  which  refused  to  pay  it, 
and  the  attorney  brought  suit  against  the  com- 
pany. Upon  the  trial  of  this  suit  the  evidence 
authorized  a  finding  of  the  following  facts:  The 
hogs  which  the  employees  were  charged  with 
stealing  were  claimed  by  the  Pickens  Company, 
and  were  found  upon  the  company's  premises 
where  the  indicted  employees  were  working; 
prior  to  these  indictments  a  third  person,  who 
claimed  one  of  these  hogs,  prosecuted  a  pos- 
sessory warrant  for  the  hog  against  the  Pick- 
ens Company;  the  attorney  was  employed  to 
defend  these  employees  by  the  general  manager 
of  the  Pickens  Company,  who  was  also  a  direc- 
tor thereof,  and  who  told  the  attorney  at  the 
time  of  his  employment  that  .the  Pickens  Com- 
pany would  pay  his  fees.  It  was  not,  however; 
shown  upon  the  trial  that  the  corporation  itself, 
through  its  board  of  directors,  had  emploj  ^d  the 
attorney  to  defend  these  employees,  or  that  the 
general  manager  had  authority  under  the  char- 
ter of  the  corporation  or  its  by-laws  to  employ 
him,  or  that  the  action  of  the  general  manager 
in  emplojring  him  had  ever  been  ratified  by  the 
board  of  directors  of  the  corporation,  or  that 
under  the  charter  of  the  corporation  or  its  by- 
laws such  an  employment  was  within  the  pow- 
ers of  the  corporation.  Under  these  facts, 
would  a  verdict  finding  the  defendant  liable  be 
contrary  to  law? 

"(2)  Where  an  attorney  at  law  is  employed 
by  a  corporation  as  its  general  counsel  for  one 
year,  the  position  having  no  fixed  salary  at- 
tached, but  the  attorney  to  be  paid  a  separate 
fee  for  every  specific  legal  service  rendered  the 
corporation,  and  there  being  no  agreement  be- 
tween the  attorney  and  the  corporation  as  to 
any  retaining  fee,  is  the  attorney  entitled,  as  a 
matter  of  right,  at  the  end  of  his  year's  employ- 
ment, to  a  retaining  fee  in  addition  to  the  fees 
paid  him  for  his  specific  services?' 


>»» 


The   Supreme   Court   answered   the   first 

question  in  the  afiSrmative,  and  the  second 

question  in  the  negative,  and  the  preceding 

headnotes  are  the  headnotes  of  that  ded- 

his  client  during  the  period  of  his  employment."  j  sion.     For  the  full  opinion  of  the  Supreme 
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Court  see  Pickens  Go.  y.  ThomaB^  152  Ga. 
— ,  111  S.  B.  27,  decided  February  16,  1922. 

Under  the  above  rulings,  and  the  facts  of 
the  Instant  case,  the  plaintiff  was  entitled 
to  recover  the  sum  of  $50  only,  with  interest 
thereon  (that  amount  being  the  balance  of 
an  attorney's  fee  which  upon  the  trial  the 
defendant  admitted  it  owed  the  plaintiff), 
and  the  verdict  for  $800  in  favor  of  the  plain- 
tiff was  contrary  to  law  and  the  evidence, 
and  the  court  erred  in  overrallng  the  mo- 
tion for  a  new  trial. 

Judgment  reversed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Oa.  App.  609) 

HALE  V.  HALE.     (No.   12820.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  14,  1922.) 

(Byllabus  hy  the  Court,) 

I.  Tenancy  In  oommon  ^s»38(  I )— Trover  will 
not  lie  between  tenants  for  eotton  paid  at 
rent. 
''As  a  general  rule,  trover  will  not  lie  in 
favor  of  a  tenant  in  common  against  his  co- 
tenant."  Hall  y.  Page,  4  Ga.  428,  48  Am. 
Dec  235;  Kmg  v.  Neel,  98  Ga.  438(1),  441, 
25  S.  E.  518,  58  Am.  St  Bep.  311;  Starnes  v. 
Quin,  6  Ga.  84(3).  The  instant  action,  brought 
by  the  administratrix  of  the  estate  of  her  de- 
ceased husband  against  the  brother  of  the  de- 
cedent for  the  recovery  of  five  bales  of  cotton, 
does  not  fall  within  either  of  the  recognized 
exceptions  to  this  rule.  The  uncontroverted 
evidence  showing  that  four  of  the  bales,  mark- 
ed and  identified,  represented  rent  from  land 
paid  to  the  decedent  and  the  defendant  as 
owners  in  common,  and  that  the  defendant  thus 
had  an  equal  right  of  possession  with  the  es- 
tate of  the  decedent,  and  was  entitled  to  these 
four  bales,  or  a  portion  thereof,  as  his  proper 
share  of  such  rent,  if  a  division  were  made, 
the  verdict  for  the  defendant  as  to  the  four 
bales  was  fully  authorisedt  if  zu>t  demanded,  by 
the  evidence. 


2.  Evidence  «=»593— Trial  <»s>l  05  (2)— Hoar- 
say  evidence  InsufRoient  to  support  verdict; 
hearsay  evidence,  admitted  without  objection, 
will  not  establish  facts  In  Issue. 
The  jury,  however,  found  in  favor  of  the 
defendant  for  the  entire  five  bales.  As  to  the 
fifth  bale,  which  was  unmarlced,  a  verdict  was 
demanded  for  the  plaintiff.  The  defendant  tes- 
tified, on  direct  examination  that  all  the  bales 
were  his  and  represented  common  rents,  but 
on  cross-examination  admitted  that  he  did  not 
see  the  cotton  delivered  or  put  in  the  ware- 
house, and  that  he  knew  "nothing  about  it  of" 
his  "own  knowledge,  only  what  was  told"  him. 
There  was  no  other  evidence  that  this  bale 
belonged  to  the  defendant,  or  was  part  of  the 
common  rental,  and  nothing  to  dispute  the  evi- 
dence of  the  plaintiff  identifying  this  particular 
bale  as  property  of  her  husband's  estate.  The 
rule  is  that  while,  in  the  absence  of  a  proper 
exception  to  the  evidence,  a  verdict  wiU  not  be 
set  aside  on  account  of  the  erroneous  admis- 


sion of  hearsay  testimony,  yet  where  the  ver- 
dict is  entirely  unsupported,  except  by  such 
testimony,  which  is  wholly  without  probative 
value,  its  introduction  without  objection  will 
give  it  no  weight  or  force  in  establishing  the 
facts  in  issue.  Eastlick  v.  Southern  By.  Co., 
116  Ga.  48,  42  S.  B.  '499;  Kemp  v.  Central 
of  Ga.  By.  Co.,  122  Ga.  569(2),  560,  50  S.  B. 
465;  MiUer  v.  McKensie,  126  Ga.  746,  55  S. 
E.  952.  A  new  trial  must  therefore  be  grant- 
ed, as  the  verdict  was  to  this  extent  without 
evidence  to  support  it. 

(a)  The  exception  that  the  court  erred  in 
admitting  the  defendant's  testimony  that  the 
tve  bales  in  dispute  were  his,  and  were  his 
part  of  the  rents  from  land  owned  jointly  by 
him  and  his 'brother,  upon  the  ground  that  it 
related  to  a  truisaction  with  a  deceased  per- 
son, need  not  be*  considered,  for  the  reason  that 
the  question  as  to  its  admissibility  is  controlled 
by  the  pieceding  broader  ruling  upon  its  effect. 

3.  Other  grounds  of  motion. 

None  of  the  remaining  grounds  of  the  mo- 
tion for  new  trial  authorize  a  reversal.  The 
alleged  errors  as  to  the  admission  of  testi- 
mony concerning,  the  four  bales  of  cotton,  which 
were  admittedly  raised  upon  lands  owned  in 
common,  being  controlled  by  the  preceding  rul- 
ings, and  not  being  likely  to  recur  in  a  subse- 
quent trial,  need  not  be  determined. 

Error  from  City  Court  of  Monroe;  A.  C 
Stone,  Judge. 

Acticm  by  M.  A.  Hale,  administratrix, 
against  E.  O.  Hale.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Reversed. 

Orrin  Roberts,  of  Monroe,  for  plaintiff  in 
error. 

H.  L.  &  H.  p.  Cox,  of  Monroe,  for  defend- 
ant in  error. 

JENKINS,  P.  J.    Judgment  reveraed. 

STEPHENS  and  HIU^  JJ.,  concur. 


(38  Oa.  App.  tf2> 
SHIRLEY  V.  STATE.     (No.  13264.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyUabui  hy  the  OwurtJ 

1.  Charge  not  erroneous. 

There  is  no  merit  In  that  ground  of  the 
motion  for  a  new  trial  which  alleges  error  in 
the  charge  of  the  court  in  reference  to  the 
"maximum**  and  "minimum"  term  the  jury 
could  prescribe  by  their  verdict. 

2.  Criminal  law  <»=3939(i),  942(1)— New  trial 
not  granted  for  ovidenoe  disooverahio  ty  or* 
dinary  dillgonce;  newly  disoovorsd  Jmpeadi* 
Ing  ovidenoe  not  ground  for  new  trial. 

A  new  trial  should  not  be  granted  on  the 
ground  of  alleged  newly  discovered  evidence 
because: 

(a)  The  alleged  newly  discovered  evidence 
is  that  of  two  men  who  were  walking  in  the 
road  with  accused  when,  as  claimed  by  him« 
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he  was  stopped  by  the  prosecator  and  the  quar- 
rel occarred,  and  the  witnesses  themseivea 
swear  that  they  heard  the  quarrel  and  saw  the 
fight  This  evidence  could  hare  been  discov- 
ered before  the  trial  by  the  exercise  of  ordi- 
nary diligence. 

(b)  The  only  effect  of  the  evidence  would  be 
to  impeach  the  witnesses  for  the  state,  and  it 
Is  settled  law  in  this  state  that,  even  "though 
the  witness  sought  to  be  impeached  by  newly 
discovered  evidence  was  the  only  witness 
against  the  prisoner  upon  a  vital  point  in  the 
case,  if  the  sole  effect  of  the  evidence  would 
be  to  impeach  the  witness,  a  new  trial  will  not 
be  granted."  Key  v.  State,  21  Ga.  App.  795 
(1),  95  S.  E.  269,  and  citations. 

8.  Criminal  law  «=>lt6a-Verdtot  supported  by 
evidence  and  approved  by  trial  jadge  not  dls- 
turked. 

There  is  ample  evidence  to  support  the 
Terdict,  the  trial  judge  has  approved  it,  and, 
no  error  of  law  having  been  shown,  this  court 
liaa  no  power  to  interfere. 


Brror  from  Superior  Court,  Habersham 
Ck>unty;  J.  B.  Jones,  Judge. 

Daniel  Shirley  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

Gamett  8.  McMillan  and  McMillan  &  Er- 
win,  all  of  ClarkesviUe,  for  plaintiff  in  error. 

J.  G.  Collins,  Sol  Gen.,  of  Gainesville,  for 
Che  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  C.  J.,  and  LUKE,  J.,  concur. 

(28  Oa.  App.  452) 

PALMER  V.  STATE.     (No.  13225.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyUahui  hy  the  Oawt,) 

Homicide  ^s>309(4)— Chargo  on  manslaughter 
held  authorized. 
The  defendant  was  indicted  for  murder. 
Upon  conflicting  evidence  the  jury  was  author- 
ised to  convict  him  of  manslaughter.  Under 
,the  evidence,  a  charge  upon  the  law  of  man- 
slaughter was  proper,  and  the  charge  given 
was  not  error  for  any  reason  assigned.  It  was 
not  error  to  overrule  the  motion  for  a  new 
triaL 

Error  from  Superior  Court,  Union  Coxm- 
ty;   J.  B.  Jones,  Judge. 

Bill  Palmer  was  convicted  of  manslaugh- 
ter, and  he  brings  error.    Affirmed. 

W.  B.  Sloan  and  W.  V.  Lance,  both  of 
Gainesville,  and  C.  H.  Edwards,  of  Cleve- 
land, for  plaintiff  in  error. 

J.  Q.  Collins,  Sol.  Gen.,  of  Gainesville,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH, 
J.,  concur. 


(28  Qa.  App.  474) 
THOMAS  V.  STATE.     (No.  13317.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(8yUahu9  hy  the  Court.) 

I.  Failure  to  pass  on  exoeptloos  and  demurrer 
does  not  require  new  trial. 
Granting  (but  not  deciding)  that  the  court 
erred  in  not  specifically  passing  on  the  excep- 
tions to  the  answer  of  the  judge  of  the  county 
court,  and  on  the  demurrer  to  said  exceptions, 
this  was  not  such  error  as,  under  all  the  facts 
of  the  cuse,  would  require  the  grant  of  a  new 
triaL 


2.  Petition  for  oertlorari  properly  overruled. 

■  Under  the  judge's  answer  to  the  writ  of 
certiorari,  there  is  no  merit  in  any  of  the 
groimds  of  the  motion  to  set  aside  the  judgment 
which  ere  embraced  in  the  petition  for  certi- 
orari, and  the  judge  of  the  superior  court  did 
not  err  in  overruling  the  petition. 


Error  from  Superior  Court,  Oconee  Coun- 
ty ;  Blanton  Fortson,  Judge. 

Action  between  H.  L.  Thomas  and  the 
State.  Judgment  for  the  State,  and  Thomas 
brings  error.    Affirmed. 

John  J.  Strickland  and  Jim  W.  Arnold, 
both  of  Athena,  for  plaintiff  in  error. 

W.  O.  Dean,  SoL  Cren.,  of  Monroe,  for  the 
State. 

BLOODWORTH,  J.     Judgment  affirmed. 
BROYLES,  0.  J.,  and  LUKE,  J.,  concur. 


(28  Oa.  App.  446) 

E.  H.  ODOM   BROS.  CO.,  lao.,  v.  QUNTER. 

(No.  13220.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

fByllabui  Jky  the  Court.) 

Petition  for  certiorari  properly  o¥erniled« 

Upon  the  petition  for  certiorari  and  the  an- 
swer thereto,  it  was  not  error  for  the  judge' 
of  the  superior  court  to  overrule  and  deny  the 
same. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  between  the  E.  H.  Odom  Bros.  Com- 
pany, Inc.,  and  N.  U.  Gunter.    Judgment  for 
the  latter,  and  certiorari  overruled  by   the 
superior  court,  and  the  former  brings  error. 
Affirmed. 

Claud  Bra<*ett  and  Bv.  T.  WilliamB,  botli 
of  Atlanta,  for  plaintiff  in  error. 

Geo.  B.  Rush,  ol  AUanta,  for  defendant  in 

error. 
LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORrTB,   J- 

concur. 
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(28  Oa.  App.  468) 

CALLAWAY  V.  LIVINGSTON.     (No.  13229.) 

(Court  of  Appeals  of  Gkorgia,  Division  No.  1. 

April  U»  1922.) 

(SyUahui  5y  the  0<Murt.) 

1.  Abatement  and  revival  ^ss>54  — Exeoutors 
and  administrators  «=>430— No  recovery  for 
negiigence  when  no  suit  peniting  at  death  of 
negiigent  party;  action  for  executor's  negli- 
gence must  be  brought  against  him  Individu- 
ally. 

The  petition  as  amended  did  not  set  out  a 
cause  of  action,  and  the  court  erred  in  over'- 
ruling  the  general  demurrer. 

(Additional  HyUabus  hy  Editorial  Btaff,) 

2.  Executors  and  administrators  ^=s>\  19— Es- 
tate not  liable  for  torts  unless  pecuniary  ad- 
vantage results. 

Executors  and  administrators  caimot  by  any 
tortious  act,  whether  intentional  or  negligent, 
create  a  liability  against  the  estate  represent- 
ed by  them,  except  where  pecuniary  advantage 
results  therefrom  to  the  benefit  of  the  estate; 
their  torts  being  individual  acts. 

3.  Appeal  and  error  ^=>l  1 44  — Amendment 
by  striicing  representative'  character  of  exec- 
utor denied. 

In  an  action  against  an  executor  as  such 
for  his  own  negligence  and  the  negligence  of 
his  testator,  a  judgment  for  plaintiff  will  not 
be  affirmed  with  direction  that  plaintiff  be  per- 
mitted to  amend  the  declaration,  verdict,  and 
judgment  by  striking  the  testator's  name,  and 
the  executor's  representative  character,  where 
the  executor  is  named  only  in  the  statement  of 
the  case,  in  the  allegation  that  he  is  indebted 
to  plaintiff  in  his  representative  capacity,  and 
in  the  prayer  for  judgment,  as  other  amend- 
ments would  be  required  to  state  a  cause  of 
action  against  the  executor  Individually,  and 
moreover  he  is  entitied  to  a  trial  of  the  case 
as  between  him  and  plaintiff. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Solomon  Livingston  against  E.  H. 
Callaway,  executor.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Solomon  Livingston  brought  suit  against  B. 
H.  Callaway  in  his  representative  capacity  as 
executor  of  the  estate  of  J.  B.  White,  de- 
ceased. The  substance  of  the  material  alle- 
gations of  the  petition  as  amended  is  that  J. 
B.  White,  deceased,  was,  from  August  1, 
1900,  until  March  31,  1917,  the  date  of  his 
death,  the  owner  of  a  certain  lot  and  building 
on  Broad  street  in  Augusta,  Ga.;  that  ex- 
tending through  the  roof  of  said  building 
was  a  brick  chinmey  about  7  feet  high,  con- 
structed of  brick  and  mortar;  that  for  many 
years  this  chimney  had  been  allowed  by 
White,  his  agents  and  representatives,  to  fall 
into  a  state  of  disrepair,  the  chimney  being 
out  of  plumb  and  in  a  dangerous  and  dilapi- 
dated condition;  that  on  January  30,  1018, 
bricks  and  mortar  from  the  top  of  the  chim- 


ney, because  of  its  dilapidated  condition,  top- 
pled off  onto  the  sloping  roof  of  the  boild- 
Ing  and  were  precipitated  about  35  feet  upon 
the  head  and  shoulders  of  the  plaintifT  (who 
was  walking  upon  the  sidewalk  by  the  build- 
ing), striking  him  with  such  force  as  to  cause 
serious  and  permanent  injuries;  that  It  was 
the  duty  of  the  deceased,  his  agents  and  r^>- 
resentatives,  to  keep  the  building  in  proper 
repair,  so  as  not  to  endanger  the  lives  ol 
pedestrians  passing  along  the  sidewalk  adja- 
cent thereto,  but  that,  despite  such  duty,  the 
deceased,  his  agents  and  representatives, 
carelessly  and  negligentiy  allowed  the  build- 
ing to  fall  into  decay  and  disrepair,  to  the 
hurt  and  damage  of  petitioner,  notwithstand- 
ing the  deceased,  his  agents  and  representa- 
tives, knew,  or  by  the  exercise  of  ordinary 
care  and  diligence  could  have  loiown,  of  the 
dangerous  and  dilapidated  condition  of  the 
building  and  the  chimney  thereon.  The  pe- 
tition prayed  for  damages  in  the  sum  of  $20,- 
000  against  E.  H.  Callaway  in  his  representa- 
tive capacity  as  executor  of  the  estate  of  J. 
B.  White,  deceased. 

The  defendant  interposed  general  and  spe- 
cial demurrers  to  the  petition  as  finally 
amended,  which  the  court  overruled,  and  the 
case  proceeded  to  trial  and  resulted  in  a 
verdict  for  the  plaintiff  In  the  sum  of  $10,- 
000.  The  case  came  to  this  court  upon  ex- 
ceptions to  the  overruling  of  the  demurrers 
and  to  the  denial  of  a  motion  for  a  new  trial. 

Callaway  &  Howard,  of  Augusta,  for  plain- 
tilT  in  error. 

Pierce  Bros,  and  C.  Henry  ft  R.  S.  (Tohen. 
all  of  Augusta,  for  defendant  in  error. 

BROTLBS,  C.  J.  (after  stating  the  fact.*^ 
as  above).  [1]  In  our  opinion  the  petition 
failed  to  set  out  a  cause  of  action,  and  the 
trial  judge  erred  in  overruling  the  general 
demurrer  interposed.  The  petition  affirma- 
tively shows  that  it  is  based  upon  acts  of 
negligence  alleged  to  have  occurred  prior  to 
the  death  of  White,  and  upon  negligence  al- 
leged to  have  occurred  after  his  death. 

Under  the  settied  law  of  this  state  no  re- 
covery can  be  had  for  the  acts  of  negligence 
on  the  part  of  White,  his  agents  or  represen- 
tatives, alleged  to  have  occurred  prior  to  his 
death,  since  no  suit  based  upon  such  acts  was 
pending  at  the  time  of  his  death.  This  prin- 
ciple is  set  forth  in  the  case  of  Smith  v. 
Jones,  138  Ga.  716,  76  S.  E.  40,  where  it  was 
held: 

"At  common  law  a  cause  of  action  for  a  per- 
sonal tort  abated  on  the  death  of  the  tort- 
feasor. This  rule  was  modified  by  statute 
(Civil  Code,  §  4421),  so  that  it  should  not  ap- 
ply in  case  of  the  death  of  the  defendant.  The 
phraseology  of  that  section  leaves  it  plain  that 
the  exception  was  limited  to  cases  where  action 
had  been  instituted  against  the  tort-feasor  be- 
fore his  death.  If  the  tort-feasor  died  before 
suit  against  him,  the  cause  of  action  did  not 
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suryive.  See  Frazier  y.  Geor^^a  B.  Co.,  101 
Ga.  77  (28  S.  E.  662) ;  Southern  BeU  Tel.  Co. 
y.  Cassin,  111  Ga.  581  (36  S.  B.  881,  50  K 
R.  A.  694);  King  y.  Southern  Ry.  Co.,  126 
Ga.  798  (55  S.  E.  965,  8  L.  R  A.  [N.  S.] 
544) ;  Peebles  y.  (^harleaton  &  Western  Caro- 
lina Ry.  Co.»  7  Oa.  App.  279  (66  S.  B.  953)." 

See,  also,  to  the  same  effect,  Leathers  y. 
Raburn,  17  Ga.  App.  437,  87  S.  E.  754. 

Nor  can  there  be  any  recoyery,  under  the 
allegations  of  the  petition,  for  the  acts  of 
negligence  alleged  to  haye  occurred  after  the 
death  of  White.  In  ord»  to  recoyer  for  such 
acts  of  negligence,  suit  should  haye  been 
brought  against  the  executor  of  White's  es- 
tate in  his  indlTidual  capacity,  and  not  in  his 
representatiye  capacity.  The  petition  clearly 
shows  that  this  suit  was  brought  against  the 
estate  of  White,  and  not  against  the  executor 
there<^  indiyidually. 

[2]  Neither  executors  nor  administrators 
can  by  any  tortious  act  create  liability 
against  the  estate  represented  by  them,  ex- 
cept where  pecuniary  advantage  results 
therefrom,  to  the  benefit  of  the  estate.  Their 
torts  are  indiyidual  acts,  for  which  the  sole 
remedy  of  the  person  injured  is  to  sue  them 
indiyidually.  The  rule  is  the  same  whether 
Injury  results  from  intentional  wrong]  or 
from  mere  negligence.  11  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  p.  942.  This  principle  has 
been  recognized  and  applied  in  the  following 
i^eorgia  cases:  Parker  y.  Barlow,  93  Ga.  700, 
21  N.  E.  213;  Anderson  y.  Foster,  105  Ga. 
56gC  32  S.  B.  873;  Carr  y.  Tate,  107  Ga.  237, 
.'^3  S.  EX  47;  Hundley  y.  Pendleton,  9  Ga. 
App.  268,  70  S.  B.  1115.  The  facts  alleged  in 
the  petition  in  the  instant  case  do  not  bring 
it  within  any  exception  to  the  general  rule. 

It  follows  from  what  has  been  said  that 
any  cause  of  action  founded  upon  acts  of  neg- 
ligence on  the  part  of  White,  his  agents  or 
representatiyes,  in  failing  to  repair  the  build- 
ing and  chimn^  during  his  lifetime  abated 
with  his  death,  since  no  suit  based  upon  such 
acts  of  negligence  was  pending  at  that  time, 
and  that  any  subsequent  acts  of  negligence 
of  his  executor  in  failing  to  repair  the  build- 
ing and  chimney  could  not  be  the  basis  of  an 
action  against  the  estate. 

[3]  The  request  of  counsel  for  the  defend- 
ant in  error  that  the  Judgment  of  the  lower 
court  be  affirmed,  with  direction  that  the 
plaintiff  be  permitted  to  amend  his  declara- 
tion, yerdict,  and  judgment  by  striking  there- 
from the  representatiye  character  of  E.  H. 
Callaway,  and  also  the  name  of  J.  B.  White 
whereyer  it  occurs,  is  denied.  Under  the  al- 
legations of  the  petition,  such  an  amendment 
would  be  ineffectiye  to  set  out  a  cause  of  ac- 
tion against  the  executor  in  his  indiyidual 
capacity.  The  only  mention  of  the  defend- 
ant in  the  petition  is  found  in  the  statement 
of  the  case,  ^here  it  is  alleged  that  "Solomon 
I^ylngston  brings  this  his  complaint  against 


E.  H.  Callaway,  In  his  representatiye  capac- 
ity as  executor  of  the  estate  of  J.  B.  White, 
deceased,"  and  in  the  first  paragraph,  where 
it  is  alleged  that  ^'defendant,  in  his  repre- 
sentatiye capacity  as  aforesaid,  is  indebted 
to  your  petitioner  in  the  sum  of  $20,000,"  and 
in  the  prayer  of  the  petition,  which  is  as  fol 
lows: 

"Tour  petitioner  prays  judgment  against  E 
H.  Callaway,  in  his  representative  capacity  as 
executor  of  the  estate  of  J.  B.  White,  deceas- 
ed." 

Therefore,  if  the  suggested  amendment  to 
the  petition  were  allowed,  the  petition  would 
require  many  other  amendments  before  it 
would  set  forth  a  cause  of  action  against  the 
executor  in  his  individual  capacity.  See,  in 
this  connection,  Smith  y.  Ardis,  49  Ga.  602; 
Shepherd  y.  Southern  Pine  Co.,  118  Ga.  292 
(2),  45  S.  E.  220.  Moreover,  if  the  executor  is 
to  be  held  personally  liable  in  this  case,  he  is 
entitled,  as  a  matter  of  right  and  justice,  to 
have  the  jury  try  the  case  as  between  him 
and  the  plaintiff,  instead  of  trying  it  (as 
they  did)  as  between  the  estate  of  the  de- 
ceased and  the  plaintiff.  See,  in  this  connec- 
tion, Horn  Trunk  CJo.  y.  Delano,  162  Mo.  App. 
402,  142  S.  W.  770(3). 

The  error  in  overruling  the  general  demur- 
rer to  the  petition  rendered  the  further  pro- 
ceedings in  the  case  nugatory. 

Judgment  reyersed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Oa.  App.  482) 
HARTLEY  V.  SMITH  et  al.    (No.  1 1241.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  11,  1922.) 

(ByllabuB  hy  the  Court) 

Widow  not  llablo  on  stock  set  apart  as  year's 
support. 

'*Where  a  man  at  the  time  of  his  death  held 
a  certificate  for  fiye  shares  of  hank  stock  of  the 
par  value  of  $100  a  share,  upon  which  a  bal- 
ance of  $200  of  the  sabscription  price  remained 
unpaid,  and  a  year's  support  was  set  aside  to 
his  widow  and  minor  children  of  his  'entire 
estate  after  all  the  just  debts  are  paid/  and  in 
the  schedule  of  the  appraisers  the  five  shares  of 
stock  set  aside  as  a  part  of  a  year's  support 
was  valued  at  $300,  and  subsequently,  upon  an 
inspection  of  a  certified  copy  of  the  entire  pro- 
ceedings of  the  year's  support  exhibited  to  the 
cashier  of  the  bank  by  the  widow,  the  cashier 
issued  to  her  a  certificate  for  five  shares  of 
stock,  in  which  there  was  recited,  ^60%  paid  in 
and  assessable,'  the  receivers  of  the  bank,  which 
subsequently  became  insolvent,  could  not  obtain 
against  the  widow  a  general  judgment  for  $200, 
as  balance  due  as  unpaid  subscription." 

Error  from  City  0)urt  of  Louisville;    M. 
C.  Barwick,  Judge. 
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Action  by  T.  Y.  Smith  and  others,  receiv- 
ers, against  Mary  Hartley.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  For- 
mer Judgment  (26  Ga.  App.  212,  105  S.  E. 
725)  vacated,  and  judgment  of  the  city  court 
reversed,  in  confoiiulty  to  Supreme  Court's 
decision  on  certiorari  (152  Ga.  — ,  111  S.  B- 
41). 

Evans  &  Evans,  of  Sandersville,  for  plain- 
tiff In  error. 

R.  G.  Price  and  Phillips  &  Abbot,  all  of 
Louisville,  for  defendants  In  error. 

LUKE,  J.  Hartley  died  March  11,  1918, 
leaving  as  an  asset  of  his  estate  five  shares 
of  stock  in  the  Farmers*  State  Bank  of 
Bartow.  A  year's  support.  Including  this 
stock  and  comprising  the  entire  estate  of  de- 
ceased "after  all  just  debts  are  paid,"  was 
duly  set  aside  to  the  widow  and  her  three 
minor  children.  The  stock  certificate  held  by 
the  husband,  and  likewise  the  one  Issued  in 
lieu  thereof  to  the  widow,  showed  on  Its  face 
the  following:  "60%  paid  in  and  assessable." 
The  widow  received  one  dividend  on  the 
stock,  which  was  used  for  the  benefit  of  her- 
self and  minor  children.  Later  the  bank  was 
declared  Insolvent,  receivers  were  appointed, 
and  suit  was  brought  by  them  against  the 
widow  and  others  for  the  balance  owing  on 
the  stock.  A  verdict  was  directed  and  a 
judgment  rendered  against  her  for  the  full 
balance  due  for  the  stock.  The  trial  Judge 
overruled  the  defendant's  motion  for  a  new 
trial,  and  she  excepted  to  his  Judgment 
This  court  affirmed  the  Judgment  of  the  low- 
er court.  26  Ga.  App.  212,  105  S.  E.  725. 
Upon  certiorari,  the  Supreme  Court  reversed 
the  Judgment  of  this  court,  and  held  as  quot- 
ed in  the  headnote.  See  Hartley  v.  Smith, 
152  Ga.  — ,  111  S.  B.  41,  decided  February 
18,  1922.  It  is  therefore  ordered  that  the 
former  judgment  of  this  court  in  this  case  be 
vacated ;  and  the  judgment  of  the  trial  court, 
overruling  the  motion  for  a  new  trial,  is  re- 
versed. 

Judgment  reversed. 


BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
ooDCur. 


(28  Ga.  App.  479) 

DUNBAR  V.  HINES,  Director  GeneraL 
(No.  11493.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aprfl  13,  1922.) 

(8yllahu9  hy  the  Court) 

Doelsion  of  Supreme  Court  conformed  to. 

This  was  an  action  for  damages  against  the 
Director  General  of  Railroads.  The  petition 
contained  two  counts.  The*  trial  coart  sustain- 
ed general  demurrers  to  each  count,  and  dis- 
nlissed  the  case.  This  judgment  was  affirmed 
by  this  court.     Dunbar  v.  Hines,  25  Ga,  App. 


675,  104  S.  E.  574.  Upon  certiorari,  the  Su- 
preme Court  reversed  the  judgment  of  this 
court  as  to  the  ruling  that  the  first  count  of 
the  petition  did  not  set  forth  a  cause  of  ac- 
tion, and  affirmed  it  as  to  the  ruling  that  the 
second  count  did  not  set  forth  a  cause  of  action. 
The  Supreme  Court  directed  also  that  leave  be 
given  to  the  plaintiff  so  to  amend  the  second 
count  as  to  show  that  he  did  not  know  of  the 
defect  and  danger  in  the  engine  house  referred 
to  in  that  count.  See  the  full  opinion  of  the 
Supreme  Court,  handed  down  March  4,  1922 
(Ga.  Sup.)  Ill  &  R  896.  Accordingly,  the 
judgment  formerly  rendered  by  this  court  is 
vacated,  and  the  judgment  of  the  trial  court 
sustaining  the  general  demurrer  to  the  fiirst 
count  of  the  petition  is  reversed,  and  its  judg- 
ment sustaining  the  general  demurrer  to  the 
second  count  is  affirmed,  with  direction  that 
leave  be  given  the  plaintiff  to  amend  that 
count  in  accordance  with  the  mandate  of  the 
Supreme  Court. 

Error  from  City  Court  of  Macon;  Da 
Pont  Guerry,  Judge. 

Action  by  M.  S.  Dunbar  against  Walker  D. 
Hlnes,  Director  General.  Judgment  of  dis- 
missal, and  plaintiff  brings  error.  Former 
judgment  (25  Ga.  App.  675,  104  S.  B.  574) 
vacated,  and  judgment  of  the  trial  court 
reversed  In  part  and  affirmed  In  part,  with 
directions;  in  conformity  to  the  decision  of 
the  Supreme  Court  on  certiorari  (111  S.  E. 
396). 

Robt  li.  Bemer,  of  Macon,  for  plaintiff  in 
error. 

Harris,  Harris  &  Wltman,  of  Macan»  for 
defendant  In  error. 

BROTLES,  C.  J.  Judgment  reversed  in 
part,  and  affirmed  In  part,  with  dtrectlon. 

LUKE  and  BLOOD  WORTH,  JJ.,  ooncor. 


(28  Ga.  App.  61Q> 

AMERICAN  RY.  EXPRESS  CO.  V.  ROB- 
ERTS.     (No.  12879.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  14,  1922.) 

(8yllahu$  hy  the  Court,) 

I.  Carriers  ^==>I59(2),  166 ~  Reasonable  time 
for  delivery,  as  affeoting  time  for  notice  of 
claim.  Is  question  for  Jury;  matters  to  be 
considered  in  determining  reasonable  tine 
stated. 

Where,  in  an  Interstate  shipment  by  ex- 
press, the  receipt  contains  a  stipulation  that 
claims  ''must  be  made  in  writing  to  the  origi- 
natlDg  or  delivering  carriers  within  four  months 
after  delivery  of  the  property,  or,  in  case  of 
failure  to  make  delivery,  then  within  four 
months  after  a  reasonable  time  for  delivery 
has  elapsed,"  and  where,  in  an  action  for  dam- 
ages for  failure  to  make  delivery  of  goods,  the 
carrier  sets  up  as  a  defense  that  the  written 
notice  as  actually  filed  was  not  given  within 
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the  time  prescribed,  It  U  for  the  Jary  to  say 
what  waa  a  reasonable  time  for  the  transpor- 
tation, in  determining  whether  the  notice  given 
was  within  foar  months  thereafter,  except 
where  the  undisputed  facts  show  so  dear  and 
manifest  a  delay  that  the  conrt  may  as  a  mat- 
ter of  law  hold  it  unreasonable.  Western  & 
Atlantic  R.  Co.  t.  Snmmerour,  139  Ga.  545(2), 
77  S.  B.  802;  American  Ry.  Express  Co.  v. 
Bothwell  Grocery  Co.,  25  Ga.  App.  728»  104 
S.  E.  644;  American  Realty  Co.  y.  Bramlett, 
25  Ga.  App.  15»(2),  102  S.  E.  878;  10  Corpus 
Juris,  805.  In  the  determination  of  such  a 
question  the  facts  of  each  particular  case  are 
to  be  considered,  including  the  distance  to  be 
traveled,  the  transportation  facilities,  the  time 
ordinarily  required  for  a  like  carriage,  the  char- 
acter of  the  freight,  the  season  and  weather 
conditions,  and  any  unusual  circumstances  af- 
fecting the  trafEic.  Columbus  Ry.  Co.  v.  Flour- 
Doy,  75  Ga.  745(2),  746;  Moore  v.  American 
Ry.  Express  Co.,  181  N.  C.  800,  107  S.  B. 
6;  10  Corpus  Juris,  286.  Under  the  evidence 
the  court  did  not  err,  in  submitting  to  the  jury 
the  question  as  to  reasonable  time. 

2.  Carriers  ^=3164,  167  ~  Consignee's  testi- 
mony as  to  oongeetion  of  traffic  admissible 
on  question  of  roasonable  time  for  delivery; 
Instruction  to  determine  reasonable  time  un- 
der conditions  existing  not  erroneous^  where 
there  Is  evidence  of  condltlons^i 

Under  the  rule  stated,  the  objection  to  the 
consignee's  testimony  to  the  effect  that  during 
the  time  in  question  traffic  conditions  were 
congested  between  the  points  of  shipment  and 
destination,  and  that  he  had  much  delay  and 
trouble  in  receiving  his  goods,  upon  the  ground 
urged  that  it .  illustrated  no  issue  in  the  case, 
because  under  the  receipt  a  delivery  was  re- 
quired regardless  of  congested  conditions,  was 
without  merit.  Nor  did  the  court  err  in  in- 
structing the  jury  that  they  should  determine 
'Vhat  was  a  reasonable  time  under  the  condi- 
tions existing  at  the  time  of  this  shipment  of 
goods,'*  there  being  some  evidence  as  to  such 
conditions;  and  it  was  a  question  for  the  jury 
to  determine  whether  or  not,  under  such  cir- 
cumstances, the  written  notice  as  in  fact  giv- 
en was  within  four  months  after  a  reasonable 
time  for  delivery  had  elapsed. 

3.  Carriers  <s>32(l),  159(3)— Com meroe  ^saB 
(12)— Federal  statutee  and  decisions  super- 
sede state  statutes  and  decisions  as  to  Inter- 
state shipments;  parties  to  Interstate  receipt 
or  blir  of  lading  cannot  waive  or  Ignore  terms; 
promise  to  trace  missing  shipment  and  ac* 
knowledgment  of  notice  of  claim  IHed  after 
time  prescribed  did  not  excuse  delay. 

The  act  of  Congress  of  June  20,  1006v  com- 
monly called  the  "Carmack  Amendment,"  and 
the  act  amendatory  thereof  of  March  4^  1015, 
known  as  the  "Cummins  Act,"  both  amending 
the  original  Interstate  Commerce  Act  (U.  S. 
Comp.  8t  H  8602,  8604a),  and  the  interpreta- 
tion of  these  acts  by  the  United  States  Su- 
preme Court,  supersede  state  statutes  and 
rules  of  dedsion  relating  to  the  interstate 
shipments  covered  by  those  acts,  in  so  far  as 
they  are  conflicting.  Central  of  Ga.  Ry.  Co.  v. 
Yesbik,  146  Ga.  769,  92  S.  B.  627;  Southern 
By.  Co.  T.  Morris,  147  Ga.  729,  96  S.  E.  284. 
(a)  Under  decisions  of  the  United  States  Su- 


preme Court,  the  parties  to  an  Interstate  re- 
ceipt or  bm  of  lading  "cannot  waive  its  terms, 
nor  can  the  carrier  by  its  conduct  give  the  ship- 
per a  right  to  ignore  them."  Ga.,  Fla.  &  Ala. 
Ry.  Co.  V.  Blish  Co.,  241  U.  S.  190,  191,  197, 
86  Sup.  Ct.  541,  544  (60  L.  Ed.  948) ;  Tex.  & 
Pacific  By.  Co.  v.  Leatherwood,  250  U.  S.  478» 
481,  89  Sup.  Ct  517,  68  L.  Ed.  1096.  The 
Georgia  decisions,  recognizing  waivers  of  such 
terms  in  intrastate  shipments,  are  inapplicable 
to  interstate  shipments,  where  valid  express 
conditions  are  contained  in  the  receipt  or  bill  of 
lading.  Heath  v.  Sandersville  B.  Co.,  23  Ga. 
App.  255(8),  96  S.  E.  92.  In  view  of  the  above 
federal  authorities,  the  motion  of  the  plaintiff 
in  error  to  review  and  overrule  that  portion  of 
the  decision  by  this  court  in  American  Railway 
Express  Co.  v.  Bothwell,  25  Ga.  App.  728,  729, 
104  S.  E.  644,  recognizing  such  a  waiver  in 
an  interstate  shipment,  is  granted,  and  to  this 
extent  only  that  decision  is  modified.  The  in- 
stant case  is  distinguishable  in  its  facts  from 
those  in  Pope  v.  American  Bailway  Express 
Co.,  28  Ga.  App.  — ,  110  S.  B.  514.  There  it 
appears  that  the  shipper,  acting  within  the  un- 
disputed time  limit,  made  a  bona  fide  attempt 
to  give  the  prescribed  written  notice,  but  was 
prevented  from  so  doing  by  the  acts  and  con- 
duct of  the  carrier  in  refusing  to  permit  him 
to  do  so.  That  case  was  decided,  on  the  theory; 
not  that  the  carrier  had  waived  the  giving  of^ 
the  notice,  but  that  it  had  refused  to  permit  and 
had  prevented  filing  a  written  claim  by  the 
shipper  when  he  had  actually  sought  to  file  a 
daim  within  the  undisputed  time  limit  pre- 
scribed by  the  bill  of  lading.  In  that  case  the 
carrier  by  its  own  conduct,  having  preveuted 
the  shipper  from  complying  with  the  terms  of 
the  contract  when  he  sought  so  to  do,  was  es- 
topped from  setting  up  as  a  defense  the  failure 
of  the  shipper  to  do  that  which  he  had  attempt- 
ed, but  which  it  had  refused  to  permit.  In  the 
instant  case,  as  set  forth  in  the  second  divi- 
sion of  the  syllabus,  while  it  was  a  question  of 
fact  as  to  whether  the  written  notice  as  actu- 
ally given  was  filed  within  the  four  months  aft- 
er a  reasonable  time  for  delivery  had  elapsed, 
there  is  no  sort  of  evidence  tending  to  show  that 
the  shipper  had  attempted  to  file  any  previous 
written  notice  within  the  undisputed  time  limit, 
or  that  he  was  prevented  from  so  doing  by  the 
acts  and  conduct  of  the  carrier  in  refusing  to 
permit  its  being  done.  The  most  that  the  oral 
promise  of  the  agent  in  promising  to  trace  the 
freight,  and  in  acknowledging  the  filing  of  the 
written  notice  at  the  time  it  was  actually  re- 
ceived, could  under  any  contention  amount  to, 
would  be  an  implied  waiver  of  a  previous  filing 
of  the  written  claim;  but,  in  view  of  the  indi- 
cated modification  of  the  rule  preriously  an- 
nounced by  this  court  in  the  Bothwell  Case,  it 
must  be  held  to  have  been  error  for  the  trial 
Judge  to  submit  to  the  jury  the  issue  as  to 
whether  or  not  the  parties  had  impliedly  waiv- 
ed the  stipulation  requiring  the  filing  of  the 
written  claim  within  four  months  after  a  rea- 
sonable time  for  delivery  had  elapsed,  and  for 
this  reason  only  the  order  refusing  a  new  trial 
must  be  reversed.  See,  generally,  1  A  L.  B. 
900;  Ann.  Cas.  1914A,  285;  case  notes. 

Error    from    Superior    Court,     Seminole 
County ;  W.  C.  Worrill,  Judge. 
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Action  by  T.  R  Roberts  against  the  Amer- 
ican Railway  Express  Ck)mpany.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Alston,  Alston,  Foster  &  Molse,  of  Atlanta, 
W.  v.  Custer,  of  Bainbridge,  and  Herman  E. 
RiddeU,  of  New  York  City,  for  plaintiff  in 
error. 

W.  L.  Bryan,  of  Donalsonville,  for  defend- 
ant in  error. 

JENKINS.  P.  J.    Judgment  reversed. 
STEPHENS  and  HIIiL,  JJ.,  concur. 


(28  Ga.  App.  ISO) 

ADDER  MACH.  CO.  V.  HAWES.   (No.  12187.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1922.) 

fByUabuB  by  the  Court.) 

Trover    maintainable    against    admlnl\trator; 
"debt  due  by  deeedent." 

*'An  action  in  trover  against  an  administra- 
tor, wlierein  a  recovery  for  the  hire  and  yalue 
of  the  property  involved  is  expressly  waived, 
and  a  recovery  of  the  property  itself  is  sought, 
is  not  covered  by  Civil  Code  1910,  S  4015,  pro- 
viding that  no  suit  to  recover  a  debt  due  by  the 
decedent  shall  be  commenced  against  the  ad- 
ministrator until  the  expiration  of  twelve 
months  from  his  qualification.''  Adder  Machine 
Co.  V.  Hawes,  Adm'r  (Ga.  Sup.)  Ill  S.  E.  188, 
dedded  February  21,  1922. 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  by  the  Adder  Machine  Company 
against  T.  S.  Hawes,  administrator.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Reversed,  in  conformity  to  Supreme 
Court's  answer  to  certified  question  (111  S. 
E.  IBS). 

Hartsfield  A  Conger,  of  Bainbridge,  for 
plaintiff  in  error. 

Jno.  R.  Wilson  and  T.  S.  Hawes,  both  of 
Bainbridge,  for  defendant  in  error. 

LUKE,  J.  The  headnote  to  this  case  is 
the  ruling  made  by  the  Supreme  0)urt  in 
answer  to  the  following  question  certified  by 
this  court  to  that  court : 

''A  suit  in  trover,  filed  May  2,  1919,  to  re- 
cover an  adding  machine  of  the  alleged  value  of 


$310  and  of  the  yearly  value  of  |100,  accom- 
panied by  an  affidavit  for  bail,  was  brought 
against  the  administrator  of  an  estate  within 
12  months  of  his  appointment  as  administrator. 
The  defendant  filed  a  plea  denying  that  title 
to  the  property  was  in  the  plaintiff,  and  plead- 
ing specially  that  he  was  appointed  administra- 
tor of  the  estate  on  August  2^  1918,  and  that, 
12  months  therefrom  not  having  expired,  he 
was  exempt  by  law  from  being  sued,  and  prayed 
to  be  discharged.  Upon  the  hearing  of  the  suit 
the  plaintiff,  by  leave  of  the  court,  amended  its 
petition  by  striking  therefrom  its  claim  for  hire 
or  yearly  value  of  the  property,  and  elected  to 
take  a  verdict  for  the  property  itself.  Under 
these  circumstances,  was  tiiis  trover  suit  a 
*8uit  to  recover  a  debt  due  by  the  decedent,' 
within  the  meaning  of  the  Civil  Code  1910,  S 
4015,  which  provides  that  'no  suit  to  recover  a 
debt  due  by  the  decedent  shall  be  commenced 
against  the  administrator  until  the  expiration  of 
12  months  from  his  qualification?'" 

Under  the  ruling  of  the  Supreme  Court, 
the  trial  court  erred  in  dismissing  the  suit 
as  being  prematurely  brought,  and  the  fur- 
ther proceedings  in  the  case  were  nugatory. 

Judgment  reversed. 

BROYLBS,  a  J.,  and  BLOODWORTH,  J.. 

concur. 

(28  Oa.  App.  4S1) 
ALLEN  V.  CRAWFORD.     (No.  13074.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  1. 

Apnl  18,  1922.) 

(SyUahuM  by  the  Court.) 

Trial  ^=s>f69— Vordiot  properly  directed  when 
demanded  by  pleadings  and  evidence^ 

The  pleadings  and  the  legal  evidence  in  this 
case  demanded  a  verdict  for  the  defendant,  and 
it  was  not  error  for  the  court  to  direct  such  a 
verdict 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  liittlejohn.  Judge. 

Action  by  Sim  Allen  against  John  Craw- 
ford. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

W.  T.  Lane,  J.  A.  Hlxon,  and  R.  L.  May- 
nard,  all  of  Americus,  for  plaintiff  in  error. 

Wallis  &  Fort,  of  Americus,  for  defend- 
ant in  error. 

LUKB,  J.    Judgment  afiSrmed. 

BROTIiES,  0.  J.,  and  BLOODWORTH,  J.. 

concur. 


For  other  cases  see  isme  topic  and  KBT-NUMBBR  in  all  Kojr-Nambored  Digests  and  Jndmm 
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MOORE  V.  GRIFFITH. 


FLAKE  ▼. 
(Ill 

(No.  13090.) 


(Court  of  Appeals  of  (Georgia,  DiTision  No.  1. 

April  13,  1922.) 

(SylMui  ly  the  Court,) 

No  orror  oommltteil  and  ovIBeiioo  sofRotont 

The  charge  of  the  court  was  full  and  fair, 
and  adjusted  to  the  pleadings  and  the  OTidence. 
The  court  did  not  err  as'  complained  of  with 
respect  to  the  admission  and  exclusion  of 
testimony.  The  evidence  amply  supported  the 
verdict.  For  no  reason  assigned  did  the  court 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  City  CSonrt  of  Carrollton ;  Leon 
Hood,  Judge. 

Action  between  J.  W.  Moore  and  C.  E. 
Griffith.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

WllliB  Smith,  of  Carrollton,  for  plaintiff 
5n  error. 

Griffith  &  Matthews,  of  Buchanan,  for  de- 
f aidant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOOD  WORTH,  J. 
concur. 

(28  Ga.  App.  44S) 

FLAKE  V.  BOWMAN.     (No.  13218.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922w) 

(Syllalus  hy  the  Court.) 

1.  Contracts  ^ss>l76(f)  —  Constmctlon  for 
court  when  contract  plain  and  unamblgnous. 

The  construction  of  a  plain  and  unambig- 
uous contract  is  for  the  coart  and  not  for  the 
jury.  Empire  Mills  Co.  r.  Burrell  Engineer- 
ing Ck>.,  18  Ga.  App.  253  (1),  89  S.  E.  530. 
The  court  therefore  did  not  err  in  refusing  the 
request  to  charge  the  jury  that  "the  construc- 
tion which  will  uphold  a  contract  in  whole  and 
every  part  is  to  be  preferred,  and  the  whole 
contract  should  be  looked  to  in  arriving  at  the 
construction  of  any  part." 

2.  Trial  ^=:9260(i)*Reqoe8t  sofflclently  cov- 
oreil  properly  refused. 

The  remaining  request  to  diarge  was  suffi- 
ciently covered  by  the  charge  given. 

3.  Appeal  and  error  ^==>302(l,  4)*Gronnd  of 
motion  must  b'e  complete;  motion  complain- 
ing of  failure  to  charge  on  sot-off  defective 
when  not  showing  sot-off  supported  by  evi- 
dence. 

Under  repeated  rulings  of  the  Supreme 
Court  and  of  this  court,  a  ground  of  a  motion 
for  a  new  trial  must  be  complete  within  itself. 
The  second  ground  of  the  amendment  to  the 
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motion  for  a  new  trial  is  as  follows:  ''Because, 
it  is  alleged,  the  court  erred  in  failing  to  charge 
the  jury  on  the  movant's  [defendant's]  plea  of 
set-off,  the  same  being  material  to  the  issues  in- 
volved and  applicable  to  the  contentions  of  the 
parties."  It  is  not  shown  by  this  ground,  nor 
even  alleged  therein,  that  the  defendant's  plea 
of  set-off  was  supported  by  any  evidence.  If  it 
were  not  so  supported,  the  court  properly 
omitted  to  diarge  thereon.  The  ground  there- 
fore is  fatally  defective  and  cannot  be  consid- 
ered by  this  court. 

4.  Excerpt  from  oharge  not  err^r. 

The  excerpt  from  the  charge  of  the  court 
excepted  to  was  not  error  for  any  reason  as- 
signed. 

5.  Admission  of  evidence  not  error. 

The  admission  of  evidence  as  complained  of 
.in  the  fourth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  was  not  error. 

6.  Appeal  and  error  ^=:>l078(6)~Ground  not 
referred  to  In  brief  treated  as  abandoned. 

The  remaining  ground  of  the  amendment  to 
the  motion  for  a  new  trial  is  not  referred  to  in 
the  brief  of  counsel  for  the  plaintiff  in  error, 
and  therefore  is  treated  as  abandoned. 

7.  Work  and  labor  ^=s>l4(l)— Party  partly  per- 
forming may  reoovor  therefor. 

A  party  to  an  entire  contract  who  has 
partly  performed  and  who  is  prevented  from 
performing  in  full  by  the  acts  of  the  other  par- 
ty to  the  contract  can  recover  for  the  part 
that  he  has  performed.  See,  in  this  connec- 
tion, Civ.  Code  1910,  f  4321;  Alabama  Gold 
Life  Ins.  Co.  v.  Garmapy,  74  Ga.  51  (2-d) ; 
McLeod  V.  Hendry,  126  Ga.  167  (2),  54  S.  E. 
949;  Spalding  County  v.  Chamberlin,  130  Ga. 
649,  655,  61*  S.  E.  533;  Byck  v.  WeUer  Co.,  3 
Ga.  App.  387  (1),  59  S.  E.  1126.  Under  this 
ruling  and  the  facts  of  the  instant  case,  the 
plaintiff  was  entitled  to  recover  for  a  part  per- 
formance  of  the   entire  contract. 

8.  New  trial  ^=:>70— Properly  denied  when  ver- 
dict authorized. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Rockdale 
County ;  Jno.  B.  Huteheson,  Judge. 

Action  by  Tom  Bowman  against  W.  G. 
Flake.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

J.  H.  McCalla,  of  Conyers,  for  plaintiff 
In  error. 

Bond  Almandf  of  Atlanta,  for  defendant  in 
error. 

BROYLES,  0.  J.     Judgment  afl^med. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


^s>Tqt  other  oases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(28  Oa.  App.  482) 

COX  BROS.  V.  H.  L.  BROOKER  LUM- 
BER  CO.     (No.  13237.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

AprU  18»  1922.) 

(ByUahuB  hy  the  Court,) 

1.  Rulings  on  evidence  not  erroneous. 

The  court  did  not  err  in  any  of  its  rulings 
upon  the  admissibility  of  evidence. 

2.  Nonsuit  properly  granted. 

Under  the  facts  of  the  case  the  grant  of  a 
nonsuit  was  not  error. 

Error  from  Superior  0)urt9  Whitfield 
County ;  M.  C.  Tarver,  Judge. 

Action  by  Ck)x  Brothers  against  the  H.  L. 
Brooker  Lumber  Company.  Judgment  of 
nonsuit,  and  defendant  brings  error.  Af- 
firmed. 

F.  K.  MicCutchen  and  C.  D.  McCutchen, 
both  of  Dalton,  for  plaintlfl!  in  error. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  defendant  in  error. 

LUKE,  J.    Judgment  afilrmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Ga.  App.  466) 

EDWARDS  V.  STATE.     (No.  13282.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

■ 

{ByUahu9  hy  the  Court.) 

1.  Exoeption  to  admission  of  evldenoe  without 
merit. 

The  exception  to  the  admission  of  certain 
evidence  aa  set  forth  in  the  first  ground  of 
the  amendment  to  the  motion  for  a  new  trial  is 
without  merit. 

2.  Charge  not  erroneous. 

The  excerpt  from  the  charge  of  the  court 
as  complained  of  in  the  second  ground  of  the 
amendment  to  the  motion  for  a  new  trial  was 
not  error  for  any  reason  assigned. 

3.  Criminal  law  ^=s>935  ( I  )»New  trial  properiy 
refused  when  verdict  authorized. 

The  verdict  was  authorized  by  the  evidence, 
and  the  judge  did  not  err  in  refusing  to  grant 
a  new  trial. 

Bhrror  from  City  Court  of  Jefferson ;  C.  L. 
Bryson,  Judge. 

Action  between  Charlie  Bdwards  and  the 
State.  Judgment  for  the  State,  and  Bdwards 
brings  error.     Affirmed. 

Cooley  St  Beall,  of  Jefferson,  for  plaintiff 
In  error. 
S.  J.  Nix,  SoL,  of  Jefferson,  for  the  State. 

BROYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


EDWARDS  V. 


(28  6a.  App.  468) 
(No.   13283.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11, 1922.) 

(8yllabu$  hy  the  Court,) 

1.  Weapons  ^=9l7(t)»Acoosatlon  most  alleoe 
that  pointing  was  intentional;  aocnsatien 
oharg4ng  pointing  and  aiming  suflloient; 
'*alm." 

Unless  the  language  in  an  accusation  or  in- 
dictment, drawn  under  section  349  of  the  Pe- 
nal Code  of  1910,  raises  no  other  implication 
than  that  the  pointing  of  the  pistol  was  inten- 
tional, an  allegation  therein  that  the  accused 
pointed  a  pistol  at  another,  without  charging 
that  it  was  intentionally  pointed,  is  fatally  de- 
fective, and,  after  conviction  and  sentence,  a 
motion  to  arrest  the  judgment  should  be  sus- 
tained. Herrington  v.  State,  121  Oa.  141«  48 
S.  B.  908;  livingston  v.  State,  6  6a.  App. 
206,  64  S.  B.  709.  However,  where  the  ac- 
cusation or  indictment  charges  that  the  ac- 
cused did  point  and  aim,  a  pistol  at  another, 
not  in  self-defense,  and  contrary  to  the  laws  of 
the  state,  the  accusation  or  indictment  is  not 
fatally  defective,  as  "to  aim  a  weapon  at  an- 
other is  to  point  it  intentionally."  livingston 
V.  State,  6  Ga.  App.  805  (2),  65  S.  E.  812. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Aim.] 

2.  Aocusatlon  not  fatally  defective. 

Under  the  above  ruling  the  accusation  in 
the  instant  case  was  not  fatally  defective,  and 
the  court  did  not  err  in  overruling  the  motion 
in  arrest  of  judgment. 

3.  Criminal  law  ^=»822(l)  —  Exoerpta  from 
oharge  to  be  oonsidereil  In  view  of  entire 
charge  and  facta. 

In  view  of  the  entire  charge  of  the  court 
and  the  facta  of  the  case,  neither  of  the  ex- 
cerpts from  the  charge  which  are  complained  of 
in  the  motion  for  a  new  trial  shows  reversible 
error. 

4.  Criminal  law  ^=>935(l)— New  trial  properly 
denied  when  verdiot  authorized.  _ 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 


Error  from  Caty  Court  of  Jefferson;  0.  L. 
Bryson,  Judge. 

Charlie  Edwards  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

Cooley  &  Beall,  of  Jefferson,  for  iHaintifl 
in  error. 
S.  J.  Nir,  Sol.,  of  Jefferson,  for  the  State 

BBOYLES,  O.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


^^For  other  cases  see  same  topic  aad  KBT-N UMBER  in  all  Key-Numbered  Digests  and  Indexes 
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(28  Ga.  App.  489) 

PEARCE   V.    STATE.      (No.    13319.) 

(Court  of  Appeals  of  6eorgia7J>ivi8ioii  No.  1. 

Apnl  13,  1922.) 


(Syttalms  Jfy  the  Court,) 

1.  Criminal  law  «=pI064(4)— Grouail  of  mo* 
tion  must  stato  namo  of  wltneos  whose  testi- 
mony Is  oom plained  of. 

"A- ground  of  a  motion  for  a  new  trial 
which  complains  of  the  admission  of  specified 
testimony  must  state  the  name  of  the  witness 
whose  testimouy  is  complained  of."  Rountree 
T.  State,  26  Ga.  App.  420  (1),  106  a  £3.  657. 

2.  Ground  of  motion  without  merit. 

In  view  of  the  note  of  the  trial  judge  the 
third  special  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  without  merit. 

3.  Criminal  law  ^=s>824 (9)— Failure  to  oharge 
on  cironmstantlal  evidenoe  not  error,  when 
no  request  and  evidenoe  not  wholly  clroum- 
stantlal. 

The  defendant's  conviction  not  depending 
entirely  upon  circumstantial  evidence,  it  was 
not  error,  in  the  absence  of  any  appropriate 
request,  to  fail  to  instruct  the  jury  upon  the  law 
of  circumstantial  evidence. 

4.  SnfllolenQr  of  evidenoe. 

The  verdict  was  amply  authorized  by  the 
evidence. 

Error  from  Court  of  Macon;  Will  Gonn, 
Judge. 

O.  R,  Pearce  wan  convfcted  of  an  offense, 
and  he  brings  error.    Affirmed. 

O.  J.  Wimberly  and  0.  A.  CTunnlngham, 
both  of  Macon,  for  plaintiff  in  error. 

Roy  W.  Moore,  SoL,  of  Macon,  for  the 
State. 

LUKB,  J.    Judgment  ai&rmed. 

BBOYIiES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 

(28  Oa.  App.  882) 

CONNELL  V.  NEWKIRK-GEORGE  IMOTOR 
CO.     (No.   12658.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  9,  1922.) 

f8yllahu$  by  the  Covrt.) 

Evidenoe  <8;=»434(ll),  441(9)— Warranties  and 
representations  not  admissible,  when  exclud- 
ed by  written  bill  of  sale. 

It  is  immaterial  whether  the  plaintiff  in  the 
court  below  was,  as  contended  by  it,  a  bona 
fide  purchaser  for  value  of  the  negotiable  pur- 
chase-money instrument  sued  on,  or  whether, 
as  contended  by  the  defendant,  the  plaintiff  was 
in  fact  the  real  seller  of  the  car,  since  the  writ- 
ten contract,  under  which  the  sale  was  made, 
expressly  provided  that  the  ''vendor  does  not 
warrant  said  proi»erty,  and  makes  no  represen- 
tations concerning  same,  except  that  title  to 
same  is  in  vendor  and  free  from  incumbranc- 


BLACK6T0CK  v.  STATE  749 

(lll&E.) 

es";  and  consequently  the  defendant  was  .not 
entitled  to  contradict  the  written  terms  of  the 
contract  of  sale  by  pleading  express  warran- 
ties and  misrepresentations  on  the  part  of  the 
vendor,  relative  to  the  quality  and  condition  of 
the  second-hand  car  which  constituted  the  sub- 
ject-matter of  the  sale.  Harrell  v.  Holman,  21 
6a.  App.  159,  93  S.  E.  1021;  Payne  v.  Chal- 
Max  Motor  0>.,  25  Ga.  App.  677, 1(M  S.  E.  453 ; 
Finney  v.  Davis,  28  Ga.  App.  23,  105  S.  E.  632; 
Stamps  V.  Dawson  Mfg.  Co.,  26  Ga.  App.  349, 
106  S.  B.  195;  Butler  v.  Citizens  Bank  (Ga. 
App.)  110  S.  E.  501.  The  facts  of  the  instant 
case  differ  entirely  in  this  respect  from  those 
disclosed  in  Snellgrove  v.  Dingelhoef,  25  Ga. 
App.  334,  103  S.  E.  41& 


Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  the  Newklrk-George  Motor  Com- 
pany against  C.  S.  Gonnell.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John  H.  Hudson,  of  Atlanta,  for  plaintiff 
in  error. 

Geo.  B.  Rush,  of  Atlanta,  for  defendant 
in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  HILL,  JJ.,  concur. 


(28  Ga.  App.  4e0) 
BLACK8T0CK  V.  STATE.    (No.  13243.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aprtt  11,  1922.) 

(ByllabuB  hy  the  Court.) 

1.  Proof  of  venue. 

The  venue  of  the  crime  was  clearly  proved. 

2.  SufRolenoy  of.  evidence. 

The  evidence  authorized  the  jury  to  find 
that  the  accused  made  an  assault  upon  his  wife 
with  the  intent  to  murder  her,  and  that  he  as- 
saulted her  with  a  weapon  likely  to  produce 
death. 

3.  Denial  of  new  trial  not  error. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  it  was  not  error  for  any  reason 
assigned  to  overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  C.  E.  Roop,  Judge. 

Thomas  Blackstock  was  convicted  of  as- 
sault with  intent  to  murder,  and  he  brings 
error.    Affirmed. 

Chappell  &  Ray,  of  Atlanta,  for  plaintiff 
in  error. 

Jno.  A.  Boykin,  Sol.  Gen.,  and  R  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

BROYLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


^s»For  other  cases  see  Mm«  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digoota  and  Indexes 
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16.  There  was  ample  evidence  to  authorize 
the  verdict 
Judgment  affirmed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  dissenUng. 
HINES»  J.,  disqualifled. 


(28  Ga.  App.  468) 

HUFF  V.  STATE.     (No.  13292.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyUahus  hy  the  Court,) 

1.  Criminal  law  ^=»822( I)— Charges  to  be  con- 
sidered In  light  of  entire  charge  and  facts  of 
case. 

The  exceptions  to  the  charge  of  the  court, 
when  considered  in  the  light  of  the  entire 
charge  and  the  particular  facts  of  this  case,  are 
without  substantial  merit. 

2.  Criminal  law  ^=:>935(l)— New  trial  properly 
denied  when  verdict'  authorized. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

E2rror  from  Superior  Court,  Warren  Coun- 
ty ;  S.  T.  Sliurley,  Judge. 

Action  between  Madison  Huff  and  the 
State.  Judgment  for  the  State,  and  Huff 
brings  error.    Affirmed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff In  error. 

M.  L.  Felts,  Sol.  Cren.,  of  Warrenton,  for 
the  State. 

BROYUSS,  C.  J.    Judgment  affirmed. 

LUKD.and  BLOODWORTH,  JJ.,  concur. 


(28  Oa.  App.  471) 

HURST  V.  STATE.     (No.   13313.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(SyUahus  J>y  the  Court.) 

Criminal   law  ^=»935(l)— New  trial   properly 
denied,    when    verdict    authorized    and    ap- 
proved. 
The  special  grounds  of  the  motion  for  a 
new  trial,  when  the  charge  of  the  court  is  con- 
•sidered  in  its  entirety  and  as  adjusted  to  the 
evidence,  is  without  merit.    There  is  some  evi- 
dence to  authorize  the  verdict,  and,  the  ver- 
dict having  the  approval  of  the  trial  judge,  it 
was  not  error  to  overrule  the  motion  for  a 
new  trial. 

Error  from  City  CJourt  of  Wrightsvllle ;  S. 
W.  Sturgls,  Judge. 

Action  between  Warren  Hurst  and  the 
State.  Judgment  for  the  State,  and  Hurst 
brings  error.    Affirmed. 


B.  B.  Blount,  of  Wrlghtsvllle,  for  plaintifi 
in  error. 

W.  C.  Brlnson,  SoL,  of  WrightsvUle,  foi 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROTLES,  a  J.,  and  BLOODWORTH,  J., 

concur. 

(28  Oa.  App.  604> 
THURMON  v.  STATE.     (No.  13310.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

AprU.14,  1922.) 

(8yHahut  ly  the  Court,} 


1.  Criminal  law  <8=»l 088(1 7)— Affidavits,  lOt 
referred  to  In  motion  for  new  trial  nor  at- 
tachsd,  not  oonsidered. 

The  only  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  as  follows:  "Be.cause, 
after  the  hearing  of  the  above-stated  case,  and 
after  the  verdict  had  been  rendered,  and  after 
movant  had  been  sentenced,  newly  discovered 
evidence  has  come  into  his  hands,  of  which  he 
had  no  knowledge,  nor  means  of  obtaining  same, 
at  or  before  the  time  of  the  trial."  Following 
this  ground  the  record  contains  several  affida- 
its,  evidently  relating  to  it;  but  these  affidavits 
cannot  be  considered,  sinoe  they  are  not  em- 
bodied or  referred  to  in  the  ground,  nor  at- 
tached thereto  as  exhibits,  nor  identified  in  any 
manner.  Summerlin  v.  State,  190  Ga.  701  (1), 
61  S.  B.  849;  Leathers  v.  Leathers,  132  Ga. 
211  (5),  63  S.  B.  1118. 

2.  Criminal  law  ^=»935(l)— New  trial  properiy 
denied,  when  verdict  authorized. 

The  evidence  authorized  the  verdict,  and  it 
was  not  error  to  overrule  the  motion  for  a  new 
trial. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; John  B.  Hutcheson,  Judge. 

Ralph  Thurmon  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

C.  W.  Buchanan,  of  Atlanta,  for  plaintiff 
In  error. 

A.  M.  Brand,  Sol.  Gen.,  of  Lithonla,  for  the 
State. 

BROTLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(28  Ga.  App.  im 
BRINSON  V.  STATE.     (No.  13213.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1922.) 

(SyUabus  hy  the  Court.) 

Drunkards  ^=> 1 1— Evidence  of  drunkeansss, 
manifested  by  profane  languaoe^  held  to  snp- 
port  conviction. 

This  case  is  here  upon  the  sole  assignment 
of  error  that  the  evidence  does  not  authorise 
the  verdict.    The  defendant  was  charged  with 


^s»For  otlidr  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indeaee 
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the  crime  of  beinsr  upon  a  public  road  in  an  in- 
toxicated condition,  which  intoxication  was  made 
manifest  by  boisterousness  and  by  indecent 
conduct  and  acting,  and  by  using  yulgar,  pro- 
fane, and  unbecoming  language,  and  by  loud  and 
violent  discourse.  The  evidence  adduced  upon 
the  trial  showed  that  the  defendant  was  drunk, 
and  that  his  drunkenness  was  made  manifest 
by  his  using  profane  language.  This  was  suf- 
ficient to  authorize  his  conviction.  It  follows 
that  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

E5rror  from  City  Court  of  Cairo;  L.  W. 
lUgsby,  Judge. 

J.  W.  Brlnson  was  convicted  of  being  on  a 
public  road  in  an  intoxicate^  condition,  etc., 
and  he  brings  error.    Affirmed. 

Jeff  A.  Pope,  of  Cairo,  for  plaintiff  in  er- 
ror. 

M.  L.  Ledford,  Sol.  pro  tern.,  of  Cairo,  for 
the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWOBTH,  J^ 
concur. 

<28  Ga.  App.  4S4) 

PICKENS  CO.  V.  THOMAS.    (No.  1 1508.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  11,  1922.) 

(ByUahiu  hy  ihe  Court.) 

f.  AuttMrlty  of  manager  of  corporation. 

"The  general  manager  of  a  mercantile  and 
farming  corporation  is  without  authority,  by 
virtue  of  his  office  alone,  to  employ  counsel  to 
represent  employees  thereof  who  are  charged 
with  larceny  of  property  alleged  to  be  that  of 
third  persons,  but  claimed  by  such  corporation 
as  its  own,  in  the  absence  of  express  author- 
ity from  the  corporation,  or  ratification  by  the 
corporation  of  his  act  in  so  employing  counsel, 
or  by  a  previous  course  of  dealing  known  to  the 
corporation,  from  which  such  authority  might 
be  inferred;  and  this  is  true  although  prior 
to  the  indictments  against  these  employees  a 
third  person  who  claimed  one  of  the  hogs  al- 
leged to  be  stolen  had  prosecuted  a  possessory 
warrant  for  the  same  against  the  corporation, 
and  although  the  property  alleged  to  be  stolen 
by  the  employees  was  claimed  by  the  corpora- 
tion and  found  upon  its  premises  where  the 
employees  were  working." 

2.  Right  of  attorney  to  retaining  fee. 

"Where  an  attorney  at  law  is  employed 
by  a  corporation  as  its  general  counsel  for  one 
year,  the  position  having  no  fixed  salary  at- 
tached, but  the  attorney  Is  to  be  paid  a  separate 
fee  for  every  specific  legal  service  rendered 
the  corporation,  and  there  is  no  agreement 
between  the  attorney  and  the  corporation  as  to 
any  retaining  fee,  such  attorney  is  not  entitled, 
as  a  matter  of  right,  at  the  end  of  his  year's 
employment,  to  a  retaining  fee  in  addition  to 
the  fees  paid  him  for  specific  services  rendered 
his  client  during  the  period  of  his  employment." 


Error  from  City  Court  of  Jesup;  D.  M. 
Clark,  Judge. 

Action  by  J.  R.  Thomas  against  the  Pick- 
ens Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed  in  con- 
formity to  Supreme  Ck)urt's  answers  to  cer- 
tified questions.     152  Ga.  ,  111  S.  B.  27. 

Gibbs  &  Turner,  of  Jesup,  and  Wilson  & 
Bennett,  of  Waycross,  for  plaintiff  In  error. 

J.  H.  Thomas,  J.  W.  Walker,  and  Jas.  R. 
Thomas,  all  of  Jesup,  for  defendant  in  error. 

LUKE  J.  [1,  21  This  court  certified  to 
the  Supreme  Ck)urt  the  following  question 
involved  in  this  case: 

"(1)  The  Pickens  Company  la  a  private  cor- 
poration chartered  under  the  laws  of  this  state 
and  engaged  in  merchandising  and  farming. 
Certain  of  the  employees  of  the  company  were 
prosecuted  and  Indicted  by  third  persons  for 
hog  stealing.  These  employees  were  defended 
in  the  courts  by  an  attorney  at  law,  and  he  sub- 
sequently presented  a  bill  for  his  services  to  the 
Pickens  Company,  which  refused  to  pay  it, 
and  the  attorney  brought  suit  against  the  com- 
pany. Upon  the  trial  of  this  suit  the  evidence 
authorized  a  finding  of  the  following  facts:  The 
hogs  which  the  employees  were  charged  with 
stealing  were  claimed  by  the  Pickens  Company, 
and  were  found  upon  the  company's  premises 
where  the  indicted  employees  were  working; 
prior  to  these  indictments  a  third  person,  who 
claimed  one  of  these  hogs,  prosecuted  a  pos- 
sessory warrant  for  the  hog  against  the  Pick- 
ens Company;  the  attorney  was  employed  to 
defend  these  employees  by  the  general  manager 
of  the  Pickens  Company,  who  was  also  a  direc- 
tor thereof,  and  who  told  the  attorney  at  the 
time  of  his  employment  that  .the  Pickens  Com- 
pany would  pay  his  fees.  It  was  not,  however, 
shown  upon  the  trial  that  the  corporation  itself, 
through  its  board  of  directors,  had  emplo."  ^d  the 
attorney  to  defend  these  employees,  or  that  the 
general  manager  had  authority  under  the  char- 
ter of  the  corporation  or  its  by-laws  to  employ 
him,  or  that  the  action  of  the  general  manager 
in  employing  him  had  ever  been  ratified  by  the 
board  of  directors  of  the  corporation,  or  that 
under  the  charter  of  the  corporation  or  its  by- 
laws such  an  employment  was  within  the  pow- 
ers of  the  corporation.  Under  these  facts, 
would  a  verdict  finding  the  defendant  liable  be 
contrary  to  law? 

"(2)  Where  an  attorney  at  law  is  employed 
by  a  corporation  as  its  general  counsel  for  one 
year,  the  position  having  no  fixed  salary  at- 
tached, but  the  attorney  to  be  paid  a  separate 
fee  for  every  specific  legal  service  rendered  the 
corporation,  and  there  being  no  agreement  be- 
tween the  attorney  and  the  corporation  as  to 
any  retaining  fee,  is  the  attorney  entitled,  as  a 
matter  of  right,  at  the  end  of  his  year's  employ- 
ment, to  a  retaining  fee  in  addition  to  the  fees 
paid  him  for  his  specific  services?" 

The  Supreme  Court  answered  the  first 
question  in  the  afiSrmative,  and  the  second 
question  in  the  negative,  and  the  preceding 
headnotes  are  the  headnotes  of  that  deci- 
sion.   For  the  full  opinion  of  the  Supreme 
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that  plea.  Most  of  the  others  pertain  to  the 
issue  as  to  negligence. 

[I]  In  addition  to  the  claim  of  an  actual 
partnership,  there  is  one  of  liability  on  the 
ground  of  a  contract  entered  into  by  the 
plaintiff  and  the  defendants,  in  reliance  by 
the  former  upon  representations  of  the  exist- 
ence of  the  relation,  by  which  the  latter  are 
estopped  to  deny  it  In  actions  for  damages 
occasioned  by  mere  wrongs  unmixed  with 
contract,  it  is  said  the  latter  ground  of  lia- 
bility is  not  available,  likely  because,  in  such 
cases,  the  injured  party  cannot  be  deemed  to 
have  altered  hia  i>05ition  in  reliance  upon  the 
representation  or  holding  out,  and  because 
there  is  no  element  of  service  or  agency  in 
the  transaction.  Shapard  v.  Hynes,  104  Fed. 
449,  45  0.  C.  A.  271,  52  L.  R.  A.  675 ;  Brudi  v. 
Luhrman,  26  Ind.  App.  221,  59  N.  E.  409.  In 
this  case,  however,  the  duty  conferring  the 
right  of  the  plaintiff,  the  existence  and 
breach  of  which  are  alleged,  arose  out  of  a 
contract  Though  the  action  is  one  ex  delic- 
to, trespass  on  the  case,  the  liability  alleged 
rests  upon  and  grows  out  of  a  contract.  He- 
lying  upon  the  representation  or  holding  out, 
the  plaintiff,  according  to  the  evidence  ad- 
duced by  her,  entered  into  a  contract  with  the 
defendants,  imposing  upon  them  a  duty  they 
have  violated  to  her  injury  and  detriment, 
wherefore  the  case  is  not  within  the  excep- 
tion to  the  general  rule,  invoked  in  resistance 
of  evidence  admitted  and  instructions  given, 
and  in  support  of  instructions  refused..  No 
ground  is  perceived  upon  which  a  contract 
for  service  of  the  kind  involved  here  can  be 
differentiated  in  this  respect  from  an  ordina- 
ry commercial  contract.  Technically  the  ac- 
tion is  not  on  the  contract,  but  substantially 
it  is. 

[2-4]  Although  stoutly  denied  in  some  in- 
stances and  in  others  not,  one  or  more  ad- 
missions of  the  partnership  relation,  on  the 
part  of  each  of  the  defendants,  were  testified 
to  by  the  plalntlfTs  husband  and  other  wit- 
nessea  The  husband  swears  Dr.  Logan  and 
Dr.  Hunter  each  admitted  it  to  him.  Dora 
Cook  swears  Dr.  Logan  admitted  it  to  her. 
Oswell  Ck)ok  swears  Dr.  Coleman  made  a  like 
admission  to  him.  Wiley  Bowers  swears  Dr. 
Hunter  stated  to  him,  in  the  presence  of  Dr. 
Coleman,  that  they  were  partners.  All  of 
these  declarations  purport  to  have  been  made 
in  connection  with  the  business  of  the  hospi- 
tal. AU  of  them,  except  one,  seem  to  have 
been  before  the  alleged  act  of  negligence^  and 
it  is  unimportant  that  the  excepted  one  was 
made  at  about  the  time  of  the  departmre  of 
the  plaintiff  from  the  hospital.  Some  sort 
of  connection  of  all  of  the  defendants  with 
the  hospital  is  admitted.  They  all  say  Dr. 
Coleman  was  the  owner.  Dr.  Logan  was  at 
least  an  employee  of  Dr.  Coleman.  Dr.  Hunt- 
er was  there  often.  He  had  the  practice  of 
certain  neighboring  coal  companies,  and  his 
patients  were  admitted  to  the  hospital,  in 


cases  of  necessity,  under  a  contract  between 
it  and  him  or  their  employers.  The  names 
of  aU  ai^eared  on  the  billheads  of  the  hos- 
pital. Dr.  Coleman  being  designated  "surgeon 
in  charge,"  Dr.  Logan  "resident  surgeon"  and 
Dr.  Hunter  ^'associate.**  Witness  W.  H.  H. 
Stewart  swears  all  three  were  in  the  operat- 
ing room  when  his  wife  was  taken  into  it  for 
an  operation,  while  the  plaintiff  was  still 
there. 

In  connection  with  this  evidence,  the  plain- 
tiff and  other  witnesses  were  permitted  to  tes- 
tify to  the  general  imderstanding  In  the  com- 
munity that  the  defendants  were  operating 
the  hospital  as  partners,  and  their  reliance 
upon  it  in  their  transactions  with  the  defend- 
ants and  the  institution.  Though  separately 
made,  the  admissions  taken  together  are  evi- 
dence of  actual  partnership.  Gordan  v.  Ban- 
kard,  37  111.  147;  Barcroft  v.  Haworth,  29 
Iowa,  462;  Bryer  v.  Weston,  16  Ma  261; 
Currier  V.  Silloway,  1  Allen  (Mass.)  19;  Smith 
r.  CoUins,  115  Mass.  388 ;  Armstrong  v.  Pot- 
ter, 103  Mich.  409,  61  N.  W.  667 ;  9  Biicy.  Ev. 
545.  In  connection  with  the  admissions  and 
the  testimony  that  it  was  relied  upon,  the  ev- 
idence of  general  r^utation  was  clearly  ad- 
missible. Werner  Co.  v.  Calhoun,  55  W.  Va. 
246,  46  S.  B.  1024;  Gilpin  v.  Temple,  4  Har. 
(Del.)  190;  Gaffney  v.  Hoyt,  2  Idaho,  199. 
10  Pac.  34 ;  Marks  v.  Hardy,  117  Ky.  663, 78 
S.  W.  864.  1105,  25  Ky.  Law  Rep.  1770,  1909, 
4  Ann.  Cas.  814;  Frank  v.  J.  S.  Brown  Hard- 
ware Co.,  10  Tex.  Civ.  App.  430,  31  S.  W.  64. 
Dr.  Logan  resided  in  the  town  in  which  the 
hospital  was  located  and  Dr.  Hxuiter  near  it. 
They  and  Dr.  Coleman  were  in  very  frequent 
attendance  upon  the  hospital.  These  circum- 
stances, making  their  knowledge  of  the  al- 
leged reputation  highly  probable,  if  it  exist- 
ed, are  to  be  added  as  elements  in  the  ground 
of  admissibility.  Gay  v.  Fretwell,  9  Wis. 
186.  This  evidence  of  reputation,  however,  is 
admissible  only  to  prove  liability  by  estoppel, 
not  the  existence  of  an  actual  partnership. 
9  Ency.  Ev.  547,  548. 

The  infirmity  for  remedy  of  which  the 
plaintiff  entered,  the  hospital  and  was  oper- 
ated upon,  according  to  her  declaration  and 
testimony,  was  a  laceration  of  the  neck  of 
the  womb,  due  to.  childbirth,  some  three  or 
four  years  before  she  was  operated  upon. 
The  operation,  however,  included  an  alleged 
attempt  to  remedy  another  laceration  of  the 
perineum,  occasioned  in  the  same  way  and 
at  the  same  time.  That  she  had  both  ailments 
and  that  proper  treatment  required  correc- 
tion of  both  is  fairly  w^l. sustained  hy  evi- 
dence and  not  very  strongly  denied  in  the  tes- 
timony. About  two  dajrs  after  the  opera ti(Hi, 
there  was  an  indication  of  a  fistula  making 
an  opening  between  the  vagina  and  rectum, 
and  its  existence  was  ccnilrmed  shortly  after- 
ward. The  contention  on  the  part  of  the 
plaintiff  is  that  this  was  produced  by  a  neg- 
ligent or  unskillful  use  of  one  of  the  instni* 
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ments  used  in  the  operation,  and  that  an 
operation  in  the  region  of  the  fistula  was  nei- 
ther necessary  nor  authorized.  On  the  oth- 
er hand,  it  is  contended  that  it  was  both  au- 
thorized and  necessary  and  that  the  fistula 
was  the  result  of  unavoidable  Infection.  Aft- 
er the  fistula  was  discovered,  an  unsuccessful 
effort  was  made  to  remedy  it  A  second  ef- 
fort was  proposed  and  declined,  and  the 
plaintiff  was  taken  to  another  hospital  at 
which,  after  the  infection  was  eliminated  and 
the  tissues  strengthened,  the  trouble  was  rem- 
edied in  the  third  or  fourth  operation  per- 
formed there.  She  entered  it  about  Febru- 
ary 14,  1919,  and  was  discharged  in  the  fol- 
lowing June. 

[6,  •]  An  assignment  of  error  is  based  up- 
on the  overruling  of  a  motion  to  strike  out 
evidence  to  the  effect  that  the  plaintiff  left 
the  Raleigh-Wyoming  Hospital,  declining  to 
I)ermlt  a  third  operation  there,  on  account 
of  lack  of  confidence  in  its  surgeons.  Though 
perhaps  not  important,  this  evidence  was  in- 
admissible. Neither  her  abandonment  of  the 
hospital  nor  her  motive  for  so  doing  was  a 
part  of  the  res  gestse,  and  we  perceive  no 
ground  upon  which  the  evidence  of  it  can 
be  admitted.  The  anesthetic  was  administer- 
ed by  a  nurse,  and  the  plaintiff  relies  upon 
alleged  imperfect  administration  thereof,  as 
having  contributed  to  or  caused  the  injury 
she  claims  Dr.  Logan  inflicted  upon  her,  in 
the  performance  of  the  operation.  Being 
blindfolded  when  the  ether  was  administered, 
she  cannot  say  whether  the  physicians  were 
then  present  or  not,  but  she  thinks  they  were 
not.  They  say  they  were,  and  that  the  ether 
was  properly  given  under  the  supervision 
of  Dr.  Hunter.  She  claims  to  have  been  suffi- 
ciently conscious  at  one  time  to  know  she 
felt  pain  and  flinched  or  flounced,  while  on 
the  operating  table.  In  connection  with  this 
evidence,  an  expert  witness  was  permitted 
to  say  over  objection  that,  in  his  opinion, 
administration  of  ether  by  a  doctor  of  medi- 
cine Is  legally  required.  As  neither  the  com- 
mon law  nor  any  statute  of  this  state  re- 
quires such  administration,  the  ruling  was 
dearly  erroneous. 

[7]  In  respect  of  the  evidence  of  another 
expert  witness,  as  to  the  propriety  of  admin- 
istration of  ether  by  a  nurse,  undue  limita- 
tion or  restraint  of  cross-examination  is  com- 
plained of.  The  nurse  was  shown  to  have 
had  considerable  experience  in  such  adminis- 
tration and  to  be  competent,  in  the  opinion 
of  her  emplo3rer.  A  question  substantially 
reciting  her  experience  and  the  quality  of 
her  work  in  that  line  and  asking  the  opinion 
of  the  witness,  based  thereon,  was  excluded. 
He  migbt  have  adh^ed  to  his  opinion,  but 
he  mi^t  have  qualified  it  or  admitted  that 
it  was  not  in  accord  with  uniform  practice. 
Manifestly,  he  should  have  been  required  to 
answer  the  question.  His  evidence  on  that 
point,   taken  in  connection  with   the  testl- 
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mony  of  the  plaintiff,  was  strongly  probative 
in  her  favor,  and  the  defendants  should  have 
be^  allowed  to  test  the  soundness  of  his 
opinion  thoroughly. 

[S]  Testimony  of  the  plaintiff  to  the  effect 
that,  after  discovery  of  her  new  trouble,  the 
head  nurse  had  told  her  it  was  dve  to  the 
necessary  depth  of  the  incision  made  by  the 
surgeon  was  admitted  over  an  objection,  and 
an  instruction  to  the  jury  to  disregard  it  was 
refused  Constituting  no  part  of  the  res  gest« 
and  being  mere  hearsay,  it  should  have  been 
excluded.  Peterson  v.  Paint  Creek  Collieries 
Co.,  71  W,  Va.  334,  341,  76  S.  B.  064. 

[9]  No  impropriety  is  perceived  in  the  hy- 
pothetical question  propounded  to  two  of 
the  expert  witnesses  examined  by  the  plains 
tiff,  and  no  spedflc  defect  in  it  has  been 
pointed  out  It  sought  the  opinions  of  the 
witnesses  upon  the  plaintiff's  case  hypotheti- 
cally  stated,  as  to  the  cause  of  her  unlooked- 
for  condition  after  the  first  operation,  and 
they  answered  it  favoraUy  to  her,  saying 
the  injury  was  occas^ned.  In  their  opinion, 
by  a  mechanical  agency,  contrary  to  the  con- 
tention of  the  defaidants,  that  it  had  been 
caused  by  infection  following  a  careful  and 
skillful  operation.  It  assumes  no  assertions 
of  fact,  unsupported  by  evidence,  and  It  is 
predicated  upon  all  that  are  necessary  to 
elicit  an  opinion  upon  its  subject-matter.  It 
omits  inconsistent  and  contradictory  conten- 
tions of  fact  relied  upon  in  defense,  but  it 
was  not  incumbent  upon  the  plaintiff  to  in- 
clude them. 

[10,11]  Over  an  objection,  the  plaintiff 
was  permitted  to  testify  to  her  barrenness  In 
consequence  of  the  alleged  injury,  basing  the 
assertion  upon  the  opini(m  of  the  surgeon  by 
whom  it  was  remedied,  and  her  own  claim 
of  lack  of  sexual  desire.  In  so  far  as  the 
assertion  of  barrenness  stands  upon  the  al- 
leged opinion  of  the  surgeon  and  physical  in- 
capacity due  to  malformation  of  organs  and 
general  debility  caused  by  the  negligence 
charged,  if  any,  It  is  inadmissible.  The  pro- 
fessional opinion  testified  to  is  mere  hear- 
say and  physical  incapacity  to  carry  and 
deliver  a  child  Is  a  question  of  medical  and 
surgical  science,  as  to  which  she  is  obviously 
incompetent  to  express  an  opinion.  Domi- 
nick  V.  Randolph,  124  Ala.  557,  27  South.  481; 
People  V.  Olmstead,  30  Mich.  431;  Lush  v. 
McDaniel,  35  N.  C.  485,  57  Am.  Dec.  566; 
Dushane  v.  Benedict,  120  U.  S.  630,  7  Sup. 
Ct  696,  30  L.  Ed.  810;  Nichols  v.  Oregon,  S. 
L.  R.  Co.,  25  Utah,  240,  70  Pac.  996.  Loss 
of  sexual  desire,  if  any,  is  a  fact  within  her 
own  knowledge,  to  which  she  can  properly 
testify,  of  course,  and,  in  so  far  as  barren- 
ness depends  or  is  predicated  on  that,  it 
may  be  considered.  Loss  of  sexual  inclina- 
tion, if  any,  is  a  physical  impairment,  con- 
stituting a  proper  element  of  damages,  where- 
fore evidence  as  to  it  was  properly  admitted. 

[12]  By  way  of  refutation  of  the  infer- 
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ence  of  association  or  partnerslilp  attempted 
to  be  raised  by  the  introduction  of  the  t^ill- 
head  'carrying  the  names  of  the  defendants, 
they  offered  evidence  to  prove  a  general  cus- 
tom of  hospitals,  to  carry  the  names  of  phy- 
sicians and  surgeons  on  their  stationery, 
who  have  no  interest  in  the  institutions,  as 
mere  matter  of  advertising  or  information 
to  the  public,  which  the  trial  court  rejected. 
This  evidence  is  obviously  not  within  the 
rule  inhibiting  proof  of  a  custom  or  usage  not 
pleaded.  The  custom  in  question  is  not  an 
element,  factor,  or  part  of  the  contract  in- 
volved. It  relates  to  the  mere  status  of  par- 
ties, and  it  was  offered  only  to  repel  an  in- 
ference of  such  status,  which  it  was  appre- 
hended the  Jury  might  raise  from  certain 
evidence  adduced  by  the  plaintiff.  The  rule 
relied  upon  to  Justify  the  exclusion  is  stated 
in  Jones,  Bv.  f  123b,  as  follows:  "So,  when 
a  party  relies  on  a  local  custom  to  govern 
his  case,  it  must  be  pleaded  and  proved." 
The  decisions  invoked  to  sustain  the  ruling 
denied  admissibility  qf  proof  of  a  custom 
or  usage  relied  upon,  as  constituting  part 
of  the  contract  involved,  but  not  pleaded. 
They  are  manifestly  inapplicable. 

[13]  Instructions  Nos.  1  and  2,  given  at 
the  instance  of  the  plaintiff,  conform  in  all 
'  respects  to  the  principles  and  conclusions 
herein  stated.  Alleged  lack  of  proof  of  the 
partnership  relation  charged  and  inapplica- 
bility of  the  law  of  estoppel  as  to  persons 
charged  with  liability,  on  the  ground  of  their 
having  held  themselves  out,  or  permlttM 
themselres  to  be  held  out,  as  partners,  are 
the  principal  grounds  of  objection.  These 
contentions  have  been  disposed  of. 

[14]  Several  of  the  instructions  sought  by 
the  defendants  and  refused  were  variant 
from  the  legal  conclusions  herein  stated,  re- 
specting liability  as  partners  and  estoppel  to 
deny  it  Nos.  8  and  10,  if  given,  would  have 
precluded  a  finding  for  the  plaintiff,  unless 
the  Jury  believed  there  was  an  actual  part- 
nership. No.  9  would  have  done  likewise,  un- 
less the  Jury  could  have  found  that  all  of 
the  defendants  Jointly  contracted  to  treat  the 
plaintiff.  It  would  have  denied  liability  by 
way  of  estopx)eL  No.  19  would  have  had  a 
strong  tendency  to  mislead  the  Jury.  It  is 
susceptible  of  interpretation  denying  right 
of  recovery  on  the  ground  of  estoppel,  in  the 
absence  of  representations  made  to  the  plain- 
tiff in  person.  If  true,  it  suffices  that  she 
acted  upon  a  representation  of  partnership 
relation,  believed  and  accepted  by  her  even 
though  general  in  its  nature  and  character. 
As  this  is  an  action  ex  delicto,  nonliability 
of  one  of  the  defendants  would  not  preclude 
a  verdict  against  the  others.  Pence  v.  Bry- 
ant, 73  W.  Va.  126,  80  S.  E.  137.  Hence,  in- 
struction No.  20,  requested  by  the  defendants, 
was  properly  refused.  Their  instruction  No. 
21  has  the  same  infirmity  as  their  No.  19, 
wherefore  it  was  proi>erly  refused.    No.  16, 


seeking  exclusion  of  the  evidence  relating 
to  negligence  in  the  administration  of  ether, 
was  properly  refused.  That  evidence  was 
obviously  admissible.  No.  14,  seeking  ex- 
chision  of  evidence  of  loss  of  sexual  desire, 
was  properly  refused  for  reasons  already 
stated.  No.  15,  directed  against  the  evidoice 
of  incapacity  to  bear  children,  was  too  broad, 
wherefore  It  was  properly  refused.  It  would 
have  excluded  all  of  such  evidence.  No.  13, 
directed  against  the  hearsay  evidence  of  the 
cause  of  injury,  should  have  been  given,  since 
that  evidence  had  be^i  improperly  admitted. 
[16]  Instruction  No.  11,  requested  by  the 
defendants  and  refused,  if  given,  would  have 
directed  a  verdict  for  them.  It  goes  to  the 
sufficiency  of  the  evidence  to  sustain  a  ver- 
dict for  the  plaintiff  and  partakes  of  the  na- 
ture of  a  demurrer.  If  the  evidence  improp- 
erly admitted  vitiates  the  verdict  and  calls 
for  a  new  trial,  there  is  no  occasion  to  pass 
upon  the  correctness  of  the  ruling  in  the  re- 
fusal of  the  instruction.  In  that  ev^it,  a 
different  case  must  be  made  before  there  can 
be  a  proper  verdict  and  Judgment,  whether 
such  verdict  shall  be  by  direction  of  the  court 
or  not  The  proper  course  of  procedure  on  a 
demurrer  to  evidence  in  a  case  in  which  im- 
proper evidence  has  been  admitted  or  proper 
evidence  excluded,  to  the  detriment  of  the 
complaining  party,  is  to  reverse  the  Judg- 
ment, set  aside  the  verdict  and  the  demur- 
rer, and  remand  the  case  for  a  new  triaL 
Dishazer  v.  Maitland,  12  Leigh  (Va.)  525. 
As  to  this,  the  authorities  are  not  uniform 
(6  Ency.  PI.  &  Pr.  445),  but  we  think  the 
reasoning  of  the  court  in  the  case  Just  cited 
is  sound.  The  ruling  in  Taylor  v.  B.  &  O.  R. 
Co.,  33  W.  Va.  39,  10  S.  E.  29,  is  not  incon- 
sistent with  the  rule  in  Dishazer  v.  Maitland, 
because  the  errors  in  admission  of  evidence 
in  the  former  were  regarded  as  harmless. 
In  cases  of  prejudicial  rulings  as  to  evidence, 
the  case 'is  not  properly  made  up  for  eitber 
the  court  or  the  Jury.  To  make  the  demur- 
rant waive  his  exceptions  would  work  a  hard- 
ship and  injustice  under  the  operation  of  a 
merely  technical  rule.  In  the  case  of  the 
demurree  who  has  relied  upon  the  rulings 
of  the  court  in  standing  upon  his  evidence, 
it  would  work  ranker  injustice  to  exclude 
his  evidence  and  render  Judgment  against 
him,  for  he  might  be  able  to  supply  compe- 
tent evidence  on  the  rejection  of  the  inoom- 
petent  However,  it  may  be  in  the  case  of 
a  formal  demurrer  wholly  withdrawing  the 
case  from  the  Jury,  except  a»  to  assessment 
of  the  damages,  there  can  be  no  waiver  of  ex- 
ceptions to  evidence,  by  reason  of  a  mere 
request  for  a  peremptory  instruction,  and, 
whether  the  court  erred  in  refusing  it  or  not, 
the  case  goes  back  for  a  new  trial,*  if  evi- 
dence was  admitted  or  rejected  to  the  preju- 
dice of  the  complaining  party,  and  the  case 
must  be  made  anew.  Hence,  no  good  purpose 
could  be  subserved  by  a  determinaticm  of  the 
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inoprietyof  theraUngon  the  instruction  with 
the  illegal  evidence  either  in  or  out.  As  we 
have  it  now,  the  case  is  not  properly  made 
up.  When  it  gets  before  the  trial  court 
again,  it  will  have  a  different  status,  even 
though  additional  evidence  should  not  be  ad- 
duced, one  upon  which  the  trial  court  has 
not  passed.  And  additional  evidence  may 
work  very  radical  changes  in  it 

[1ft]  Most  of  the  improper  evidence  admit- 
ted, as  well  as  that  rejected,  had  direct  and 
Important  bearing  upon  the  vital  issues  in 
the  case.  With  the  hearsay  evidence  out 
and  the  rejected  evidence  for  the  defendants 
In,  it  is  impossible  to  say  what  the  verdict 
of  another  Jury  wHl  be,  or  what  the  verdict 
on  the  trial  already  had  would  have  been, 
if  the  erroneous  rulings  had  not  been  made. 
The  errors  raise  a  presumption  of  prejudice 
to  the  defendants,  which  is  not  rebutted  by 
disclosure  of  clear  right  in  the  plaintiff  to 
the  verdict  she  has  obtained.  In  such  cases, 
there  must  be  a  reversal,  unless  the  court 
can  see  clearly  that  no  prejudice  or  injury 
resulted.  We  are  unable  to  say  the  Jury 
could  not  properly  have  returned  a  different 
verdict  on  the  question  of  liability. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside^  and  the  case  remanded  for  a  new 
trial. 


(90  W.  Va.  719) 
KAUFMAN  v.  CATZEN  et  al.    (No.  4316.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

April  11.  1922.) 

(SyUahus  ty  the  OouriJ 

1.  Joint  adventuree  ^=s>4(4)~Where  one  of 
two  lessees  furnished  ail  the  money  to  develop 
property,  he  is  entitled  to  reimbursements 
from  net  profits. 

Where  one  of  two  lessees  accepts  a  lease 
of  land  to  be  conyerted  into  a  profit  prodtciiig 
investment  and  concedes  to  the  other  a  one- 
third  interest  in  the  profits  to  be  derived  from 
the  Joint  enterprise  in  consideration  of  the 
payment  by  the  latter  ol  a  stipulated  amount 
which  he  does  pay,  coupled  with  the  assurance 
of  an  additional  amount,  which  he  does  not  fur- 
nish, to  develop  the  property,  and  the  lessee 
named  in  the  lease  does  advance  it,  he  is  en- 
titled to  reimbursement  out  of  the  earnings  of 
the  enterprise,  in  the  ascertainment  of  the 
amount  of  the  net  profits  derived  from  the  en- 
terprise. 

2.  Joint  adventures  «=»4(3)~Not  entitled  to 
appropriate  profits  for  salary  In  absence  of 
express  aflroement. 

In  such  case  the  lessee  named  in  the  lease, 
though  the  active  manager  of  the  leased  prem- 
ises, cannot  lawfully  appropriate  part  of  the 
revenues  derived  from  the  property  for  his 
own  use,  in  the  payment  of  a  salary,  in  the 
absence  of  an  express  agreement  to  that  effect. 


3.  Joint  adventures  ^=94(3)— Agreement  be* 
tween  lessees  held  not  to  entitle  manager  to 
salary. 

Where  there  is  no  such  agreement,  and  the 
lessee  so  named  agrees  to  assume  control  and 
management  of  the  property  for  and  in  behalf 
of  himself  and  his  associate  in  the  enterprise, 
upon  the  condition  that  his  ^'energy"  shall  off- 
set interest  on  the  amount  so  advanced  and  ex- 
pended, the  lessee  so  named  is  not  entitled  to 
and  cannot  demand  payment  of  a  salary. 

4.  Joint  adventures  ^=94(4)— One  supplying  all 
the  funds  to  improve  property  is  entitled  to 
reimbursement  before  distribution  of  profits. 

Funds  derived  from  the  sale  of  the  capital 
stock  of  a  corporation,  organized  by  the  active 
party  to  a  lease  contract,  made  to  supply  funds 
necessary  to  improve  the  property  leased,  his 
coleesee  having  promised  to  provide  such  funds, 
but  having  failed  or  refused  to  provide  them, 
should  be  repaid,  with  interest  thereon,  out  of 
the  earnings  derived  from  the  property  before 
a  distribution  of  profits,  if  any  result  from  the 
enterprise. 

5.  Joint  adventures  ^=»4(l)— Damages  not  al- 
lowed for  defendant  joint  adventurer's  an- 
tagonistio  delay  of  property  improvement. 

A  case  in  which  damages  charged  to  the 
antagonism  of  one  of  two  lessees  against  the 
other,  said  to  have  delayed  the  improvement  of 
the  property,  are  discussed  but  not  allowed. 

Appeal  from  Oircuit  Court,  McDowell 
County. 

Suit  by  Lw  Kaufman  against  Aaron  Catzen 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.  Reversed  and  remanded,  with 
directions  to  order  another  reference  to  re- 
vise and  restate  the  account 

Russell  S.  Ritz  and  Sanders,  Crockett,  Fox 
&  Sanders,  all  of  Bluefleld,  for  appellanta 

D.  J.  F.  Strother,  of  Welch,  and  Chapman, 
Peery  &  Buchanan,  of  Tazewell,  for  appellee. 

LIVELY,  J.  The  opinion  delivered  upon  a 
former  appeal,  then  as  now  Aaron  Catzen, 
Clark  Development  Company,  and  L.  H.  Clark 
being  appellants,  settled  the  principlps  of  the 
cause  as  developed  by  the  proof  theretofore 
taken.  Kaufman  v.  Catzen,  81  W.  Va.  1, 94  S. 
B.  388,  L.  R.  A.  1918B,  672.  One  of  the 
questions  discussed,  as  applied  to  the  facts 
involved  at  that  time,  was  as  to  the  validity 
of  Kaufman's  claim  to  a  one-third  interest 
in  the  profits  dprived  and  derivable  from  the 
control,  management,  and  improvement  by 
Catzen  of  the  44  acres  of  land  leased  in  the 
name  of  Catzen  from  Northfork  Realty  Com- 
pany, August  27,  1907.  This  claim  the  opin- 
ion sustained,  notwithstanding  Kaufman's  re- 
fusal or  failure  to  provide  the  $20,000,  as  he 
assured  the  lessor's  officers  he  would  do,  to 
aid  in  the  improvement  of  the  property,  so 
as  to  convert  it  into  a  profitable  investment, 
and  also  notwithstanding  Catzen's  incorpora- 
tion of  Clark  Development  Company,  and  his 
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assignment  of  the  lease  to  that  company, 
Catzen  being  the  owner  of  9  controlling  in- 
terest in  the  company  and  its  general  mana- 
ger. Nerertheless  Kaufman  was  to  be  held 
liable  in  a  settlement  of  the  accounts  arising 
out  of  the  management  of  the  leasehold,  and 
especially  for  any  delays  in  its  development 
caused  by  his  opposition  to  the  efforts  of  Cat- 
9sen  and  the  corporation,  upon  whom  fell  the 
financial  burden  of  its  betterment  for  the 
purposes  of  the  lease,  to  obtain  a  saloon  li- 
cense. 

[1]  It  is  shown  by  this  record  and  the  for- 
mer one  that  the  basic  object  of  Kaufman 
and  Catzen,  in  securing  this  lease,  was  to 
establish  saloons  on  the  lease,  and  inciden- 
tally to  improve  it  as  a  town  site.  Kaufman 
did^  not  desire  to  be  known  in  the  lease,  and 
an  agreement  was  entered  into  between  him 
and  Catzen  for  the  purpose  of  showing  their 
joint  interests  therein.  The  $30,000  paid  by 
Kaufman  to  the  Northfork  Realty  Company, 
as  rentals  for  5  years,  was  his  contribution 
to  the  adventure,  for  which  he  was  to  have  a 
one-third  of  all  the  rents,  issues,  and  profits 
arising  from  the  use  and  occupancy  of  the 
land.  Catzen  was  to  have  control  and  man- 
agement of  the  enterprise.  Catzen  had  very 
little  money,  and  it  Is  not  clear  from  what 
source  the  money  for  the  development  was  to 
be  derived.  Catzen  says  Kaufman  was  to 
contribute  $20,000  for  that  purpose,  but  that 
fact  does  not  appear  in  the  agreement.  It 
was  omitted,  Catzen  says,  at  Kaufman's  re- 
quest Afterwards  Kaufman  wanted  the  con- 
tract (Ranged  so  that  he  would  have  equal 
authority  in  determining  the  erection  of 
buildings,  and  in  the  management  and  con- 
trol of  the  property;  and  further,  that  he 
should  be  paid  back  his  $30,000  out  of  the 
rents,  issues,  and  profits  and  retain  his  one- 
third  interest  in  the  profits.  Catzen  would 
not  agree  to  this  radical  change,  and  there- 
upon the  differences  arose,  culminating  in 
this  litigation.  From  that  time  Kaufman 
seems  to  have  made  diligent  effort  to  thwart 
the  enterprise.  He  tried  to  prevent  Catzen 
from  procuring  liquor  license,  and  succeeded 
in  doing  so  for  several  months.  He  did  not 
contribute  the  $20,000,  nor  any  sum.  Catzen 
went  to  work  to  develop  the  property,  and, 
between  the  year  1907  and  September  1, 1912, 
he  spent  about  $63,000  in  building  retaining 
walls,  laying  out  streets,  constructing  water- 
works, building  houses,  and  generally  in  Im- 
provement of  the  property.  Of  this  sum  he 
obtained  $20,000  from  his  brother,  Morris 
Catzen,  $20,000  from  the  Flat  Top  National 
Bank,  $10,000  from  Dr.  Clark,  and  the  re- 
mainder from  sales  of  his  and  his  wife's 
property,  savings  of  his  children,  and  from 
his  business,  presumably  his  saloon  business. 
When  the  development  company  was  incorpo- 
rated and  took  over  Catzen's  interest  in  the 
enterprise  on  September  1,  1912,  $30,000  of 
its  stock  was  issued  to  Morris  Catzen  whidi 
represented  the  sums  contributed  by  him,  he 


having  assumed  and  paid  $10,000  of  the  bank 
debt,  and  $10,000  stock  to  Dr.  Clark,  repre* 
senting  the  sum  contributed  by  him.  The 
other  portion  of  the  bank  debt,  $10,000,  had 
been  paid  by  Catzen  out  of  the  rents  collected 
up  to  that  time.  As  a  result  of  Catzai's  ef- 
forts, ground  rents  were  obtained,  business 
houses,  hotels,  and  dwellings  were  erected, 
all  bringing  in  rents,  and  the  premises  were 
incorporated  as  a  municipality.  Kauftnan 
contended  that  he  was  to  have  this  $30,000 
advanced  by  him  repaid  before  any  profits 
were  divided,  and  then  he  was  to  take  one- 
third  of  the  profits  afterwards  made.  He 
seems  to  have  contemplated  that  Catzen 
would  make  money,  presumably  out  of  the 
liquor  business  on  the  premises,  and  pay 
back  the  $30,000  in  yearly  installments  from 
that  source,  and  "the  'creditors'  could  wait 
a  year  or  so.'*  Dvldently  it  was  contemplat- 
ed that  the  "creditors"  were  those  persons 
from  whom  the  money  was  to  be  obtained  to 
develop  the  lease.  Kaufman  agreed  with  the 
lessor  to  back  Catzen  In  the  developmoit.  If 
he  had  not  done  so  the  lease  would  not  have 
been  made.  Just  how  much  he  was  to  con- 
tribute for  that  purpose  does  not  appear  from 
the  testimony  of  Clark,  Tlemey,  and  Lincoln. 
Catzen  says  it  was  $20,000.  Kaufman  refus- 
ed to  contribute  any  sum,  and,  as  stated,  he 
became  an  enemy  of  the  enterprise  when 
Catzen.  refused  to  change  the  original  con- 
tract in  the  particulars  set  out. 

On  the  former  appeal  we  decided  that 
Kaufman,  although  he  had  breached  his  con- 
tract, had  not  forfeited  his  $80,000  and  was 
entitled  to  a  one-third  interest  in  the  profits. 
Are  there  any  profits?  This  is  the  question 
whidi  arises  on  this  appeal  from  the  decree 
based  upon  the  commissioner's  report.  Tlie 
commissioner  found  there  were  no  profits, 
but  the  decree  whldi  sustained  exceptions  to 
the  report  ascertained  the  profits  to  be  $37,- 
756.44.  It  must  be  remembered  that  Catzen's 
conl^bution  to  the  venture  was  time  and 
energy  as  against  Kaufman's  $30,000,  and  on 
this  basis  Kaufman  was  to  have  one-third  of 
the  profits  and  Catzen  the  other  two-thirds. 
But  Kaufman  failed  .to  further  co-operate  aft- 
er paying  In  the  $30,000,  and  the  burden  fdl 
upon  Catzen  to  develop  the  lease  and  carry 
on  the  venture  or  abandon  it.  The  moneys 
which  he  raised  for  that  purpose  should  be 
returned  to  him  and  to  those  from  whom  ob- 
tained before  there  can  be  any  profits  paid 
out.  It  follows  that,  being  entitled  to  a  re- 
turn of  the  money  contributed,  he  is  entitled 
to  interest  thereon  fk*om  the  time  it  was  ad- 
vanced and  used  for  the  common  purpose. 
Had  Kaufman  furnished  the  $20,000  for  im- 
provements he  would  have  been  entitled  to 
its  return  with  Interest,  before  division  of 
profits.  So  ttLT  as  the  joint  v»iture  was  con- 
cerned, any  advancements  used  for  develop- 
ment were  in  the  nature  of  a  loan  to  which 
legal  interest  should  be  added,  whoi  repaid. 
From  the  present  record  we  do  not  find  suffi* 
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cient  data  on  which  to  base  a  calcnlatioii  of 
Interest  on  the  moneys  fnrnished  as  advance- 
ments. The  houses  and  Improyements  placed 
on  the  land  belong  to  the  joint  enterprise, 
together  with  the  value  of  the  lease  thns  en- 
hanced. But  the  funds  raised  by  Oatzen  and 
expended  for  that  purpose,  being  a  burden 
shouldered  by  him  and  not  Incumbent,  upon 
him  to  assume  under  the  agreement.  It  Is 
clear  that  such  funds,  together  with  interest 
thereon,  should  be  repaid  before  dlyision  of 
profits.  Bartlett  y.  Boyles,  66  W.  Va.  327, 
66  S.  E.  474.  The  Clark  Development  Com- 
pauy  simply  takes  the  place  of  Catzen  in  the 
transaction.  The  money  It  advanced,  if  any, 
to  the  enterprise  is  likewise  in  the  nature  of 
a  debt. 

[2,  3]  The  purpose  of  the  suit.  It  is  well  to 
remember,  is  not  a  dissolution  of  the  rela- 
tion existing  between  the  parties  interested 
in  the  enterprise  and  the  conversion  of  the 
IHTOperty  into  liquid  assets,  preparatory  to  a 
final  division  among  them,  as  their  interests 
may  then  appear.  On  the  contrary,  the  ap- 
parent purpose  is  the  ascertainment  of  the 
true  status  of  the  parties  to  each  other  and 
a  statement  of  the  account  uix)n  an  adjust- 
ment of  the  revenues  derived  from  the  lease, 
and  the  amount  of  money  expended  to  put 
the  leased  premises  upon  a  profit  producing 
basis  to  the  date  of  the  entry  of  a  final  de^ 
cree  in  the  cause.  Both  plaintiff  and  defend- 
ants excepted  to  certain  items  in  the  com- 
missioner's report  of  receipts  and  disburse- 
ments, and  the  true  status  of  the  account  as 
it  now  appears  depends  upon  a  disposition  of 
these  exceptions. 

[4]  The  witness,  who  has  the  only  reliable 
knowledge  of  the  collections  and  disburse- 
ments, is  Catzen,  and  the  amount  received  by 
him  directly  from  the  property  up  to  Sep- 
tember 1,  1912,  is  $24,175.43,  and  by  Clark 
Development  Company  from  that  date  to 
September  1,  1918,  $200,342.26,  or  by  both, 
$224,517.69,  Up  to  September  1,  1912,  Cat- 
zen expended  for  improvements  $60,000,  as 
shown  by  the  r^ort,  and  after  that  time 
Clark  Development  Company,  $142,431.79,  or 
a  total  of  $202,431.79.  $60,000  of  the  amount 
expended  by  Catzen  prior  to  September  1, 
1912,  he  derived,  not  from  the  property,  but, 
he  says,  from  Morris  Catzen  $20,000,  from 
Flat  Top  National  Bank  $20,000,  and  the  re- 
mainder from  the  sale  of  his  and  his  wife's 
property,  from  savings  of  his  children,  and 
money  from  his  saloon  business.  The  $142,- 
431.79  the  decree,  by  sustaining  Kaufman's 
exceptions,  reduced  to  $126,741.28.  The  items 
deducted  are  $3,000  for  the  services  of  a  book- 
keeper during  the  years  prior  to  September 
1, 1912,  $6»279.30  for  attorneys'  fees  and  costs 
of  the  suit,  $50  subscribed  and  paid  for  the 
nse  of  the  Bed  Cross,  $500  for  War  Savings 
Stamps,  $500  for  Liberty  Bonds,  $617.71  for 
corporation  charter  tax,  $200  loaned  to  New 
Star  Theatre,  and  $4,543.50  an  unit^mized 
account;   a  total  of  $15,690.51.    Under  the 


conditions  existing  at  tiie  time  of  the  Red 
Cross  subscription  and  the  purchase -of 'the 
stamps  and  Liberty  Bonds,  there  seems  to  be 
no  sound  reason  for  their  exclusion  from  the 
credit  side  of  the  account,  as  their  purpose 
was  patriotic  and  commendable,  moreover, 
they  and  the  $200  loan  are  assets  of  the  com- 
pany for  distribution,  to  be  accounted  for 
when  its  affairs  are  finally  adjusted.  Nor 
does  there  seem  to  be  a  valid  reason  for  the 
disallowance  of  the  $4,548.50.  The  failure  to 
itemize  it  does  not  necessarily  subject  It  to 
condemnation,  as  many  of  the  payments  were 
in  gross,  not  by  items,  nor  is  th^r  inclusion 
among  the  expenditures  sufficiently  obvious 
to  warrant  their  exclusion,  and  for  these  rea- 
sons we  are  of  opinion  to  restore  them  to  the 
credit  side  of  the  colunm.  As  to  the  other 
items  disallowed  by  the  decree,  the  action  of 
the  court  is  not  erroneous.  The  evidence  of 
service  rendered  by  the  bookkeeper  on  behalf 
of  Catzen  or  Clark  Development  Company  is 
not  satisfactory.  He  was  in  the  employment 
of  Catzen  at  the  time  the  service  was  ren- 
dered it  is  true  but  primarily  to  manage  his 
(Catzen's)  saloon,  not  as  a  keeper  of  books 
for  Catzen  or  the  corporation.  The  whole 
amount  credited  to  the  account  for  the  salary 
of  Catzen  was  not  proper.  The  original 
agreement  between  him  and  Kaufman  was 
that  his  "energy"  should  in  effect  offset  in- 
terest on  the  $30,000  advanced  by  Kaufman, 
and,  as  appears,  the  annual  interest  on  that 
amount  is  the  same  as  the  annual  salary 
credit.  But  In  ho  event  can  one  partner 
charge  for  his  services,  unless  authorized  by 
an  agreement  between  him  and  his  associ- 
ates. Gay  V.  Hous^older,  71  W.  Va.  277,  76 
Sl  B.  450,  Ann.  Cas.  1914C,  297.  By  adjust- 
ment and  consolidation  of  these  items  in  the 
manner  indicated,  that  is,  the  exclusion  from 
the  account  of  the  bookkeeper's  $3,000,  Cat- 
zen's salaries,  $13,650,  lawyers'  fees  and 
court  costs,  $6,279.30,  charter  and  stock  tax, 
$617.71,  or  a  total  of  $23,547.11,  and  the  res- 
toration of  the  Red  Gross  contribution,  War 
Savings  Stamps  and  bonds,  the  unltemized 
larger  amount  and  the  $200  loan,  the  net  re- 
sult is  an  expenditure  by  Clark  Development 
Company  of  $118,884.78  ($142,431.79  minus 
$23,547.01),  to  which  must  be  added  the  ex- 
penditures by  Catzen  $60,000,  making  a 
grand  total  expenditure  of  $178,884.7& 

In  view  of  all  the  items  so  far  consid- 
ered, there  is  an  apparent  net  profit  of  $45,- 
632.91.  This  balance,  however,  is  arrived  at 
without  considering  appellant's  exceptions. 
They  dispute  the  correctness  of  the  charges 
against  them  for  receipts  from  the  property. 
These  charges  represent  six  receipt  items, 
aggregating  $71,513.99.  These  items  are  for 
taxes,  sales  of  the  Clark  Development  Com- 
pany's capital  stock  owned  by  Catzen,  and 
by  him,  it  seems,  sold  to  his  brother,  Morris, 
Jj,  H.  Clark,  and  others,  money  borrowed  in 
part  from  Flat  Top  National  Bank  and  in 
part  from  Clark  National  Bank.     There  is 
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no  serious  diffionlty  In  reconciling  the  conten- 
tion as  to  taxes.  While  assessed  against  the 
leased  premises  as  a  whole  or  in  i>art  only 
and  paid  by  Catzen  or  Clark  Development 
Company  they  were  collected  from  tenants 
as  part  of  the  rent  payable  by  them,  as  Cat- 
sen  admits,  and  being  so  charged  and  paid 
and  recharged  to  the  tenants,  we  see  no  im- 
propriety in  holding  Catzen  and  Clark  Devel- 
opment Company  accountable  for  the  amount 
As  to  the  $30,000  for  stock  sold  to  Morris 
Catzen  and  $10,000  for  stock  sold  to  Clark, 
it  is  dear  that  they  should  not  be  included 
in  income  received  from  the  lease.  The  stock 
sold  to  Morris  Catzen  represents  $20,000  in 
money,  which  he  furnished  for  the  develop- 
ment prior  to  September  1,  1012,  and  before 
the  Clark  Development  Company  was  incor- 
porated, and  the  assumption  and  payment  of 
$10,000  of  the  loan  of  $20,000  from  the  Flat 
Top  National  Bank,  which  was  also  used  in 
development  prior  to  that  date.  Nothing 
has  been  repaid  to  him.  The  same  can  be 
said  of  the  $10,000  for  stock  sold  to  Clark. 
The  item  of  ,$11,348.05  listed  as  "stock  sales 
and  other  collections"  is  not  so  clear.  We 
find  no  explanation  in  the  record.  The  item 
appears  in  the  exhibit  of  receipts  and  ex- 
penditures filed  with  Catzen's  answer  to 
plaintiff's  amended  and  supplemental  bill,  in 
which  there  appear  the  other  items  of  mon- 
ey borrowed  for  the  furtherance  of  the  enter* 
prise,  also  listed  as  receipts  from  the  busi- 
ness. We  note  that  stock  of  the  Clark  De- 
velopment Company  was  sold  to  Sonnenberg 
for  $5,000,  for  which  he  gave  his  note  which 
was  never  paid  and  has  never  been  used ;  also 
$1,000  stock  to  Schwartz  which  does  not 
seem  to  have  been  paid  in.  Whether  this 
item  of  $11,348.95  was  intended  to  include 
these  sales  to  Sonnenberg  and  Schwartz,  we 
cannot  say.  We  note  further  that  Little,  the 
accountant  who  audited  the  books,  reports 
the  $5,000  note  of  Sonnenberg  as  a  receipt 
of  the  development  company.  We  also  note 
that  stock  in  the  Clark  Development  Com- 
pany, to  the  amount  of  $54,000,  was  issued  to 
A.  Catzen,  and  it  is  not  clear  Just  what 
amount  of  money  he  put  in  the  enterprise,  or 
if  any  of  it  is  represented  in  this  item  of  $11,- 
348.95.  The  meagerness  of  the  evidence  will 
not  justify  us,  in  the  present  state  of  the 
case,  to  allow  this  item  as  an  income  from 
the  property.  The  other  two  items,  $10,000 
and  $5,000  borrowed  from  the  banks  by  Clark 
Development  Company,  were  received  by  that 
company,  and  it  should  be  charged  with  the 
receipt  thereof,  as  shown  in  the  report,  as 
these  amounts  were  paid  to  the  banks  by  the 
company  out  of  the  receipts  from  the  joint 
enterprise,  thus  making  a  debit  with  its  cor- 
responding credit  The  money  was  borrowed 
and  expended  on  the  property  and  the  devel- 
opment company  took  credit  as  it  made  the 
disbursements  for  improvements;  it  again 
took  credit  in  its  disbursements  when  it  re- 
paid the  loans  out  of  the  receipts.    Hence^ 


we  can  see  no  good  reascm  why  Che  excep- 
tion to  these  two  items  should  be  sustained. 
By  striking  from  the  amount  reported  as 
total  income  the  three  items  of  $30,000,  $10,- 
000,  and  $11,348.95  ($224,517.69  less  $51348.- 
95),  we  have  as  total  receipts  $1734^68.74  as 
against  total  expenditures  of  $178,884.78. 
There  seem  to  have  been  no  profits  at  the 
time  of  the  decree. 

There  is  in  the  report  no  ascertainment  of 
the  unpaid  liabilities  of  Catzen  and  the  Clark 
Development  Company,  and  no  requirement 
in  the  order  of  reference  for  such  an  ascer- 
tainment as  there  should  have  been  to  settle 
and  adjust  all  matters  pertaining  to  the  ex- 
ploitation of  the  premises,  not  for  the  pur- 
pose of  winding  up  the  affairs  of  the  joint 
enterprise,  but  to  enable  the  court  to  deter- 
mine the  equities  between  the  parties.  The 
result  of  such  an  additional  investigation 
would  have  enabled  the  court  to  determine 
with  more  certainty  the  relative  rights  of 
the  parties. 

[5]  Another  issue  to  be  discussed  is  the 
sufficiency  of  the  proof  of  damages  attribu- 
table to  the  antagonism  of  Kaufman,  but  for 
which  the  earning  capacity  of  the  property 
would  have  developed  earlier  than  it  did,  ac- 
cording to  Catzen*8  contention.  Under  this 
heading  the  report  ebows  $6,604.45,  and 
charges  one-third  of  the  amount  ($2,201.48)  to 
Kaufman,  and  two-thirds  to  Catzen.  That 
is,  Catzen  should  bear  the  greater  portion  of 
the  burden  chargeable  to  the  wrongful  con- 
duct of  his  associate.  Evidently  this  appor- 
tionment speaks  its  own  inequality.  But  the 
decree  disallowed  the  whole  amount.  Not 
only  was  the  amount  so  found  inadequate^ 
according  to  counsel  for  Catzen,  but  they 
say  it  should  have  been  much  larger. 

While  Kaufman  did  not,  as  he  should  have 
done,  being  vitally  interested  in  the  success 
of  the  joint  enterprise,  render  the  encourage- 
ment and  financial  assistance  necessary  for 
the  development  of  the  property,  his  failure 
was  due  in  a  large  measure,  if  not  wholly,  to 
an  estrangement  between  himself  and  Catzen, 
beginning  soon  after  the  date  of  the  lease. 
'the  difficulty  between  them  manifested  it- 
self, not  so  much  in  the  failure  of  Kaufman 
to  provide  the  $20,000,  that  he  assured  the 
lessor  and  Catzen  he  would  provide,  but  in 
using  his  influence  with  members  of  the 
county  court  to  prevent  Catzen  from  obtain- 
ing license  for  a  saloon  on  the  property;  and 
because  of  the  resort  to  this  direct  method  of 
approach  to  the  licensing  body,  Catzen  was 
compelled,  he  says,  to  obtain  the  assignment 
of  a  license  granted  to  another  saloon  keep- 
er, and  for  the  same  reason  or  cause  to  es- 
tablish and  stock  a  saloon  for  negroes,  in 
order  to  counteract  Kaufman's  political  in- 
fluence in  the  county  and  to  receive  recog- 
nition for  himself  by  politicians  of  the  coun- 
ty. So  that,  as  observed,  it  was  not  the  fail- 
ure to  provide  the  ^0,(X)0,  for  that  amount 
and  more  Catzen  obtained^  apparoitly  with- 
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out  senous  Inconvenience,  that  delayed  the  |  state  the  acconnt,  showing:     (1)  The  debts 
conversion  of  profitless  real  estate  into  a   and  liabilities  of  the  joint  enterprise;  (2)  the 


profitable  Investment  And  while  the  record 
abounds  with  proof  pro  and  eon  upon  this 
feature  of  the  cause,  it  cannot  reasonably  or 
Justly  be  said  that  the  court  erred  in  sustain- 
ing plaintiff's  exception  to  the  amount  of 
damages  reported  by  the  commissioner. 

The  greater  part  of  the  proof  of  damages 
relied  on  by  appellants  as  chargeable  to 
Kaufman's  antagonism  tends  to  show  a  ne- 
cessity for  the  sale  of  Catzen's  property  not 
involved  in  the  administration  of  the  leased 
premises,  the  proceeds  of  which  sales  he 
expended  to  fit  the  premises  for  the  purpose 
of  the  lease.  He  does  not  ask  to  have  the 
proceeds  of  the  sales  returned,  or  say  they 
have  been  returned  to  him  out  of  the  earn- 
ings of  the  property.  What  he  does  insist 
upon  is  the  right  to  be  credited  with  rents 
that  would  have  accrued  and  that  he  would 
have  collected  but  for  such  sales.  The  effect 
of  this  insistence  on  his  part,  would,  If  sanc- 
tioned, be  a  double  source  of  profit  to  him, 
that  is,  rents  augmented  by  interest,  and  a 
share  of  the  earnings  from  the  property  to 
the  production  of  which  the  rents  contrib- 
uted. Moreover,  he  seems  to  have  had  more 
confidence  in  the  earning  capacity  of  the 
property  than  in  that  of  the  houses  sold  by 
him.  Careful  reading  of  the  decisions  cited 
by  appellant's  couns^  fails  to  show  in  what 
respect,  if  at  all,  they  have  any  bearing  upon 
the  question  under  discussion.  They  deal 
with  the  valuation  of  property  for  condemna- 
tion purposes.  The  sums  realized  by  him 
from  the  sale  of  his  properties,  as  well  as  all 
of  the  other  sums  which  he  personally  fur- 
nished to  make  the  adventure  a  paying  one, 
are  properly  returnable  to  him,  and  the  in- 
terest thereon  is  the  measure  of  his  dam- 
ages for  the  use  thereof. 

Nor  is  there  any  convincing  reason  ad- 
vanced for  denying  Kaufman  the  right  to 
participate  in  the  rents,  Issues,  and  profits, 
from  whatever  source  obtained,  except  from 
business  transacted  by  tenants  on  the  44 
acres,  including  the  saloon  business  conduct- 
ed by  Oatzen.  The  property,  not  the  busi- 
ness on  it,  is  the  source  from  which  the  prof- 
its are  to  be  derived  that  the  parties  contem- 
plated when  they  leased  it,  not  what  any  of 
their  tenants  made  as  a  result  of  their  own 
individual  resources  or  ability.  These  prof- 
its include,  not  only  ground  rents,  but  house 
rents  also  and  rents  from  buildings  occupied 
by  tenants.  Oatzen  did  not  agree,  and  does 
not  now  consent  to  divide  what  he  may  have 
earned  in  business  on  the  land,  apart  from 
the  land  itself.  If  he,  or  the  corporation  or- 
ganized by  him,  erected  the  building  in  which 
he  conducted  the  business,  he  is  chargeable 
with  the  rent 

Our  conclusion,  therefore,  is  to  reverse  the 
decree  and  remand  the  cause,  with  direction 


to  order  another  ref er^ice  to  revise  and  re-  i  ment,  he  cannot  successfully  set  up  a  rescission 


advancements  made  by  any  i>arty,  the  dates 
thereof,  the  interest  thereon,  and  any  pay- 
ments made  toward  the  reduction  thereof  out 
of  the  revenues  or  assets  of  the  enterprise; 
(3)  the  receipts  and  expenditures  since  the 
former  report  of  Commissioner  Marshall  in 
the  cause,  together  with  a  statement,  show- 
ing the  funds  on  hand,  including  any  liquid 
asseta 
Reversed  and  remanded 

RITZ,  J.,  absent 


(90  W.  Va.  780) 

AMERICAN   SUGAR    REFINING   CO.  V. 

MARTIN-NELLY  GROCERY   CO. 

(No.  186.) 

(Supreme  Ooart  of  Appeals  of  West  Virginia. 

Apnl  11,  1922.) 

(8yUahu9  hy  the  Court.) 

1.  Sales  ^=:»354(8)— Special  plea  to  declara- 
tion setting  up  defense  of  rescission  held  not 
a  plea  for  damages  for  breach  of  warranty  of 
goods. 

A  special  plea  to  a  declaration  Upon  ac- 
cepted drafts,  giyen  as  a  payment  for  merchan- 
dise purchased  and  delivered,  wiiich  pleads  as  a 
defense  a  rescission  of  the  contract  of  sale 
and  tenders  a  return  of  the  goods  purchased, 
and  asks  for  a  return  of  the  purchase  price  and 
cancellation  of  the  accepted  drafts  sued  on, 
cannot  be  considered  as  a  plea  for  damages 
arising  out  of  a  breach  of  warranty  of  the 
goods,  although  such  damages  equal  to  the  pur- 
chase price  are  therein  claimed. 

2.  Sales  ^=9 1 20— Where  sale  Is  executed  buy- 
er cannot  rescind  for  breach  of  quality  war- 
ranty In  absence  of  fraud  or  agreement  to  re- 
scind. 

Where  a  sale  of  goods  is  executed,  the  pur- 
chaser cannot  rescind  merely  because  of  a 
breach  of  warranty  in  the  quality  of  the  goods, 
in  the  absence  of  fraud  or  an  agreement  to  re- 
scind. 

3.  Sales  ^=»  121— Buyer  having  paid  part  after 
objecting  to  quality  of  goods  and  notifying  of 
rescission  but  not  returning  gdods  may  not 
plead  rescission. 

Where  sugar  in  bags  has  been  purchased 
upon  a  warranty  of  quality  and  the  purchaser 
receives  the  shipment  from  the  carrier  on  Sep- 
tember 21,  and  places  it  in  his  warehouse,  and, 
relying  upon  the  warranty,  9  days  later  in 
payment  therefor  executes  and  delivers  to  the 
seller  trade  acceptances  payable  in  30,  00  and 
90  days  from  date,  and  on  the  5th  of  October, 
following,  inspects  the  sugar  and  notifies  the 
seller  that  the  sugar  is  not  the  kind  and  quality 
purchased,  and  that  he  rescinds  the  contract 
for  that  reason,  but  does  not  return  the  ship- 
ment, and  on  the  80th  of  October  makes  pay- 
ment of  the  first  trade  acceptance  then  due, 
relying  upon  the  warranty,   or  some  adjust- 
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of  the  contract  In  a  aait  by  the  eeller  to  re- 
cover upon  the  remaining  unpaid  acceptances: 
and  a  plea  of  rescission,  setting  up  such  facts, 
should  be  rejected. 

4.  Sales  ^=9129— Contraet  mist  be  rescinded 
In  toto  and  not  In  part. 

A  contract  must  be  rescinded  in  toto;  it 
cannot  be  rescinded  in  part. 

5.  Set-off  and  connterclalni  ^=:»35(2)  —  Un- 
liquidated damages  for  breach  of  warranty 
cannot  be  set  up  against  liquidated  demand  in 
another  transaction. 

Damages,  in  order  to  be  a  proper  set-off  to 
a  legal  demand,  must  be  liquidated.  And  where 
goods  have  been  received  by  a  purchaser,  paid 
for  in  full,  a  portion  sold,  and  damages  for  a 
breach  of  warranty  are  sought  to  be  recovered 
from  the  seller  by  way  of  set-off  to  a  debt 
contracted  in  a  subsequent  and  different  trans- 
action, the  measure  of  damage  is  the  difference 
between  the  value  of  the  goods  as  warranted 
and  the  actual  value  as  and  when  received. 
Such  damages  are  unliquidated  and  cannot  be 
offset  against  the  liquidated  'demand. 

Certlfled  from  Oircuit  Ckmrt,  Wood  County* 

Action  by  American  Sugar  Refining  Com- 
pany against  Martln-NeUy  Grocery  Com- 
pany. A  ruling  of  the  circuit  court  refusing 
to  strike  q;>ecial  plea  was  certified  for  re- 
view. Affirmed  in  part,  and  reversed  and 
certified  back. 

Smith  D.  Tamer,  of  Parkersburg,  for 
plaintiff. 

Amblfr,  McCluer  &  Ambler,  of  Parkers- 
burg,  for  defendant 

LIVELY,  J.  The  ruling  of  the  circuit 
court  in  refusing  to  strike  special  pleas  num- 
bered 8  and  4  and  permitting  them  to  be 
filed  over  the  objection  of  plaintiff  is  cer- 
tified for  review. 

Plaintiff,  a  manufacturer  and  wholesale 
dealer  in  sugar, 'sold  to  defendant,  a  whole- 
sale grocery  company,  several  shipments  of 
sugar.  The  declaration  contained  the  com- 
mon counts  in  assumpsit  and  three  special 
counts.  Special  counts  Nos.  1  and  2  are 
upon  trade  acceptances,  the  first  for  $3,- 
012.61,  drawn  by  plaintiff  on  defendant,  dat- 
ed September  30,  1920,  and  accepted  by  the 
latter,  payable  on  November  30,  1920;  and 
the  other  for  a  like  sum  payable  December 
30,  1920.  The  third  count  is  for  80,400  lbs. 
of  extra  fine  granulated  sugar  at  22^  cents 
per  lb.  f.  0.  b.  New  York,  delivered  to  and 
accepted!  by  defendant,  including  $354.66 
freight. 

[1 , 2]  Special  plea  No.  3  relates  to  the  con- 
sideration for  the  trade  acceptances  and  al- 
leges that  prior  to  September  14,  1920,  plain- 
tiff agreed  to  sell  and  deliver  to  defendant 
402  bags  of  sugar  warranted  to  be  extra 
fine  granulated,  which  meant  "white  In  color, 
regular  in  granulation,  free  from  caking  and 
not  powdered,"  for  22.941  cents  per  pound, 


or  $9,222.28,  which  stigar  wan  received  by  de- 
fendant on  September  21,  1920,  and,  relying 
upon  the  warranty,  it  paid  for  the  same  on 
September  SO,  by  accepting  three  drafts,  or 
trade  acceptances,  each  for  the  sum  of  $3,- 
012.61  and  payable  in  80,  60,  and  90  days; 
that  afterwards,  and  within  a  reascmable 
time,  on  October  5,  following,  it  discovered 
that  the  sugar  was  not  as  warranted  and  im- 
mediately notified  plaintiff  that  it  refused 
to  accept  and  rejected  the  sugar  and  re- 
quested plaintiff  to  take  it  back  or  direct 
disposition  of  it ;  that  on  October  80  it  paid 
the  first  draft  then  matured  "in  the  expecta- 
tion and  belief  that  plaintiff  would  make 
adjustment  covering  the  entire  subject,  by 
return  of  the  sugar,  and  cancellation  of  the 
drafts,  or  in  some  other  manner,"  but  plain- 
tiff afterwards  denied  the  right  of  defend- 
ant to  reject  or  return  the  sugar,  refused 
to  cancel  the  drafts,  refused  to  deliver  to 
defendant  the  kind  and  quality  of  sugar 
agreed  to  be  sold,  and  that  therefore  the 
consideration  for  the  drafts  wholly  failed, 
whereby  defendant  has  sustained  damages 
to  the  amount  of  the  purchase  price,  repre- 
sented by  the  drafts,  $9,222.28,  and  is  will- 
ing to  offset  the  sum  of  $6,025.22  against 
the  drafts  sued  on  and  is  entitled  to  recover 
the  amount  of  the  draft  paid,  $3,012.61,  and 
tenders  delivery  of  all  of  the  402  bags  of 
sugar  to  i^intiff,  on  its  order.  What  is 
this  plea?  It  is  marked  x^ea  ''Na  3,  failure 
of  consideration.'.'  It  sets  out  facts  on  which 
it  relies  for  a  rescission  of  the  contract  It 
asks  for  recovery  of  the  money  paid,  can- 
cellation of  the  drafts  for  the  balance,  and 
proffers  a  return  of  the  sugar,  on  the  ground 
that  it  is  not  the  article  bought,  a  breach 
of  the  warranty.  A  return  of  the  money 
paid,  cancellatioir  of  the  acceptances  out- 
standing, and  return  of  the  entire  shipment 
would  be  a  complete  rescission  of  the  con- 
tract. This  is  evidently  what  is  intended 
as  the  defense.  Defendant  claims  to  have 
rescinded  the  contract  on  October  5,  within 
a  reasonable  time  for  inspection  after  it 
received  the  goods,  and  then  refused  to  ac- 
cept them  and  so  notified  plaintiff,  and  yet 
it  avers  that  25  days  after  it  had  so  rescind- 
ed, it  paid  one-third  of  the  price  of  the 
goods,  relying  upon  the  warranty,  or  upon 
some  adjustment  covering  the  entire  sub- 
ject, by  return  of  the  sugar,  cancellation  of 
the  drafts,  "or  in  some  other  manner.**  Can 
we  consider  it  as  a  plea  of  set-off  for  a 
breach  of  warranty?  If  there  was  a  rescis- 
sion there  wa&  no  contract  and  therefore  no 
breach.  The  defenses,  rescission  and  breadi 
of  vrarranty,  are  inconsistent,  and  ought 
not  be  set  up  in  the  same  plea.  The  con- 
tract cannot  be  rescinded  for  breach  of  the 
warranty.  The  contract  was  not  severable, 
was  executed,  the  title  and  possession  pass- 
ed, the  goods  were  paid  for  by  the  accepted 
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drafts,  and  later,  and  after  disooTery  of  a 
breach  of  the  implied  warranty,  partial  pay- 
ment was  made.  We  think  that,  under  SQCh 
facts,  there  could  be  no  rescission,  and  con- 
sequently the  plea  setting  up  rescission  is 
bad.  ElUson  v.  Grocery  Ck).,  69  W.  Va.  380, 
71  S.  B.  391,  88  L.  R.  A.  (N.  S.)  639;  Me- 
chem  on  Sales,  {  816.  We  seem  to  be  com- 
mitted to  the  principle  followed  by  the  Eng- 
lish courts,  that  an  executed  sale  cannot  be 
rescinded  for  a  breach  of  warranty,  unac- 
companied by  fraud,  or  an  agreement  to 
rescind.  Manufacturing  Co.  v.  Pipe  Co.,  74 
W.  Va.  228,  81  S.  B.  97a 

[3]  Coupled  with  the  unexplained  delay  in 
making  inspection  from  date  of  receiving 
the  goods,  September  1st  to  October  5th,  is 
part  payment  25  days  after  discovery  of 
breach  of  warranty.  Unexplained  delay  in 
making  inspection  after  receipt  .of  the  ar- 
ticle sold  has-been  held  to  be  fatal  to  the 
right  to  rescind.  Noble  v.  BurweU,  96  Me. 
73,  51  Atl.  244.  The  right  of  inspection  in 
sales  of  this  character  is  always  accorded 
to  the  buyer,  but  it  must  be  asserted  within 
a  reasonable  time  after  the  goods  are  de- 
livered, and  if  he  takes  possession  with  fuU 
opportunity  of  inspection,  and  afterwards 
exercises  dominion  over  the  goods,  makes 
payment  in  cash  or  by  note  or  like  obliga- 
tion, he  will  be  deemed  to  have  waived  his 
right  of  InsitectioUt  and  to  have  relied  upon 
the  warranty. 

"According  to  the  view  taken  in  most  cases 
after  the  buyer  under  an  executory  contract  of 
sale  has  had  an  opportunity  to  examine  the 
article,  and  accepts  it,  as  fulfilling  the  contract, 
he  is  eonduded  by  such  acceptance  and  cannot, 
in  the  absence  of  fraud  or  express  warranty,  al- 
lege its  defective  quality.  Thus,  acceptance 
after  inspection  or  fair  opportunity  to  inspect 
it,  of  wheat  famished  under  a  contract  for 
wheat  of  a  certain  grade,  precludes  the  buyer 
from  denying  that  the  contract  was  satisfied.'' 
23  B.  C.  li.  p.  1439,  f  264. 

The  plea  says  that,  relsrlng  upon  the  war- 
ranties and  description  of  the  sugar,  the 
three  acceptances  were  made  on  September 
80,  which  was  9  days  after  it  had  received 
the  sugar  in  its  warehouse.  It  had  ample 
time  for  inspection.  The  fact  that  the  sugar 
was  in  bags  does  not  preclude  inspection  or 
relieve  from  the  duty  to  inspect.  Proctor  v. 
Spratley,  78  Va.  254.  It  is  well  settled  in 
this  state  that,  where  the  contract  is  ex- 
ecuted, and  warranty  la  relied  upon,  re- 
scission cannot  be  had.  Ellison  v.  Grocery 
Co.,  supra;  Manufacturing  Co.  v.  Pipe  Co., 
supra.  The  plea  being  one  setting  up  re- 
scission, cannot  be  good  as  a  plea  for  breach 
of  warranty.  If  there  was  a  rescission,  then 
there  was  no  contract  In  existencOi^  and 
there  could  be  no  breach  of  a  contract  not 
in  existence.  We  do  not  mean  to  say  that 
the  case  Is  not  such  that  a  proper  idea  of 
a  breach  of  warranty  may  not  be  filed,  con- 


taining the  proper  averments  of  resulting 
damages. 

Can  this  plea  be  considered  as  a  notice  of 
recoupment  to  the  acc^tancee  sued  on?  Be- 
coupment  in  its  nature  acknowledges  the 
contract,  the  acceptance  of  the  goods  pur- 
chased, and  demands  an  abatement  of  the 
purchase  price  to  the  amount  of  damages 
sustained  by  a  breach  of  the  warranty.  The 
plea  asks  for  recovery  of  ^,012.61,  the 
amount  of  the  accepted  draft  paid  October 
30,  1920,  above  the  amount  ol  the  two 
drafts  sued  on.  A  recovery  over  in  excess 
of  the  sum  sued  for  cannot  be  had  under 
recoupment  Ohio  River  Contract  Co.  v. 
Smith,  76  W.  Va.  508, 85  S.  E.  671.  Damages 
may  be  recouped  under  the  general  issue  but 
notice  thereof  must  be  given  that  on  the 
trial  defendant  will  daim  to  have  such  dam- 
ages recouped.  Such  notice  Is  required  to 
prevent  surprise  and  also  to  show,  if  a  sub- 
sequent suit  be  brought  by  defendant  against 
plaintifF,  that  In  fact  the  damages  claimed 
were  really  recouped  in  the  first  suit  Ster- 
ling Organ  Co.  v.  House,  25  W.  Va.  64 ;  Pow- 
ell V.  Love,  36  W.  Va.  96,  14  S.  E.  405.  It 
is  iargued  that  this  plea  should  be  treated 
as  a  notice  of  recoupment  under  Myers  v. 
Cook,  87  W.  Va.  265,  104  S.  E.  593.  In  that 
case  the  trial  was  had  with  the  two  special 
pleas  filed,  one  for  injury  by  misrepresenta- 
tion and  the  other  for  loss  of  a  substantial 
part  of  the  consideration  of  the  notes  sued 
on,  and  evidence  was  introduced  under  them 
without  objection.  The  parties  and  the 
court  treated  the  pleas  as  such  notices,  and 
there  was  no  surprise.  Here  objection  is 
made  to  the  filing  of  this  plea.  Its  suffi- 
ciency is  questioned  as  a  pleading  before 
trial.  We  do  not  think  Myers  v.  Cook  is 
authority  for  holding  this  plea  No.  3  good 
as  a  notice  of  recoupment  The  motion  to 
strike  requires  us  to  pass  upon  its  legal  in- 
tendment and  elTect  Its  form  and  sub- 
stance make  it  nothing  more  than  a  de- 
fense of  legal  rescission  for  breach  of  war- 
ranty, and  that,  by  reason  of  defendant's 
rescission,  it  is  entitled  to  a  return  of  its 
purchase  money  and  cancellation  of  the  ac- 
cepted drafts,  thus  placing  the  parties  in 
statu  quo.  The  motion  to  strike  out  plea 
No.  3  should  have  been  sustained. 

Plea  No.  4  alleges  that  on  June  26,  1920, 
defendant  ordered  from  plaintiff  804  bags 
of  extra  fine  granulated  sugar  of  the  kind 
and  quality  described  in  plea  No.  3  and  with 
like  warranty,  which  sugar  was  re{:eived  by 
defendant  on  August  26,  1920,  and,  relying 
upon  the  warranty,  ins];>ection  was  not  made, 
and  the  sugar  was  paid  for  on  September  10,' 
following)  that  complaints  having  been 
made  by  defendant's  customers  to  whom  a 
portion  of  the  shipment  had  been  sold,  in- 
spection was  made  of  what  remained  on 
October  5,  when  it  was  discovered  that  the 
sugar  was  not  of  the  kind,  grade,  or  quality 
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contracted  for,  so  notified  plaintiff,  and  that 
it  rejected  the  sugar  and  requested  plaintiff 
to  take  said  sugar  off  its  hands,  or  indicate 
what  disposition  should  be  made  of  it;  that 
on  November  5  defendant  further  notified 
plaintiff  that  there  were  other  objections  to 
the  sugar,  that  it  had  a  yellow  color,  and 
then  requested  an  adjustment  covering  su- 
gars delivered  and  rejected;  that  plaintiff 
refused  to  take  back  the  sugar,  repRj  any 
of  the  purchase  money,  or  make  any  adjust- 
ment; that  S66  bags  then  remained  in  de- 
fendant's hands  unsold,  which  the  plea  offers 
to  return ;  that  the  amount  paid  for  the  bags 
on  its  hands  and  which  it  offers  to  return, 
was  $12,653.02 ;  that  defendant  did  not  real- 
ize the  cost  of  the  238  bags  of  the  shipment 
which  it  sold;  and  that  there  was  a  total 
failure  of  consideration  for  the  666  bags  re- 
maining; and  that  defendant  is  entitled  to 
recover  the  price  it  paid  for  the  566  bags, 
$12,653.92,  which  is  a  certain  and  liquidated 
sum,  and  Is  entitled  to  offset  said  sum 
against  the  plaintiff's  demands.  It  will  be 
observed  that  this  plea  sets  up  a  claim  aris- 
ing from  a  different  transaction  than  that 
out  of  which  plaintiff's  claim  arises,  and  can- 
not be  the  subject  of  recoupment  in  this 
action. 

[4,  5]  It  Is  not  dear  whether  this  plea  is 
for  rescission  or  for  breach  of  warranty.  It 
is  not  good  as  a  plea  of  rescission  because  a 
rescission  must  be  in  toto;  it  cannot  be  re- 
scinded in  part  Clark  on  C!ontractB,  p.  350; 
Tiffany  on  Sales,  p.  Ill;  Mechem  on  Sales, 
§  1398 ;  Contract  Co.  v.  Smith,  76  W.  Va.  503, 
85  S.  B.  671 ;  Shoe  Co.  v.  Prince,  51  W.  Va. 
511,  41  S.  E.  907.  A  part  of  the  sugar,  238 
bags,  had  be^i  sold  by  defendant,  as  the 
plea  shows,  and  it  was  impossible  to  place 
the  plaintiff  in  statu  quo.  There  could  be 
no  total  rescission  of  the  contract,  no  re- 
turn of  the  entire  purchase.  If  the  plea 
can  be  construed  as  setting  up  a  claim  for 
damages  for  breach  of  the  warranty,  the 
question  arises  whether  the  damages  are 
shown  to  be  liquidated  so  as  to  be  proper  as 
an  offset  to  the  plaintiff's  demands.  It  is  in- 
sisted that  the  damages  on  the  566  bags 
which  are  offered  to  be  returned  are  liqui- 
dated and  certain;  that  the  aggregate  num- 
ber of  pounds  multiplied  by  the  price  at 
which  they  were  purchased,  22.813  cents, 
will  give  the  exact  amount  of  damages  to 
which  defendant  is  entitled.  This  conten- 
tion leaves  out  of  consideration  the  value  of 


the  566  bags  which  are  in  possession  of  de- 
fendant and  which  are  its  property.  That 
value  is  uncertain.  It  would  be  a  question 
for  the  jury  upon  evid^ice  as  to  its  value. 
It  would  be  different  if  there  was  a  rescis- 
sion and  return  of  the  sugar;  then  the  sum 
would  be  liquidated,  easily  ascertained.  But 
a  claim  for  breach  of  warranty  presupposes 
a  completed  sale,  and  the  true  measure  of 
damages  for  a  breach  is  the  difference  be- 
tween the  sale  price  of  the  sugar  and  its 
actual  value  at  the  time  of  the  delivery. 
Wllliston  on  Sales,  p.  1018,  f  613 ;  Eagle  Co. 
v.  Pipe  Co.,  74  W.  Va.  228,  81  S.  B.  976. 

There  are  some  instances  where  the  buyer 
suffers  special  or  consequential  damage,  tSLT 
exceeding  the  value  of  the  goods,  and  if  they 
are  the  result  of  a  breach  of  the  warranty, 
naturally  flowing  therefrom,  he  is  generally 
allowed  ta  recover  them  in  a  proper  action. 
If  a  buyer  could  return  goods  and  at  the 
same  time  sue  for  a  breach  of  the  warranty, 
his  damages  would  be  liquidated,  amount- 
ing to  the  price  paid,  in  the  absence  of  spe- 
cial consequential  damages.  Defendant  has 
no  legal  right  to  cancel  the  contract  and  re- 
turn the  566  bags,  and  Its  damages  for  the 
breach  are  dependent  upon  the  difference 
between  the  value  of  the  sugar  purchased 
and  the  value  of  the  sugar  furnished.  The 
statement  in  the  plea  that  the  damages  to 
which  defendant  is  entitled  to  offset  are  rep- 
resented by  the  amount  of  the  purchase  price 
paid  for  the  bags  remaining  on  hand,  does 
not  make  the  damages  liquidated.  The  oth- 
er facts  set  out  in  the  plea  show  that  such 
damages  are  uncertain  and  unliquidated. 
Where  there  are  no  means  of  accurate  esti- 
mation of  damages  furnished  by  the  terms 
of  the  contract,  the  damages  are  unliquidat- 
ed. The  accuracy  alleged  in  the  plea,  cal- 
culation of  the  amount  based  upon  the  pur- 
chase price  of  the  goods  remaining,  .Is  found- 
ed on  a  false  premise,  namely,  the  right  to 
return  the  bags  on  hand.  We  do  not  think 
the  damages,  as  alleged  in  the  plea,  are  liq- 
uidated, and,  having  arisen  in  a  different 
transaction  than  that  sued  on,  cannot  be 
pleaded  as  a  recoupment  Van  Raalte  v. 
Solof,  89  W.  Va.  66,  108  S.  B.  488;  Pottery 
Co.  T.  Parker,  86  W.  Va.  583,  104  S.  E.  51. 

We  are  of  the  opinion  that  special  pleas 
Nos.  3  and  4  should  have  been  rejected,  and 
so  answer  the  question  certified. 

Reversed  and  certified  back. 


W.Va.)  MABKS  V. 

(Ul 
(90  W.  Va.  702) 

MARKS  V.  MITCHELL  et  al. 

(Sapreme  Court  of  Appeals  of  West  Virgixiia. 

April  11,  1922.) 

(SyUahut  hy  the  Court) 

1.  Appeal  and  error  <9=>30a— Order  quashing 
attachment  issued  in  chanoery  court  cannot 
he  corrected  on  oertlfloate. 

An  order  quashing  an  attachment  issaed  in 
a  chancery  cause,  .if  erroneous,  can  be  correct- 
ed in  this  court  only  on  appeal.  It  has  no  juris- 
diction to  make  such  correction  upon  certificate 
under  the  second  paragraph  of  section  1,  c  135, 
Code  (Code  Supp.  1918»  f  4981). 

2.  Divorce  ^s>245(3)— Where  wife  was  de- 
oreed  an  absolute  divorce  and  cause  dropped 
from  docket  and  later  reinstated  without  oth- 
er notice  to  husband  than  publication,  an 
alimony  decree  then  rendered  is  void. 

A  decree  was  entered,  granting  an  absolute 
divorce  to  the  wife,  but  nothing  was  stated 
therein  as  to  the  custody  of  the  infant  children 
of  the  parties  or  as  to  alimony  for  the  wife, 
and  the  cause  was  dropped  from  the  docket; 
at  a  subsequent  term,  on  motion  of  the  wife, 
the  cause  was  reinstated  on  the  docket,  without 
notice  to  the  husband  other  than  by  order  of 
publication,  and  a  decree  was  then  entered, 
awarding  the  custody  of  the  children  to  the  wife 
and  also  permanent  alimony.  Such  decree,  in 
eo  far  as  it  awards  alimony,  is  void. 

3.  Divorce  <S=»27I— Wife'a  bill  to  enforce  ali- 
mony decree  and  for  necessaries  furnished 
held  not  subject  to  general  demurrer,  al- 
though based  la  part  on  void  decree^ 

Subsequently  the  wife  filed  her  bill  to  en- 
force her  decree  for  alimony  as  a  lien  upon  de- 
fendant's land  and  also  to  obtain  a  decree  for 
necessaries  furnished  by  her  for  the  support  of 
the  children,  procured  an  attachment  against 
the  land  and  asked  that  it  might  be  sold  to  sat- 
isfy both  liens.  Such  bill  is  good  as  against  a 
general  demurrer,  notwithstanding  it  is  in  part 
based  on  such  void  decree. 

Case  Certified  from  Circuit  Court,  Sum- 
mers County. 

Suit  in  chancery  by  Myrtle  Marks  against 
J.  D.  Mitchell,  her  former  husband,  and  oth- 
ers, certified  to  the  Supreme  Court  of  Ai>- 
peals  and  judgment  asked  on  certain  ques- 
tions. Reversed,  and  demurrer  to  bill  over- 
ruled. 

Adrian  D.  Daly,  of  Hintoo,  for  plaintiff. 

Thomas  N.  Read,  of  Hinton,  for  defendant 
lantha  Mitchell. 

MEREDITH,  J.  ,  By  decree  of  the  circuit 
court  of  Summers  county,  October  9,  1918, 
Myrtle  Mitchell  was  granted  an  absolute  di- 
vorce from  J.  D.  Mitchell,  the  principal  de- 
fendant in  this  cause.  She  has  since  remar- 
ried and  institutes  this  sxiit  under  her  presr 
ent  name  of  Myrtle  Marks.  She  and  her  first 
husband  had  two  infant  children,  but  in 
the  original  decree  of  divorce  nothing  was 
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said  as  to  their  custody  or  maintenance,  or 
as  to  alimony  for  the  plaintiff.  Upon  the 
entry  of  that  decree,  the  cause  appears  to 
have  been  dropped  from  the  docket.  At  a 
subsequent  term,  on  March  11,  1919,  the 
cause  was  reinstated  upon  the  docket  upon 
order  of  publication,  the  defendant  being 
then  a  nonresident  He  made  no  personal 
ai^earance  in  the  subsequent  proceedings. 
On  that  day  the  court  entered  another  decree 
awarding  the  custody  of  the  two  children  to 
the  plaintiff  and  $50  per  month  as  permanent 
alimony  for  the  support  of  the  plaintiff  and 
the  two  children,  and  authorized  execution 
to  be  issued  therefor.  On  August  11,  1921, 
execution  was  issued  for  the  amount  then 
accrued  under  the  decree,  $1,450,  which  exe- 
cution was  returned  by  the  sheriff  "no  prop- 
erty found." 

On  August  13, 1921,  the  plaintiff  instituted 
this  suit  in  chancery  against  her  former  hus- 
Jmnd,  J.  D.  Mitchell,  by  filing  her  affidavit 
for  attachment  for  the  sum  of  $1,450,  stating 
therein  that  the  claim  was  for  support  and 
necessaries  furnished  by  her  for  defendant's 
infant  children  between  March  11,  1919,  and 
August  11,  1921,  and  that  defendant  implied- 
ly promised  to  pay  the  same,  and  that  he  was 
a  nonresident.  That  same  day*  the  attach- 
ment was  levied  on  his  interest  in  a  house 
and  lot  in  Hinton,  which  he  owned  lointly 
with  a  brother  and  three  sisters,  subject  to 
his  mother's  right  of  dower,  and  a  notice  of 
the  pending  suit  was  filed  in  the  county 
clerk's  office.  No  summons  was  issued  in  the 
cause  until  September  3,  1921,  when  process 
was  issued  for  J.  D.  Mitchell,  his  mother, 
lantha  Mitchell,  Fred  Mitchell,  Grace  Mitch- 
ell, Margaret  Gwinn,  Clara  Cover,  the  First 
National  Bank  of  Hinton,  and  C.  B.  Bryant. 
The  bank,  lantha  Mitchell,  Grace  Mitchell, 
and  Margaret  Gwinn  were  personally  served 
with  process.  At  September  rules  an  order 
of  publication  was  awarded  as  to  J.  D. 
Mitchell,  Fred  Mitchell,  and  Clara  Cover, 
and  returned  executed  at  October  rules.  Also 
on  September  5,  a  second  order  of  attach- 
ment was  issued  on  which  lantha  Mitchell 
and  First  National  Bank  of  Hinton  were 
summoned  as  garnishees.  At  the  succeeding 
October  term  the  bank  and  one  W.  H.  Rob- 
erts, as  garnishees,  filed  their  answers,  deny- 
ing any  liability  to  their  codefendant,  J.  D. 
Mitchell.  From  the  record  before  us  there 
is  nothing  to  show  that  Roberts  was  sum- 
mon^ as  a  garnishee  or  made  a  party  to 
the  proceedings,  but  by  order  entered  on 
November  4th,  the  bank  and  Roberts  were 
each  discharged  from  the  suit 

On  November  2,  1921,  the  cause  came  on 
to  be  heard  upon  the  bill  md  exhibits,  pro- 
cess duly  executed  on  those  personally 
served,  order  of  publication  as  to  the  non- 
resident defendants  and  upon  the  attach- 
ment issued   August   13th,    the   levy   made 
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thereon,  together  with  the  affidaylt  for  the 
attachment,  notice  of  lis  pendens  filed  on 
August  Idth  and  upon  the  demurrer  of  the 
defendant,  lantha  Blitchell,  to  the  bill,  and 
upon  the  answer  of  lantha  Mltch^  thai 
filed,  and  general  replication  thereto,  and  up- 
on the  motion  of  lantha  Mitchell,  Grace 
Mitchell,  Margaret  Gwinn,  and  the  First 
National  Bank  of  Hlnton  to  quash  the  at- 
tachment issued  on  August  13th,  and  upon 
the  return  and  levy  of  the  same.  The  court 
thereupon  adjudged  that  the  plaintiff's  decree 
for  permanent  alimony  entered  in  the  divorce 
proceedings  on  March  11,  1919,  was  void  be- 
cause of  defendant's  want  of  personal  serr- 
ice  of  notice  of  the  reinstatement  of  the 
cause  on  the  docket,  mie  court  also  sus- 
tained the  demurrer  to  the  bill  interposed  by 
lantha  Mitchell  and  quashed  the  attachment 
issued  on  August  13th,  on  the  ground  that 
no  process  or  suntmons  was  issued  in  this 
cause  until  September  8»  1921,  and  adjudged 
that  the  notice  of  lis  pendens  issued  and 
recorded  August  13th  was  not  issued  or  re- 
corded in  a  pending  suit,  the  court  in  effect 
adjudging  that  the  issuance  of  a  foreign  at- 
tachment without  the  issuance  also  of  a 
summons  or  order  of  publication  is  not  the 
conmiencement  or  institution  of  a  suit  and 
decreed  that  this  suit  was  not  pending  as  to 
the  defendant  J.  D.  Mitchell  or  any  of  the 
othei^  defendants  until  September  3,  1921, 
that  being  the  date  of  the  issuance  of  the 
summons. 

Thereupon  the  court  certified  to  and  asked 
the  judgment  of  this  court  upon  the  suffi- 
ciency of  the  affidavit  for  the  original  attach- 
ment, the  attachment  order  and  return  there- 
on, the  second  attachment  and  return  there- 
on, the  sunttngns  issued  in  the  cause,  the 
bill  of  complaint,  the  d^nurrer  and  answers 
to  said  bill,  the  order  of  publication  issued 
at  September  rules,  the  decree  of  March  11, 
1919,  for  permanent  alimony,  and  the  execu- 
tion Issued  August  11,  1921,  with  the  return 
thereon. 

[1]  In  this  proceeding  the  court  cannot 
pass  upon  the  order  quashing  the  attachment. 
The  court  below,  as  well  as  counsel  for  the 
parties,  seem  to  have  overlooked  the  fact 
that  under  the  first  paragraph  of  section  1 
of  chapter  135,  Ck>de  (Code  Supp.  1918,  { 
4981),  an  order  quashing  an  attachment  is  an 
appealable  order;  such  an  order  cannot  be 
reviewed  In  this  court  npoa  certificate,  as 
provided  In  the  second  paragraph  of  that 
section.  In  the  case  of  Heater  v.  Lloyd,  85 
W.  Va.  670, 102  S.  E.  228,  Judge  Lynch  says : 

"The  effect  of  the  provisionB  of  that  statute 
is  to  drcnmscribe,  restrict,  and  limit  the  right 
of  this  court  to  entertain  and  decide  only  ques- 
tions immediately  arising  in  the  preliminary 
stages  of  a  controversy,  that  is,  mere  inter- 
locutory orders,  not  those  fully  and  completely 
terminating  the  action  or  suit  by  final  judgment 
or  decree.  To  obtain  relief  from  an  erroneous 
Judgment  or  decree  the  party  aggrieved  must 


resort  to  the  usual  writs  provided  by  law  for 
that  purpose,  and  not  to  those  provided  for  a 
special  purpose."* 

To  the  same  effect  Is  the  case  of  Plttsborgh 
&  West  Virginia  Gas  Co.  v.  Shreve,  90  W. 
Va.  277, 110  S.  B.  714,  decided  at  this  term. 

It  will  be  observed  that  und»  the  second 
paragraph  of  that  statute  this  court,  in  re- 
viewing matters  preseited  upon  certificate  of 
the  trial  court,  is  limited  in  Its  jurlsdictloD 
to  "any  question  arising  upon  the  sufficiency 
of  a  summons  or  return  of  service,  or  chal- 
lenge of  the  sufficiency  of  a  pleading.**  But 
where  the  trial  court  has  passed  upon  the 
sufficiency  of  the  summons  or  return  of  serv- 
ice or  the  suffid^icy  of  a  pleading,  and  In 
doing  so  has  entered  an  order  which  may  "he 
reviewed  by  appeal  or  writ  of  error,  as  pro- 
vided for  in  the  first  paragraph,  this  court 
can  review  such  order  only  by  some  one  of 
the  usual  writs  by  way  of  appellate  proce- 
dure. For  ezanfple,  in  the  case  of  Heater  v. 
Uoyd,  it  was  held  that  this  court  might 
properly  consider  the  correctness  of  the  rul- 
ing of  the  trial  court  in  sustaining  a  demur- 
rer to  a  bill,  but  where  the  court  has  taken 
the  further  step  and  has  dismissed  the  bill 
as  to  one  or  more  of  the  parties  defendant, 
such  acticm  because  of  Its  finality  as  to  those 
dismissed  from  the  suit,  if  erroneous,  cannot 
be  corrected  by  this  court  as  to  those  dismiss- 
ed therefrom,  except  upon  appeal.  To  tbe 
same  effect  is  the  holding  In  the  case  of 
Qkb  Company  v.  Shreve.  Inattention  to  this 
distinction  by  trial  courts  and  counsel  may 
defeat  the  very  purpose  of  the  second  para- 
graph of  the  statute  and  lead  to  costly,  if 
not  fatal,  delays.  This  court  will  therefore 
not  review  the  action  of  the  circuit  court  in 
quashing  the  attachment;  It  has  no  juris- 
diction to  do  BO  in  this  proceeding;  it  can- 
not review  it  except  upon  ai^>eaL 

We  have  also  been  asked  to  pass  upon 
the  sufficiency  of  the  summons  and  order  of 
publication.  They  appear  to  be  regular  upon 
their  face  and  no  objection  has  been  made  to 
either  in  that  respect  But  In  that  connec- 
tion we  are  asked  to  determine  whether  the 
commencement  of  the  suit  dates  from,  the 
issuance  and  levy  of  the  attachment,  August 
13th,  or  from  the  Issuance  of  the  summons, 
S^tember  3d.  This  is  the  key  to  the  whole 
case,  as  it  appears  from  lantha  Idtchell's 
answer  that,  subsequent  to  the  levy  of  the 
attachmenf  and  recording  of  the  lis  pendens 
and  before  September  3d,  the  date  of  the 
sununons,  J.  D.  Mitchell  conveyed  his  interest 
in  the  lot  levied  on  to  one  W.  H.  Robots, 
and  the  question  arises  whether  Roberts  Is 
bound  by  that  recorded  notice.  W&s  that  a 
notice  in  a  pending  suit?  Plaintiff  did  not 
challenge  the  sufficiency  of  the  answer  of 
lantha  Mitchell  but  merely  replied  to  it  gen- 
erally. Therefore,  this  question  nowhere 
arises  upon  the  sufficiency  of  any  summons 
or  return  of  service,  or  challenge  of  a  plead 
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Ins,  80  as  to  give  tills  court  jurisdiction  to 
determine  the  matter  upon  certificate.  Tyler 
▼.  Wetzel,  86  W.  Va.  378,  101  S.  B.  726.      » 

[2]  As  the  court  sustained  the  danurrer 
of  lantha  MltcheU  to  the  biU,  but  did  not 
enter  a  final  order  dismissing  it,  this  court 
can,  upon  certificate,  pass  upon  the  suflELden- 
cy  of  the  tilL  Plaintiff's  bill  is  based  upon, 
first,  her  decree  for  alimony  entered  in  the 
dlTorce  suit,  amounting  to  $1,450,  and  there 
Is  exhibited  therewith  a  copy  of  that  decree ; 
second,  upon  her  account  or  claim  for  $1,450 
for  necessaries  exx)ended  by  her  for  the  supr 
port  of  defendant's  children  between  the  11th 
of  March,  1919,  and  the  institution  of  this 
Bultf  supported  by  the  order  of  attachment 
issued  in  the  cause  and  the  levy  made  thei'e^ 
on«  The  order  of  attachment  and  levy  are 
exhibited  with  the  bilL  Plaintiff  not  only 
alleges  that  her  decree  for  permanent  ali- 
mony Is  a  binding  and  subsisting  lien  upon 
the  real  estate  of  the  defendant,  J.  D.  Mitch- 
ell, but  also  that  her  attachment  for  the  sum 
of  $1,460  for  necessaries  furnished  his  chil- 
dren is  a  binding  and  subsisting  lien  on  said 
real  estate.  The  bill  shows  that  James 
Mitchell*  the  father  of  J.  D.  MltcheU,  died 
intestate  in  1920,  leaving  as  his  only  heirs 
the  defendants,  J.  D.  Mitchell,  Fred  Mitchell, 
Grace  Mitchell,  Margaret  Gwlnn,  Clara 
Gover,  and  lantha  Mitchell,  his  widow,  and 
at  the  time  of  his  death  he  was  the  owner 
in  fee  of  a  lot  in  the  city  of  Hinton;  that  J. 
D.  Mitchell  Is  the  owner  of  an  undivided  one- 
fifth  Interest  in  said  lot,  subject  to  the  dower 
interest  of  lantha  Mitchell.  The  bill  further 
alleges  that  the  First  National  Bank  of 
Hinton  obtained  a  Judgment  against  J.  D. 
Mitchell  and  O.  B.  Bryant,  his  surety,  in  1911, 
but  that  this  judgment  has  been  paid,  and 
that  there  are  no  liens  against  the  defendant 
J.  D.  Mitchell's  real  estate,  other  than  the 
liens  held  by  the  plaintiff;  that  the  rents, 
issues,  and  profits  from  his  real  estate  will 
not  in  five  years  be  sufficient  to  pay  off  and 
discharge  the  liens  thereon  and  the  costs  of 
suit*  and  plaintiff  prays  for  a  decree  fixing 
the  amount  of  her  debt  against  the  defendant 
J.  D.  Mitchell,  and  for  a  reference  to  ascer- 
tain the  liens  and  priorities  against  his  real 
estate  and  for  a  sale  thereof  to  pay  off  and 
discharge  the  liens  and  for  general  relief. 

Upon  demurrer,  counsel  for  lantha  Mitch- 
ell point  out  that  the  decree  for  permanent 
alimony,  amounting  to  the  sum  of  $1,460  at 
the  institution  of  this  suit,  being  one  of  the 
claims  upon  which  this  suit  Is  based,  is  void, 
and  that  the  bill  and  the  exhibit  of  that 
decree  so  show  on  their  face.  We  think  that 
is  true;  there  was  no  personal  service  upon 
the  defendant  J.  D.  Mitchell,  nor  appearance 
by  him  in  the  original  divorce  suit  after  the 
cause  had  been  droiHPCd  from  the  docket 
which  would  warrant  the  court  to  enter  a 
personal  decree  against  him  for  the  pay- 
ment of  alimony.  From  the  time  the  cause 
was  dropped  from  (he  docket,  J.  D.  Mitchell 


MITCHELIi  765 

8.B.) 

was  not  pers<mally  in  the  case;  this  record 
does  not  affirmatively  show  that  he  was 
personally  served  with  summons  at  any  stage 
of  the  suit  for  divorce,  but  even  had  he 
been  served  in  person  or  had  he  appeared  in 
the  original  divorce  proceedings  up  to  the 
entry  of  the  final  decree  granting  the  divorce 
on  October  9,  1918,  that  decree  was  final. 
After  the  adjournment  of  that  term,  the 
court  had  no  Jurisdiction  to  modify  the  de- 
cree so  as  to  enter  a  decree  for  alimony  with- 
out personal  service  of  notice  to  the  defend- 
ant, or  by  his  appearance  in  the  subsequent 
proceedings.  Phillips  v.  Phillips,  24  W.  Va. 
591.  See,  also,  McCoy  v.  McCoy,  9  W.  Va. 
443;  Coleman  v.  Waters,  13  W.  Va.  278; 
Barrett  y.  McAUister,  33  W.  Va.  738,  11  S. 
B.  220;  Fowler  v.  Lewis,  86  W.  Va.  112,  14 
S.  B.  447 ;  Dixon  v.  Dixon,  73  W.  Va.  11,  79 
S.  E.  1016.  We  have  no  hesitation  In  saying 
that  the  decree  entered  March  11,  1919,  in 
so  far  as  it  adjudged  alimony  to  the  plain- 
tiff, is  void. 

[8]  But  counsel  for  defendant  overlook  one 
vital  matter  in  the  bill;  plaintiff  also  claims 
the  sum  of  $1,450  for  necessaries  furnisbed 
to  the  two  Infant  children  of  the  defendant 
J.  D.  Mitchell,  and  for  which  the  Mil  alleges 
the  defendant  is  liable  to  the  plaintiff,  and 
to  recover  which  she  sued  out  her  attach- 
ment. The  fact  that  she  may  claim  to  have  a 
decree  for  the  same  debt  or  account  does  not 
destroy  the  effect  of  her  averment  in  the 
bill  that  the  defendant  owes  her  this  debt 
on  account,  besides  it  does  not  affirmatively 
appear  that  the  decree  for  alimony  and  the 
claim  for  necessaries  furnished  the  children 
represent  one  and  the  same  claim.  If  the 
plaintiff  had  not  mentioned  in  her  bill  the 
decree  of  March  11,  1919,  there  could  be  no 
question  but  that  her  bill  properly  made  out 
a  case  against  the  defendant  J.  D.  Mitchell. 
There  is  no  averment  in  the  bill  showing  the 
necessity  or  propriety  of  making  lantha 
Mitchell  a  party  thei^eto.  She  was  probably 
made  a  party  because  of  her  dower  interest 
In  the  real  estate  owned  by  James  Mitchell 
in  his  lifetime,  and  in  which  the  defendant 
J.  D.  Mitchell  had  a  one-fifth  interest,  sub- 
ject to  her  dower,  but  in  a  suit  of  this  char- 
acter we  can  see  no  necessity  or  propriety  In 
making  her  a  party  on  that  account.  She 
was  also  summoned  as  a  garnishee  under  the 
second  order  of  attachment,  but  there  is  no 
averment  in  the  bill  showing  her  liability 
to  the  defendant  J.  D.  Mitchell  for  any  debt, 
or  for  any  effects  of  J.  D.  Mitchell  in  her 
hands,  so  the  action  of  the  court  would  have 
been  proper  In  sustaining  the  demurrer  had 
it  limited  its  action  to  her  interests,  but  the 
court  sustained  the  demurrer  to  the  whole 
bill  and  adjudged  that  the  bill  was  not  suffi- 
cient in  law.  We  think  the  bill  is  a  good 
bill  as  to  the  defendants  J.  D.  Mitchell,  First 
National  Bank  of  Hinton,  and  C.  B.  Bryant, 
and  the  court  erred  in  sustaining  the  demur 
rer  of  lantha  Mitchell  to  the  whole  bilL    Be- 
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sides,  sbe  has  no  legal  interest  in  the  con- 
troversy between  the  plaintiff  and  J.  D. 
Mitchell,  which  would  entitle  her  to  enter  a 
demurrer  ^in  that  respect. 

The  bill  is  sufficient  as  to  the  defendants 
J.  D.  Mitchell,  First  National  Bank  of  Hln- 
ton,  and  0.  B.  Bryant,  and  the  demurrer 
should  have  been  overruled,  and  the  action 
of  the  circuit  court  in  sustaining  the  denmr- 
rer  will  be  reversed,  and  it  will  be  so  certi- 
fied. 


(90  W.  Va.  738) 

STATE  V.  LANTZ. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  11,  1922.) 

(8yUahu9  hy  the  Court.) 

1.  Indictment  and  information  ^s»li0(3)— Or- 
dinarily an  indictment  charging  offense  in  the 
language  of  the  statute  Is  sufficient. 

Ordinarily,  where  a  statute  creating  an  of- 
fense containB  a  statement  of  all  of  the  facts 
necessary  to  constitute  it,  an  indictment  charg- 
ing such  offense  in  the  language  of  the  statute 
is  sufficient. 

2.  Indictment  and  Information  ^=»86(3)— In- 
dictment charging  violation  of  speed  law  held 
not  bad  beoause  failing  to  charge  particular 
place  of  offense. 

An  indictment,  charging  a  violation  of  a 
statute  prohibiting  the  operation  of  motor  ve- 
hicles upon  certain  parts  of  the  public  roads 
in  excess  of  a  certain  speed,  is  not  bad  because 
it  fails  to  charge  the  particular  point  or  place 
at  which  the  alleged  offense  was  committed,  the 
act  charged  to  have  been  committed  being  a 
violation  of  the  law,  if  committed  anywhere 
within  the  county. 

3.  Crimlnai  law  ^=»I3— A  statute  creating  an 
offense  should  deflne  the  neceesary  acfs  with 
such  certainty  that  one  may  know  when  be  is 
vioiatiug  it. 

An  act  of  the  Legislature  (Laws  1921,  c 
112),  creating  a  statutory  offense,  should  define 
the  acts  necessary  to  constitute  such  offense 
with  such  certainty  that  a  person  may  deter- 
mine whether  or  not  he  has  violated  the  law  at 
the  time  he  does  the  act,  which  is  charged  to 
be  a  violation  thereof. 

4.  Constitutional  law  ^=:»258  »  Criminal  law 
^S5>  1 3— Highways  ^»  1 66— Act  malcing  it  a 
crime  to  operate  an  automobile  not  under 
control  around  curve  held  invalid  as  violative 
of  the  due  process  provision  of  Constitution 
and  void  for  uncertainty. 

An  act  of  the  Legislature  (Laws  1921,  c 
112),  making  it  a  crime  to  operate  an  auto- 
mobile around  a  curve  on  a  public  road  with- 
out having  the  same  under  control,  or  without 
reducing  the  speed  thereof  to  a  reasonable  and 
proper  rate,  is  violative  of  sections  10  and  14 
of  article  3  of  the  Constitution  of  this  state, 
and  is  void  for  uncertainty  and  indefiniteness. 

CJertified    Questions   from    Circuit   Court, 
Barbour  County. 


Grant  Lantz  was  indicted  for  driving  and 
operating  a  motor  vehicle  around  a  curve 
without  having  the  same  under  control  and 
without  reducing  the  speed  to  a  reasonable 
and  proper  rate,  and  his  motion  to  quash 
was  overruled,  and  the  questions  certified. 
Motion  to  quash  indictment  sustained. 

E.  T.  England,  Atty.  Gen.,  and  K.  D^mis 
Steed,  Asst.  Atty.  Gen.,  for  the  Stata 

J.  Blackburn  Ware,  of  Belington,  for  de- 
fendant 

RITZ,  J.  The  circuit  court  of  BartMur 
county,  having  overruled  a  motion  to  quash 
an  indictment  charging  that  the  defendant 
did  drive  and  operate  a  motor  vehicle,  to 
wit,  an  automobile,  around  a  curve  in  the 
public  road  of  Union  district,  Barbour  coun- 
ty, without  having  said  automobile  under 
control,  and  without  reducing  the  speed  to 
a  reasonable  and  proper  rate,  certifies  the 
questions  arising  upon  such  motion  to  this 
court 

[1 , 2]  The  indictment  is  based  upon  provi- 
sions contained  in  section  96  of  chapter  112 
of  the  Acts  of  the  Legislature  of  1921,  the 
pertinent  provisions  being  found  in  subsec- 
tion K  and  subsection  P  of  said  section  96. 
The  part  of  subsection  K  material  here  Is: 

"Upon    approaching      *      *      *      a    sharp 

•  •    •    curve    •    •    •    and  in  traversing  such 

*  *  *  curve,  a  person  operating  a  motor 
vehfde  or  motorcycle  shall  have  the  same  under 
control,  and  shall  reduce  the  speed  to  a  rea- 
sonable and  proper  rate." 

Subsection  P  makes  it  a  misdemeanor  to 
violate  any  of  the  provisions  of  said  section 
96,  and  provides  punishment  therefor.  13ie 
indictment  charges  that  the  defendant — 

"did  unlawfully  drive  and  operate  a  motor  ve- 
hicle, to  wit,  an  automobile,  around  a  curve  in 
the  public  road,  in  Union  district,  in  said  Bar- 
bour county,  and  he,  the  said  Grant  Lasts, 
in  traversing  the  said  curve,  with  the  said  au- 
tomobile aforesaid,  did  not  then  and  there  have 
the  same  under  control  and  did  not  reduce  the 
speed  of  the  said  automobile  to  a  reasonable 
and  proper  rate,  contrary  to  the  statute  in  such 
cases  made  and  provided,  against  the  peace  and 
dignity  of  the  state.* 


tf 


Two  objections  are  made  to  the  indict- 
ment: The  first,  that  it  does  not  charge  the 
offense  with  sufficient  certainty;  and  the 
second,  that  the  statute  upon  which  the  in- 
dictment is  based,  so  far  as  it  undertakes  to 
create  a  ciiminal  offense,  is  void. 

It  will  be  observed  that  the  indictment 
in  this  case  charges  the  offense  in  the  lan- 
guage of  the  statute,  and  ordinarily  an  indict- 
ment for  a  statutory  crime  is  sufficient  if  the 
offense  be  charged  in  the  language  of  the 
statute  creating  it  There  are  exceptions  to 
this  rule,  it  is  true.  Where  the  language 
used  in  the  statute  creating  the  offense  does 
not  contain  a  statement  of  the  facts  which 
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constitute  the  crime,  then  it  Is  necessary  to 
amplify  the  statutory  language  hy  stating 
in  the  indictment  all  pertinent  facts  neces- 
sary to  constitute  the  offense.    The  argument 
here  Is  that  this  Indictment  is  bad  because 
it  simply  charges  that  the  defendant  operated 
his  automobile  aroimd  a  curve  in  Union  dis- 
trict in   violation   of  the  statute^   without 
pointing  out  the  particular  curve   around 
which  he  was  operating  the  automobile,  at 
the  time  It  is  charged  the  offense  was  com- 
mitted.    If  the  offense  could  only  be  com- 
mitted at  a  particular  plate,  then,  of  course, 
the  place  of  its  commission  would  become  an 
essential  element  of  the  crime,  and  would 
have  to  be  alleged,  but  in  this  case  the  stat- 
ute undertakes  to  inhibit  the  operation  of 
automobiles  at  an  unsafe  speed  around  any 
curve  upon  any  public  road,  so  that  the  place 
in  the  county  at  which  the  offense  is  com- 
mitted is  not  at  all  an  essential  element  of 
the  crime.    The  requirement  of  certainty  in 
this  character  of  indictment  goes  no  further 
than  to  compel  the  pleader  to  state  In  the 
indictment  all  facts  necessary  to  constitute 
the  offense.    If  the  party  accused  cannot  pre- 
pare his  defense  because  of  lack  of  informa- 
tion or  particularity  in  the  averm^its,  he 
may  demand  a  bill  of  particulars,  and,  upon 
a  proper  showing,  the  prosecuting  attorney 
will  be  required  to  furnish  him  the  same. 
We  are  of  opinion  that,  inasmuch  as  the  of- 
fense attempted  to  be  charged  in  this  case  is 
complete,  no  matter  where  committed  in  the 
county,  the  indictment  is  not  bad  because  ft 
does  not  specify  or  describe  the  particular 
curve  upon  ^hich  the  automobile  is  claimed 
to  have  been  operated  in  violation  of  law. 
State  V.  Sneed,  16  Lea  (Tenn.)  450,  1  S.  W. 
282;   Matthews  ft  Buzzard  v.  State,  25  Ohio 
St  536;   State  v.  Buxton,  Sl^Ind.  67;   State 
T.  Finney,  09  Iowa,  43,  68  N.  W.  568 ;   State 
T.  Buchanan,  32  R.  I.  490,  79  Atl.  1114 ;  White 
▼.  State,  82  Tex.  Cr.  App.  274,  198  S.  W.  964. 
13,4]  A  more  serious  objection  to  the  in- 
dictment Is  that  based  upon  the  unconstitu- 
tionality of  the  statute,  so  far  as  It  under- 
takes to  make  the  conduct  interdicted  a  crim- 
inal offense.    It  is  insisted  that  the  definition 
of  the  offense  in  the  statute  is  so  indefinite 
and  uncertain  as  to  make  It  void  because  in 
violation  of  section  10  of  article  8  of  the  Con- 
stitution forbidding  anyone  to  be  deprived  of 
life,  liberty  or  property  without  due  process 
of  law;   and  section  14  of  the  same  article, 
which  requires,  among  other  things,  that  in 
all  criminal  trials  the  accused  shall  be  fully 
and  plainly  informed  of  the  character  and 
cause  of  the  accusation  against  him.    The 
argument  is  that  the  language  used  in  the 
statute  undertaking  to  create  this  offense  is 
so  indefinite  and  uncertain  that  to  allow  one 
to  be  convicted  under  its  terms  would  be  to 
deprive  him  of  liberty  or  property  without 
due  process  of  law,  and  also  without  inform- 
ing him  of  the  nature  of  the  accusati(»i  against 


him.  It  is  a  fundamental  principle  of  our 
Jurisprudence  that  a  statute  creating  a  crime 
must  be  so  certain  and  definite  that  one  com- 
mitting an  act  forbidden  can  tell,  when  ho 
does  so,  that  he  has  violated  the  law.  Now, 
it  Avill  be  observed  that  this  statute  forbids 
operators  of  automobiles  from  operating  the 
same  around  curves  without  having  them  un- 
der control  and  without  reducing  the  speed 
to  a  reasonable  and  proper  rate.  Who  is  to 
determine  when  the  automobile  is  under  con- 
trol in  going  around  a  curve  in  a  particular 
case,  or  whether  the  e^eed  at  which  it  is- 
operated  is  reasonable  and  proper?  This 
cannot  be  left,  of  course,  to  the  Judgment  of 
the  operator,  for  that  would  result  in  a 
practical  annulment  of  the  statute.  The 
court  and  jury  trying  the  case,  if  the  stat- 
ute be  upheld,  would,  of  course,  have  to  de- 
termine whether  the  automobile  was  under 
control,  and  whether  the  speed  was  reason- 
able and  proper  in  each  particular  case.  No- 
body would  know,  until  after  a  trial  was  had 
and  a  Judgment  rendered,  what  the  law  was. 
No  man,  in  driving  an  automobile  around  a 
curve,  would  have  any  criterion  by  which  he 
could  determine  at  what  speed  the  same 
might  be  operated  without  committing  a  vio- 
lation of  the  criminal  law.  The  judgment 
of  each  particular  jury  would  be  the  crite- 
rion which  would  have  to  be  observed,  and 
this  judgment  cannot  be  ascertained  until 
after  the  alleged  offense  has  been  committed. 

To  state  the  case  in  another  way,  it  may 
be  said  that  the  Legislature  has  not  created 
an  offense  at  all.  It  has  not  exercised  its 
legislative  power,  but  has  attempted  to  cast 
the  same  upon  the  courts  and  juries  in  this 
class  of  cases.  It  is  equivalent  to  saying 
that  the  law,  governing  the*  operation  of  auto- 
mobiles around  curves  on  public  roads,  shall 
be  declared  by  the  courts  in  cases  coming 
before  them,  and,  if  you  operate  your  auto- 
mobile around  a  curve  at  a  rate  of  speed 
which  a  jury  thinks  is  unsafe,  you  are  guilty 
of  an  offense.  The  court  and  jury  create  the 
offense.  They  say  what  shall  be  necessary 
to  constitute  the  offense  instead  of  confining 
their  Inquiry  to  whether  or  not  the  accused 
party  has  done  something  forbidden  by  the 
Legislature.  The  jury  in  such  a  case  as  this 
would  have  to  determine:  First,  what  the 
law  1b,  or  rather  would  have  to  make  the  of- 
fense; and  then,  after  doing  this,  their  in- 
quiry would  extend  to  the  further  question, 
whether  the  party  accused  committed  the 
act  which  they  set  up  as  the  law  In  the  case. 
And  not  only  is  it  In  effect  a  delegation  to 
the  courts  of  legislative  power,  but  an  at- 
tempt to  delegate  to  them  power  to  pass  ex 
post  facto  laws,  because  the  law  governing 
in  particular  cases  would  not  be  declared,  or 
would  not  be  known,  until  after  the  offense 
was  actually  committed. 

We  are  very  clearly  of  the  opinion  that  the 
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Legislature,  In  creating  a  statutory  crime, 
must  define  the  same  with  sufficient  certainty 
to  enable  any  one  to  determine,  when  he 
does  an  ^ct,  whether  or  not  it  Is  interdicted 
by  the  statute ;  in  other  words,  to  enable  him 
to  tell  whether  he  was  acting  rightfully  or 
wrongfully  at  the  time  he,  did  the  act  If  this 
statute  should  be  upheld,  there  would  be  no 
uniform  rule  of  conduct  gOTeming  the  opera* 
tioQ  of  an  automobile  upon  curves  in  public 
roads.  There  would  be  as  many  different 
Rtandnrds  as  there  would  be  different  opin- 
ions among  the  Juries  and  judges  trying  the 
cases  as  the  same  arise,  and  no  man  would 
ever  know,  until  after  he  was  tried  and  con- 
victed or  acquitted  upon  the  charge  brought 
against  him,  whether  he  had  been  guilty  of 
an  offense  or  not.  The  Supreme  Ck>urt  of  the 
United  States  in  the  recent  case  of  United 
States  V.  Cohen  Grocery  Ck>.,  255  U.  S.  81,  41 

Sup.  Ct  288,  eS  L.  Ed. ,  14  A.  U  R.  1045, 

held  unconstitutional  a  provision  of  the  Food 
Control  Act  which  made  any  person  guilty 
of  a  crime  who  made  an  unjust  and  unrea- 
sonable rate  or  charge  in  handling  or  deal- 
ing in  or  with  any  necessaries,  upon  the 
ground  that  the  same  violated  the  fifth  and 
sixth  amendments  to  the  federal  Constitu- 
tion. The  provisions  of  these  amendments 
substantially  accord  with  the  prorisions  of  our 
bill  of  rights  above  adverted  to.  The  prin- 
ciple controlling  in  that  case  controls  here. 
A  few  other  cases  illustrating  the  principle 
are:  State  v.  Ashbrook,  154  Mo.  375,  55  S. 
W.  627,  48  Lu  IL  A.  265,  77  Am.  St  Rep.  765; 
Augustine  v.  State,  41  Tex.  Cr.  R.  59,  52  S. 
W.  77,  96  Am.  St  Rep.  765 ;  Hewitt  v.  State 
Board  of  Medical  Examiners,  148  CaL  590, 
84  Pac  39,  3  L.  R.  A.  (N.  S.)  896,  118  Am. 
St  iEU  315;  Stoutenburgb  v.  Frazier,  16 
App.  D.  C.  229,  48  L,  R.  A.  220;  Cook  v. 
State,  26  Ind.  App.  278,  59  N.  B.  489;  Elx 
parte  Jackson,  45  Ark.  158;  United  States 
V.  Capital  Traction  Company,  3^  App.  D.  C. 
592,  19  Ann.  Cas.  68 ;  Louisville  &  Nashville 
R.  R.  Co.  V.  Commonwealth,  99  Ky.  132,  35 
8.  W.  129,  33  L.  R.  A.  209,  59  Am.  St  Rep. 
457 ;  Gordon  v.  State,  12  Ga.  App.  710,  78  S. 
E.  204 ;  Hayes  v.  SUte,  10  Ga.  App.  523,  75 
S.  E.  523 ;  Grlflin  v.  State,  86  Tex.  Cr.  App. 
498,  218  S.  W.  494 ;  People  v.  Beak,  201  111. 
449,  126  N.  E.  201.  iMany  more  authorities 
might  be  cited  to  the  same  effect,  but  these 
suffice  to  illustrate  the  principle  controlling 
in  this  case. 

We  are  clearly  of  the  opinion  that  the  act 
is  invalid,  so  far  as  it  attempts  to  make  it 
a  criminal  offense  to  drive  an  automobile 
around  a  curve  without  having  the  same  un- 
der proper  control,  or  without  reducing  the 
speed  to  a  reasonable  and  proper  rate. 

The  motion  to  quash  the  indictment  should 
therefore  have  been  sustained,  and  we  answer 
the  question  certified  accordingly. 


(90  W.  Va.  747) 
8AFFEL   V.   WOODYARO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  U,  1922.) 

(SyttaJma  by  the  OcwrU) 

1.  Appeal  and  error  ^s»309-AppaalaM»  er- 
dere  and  deerees  are  lOt  reviewable  by  ear- 
tHIoate. 

Appealable  Judgments,  orders,  and  decrees 
are  not  reviewable  by  certificate,  under  the 
provisiona  of  section  1,  c  135  (sec.  4981). 
Code. 

2.  Appeal  and  error  ^=»308— Order  svstalnfng 
demurrer  to  two  oounts  of  declaration  and 
overniling  it  to  the  other,  held  a  final  Jndg- 
meat  and  net  reviewable  by  cortHloate. 

An  order  sustaining  a  demurrer  to  two 
counts  of  a  declaration  containing  three,  over- 
ruling  it  as  to  the  other  one  and  then  saying: 
"And  the  plaintiff  not  desiring  to  amend  his 
declaration  any  further,  it  is  ordered  that  the 
same  be  dismissed  and  the  defendant  shall 
recover  of  and  from  the  plaintiff  his  costs  here- 
in"; records  a  final  jndgment,  wherefore  the 
rulings  upon  the  demurrer  are  not  reviewable 
by  certificate. 

Oise  Certified  from  Circuit  Court,  Taylor 
CJounty. 

Action  by  Samuel  Saffel  against  Thomas 
B.  Woodyard.  Certified  for  review  of  an 
order  sustaining  a  demurrer  to  special 
counts  and  dlBmissing  the  action.  Dismissed 
for  want  of  Jurisdiction. 

J.  Guy  Allendett  of  Qrafton,  for  plaintiff. 


POBIi'ENBARGEB,  P.  The  certificate  in 
this  case,  by  which  review  of  the  decision  of 
the  court  below^  upon  a  demurrer  to  a  decla- 
ration in  an  action  of  assumpsit  to  recover  a 
proportionate  part  of  the  coat  of  construc- 
tion of  a  line  fence  between  the  lands  of  co- 
terminous owners,  consisting  of  three  counts, 
two  special  and  the  other  common,  must  be 
dismissed  as  having  been  improvidentiy  sent 
up  and  docketed. 

[1,  2]  After  sustaining  the  demurrer  as  to 
the  special  counts,  the  order  dismissed  the 
action.    Its  conclusion  reads: 

''And  the  plaintiff  not  desiring  to  amend  his 
declaration  any  further,  it  is  ordered  that  the 
same  be  dismissed  and  the  defendant  shall  re- 
cover of  and  from  the  plaintiff  his  coats 
herein.** 

In  our  opinion,  this  is  a  final  Judgment  of 
dismissal  and,  therefore,  is  reviewable  only 
by  writ  of  error.  Appealable  Judgments,  or- 
ders, and  decrees  cannot  be  certified  for 
review.  Pittsburgh  &  W.  Va.  Gas  Co.  v. 
Shreve  (W.  Va.)  110  S.  E.  714,  not  yet  official- 
ly reported;  Heater  v.  Lloyd,  85  W.  Va. 
570,  102  S.  E,  228. 


^;s»For  other  oasM  Me  eame  topic  and  KBT-NUMBBR  in  all  I^ey-Numbered  Dlgesta  and  Indexea 
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SHELL  et  al.  v.  LiNEBERGER.     (No.  447.) 

(Supreme  Court  of  North  Carolina.     May  3, 

1922.) 


f.  LlmRatlon  of  aotlont  ^=s> 1 84~Def active  plea 
of  llmttatlona  may  be  amended  by  permission. 

A  plea  of  the  statute  of  limitations,  if  not 
in  proper  form,  may  be  remedied  by  amend- 
ment by  the  court's  permission. 

2.  Limitation  of  actions  ^=9130(13)— >Coonter- 
claim  in  action  to  recover  land  from  one  in 
possession  at  date  of  sale  not  barred  by  fail- 
ure to  sue  within  year  after  nonsuit  in  de- 
fendant's action  against  former  owner's  ad- 
ministrator. 

That  a  suit  to  recover  land  from  a  deceased 
former  owner's  daughter,  who  was  in  posses- 
sion when  plaintiffs  purchased  the  land,  was  not 
commenced,  as  required  by  Bevisal  1905,  $  870, 
within  a  year  after  nonsuit  in  defendant's  ac- 
tion against  her  mother's  administrator  to 
have  tbe  land  sold  to  pay  her  claim  for  services 
rendered  decedent,  did  not  bar  defendant's 
counterclaim  for  such  amount,  even  apart  from 
the  fact  that  the  two  suits  were  not  between 
the  same  parties,  as  such  statute  applies  only 
where  the  statute  of  limitations,  which  does 
not  run  against  one  in  possession  when  the 
land  was  sold,  would  otherwise  bar  the  action. 

S.  Ejectment  ^=s> 1 07— Refusal  to  submit  issues 
as  to  defendant's  alleged  equity  held  errone* 
out. 

In  an  action  to  recover  land  from  one  in 
possession  at  the  date  of  sale  to  plaintiffs,  the 
court  erred  in  refusing  to  submit  appropriate 
issues  as  to  defendant's  equity,  based  on  fraud 
and  undue  Influence,  indudng  the  execution  of 
a  deed  to  plaintiffs'  grantor  by  defendant's  de- 
ceased mother,  and  in  instructing  the  jury  if 
it  found  the  facts  as  the  witnesses  testified 
to  answer  in  the  affirmative  issues  as  to  wheth- 
er plaintiffs  were^  the  owners  of  and  defend- 
ant in  unlawful  possession  of  the  land. 

Appeal  from  Superior  Court,  Gaston  Coun- 
y;   Ray,  Judge. 

Action  by  Ed.  Shell  and  another  against 
Jane  Llneberger.  Judgment  for  plaintlfFs, 
and  defendant  appeaUi.    New  trial. 

Mangum  &  Denny,  of  <Sastonia,  for  appel- 
lant 
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er  her  mother's  death,  fhe  defendant  brought 
an  action  against  her  administrator,  and,  at 
his  death,  continued  the  same  against  her 
administrator  de  bonis  non,  to  recover  the 
amount  of  her  claim  and  for  the  puri)ose  of 
having  the  land  sold  to  pay  it,  and  the  said 
action  pended  in  the  superior  court  of  Gas^ 
ton  county  for  a  long  time  and  until  a  non- 
suit was  entered  therein  in  the  year  1010. 

In  this  action  defendant  pleaded,  as  a 
counterclaim  or  defense,  the  said  indebted- 
ness due  from  her  mother  to  herself,  and  al^ 
leged  in  that  connection,  that  her  brother, 
Jonah  Llneberger,  had  fraudulently,  and  by 
undue  influence,  procured  from  their  mother, 
Sarah  Llneberger,  a  deed  for  the  premises 
in  question,  and  had  afterwards  conveyed 
them  to  the  plaintiffs,  who  had,  at  the  time, 
full  notice,  actual  and  constructive,  of  the 
defendant's  claim  and  equity  against  the 
land;  that  her  brother  paid  nothing  for  the 
land,  the  deed  to  him  being  entirely  volun- 
tary, and  that  Sarah  Llneberger  retained  no 
property  with  which  to  pay  her  then  exist- 
ing debts,  she  being  utterly  insolvent,  having 
no  estate  whatever  except  the  land  conveyed 
by  her  to  Jonah  Llneberger.  Defendant 
prayed  for  judgment  for  the  amount  of  her 
claim  against  her  mother  and  that  the  land 
be  subjected  to  its  payment,  and,  upon  the 
allegations  in  her  answer,  the  defendant 
tendered  issues  which  the  court  refused  to 
submit  to  the  jury,  but,  on  the  contrary,  sub- 
mitted the  issues  tendered  by  the  plainttffs 
which,  with  the  answers  thereto,  were  as 
follows : 


WALKER,  J.  This  action  was  brought  to 
recover  a  tract  of  land,  consisting  of  one 
acre  and  eight  poles,  situated  about  one  mile 
from  the  town  of  Dallas,  on  the  Dallas  & 
Spencer  Mountain  road,  the  defendant  being 
In  the  possession  of  the  same.  She  alleged, 
in  her  defense,  that  the  land  was  at  one  time 
owned  by  her  mother,  Mrs.  Sarah  Llneber- 
ger, who  died  in  the  year  1907,  and  that  a 
short  time  prior  to  her  death  the  defendant 
rendered  services  to  her  mother  from  Febru- 
ary 15,  190&,  to  April  10,  1907,  for  which 
the  latter  promised  to  pay  the  reasonable 
value  thereof,  which  amounted  to  $400.    Af t- 


"(1)  Are  the  plaintiffs  the  owners  of  and  en- 
titled to  the  possession  of  the  lands  described  in 
the  complaint?     Answer:    Yes. 

''(2)  Is  the  defendant  in  the  unlawful  pos- 
session of  the  lands  described  in  the  complaint? 
Answer:   Yes. 

"(3)  What  damages  are  the  plaintiffs  entitled 
to  recover  of  the  defendant  for  the  wrongful 
detention  of  the  lands  described  in  the  com- 
plaint? Answer:  Three  years  and  eight 
months— $366.67." 

The  administrator  de  bonis  non  of  Mrs. 
Sarah  Llneberger  filed  an  answer  as  follows : 

"Wiley  Lu  Serves,  administrator  d.  b.  n., 
says: 

**1,  That  he  has  been  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  Sarah 
Llneberger  by  the  superior  court  of  Gaston 
county. 

**2.  That  he  is  not  advised  of  the  facts  or  the 
legal  conclusions  therefrom  that  are  involved 
in  the  above  entitled  action,  but  that  the  same 
affect  the  estate  of  his  decedent. 

"3.  That  having  no  knowledge  or  sufficient  in- 
formation of  the  claim  or  the  grounds  there- 
for as  set  forth  in  the  answer  of  the  defendant, 
Jane  Llneberger,  he  denies  the  same. 

''Wherefore,  he  prays  that  he  be  allowed 
to  come  into  said  cause  as  a  party,  that  the 
court  advise  him  of  his  duties  with  regard  to 
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the  case  at  bar,  and  instruct  him  upon  any 
judgment  that  may  be -rendered  therein." 
(Duly  verified.) 

[1]  There  was  no  plea  of  the  statute  of 
limitations  by  the  administrator  de  bonis 
hon.  The  plaintiffs,  in  their  reply  to  the  an- 
swer, attempted  to  plead  the  statute  of  limi- 
tations to  the  d^endant's  claim  against  the 
estate  of  Mrs.  Sarah  Lineberger,  but  did  not 
succeed  in  doing  so,  as  their  plea  Is  not  in 
due  and  proper  form  for  that  purpose, 
though  this  may  be  remedied  by  amendment 
if  permitted  by  the  court.  Plaintiffs  did 
plead  adverse  possession  by  themselves  for 
7  years,  under  color  of  title  for  more  than 
seven  years  since  the  death  of  Mrs.  Sarah 
Lineberger. 

The  defendant  alleged,  in  her  answer,  that 
the  plaintiffs  were  fully  aware  of  her  right 
and  equity,  as  a  creditor  of  her  mother, 
.when  they  allege  that  they  purchased  the 
land  from  Jonah  Lineberger.  Defendant  fur- 
ther alleged  in  her  answer  that  she  has  been 
in  the  actual  adverse  possession  of  the  land 
ever  since  her  mother's  death  in  1007,  and 
this  was  actually  known  to  the  plaintiffs 
when  they  are  alleged  to  have  bought  the 
same  from  Jonah  Lineberger*  and  she  avers 
that  the  fact  of  her  possession  was  notice 
to  them  of  her  claim  and  equity,  as  against 
the  land,  to  have  it  sold  and  the  proceeds 
of  the  sale  applied  to  the  payment  of  the 
debt  she  holds  against  her  mother's  estate. 

[2]  There  is  an  allegation  by  the  plaintiffs 
in  their  reply  that  this  suit  was  not  com- 
menced within  one  year  after  nonsuit  in 
the  other  case.  Apart  from  the  fact  that 
the  two  suits  are  not  between  the  same  par- 
ties, the  first  action  having  been  between 
Jane  Lineberger,  as  plaintiff,  and  R.  L.  Mar- 
tin, as  administrator  of  Sarah  Lineberger, 
and  Jonah  Lineberger,  as  defendants,  and 
this  suit  being  between  the  plaintiffs  and 
the  defendant  herein  named,  we  said  in 
Grimes  v.  Andrews,  170  N.  C.  515,  at  page 
522,  87  S.  E.  341,  at  page  344: 

''Nor  do  we  think  that  the  plaintiff  can  gain 
anything  by  reason  of  the  fact  that  the  suit 
was  not  revived  within  one  year  after  the  dis- 
missal. That  is  required  to  be  done  only  under 
Revisal,  §  370,  where  the  statute  of  limitationB 
would  otherwise  bar,  by  the  lapse  of  the  period 
prescribed  for  bringing  the  suit.  It  was  held 
in  Keener  v.  Goodson,  89  N.  O.  273,  that  sec- 
tion 370  was  intended  to  enlarge  the  period 
of  limitation  and  not  to  abridge  it.  But  the 
conclusive  answer  to  this  contention  is  that  the 
defendant  was  in  possession  of  the  land  at  the 
time  from  the  day  of  the*  sale,  and  the  statute 
did  not  run  against  her  for  that  reason,  so  that 
the  failure  to  bring  her  action  within  the  sup- 
posed year  of  grace  is  not  material.  That  her 
possession,  and  that  of  her  father,  suspended 
the  operation  of  the  statute  has  been  well  set- 
tled. Mast  V.  TiUer,  89  N.  C.  423.  The  pro- 
vision as  to  bringing  a  new  action  within  one 
year  after  a  nonsuit  or  dismissal,  reversal, 
»r  other  termination  of  the  first  suit,  as  pre- 


scribed in  the  statute,  refers  only  to  those 
cases  where  the  statute  of  limitations  is  ap- 
plicable, and  would  bar,  but  for  this  clause, 
which,  if  complied  with,  saves  the  cause  of  ac- 
tion. Clark's  Code  (3d  Ed.)  §  142,  and  note. 
If  the  possession  of  the  feme  defendant,  since 
the  sale,  prevents  the  bar  of  the  statute,  she 
did  not  need  the  additional  time  of  one  year 
within  which  to  sue.  The  one-year  clause  ap- 
plies only  where  the  statute  is  operative  and 
would  defeat  the  new  action  if  it  were  not  com- 
menced with  the  extended  period,  as  above 
shown." 

It  was  held  in  Mask  v.  Tiller,  89  N.  C. 
423: 

'*The  enforcement  of  an  equity  will  never  be 
denied  on  the  ground  of  lapse  of  time,  where  the 
party  seeking  it  has  been  in  continuous  pos- 
session of  the  estate  to  which  the  equity  is  an 
incident" 

And  in  Stith  v.  MeKee,  87  N.  O.  389,  the 
court  said  that  one  may  preclude  himself 
by  his  laches  from  asserting  a  right  which 
otherwise  a  court  would  help  him  to  enforce, 
there  are  abundant  authorities  to  show;  but, 
to  do  so  in  any  case,  there  must  be  some- 
thing on  his  part  which  looks  like  an  aban- 
donment of  the  right,  or  an  acquiescence  in 
its  enjoyment  by  another,  inconsistent  with 
his  own  claim  or  demand,  and  accordingly 
we  have  searched  in  vain  for  a  single  in- 
stance in  which  the  court  had  withheld  its 
aid  in  the  enforcement  of  an  equity,  on  the 
ground  of  the  lapse  of  time,  when  the  party 
seeking  it  has  himself  been  in  the  continued 
possession  of  the  estate  to  which  that  equity 
was  an  incident  That  case  was  cited  with 
approval  in  Mask  y.  Tiller,  supra,  and  the 
same  principle  has  since  been  often  as- 
serted. 

[3]  The  equity  set  up  by  the  defendant  in 
her  answer  is  that  the  deed  from  Sarah 
Lineberger  to  Jonah  Lineberger,  her  son, 
was  procured  by  his  fraud  and  undue  influ- 
ence, she  being  in  very  feeble  health  for 
some  time  before  her  death  and  her  mind 
greatly  weakened,  and  that  the  plaintiffs 
purchased  (if  at  all)  with  full  actual  notice 
of  defendant's  equity,  and  certainly  with 
constructive  notice  thereof. 

The  actual  and  continuous  possession  of 
the  land  by  Jane  Lineberger  af  t^  her  moth- 
er's death  was  admitted.  No  final  account 
of  the  administrator  has  been  filed. 

The  court  instructed  the  jury  that,  if  they 
found  the  facts  to  be  as  testified  by  the  wit- 
nesses, they  should  answer  the  first  and 
second  issue  "Yes."  Exceptions  were  duly 
taken  to  all  the  rulings. 

It  would  be  vain  and  idle  to  pursue  the 
discussion  of  the  case  any  further,  as  we 
are  of  the  opinion  that  the  court  erred  in 
refusing  to  submit  appropriate  issues  as  to 
the  equity  of  the  defendant,  Jane  Lineberger^ 
which  she  pleaded  in  her  answer,  and  in 
charging  the  jury  as  it  did.    It  may  be  that 

in  the  further  developm^t  of  the  case. 


N.C.) 


BUniDEBS'  SUPPLY  A  EQUIPMENT  CX)KPORATION  T.  GADD 

(111  8.B.) 


771 


may  be  necessary  to  submit  the  issues  as  to 
the  plaintiffs'  title  and  ownership  of  the 
land  in  connection  with  the  other  issues,  as 
their  right  to  recover  will  depend  &pon 
whether  or  not  the  defendant,  Jane  Llneber- 
ger,  will  succeed  in  establishing  her  equity. 

The  error  in  the  particular  indicated  by 
us  requires  that  there  be  another  trial  of 
the  case. 

New  triaL 


<183  N.  C.  447)  ^ 

BUILDERS'  SUPPLY  &.  EQUIPMENT  COR- 
PORATION, Ina,  V.  GADD  et  al. 
(No.  448.) 

(Supreme  Court  of  North  Carolina.     May  3, 

1922.) 

1.  Damages  ^s»23  —  Damages  for  breaoh 
stated. 

Damages  for  breach  of  contract  should  be 
such  as  may  reasonably  arise  naturally  from 
the  breach  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  contemplated  by  both 
parties  as  the  probable  result  of  a  breach. 

2.  Damages  ^=923— Special  damages  recover- 
able for  breach  under  special  drcumstancos 
oommunicated  to  or  known  by  defendant. 

If  a  contract  cannot  be  distinguished  from 
the  mass  of  similar  contracts,  only  such  dam- 
ages may  be  recovered  for  its  breach  as  would 
naturally  and  generally  result;  but,  if  there  are 
special  circumstances  communicated  to  or 
known  by  defendant  when  the  contract  was 
made,  special  damages  may  also  be  recovered. 

3.  Damages  ^=S940(2)— Lost  profits  recoverable 
If  necessary  and  proximate  result  of  breach  of 
contract,  and  shown  with  reasonable  cer- 
tainty. 

Lost  profits  are  not  recoverable  for  breach 
of  contract  if  purely  speculative  or  conjectural 
or  measured  by  an  indefinite  or  fanciful  con- 
ception, but  are  a  proper  element  of  damages 
when  they  are  the  necessary  and  proximate 
result  of  the  breach,  and  can  be  shown  with 
reasonable  certainty. 

4.  Sales  ^=9420^Refusal  to  submit  evidence 
of  lost  profits  held  erroneous. 

In  an  action  for  the  balance  due  for  exca- 
vating and  grading  implements,  where  there  was 
evidence  that  plaintiff,  knowing  their  purpose, 
and  when  the  work  was  to  be  commenced,  prom- 
ised to  have  them  ready  in  time,  but  failed  to 
ship  several,  and  delayed  shipment  of  others, 
that  the  wheelers  were  not  equipped  with  draft 
hooks,  necessitating  the  use  of  drag  pans,  that 
plaintiff  requested  defendant  not  to  order  the 
delayed  articles  from  another,  and  that  they 
could  not  be  bought  on  the  market,  the  court 
erred  in  refusing  to  submit  defendant's  evidence 
as  to  lost  profits. 

5.  Trial  ^=9l65— Evidonce  rebutting  plaintiff's 
evidence  need  not  fato  eonsldered  on  motion  to 
nonsuit. 

On  motion  to  nonsuit,  evidence  contradict- 
ing or  rebutting  plaintiff's  evidence  need  not  be 
considered. 


6.  Sales  ^=^20— Buyer  held  not  negligent  in 
efforts  to  minimize  loss  after  seller's  breach. 
In  an  action  for  the -balance  due  for  ex- 
cavating and  grading  implements,  where  there 
was  evidence  that  plaintiff  requested  defendant 
not  to  order  articles,  shipment  of  which  was 
delayed,  from  another,  and  that  they  could  not 
be  bought  on  the  market  at  that  time,  the  court 
cannot  hold  as  an  inference  of  law  that  defend- 
ant was  negligent  in  his  efforts  to  minimize  his 
loss  or  waived  his  right  to  set  up  a  counterclaim 
for  lost  profits  by  accepting  the  implements 
after  the  breach. 


7.  Sales  ^s> 1 79 (I)— Mere  acceptanoe  of  goods 
after  default  does  not  always  amovnt  to  waiv- 
er or  estoppel. 

A  party  may  waive  his  right  to  damages  for 
breach  of  contract  and  insist  on  performance, 
but  the  mere  acceptance  of  goods  after  de- 
fault does  not  always  amount  to  a  waiver  or 
estop  peL 

8.  Estoppel  ^=9 1 19— Waiver  Is  for  court  when 
facts  are  not  disputed. 

Waiver  is  a  matter  of  law  for  the  court 
when  the  facts  are  not  disputed. 

9.  Sales  <s=»420— Whether  buyer  waived  right 
to  damages  by  accepting  articles  after  breach 
held  for  Jury. 

Whether  a  buyer  of  excavating  and  grad- 
ing implements  waived  his  right  to  damages  for 
the  seUer's  breach  of  contract  in  delaying  ship- 
ment by  accepting  them  when  delivered  held  for 
the  jury. 

Appeal  from  Superior  Court,  Mecklenburg 
County ;  Shaw,  Judge. 

Action  by  the  Builders'  Supply  &  Equip- 
ment Corporation,  Incorporated,  against  W. 
C.  Gadd  and  another.  Judgment  for  plain- 
tiff, and  defendant  Gadd  appeals.  Reversed, 
and  new  trial  granted. 

Plaintiff  sued  to  recover  $447.50  as  bal- 
ance due  for  purchase  of  10  wheel  scrapers 
and  other  Implements.  Defendant  Gadd,  suc- 
cessor of  Gadd  &  Pigg,  pleaded  payments 
with  whlcb  he  said  he  had  not  been  credited, 
and  alleged  that  the  plaintiff  had  made  an 
entire  c6ntract  and  sold  the  defendant  cer- 
tain equipment  required  in  contracts  for  ex- 
cavating and  grading;  that  the  plaintiff  knew 
the  purpose  for  which  the  implements  were 
to  be  used,  and  failed  to  deliver  certain  es- 
sential parts  of  said  equipment,  in  conse- 
quence of  which  the  defendant  suffered  finan- 
cial loss.  He  pleaded  a  counterclaim  for  the 
loss  so  incurred.  At  the  close  of  the  defend- 
ant's evidence  his  honor  granted  a  motion  to 
dismiss  as  to  the  counterclaim.  The  defend- 
ant excepted.  The  issue  was  answered  by 
the  jury,  and  judgment  was  given  for  the 
plaintiff.    Defendant  appealed.  , 

J.  C.  Newell  and  William  L.  Marshall,  both 
of  Charlotte,  for  appellant. 

Frank  H.  Kennedy,  of  Charlotte,  for  ap- 
pellee. 
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ADAMS,  J.  [1,  2]  The  opinion  of  Alderson, 
B.,  in  Hadley  y.  Baxendale,  has  been  general- 
ly accepted  as  an  accurate  statement  of  the 
rule  applicable  to  the  measurement  of  dam- 
ages for  breach  of  contract: 

''Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  consid- 
ered either  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  In  the  contemplation 
of  both  parties,  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of 
it.  Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  defend- 
ants, and  thus  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  a  con- 
tract, which  they  would  reasonably  contem- 
plate, would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  con- 
tract under  these  special  circumstances  so 
known  and  communicated  But,  on  the  other 
hand,  if  these  special  circumstances  were  whol- 
ly unknown  to  the  party  breaking  the  contract, 
he,  at  the  most,  could  only  be  supposed  to  have 
had  in  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special 
circumstances,  from  such  a  breach  of  contract." 
9  Exch.  841;  166  Bng.  Bep.  151. 

[3]  This  case  approves  two  rules:  (1)  If 
the  particular  contract  cannot  be  distinguish- 
ed from  the  great  mass  of  similar  contracts, 
only  such  damages  may  be  recovered  as 
would  naturally  and  generally  result  from 
the  breach;  (2)  but,  if  there  are  special  cir- 
cumstances communicated  to  or  known  b^r 
the  other  party  at  the  time  the  contract  is 
made,  special  as  well  as  general  damages 
may  be  recovered.  8  B.  O.  L.  {  25  et  seq. 
Accordingly,  where  a  person  violates  his  con- 
tract, he  may  be  liable  In  given  circumstanc- 
es not  only  for  losses  sustained,  but  for  gains 
prevented.  Profits  are  not  considered  as  an 
element  of  damages  if  purely  speculative  or 
conjectural,  or  measured  by  an  indefinite  or 
fanciful  conception  as  to  what  they  would 
have  been  had  there  been  no  breach  of  the 
contract  Boyle  v.  Beeder,  23  N.  O.  007; 
Foard  y.  B.  B.,  53  N.  C.  236,  78  Am.  Dec.  277 ; 
Boberts  v.  Cole,  82  N.  C.  293 ;  Jones  v.  GaU, 
96  N.  C.  337,  2  S.  E.  647,  60  Am.  Bep.  416; 
Lumber  Go.  v.  Iron  Works,  130  N.  G.  584, 
41  S.  E.  797;  Machine  Co.  y.  Tobacco  Co., 
141  N.  C.  285,  53  S.  E.  885.  But  lost  profits 
are  a  proper  element  of  damages  where  such 
loss  is  the  necessary  and  proximate  result  of 
the  breach  and  can  be  shown  with  reason- 
able certainty.  Mace  y.  Bamsey,  74  N.  G.  11; 
Oldham  y.  Kerchner,  79  N.  G.  106,  28  Am. 
Bep.  302;  WlUis  y.  Branch,  94  N.  0.  143; 
Bocky  Mount  Mills  v.  Bailroad,  119  N.  0.  694, 
25  S.  E.  854,  56  Am.  St  Bep.  682;  Neal  y. 
Hardware  Co.,  122  N,  0.  105,  29  S.  E.  96,  65 
Am.  St  Bep.  697. 


In  B\urniture  Co.  v.  Express  Co.,  148  N.  C. 
89,  62  S.  E.  146,  30  L.  B.  A.  (N.  S.)  483,  128 
Am.  St  Bep.  588,  Hoke,  J.,  recognizing  the 
uncertainty  of  estimating  the  profits  of  a 
going  enterprise  which  are  dependent  on  the 
varying  cost  of  labor  and  material  and  the 
fluctuations  of  the  market  yalue  of  the  prod- 
uct, states  also  the  principle  which  is  often 
applied  in  case  of  the  delayed  shipment  of 
goods: 

'^here  the  goods  shipped  haye  a  market 
value,  and  there  is  nothing  to  indicate  the  spe- 
cific purpose  for  which  they  were  ordered* 
these  damages  are  usually  the  difference  in  the 
market  value  of  the  goods  at  the  time  fixed  for 
delivery  and  that  when  they  were  in  fact  de- 
livered. We  have  so  held  in  the  case  of  David- 
son Development  Go.  y.  Bailroad,  147  N.  G. 
503,  and  Lee  v.  Bailroad,  136  N.  C.  533,  ts  to 
the  same  effect  When,  however,  the  goods 
are  ordered  for  a  special  purpose  or  for  pres- 
ent use  in  a  given  way,  and  these  facts  are 
known  to  the  carrier,  he  is  responsible  for  the 
damages  fairly  attributable  to  the  dday  and  in 
reference  to  the  purpose  or  the  use  indicated. 
And  it  is  not  necessary  always  that  those 
facts  should  be  mentioned  in  the  negotiations, 
or  in  express  terms  made  a  part  of  the  con- 
tract, but  when  they  are  known  to  the  carrier 
under  such  circumstances,  or  they  are  of  snch 
a  character  that  the  parties  may  be  fairly  sup- 
posed to  have  them  in  contemplation  in  making 
the  contract,  such  special  facts  become  relevant 
in  determining  the  question  of  damages."* 

See  Lumber  Co.  v.  Bailroad,  151  N.  C.  23, 
65  S.  E.  460 ;  Peanut  Co.  y.  Bailroad,  165  N. 
G.  149,  71  S.  E.  71;  Bawls  y.  Bailroad,  173 
N.  C.  6.  91  S.  E.  367. 

[4, 1]  Applying  these  principles  to  Che  case 
at  bar,  we  think  his  honor  should  have  sub- 
mitted to  the  jury  the  eyid^ice  relating  to 
the  defendant's  counterclaim.  There  was 
eyidence  tending  to  show  that  the  plaintiff 
failed  to  ship  several  of  the  articles  included 
in  the  contract ;  that  it  knew  the  particular 
purpose  for  which  they  were  to  be  used  and 
when  the  work  was  to  be  commenced,  and 
promised  to  have  all  the  articles  ready  for 
the  defendant  at  that  time;  that  shipment 
was  delayed  several  months,  and  the  wheel- 
ers when  delivered  were  not  equipped  with 
the  draft  hooks;  that  plaintiff's  officers  re- 
quested the  def^idant  not  to  order  the  de- 
layed articles  from  another — ^^Bvery  day 
they  would  take  it  up  with  me,  and  they 
would  say,  'Don't  order  it,  we  will  have  them 
here  for  you'" — ^and,  in  addition,  that  the 
wheelers  could  not  be  bought  on  the  market 
at  that  time.  There  was  evidaice  tending 
also  to  show  the  loss  suffered  by  the  def^id- 
ant  in  the  use  of  the  drag  pans  instead  of  the 
three  delayed  wheelers ;  that  if  the  contract 
had  been  performed  he  would  havB  saved  the 
cost  of  horses  and  drivers  for  three  extra 
drag  pans,  and  would  have  moyed  more  dirt 
Of  course  with  reference  to  the  motion  to 
nonsuit  it  is  not  necessary  to  consider  «t1- 
dence  in  contradiction  or  rebuttaL 
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[6-f  ]  In  the  drcomstances  dlsdosed  by  the 
record  we  cannot  hold  as  an  inference  of  law 
that  the  defendant  was  negligent  in  his  ef- 
forts to  minimize  his  loss,  or  that  he  waived 
his  right  of  action  by  accepting  the  imple- 
ments after  the  alleged  breach  of  the  con- 
tract. It  is  true  that  after  the  breach  a 
party  may  waive  his  right  to  damages  and 
insist  on  performance;  but  the  mere  accept- 
ance of  goods  after  default  does  not  in  all 
cases  amount  to  a  waiver  or  estoppel.  40 
Cyc.  259.  Waiver  is  a  matter  of  law  to  be 
determined  by  the  court  when  the  facts  are 
not  disputed*  Dula  v.  Gowles,  52  N.  O.  290, 
75  Anu  Dec.  463.  But  In  this  case  the  ques- 
tions to  which  we  have  referred,  considered 
in  connection  with  the  defendant's  evidence, 
were  matters  for  the  determination  of  the 
jury  mider  the  instructions  of  the  court. 

The  order  dismissing  the  defendant's  coun- 
terclaim is  reversed,  and  a  new  trial  granted. 
This  wUl  be  certified. 

New  triaL 


(183  N.  C.  483) 

BELLAMY  V.  BLADEN  COUNTY  LUMBER 

CO.     (No.  284.) 

(Supreme  C^urt  of  North  Carolina.     May  8, 

1922.) 

1.  Master  aad  servant  iS=9 1 53 (I)— Youthful  or 
Inexperienoed  employees  entitled  to  warnliHi. 

An  employer  of  labor  in  dangerous  work 
most  warn  and  instruct  youthful  or  inexperi- 
enced employees  concerning  risks  and  provide 
adequate  supervision  when  conditions  require  it. 

2.  Appeal  and  error  «=s>927 (3)— Evidence  fa- 
vorable to  plaintiff  aocepted  as  true  on  appeal 
from  judgment  of  nonsuit. 

On  judgment  of  nonsuit,  the  facts  favoring 
plaintifTs  claim  should  be  accepted  as  true  and 
construed  most  favorably  to  him. 

8.  Master  and  servant  iS=9286(4l)— Negligenoe 
In  falling  to  warn  minor  held  for  Jury. 
In  an  action  for  the  death  of  a  minor  em- 
ployee, drowned  wliile  clearing  out  the  bottom 
of  a  slide  leading  from  a  lumber  mill  carriage 
to  a  log  pen  in  a  river,  evidence  of  defendant's 
negligence  in  failing  to  give  warning  and  in- 
structions held  sufficient  for  the  jury. 

Appeal  from  Superior  C^ourt,  Brunswick 
County ;  Connor,  Judge. 

Action  by  William  M.  Bellamy,  administra- 
tor of  the  estate  of  Fred  BaUard,  deceased, 
against  the  Bladen  (>ounty  Lumber  Company 
to  recover  damages  of  defendant  for  wrong- 
fully and  negligently  causing  the  death  of 
Fred  Ballard,  plaintiff's  intestate.  At  the 
dose  of  plaintifTs  evideuce,  on  motion,  there 
was  Judgment  of  nonsuit,  and  plaintiff  ex- 
cepted and  appealed.    Reversed. 

Robert  W.  Davis,  of  Southport,  and  Jna 
D.  Bellamy,  of  Wilmington,  for  appellant 

Rountree  &  Carr,  of  Wilmington,  for  ap- 
pellee. 


HQKB,  J.  There  were  facts  in  evidence 
on  part  of  plaintiff  tending  to  show  that  de- 
fendant company  owned  and  operated  a  lum- 
ber mill  near  the  Cape  Fear  river  in  said 
county ;  that  the  mill  carriage  was  about  30 
feet  from  the  river  and  20  to  25  feet  above 
the  water  level,  and  there  was  a  slide  7  f^t 
in  width  running  from  the  carriage  dowfi 
into  the  log  pen  in  the  river,  and  which  ex- 
tended into  the  pen  and  under  the  water  a 
distance  of  10  or  12  feet;  that  the  water 
was  about  knee-deep  where  the  slide  "struck" 
the  river  and  waist-deep  where  it  ended,  and 
the  logs  were  dragged  from  the  river  as  need- 
ed up  this  slide  on  to  the  mill  carriage,  etc. ; 
that  the  slide  had  become  brok^i  or  torn  up, 
and  when  the  logs  were  being  pulled  out  of 
the  pen  they  would  catch  and  stop,  and  it 
had  become  necessary  or  desirable  to  repair 
same ;  that  the  intestate  was  a  lad  of  about 
15  years  of  age  in  employment  of  defendant 
at  the  time  and  had  been  for  about  4  days, 
and  on  August  15,  1918,  he,  with  two  or 
three  other  youthful  employees,  was  directed 
by  the  foreman  of  the  mill,  one  Douglas,  to 
go  with  him  and  repair  the  slide  where  it 
had  become  torn  up  or  broken  under  the 
water;  that  while  so  engaged  Douglas,  the 
foreman,  finding  that  he  would  need  to  saw 
a  piece  of  timber  for  the  purpose,  went  with 
Ben  Willis,  one  of  the  boys,  to  the  mill  for 
the  purpose- of  instructing  the  intestate  and 
his  comrades  to  stay  there  in  the  water  and 
clear  out  the  bottom  and  the  old  boards  at 
the  foot  of  the  slide ;  that  the  two  boys  were 
in  the  water  when  Douglas  left,  and  that  he 
give  them  no  warning  of  any  danger,  but 
told  them  "to  stay  in  there  till  he  cut  the 
piece  at  the  mill;  that  the  channel  of  the 
river  was  from  80  to  40  feet  deep  and  was 
30  or  40  feet  away;*'  that  intestate  could 
not  swim  and  was  in  the  water  with  his 
clothes  and  shoes  on,  ready  to  do  the  work 
required;  that  the  tide  was  rising  in  the 
river,  and  the  intestate  was  seen  to  fall  fore- 
ward  and  was  caught  and  carried  into  deep 
water  and  was  drowned. 

[1]  It  is  fully  recognized  in  this  jurisdic- 
tion and  elsewhere  that  an  employer  of  labor 
in  this  class  of  work  must,  in  the  exercise  of 
ordinary  care,  provide  for  its  employees  a 
reasonably  safe  place  to  work,  and  to  warn 
and  instruct  youthful  or  inexperienced  em- 
ployees concerning  the  risks  and  dangers 
which  import  menace  of  serious  injury,  and, 
in  the  exercise  of  such  care,  to  provide  also 
adequate  supervision  when  conditions  are 
such  as  to  require  it — a  rule  that  Is  especial- 
ly insistent  in  case  of  youthful  employees 
when  their  lack  of  experience  and  training 
is  likely  without  it  to  subject  them  to  risk 
of  serious  or  substantial  injury.  In  EZnsley 
V.  Lumber  Co.,  165  N.  O.  687,  695,  81  S.  Bl 
1010,  1013,  Associate  Justice  Walker  quotes 
with  approval  on  the  subject  1  Shearman  & 
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Redfleld  on  Negligence  (6th  Ed.)  ||  219  and 
219a,  as  follows: 

"It  is  the  daty  of  one  who  employs  yonng 
persons  in  his  service  to  take  notice  of  their 
apparent  age  and  ability,  and  to  use  ordinary 
care  to  protect  them  from  risks  which  they 
cannot  properly  appreciate,  and  to  which  they 
ought  not  to  be  exposed.  This  is  a  duty  which 
cannot  be  delegated;  and  any  failure  to  per- 
form it  leaves  the  master  subject  to  the  same 
liability,  with  respect  to  such  risks,  as  if  the 
child  were  not  a  servant  For  this  purpose, 
the  master  must  instruct  such  young  servants 
in  their  work  and  warn  them  against  the  dan- 
gers to  which  it  exposes  them,  and  he  must  put 
this  warning  in  such  plain  language  as  to  be 
sure  that  they  understand  it  and  appreciate  the 
danger.  •  •  •  The  principles  governing  the 
employment  of  minors  are,  to  a  large  degree, 
also  applicable  to  the  employment  of  inex- 
perienced, ignorant,  feeble,  or  incompetent 
servants.  A  master  having  notice  of  any  such 
defect  in  a  servant,  no  matter  what  his  age 
may  be,  is  bound  to  use  ordinary  care  to  in- 
struct the  inexperienced  or  ignorant  and  to 
avoid  putting  the  feeble  to  work  too  heavy  for 
their  strength,  and  generally  to  refrain  from 
exposing  them  to  risks  which  they  are  not  fit 
to  encounter.  When  the  master  has  notice 
of  such  ignorance  or  inexperience  on  the  part 
of  the  servant  as  would  make  the  ordinary  risks 
of  the  business  especially  perilous  to  that 
servant,  he  must  give  the  servant  explicit  warn- 
ing of  the  danger,  and  not  allow  him  to  under- 
take the  work  without  a  full  explanation  of  its 
perils." 

[2,  3]  This  being  the  rale'  of  obligation, 
and  applying  the  principle  uniformly  pre- 
vailinff  with  us  that  on  a  Judgment  of  non- 
suit, the  facts  whi<^  make  in  favor  of  plain- 
tiff's claim  should  be  accepted  as  true,  and 
construed  in  the  light  most  favorable  to 
him.  We  are  of  opinion  that  the  evidence 
of  record  affords  a  permissible  inference  that 
there  has  been  in  this  instance  a  negligent 
breach  of  duty  ou  the  part  of  defendant,  con- 
stituting an  actionable  wrong,  and  that  on 
the  facts  as  now  presented  the  Judgment  of 
nonsuit  is  erroneous.  This  will  be  certified 
that  the  said  Judgment  will  be  set  aside,  and 
the  case  submitted  to  the  Jury  on  appropriate 
Issues. 

Reversed. 

(183  N.  C.  430) 

RUTLEDGE  v.  A.  T.  GRIFFIN  MFG.  CO. 

(No.  225.) 

(Supreme  Court  of  North  Carolina.    May  3, 

1922.) 

I.  Husband  and  wife  ^=:>1 6— Evidence  held  not 
to  show  claimed  possession  was  adverse  to 
possessor's  wife. 

In  an  action  of  trespass,  in  which  plaintiff 
relied  upon  tiUe  by  adverse  possession  of  his 
predecessor,  evidence  held  not  to  show  that  the 
possession  so  relied  on  was  adverse  to  the  pos- 
sessor's wife,  which  would  not  give  title. 


2.  Trespass  ^=s>45(6)— Evidenoe  as  to  looatton 
of  land  and  injury  by  cutting  tlnbor  oompo- 
tent. 

In  an  action  for  trespass  by  cutting  tim- 
ber, it  was  competent  to  show  where  the  land 
was  situated  and  what  damages  had  been  done 
to  it,  not  only  that  which  arose  from  the  cut- 
ting and  removing  timber,  but  to  what  extent 
the  remaining  land  had  been  injured  or  depre- 
dated in  value. 


3.  Appeal  and  error  ^=»1053(5)— Evldenoe  as 
to  alteration  of  deed  to  defendants  held  harm- 
less under  charge. 

Evidence  in  action  of  trespass  that  de- 
scription in  deed  to  defendant  had  been  altered 
so  as  to  include  the  tract  in  controversy,  was 
not  prejudicial  to  defendant,  where  court  charg- 
ed that  the  only  issue  for  the  jury,  aside  from 
the  •  damages,  was  adverse  possession. 

4.  Trespass  ^=»45(2)~Alteration  of  deed  oon- 
patent  on  question  of  good  faith  In  clalning 
land. 

In  an  action  of  trespass  by  cutting  timber, 
evidence  that  defendant  had  altered  the  deed 
to  it,  so  as  to  make  the  description  include  the 
land  in  controversy,  is  competent  on  the  ques- 
tion of  defendant's  good  faith  in  claiming  the 
land  and  denjring  the  trespass  and  as  showing 
the  true  location  of  defendant's  land  to  be  dif- 
ferent from  what  it  was  claimed  to  be. 

6.  Evidence  «=»502-^Witnesseo  «=»27l  (I ),  369 
—Manager  of  defendant,  denying  trespass, 
can  be  cross-examined  as  to  alteration  In 
defendant's  deed,  aa  to  value  and  danagot, 
and  to  show  biasw 

In  an  action  for  trespass  by  cutting  tim- 
ber, where  the  plaintiff  had  introduced  evidence 
by  defendant's  grantors  that  the  deed  to  de- 
fendant had,  since  they  executed  it,  been  altered 
so  as  to  include  the  tract  in  controversy,  de- 
fendant's manager,  who  denied  the  trespass  and 
testified  as  to  comparative  value  of  the  land 
and  timber  and  damages,  could  be  cross-exam- 
ined with  reference  to  alteration,  as  to  value 
and  damages,  and  to  show  his  animus,  feeling, 
or  bias. 


6.  Trial  ^s»  1 03— Exception  to  testimony  coa- 
sisting  of  several  distinct  parts  is  too  genornl. 

An  exception  to  testimony,  which  consists 
of  several  distinct  parts  without  indicating 
more  particularly  the  ground  of  the  exception, 
is  too  general. 

Appeal  from  Superior  Conrt,  Daplin  Oonn- 
ty;    Lyon,  Judge. 

Action  by  O.  M.  Rutiedge,  trading  as  Rat^ 
ledge  ft  Co.,  against  the  A.  T.  Griffin  Manu- 
facturing Company.  Judgment  for  plaintiff, 
and  defendant  appeala    Affirmed. 

Stevens,  Beasley  &  Stevens,  of  Warsaw, 
and  Teague  &  Dees,  of  Goldsboro,  for  appe- 
lant 

John  A.  Gavin,  of  Kenansville,  and  Bonne 
ft  House,  of  Kinston,  for  appellee. 

WALKER,  J.  This  is  an  action,  in  tbo 
nature  of  an  action  for  trespass,  to  recover 
damages  from  the  defendant  for  cutting  and 
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remorlng  timber  from  that  portion  of  the 
plaintiff's  land,  known  as  the  J.  F.  Watklns 
tract  of  land,  which  lies  between  Foley 
branch  and  the  hi|^h-water  mark  of  the  miU 
pond,  lying  north  of  the  Foley  branch.  The 
plaintiff  acquired  the  title  to  this  timber  by 
mesne  conveyances,  from  J.  F.  Watkins,  for 
the  timber  of  the  J.  F.  Watkins  tract  of  land, 
which  included  the  timber  alleged  to  have 
been  unlawfolly  and  wrongfully  cut  and  re- 
moved by  the  defendant,  that  is,  the  timber 
in  controversy  being  on  the  land  between  the 
Foley  branch  and  the  high-water  mark  of  the 
branch  on  the  north  side,  and  the  jury  found 
that  the  defendant  committed  the  trespass 
by  cutting  and  removing  the  timber  as  al- 
leged. 

[1]  In  order  to  establish  ownership  of  the 
timber,  the  plaintiff  introduced  evidence 
tending  to  show  that  J.  F.  Watkins  had  been 
in  the  adverse  and  continuous  possession  of 
the  land  for  more  than  40  years  before  his 
death,  in  1913,  claiming  it  as  his  own  and  as 
belonging  to  him  in  his  own  right,  and  the 
case  was  submitted  to  the  jury  by  the  court 
only  in  this  view,  that  is,  whether  J.  F.  Wat- 
kins had  acquired  title  to  the  land  by  such 
an  adverse  possession  of  it  by  him.  This 
fact,  it  seems  to  us,  eliminates  many  of  the 
objections  made  and  questions  raised  by  the 
defendant.  One  of  its  contentions  being  that 
the  adverse  possession  of  J.  F.  Watkins  could 
not  be  considered  as  against  his  wife,  Mrs. 
Watkins,  who  was  the  daughter  of  Daniel  B. 
Newton;  But  we  do  not  imderstand  from  the 
record  that  it  ever  was  so  allowed  to  have 
effect.  It  does  not  even  appear  that  his  wife 
had  any  title  to  the  land,  or  that  she  even 
claimed  any,  but  all  that  does  appear,  in  that 
respect,  tends  to  shbw  the  contrary  to  be  the 
case. 

We  may  refer  to  one  part  of  the  evidence 
from  which  it  would  appear  that  the  wife 
did  not  claim  the  land,  nor  did  her  children, 
but,  at  J.  F.  Watkins*  death,  the  tract  of 
land  on  which  the  timber  in  controversy 
stood,  was  divided  by  order  of  court  among 
his  heirs  alone,  without  any  claim  or  sugges- 
tion that  Mrs.  Watkins  was  interested  at  all 
in  it.  It  appears  from  the  syllabus  of  the 
case  relied  on  by  the  defendant,  that  it  was 
there  held,  as  follows: 

"The  possession  of  lands  by  tJie  husband,  un« 
der  a  deed  made  to  him  by  his  wife,  void  for 
noncompliance  with  Rev.  f  2107,  is  for  the  ben- 
efit of  the  wife,  and  during  the  continuance  of 
the  marriage  relation  during  her  life  cannot  be 
considered  as  adverse  to  her  and  ripen  title  in 
him  by  sufficient  adverse  possession.  Semble, 
after  her  death  his  possession  would  be  adverse 
possession  against  her  heirs;  and  qosre  as  to 
whether  it  would  be  such  before  demand  is 
made  for  possession."  Kornegay  v.  Price,  178 
N.  G.  441,  100  S.  E.  883. 

The  principle  of  that  case  does  not  apply 
here,  as  it  does  not  appear  that  J.  F.  Wat- 
kins held  in  opposition  to  his  wife^  or  ad- 


versely to  her,  or  that  she  had  any  title,  but 
that  he  held,  in  his  own  right,  and  adversely 
to  every  one.  The  title  having. thus  vested 
in  J.  F.  Watkins,  he  conveyed  the  land  to  L. 
D.  Atkins,  who,  with  his  wife,  conveyed  it  to 
M.  T.  Murray,  and  the  latter,  with  his  wife, 
to  the  plaintiff. 

[2,  3]  'It  was  of  course  competent  to  show 
where  the  land  was  situated,  that  had  been 
trespassed  upon  by  cutting  the  trees,  and 
what  damage  had  been  done  to  it,  not  only 
that  which  arose  from  cutting  and  removing 
the  trees,  but  how,  and  to  what  extent,  the 
remaining  land  had  been  injured,  or  depre- 
dated in  value,  by  the  acts  of  trespass,  so 
that  the  full  amoimt  of  the  damage  could  be 
estimated.  It  was  also  competent,  and  per- 
tinent, to  show  where  the  "high-water  mark" 
and  Foley  branch  were,  as  they  were  alleged 
to  have  been  called  for  in  the  deed.  There 
was  something  said  about  tampering  with 
the  deed  of  H.  J.  Faison  and  wife  to  the  de- 
fendant, those  witnesses  having  testified  that 
they  had  only  conveyed  to  the  defendant  the 
timber  to  the  high-water  mark  of  the  mill 
pond,  which  was  the  southern  boundary  of 
their  land;  and  that  the  deed  then  exhibited 
was  not  the  one  they  signed  and  delivered 
to  the  defendant ;  that  the  sheets  were  now 
of  different  width,  one  of  the  four  sheets  not 
being  like  the  others;  and  that  the  deed  was 
torn;  but,  as  we  have  said,  this  evidence 
proved  to  be  harmless,  owing  to  the  careful 
and  discriminating  manner  in  which  the 
learned  judge  charged  the  Jury,  and  restrict- 
ed their  attention  solely  to  the  question  aft 
to  the  adverse  possession  of  J.  F.  Watkins, 
the  cutting  of  the  timber  and  the  damages. 

[4]  If  the  defendant  had  mutilated  the 
deed  of  Faison  and  wife,  or  defaced  it  in  any 
material  way,  we  do  not  see  why  it  was  not 
competent  to  show  It,  upon  the  question  of 
the  defendant's  good  faith  in  claiming  the 
land,  and  denying  the  trespass;  and  as  im- 
peaching the  validity  of  the  defense^  and  as 
showing  the  true  location  of  the  defendant's 
land  to  be  different  from  what  it  was  claim- 
ed to  be.  And  further,  it  was  admissible  to 
show  that  the  alleged  spurious  deed  differed 
from  the  original  as  signed  by  Faison  and 
wife,  and  in  what  respects  it  differed,  so  as 
to  establish  the  real  boundaries  of  the  land 
as  they  conveyed  it.  In  this  connection,  the 
plaintiff  contended  that,  notwithstanding  the 
testimony  of  H.  J.  Faison  and  wife  that  the 
paper,  exhibited  to  the  court  by  the  defend- 
ant a9  the  ^eed  from  them,  was  not  the  orig- 
inal deed,  so  delivered  to  the  defendant,  the 
defendant  failed  to  offer  any  evidence  ex- 
planatory of  the  appearance  of  the  paper  and 
of  the  other  facts  testified  by  H.  J.  Faison 
and  wife,  tending  to  establish  the  falsifica- 
tion of  the  said  paper,  and  that  the  dedd  to 
the  defendant's  grantor,  H.  J.  Faison,  limits 
his  boundaries  to  the  high-water  mark,  yet 
the  defendant  is  undertaking,  in  this  action, 
to  claim  title  to  the  timber  on  the  land  be- 
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tween  the  high-water  mark  and  the  run  of 
Foley  branch,  by  virtue  of  a  conveyance 
which  Its  grantors  declare  bears  a  substitut- 
ed page  which  changes,  as  the  witnesses  tes- 
tify, the  true  description  by  erasing  the 
words  "high-water  mark,"  and  substituting 
therefor  the  run  of  Foley  branch.  This  evi- 
dence, as  to  the  alteration  of  the  deed,  was 
not  used,  so  far  as  we  can  discover  from  the 
record,  for  any  purpose  to  which  It  was  not 
relevant,  even  If  It  was  met  with  proper  ob- 
jection at  the  time  It  was  offered. 

We  will  not  consider  the  alleged  alteration, 
with  reference  to  Its  legal  effect  upon  the  con- 
tinued validity  of  the  deed  Itself,  but  only  so 
far  as  It  may  have  Influenced  the  Jury  In  de- 
termining the  location  of  the  lands  In  con- 
troversy, and  upon  the  question  whether 
there  had  been  a  trespass  by  the  defendant 

[6]  The  objections  to  the  testimony  of  A. 
T.  Grlffln  were  not  well  taken.  He  had  de- 
nied the  trespass  by  the  defendant  company, 
of  which  he  was  the  general  manager,  and 
testified  to  the  comparative  value  of  the 
timber,  and  it  was  competent  to  cross-ex- 
amine him  as  to  those  matters  with  refer- 
ence to  the  Falson  deed  to  the  defendant,  in 
order  to  test  the  value  of  his  testimony,  and 
especially  as  to  the  value  of  the  land  and 
timber  and  the  damages  (Gay  v.  Railroad  & 
Lumber  Co.,  148  N.  C.  336,  62  S.  E.  486),  and 
to  show  his  anlmu8»  feeling,  or  bias.  Bailey 
V.  Winston,  157  N.  0.  252,  72  S.  B,  066. 

[I]  Numerous  exceptions  w^re  taken  to 
testimony,  consisting  of  several  distinct 
parts,  without  Indicating  more  particularly 
the  ground  of  the  objection.  This  we  have 
held  to  be  too  generaL  Holmes  v.  B.  B.  Co., 
181  N.  C.  497,  106  S.  E.  567;  Kennedy  v. 
Trust  Co.,  180  N.  C.  225.  104  S.  E.  464. 

Upon  a  review  of  the  case  and  a  due  con- 
sideration of  the  exceptions  noted  by  the  de- 
.  fendant,  we  are  of  the  opinion  that  it  was 
correctly  tried. 

No  error. 

(183  N.  C.  48S) 

MOORE  V.  CHICAGO  BRIDGE  &  IRON 
WORKS.    (No.  445.) 

(Supreme   Court  of  North  Carolina.    May  8, 

1922.) 

i.  Negllaeneo  <ss9l  01— -Doctrine  of  comparative 
negligence  stated. 
The  doctrine  of  comparative  negligence  is 
applicable  only  for  the  purpose  of  mitigating 
the  damages  in  cases  arising  under  the  federal 
Employers*  Liability  Act  (U.  S.  Comp.  St.  U 
8657-S065),  and  C.  S.  J  3467. 

2.  Master  and  servant  <s=»227(l)— -"Contribu- 
tory negligence"  defined. 
Contributory  negligence  defeating  recovery 
for  injuries  to  an  employee,  Is  the  negligent  act 
of  plaintiff,  which,  concurring  and  co-operating 
with  the  negligent  act  of  defendant,  becomes 
the  real,  efficient,  and  proximate  cause  of  the 


injury  or  the  canse  without  which  it  would  not 
have  occurred. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contrib- 
utory Negligence.] 

3.  Negllgenoe  ^sol^^Negllgence"  defined. 

Negligence  Is  doing  other  than  or  failing  to 
do  what  a  reasonably  prudent  man  would  have 
done  under  the  same  or  similar  circumstances, 
or  a  want  of  due  care. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

4.  Master  and  servant  ^s»229— "Dia  eara^'  d«« 
fined. 

The  same  rule  of  due  care,  which  the  em- 
ployer Is  bound  to  observe,  applies  equally  to 
the  employee,  and  due  care  means  commen- 
surate care  under  the  drcnmstances  when  test- 
ed by  the  standard  of  reasonable  prudence  and 
foresight 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due 
Care.] 

5.  Negligenoe  ^s»6S— Contributory  neglfgeneo 
may  be  due  to  acts  of  omission  or  oonnto- 
sion. 

Contributory  negligence  may  be  due  either 
to  acts  of  omission  or  commission. 


6.  Negligence  ^s» II 7— Contributory  ■egligenes 
must  be  pleaded  and  proved. 

Under  C.  S.  f  623,  contributory  negUgenee 
must  be  pleaded  and  proved  by  defendant. 

7.  Appeal  and  error  ^=»843(l)  —  Errors  not 
likely  to  arise  on  new  trial  not  oonsidered. 

Alleged  errors  which  will  probably  not  arise 
on  a  new  trial  need  not  be  considered. 

Appeal  firom  Superior  Court,  Mecklenburg 
County;  Ray,  Judge. 

Action  by  Ralpb  Moore  against  tbe  Chica- 
go Bridge  and  Iron  Works.  Judgment  for 
plaintiff,  and  defendant  appeals.    New  trlaL 

Civil  action  to  recover  damages  for  an  al- 
leged negligent  personal  injury.  -Plaintiff,  an 
employee  of  the  defendant  company,  was  en- 
gaged with  other  servants  In  the  work  of 
erecting  a  steel  tower  and  water  tank  for 
the  Standard  Bonded  Warehouse  Company 
In  the  city  of  Charlotte.  At  the  time  of  the 
injury  plaintiff,  together  with  other  em- 
ployees, was  undertaking  to  move  a  long 
pole,  similar  to  a  telegraph  pole,  from  the 
platform  of  the.  warehouse  to  the  scaffold 
around  the  water  tank.  The  pole  was  being 
conveyed  on  a  two-wheeled  dolly,  or  small 
wooden  hand  truck.  When  the  wheels  of  the 
dolly  came  to  the  rail  at  the  end  of  the  plat- 
form it  was  necessary,  in  order  to  get  the 
wheels  over  the  rail  and  upon  the  bridge 
leading  to  the  tower — an  elevation  of  five  or 
six  Inches — to  place  two  short  boards  or 
planks  in  proper  position  so  as  to  easily  push 
the  dolly  from  the  platform  up  to  and  upon 
the  bridge.    The  plaintiff  selected  the  plank 
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for  the  wheel  on  his  side,  placed  it  himself, 
and  was  helping  to  push  the  truck  or  dolly 
up  the  boards,  so  placed,  when  the  dolly  ca- 
reened or  tilted  towards  him,  and  he  either 
jumped  off  or  was  knocked  off  the  platform, 
and  fell  a  distance  of  fiye  or  six  feet  to  a 
lower  platform,  with  the  result  that  his  leg 
was  broken.  Defendant  pleaded  assumption 
of  risk,  the  feUow-servant  rule,  and  contrib- 
utory negligence,  in  that  the  plaintiff  by  his 
own  carelessness  and  negligence  in  placing 
the  plank,  etc.,  brought  about  his  own  In- 
Jury.  From  a  verdict  and  Judgment  in  favor 
of  plaintiff,  the  defendant  appealed,  assign- 
ing errors. 

B.  R.  Preston  and  Wade  H.  Williams,  both 
of  Charlotte,  for  appellant 

D.  E.  Henderson  and  T.  A.  Adams,  both  of 
COiarlotte*  for  appellee. 

STAGY,  J.  (after  stating  the  facts  as 
above).  There  are  a  number  of  exceptions 
appearing  on  the  record,  but  we  deem  it  un- 
necessary to  consider  them  seriatim,  as,  in 
our  opinion,  a  new  trial  must  be  awarded 
for  error  in  the  charge  on  the  issue  of  con- 
tributory negligence.  Upon  this  phase  of  the 
case  his  honor  instructed  the  Jury  as  fol- 
lows: 

"So,  if  you  find  that  the  plaintiff  in  the  case, 
under  the  contentions  which  the  coart  will  lat- 
er lay  down,  for  you,  was  guilty  of  contributory 
negligence  and  contributed*  to  the  degree  that 
he  wa^  guilty,  yet  it  does  not  predominate,  then 
the  defendant  is  not  entitled  to  have  an  issue 
of  contributory  negligence  answered  in  its  fa- 
vor; it  must  prevail  by  an  outweighing  of  the 
contentions  of  the  plaintiff  that  he  did  not  con- 
tribute/' 

[1]  As  we  understand  this  excerpt,  to 
which  the  defendant  has  excepted,  it  em- 
bodies and  carries  with  it  a  statement  of 
the  principle  of  comparing  the  negligence  of 
the  plaintiff  with  that  of  the  defendant. 
This  doctrine  is  applicable  with  us,  and  then 
only  for  the  purpose  of  mitigating  the  dam- 
ages or  as  a  partial  defense,  in  cases  arising 
under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  §fi  8657-8605)  and  our  own 
statute  (C.  S.  f  3467).  WiUlams  v.  Mfg.  Co., 
175  N.  C.  226,  95  S.  E.  366.  The  instant  case 
comes  under  neither  enactment 

[2-6]  Contributory  negligence,  such  as  will 
defeat  a  recovery  in  a  case  like  the  one  at 
bar,  is  the  negligent  act  of  the  plaintiff, 
which,  concurring  and  co-operating  with  the 
negUgrat  act  of  the  defendant,  th^eby  be- 
comes the  real,  efficient,  and  proximate  cause 
of  the  injury,  or  the  cause  without  which 


the  injury  would  not  have  occurred.  Negli- 
gence is  doing  other  than,  or  failing  to  do, 
what  a  reasonably  prudent  man  would  have 
done  under  the  same  or  similar  circum- 
stances. In  short,  it  is  a  want  of  due  care ; 
and  there  is  really  no  distinction,  or  essen- 
tial difference,  between  negligence  in  the 
plaintiff  and  negligence  In  the  defendant,  ex- 
cept the  plaintiff's  negligence  is  called  con- 
tributory negligence.  The  same  rule  of  due 
care  which  the  defendant  is  bound  to  observe 
applies  equally  to  the  plaintiff ;  and  due  care 
means  commensurate  care,  under  the  circum- 
stances, when  tested  by  the  standard  of  rea- 
sonable prudence  and  foresight  The  law 
recognizes  that  contributory  negligence  may 
be  due  either  to  acts  of  omission  or  to  acts 
of  commission.  In  other  words,  the  lack  of 
diligence,  or  want  of  due  care,  on  the  part 
of  the  plaintiff  may  consist  in  doing  the 
wrong  thing  at  the  time  and  place  in  ques- 
tion, or  it  may  arise  from  inaction  or  from 
doing  nothing  when  something  should  have 
been  done.  The  test  is:  Did  the  plahitiff  fail 
to  exercise  that  degree  of  care  which  an  or- 
dinarily prudent  man  would  have  exercised 
or  employed,  under  the  same  or  similar  cir- 
cumstances, and  was  his  failure  to  do  so  the 
proximate  cause  of  his  injury?  If  this  be 
answered  in  the  affirmative,  the  plaintiff 
cannot  recover  in  a  case  like  the  one  at  bar. 
O'Dowd  V.  Newnham,  IB  Ga.  App.  220,  80  S. 
E.  40.  Of  course,  it  is  needless  to  add  tiiat, 
under  our  statute  (C.  S.  f  623),  where  con- 
tributory negligence  is  relied  on  as  a  defense, 
it  must  be  set  up  in  tbe  answer,  and  the  de- 
fendant is  required  to  prove  it  on  the  trial. 
That  is  to  say,  the  defendant  must  properly 
plead  the  negligence  of  the  plaintiff  as  a  de- 
fense, and  he  must  also  assume  the  burden 
of  proving  his  allegation  of  contributory  neg- 
ligence. Jackson  v.  Railroad,  181  N.  0.  163, 
106  S.  E.  495 ;  Fleming  v.  Railroad,  160  N. 
C.  196,  76  S.  E.  212.  See,  also,  Taylor  v. 
Lbr.  Co.,  173  N.  C.  112,  91  S.  B.  719,  on  the 
question  of  proximate  cause. 

His  honor  may  have  had  in  mind  what 
was  said  in  Vann  v.  Railroad,  182  N.  O.  670, 
109  S.  E.  556,  but  there  the  court  was  q)eak- 
lug  of  the  passive  and  inactive  negligence 
of  the  plaintiff,  and  not  such  as  would  make 
him  "guilty  of  contributory  negligetace,"  to 
use  the  language  employed  in  the  charge 
hera 

[7]  As  the  other  exceptions,  in  all  prob- 
ability, win  not  arise  on  another  trial,  we 
shall  not  consider  them  now. 

New  triaL 

ADAMS,  J.,  concurs  in  the  result 
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(183  N.  C.  436) 

MiMS  V.  SEABOARD   AIR   LINE    RY.  CO. 
et  al.     (No.  411.) 

(Supreme  Court  of  North  Carolina.     May  3, 

1922.) 

1.  Aj^peal  and  error  ^==>432^Tlme  for  docket- 
ing appeal  not  extended  by  agreement  of 
parties. 

Where  a  case  was  tried  in  April,  1921,  the 
appeals  should  have  been  docketed  and  heard 
at  the  term  preceding  the  spring  term,  1922, 
or  at  least  the  record  proper  should  have  been 
docketed  and  motion  made  for  certiorari. 

2.  Appeal  and  error  ^=>660(l)— Writ  of  cer- 
tiorari to  bring  up  record  discretionary. 

A  writ  of  certiorari  in  aid  of  case  docketed 
at  the  proper  term  is  a  discretionary  one,  and 
may  not  be  dispensed  with  by  agreement  of 
counseL 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  Ray,  Judge. 

Action  by  Lonnie  C.  Mims  against  the 
Seaboard  Air  Line  Railway  Company  and 
others.  From  judgment  for  defendants, 
plaintifip  appeals.    No  error. 

Plaintiff,  express  messenger  on  train  No. 
13,  running  from  Wilmington  to  Charlotte, 
was  injured  in  a  wreck  on  the  night  of  May 
2,  1919;  said  wreck  occurring  about  two 
miles  west  of  Lilesville  and  being  caused 
by  a  derailment  of  the  train. 

James  S.  Manning,  of  Raleigh,  McLendon 
&  Covington,  of  Wadesboro,  and  Douglass  & 
Douglass,  of  Raleigh,*  for  appellant. 

B.  Vance  Henry,  of  Wadesboro,  and  Mc- 
Intyre,  Lawrence  &  Proctor,  of  Lumberton, 
for  appellees. 

STACY,  J.  Seaboard  passenger  train  No. 
13,  running  from  Wilmington  to  Charlotte, 
was  wrecked  on  the  night  of  May  2,  1919, 
at  a  point  approximately  two  miles  west  of 
Lilesville  in  Anson  county.  Investigation 
made  on  the  night  of  the  wreck  showed  that 
the  train  had  been  derailed  by  means  of  a 
"drawbar"  unlawfully  placed  on  the  rail- 
road track  by  some  person  or  persons,  at 
that  time,  unknown  to  the  defendants. 
Plaiutiff  was  an  express  messenger  in  the 
employment  of  the  defendant  American 
Railway  Express  (Company,  and  was  in 
charge  of  the  express  car  on  the  wrecked 
train.  He  brings  suit  against  the  American 
Railway   Express    Company,    the    Seaboard 


Air  Line  Railway  Company,  and  the  Direc- 
tor General  of  Railroads,  to  recover  damag- 
es for  injuries  alleged  to  have  been  sustained 
in  said  wreck.  The  Jury  having  answered 
the  issues  of  negligence  in  favor  of  the  de- 
fendants, there  was  a  judgment  disniisslng 
the  action  and  taxing  the  plaintiff  with  the 
costs. 

We  have  carefully  examined  the  record 
and  have  been  unable  to  find  any  reason  for 
disturbing  the  result  below.  Upon  the  mer- 
its, we  think  the  judgment  must  be  affirmed. 
No  reversible  error  has  been  shown. 

[1,2]  It  also  appears  that  this  case  was 
tried  in  April,  1921.  The  appeal,  therefore, 
should  have  been  docketed  and  heard  at  the 
last  term;  or,  at  least,  the  record  proper 
should  have  b^en  seasonably  docketed  here 
and  motion  duly  made  for  a  certiorari. 
This  latter  writ  is  a  discretionary  one,  and 
counsel  may  not  dispense  with  it  by  agree- 
ment Ex  parte  McCade  (at  the  present 
term)  111  S.  E.  3;  State  v.  Johnson  (N.  C.) 
110  S.  E.  782;  State  y.  Hooker  (N.  O.)  Ill  S. 
E.  351.  Animadverting  upon  a  similar  state 
of  facts  in  State  v.  TruU,  169  N.  C.  370,  85 
S.  R  137,  the  present  Chief  Justice,  speak- 
ing for  a  nnanimous  court,  said: 

"We  note  that  this  trial  was  had  In  June, 
1914.  Under  the  statute  and  roles  of  the  court 
this  appeal  was  required  to  be  docketed  at  the 
fall  term  of  this  conrt  before  the  call  of  the 
docket  of  the  district  to  which  it  belongs,  un- 
der penalty  of  dismissal  Rules  5  and  7,  140 
N.  C.  540,  644;  Revisal,  591;  Pittman  v.  Kim- 
berly,  92  N.  C.  562,  and  numerous  cases  there- 
to cited  in  the  Anno.  Ed.,  and  Burrell  v.  Hughes, 
120  N.  C.  277,  citing  numerous  cases  and  with 
numerous  annotations  in  the  Anno.  Ed.  It  ap- 
pears in  the  record  that  the  solicitor  agreed 
with  the  prisoner's  counsel  that  the  case  might 
l>e  postponed  and  docketed  at  this  term 
[spring  term,  1915].  This  was  an  irregularity, 
and  was  beyond  his  authority.  The  statute 
must  be  complied  with  and  the  cause  docketed 
at  the  next  term  here  after  the  trial  below. 
If  in  any  case  there  is  any  reason  why  diia 
cannot  be  done,  the  appellant  must  docket  the 
record  proper  and  apply  for  a  certiorari,  which 
this  court  may  allow,  unless  it  dismisses  the 
appeal,  and  may  then  set  the  case  for  trial  at  a 
later  day  at  that  term  or  continue  it,  as  it  finds 
proper.  It  is  not  permitted  for  counsel  in  a 
civil  case,  nor  to  the  solicitor  in  a  state  case, 
to  assume  the  functions  of  this  court  and  allow 
a  cause  to  be  docketed  at  a  later  term  than  that 
to  which  the  appeal  is  required  to  be  brought 
by  the  statute  and  the  rules  of  this  court." 

No  error. 
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(183  N.  C.  793) 

STATE  V.  PASOUR.    (No.  436.) 

(Supreme  Court  of  North  Carolina.    March  8, 

1922.) 


1.  Criminal  law  ^s»752 1/2— Denying  nonsaltr  m- 
tlra  evidence  eonsiderefl  In  considerlna  a  mo- 
tion for  nonsuit. 

By  C.  S.  i  4643,  on  consideration  of  a  mo- 
tion for  nonsuit,  a  consideration  of  the  entire 
evidence  is  required. 

2.  Criminal  law  «=»752i/2— Admitting  killing 
forestalled  motion  to  dismiss  as  In  nonsuit. 

In  a  prosecution  for  second  degree  murder* 
where  defendant  moved  to  dismiss  as  in  non- 
suit, but  admitted  the  lulling,  testifying  that  he 
acted  in  self-defense  defendant's  own  testimo- 
ny forestalled  his  motion  to  dismiss. 

3.  HomioMo  «s>l3,  23(1)— Intentional  killing 
with  deadly  weapon  implieo  malloo  and  oon« 
atitutes  second  degree  murder. 

The  intentional  killing  of  a  human  being 
with  a  deadly  weapon  implies  malice  and,  noth- 
ing else  appearing,  constitutes  murder  in  the 
second  degree. 

4.  Homicide  «=:»I5I(I),  152  — Whoro  impli- 
oation  of  malloo  raised  by  admission  of  killing, 
harden  on  defendant  to  show  facts  OKOUsiniB 
homicide  or  reducing  it  to  manslaughter. 

The  intentional  killing  of  a  human  being 
with  a  deadly  weapon  implying  malice,  when 
this  implication  is  raised  by  admission  of  the 
killing,  the  burden  is  on  defendant  to  show 
facts  sufficient  to  excuse  or  reduce  to  man- 
slaughter. 

5.  Witnesses  ^=»379  (2)— Evidence  of  state- 
ments made  by  witness  admitted  to  impeach. 

In  a  prosecution  for  murder,  testimony  con- 
cerning statements  made  by  defendant's  broth- 
er relative  to  certain  marks  or  scratches  on 
the  body  of  the  deceased,  was  competent  in 
contradiction  and  impeachment  of  the  brother's 
preceding  testimony. 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty ;  Ray,  Judge. 

Joe  Pasour  was  convicted  of  second  degree 
murder,  and  he  appeals.    No  error. 

The  indictment  charged  the  defendant  with 
the  murder  of  Ell  Pasour,  his  father.  The 
state  prosecuted  only  for  murder  In  the  sec- 
ond degree  or  manslaughter.  The  Jury  re- 
turned a  verdict  for  murder  in  the  second 
degree,  and,  from  the  Judgment  pronounced, 
the  defendant  appealed. 


STATE  V.  PASOUB  779 

(111  B.B.) 

The  defendant  admitted  that  he  shot  and 
killed  the  deceased  with  a  pistol,  and  intro- 
duced evidence  tending  to  show  self-defense. 

James  S.  BCannlng,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  (State. 


ADAMS;  J.  [1-4]  Both  before  and  after 
he  had  Introduced  evidence,  the  defendant 
moved  to  dismiss  the  prosecution  as  In  case 
of  nonsuit,  and  duly  excepted  to  the  court's 
denial  of  his  motion.  The  exceptions  there- 
fore require  a  consideration  of  the  entire  evi- 
dence. C.  S.  fi  4643;  SUte  v.  Eilliam,  173 
N.  C.  792,  92  S.  B.  499.  The  defendant  ad- 
mitted that  he  fired  the  fatal  shot,  but  testi- 
fied that  he  acted  in  self-defense.  The  inten- 
tional killing  of  a  human  being  with  a  dead- 
ly weapon  Implies  malice  and,  nothing  else 
appearing,  constitutes  murder  in  the  second 
degree.  When  this  implication  is  raised  by 
an  admission  or  proof  of  the  fact  of  killing 
the  burden  is  on  the  defendant  to  show,  to 
the  satisfaction  6t  the  Jury,  facts  and  cir- 
cumstances sufficient  to  excuse  the  homicide 
or  to  reduce  it  to  manslaughter.  State  v. 
Capps,  134  N.  C.  627,  46  S.  B.  730;  State  v. 
Barrett,  132  N.  C.  1005,  43  S.  B.  832 ;  State 
V.  Quick,  150  N.  0.  820,  64  S.  B.  168 ;  State 
V.  Yates,  155  N.  0.  450,  71  S.  E.  317 ;  State 
V.  Orr,  175  N.  C.  773,  94  S.  B.  721 ;  State  v. 

Brinkley,  183  N.  C. ,  110  S.  B.  783.    For 

these  reasons  the  defendant's  own  testimony 
necessarily  forestalled  his  motion  to  dismiss 
the  action. 

[5]  A  witness  for  the  state  was  permitted 
to  testify,  over  the  defendant's  objection, 
concerning  statements  made  by  the  defend- 
ant's brother,  Morris  Pasour,  relative  to  cer- 
tain marks  or  "scratches"  on  the  body  of  the 
deceased.  The  defendant's  exception  which 
was  duly  entered,  is  without  merit.  The  evi- 
dence was  comi>etent  In  qoutradiction  and  im- 
peachment of  Morris*  preceding  testimony. 
The  other  exceptions  require  no  discussion. 
Dr.  Wilkins  properly  indicated  the  brother 
that  admitted  the  killing  and  evidence  as  to 
any  peculiarity  of  the  deceased  a  short  time 
before  his  death,  so  far  as  the  record  dis- 
closes, was  Irrelevant  and  remote.  Besides, 
the  proposed  answer  of  the  witness  is  not 
shown. 

Upon  examination  of  the  exceptions  and 
the  record  we  find  no  error. 

No  error. 
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STATE  V.  BROWN  et  al.    (No.  434.) 

(Supreme  Court  of  North  CarolliUL    May  8, 

1922.) 

I.  Criminal  law  ^=:>752(/2— On  motloi  for  non- 
snlt,  state's  evidence  Is  taken  as  troa. 

On  a  motion  of  accused  for  nonsuit,  the 
eTidence  of  the  state  must  be'  taken  as  true, 
with  the  most  fsTorable  inferences  tiiat  the 
lury  was  authorized  to  draw  from  it. 


2.  Intoxicating  liquors  ^=5>238( 2)— Evidence 
keid  to  take  to  the  Jury  landowner's  guilt  of 
manufaoturlng  and  permitting  use  for  manu- 
facture. 

Evidence  that  a  still  was  found  on  the  land 
of  accused,  to  which  path  led  from  the  house 
torn  down  by  accused,  and  in  the  construction 
and  operation  of  which  materials  from  the 
house  were  used,  with  evidence  tending  to  show 
accused  had  visited  the  still  on  various  occa- 
sions, hM  sufficient  to  take  to  the  jury  the 
question  of  the  guilt  of  the  accused,  or  permit- 
ting use  of  his  premises  for  the  manufacture 
of  liquor  and  of  manufacturing. 

3.  Itttoxloating  liquors  ^=:>238(2)— -Evlitence 
held  to  take  ta  the  Jury  guilt  of  assistant  to 
landowner,  a  manufaoturer. 

Evidence  that  one  defendant  had  been  seen 
In  company  with  the  other  who  owned  the  land 
on  which  the  still  was  fpund,  on  nearly  all  oc- 
casions on  which  the  landowner  was  seen  in 
the  vicinity  of  the  still,  with  admissions  that 
the  former  defendant  had  received  some  of  the 
liquor,  KM  sufficient  to  submit  to  the  jury  war- 
ranting the  inference  he  was  aiding  and  abet- 
ting the  landowner  in  the  sale  and  manufacture 
of  the  liquor  so  as  to  have  been  guilty  of  man- 
ufacturing.   C.  S.  I  3400. 


4.  Criminal  law  «s>l  069 (6)— Appeal  must  be 
dooketad  or  oertlorari  applied  for  at  proper 
tarm. 
Where  the  case  was  tried  at  the  June  term 
and  the  record  was  not  docketed  nor  any  cer- 
tiorari applied  for  at  the  fall  term  of  the  Su- 
preme Court,  and  in  fact  the  appeal  bond  not 
filed  until  the  following  March,  and  the  appeal 
not  docketed  until  April,  the  appeal  should  be 
dismissed. 

Aiq;>eal  from  Superior  Goart,  Mecklenburg 
County;   McElroy,  Judge. 

T.  H.  Brown  and  another  were  convicted 
of  violating  the  prohibition  law,  and  they 
appeal.    Appeal  dismissed. 

The  defendants  excepted  for  the  refusal  to 
nonsuit  The  evidence  for  the  state  con- 
densed tends  to  show  the  following  facts: 

That  about  April  10, 1021,  the  deputy  sher- 
iff and  four  officers  named.  In  consequence 
of  Information  received,  went  out  to  a  farm 
owned  by  the  mother  of  Brown,  but  under 
bis  control  and  management,  and  found  there 
a  60-gallon  still,  two  large  vats  of  still  beer, 
and  all  kinds  of  barrels,  slop  vats,  funnels, 
buckets,  and  everything  used  in  connection 
with  making  whisky.    OThe  still  was  a  good, 


one,  built  on  a  brick  furnace  and  cased  up 
with  brick.  They  also  found  a  lot  of  pro- 
visions there  such  as  ham,  cheese,  ooffeet 
light  bread,  and  a  great  number  of  empty 
sugar  sacks.  They  found  the  vats  full  of 
beer  that  was  working,  about  2,000  or  3,000 
gallons.  This  beer  was  ready  for  the  stiU. 
The  still  was  hot,  and  the  fire  was  burning 
beneath  it  The  officers  put  out  the  fire  by 
pulling  the  wood  out  from  under  the  furnace. 
The  still  was  about  50  yards  from  the  edge 
of  a  meadow  where  the  defendant  Brown 
was  In  the  habit  of  cutting  hay.  At  that 
date,  April  10,  the  hay  had  not  been  cut,  but 
near  by  was  an  old  stack  place,  where  the 
hay  the  year  before  had  been  stacked. 
Across  this  meadow  and  about  100  yards 
from  the  still  was  an  old  house  place.  The 
old  house  had  been  torn  down,  and  the  tim- 
bers sawed  into  wood,  and  there  was  a  large 
pile  of  that  wood  down  at  the  stilL  The 
officers  carried  some  of  the  wood  found  at 
the  still  up  to  the  old  house  place  and  com- 
pared with  the  wood  lying  there,  and  found 
that  it  was  the  same  and  sawed  the  same 
length.  The  chimney  of  this  old  house  had 
also  been  torn  down,  and  the  bri<dc  used  at 
the  still  appeared  to  be  the  same  as  that  re- 
maining in  the  old  chimney  at  the  houaeu 

There  was  a  road  to  the  old  house,  and 
a  well-beaten  path  led  therefrom  to  the  still. 
The  road  stopped  at  the  old  house  place, 
and  the  path  ran  from  that  place  to  the  still 
and  stopped  there.  The  officers  found  the 
still  by  following  that  path.  They  found  a 
lantern  setting  on  the  woodpile  at  the  old 
house  place.  It  was  black  with  smoke,  had 
beer  slops  on  it,  and  had  evidently  been  used 
at  the  stilL  The  wood  at  the  still,  when 
compared  with  that  at  the  house  place,  was 
found  to  be  the  same  size  and  length,  and 
was  sawed  in  the  same  way.  Deputy  Sher- 
iff Festerman  went  back  there  a  few  days 
later,  and  found  the  same  things  there,  ex- 
cept that  they  had  been  moving  the  vats 
out  Most  of  them  had  been  moved  away. 
He  testified  further  that  he  saw  the  defend- 
ant Lee  Smith  drive  up  in  a  Ford  track 
just  as  he  was  leaving. 

"He  never  said  anything  to  me.  He  saw 
us,  and  turned  off  through  an  old  field.  I  aaw 
two  men  in  the  truck  with  him,  but  I  don't 
know  who  they  were.  He  sorter  drove  through 
the  old  field  and  stopped.  I  don't  know  what 
had  become  of  the  lumber  and  stuff  that  had 
been  moved  away,  but  it  had  been  moved.  Part 
of  the  furnace  had  been  carried  out  Into  the  old 
fidd." 

The  defendant  Brown  had  had  this  house 
torn  down  about  two  or  three  weeks  before 
the  still  was  discovered,  and  part  of  the 
timber  sawed  up  and  left  there.  Two  days 
before  the  still  was  discovered,  three  negro 
boys  saw  the  defendants  Smith  and  Brown, 
go  down  to  the  still.  They  drove  their  auto- 
mobile up  to  the  old  house  place,  then  got  out 
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of  the  car»  came  down  the  road,  turned  np  the 
edge  of  the  thicket,  and  went  Into  the  still. 
They  stayed  there  about  5  or  10  minutes, 
then  left  The  boys,  noticing  this,  after  they 
left  followed  them,  found  a  path,  then  took 
the  path,  and  went  to  the  still. 

Both  defendants  denied  that  they  knew 
anything  of  this  still.  They  admitted  that 
they  were  at  the  old  house  place,  and  had 
walked  down  in  the  meadow  at  the  time 
that  the  three  boys  saw  them,  but  claimed 
to  have  gone  there  to  look  after  the  hay  of 
last  year's  cutting.  The  defendant  Brown 
testilied  that  his  hayyard  was  about  135 
yards  from  the  still,  and  said: 

''When  I  got  cot  of  my  aatomobile  that  day 
I  did  not  go  in  the  direction  of  the  still  place  at 
all;  I  went  in  the  other  direction.  •  •  • 
We  did  not  go  into  the  thicket  at  all,  and  I 
did  not  see  any  path  leading  to  the  still  until 
after  it  was  captured." 

He  admitted  he  had  hauled  the  lumber  and 
some  of  the  slops  from  the  still  after  the  still 
was  cut  up,  and  that  he  gaye  his  codefend- 
ant  Smith  some  of  the  slops. 

The  defendant  Smith  admitted  that  he  got 
about  a  quart  of  liquor  which  was  made  at 
this  place,  and  said: 

"Some  boys  found  some  liquor  down  there 
on  Tuesday  evening,  and  brought  it  to  my 
house.  They  took  the  most  of  it;  at  least 
some  one  did.  I  do  not  know  who  got  the 
balance.   I  got  less  than  a  quart." 

There  was  some  evidence  introduced  by  the 
defendant  in  explanation  or  contradiction  of 
some  of  the  above  testimony,  but  the  jury 
did  not  give  it  credence,  and  found  the  de- 
fendant Brown  "guilty  of  permitting  a  dis- 
tillery to  be  erected  on  his  premises  and 
manufacturing  liquor,"  and  Smith  they  found 
guilty  of  manufacturing.  Judgment  and  ap- 
peaL 

F.  M.  Redd  and  D.  B.  Smith,  of  Charlotte, 
fjor  appellants. 

J.  S.  Manning,  Atty.  Gen.,  and  Flrank  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  [1,2]  On  this  motion  for 
nonsuit,  the  evidence  of  the  state  must  be 
taken  as  true  with  the  most  favorable  in- 
ferences that  the  Jury  was  authorized  to 
draw  from  it  As  to  the  defendant  Brown, 
the  evidence  was  sufficieiit  to  be  submitted  to 
the  Jury  both  on  the  charge  of  knowingly  per- 
mitting land  in  his  possession  and  under  his 
control  to  be  used  as  a  place  for  the  manu- 
facture of  liquor,  and  also  for  manufactur- 
ing. He  admits  that  he  was  in  and  about 
this  meadow  frequently  a  short  time  before 
the  still  was  discovered;  that  he  directed  the 
tearing  down  of  the  house  and  the  sawing  up 
of  some  of  its  timbers  on  its  site,  and  was 
himself  in  and  about  the  place  while  this 
work  was  going  on.  The  state's  evidence  es- 
tablished clearly  that  there  was  a  well-beaten 
path  from  this  house  to  the  still;   that  the 


flr^wood  used  at  the  still  came  from  the  pile 
admittedly  sawed  under  direction  of  the  de- 
fendant; that  setting  on  this  pile  of  wood  at 
the  house  was  a  lantern  smoked,  and  beer 
besprinkled  which  bore  traces  of  having  been 
used  at  the  still ;  and  that  the  brick  used  in 
the  furnace  came  from  the  chimney  of  this 
old  house. 

In  State  y.  Jones,  175  N.  C.  700,  05  S.  E. 
576,  Walker,  J.,  for  the  court,  held  that  one 
was  guilty  of  manufacturing  if  he  furnished 
the  still,  or  the  corn,  or  the  coal  and  wood 
to  make  the  fire,  or  any  other  material  used 
in  the  manufacture  of  liquor.  A  bill  similar 
to  the  one  in  this  case  was  passed  upon  and 
sustained  by  the  court  at  last  term  by  Hoke, 
J.,  in  State  v.  Mundy,  182  N.  C.  010,  110  S. 
E.  03. 

[3]  The  defendant  Smith,  according  to  the 
evidence,  was  identified  with  Brown  In  the 
whole  affair.  He  was  with  him  on  nearly 
every  occasion  where  Brown  is  shown  to 
have  appeared  at  or  near  the  still.  Smith 
shared  not  only  In  the  beer  left  at  the  still, 
()ut  in  the  whisky  which  had  been  made 
there,  and  was  seen  by  two  of  the  oflicers  un- 
der suspicious  circumstances,  apparently  go- 
ing there  to  haul  off  the  lumber  after  the 
still  was  cut  up. 

The  evidence  was  sufficient  to  submit  to 
the  Jury,  and  would  have  authoriased  the  in- 
ference that  the  parties  were  at  the  still  that 
morning  before  day,  preparing  for  the  man- 
ufacture of  whisky,  and  made  their  escape 
before  the  officers  got  there,  one  of  them 
carrying  the  lantern  to  the  old  house  place, 
but  blowing  it  out  and  setting  it  upon  a  jpile 
of  wood  after  they  had  reached  the  open. 
Upon  the  evidence,  taken  as  the  law  re- 
quires on  a  motion  of  this  kind  in  its  most 
favorable  aspect,  and  with  the  most  favor- 
able inferences  which  the  Jury  can  draw 
therefrom  in  favor  of  the  state,  we  could  not 
say  that  there  was  no  evidence  fit  to  be  sub- 
mitted to  the  Jury  against  the  defendant 
Smith,  although  the  evidence  is  not  as  full 
and  complete  against  him  as  against  his  co- 
defendant  They  were  evidently  associated, 
and  there  was  evidence  to  convict  Smith  of 
aiding  and  abetting,  and  hence  guilty  of  the 
charge  of  manufacturing  (C.  B.  fi  8400),  as 
found  by  the  Jury. 

[4]  We  have  stated  and  discussed  this  case 
because  it  was  argued  before  us,  which  would 
not  have  been  done  if  we  had  been  advertent 
to  the  fact  that  this  case  was  tried  at  June 
term,  1021 ;  that  the  record  was  not  docketed 
nor  any  certiorari  applied  for  at  the  fall 
term,  and  a  certiorari  would  not  have  issued 
unless  on  good  cause  shown.  Indeed  the  ap- 
peal bond  below  was  not  filed  until  March  11, 
1022,  and  the  appeal  was  not  docketed  here 
until  AprU  6, 1022. 

Under  the  always  uniform  ruling  of  the 
court  the  appeal  should  have  been  dismissed. 
This  has  been  often  reiterated  and  several 
cases  have  been  dismissed  at  this  term  ac- 
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cordlngly.  The  reason  of  the  mle  and  the 
necessity  for  its  uniform  observance  was  re- 
stated as  late  as  last  week  in  State  y.  Barks- 
dale  (N.  O.)  Ill  S.  a  711.  The  court  will 
make  no  discrimination  between  litigants  in 
the  requirements  which  we  have  found  neces- 
sary and  have  always  adhered  to. 
Appeal  dismissed. 


(188  N.  C.  450) 

QAITHER  V.  E.  H.  CLEMENT  CO. 

(No.  386.) 

(Supreme  Court  of  North  Carolina.     M»j  8, 

1922.) 

1.  Master  and  servant  ^=»10l,  102(8)— Master 
must  exercise  ordinary  care. 

While  the  master  is  not  the  insurer  of 
servant's  safety,  he  must  exercise  ordinary 
care  to  provide  reasonably  safe  instrumental- 
ities and  reasonably  safe  places  for  work,  and 
the  duty  is  discharged  by  exercising  that  degree 
of  care  that  an  ordinarily  prudent  man  would 
exercise  for  his  own  safety. 

2.  Master   and    servant    ^s>107(l)— Mastefe 
duty  applies  to  simpie  tools. 

Where  the  tools  are  of  simple  construction, 
the  master's  responsibility  for  failure  to  exer- 
cise ordinary  care  to  provide  reasonably  safe 
tools  may  generally  be  referred  to  his  actual 
or  constructive  knowledge  of  defects  from 
which  injury  may  reasonably  be  expected  to  re- 
sult 


3.  Master    and    servant 
mailing  tools  not  a  fellow 

The  master's   duty  to 
safe  tools  is  not  delegable, 
makes  or  sharpens  a  tool 
the   representative  of  the 
fellow  servant. 


185(6)— Servant 
servant. 

provide  reasonably 
and  a  servant  who 
used  by  another  is 
master,  and  not  a 


4.  Master  and  servant  ^=»229— Servant  must 
exercise  reasonable  care  to  avoid  obvious 
danger. 

Where  the  danger  is  obvious,  and  the  serv- 
ant has  as  good  an  opportunity  as  the  master 
of  seeing  the  danger,  and  can  avoid  it  by  the 
exercise  of  reasonable  care,  he  cannot  recover 
against  the  master  as  a  consequence  of  condi- 
tions which  constituted  the  danger. 

■ 

5.  Master  and  servant  ^=:>285(5),  289(39)— 
Negligence  and  contributory  negligence  as 
proximate  cause  of  injury  by  flying  piece  of 
steel  held  for  Jury. 

Where  there  was  evidence  that  defendant 
negligently  furnished  a  defective  drill  which 
stuck  in  a  hole  drilled  through  a  concrete  floor, 
and  that,  when  plaintiff,  under  directions  of  de- 
fendant, attempted  to  knock  the  drill  back,  a 
piece  of  it  flew  off  and  injured  his  eye,  held, 
that  the  question  whether  defendant's  negli- 
gence or  plain tilTs  negligence  in  using  a  ham- 
mer was  the  proximate  cause  of  the  injury  was 
for  the  jury. 


6.  Master  and  servant  ^=9296(10)— Charge  en 
servant'e  ihity  to  Inspect  tool  held  improper. 

Defendant's  requested  instruction  that  it 
was  the  duty  of  plaintiff  to  inspect  the  tool  used 
when  the  injury  occurred,  omitting  all  refer- 
ence to  the  exercise  of  due  care,  was  properly 
declined  when  considered  in  connection  with 
plaintiffs  right  to  assume  that  defendant  bad 
performed  its  duty. 

7.  Trial  ^s»295(7)— instrictlons  considered  as 
whole. 

Where  in  personal  injury  action  the  conrt 
charged  that  the  plalntlif  could  not  recover  if 
his  negligence  was  the  proximate  cause  or  con- 
tributed to  the  injury,  the  further  charge  that 
plaintiff  may  be  guilty  of  contributory  negli- 
gence, and  yet  that  negligence  would  not  be  the 
proximate  cause  of  the  injury,  was  not  prejudi- 
cial to  defendant  in  view  of  the  rule  that  in- 
structions must  be  considered  in  their  entirety. 

8.  Master  and  servant  ^=»293 (3)— Charge  held 
erroneous  as  making  master's  duty  absoleite. 

An  instruction  that  it  was  the  duty  of  the 
master  to  provide  reasonably  safe  instrumental- 
ities and  reasonably  safe  places  for  work,  omit- 
ting the  essential  element  of  ordinary  care, 
held  erroneous  as  making  the  master's  duty  ab- 
solute. 

Appeal  from  Superior  Court,  Guilford 
County;  Webb,  Judge. 

Action  by  W.  B.  Gaither  against  the  E.  H. 
Clement  Company.  From  a  judgment  on  the 
verdict  for  plaintiff,  defendant  appeals. 
New  trial  ordered. 

Plaintiff  alleged  that  he  was  Injured  by 
the  negligence  of  the  defendant.  Defendant 
denied  negligence,  and  pleaded  plalntUTs 
contributory  negligence  and  assumption  of 
risk.  The  issues  of  negligence,  contributory 
negligence,  assumption  of  risk,  and  damages 
were  answered  in  favor  of  the  plaintiff. 
Judgment  on  the  verdict,  and  appeal  by  the 
defendant. 

The  plain  tifTs  statement  of  facts  is  sub- 
stantially as  follows: 

"The  plaintiff,  at  the  time  of  his  injury,  was 
in  the  employ  of  the  defendant  as  a  carpenter, 
having  had  no  experience  in  concrete  work. 
The  defendant  was  engaged  in  erecting  a  brick . 
and  concrete  building,  and  had  laid  the  con- 
crete floors  in  the  building,  same  having  been 
poured  in  forms  made  of  wood  and  supported 
by  2-inch  boards  held  up  by  timbers  4x4.  F6r 
some  reason  it  became  necessary  to  drill  holes 
through  the  second  floor  of  the  building,  and 
the  defendant's  superintendent.  Cooper,  order- 
ed the  plaintiff  and  a  fellow  servant -to  do  so. 
The  concrete  of  which  the  floor  was  composed 
had  been  set  up  three  or  four  days,  but  the 
part  where  the  plaintiff  was  working,  and  in 
which  the  holes  had  to  be  drilled,  had  been  run 
two  or  three  weeks  before.  The  wooden 
forms  were  still  underneath  the  concrete.  In 
order  to  drill  the  holes,  and  do  the  work  re- 
quired of  the  plaintiff,  the  defendant  furnished 
him  a  drill  made  of  some  of  the  reinforcing  iron 
left  over  from  use  in  the  concrete.    The  plain- 
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tiff  was  aided  in  this  work  by  a  fellow  work- 
man— one  held  the  drill  and  the  other  hit  it  with 
a  hammer.  The  drill  was  2%  or  3  feet  long  and 
about  1^  inches  in  diameter.  One  end  was 
flattened  out  and  sharpened,  the  flat  end  being 
wider  than  the  body  of  the  drill.  The  plaintiff 
and  his  fellow  servant,  after  drilling  one  or 
two  holes,  were  undertaking  to  get  the  drill 
out  of  the  hole  where  it  had  become  stuck. 
It  could  not  be  driven  through  because  the 
top  had  become  battered  and  flattened  so  that 
it  would  not  pass  through  the  hole;  neither 
could  it  be  pulled  back,  as  the  point  had  be- 
come stuck  in  the  wooden  form  underneath  the 
concrete.  The  defendant's  superintendent, 
Cooper,  gave  orders  for  the  plaintiff  to  go  un- 
derneath and  knock  the  drill  backv  while  his 
fellow  servant  stayed  on  top  and  held  it.  In 
obedience  to  this  order,  the  plaintiff  went  un- 
derneath, got  a  step  ladder,  went  upon  it,  and 
with  a  hammer  weighing  about  2%  pounds, 
struck  the  end  of  the  drill;  whereupon,  with 
the  first  stroke,  a  piece  flew  off  the  drill  and 
hit  him  in  the  left  eye,  putting  it  out.  It  was 
Dot  light  underneath  the  floor.  His  eye  had 
been  in  good  condition  up  to  that  time.** 

J.  Lawrence  .Jones,  of  Charlotte,  and  F. 
P.  Hobgood,  Jr.,  of  Greensboro,  for  appellant 

Wilson  &  Frazler  and  R.  C.  Strudwick,  all 
of  Greensboro,  for  appellee. 

ADAMS,  J.  The  complaint  states  four 
phases  of  the  defendant's  alleged  negligence, 
but  at  the  trial  the  i)laintiff  relied  mainly 
on  the  asserted  negligent  failure  to  provide 
for  him  a  suitable  drill  and  a  safe  place  In 
which  to  work.  After  the  plaintiff's  witness- 
es had  testified,  the  defendant,  declining  to 
offer  evidence,  made  a  motion  to  dismiss  the 
action  as  in  case  of  nonsuit  In  support  of 
the  motion  it  now  insists:  (1)  That  the  in- 
jury was  an  accident;'  (2)  that,  even  If  the 
general  rule  prescribing  the  employer's  duty 
as  to  furnishing  implements  applies  where 
the  tools  are  of  simple  construction,  still, 
granting  the  defendant's  negligence  in  the  re- 
spects complained  of,  there  was  no  proxi- 
mate causal  relation  between  such  negligence 
and  the  plaintiff's  injury ;  and  (3)  that,  the 
plaintiff,  disregarding  the  safe  way  of  driv- 
ing back  the  drill,  chose  the  dangerous  way 
by  using  a  hammer  for  that  purpose. 

[1]  The  master  Is  not  an  insurer  of  the 
serrant's  safety,  but  he  is  required  to  exer- 
cise ordinary  care  to  provide  reasonably  safe 
instrumentalities  wherewith,  and  reasonably 
safe  places  wherein,  the  servant  shall  do  his 
work.  In  the  discharge  of  this  duty  he 
meets  the  requirements  of  the  law  if  be  ex- 
erdses  that  degree  of  care  which  a  man  of 
ordinary  prudence  would  exercise  having  re- 
gard to  his  own  safety,  if  he  were  providing 
such  appliances  or  places  for  his  own  per- 
sonal use.  Marks  r.  Oottpn  Mills,  135  K  C. 
290.  47  S.  E.  432 ;  Nail  v.  Brown,  150  N.  C. 
535,  e4  S.  B.  434 ;  Mercer  v.  B.  Co.,  154  N. 
C.  401,  70  S.  B.  742,  Ann.  Cas.  1912a,  1002. 
In  Mercer's  Case,  Allen,  J.,  said: 


"This  duty  applies  alike  to  the  simple  and  the 
complicated  tools,  but  the  authorities  agree 
that,  after  performing  this  duty,  the  law  does 
not  impose  the  same  obligations  with  reference 
to  the  two  classes  of  tools.  When  the  tools 
and  appliances  are  complicated,  the  employer 
must  inspect  them  from  time  to  time,  and  must 
see  that  they  are  maintained  in  a  reasonably 
safe  condition."  Fearington  v.  Tobacco  Co., 
141  N.  C.  83,  58  S.  B.  662. 

[2,3]  With  reference  to  simple  tools,  the 
question  of  the  employer's  responsibility  may 
generally  be  referred  to  his  actual  or  con- 
structive knowledge  of  defects  from  which 
injury  may  reasonably  be  expected  to  re- 
sult This  principle  has  been  frequently  ap- 
plied, as,  for  example,  where  the  employer 
had  provided  a  hammer  that  was  not  suit- 
able for  the  work  intrusted  to  the  employee 
(Young  V.  Fiber  Co.,  159  N.  O.  376,  74  S.  B. 
1051),  where  a  pin  intended  to  secure  a  wheel 
on  the  spindle  of  a  truck  had  been  material- 
ly  worn  by  long  use  (Cotton  v.  R.  Co.,  149  N. 
C.  227,  62  S.  B.  1093),  where  a  ladder  used 
to  clean  out  a  vat  had  become  worn  and  de- 
fective (Keid  V.  Rees,  155  N.  0.  231,  71  S.  B. 
315),  and  where  a  defective  chisel  had  been 
furnished  for  cutting  slack  rivets  from  an 
oil  tank  (Mercer  v.  R.  Co.,  supra).  That 
there  had  been  in  some  of  these  cases  an  op- 
portunity for  Inspection  is  unimportant,  for 
the  reason  that  in  the  instant  case  the  de- 
fendant not  only  manufactured  the  drill, 
but  provided  material  that  was  not  suitable 
for  the  purpose.  Rogerson  v.  Hontz,  174  N. 
C.  27,  93  S.  B.  376;  Thompson  v.  Oil  Co., 
177  N.  C.  279,  98  S.  B.  712;  Hensley  v.  Lum- 
ber Co.,  180  N.  C.  573.  105  S.  B.  174.  So 
likewise  as  to  the  question  whether  the  serv- 
ant who  made  or  sharpened  the  drill  was  a 
competent  workman.  The  master's  duty 
with  regard  to  providing  reasonably  safe  and 
suitable  tools  is  not  delegable,  and  such 
servant  must  be  regarded  as  the  representa- 
tive or  alter  ego  of  the  defendant  and  not 
as  a  fellow  servant  of  the  plaintiff.  (Wes- 
son V.  Lumber  Co.,  118  N.  C.  60,  23  S.  B. 
925 ;  Bolden  v.  Ry.  Oo,,  123  N.  0.  617,  31  S. 
E.  851;  Tanner  v.  Lumber  Co.,  140  N.  C. 
479,  53  S.  B.  287;  Harmon  v.  Ontracting 
Co.,  159  N.  a  28,  74  S.  B.  632;  Mincey  v. 
R.  Co.,  161  N.  C.  470,  77  S.  B.  673 ;  Clements 
V.  Power  Co.,  178  N.  C.  55, 100  S.  B.  189. 

[4, 5]  The  defendant  contends,  however, 
that  the  hurt  inflicted  could  not  have  been 
foreseen;  that  it  was  an  accident,  and  that 
there  was  no  causal  relation  between  the  al- 
leged negligence  and  the  plaintiff's  injury. 
As  we  have  said,  there  was  evidence  tend- 
ing to  show  that  the  defendant  negligently 
furnished  a  defective  drill,  and  that  the 
plaintiff,  in  obedience  to  instructions,  at- 
tempted to  '''knock  it  back  through  the  boards 
or  wood  •  •  •  whereupon  a  piece  flew 
off  the  drill  and  hit  him  In  the  left  eye." 
The  defendant  says  that  the  pld,intiff  only 
assumed  that  the  particle  of  steel  came  from 
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tbe  drill ;  but  the  Jury  found  It  to  be  a  fact 
The  defendant  says  that  the  proximate  cause 
of  the  injuty  was  the  plaintiff's  negligent  use 
of  the  hammer;  but  this  was  a  matter  for 
the  consideration  of  the  Jury.  The  principle 
discussed  in  Martin's  Case,  128  N.  G.  264, 
38  S.  B.  876,  83  Am.  St  Bep.  671,  is  not  ap- 
plicable where  the  employer  has  actual  or 
constructlTe  knowledge  that  the  defect  in  a 
simple  tool  which  he  provides  is  of  a  kind 
importing  menace  of  substantial  injury 
(Thompson  v.  Oil  Oo.t  supra);  and  where 
there  is  evidence  of  concurring  negligence 
on  the  part  of  the  plaintiff  and  of  the  de- 
fendant the  question  of  proximate  cause  must 
ordinarily  be  referred  to  the  Jury.  True  it 
is  that,  where  the  danger  is  obvious,  and  the 
servant  has  as  good  an  opportunity  as  the 
master  of  seeing  the  danger,  and  can  avoid 
it  by  the  exercise  of  reasonable  care,  the 
servant  cannbt  recover  against  the  master 
for  injuries  received  in  consequence  of  con- 
ditions which  constituted  the  danger.  La- 
batt  on  Master  and  Servant,  |  333;  Mincey 
V.  B.  Co.,  supra.  But  upon  the  evidence  here 
we  cannot  hold  as  a  conclusion  of  law  that 
the  alleged  negligence  of  the  plaintiff  was 
the  proximate  cause  of  his  injury.  Isaiah 
Miles  testified  that  the  drills  in  general  and 
approved  use  for  work  in  concrete  were  made 
of  octagon  and  tool  steel;  that  the  drill 
furnished  the  plaintiff  was  made  of  reen- 
forcing  steel,  or  scrap  metal,  and  was  more 
easily  battered  than  one  made  from  octagon 
steel ;  "if  you  hit  it  on  the  end  it  is  going  to 
break  somewhere."  And  Costner  said  that 
after  he  had  sharpened  the  drill  its  point 
was  scaly  and  blue.  The  plaintiff's  alleged 
negligence,  the  safe  and  the  dangerous  way 
of  doing  the  work,  and  the  cause  of  the  in- 
Jury  were  not  exdusively  questions  of  law. 
Xha  evidence  necessarily  carried  to  the 
Jiury  the  various  contentions  of  the  parties, 
and  his  honor  therefore  properly  declined 
the  defendant's  motion  to  dismiss  the  action. 
[I,  7]  In  view  of  what  has  been  said,  it  is 
unnecessary  to  refer  to  the  defendant's  re- 
quest for  a  peremptory  instruction  upon  the 
second  and  third  issues  beyond  saying  that 
each  of  them  embraced  elements  that  were 
determinable  only  by  the  Jury ;  and  the  de- 
fendant's prayer  for  the  further  instruction 
that  it  was  the  duty  of  the  plaintiff  to  in- 
spect the  drill  omits  all  reference  to  the  ex- 
ercise of  due  care,  and,  when  considered  in 
connection  with  the  plaintiff's  right  to  as- 
sume that  the  defendant  had  ];>erformed  its 
duty,  it  was  properly  declined.  Nor  can  we 
concur  In  the  contention  that  the  defendant 
was  prejudiced  by  his  honor's  observation 
that— 

/*A  plaintiff  may  bo  guilty  of  contributory 
negligence  and  yet  that  negligence  would  not 
be  the  proximate  cause  of  the  injury." 

• 

The  word  "Contributory^  was  inadvertent- 
ly used  by  his  honor  in  defining  "proximate 


cause,"  and  not  in  his  Instructions  upon  the 
second  issue;  and  to  conclude  that  the  Jury 
were  misled  would  be  practically  equivalent 
to  an  abolition  of  the  established  rule  that 
instructions  to  the  Jury  must  be  con^dered 
in  their  entirety.  Maney  v.  Greenwood,  182 
N.  C.  583, 109  S.  B.  686 ;  In  re  Hhiton's  Will. 
180  K.  C.  206,  104  S.  B.  841.  The  necessity 
of  adhering  to  this  rule  is  apparent  when  we 
consider  the  specific  instructioi^  that  the 
plaintiff  could  not  recover  if  his  negligence 
proximately  caused  or  contributed  to  his 
hurt 

The  seventh  and  eighth  exceptions  are  ad- 
dressed to  the  following  instruction: 


«<KT^ 


'Now  the  law  says,  gentlemen,  that  it  is 
the  duty  of  the  master,  if  he  employs  a  serv- 
ant, to  furnish  him  a  reasonably  safe  place  to 
work  and,  if  he  does  not  and  the  plaintiff  is  in- 
jured by  the  failure,  by  reason  of  the  master 
falling  to  furnish  the  servant  a  reasonably  safe 
place  to  work  or  the  employee  a  safe  place 
to  work,  and  if  such  failure  is  the  proximate 
cause  of  his  injury,  then  the  law  says  he  can 
recover,  if  the  defendant,  the  employer,  was 
guilty  of  negligence.  The  la^  also  says  that 
it  is  the  duty  of  the  master  to  furnish  the 
servant  with  reasonably  safe  tools  and  appli- 
ances with  which  to  do  the  work,  and,  as  a  gen- 
eral rule,  if  he  does  not,  and  he  is  injured  by 
reason  of  his  failure  to  furnish  him  reasonably 
safe  tools  and  appliances  to  work  with,  if 
he  is  injured,  the  law  says  the  party  can  re- 
cover." 

We  think  these  exceptions  should  be  sus- 
tained. In  Bailey's  Law  of  Personal  Injuries 
(2d  Ed.)  I  162,  the  character  and  extent  of 
the  master's  duty  are  defined  as  follows: 

"The  underlying  doctrine  of  the  master's  du- 
ty towards  his  servant,  with  respect  to  the 
character  of  the  appliances  furnished  and  place 
of  work,  as  well  as  other  duties  that  rest  upon 
him,  is  that  of  the  ezerdse  of  ordinary  care. 
His  duty  does  not  extend  to  providing  reason- 
ably safe  places  and  appliances,  but  only  to 
the  exercise  of  reasonable  care  to  provide  such, 
and  in  determining  the  liability  of  tiie  master 
in  the  matter  of  their  sufficiency  this  nde 
should  be  the  guiding  test"  , 

In  Shearman  &  Bedfield's  Negligence  the 
doctrine  is  stated  in  this  language : 

'The  duty  of  the  master  is  to  use  reasonable 
or  ordinary  care  to  secure  the  safety  of  the 
servant  while  engaged  in  the  service,  and  to 
that  end  to  use  reasonable  or  ordinary  care  to 
provide  and  maintain  safe  places  to  work  and 
reasonably  safe  machinery,  tools,  and  appli- 
ances."    Section  183a. 

In  Hicks  v.  Mfg.  Co.,  138  N.  a  825,  326. 
50  S.  B.  705,  it  is  said: 

"An  employer  of  labor  ^  •  •  Is  required 
to  provide  for  his  employees,  in  the  exercise 
of  proper  care,  a  reasonably  safe  place  to 
work  and  to  supply  them  with  machinery,  im- 
plements and  appliances  reasonably  safe  and 
suitable  for  the  work  in  which  Uiey  are  ei- 
gaged." 
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Again,  in  Harmon  ▼.  Contracting  Oo.,  169 
N.  O.  28,  74S.B.  634: 

"It  is  a  primary  duty  of  the  master  to  exer- 
cise ordinary  care  in  snpplyiDg  his  servant 
with  reasonably  safe  tools  and  implements  and 
a  reasonably  safe  place  in  which  to  perform 
hiB  work." 

And  in  Smith  v.  B.  Ck>.,  182  N.  O.  296,  109 
S.  E.  25,  the  principle  is  reiterated: 

"The  court  instructed  the  jury  'that,  under 
the  law,  it  was  the  duty  of  the  defendant  to  fur- 
nish to  the  plaintiff,  while  in  its  employment, 
a  safe  place  to  do  his  work  and  reasonably 
safe  implements  with  which  to  do  the  work  re- 
quired of  him.'  His  honor  corrected  this  charge 
afterwards  by  instructing  the  jury  that  he 
should  have  told  them  that  the  defendant  was 
required  to  furnish  only  'a  reasonably  safe 
place  for  the  servant  to  do  his  work,*  but 
left  it  otherwise  intact.  It  is  not  the  ab- 
solute duty  of  the  master  to  furnish  even  a 
reasonably  safe  place  for  the  servant  to  do  his 
work,  but  the  true  and  correct  rule  is  that 
he  must  use  ordinary  care  to  provide  for  him 
such  a  place.  Choctaw  O.  &  G.  R.  Go.  v.  Mc- 
Dade,  191  U.  S.  64;  Gamer  v.  B.  R.,  150  U.  S. 
359;  Washington  &  G.  R.  Co.  v.  McDade,  135 
U.  S.  570;  B.  &  O.  R.  R.  v.  Baugh,  149  U. 
S.  368.  See,  also,  Powell  v.  Anderson  S.  & 
T.  P.  Co.,  256  Pa.  St  618,  and  Kryner  r.  Gold 
Mining  Co.,  184  Fed.  43." 

To  the  same  effect  are  the  following  ad- 
ditional cases:  Pigford  y.  R.  Co.,  160  K.  0. 
98,  75  S.  E.  860,  44  L.  R.  A.  (N.  S.)  865; 
Ammons  v.  Mfg.  Co.,  165  N.  O.  449,  81  S.  B. 
452 ;  Steele  v.  Grant,  166  N.  C.  641,  82  S.  E. 
1038;  McAtee  v.  Mffe.  Co.,  166  N.  C.  456, 
82  S.  E.  857;  Alnsley  v.  liUmber  Co.,  165 
N.  O.  126,  81  S.  B.  4;  Tate  v.  Mirror  Oo., 
165  N.  C.  278,  81  S.  B.  328 ;  Rogers  v.  Mfg. 
Co.,  157  N.  C.  485,  73  S.  E.  227 ;  Bradley  v. 
R.  Co.,  144  N.  C.  557,  57  S.  B.  222 ;  Marks  v. 
Cotton  Mills,  supra;  Ensley  v.  Lumber  Co., 
165  N.  C.  691,  81  S.  E.  1010.  Isolated  ex- 
pressions may  be  found  which,  if  literally 
construed,'  would  make  the  master's  duty 
absolute;  but  evidently  in  these  cases  a 
formal  statement  of  the  principle  was  not 
deemed  necessary.  Alley  v.  Pipe  Co.,  159 
N.  C.  330,  74  S.  B.  885;  Avery  v.  Lumber 
Co.,  146  N.  C.  595,  60  S.  E.  646. 

[3]  The  instructions  excepted  to  are  at 
variance  with  these  authorities.  Hi's  honor 
inadvertently  omitted  therefrom  the  essen- 
tial element  of  ordinary  ^re,  and  imposed 
upon  the  defendant  the  positive  duty  of  pro- 
viding a  place  and  implements  of  a  desig- 
nated character.  Therein  is  error  which  en- 
titles the  defendant  to  a  new  trial. 

Let  this  be  certified  to  the  end  that  the 
matters  in  controversy  may  be  submitted  to 
another  jury. 
New  triaL 

STACY,  J.,  concurs  in  the  result  reached 
by  a  majority  of  the  court,  that  the  verdict 


and  Judgment  rendered  herein  should  not  be 
allowed  to  stand,  and  further  is  of  the  opin- 
ion that  the  defendant's  motion  for  Judgment 
as  of  nonsuit  should  have  been  allowed. 

The  plaintiff  was  an  experienced  carpen- 
ter. He  undertook  to  drive  the  drill  back  by 
going  underneath  the  floor  and  striking  it  on 
the  sharp  end  with  a  steel  hammer,  and  this 
without  using  a  block  of  wood  to  soften  the 
impact,  or  without  taking  any  precaution  for 
his  own  safety,  or  for  the  protection  and 
preservation  of  the  tools  he  was  using.  Can 
there  be  any  doubt  but  what  this  act  of  care- 
lessness on  his  part  was  the  proximate  cause 
of  the  injury?  Thompson  v.  Construction 
Co.,  160  N.  C.  390,  76  S.  E.  266;  Wright  v. 
R.  Co.,  155  N.  a  p.  325,  71  S.  E.  306. 


(UB  S.  C.  4S0) 

8EARLE8  V.  AULD.    (No.  10879.) 

(Supreme  (^nrt  of  South  Carolina.    April  26, 

1922.) 

1.  Vendor  and  purchaser  ^=:>82  —  Modlfloation 
as  to  oonslderation  may  be  made  by  parol. 

A  contract  providing  for  delivery  of  shares 
of  corporate  stock  in  payment  for  land  could 
be  modified  by  parol  so  as  to  provide  that  a 
note  be  taken  in  lieu  of  the  stock. 

2.  Vendor  and  purchaser  ^=»349— ^Pleading  helil 
Insufflcient  to  show  breach  of  seller. 

A  complaint  in  an  action  by  purchaser  to 
recover  damages  for  breach  held  insufficient  on 
demurrer  where  it  alleged  a  tender  of  corpo- 
rate stock  as  a  part  of  the  purchase  price,  it 
appearing  that  the  contract  was  modified  so  as 
to  provide  that  a  note  delivered  to  defendant 
was  taken  in  lieu  of  tiie  stock,  but  it  not  ap- 
pearing from  the  complaint  that  plaintiff  was 
entitled  to  tender  such  shares  and  obtain  a 
redelivery  of  the  note,  though  there  was  an 
allegation  that  defendant  informed  plaintiff  that 
he  could  not  comply. 

3.  Vendor  and  purchaser  ^=»8,  144(2)— 'Vendor 
under  contract  need  not  have  title  at  date  of 
execution;  title  sufllclent  if  goed  at  date  of 
performance. 

A  contract  of  sale  of  land  is  valid  and  bind- 
ing on  the  purchaser,  though  the  defendant  at 
the  time  of  making  the  contract  does  not  have 
title;  it  being  sufficient  If,  upon  the  date  of 
compliance  and  up«n  a  proper  tender  by  the 
purchaser,  the  seller  be  ready  to  comply  with 
the  proper  deed  and  a  title  free  from  the  req- 
uisite incumbrances. 


4.  Appeal  and  error  «=:>I20I  (4)— Plaintiff  held 
entitled  to  ask  to  amend  on  aflirmanee  of 
Judgment  sustaining  demurrer. 

On  appeal  in  an  action  for  damages  for 
breach  of  contract  to  convey  land,  where  it 
appeared  that  defendant  retained  a  note,  held 
that  plaintiff,  on  affirmance  of  a  Judgment  sus- 
taining a  demurrer. to  his  complaint,  was  enti- 
tled to  ask  for  an  order  allowing  him  to  amend 
his  complaint  if  so  advised. 


^B^Fer  other  eases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  DisetU  and  Indexes 
Ul  S.E.-<60 
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Appeal  from  Ricbland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  A.  Searles  against  F.  Q.  Auld. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed,  and  remanded  to  permit 
plaintiff  to  amend  complaint 

The  order  sustaining  the  demurrer  was  as 
follows: 

A  hearing  was  had  with  both  parties  present 
upon  a  demurrer  in  the  above  cause;  the  prin- 
cipal issue  made  therein  being  that  in  the  modi- 
fied agreement  as  set  forth  in  the  complaint  it 
appeared  on  the  face  thereof  that  the  plaintiff 
had  no  legal  right  when  making  a  tender  of  the 
balance  of  the  purchase  price  to  demand  back 
a  certain  note  which,  in  accordance  with  such 
modification,  had  been  executed  and  delivered 
by  plaintiff  to  defendant,  in  lieu  of  certain 
shares  of  stock  which  by  their  original  contract 
were  to  have  been  assigned  as  a  part  of  the 
purchase  price  on  the  date  set  for  complianes. 

[1,2]  Such  a  modification  can  be  made  by 
parol.  39  Cyc.  1351.  Plaintiff,  the  purchaser, 
must  allege  the  terms  of  the  contract  and 
compliance  on  his  part  therewith,  before  he 
can  recover  damages  for  an  alleged  breach,  or 
for  deceit,  of  the  vendor,  or  he  must  show  ten- 
der in  accordance  therewith  and  a  readiness  to 
perform.  Id.  1558,  1561.  In  the  instant  case 
it  was  all  right  for  the  plaintiff  to  have  ten- 
dered something  more  than  the  modified  agree- 
ment called  for,  to  wit,  the  shares  of  stock, 
but,  unless  there  was  a  provision  in  such  agree- 
ment that  on  the  date  finally  set  for  compli- 
ance, he  could  tender  such  shares  and  obtain 
a  redelivery  of  the  note,  which  had  been  admit- 
tedly given  in  lieu  of  such  shares,  he  could  not 
demand  such  redelivery.  His  doing  so  excused 
defendant  from  complying.  Baker  v.  Gasque, 
3  Strob.  25. 

The  mere  fact  that  he  alleges  in  paragraph 
7  that  defendant  informed  him  that  he  (de- 
fendant) could  not  comply  is  not  sufficient, 
when  taken  in  connection  with  the  context, 
which  shows  that  a  tender  was  attempted,  to 
show  that  defendant  refused  because  of  some 
impossibility  to  comply,  which  would  have  ex- 
cused tender  on  part  of  plaintiff.  It  only  shows 
that  defendant  could  not  comply  because  plain- 
tiff had  not  made  a  proper  tender. 

[3]  The  fact,  as  alleged,  that  defendant  at 
time  of  making  the  contract  did  not  have  title, 
is  not  sufficient  to  indicate  an  impossibility  of 
compliance  on  his  part  at  the  date  set  for  same. 
Such  contracts  are  made  under  the  same  con- 
ditions every  day.  It  is  sufficient  if,  upon  the 
date  of  compliance  and  upon  a  proper  tender 
by  the  purchaser,  the  seller  be  ready  to  com- 
ply with  the  proper  deed  and  a  title  free  from 
the  requisite  incumbrances.  Miller  v.  Cramer, 
48  S.  C.  282,  26  S.  E.  657;  Mobley  y.  Quat- 
tlebaum,  lOl  S.  O.  221,  85  S.  E.  585. 

D.  W.  Galloway,  of  Columbia,  for  appel- 
lant 

Moffatt  &  Marion,  of  Columbia,  for  re- 
spondent 

WATTS,  J.  [4]  For  the  reasons  assigned 
by  his  honor  County  Court  Judge  Whaley,  it 
is  the  judgment  of  this  court  that  the  judg- 
ment of  the  county  court  should  be  affirmed* 


rbut,  however,  it  be  remanded  to  the  county 
court  in  order  that  the  appellant  be  allowed 
to  ask  for  an  order  allowing  him  to  amend 
his'  complaint  if  he  be  so  advised. 

GART,  C.  J.,  and  FRASEB,  COTHRAN, 
and  MARION,  JJ.,  concur. 

COTHRAN,  J.  (concurring).  In  my  opin- 
ion the  order  of  the  court  below  sustaining 
the  defendant's  demurrer  to  the  complaint 
should  be  reversed  for  the  reasons  follow- 
ing: 

The  complaint  alleges,  in  substance,  that 
on  March  30,  1920,  Auld  contracted  in  writ- 
ing to  sell  Searles  two  certain  parcels  of 
land  containing  in  the  aggregate  77.8  acres 
for  $6,000,  upon  the  following  terms:  $50 
cash ;  $250  on  May  25;  $500  in  certain  stock 
at  $125  per  share  cm  November  1st;  $450  cash 
on  December  28,  1920;  at  the  latter  date, 
upon  compliance  with  the  foregoing  terms, 
Auld  was  to  execute  and  deliver  to  Searles 
a  deed  covering  the  property  and  take  from 
him  his  bond  and  mortgage  for  the  remain- 
der of  the  purchase  price,  $4,750,  payable 
$2,000  oa  January  1,  1922,  and  $2,750  on 
January  1,  1923,  with  interest  on  the  de- 
ferred payments  from  January  1,  1921,  at  7 
per  cent,  Searles  to  be  allowed  credit  upon 
payments  made  prior  to  December  28,  1920, 
at  7  per  cent. — that  the  deed  was  to  ocmvey 
the  property  with  full  covenants  of  war^imty, 
dower  renounced  and  free  from  incum- 
brances; that  Searles  paid  an  attorney  $60 
to  examine  the  title,  who  reported  that  Auld 
did  not  have  title  to  the  property;  that 
Searles  made  the  cash  payment  of  $50  and  al- 
so the  $250  payment  due  May  25,  1920;  that, 
instead  of  the  stock  deliverable  on  November 
1st,  Auld  agreed  to  take  Searles'  note  for 
$500,  which  was  executed  and  delivered  to 
Auld  on  November  1st  (the  maturity  date 
not  being  stated  in  the  record) ;  that  on  De- 
cember 28th,  when  the  $450  payment  was  due 
and  the  papers  referred  to  were  to  be  exe- 
cuted, Searles  tendered  to  Auld  the  $450  in 
cash  and  the  $5(X)  of  stock  deliverable  on  No- 
vember 1st  under  the  original  agreement,  and 
demanded  a  deed  of  the  land  and^  a  return  of  ' 
the  note,  which  by  agreement  had  been  sub- 
stituted for  the  stock;  that  Auld  informed 
Searles  that  he  could  not  comply  with  his 
contract  to  convey  the  land;  that  the  pay* 
ments  in  cash  of  $300  and  the  note  for  $500 
were  obtained  by  Auld  from  him  through  the 
false  representation  that  he  could  and  would 
deliver  to  him  a  good  title  to  the  land,  know- 
ing at  the  time  that  he  could  not  do  so ;  that 
the  damages  sustained  were  $360  (induding 
the  attorney's  fee  of  $60)  actual  damages, 
and  $2,000  punitive  damages.  The  prayer  for 
judgment  was  for  $360  actual  damages,  the 
surrender  of  the  $500  note,  and  $2,(X)0  puni- 
tive damages. 

The  parties  had  a  perfect  right  to  diange 
the  terms  of  the  contract,  and  when  they 
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agreed  tjiat,  instead  of  the  stock  deliverable 
November  1st,  Auld  would  take  the  note  of 
Searles  for  $500,  and  that  agreement  was 
consummated,  they  made  a  valid  amendment 
to  the  original  contract,  and  it  became  as  if 
that  provision  had  formed  a  part  of  it 
So,  when  Searles  went  to  Auld  on  December 
28, 1920,  to  demand  his  deed,  it  was  his  duty 
to  tender  not  only  the  |450  cash  due  on  that 
day,  but  the  amount  of  his  $500  note.  He 
had  no  right,  in  the  absence  of  an  agreement 
restoring  the  terms  of  the  original  contract, 
to  tender  the  stock  and  demand  his  note. 
The  stipulations  of  the  parties  were  concur- 
rent, and,  before  either  could  sue  the  other 
for  a  breach,  he  must  put  himself  in  the  at- 
titude to  demand  performance  by  doing  what 
he  had  agreed  to  do.  27  R.  0.  L.  456;  39 
Cyc  1551. 

It  is  not  alleged  in  the  complaint  that 
Auld  did  not  have  title  to  the  land  at  the 
time  of  the  alleged  tender.  The  statement 
that  he  informed  Searles  "that  he  could  not 
comply  with  his  contract"  was  in  reply  to 
an  insufficient  tender  by  Searles  and  doubt- 
less expressed  an  unwillingness  rather  than 
an  inability.  But,  ev^  if  he  did  not  have 
title,  that  fact  did  not  excuse  Searles  from 
putting  himself  rectus  in  curio  by  making  a 
proper  tender. 

But  there  is  a  more  serious  and  difficult 
matter  involved.  It  is  thus  alleged  in  para- 
graph 9  of  the  complaint: 

"That  said  sum  of  $300  and  the  note  for  $500 
was  [were]  obtained  from  the  plaintiff  through 
the  false  representation  that  the  defendant 
could  and  would  deliver  the  plaintiff  a  good  and 
sufficient  title  to  said  premises  above  described, 
well  knowing  at  the  time  that  he  could  not  ex- 
ecute such  title." 

It  is  further  alleged  in  paragraph  10: 


*'That  the  defendant  herein  falsely  and  fraud- 
ulently obtained  the  money  as  above  set  /orth." 

"Misrepresentation  or  fraud  as  to  the  title 
of  the  vendor  to  the  property  contracted  for  is 
material,  and,  if  not  a  misrepresentation  of  law, 
avoids  the  contract  induced  thereby  and  enti- 
tles the  purchaser  to  rescind."    39  Cyc  1264. 

This  general  statement  is  subject  to  the 
qualification: 

"If  the  title  is  defective,  or  if  he  [vendor] 
has  no  title  at  the  time  of  entering  into  the 
contract,  but  such  defects  are  cured  at  the  time 


fixed    for    performance,    *    ^    *    a    rescission 
will  not  be  permitted."    89  Cyc  1410. 

Apd  this  qualiflcatioii  is  itself  thus  quali- 
fied: 

"The  rule  that  a  contract  of  sale  wUl  not  be 
rescinded  for  want  of  or  a  defect  in  title,  if 
the  vendor  tenders  a  good  title  at  the  time 
fixed  for  performance  by  the  contract  of  sale, 
is  very  generally  held  not  to  apply  when  the 
vendor  has  been  guilty  of  fraud.' 


It 


The  purchaser  may  therefore  rescind  the 
sale  if  the  vendor  has  made  a  misrepresenta- 
tion as  to  his  title  at  the  time  of  the  con- 
tract and  fails  to  make  the  defect  good  at 
the  time  of  performance,  or  when  such  mls- 
representaticm  had  been  fraudulently  made, 
regardless  of  his  ability  to  make  the  defect 
good  at  the  time  of  performance. 

The  latter  alternative  not  being  fully  cov- 
ered by  the  allegations  of  the  complaint,  it 
was  not  error  to  sustain  the  demurrer.  The 
allegations  of  fraud  relate  only  to  promises, 
and  not  to  representations  of  fact 

The  complaint  attempts  to  state  facts  en- 
titling the  plaintiff  to  the  remedy  of  rescis- 
sion of  the  contract  on  account  of  the  fraud- 
ulent misrepresentation  as  to  ti£le  and  the 
remedy  for  a  breach  of  the  contract  These 
remedies  are  apparently  inconsistent  The 
first  repudiates  the  contract  and  the  other 
recognizes  its  validity.  It  may  be  .(as  to 
which  no  opiniim  is  expressed)  that  the 
plaintiff  may  be  required  to  elect  39  Cyc. 
2000. 

The  result  of  this  appeal  which  leaves  the 
defendant  in  possession  of  $300  of  the  plain- 
tifTs  money  and  his  note  for  $500  without 
anything  to  show  for  it  in  the  plaintiffs 
hands  does  not  commend  itself  to  my  idea  of 
Justice,  if  they  were  obtained  by  a  fraudu- 
lent misrepresentation. 

I  think,  therefore,  that  if  the  Judgment 
should  be  afiirmed,  the  case  should  be  re- 
manded, with  leave  to  the  plaintiff  to  file  an 
amendment  or  supplemental  complaint  as  he 
may  be  advised,  the  supplemental  complaint 
setting  up  the  foot  of  a  valid  tender  if  such 
be  accomplished,  and  with  leave  to  the  de- 
fendant to  answer  as  he  may  be  advised,  and 
to  move  that  the  plaintiff  be  required  to  elect 
which  remedy  he  shall  pursue;  this  court 
not  being  concluded  by  the  ruling  upon  this 
last  motion. 

FRASSR,  J.,  ooncuzs. 
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POOLE  et  al.  v.  BAGWELL  et  al. 
(No.  10854.) 

(Supreme  Ck>nrt  of  South  Carolina.    April  11, 

.1922.) 

Schools  and  sehool  districts  ^=»68— State  Board 
acts  as  appellate  tribunal  in  locating  sites, 
and  may  not  Investigate  outsido  record  pre- 
sented. 

The  State  Board  of  Education,  in  consider- 
ing an  appeal  from  a  decision  of  a  county  board 
of  education  which  affirmed  the  action  of  dis- 
crict  trustees  In  locating  a  schoolhouse,  acts  as 
an  appellate  tribunal;  and,  where  such  state 
board  acted  on  a  personal  investigation  by  one 
of  its  members  and  an  ex  parte  statement  of 
a  prominent  educator  from  the  locality  inter- 
ested, and  not  on  the  record  as  presented  to 
it,  it  acted  without  authority,  in  view  of  Civ. 
Code  1912,  il  1707,  1736. 

Original  proceeding  by  W.  D.  Poole  and 
others.  Trustees  of  Zion  School  District,  in 
certiorari  to  review  the  action  of  the  State 
Board  of  Education  in  reversing  a  decision 
of  a  county  board  of  education  on  the  appeal 
of  Charles  Bagwell  and  others,  taxpayers, 
locating  a  schoolhouse.  Decision  of  State 
Board  reversed. 

Brown  &  Boyd,  of  Spartanburg,  for  peti- 
tioners. 

Evans  &  Galbraith,  of  Spartanburg,  for  re- 
spondents. 

COTHBAN,  J.  Certiorari  proceedings  in 
the  origii^al  jurisdiction  of  this  court  to  re- 
view the  action  of  the  State  Board  of  Edu- 
cation on  an  appeal  by  the  respondents  here- 
in from  the  action  of  the  county  board  of 
education  in  reference  to  the  location  of  a 
schoolhouse  in  Zion  school  district 

The  local  trustees  unanimously  selected  a 
certain  location;  the  opponents  appealed  to 
the  county  board  of  education;  this  board 
confirmed  the  action  of  the  trustees ;  the  op- 
ponents then  appealed  to  the  State  Board. 
The  latter  acted,  not  upon  the  record  for  ap- 
peal, but  sent  one  of  their  members  upon  a 
tour  of  personal  investigation.  He  made  a 
report  favoring  the  location  insisted  upon  by 
the  opponents  of  the  location  selected  by  the 
trustees  and  approved  by  the  county  board. 
The  State  Board,  evidently  acting  upon  this 
report  and  an  ex  parte  statement  of  a  dis- 
tinguished educator  of  that  county,  reversed 
the  action  of  the  county  board  of  education. 

The  State  Board  of  Education  is  an  appel- 
late tribunal  in  such  matters  and  is  limited 
to  the  questions  raised  as  they  appear  in  the 
record  for  appeaL  Sections  1707,  1736,  voL 
1,  Code  of  Lawe,  A.  D. .  1912.  They  were 
without  power  to  make  an  independent  in- 
vestigation of  their  own.  Sarratt  v.  Cash, 
103  S.  0.  531,  88  S.  E.  256.  Upon  the  record 
before  them  the  action  of  the  county  board 
should  have  been  sustained. 


The  Judgment  of  this  court  ia  that  the  ac- 
tion of  the  State  Board  of  Education  under 
review  be  reversed,  and  that  of  the  county 
board  of  education  be  sustained. 

GABY,  0-  J*>  and  FBASEiB,  J.*  concur. 


(119  S.  C.  25) 

SAVANNAH   GUANO   CO.  v.  HOME   BANK 
OF  BARNWELL  et  aL     <No.  10848.) 

(Supreme  Court  of  South  Carolina.    April  U, 

1922.) 

1.  Appeal  and  error  ^=»687— Order  rocomniit- 
tlng  to  master  is  essential  to  exoeption  to 
master's  constractlon  of  the  order. 

An  exception  that  the  master  erred  in  re- 
trying a  case,  because  the  order  recommittinsr 
it  to  him  contemplated  oidy  that  he  reproduce 
his  original  report,  which  had  been  lost,  can- 
not be  sustained,  where  the  order  recommit- 
ting the  case  to  the  maater  is  not  in  the  rec- 
ord. 

2.  Appeal  and  error  ^s»i044— A  constractlon 
of  order  of  roforenoe  by  master  liold  not 
prejudicial. 

The  construction  by  the  master  of  an  order 
recommitting  the  case  to  him  as  re<iuiring  a 
retrial,  instead  of  a  reproduction  of  his  original 
report,  which  had  been  lost,  was  not  prejudicial 
to  defendant,  where  the  trial  Judge  based  his 
findings  on  the  evidence  unaffected  by  the  find- 
ings of  the  master. 

3.  Motions  ^=»l9~Notloe  unnecessary  for  or- 
ders made  In  term  time. 

An  exception  that  no  notice  in  writing  was 
given  to  defendant's  attorney,  who  was  not  in 
court  when  the  order  was  obtained,  cannot  be 
sustained,  where  it  appeared  the  order  was 
made  in  term  time,  since  a  written  notice  is 
unnecessary  for  such  order,  and  especially 
where  it  appears  that  the  appellant  was  not 
prejudiced  by  the  want  of  legal  notice. 

4.  Principal  and  agent  ^=»64(l)-*Contraot  heli 
to  show  principal  was  entitled  to  payment  to 
agent 

On  an  accounting  between  a  principal  and 
its  sales  agent,  where  the  contract  provided 
that,  if  a  purchaser  of  the  principal's  goods, 
who  was  also  indebted  to  the  agent  on  another 
account,  made  a  payment  without  specific  ap- 
plication, it  should  be  applied  to  the  indebted- 
ness due  the  principal,  the  payment  made  by 
the  purchaser  was  properly  accredited' to  the 
principal,  where  there  was  no  attempt  to  show 
an  application  by  the  purchaser. 


5.  Principal  and  agent  «=>lll(3)-^ettlei 
with  agent  bold  not  binding. 

Where  defendant  claimed  ft  had  a  settle- 
ment with  the  agent  of  plaintiff,  but  its  con- 
tract with  plaintiff  expressly  provided  that  no 
representations  by  any  agent  of  plaintiff  should 
be  binding  on  plaintiff,  unless  in  writing  duly 
approved  by  an  executive  officer  of  plaintiff,  the 
alleged  settlement  was  not  binding,  in  the  ab- 
sence of  any  attempt  to  show  it  was  agreed  to 
by  plaintiff. 
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6.  Appeal  and  error  «=»877  (3)— Charging  oosta 
against  person  not  party  held  not  prejudicial 
to  appellant. 

Defendant,  against  whom  a  judgment  was 
rendered,  cannot  complain  that  the  costs  were 
adjudged  against  the  purchaser  from  him,  who 
was  not  a  party  to  the  action. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  James  B.  Peiirifoy, 
Judge. 

Action  by  the  Savannah  Guano  Company 
against  the  Home  Bank  of  Barnwell  and  the 
Farmers*  Union  Mercantile  Company.  Judg- 
ment for  the  plaintiff  against  the  Farmers'^ 
Union  Mercantile  Company,  and  the  latter 
appeals.    Affirmed. 

James  E.  Dayls,  of  Barnwell,  for  appel- 
lant 
O.  M.  Greene,  of  Barnwell,  for  respondent 

FRASBR,  J.  The  statement  in  tills  case 
on  appeal  is  as  follows: 

"The  respondent,  the  Sayannah  Guano  Com- 
pany, brought  this  action  against  the  defend- 
ants above  named  by  the  service  of  a  sum- 
mons and  complaint  on  the  15th  day  of  March, 
A.  D.  1917,  and  issue  behig  joined  between  the 
defendant,  the  Home  Bank,  and  said  plaintiff 
respondent,  an  order  was  made  by  the  circuit 
court  referring  all  the  issues  raised  by  the 
pleadings  to  the  master  of  said  court. 

"A  reference  was  held  on  the  9th  day  of  No- 
vember, 1917,  and  while  Mr.  B.  H.  Cave,  one 
of  plaintifTs  witnesses,  was  testifying,  Mr.  W. 
T.  Aycock,  of  the  Farmers*  Union  Mercantile 
Company,  took  exceptions  to  the  course  the 
testimony  was  developing,  and  complained  that 
he  had  been  misled,  and  an  advantage  was  be- 
ing taken  of  him,  whereupon  G.  M.  Greene, 
Esq.,  attorney  for  the  plaintiff,  requested  the 
master  to  adjourn  the  reference,  and  stated 
that  he  would  waive  default  of  tiie  Farmers' 
Union  Mercantile  Company,  allow  it  to  answer, 
and  protect  any  rights  it  might  have  in  the 
premises.  Said  reference  was  adjourned  until 
the  16th  day  of  March,  1918,  at  which  time 
Mr.  Davis,  attorney  for  the  Mercantile  Com- 
pany, answered  for  that  defendant  and  inter- 
posed a  demurrer,  copy  of  which  is  incorporated 
herein. 

*The  master  reserved  his  judgment  upon  the 
demurrer  and  proceeded  with  the  testimony, 
which,  in  narrative  form,  is  incorporated  here- 
in. After  argument  of  counsel,  the  master  filed 
his  report,  in  which  he  dismissed  the  complaint 
as  against  the  bank  and  found  that  the  appel- 
lant must  account  to  the  plaintiff  for  the  sum 
of  173.25,  and  recommend  judgment  according- 
ly.   To  this. finding  both  sides  filed  exceptions. 

"When  the  case  was  reached  on  the  calendar 
of  the  circuit  court,  it  was  discovered  that  the 
report  of  the  master  was  not  in  the  record. 
Mr.  Greene,  the  plaintiff's  attorney,  procured 
from  the  court  an  order  recommitting  the  cause 
to  the  master  for  the  purpose  of  making  anoth- 
er report.  (It  will  be  noted  that  no  notice  was 
given  appellant's  attorney  of  this  intended  ac- 
tion, and  said  attorney  was  not  in  court  when 
said  order  was  obtained.) 


**The  master,  pursuant  to  the  order  recom- 
mitting the  cause  as  aforesaid,  called  a  ref- 
erence, in  which  he  gave  all  parties  notice,  and 
proceeded  to  retry  the  case  upon  a  carbon  copy 
of  the  original  testimony,  and  against  the  pro- 
test of  the  defendant  appellant  held  that  his 
construction  of  said  order  was  not  to  reproduce 
the  lost  report,  but  to  retry  the  case  de  novo, 
notwithstanding  the  said  order  of  recommittid 
contained  the  provision  that  the  master  take 
a  carbon  copy  of  the  testimony  and  make  an- 
other report 

**The  master  filed  his  report  under  this  last- 
named  order  of  recommittal,  to  which  the  de- 
fendant filed  exceptions,  all  of  which  are  incor- 
porated herein,  and  the  cause  coming  on  to  be 
heard  before  his  honor,  Judge  Peurifoy,  the 
exceptions  of  the  defendant  Home  Bank  were 
sustained,  and  the  master's  findings  of  law  and 
fact  were  reversed,  and  the  complaint  as  to 
said  defendant  dismissed;  but  the  exceptions 
of  the  Farmers'  Union  Mercantile  Company 
were  overruled,  and  judgment  rendered  against 
it  for  $243.20,  with  the  further  finding  that  T. 
D.  Creighton  pay  the  costs,  and,  in  the  event 
that  he  cannot  respond,  then  appellant  be  ad- 
judged to  pay  said  costs.    •    •    • 

'*From  the  decree  and  judgment  the  Farmers' 
Union  Mercantile  Company  gave  timely  notice 
of  its  intention  to  appeal  to  the  Supreme  Court, 
and  now  comes  and  excepts  to  said  judgment 
upon  the  grounds  set  out  in  the  exceptions 
herein  set  forth." 

[1, 2]  I.  The  first  exception  is: 

"That  the  master  erred  in  retrying  this  case, 
and  filing  the  report  herein  excepted  to,  for  the 
reasons: 

"(a)  That  the  order  recommitting  the  cause 
to  said  master  contemplated  that  he  reproduce 
his  report  originally  filed,  as  stated  in  the  re- 
port, and  not  a  different  conclusion  of  law  and 
fact,  as  contained  in  said  report,  and  his  honor, 
the  circuit  judge,  erred  in  overruling  said  ex- 
ception." 

This  exception  cannot  be  sustained.  The 
order  recommitting  the  case  to  the  master 
is  not  in  the  record,  and  we  cannot  say  that 
the  master  erred  in  his  construction  of  the 
order.  This  exception  cannot  be  sustained 
for  the  further  reason  that  the  trial  judge 
based  his  finding  on  the  evidence  in  the  case, 
unaffected  by  the  findings  of  the  master. 

[3]  II.  The  second  exception  is: 

"That  it  appears  (and  is  a  fact)  that  in  his 
original  report,  stated  by  him  to  have  been  lost 
he,  the  said  master,  dismissed  the  complaint 
against  the  defendant  Home  Bank,  and  recom- 
mended that  the  Farmers'  Union  Mercantile 
Company  account  for  $73.25,  and  it  is  re- 
spectfully submitted  that  in  giving  judgment 
against  tiie  defendant  Farmers'  Union  Mercan- 
tile Company,  the  said  master  exceeded  his 
authority  under  the  order  of  recommittal,  and 
his  honor  should  have  so  held.  The  defend- 
ant Farmers'  Union  Mercantile  Company  fur- 
ther excepted  to  the  master's  findings;  that 
said  court  erred  in  recommitting  this  cause, 
without  notice  to  defendant  or  its  attorney,  in 
this: 
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''(a)  It  is  admitted  that  no  notice  in  writinjT 
was  given  defendant's  attorney. 

"(b)  It  is  admitted  that  defendant's  attorney 
was  not  in  court  when  the  order  was  obtained, 
and  his  honor  erred  in  not  sustaining  the  fore- 
going exception  to  the  master's  report." 

This  exception  cannot  be  sustained,  for 
the  reason  that  no  written  notice  Is  neces- 
sary  for  orders  made  In  term  time,  and  it 
appears  that  the  appellant  was  not  prejudic- 
ed by  the  want  of  written  notice. 

[4]  III.  The  third  exception  was  with- 
drawn at  the  hearing.  The  fourth  exception 
Is: 

"His  honor  erred  in  not  sustaining  subdi- 
vision C  of  the  Farmers'  Union  Mercantile 
Company's  exceptions,  which  is  as  follows: 
'It  appears  from  the  testimony  that  there  was 
an  agreement  between  the  plaintiff  and  the  de- 
fendant Farmers'  Union  Mercantile  Company, 
who  were  the  agents  of  the  plaintiff,  that  they 
would  divide  the  losses  and  profits;  that  It 
was  a  custom  of  many  years  standing  among 
the  manufacturers  of  guano  and  the  merchants, 
to  whom  they  sold  originally,  that  they  did  di- 
vide these  losses  as  well  as  profits,  and  bad 
a  full  settlement,  and  the  master  erred  in  hold- 
ing otherwise  and  giving  judgment  against  said 
defendant' " 

This  exception  cannot  be  sustained.  The 
contract  provides: 

"It  is  understood  and  agreed  that,  where 
a  purchaser  of  our  fertilizer  is  indebted  to 
you,  individually,  in  addition  to  the  amount 
owing  us,  if  said  purchaser  directs  that  any 
payment  he  may  make  shall  be  applied  to  his 
debt  to  us,  or  makes  no  specific  application  of 
the  payment,  then  the  payment  shall  be  at  once 
applied  to  his  indebtedness  to  us;  otherwise, 
it  shall  be  applied  to  his  indebtedness  to  us  and 
to  you  pro  rata." 

There  was  no  attempt  to  show  that  the 
purchaser  gave  any  directions  as  to  the  ap- 
plication of  the  payments,  and  under  the  ex- 
press provisions  of  the  contract  the  amount 
collected  were  due  to  the  plaintiff. 

[6]  IV.  The  appellant  claims  that  It  had  a 
settlement  with  the  agent  of  the  plaintiff. 
The  contract  further  provides: 

**This  contract,  to  be  binding  upon  us,  must 
be  approved  by  one  of  the  executive  officers  of 
this  company.  All  previous  communications 
between  us,  either  written  or  verbal,  with  ref- 
erence to  the  subject-matter  of  this  contract, 
are  hereby  abrogated,  and  no  statements  or 
representations  on  your  part,  or  of  any  agent 
of  yours,  or  of  any  agent  of  ours,  nor  any  mod- 
ification of  this  agreement,  shall  be  binding 
upon  us,  or  either  of  us,  unless  the  same  shall 
be  in  writing,  duly  accepted  by  you,  and  ap- 
proved by  an  executive  officer  of  this  company." 

There  was  no  attempt  to  show  that  the 
plaintiff  agreed  to  the  alleged  settlement 

[B]  V.  The  next  allegation  of  error  was 
that  the  purchaser,  Creighton,  was  not  made 


pay  the  cost  of  the  case,  niat  does  not  af- 
fect the  appellant,  and  was  not  prejudicial 
to  it 

VI.  The  statement  of  the  account  Is  not 
entirely  clear.  The  appellant  has  not  shown 
error  in  the  amount  of  the  judgment 

The  judgment  Is  afitoned. 

GARY,  a  J.,  and  COTHRAN,  J^  concur. 

WATTS,  J.,  did  not  participate  on  account 
of  sicloiess. 


(119  S.  C.  19) 

SOUTHERN  BRIDGE  CO.  v.  ASKEW,  Saper- 
visor  of  Union  County,  et 
(No.  10872.) 


al. 


(Supreme  Court  of  South  Oarolina.    March  18, 

1022.) 

Bridges  ^=s>20(6)-^ontraotor's  deposit  not 
returned  when  not  Justified  In  withdrawing 
bid. 

In  an  action  to  recover  back  the  amount  of 
a  check  which  accompanied  plaintiff's  bid  for 
the  building  of  a  bridge  for  defendant,  onder 
Act  Feb.  17,  1917  (30  St  at  Large,  p.  648),  it 
was  error  to  direct  a  Terdict  for  plaintiff  where 
there  was  evidence  that  defendant  accepted 
plaintiff*8  bid,  and  plaintiff  was  not  justified 
in  withdrawing  it. 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;   Thos.  S.  Sease,  Judge^ 

Action  by  the  Southern  Bridge  Company 
against  J.  V.  Askew,  Supervisor  of  Union 
CJounty,  and  others.  From  a  directed  ver- 
dict for  plaintiff,  defendants  appeal.  Re- 
versed, and  remanded  for  a  new  trlaL 

Jno.  K.  Hamblln,  of  Union,  and  R.  Ii. 
Douglas,  of  (Chester,  for  appellants. 

Sawyer  &  Kennedy,  of  Union,  for  respond- 
ent 

COTHRAN,  J.  Action  to  recover  $1,(KX), 
with  Interest  from  June  30,  1919,  that  belx^ 
the  amount  of  a  certified  check  d^vered  by 
the  plaintiff  as  a  bidder  upon  certain  bridge- 
work  to  be  let  by  the  defendants,  who  were 
constituted  a  commission  to  build  a  bridge 
over  Broad  river  by  act  (30  Stot  648). 

In  response  to  an  advertisement  calling 
for  bids,  the  plaintiff  submitted  the  bid  on 
June  30,  1919,  accompanying  it  with  the  cer- 
tified check  payable  to  the  defendants.  The 
plaintiff's  contention  is  that  without  fault 
upon  its  part  the  bid  submitted  was  not  ac- 
cepted, no  contract  was  entered  into,  and 
that  it  is  entitled  to  recover  the  value  of 
said  chedE  which  the  defendants  have  ap- 
propriated to  their  own  use. 

rnie  defendants  contend  .that  the  plain- 
tiff's bid  was  accepted  and  the  contract  duly 
awarded  to  the  plaintiff:  that  It  has  re- 
a  party,  and  that  Creighton  was  required  to 'fused  to  comply  therewith;    and  that  as  a 
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consequence  the  deposit  has  been  forfeited 
to  the  defendants.  They  -also  set  up  a  coun- 
terclaim for  $4,623.01,  loss  sustained  in  the 
breach  of  the  contract  by  the  plaintiif. 

At  the  close,  of  all  the  testimony  the  cir- 
cuit judge  directed  a  verdict  in  favor  of  the 
plaintiif  for  the  full  amount  claimed.  The 
defendants  have  appealed. 

It  will  serve  no  useful  purpose  to  review 
the  very  complicated  facts  in  this  case.  It 
is  sufficient  to  say  that,  after  a  careful  con- 
sideration of  them,  we  are  of  opinion  that 
there  was  sufficient  evidence  tending  to  show 
an  acceptance  of  the  plaintiff's  bid  by  the 
defendants  and  an  unjustified  withdrawal 
of  it  by  the  plaintiif,  to  require  a  submis- 
sion of  the  case  to  the  jury,  and  that  there 
was  error  in  the  direction  of  a  verdict 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  triaL 

GARY,  O.  jr.,  and  WATTS,  J.,  concur. 

FRASER,  J.  I  cannot  concur  with  Mr. 
Justice  GOTHRAN.  The  cardinal  facts  are: 
The  defendant  desiring  to  build  a  bridge, 
advertised  for  bids.  The  plaintiff  put  in  a 
bid.  The  plaintiff  was  required  to  put  up  a 
certified  chedc  to  insure  good  faith.  There 
were  several  bids.  After  the  bids  were 
opened,  the  plaintiff  was  notified:  "Your  bid 
on  Lockhart  Bridge  tentatively  accepted;  can 
send  representative  to  Columbia  Thursday." 
The  delay  was  caused  by  checking  up  the 
plans  and  specifications.  When  the  plans 
and  specifications  were  checked  up,  it  was 
found  that  the  plans  were  too  weak  to  sup- 
port the  required  weight  The  plaintiff  was 
notified  that  its  plans  were  unsatisfactory 
as  they  stood,  and  it  was  necessary  to 
strengthen  the  structure.  This  the  plaintiff 
refused  to  do  and  withdrew  its  offer  and  de- 
manded the  return  of  its  check.  The  de- 
fendant refused  t6  return  the  check.  This 
suit  was  brought,  and  the  defendant  not 
only  denied  its  obligation  to  return  the  $1,- 
000,  but  set  up  a  counterclaim  for  damages 
for  breach  of  the  contract.  On  motion,  the 
presiding  judge  held  that  no  contract  had 
been  proven  and  directed  a  verdict  for  the 
plaintiff.  From  the  judgment  based  upon 
this  verdict  the  defendant  appealed. 

In  my  judgment  the  trial  judge  was  right. 
The  price  to  be  paid  for  the  work  and  the 
work  to  be  done  are  essential  elements  for 
the  making  of  a  contract  The  plaintiff  of- 
fered to  build  a  bridge  according  to  certain 
specifications.  When  the  defendant  notified 
the  plaintiff  that  it  did  not  accept  the  spec- 
ifications, it  rejected  the  bid.  That  the  de- 
fendant was  willing  to  increase  the  compen- 
sation in  accordance  with  what  It  deemed 
a  just  basis  did  not  remedy   the   trouble. 
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The  plaintiff  never  offered  to  build  the 
bridge  the  defendant  intended  to  build,  and 
the  defendant  did  not  agree  to  accept  the 
bridge  that  the  plaintiff  offered  to  build. 
The  minds  of  the  parties  did  not  meet  on 
the  thing  to  be  done,  or  the  price  to  be  paid 
and  there  was  no  contract. 

I  know  of  no  such  thing  as  a  "tentative 
acceptance"  of  a  bid.  The  rule  is  clear  and 
well  stated  in  Ruling  Case  Law,  voL  6,  p. 
608: 

^'Qualified  or  Conditional  Aoeepiance^^ln  or- 
der that  there  may  be  a  meeting  of  the  minds 
which  is  essential  to  the  formation  of  a  con- 
tract, the  acceptance  of  the  offer  must  be  sub- 
stantially as  made.  There  must  be  no  variance 
between  the  acceptance  upon  offer.  Accord- 
ingly a  proposal  to  accept,  or  an  acceptance 
and  the  terms  varying  from  those  offered,  is  a 
rejection  of  the  offer,  and  puts  an  end  to  the 
negotiation,  unless  the  party  who  made  the 
original  offer  renews  it,  or  assents  to  the 
modification  suggested.  The  other  party,  hav- 
ing once  rejected  the  offer,  cannot  afterwards 
revive  it  by  tendering  an  acceptance  of  It 
The  acceptance  mast  likewise  be  unequivocal 
and  unconditional.  If  to  the  acceptance  of  a 
proposal  a  condition  be  affixed  by  the  party  to 
whom  the  offer  is  made,  or  any  modification  or 
change  in  the  offer  be  made  or  requested,  there 
is  a  rejection  of  the  offer.  Having  in  effect 
rejected  the  offer  by  his  conditional  acceptance, 
the  offeree  cannot  subsequently  bind  the  offerer 
by  an  unconditional  acceptance." 

It  is  said  that  the  defendant  was  dam- 
aged by  the  subsequent  rise  in  price  of  ma- 
terials. The  plaintiff  was  not  solely  re- 
sponsible for  the  delay,  and  there  is  no  rea- 
son suggested  for  throwing  that  loss  on  the 
plaintiff. 

For  these  reasons  I  dissent. 


ai8  S.  C.  437) 

OLIVER  V.  DAVIS,  Agent.     (No.  10865.) 

(Supreme  Court  of  South  Carolina.    April  11, 

1»22.) 

Appeal   and   error  ^=»664(l)-^tatement8  of 
trial  Judge  as  to  Instruction  accepted. 

Where  there  is  a  conflict  between  the  cir- 
cuit judge  and  the  stenographer  as  to  the  exact 
language  of  the  charge,  th^  statement  of  the 
trial  judge  will  prevail. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  I.  W.  Bowman, 
Judge. 

Action  by  Bertha  I.  Oliver  against  James 
C.  Davis,  as  Agent  under  Transportation  Act 
1920  (41  Stat  461)  §  206.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

I/yles  &  Lyles,  of  Columbia,  and  Moss  ft 
lide,  of  Orangeburg,  for  appellant 

J.  H.  Hydrlck,  A.  J.  Hydrick,  B.  0.  Mann, 
and  W.  C.  Wolfe,  all  of  Orangeburg,  for  re- 
spondent 
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FRASBR,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries  to  a  passenger. 
There  are  only  two  questions  In  the  case,  and 
the  consideration  of  them  does  not  require  a 
statement  of  the  facts. 

I.  When  there  is  a  conflict  between  the 
circuit  Judge  and  the  stenographer  as  to  the 
exact  language  of  the  charge,  must  this  court 
accept  the  statement  of  the  trial  judge  or 
the  stenographer?  The  answer  is  that  the 
statement  of  the  trial  judge  shall  prevail.  It 
is  not  clear  that  there  is  a  conflict  In  this 
case.  The  question  Is  decided  against  the 
appellant 

II.  Was  the  verdict  excessive?  This  court 
cannot  say  it  was  so  excessive  as  to  warrant 
setting  aside  a  Judgment  based  upon  it  This 
question  is  decided  against  the  appellant 

The  Judgment  appealed  from  is  affirmed. 

GABY,  0.  J^  and  WATTS  and  OOTHBAN, 
J  J^  concur. 

(119  S.  C.  10) 

WISE  V.  WISE.     (No.  10863.) 

(Supreme  Ck>urt  of  South  Carolina.    April  11, 

1022.) 

Hnsbanit  and  wife  ^=:»283(3)— Wife  held  enti- 
tled to  alimony. 

Where  a  husband  had  beat  his  wife,  and  on 
her  return  home  from  a  visit  sent  her  a  mes- 
sage not  to  return  home,  as  he  might  do  some- 
thing which  he  would  regret  as  long  as  he 
lived,  though  the  wifejretumed  home,  on  leav- 
ing she  was  entitled  to  alimony. 

Appeal  from  Greenwood  County  (^urt;  C. 
C.  Featherstone,  Judge. 

Suit  by  Lucinda  Wise  against  F.  J.  Wise. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Tillman,  Mays  &  Featherstone,  of  Green- 
wood, for  appellant 

Grier,  Park  &  Nicholson,  of  Greenwood, 
for  respondent 

FRASER,  J.  This  is  an  action  for  ali- 
mony. The  defendant  and  plaintiff  have 
been  man  and  wife  for  about  40  years.  Not 
only  the  husband,  but  the  wife^  also,  have 
been  and  still  are  "preachers  of  the  gospel." 
It  seems  that  they  have  never  lived  in  peace 
for  any  length  of  time.  Twenty  years  ago 
the  husband  beat  his  wife,  and  U  years  ago 
he  struck  her,  according  to  his  own  state- 
ment According  to  the  statement  of  the 
wife,  the  husband  has  continued  the  practice 
until  she  left  him.    In  March,  1920,  the  wife 


went  to  Pittsburg,  Pa.,  to  see  her  daughter. 
She  went  with  the  husband's  consent,  or  at 
least  without  objection  on  his  part  The  let- 
ters that  passed  between  them  during  her 
absence  were  bitter.  In  one  of  his  letters  he 
wrote:  "Just  free  me,  and  I  will  go  to  an- 
other state  and  get  a  divorce."  The  wife  did 
not  consent  to  the  divorce,  but  returned  to 
Greenwood,  where  they  lived.  On  her  return 
she  was  handed  a  letter  from  her  hustMind. 
This  letter  or  statement  of  the  husband's 
grievances  was  severe.  The  written  state- 
ment was  a  severe  arraignment  of  the  wife's 
life.  This  written  statement  was  accompa- 
nied by  a  verbal  message  advising  her  not  to 
return  home  as  he  (the  husband)  might  do 
something  that  would  cause  him  to  regret  as 
long  as  he  lived.  The  husband  denies  that 
he  threatened  to  kiU  her.  He  admits  that  he 
said: 

"Go  tell  your  mother,  if  she  Is  not  going  to 
stay  here,  to  get  her  a  house  and  move.  I 
did  not  say  I  was  going  to  kill  her." 

The  wife  did  return  to  the  house,  but  left 
it  in  a  few  days,  and  brought  this  action  for 
alimony.  The  husband  says  that  his  wife  is 
crazy.  The  case  was  heard  by  Judge  Feath- 
erstone, who  granted  alimony  and  counsel 
fees. 

In  Wise  V.  Wise,  60  S.  C.  44T,  38  S.  B.  802, 
we  find  that  where  the  wife  shows  ''personal 
violence  actually  inflicted  or  menaced,  and 
affecting  life  or  health,"  she  has  made  out 
her  case  as  to  this  requirement.  It  is  true 
the  wife  has  condoned  the  past  whipping 
and  striking,  and  it  is  now  too  late  for  her  to 
base  her  right  to  alimony  on  that  score;  but 
when  the  husband  has  shown  himself  capable 
of  striking  his  wife,  notwithstanding  the  fact 
tiiat  he  was  a  minister  of  the  gospel,  it  shows 
that^e  is  capable  of  personal  violence;  His 
warning  not  to  return  to  his  home  carries 
with  it  a  threat  that  the  wife  had  the  right 
to  heed. 

The  appellant  states  in  his  answer  and  on 
the  stand  that  he  is  willing  to  take  his  wife 
back ;  but  there  is  not  one  word  in  the  case 
to  show  that  his  heart  is  filled  with  anything 
but  malice  toward  his  wife.  If  the  wife  is 
crazy,  the  husband  must  support  her.  The 
record  fully  sustains  the  trial  Judge,  and  his 
Judgment  is  affirmed.  This  does  not  prevent 
a  reconciliation.  It  does  not  prevent  those 
who  would  show  to  others  "the  Prince  of 
Peace"  from  leading  others  in  the  paths  of 
peace.  A  reconciliation  would  be  the  most 
powerful  sermon  either  could  iMreach. 

GARY,  0.  J.,  and  (X)THRAN,  J.,  concur 


^=9For  othMT  eM68  M8  wine  topio  and  KBT-NUMBBR  In  all  K«7-Numb«red  DIgaats  and  ladazaa 


s.a) 


MaoDONALD  v.  faqak 

(111  8.B.) 


793 


(118  S.  C.  610) 

MacDONALD  et  al.  v.  PAGAN  at  al. 
(No.  10849.) 

<  Supreme  Court  of  South  Carolina.    April  11» 

1922.) 

1.  Wlila  <8ss»470  ^  "intantion"  aa  ahown  by 
whole  will  governs. 

The  "intention*'  of  the  will  aa  a  whole, 
which  aisnifies  the  meaning  of  the  worda  uaed, 
governa. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Seriea,  Inten- 
tion,] 

2.  Wllla  ^=»488  —  Extraaeoaa  ciroumatanoea 
consldereil  If  terna  are  anblgaoaa. 

If  the  meaning  of  the  words  used  in  a  wQl 
ia  clear,  the  worda  are  controlling,  but  if  they 
are  not  dear  the  aurrounding  circumstances 
may  be  resorted  to  to  determine  the  intention. 

3.  Wilia  «=»587(l)— Snrplaa  of  proooeds  of 
aaJe  of  property  hdil  part  of  realdue^ 

Where  a  will  by  one  item  bequeathed  cer- 
tain legadea  to  be  paid  from  the  proceeds  of 
the  sale  of  property  when  it  was  manifest  the 
legadea  would  not  exhaust  the  proceeda,  the 
surplua  of  the  proceeda  passed  under  a  subse- 
quent item  of  the  will,  giving  the  residue  to 
testator's  wife. 

4.  Wills  <9=»587(l)— Realduary  dauae  held  to 
complete  bequeat  of  procooda  of  aale. 

If  an  item  in  a  will  bequeathing  the  pro- 
ceeda of  the  aale  of  certain  property  waa  in- 
complete becauae  the  bequest  manifeatly  would 
not  exhaust  the  proceeda,  the  incompleteness 
was  supplied  by  a  aubsequent  item  bequeathing 
the  residue  of  the  estate,  which  was  aa  effec- 
tive for  that  purpose  aa  if  it  had  been  made 
an  additional  dauae  of  the  item  containing  the 
apedfic  bequests. 

5.  Wilis  ^=:»462^Courta  cannot  supply  omia- 
slona. 

If  an  item  in  a  will  ia  incomplete  because 
of  a  mistake  of  the  copyist,  the  courts  have 
no  power  to  aupply  the  omission. 

6.  Wills  <k=>470«Every  clause  must  be  given 
effect. 

Eveiy  clause  in  a  will  must  be  considered 
and  given  full  force  and  effect. 

7.  Wllla  (8=>585  (3)— Devise  of  Interest  In  ho- 
tel to  wife  for  life  held  not  to  prevent  her 
taking  surplus  of  sale  under  residuary  dause. 

Where  testator  devised  his  interest  in  a 
hotel,  which  he  owned  jointly  with  his  brother, 
to  his  wife  for  her  life,  and  manifested  his  con- 
fidence in  his  wife  by  making  her  and  her 
brother  his  executors,  and  proVided  that  the 
property  be  sold,  on  the  death  or  remarriage 
,  of  his  wife,  by  the  executors  or  the  survivor, 
and  that  certain  specific  bequests  be  paid 
from  the  proceeds,  and  thereafter  inserted  an 
item  giving  his  wife  the  residue  of  his  estate, 
which  item  could  only  apply  to  the  surplus  of 
the  proceeds  of  the  sale  of  the  property,  such 
surplus  passes  to  the  wife's  legatees  after  her 
death  under  the  residuary  dause. 


8.. Wllla  ^s»449— Presumption  la  against  Intes- 
tacy. 

When  a  man  leavea  a  will,  not  only  doea 
the  general  law  presume  that  there  was  no 
intestacy,  but  Civ.  Code  1&12,  S  3559,  also 
provides  that  no  man  ahaU  be  considered  aa 
having  died  intestate  aa  to  land  and  personal 
estate  acquired  after  the  execution  of  hia  wiB. 

9.  Wills  <S=>488->Hardshlp,  resulting  from  cas- 
ualty not  contemplated  by  testator,  cannot 
be  considered. 

A  hardship,  resulting  to  legateea  under  a 
will  from  the  burning  of  the  hotel  property, 
from  the  sale  of  which  legacies  were  to  be 
paid,  cannot  be  considered  in  construing  the 
will,  since  such  casualty  waa  not  contemplated 
by  the  testator. 

10.  Wllte  «8si>453— Artradal  rules  yield  to  Juat 
meaning  of  language. 

When  the  dear  intention  of  a  will  pro- 
duces a  hardship,  that  hardship  must  be  en- 
dured, but  when  the  language  of  the  will  ia 
clear  and  the  result  is  just,  mere  artifidal 
rules,  if  they  point  another  way,  must  give 
way. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  .N.  F.  Rice,  Judge. 

Suit  by  William  J.  MacDonald  and  others 
against  Patrick  Fagan  and  others.  Judgment 
for  plaintiffs,  and  defendants .  appeaL  Af- 
firmed. 

The  following  is  the  decree  of  Judge  Rice 
in  the  court  below: 

The  Hotd  Jerome,  located  in  the  dty  of  Co- 
lumbia, at  the  northwest  corner  of  Main  and 
Lady  streets,  is  one  of  the  best  known  hos- 
telries  in  this  state.  For  many  years  now  it 
haa  aupplied  the  needs  and  wants  of  the  trav- 
eling public,  and  it  stiU  retains  its  justly  earn- 
ed popularity. 

Jerome  Fagan,  after  whom  the  hotel  was 
named,  and  his  brother,  Thomas,  were  the 
owners,  each  one-half  in  fee  in  the  realty,  and 
in  the  personalty  contained  in  the  said  hotel. 
On  the  10th  day  of  November,  1898,  Jerome 
Fagan  executed  his  last  will  and  testament  in 
proper  form,  and  three  days  later  died.  The 
said  will  waa  duly  admitted  to  probate,  and  the 
matter  now  before  the  court  is  the  construc- 
tion of  its  terms  in  so  far  as  it  relates  to  the 
ownership  of  the  one-half  interest  of  the  said 
Jerome  Fagan  in  the  said  hotel,  or  the  pro- 
ceeds thereof,  after  it  has  been  sold  ais  direct- 
ed ia  said  will,  and  certain  legadea  paid. 

The  hearing  was  had  before  me  at  the  spring 
term  of  court  for  said  county.  Mrs.  Lillie  Fa- 
gan, the  wife  of  Jerome,  never  remarried,  is 
now  dead  also.  No  children,  so  far  as  tiie  rec- 
ord shows,  were  born  to  Jerome  and  his  wife. 
Mrs.  Lillie  Fagan  also  left  a  will,  and  the  con- 
test now  on  is  between  her  heirs,  legatees,  and 
devisees,  and  the  heirs,  legatees,  and  devisees 
of  her  said  husband,  Jerome.  After  the  death 
of  the  latter,  and  some  18  or  20  years  ago,  the 
building,  known  then  also  as  the  Hotel  Jerome, 
was  destroyed  by  fire— the  writer  of  this  opin- 
ion was  stopping  there  aa  a  guest  at  the  time 
— and  later  was  rebuilt  with  the  proceeds  of 
insurance  and  other  funds  borrowed  or  sup- 
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plied  by  Mrs.  Fagan  for  the  purpose.  This 
phase  of  the  matter,  however,  is,  as  I  under- 
stood at  the  hearing,  not  involved  in  the  pres- 
ent litigation,  and  will  not  be  passed  upon 
by  me. 

The  plaintiffs  in  this  case  contend  that  un- 
der the  terms  of  said  will  of  Jerome  Fagan, 
his  wife,  Lillie,  took  a  life  estate  in  the  one- 
half  interest  of  Jerome  in  the  said  hotel  and 
the  fee  in  the  proceeds  of  its  sale,  after  her 
death  or  remarriage,  subject,  however,  to  the 
payment  of  certain  legacies  set  out  in  item  3 
of  said  will.  This  I  understood  from  the  argu- 
ments is  the  position  taken  by  the  attorneys  for 
the  plaintiffs,  although  the  complaint  in  para- 
graph 8  sets  out  that  Mrs.  Fagan  was  the  own- 
er of  Jerome's  one-half  interest  in  fee  in  the 
said  hotel  lot  and  building,  subject  only  to  the 
payment  of  the  legacies  above  mentioned. 
From  a  practical  standpoint  I  think  it  makes 
little  difference  as  to  which  of  the  views  men- 
tioned might  be  a  proper  construction. 

The  defendants,  on  the  other  hand,  claim 
that  as  to  the  proceeds  of  sale  of  Jerome's  one- 
half  interest  in  said  hotel  property,  after  pay- 
ment of  said  legacies,  there  is  an  intestacy,  and 
that  therefore  the  heirs  at  law  of  Jerome  Fa- 
gan are  entitled  thereto,  and  that  Mrs.  Fagan, 
his  wife,  could  not  dispose  of  it  by  will  or  oth- 
erwise. The  legacies  mentioned  in  item  3  of 
said  will  agregate  $4,300,  and  excluding  the 
gifts  to  Mrs.  Fagan,  constitute  aU  of  the  direct 
devises  or  legacies  provided  in  his  said  will  by 
the  testator.  At  the  same  time  it  is  admitted, 
as  I  understand,  that  the  said  interest  of 
Jerome  in  the  property  was  at  that  time  worth 
much  more  than  the  sum  mentioned.  This  fact 
must  undoubtedly  have  been  known  to  Jerome 
at  the  time  he  made  his  will. 

It  is  elementary  that  in  construing  a  will  the 
intention  is  to  be  sought,  and  if  it  does  not  con- 
flict with  some  settled  rule  of  law,  then  such 
intention  must  be  given  effect.  In  ascertaining 
such  intention  we  will  first  examine  the  terms 
of  the  will  itself.  If  there  are  conflicting  claus- 
es they  must  be  reconciled  if  possible.  Again, 
in  the  search  for  the  intention  every  part  of 
the  will  must  be  considered,  and  due  considera- 
tion given  thereto.  In  other  words,  it  must  be 
construed  as  a  whole,  and  not  in  parts. 

The  testator,  in  item  1  of  his  will,  devises  to 
"his  beloved  wife,  Lillie  Fagan,"  all  of  his  in- 
terest in  the  property  above  described  in  the 
following  words:  "For  and  during  the  term 
of  her  natural  life,"  etc.  In  item  2  he  disposes 
of  his  interest  in  the  personalty  connected  with 
the  hotel '  to  his  wife  on  the  same  terms  and 
limitations  as  are  set  out  in  item  1.  In  item 
3  he  provides  legacies  amounting  to  $4,300  to 
be  derived  from  the  sale  of  his  interest  in  the 
hotel,  realty,  and  personalty,  after  the  death  or 
remarriage  of  his  wife.  Items  4,  d,  and  7  are 
gifts  to  his  wife  in  fee,  about  which  there  is  no 
contention.  Item  5  makes  provision  for  im- 
proving the  hotel  property  and  conducting  same. 
In  item  8,  however,  he  provides  "all  the  rest 
and  residue  of  my  estate,  real  and  personal,  I 
devise  and  bequeath  to  my  wife,  Lillie  Fagan." 
This  last  item  is  what  is  known  to  the  law  as  a 
residuary  clause,  and  on  it  the  plaintiffs  base 
their  case.  The  defendants,  as  already  stated, 
claim  an  intestacy  as  to  the  property  in  dispute. 
In  Fraser  v.  Hamilton,  2  Desaus.  574,  it  is 
said:    "When  a  man  sets  about  making  his  will. 


it  is  to  be  presumed  he  means  to  dispose  of 
the  whole  of  his  property,  and  not  to  die  in- 
testate as  to  any  part  of  it,  and  that  when  he 
uses  general  words  he  means  to  dispose  of 
everything  he  has."  Again,  in  Welbom  y. 
Townsend,  31  S.  G.  413,  10  S.  B.  98,  the  court 
says:  "Where  there  is  a  will,  the  policy  of 
the  law  is  not  In  favor  of  declaring  a  partial 
intestacy,  unless  the  reasons  for  such  result 
are  clear  and  indisputable." 

The  principles  announced  in  the  cases  cited 
are  so  generally  recognized  and  supported  by 
the  authorities  that  I  do  not  deem  it  neces- 
sary to  burden  this  opinion  with  other  decisiona 
on  the  point. 

The  purpose  and  intent  of  a  residuary  clause, 
general  in  its  terms,  is  to  dispose  of  all  prop- 
erty of  the  testator  qot  before  specifically  dis- 
posed of,  and  under  it  all  of  his  property  and 
property  rights  not  expressly  excluded  by  de- 
vise to  some  other  persons  will  pass.  See  Hop- 
kins V.  Mazyc^,  Rich.  Eq!  Gas.  279;  Fraser  t. 
Hamilton,  supra. 

Under  the  residuary  clause  of  the  testator 
above  set  out  all  of  his  property  and  property 
rights  of  every  nature,  not  already  disposed  of 
by  the  terms  of  his  will,  passed  to  his  residu- 
ary legatee  or  devisee. 

The  words  used  by  him  are  "all  of  the  rest 
and  residue  of  my  estate,  real  and  personal," 
etc.,  and  such  words  are  ample  to  pass  the 
property  in  question.  See  Cruger  v.  Heyward, 
2  Desaus.  429;  Stuckey  v.  Stuckey,  1  HO],  Bq. 
308;  Fraser  v.  Hamilton,  supra;  Swinton  t. 
Egleston,  3  Rich.  Bq.  201. 

It  will  not  do  to  say  that,  if  the  testator  had 
wished  to  simply  give  his  wife  his  one-half  in- 
terest in  the  hotel,  burdened  with  the  payments 
of  the  legacies  mentioned  in  item  3,  he  could 
have  done  so  in  terms  so  clear  as  not  to  admit 
of  a  doubt.  He  had  the  right  to  dispose  of 
his  property  in  any  lawful  way  he  chose,  no 
matter  how  eccentric  or  peculiar  the  terms  of 
the  will  may  be. 

In  Hopkins  ▼.  Mazyck,  supra,  it  is  said: 
"Testator,  having  a  power  of  appointment  un- 
der his  father's  wiU,  devised  lands  to  his  sons, 
respectively,  during  their  lives,  with  remainder 
to  such  children  as  they  might  have  at  their 
deaths:  and  with  cross -remainders  among  the 
sons,  *in  case  of  the  death  of  any  of  them  under 
twenty-one  and  unmarried.'  By  a  residuary 
clause,  he  devised  'the  rest,  residue  and  re- 
mainder of  my  estate,  whatsoever,  and  where- 
soever, including  any  estate  not  hereinbefore 
particularly  devised,  which  I  may  have  derived 
under  the  will  of  my  father,  unto  my  said  sons 
and  their  heirs  forever.'  Held,  that  the  resid- 
uary dause  carried  the  ultimate  fee,  or  rever- 
sion, in  the  lands,  to  the  sons." 

Gommenting  upon  the  method  employed  by 
the  testator  in  his  will  to  dispose  of  his  prop- 
erty»  the  court«says,  at  page  280  of  Rich.  Eq. 
Gas.:  "However  strange  it  may  appear  to  us, 
that  he  should  devise  to  them  [his  sons]  the 
ultimate  reversion,  upon  the  failure  of  their 
own  and  their  children's  estates,  yet  there  is 
nothing  to  prevent  it  from  having  legal  effect" 

So  in  the  case  before  us,  if  Jerome  Fagan 
saw  fit  to  give  his  wife  his  interest  in  the  hotel 
for  life,  and  at  the  same  time  vest  in  her  the 
right  to  the  proceeds  of  sale  of  said  interest, 
after  the  payment  of  certain  legacies,  there  is 
nothing  to  prevent  it  from  having  legal  effect^ 
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and  in  the  opinion  of  this  court  the  condusion 
seems  irresistible  that  this  is  what  he  did. 

It  appears  to  me,  and  I  so  hold,  that  the  de- 
vise or  gift  is  not  of  the  ultimate  reversion  of 
the  said  hotel  property  itself,  after  the  pay- 
ment of  the  legacies  specified,  but  of  the  pro* 
ceeds  of  sale  remaining  after  the  payment  of 
said  legacies.  The  only  safe  way  to  pursue  in 
the  construction  of  the  will  is  to  take  the  tes- 
tator to  mean  what  he  says.  He  instructs  the 
property  to  be  sold  on  the  death  or  remarriage 
of  his  wife. 

This  can  only  mean  that  it  was  then  to  be 
converted  into  money.  The  purpose  of  a  resid- 
uary clause  being  then  to  dispose  of  that  part 
of  his  estate  not  already  disposed  of,  what  por- 
tion of  Fagan's  estate  bad  he  failed  to  dispose 
of  at  the  time  he  wrote  the  residuary  dause  of 
his  will?  The  answer  is  the  proceeds  of  sale 
of  his  interest  in  the  hotel,  less  the  legacies. 
There  might  be  other  property  undisposed  of 
also. 

Who  is  the  residuary  legatee?  Mrs.  Fagan^ 
Suchr  proceeds  then  undoubtedly  passed  to  her. 
It  does  not  alter  the  case  to  observe  that  Mrs. 
Fagan,  having  the  enjoyment  and  possession  of 
the  life  estate,  could  not  be  benefited  by  giving 
to  her  a  right  in  the  proceeds  of  sale  after  the 
payment  of  said  legacies,  because  at  the  time 
she  would  be  dead.  Such  right  was  a  right  of 
property,  and  could  be  sold  by  her  or  otherwise 
disposed  of  so  as  to  secure  the  enjoyment 
thereof  during  her  life. 

I  conclude,  therefore,  that  at  the  time  of  her 
death,  Mrs.  Fagan  had  a  vested  interest  in  the 
proceeds  of  sale  of  the  one-half  interest  of  her 
husband,  Jerome  Fagan,  in  the  said  Hotel  Je- 
rome, after  the  payment  of  the  legades  pro- 
vi^d  for  in  item  3  of  said  will,  and  that  as  to 
said  one-half  interest  the  heirs  of  Jerome  Fa- 
gan have  no  legal  title. 

I  do  not  think  that  the  above  conclusions  are 
in  any  way  in  conflict  with  the  prindples  of 
construction  announced  in  Adams  v.  Verner, 
102  S.  C.  7,  86  S.  B.  211;  Lawrence  v.  Bur- 
nett, 109  S.  C.  422,  96  S.  E.  144,  and  other  caa- 
«8  to  the  effect  that  where  an  estate  is  given 
by  will  in  words  of  dear  and  ascertained  legal 
significance,  it  will  not  be  enlarged,  cut  down, 
or  destroyed  by  superadded  words  in  the  same 
or  subsequent  clauses,  unless  they  raise  an  ir- 
resistible inference  that  such  was  the  intent  of 
the  testator. 

So  ordered.  And  it  is  further  ordered  that 
any  of  the  parties  hereto  have  leave  to  apply 
at  the  foot  of  this  decree  for  any  order  neces- 
sary to  carry  into  effect  the  provisions  of  the 
said  will,  provided  such  order  be  not  in  con- 
flict with  tiie  terms  of  this  decree. 

R.  O.  Purdy,  of  Sumter,  and  G.  L.  Blease, 
E.  A.  Blaci^well,  and  D.  W.  Robinson,  all  of 
Columbia,  for  appellants. 

Weston  &  Aycock  and  Lyles  &  L(ylea,  all  of 
Columbia,  for  respondentB. 

FRASER,  J.  Jerome  Fagan  made  his  will, 
that  reads  as  follows: 

^'State  of  South  Carolina. 

''I,  Jerome  Fagan,  of  the  city  of  Columbia, 
tn  said  state,  being  of  sound  mind,  memory  and 
understanding,  but  feeble  in  body  and  well 
knowing  the  uncertainty  of  life,  do  make,  pub- 


lish and  dedare  this  to  be  and  contain  my  last 
will  and  testament,  hereby  revoking  all  instru- 
ments of  a  like  nature  heretofore  made  by  me. 

"Item  1.  I  devise  unto  my  beloved  wife,  lil- 
lie  Fagan,  all  of  my  right,  title  and  interest 
(the  same  being  the  one-half  thereof  in  fee  as 
tenant  in  common  with  my  brother  Thomas)  in 
and  to  all  and  singular  the  property  known  as 
the  Hotel  Jerome  induding  the  lot  of  land  con- 
nected therewith  and  belonging  thereto,  situate, 
lying  and  being  on  the  northwest  corner  of  the 
intersection  of  Main  and  Lady  streets  in  the 
dty  of  Columbia,  fronting  on  said  Main  street 
and  extending  back  along  the  line  of  said  Lady 
street,  for  and  during  the  term  of  her  natural 
life  or  widowhood,  and  from  and  immediately 
after  her  death  or  remarriage  it  is  my  will  and 
desire  that  my  interest  in  said  property  be 
sold  at  public  outcry  on  such  terms  as  my  ex- 
ecutors or  the  survivor  of  them  may  think  dis- 
creet and  proper,  and  the  proceeds  thereof  to 
be  divided  as  is  hereinafter  provided  in  item 
3  of  this  my  last  wOl  and  testament. 

"Item  2.  I  devise  unto  my  said  wife  under 
the  same  limitations  as  is  set  forth  In  the  pre- 
ceding item  of  and  concerning  my  interest  in 
the  realty  aforesaid,  i.  e.,  for  and  during  the 
term  of  her  natural  life,  or  widowhood,  all  of 
my  right,  title  and  interest  in  and  to  the  per- 
sonal property  which  may  be  in  the  Hotel  Je- 
rome  at  the  time  of  my  death,  consisting  of  the 
appointments,  fixtures,  furniture,  bedding,  lin- 
en, culinary  articles,  together  with  the  office 
furniture  and  other  paraphernalia  connected 
within  or  in  any  wise  used  about  said  Hotel  Je- 
rome, as  well  as  all  accounts,  del)ts,  claims  or 
demands  which  may  be  outstanding  or  owing  to 
said  hotel  business  and  management  at  the  tak- 
ing effect  of  this  instrument,  and  from  and  im- 
mediately after  my  said  wife's  death  or  remar- 
riage, it  is  my  wiU  and  desire  that  my  interest 
in  said  personalty  and  choses  in  action  (my  in- 
terest therein  being  the  one  half  thereof,  my 
brother  Thomas  being  the  owner  of  the  other 
half)  be  sold  at  public  outcry  on  such  terms  as 
my  executors,  or  the  survivors  of  them,  may 
think  discreet,  and  proper,  and  the  proceeds 
thereof  be  divided  as  is  hereinafter  provided  in 
item  3  of  this  my  last  will  and  testament. 

"Item  3.  Out  of  the  proceeds  of  the  sale  of 
the  property,  real  and  personal,  mentioned  in 
the  two  foregoing  items  of  this  my  last  will  and 
testament,  I  make  the  following  bequests  in 
money: 

"1.  To  the  children  of  my  nephew,  John 
0*Hara,  the  sum  of  two  thousand  dollars,  to 
be  divided  equally  among  the  child  or  children 
of  a  deceased  child  to  take  its  parent's  share. 

"2.  To  my  niece,  Mrs.  Janie  Deck,  of  Ma- 
con, Georgia,  the  sum  of  five  hundred  dollars. 

**3.  To  my  nephew,  Patrick  Fagan,  of  Coun- 
ty Meath,  Ireland,  five  hundred  dollars. 

"4.  To  Nannie  Fagan,  sister  of  Patrick,  of 
the  same  county  in  Ireland,  five  hundred  dol- 
lars. 

"5.  To  my  sister,  Bridget  Hickey,  of  County 
Meath,  Irdand,  seven  hundred  dollars. 

"Item  4.  There  is  deposited  in  my  name  in 
the  Carolina  National  Bank,  Columbia,  S.  C, 
the  sum  of  two  thousand  dollars,  which  I  be- 
queath to  my  wife,  Lillie  Fagan,  with  the  re- 
quest that  she  give  out  of  said  sum  of  two 
thousand  dollars,  five  hundred  dollars  to  St. 
Peter's  Catholic  Church  of  Columbia,  the  same 
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Co  be  expended  by  the  pastor  thereof  as  he 
may  see  fit  for  the  benefit  of  the  church  and 
congregation. 

''Item  6.  There  are  two  deposits  by  my 
brother  Thomas  and  myself  nnder  the  firm 
name  of  'Fagan  Brothers  in  the  coarse  of  busi- 
ness as  keepers  of  the  'Hotel  Jerome'  to  be 
disposed  of,  one  being  in  the  Central  National 
Bank  of  Columbia,  S.  C,  and  the  other  in  the 
Carolina  National  Bank  of  Columbia,  S.  C,  the 
deposit  in  the  latter  named  bank  being  some 
$5,000.00.  It  is  my  will  and  desire  that  my  ex- 
ecutors, or  the  survivor  of  them,  shall  use  so 
much  of  said  moneys  coming  to  my  estate  (and 
I  am  entitled  to  the  one-half  thereof)  as  will 
with  a  like  amount  to  be  expended  by  my  broth- 
er Thomas  complete  the  improvements  now 
under  way  in  and  upon  the  'Hotel  Jerome'  as 
set  forth  in  the  plans  and  specifications  thereof; 
and  upon  the  completion  of  said  work  and  im- 
provements any  and  all  sums  remaining  over 
and  coming  to  my  estate  therefrom  I  wish  to 
go  into  the  hotel  business  now  conducted  by  my 
brother  Thomas  and  myself,  and  to  be  con- 
trolled and  expended  by  my  wife  and  my  broth- 
er Thomas  in  managing  the  same. 

"Item  6.  All  bonds  and  stocks  of  what  kind 
or  nature  soever  I  may  own  at  the  time  of  my 
death,  I  bequeath  to  my  dearly  beloved  wife, 
Lillie  Fagan,  and  I  devise  to  her  all  of  my 
right,  title  and  interest  in  the  real  property 
situate,  lying  and  being  in  the  city  of  Colum- 
bia on  the  comer  of  Gervais  and  Gates  streets. 

"Item  7.  And  I  bequeath  to  her,  the  said 
Lillie  Fagan^  my  interest  in  a  bond  for  $4,- 
000.00,  secured  by  a  mortgage  of  Main  street 
property,  where  J.  M.  Van  Metre  conducts  his 
furniture  business,  which  said  bond  and  mort- 
gage, made  and  executed  by  said  Van  Metre 
as  a  part  of  the  purchase  money  of  the  land  on 
which  said  mortgage  is  a  lien,  belongs  one  half 
to  me,  the  other  half  to  my  brother,  Thomas. 

"Item  8.  All  the  rest  and  residue  of  my  es- 
tate, real  and  personal,  I  devise  and  bequeath 
to  my  wife,  Lillie  Fagan. 

"Item  9.  I  nominate,  constitute  and  appoint 
my  said  wife,  Lillie  Fagan,  and  her  brother, 
William  MacDonald,  of  New  York,  executors  of 
this  my  last  will  and  testament. 

"In  witness  whereof  I  have  hereunto  written 
my  name  and  afllxed  my  seal  at  the  city  of  Co- 
lumbia the  tenth  day  of  November,  1898." 

"Jerome  Fagan.    [L.  S.]"* 

(Properly  witnessed.) 


The  only  question  in  the  case  Is  the  con- 
struction of  item  8. 

[1,2]  There  are  two  fundamental  prin- 
ciples that  need  no  citation  of  authority  to 
support  them:  (1)  The  intention  of  the  will 
as  a  whole  governs.  (2)  Intention  is  a  term 
of  art,  and  signifies  the  meaning  of  the  words 
used.  .If  the  meaning  of  the  words  used  is 
dear,  then  they  are  controlling.  Sometimes 
the  words  used  are  not  clear.  In  that  event 
surrounding  circumstances  may  be  resorted 
to  from  the  necessity  of  the  case.  Taken 
alone,  the  words  of  item  8  admit  of  no  doubt 
The  whole  will  must*  however,  be  considered, 
and  every  part  given  its  full  weight 

[S]  The  controversy  is  over  the  surplus 
that  is  sure  to  remain  after  the  payment  of 


the  legacies  specified  In  Item  8.  The  appel- 
lants claim  that  the  testator  is  intestate  as 
to  this  surplus,  and  they  claim  it  as  the  heirs 
at  law  of  the  testator.  The  respondents  claim 
it  under  the  will  of  Mrs.  Lillie  Fagan,  now 
dead,  as  covered  by  and  included  in  the  resid- 
uary  bequest  The  words  used  in  it^n  8  are 
unquestionably  brocCd  enough  to  include  the 
surplus.  "All  the  rest  and  residue  of  my  ^- 
tate,  real  and  personal,"  include  all  of  his 
property  not  specifically  devised  or  bequeath- 
ed. That  Is  as  dear  as  It  can  be.  The  sur- 
plus proceeds  of  sale  after  paying  the  $4,200 
of  bequests  is  not  devised  in  item  3,  and,  not 
being  disposed  of  by  any  other  item,  must  go 
to  the  residue.  The  testator  had  two  ways 
open  to  him.  He  could  either  provide  for  the 
surplus  in  item  3,  or  by  another  clause,  gen- 
eral, sweeping,  all-indusive,  thereby  dispose 
of  this  surplus.    He  adopted  the  latter  plan. 

The  appellant  urges  two  objections  to  this 
view:  First,  that  item  3  is  manifestly  in- 
complete; and,  second,  the  will  by  specific 
provision  gives  Mrs.  Fagan,  liis  wife,  only  a 
life  estate  In  the  hotel  property. 

[4]  I.  Item  8  may  be  Incomplete  taken  by 
Itself.  The  will  must  be  taken  as  a  whole. 
If  Item  8  had  been  added  as  subdivision  6  to 
item  3,  then  it  would  have  been  impossible 
for  the  most  critical  to  say  item  3  was  in- 
complete. It  is  diflicult  to  see  how  item  8  is 
to  be  defeated  by  reason  of  its  separation 
from  item  3  by  other  items.  If  item  8  had 
been  added  as  subdivision  6  to  Item  3,  then 
the  residue  might  have  been  confined  to  the 
surplus  proceeds  of  sale  of  the  hotel  proper- 
ty. Item  8  is  not  a  subdivision  of  any  other 
item.  It  is  a  general  item,  and  applies  to 
any  surplus,  to  anything,  and  so  written  as 
to  Include  any  and  all  property  not  given  to 
another. 

[8,  81  If,  however,  it  is  held  that  item  8  Is 
incomplete,  and  that  it  was  a  mistake  of  the 
copyist,  then  it  is  too  clear  for  any  one  to 
doubt  that  the  courts  have  no  power  to  sup- 
ply the  omission.  The  case  fails  to  show  that 
there  was  any  other  property  upon  which 
item  8  could  operate,  except  the  surplus  pro- 
ceeds  of  the  sale  of  the  hotel  propertj.  Item 
8  must  dispose  of  this  suridus,  or  it  Is  mean- 
ingless. Byery  dause  of  a  will  must  be  c(«i- 
sidered  and  given  full  force  and  effect 

[7]  II.  It  is  said  that  Mr.  Fagan  gave  to 
his  wife  a  life  estate  only  in  the  Hotel  Je- 
rome property.  According  to  the  express  lan- 
guage of  his  will  Mr.  Fagan  gare  to  his  wife 
an  estate  for  life  or  widowhood  in  his  one- 
half  interest  In  the  hotel  property  itself, 
and  the  residue  of  the  proceeds  of  sale  after 
the  payment  of  the  $4,200  of  bequests.  That 
is  what  the  will  says  shall  be  done  with  his 
property.  That  ia  the  plain  English  of  it 
The  will  as  a  whole  bears  out  that  idea. 
There  is  no  item  except  item  8  that  does  not 
provide  for  his  wife,  Lillie  Fagan.  The  wife 
is  made  executrix.     The  executor  is  not 
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Thomas  Fagan,  the  brother  of  the  testator, 
but  William  MacDonald,  the  brother  of  Mrs. 
Fagan,  and  a  nonresident  of  this  state. 
Practically  the  power  of  sale  is  given  to  M^b. 
Fagan.  It  is  said  that  the  life  estate  pre- 
cludes its  exercise  by  Mrs.  Fagan.  This 
overlooks  the  fact  that  Mrs.  Fagan's  rights 
in  the  property  itself  might  terminate  upon 
her  second  marriage.  The  intensity  of  the 
testator's  love  and  regard  for  his  wife  and 
the  fullness  and  completeness  of  his  surren- 
der of  his  property  to  his  wife  is  shown  by 
the  provision  that,  notwithstanding  the  fact 
that  the  testator  realized  that  after  bis  death 
his  wife  might  marry  again,  still  after  her 
second  marriage  he  directed  that  the  sale 
should  be  managed  by  her. 

The  will  shows  another  significant  thing. 
The  will  shows  that  the  testator  contemplated 
a  continuance  of  the  hotel  business  by  his 
wife  and  his  brother.  It  makes  provision  for 
improvement  of  the  property  for  a  more  ef- 
ficient conduct  of  the  business.  He  makes 
the  legacies  a  charge  on  the  hotel  property; 
that  property  she  is  most  likely  not  to  sell. 

[8]  When  a  man  leaves  a  will,  not  only 
does  the  general  law  presume  that  there  is 
no  intestacy,  but  the  statute  (section  3559, 
Code  of  1912)  provides  that  no  man  shall  be 
considered  as  having  died  intestate  aa  to 
land  and  personal  estate  acquired  after  the 
execution  of  his  will.  Here  every  presump- 
tion is  against  intestacy,  and  it  would  be 
strange  indeed  if  this  testator  should  be  ad- 
Judged  intestate  as  to  a  portion  of  his  estate 
when  he  emphasizes  the  completeness  of  the 
gift  of  the  residue  by  making  it  a  separate 
item. 

When  we  consider  the  fact  that  the  wife  is 
the  supreme  object  of  the  testator's  bounty, 
we  would  be  confronted  with  this  anomaly: 
The  will  contemplates  the  continuance  of 
the  hotel  business ;  it  contemplates  that  the 
wife  shall  continue  tlie  hotel  business.  It  Is 
not  the  case  of  a  testator  who  has  aocumu- 
iated  sufficient  proi>erty  to  allow  his  widow 
to  live  in  comfort,  and  it  may  be  in  idleness, 
for  the  balance  of  her  life;  that  she  is  sim- 
ply to  enjoy  the  fruits  of  his  labor  as  long  as 
she  shall  live,  and  then  over  to  other  objects 
of  his  bounty.  The  will  contemplates  that 
the  wife  shall  continue  to  carry  on  his  busi- 
ness, a  business  that  is  a  strenuous  business, 
an  increasing  business,  requiring  the  exercise 
of  every  power,  a  life  of  whole-hearted  and 
Intelligent  service;  and  yet,  when  this  life 
of  hard  and  responsible  labor  is  over,  Mrs. 
Fagan  is  to  turn  over  the  property  and  busi- 
ness which  she  has  preserved  and  enlarged 
to  kinsmen  of  his  own,  to  whom  he  has  given 
in  words  but  a  small  portion. 

The  will  shows  on  its  face  that  the  testa- 
tor believed  that  his  wife  would  be  able  to| 


carry  on  the  business  successfully,  without 
the  presence  of  her  coexecutor.  It  is  the 
only  reasonable  construction  of  the  paper 
that  the  testator  believed  that  Mrs.  I^gan 
could  do  the  duty  assigned  to  her.  Whence 
arose  this  belief?  It  could  only  come  from 
their  past  lives.  The  will  states  that  the  tes- 
tator was  feeble  of  body,  and  yet  a  strenuous 
business  was  done.  A  novice  at  the  helm 
would  sink  the  ship.  The  will  does  not  con- 
template a  novice.  When  Mrs.  Fagan  shall 
die,  the  business  shall  end.  It  follows  in- 
disputably that  Mrs.  Fagan  was  the  ruling 
spirit  of  the  business,  according  to  the  will- 
We  are  asked  to  hold  that  this  will,  that  in 
every  item  save  one  breathes  a  spirit  of  love 
and  devotion  to,  and  respect  for,  his  wife, 
shall  be  construed  to  bind  this  wife  to  a  life 
of  unmerited  servitude  ta  those  who  are  not 
of  her  blood. 

[9]  Something  is  said  about  the  burning 
and  rebuilding  of  the  hotel.  That  has  no 
place  here,  as  it  was  not  contemplated  by 
the  testator,  and  any  hardship  arising  there- 
from must  be  endured. 

[18]  Courts  should  not  make  wills.  It  is 
their  province  to  construe  them.  When  the 
'clear  intention  of  a  will  produces  a  hardship, 
then  the  hardship  must  be  endured.  But 
when,  as  in  this  will,  the  language  is  clear 
and  the  result  just,  mere  artificial  rules,  even 
if  they  pointed  in  another  way,  must  give 
way.  Those  rules,  however,  are  not  in  con- 
fitct  here  with  justice.  No  authorities  are 
quoted  in  this  opinion.  A  ''review  of  the  au- 
thorities" is  seldom  profitable.  It  takes  a 
master  mind  to  "review  the  authorities"  com- 
pletely, and  a  master  mind  frequently  to  un- 
derstand the  opinion  after  the  work  is  done. 
If  authorities  are  needed,  they  will  be  found 
in  the  dear  and  convincing  opinion  of  the 
circuit  judge.  (Let  the  decree  of  Judge  Rice 
be  reported.) 

The  cases  that  refer  to  an  estate  by  Im- 
plication have  no  bearing  on  this  case.  "AH 
the  rest  and  residue  of  my  estate,  real  and 
personal,  I  devise  and  bequeath  to  my  wife, 
Lillie  Fagan"  leaves  nothing  for  implication. 
It  is  a  directly  positive,  unlimited  gift 
There  are  no  lapsed  legacies  to  confuse  the 
mind.  The  testator  devises  to  his  wife  a  life 
estate,  or  until  she  remarries,  in  the  hotel 
itself.  He  then  directs  a  sale  of  the  hotel 
itself,  and  disposes  of  a  part  of  the  proceeds 
of  sale.  He  then  gives  the  rest  and  residue 
of  his  estate  to  his  wife.  This  residue,  so 
far  as  the  case  shows,  can  refer  only  to  the 
surplus  proceeds  of  sale.  In  order  to  defeat 
the  claim  of  the  wife  to  this  residue,  It  would 
be  necessary  to  ignore  the  residuary  clause. 

The  judgment  appealed  from  is  affirmed. 

GARY,  C.  J.,  and  WATTS  and  GOTHRAN, 
JJ.,  concur. 
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STROM  V.  PAYNE,  Director  General  of  Rail- 
roads, Agent,  et  al.    (No.  10856.) 

(Supreme  Court  of  South  Carolina.    April  11» 

1922.) 

1.  Railroads  ^=>267  —  Engineer  and  fireman 
liable  for  failure  to  give  statutory  signals. 

As  the  statute  requires  the  engineer  and 
fireman  of  a  train  to  blow  the  whistle  or  ring 
the  bell  on  the  approach  of  the  train  to  a  cross- 
ing, their  failure  to  give  such  signals  renders 
them  personally  liable  for  injuries  resulting 
therefrom  as  a  proximate  cause. 

2.  Railroads  ^=:»3 1 2(3)— Liability  ef  oompany 
for  omission  of  signals  dependent  on  liability 
of  employees. 

The  liabilty  of  the  operator  of  a  railroad 
for  failure  to  give  the  statutory  crossing  sig- 
nals is  dependent  on  the  liability  of  the  engi- 
neer or  fireman  for  such  failure,  and  if  the  lat- 
ter are  not  liable  the  former  cannot  be. 

3.  Trial  ^=:9423  —  Error  In  instrnotion  beld 
cured  by  withdrawal  of  issues. 

Where,  in  an  action  against  the  Director 
General  of  Railroads  snd  the  engineer  and 
fireman  of  a  train,  there  were  certain  allega- 
tions of  negligence  for  which  the  engineer  and 
fireman  were  not  responsible,  the  error  in  the 
charge  of  the  court  that  the  jury  could  find 
against  any  one  of  the  defendants  was  cured, 
where  plaintiff,  before  the  case  was  submitted 
to  the  jury,  withdrew  all  issues  of  negligence, 
except  that  of  failure  to  give  the  statutory  sig- 
nals, as  to  which  act  all  of  the  defendants 
might  be  held  liable. 

4.  Trial  ^=:»*1 94(1 7)— Instruction  held  not  ob- 
jectionable as  a  charge  en  the  facts. 

Where,  in  an  action  against  the  Director 
General  of  Railroads  and  the  engineer  and  fire- 
man of  a  train  for  injuries  resulting  from  fail- 
ure to  give  the  statutory  signals  at  a  crossing, 
the  plaintiff  withdrew  the  issue  of  negligence 
as  against  the  fireman,  an  instruction  by  the 
court  to  the  effect  that  "the  engineer  is  the  re- 
sponsible man"  was  not  objectionable  as  a 
charge  on  the  facts. 

5.  Trial  <8=:>327— Verdict  held  sufficiently  defl- 
nite  as  te  speoifloation  of  defendiants. 

In  an  action  against  the  Director  General 
of  Railroads  and  the  engineer  of  a  train,  for 
injuries  resulting  from  failure  to  give  the  stat- 
utory signals  at  a  crossing,  a  verdict,  "We 
find  for  the  plaintiff  against  Walker  D.  Hines 
and  Capers  Madden,"  held  sufficient,  though  it 
failed  to  indicate  that  Walker  D.  Hines  was  Di- 
rector General  of  Railroads;  the  omission  be- 
ing a  mere  clerical  error. 

6.  Appeal  and  error  ^=s>724(5)  —  Exception 
merely  referring  to  record  held  Insufficient. 

Exceptions  which  do  not  state  any  error, 
but  merely  refer  to  portions  of  the  record,  can- 
not be  considered  on  appeal. 

Appeal  from  Common  Pleas  Circuit  CSourt 
of  Edgefield  County ;   BYank  B.  Gary,  Judge. 

Action  by  Walter  T.  Strom  against  John 
Barton  Payne  as  Director  General  of  RaU-i 


roads.  Agent,  and  othera.  Judgment  for 
plaintiff,  and  the  defendant  named  appeals. 
AflSrmed.  « 

N.  G.  Evans,  of  Edgefield,  for  appellant 
George  Bell  Tlmmerman  and  T.  O.  Calll- 
sen,  both  of  Lexington,  for  rei^ondent. 

FRASER^  J.    [1,2]  This  Is  an  action  for 
damages  to  the  plaintiff  at  a  raUroad  cross- 
ing.   The  engineer  and  fireman  were  Joined 
as  parties  defendant    Many  acts  of  negli- 
gence were  alleged.    The  negligence  alleged 
was   that  there   was  a  want  of  notice  to 
those  who   were   using    the   crossing,    nie 
plaintiff  was  a  stranger  In  the  neighborbood 
and  to  the  whole  surroundings.    He  alleges 
that  he  was  on  th.e  railroad  track,  and  the 
traiu  was  upon  him  l}efore  he  knew  of  the 
danger.    Among  other  specifications  of  neg- 
ligence, there  was  alleged  a  failure  to  blow 
the  whistle  or  ring  the  belL    The  engineer 
and  fireman  were  not  In  any  way  connected 
with  some  of  the  allegations  of  negligence. 
It  was  their  duty  under  the  statute  to  blow 
the  whistle  or  ring  the  bell,  and  If  they  did 
not  do  so,  and  the  injury  resulted  from  such 
failure,  as  the  proximate  cause,  then  they 
were   responsible.    If  they  performed   this 
duty,  then  (for  that  cause)  the  Director  Gen- 
eral was  not  liable.    The  liability   of  the 
Director  General  (for  that  cause)  depended 
upon  the  liability  of  the  engineer  or  fireman. 
There    were   other   specifications    of   negli- 
gence, however,  for  which  the  engineer  and 
fireman  were  In  no  way  liable. 

[3]  When  the  presiding  Judge  came  to 
charge  the  Jury,  he  told  them  that  they 
might  find  against  any  one  of  the  defend- 
ants. That  charge  was  correct,  taking  the 
whole  complaint  and  the  whole  evidence. 
The  confilct  among  the  witnesses  was  as  to 
the  statutory  signals.  After  his  honor  had 
charged  the  Jury  that  they  could  find 
against  any  one  of  the  defendants,  the  plaln- 
tiff*s  attorney  said  that  he  did  not  think  a 
verdict  against  the  Director  General  alone 
would  be  good.  He  also  stated  that  he  did 
not  think  that  the  fireman  was  re^;K>n8ible, 
but  that  the  jury  could  find  against  the  Di- 
rector General  and  the  engineer  as  the  re- 
sponsible man.  The  practical  effect  was  to 
reduce  the  Issue  to  the  statutory  signals  and 
to  withdraw  the  claim  agalnt  the  fireman. 

I.  The  first  assignment  of  error  is  that 
the  presiding  Judge  made  Inconsistent  charg- 
es. As  above  explained,  the  charges  are  not 
Inconsistent.  The  defendant  was  not  prej- 
udiced by  reducing  the  issue  to  one  spedfl- 
cation  of  negligence. 

[4]  II.  The  next  specification  of  error  is 
the  claim  that  the  Judge  charged  on  the 
facts  when  he  said,  "The  engineer  is  the  re- 
sponsible man."  The  statute  makes  the  en- 
gineer and  fireman  responsible  for  the  ring- 
ing of  the  bell  and  the  blowing  of  the  whis- 
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tie,  and  there  was  no  objection  to  the  with- 
drawal of  the  action  against  the  fireman. 

[6]  III.  The  next  exception  is  as  to  the 
form  of  the  verdict    The  verdict  was:  ^ 

"We  find  for  the  plaintiff  •  •  ♦  against 
Walker  D.  Hines  and  Gapers  Madden." 

The  words  "Director  General"  were  omit- 
ted. That  was  a  mere  clerical  error,  that 
cannot  produce  confusion.  The  whole  rec- 
ord shows  that  the  verdict  was  against  Mr. 
Hines  in  his  ofildal  character,  and  not  as  an 
individual. 

[(]  lY.  The  fourth  and  fifth  exceptions 
do  not  state  any  error,  but  merely  refer  to 
other  portions  of  the  record,  and  cannot  be 
considered. 

The  Judgment  is  affirmed. 

GARY,  O.  J.,  and  COTHRAN,  J.,  concur. 
WATTS,  J.»  did  not  participate  on  account 
of  sickness. 

(lid  s.  c.  89) 

BANK  OF  ANDERSON  V.  BREEDIN. 
(No.  10859.) 

(Supreme  Court  of  South  Carolina.    April  11, 

1922.) 

1.  Bills  and  aotea  ^=s>343— In  absence  of  notice 
of  defects  In  discounted  note^  court  propierly 
directed  venfict  for  plaintiff. 

In  the  absence  of  evidence  that  a  banlc, 
which  discounted  a  note  sued  on  by  it,  or  its 
president,  who,  in  his  capacity  as  a  real  estate 
dealer,  was  advised  by  defendant  of  a  propos- 
ed agreement  with  the  payee,  in  consideration 
of  whose  performance  the  note  was  executed, 
had  notice  of  any  defect  or  any  other  notice  of 
the  completed  contract  than  the  note  itself,  the 
court  properly  directed  a  verdict  for  plaintiff. 

2.  Appeal  and  error  ^=s>1050(l)^Proof  of  rea- 
sonableness of  attorney's  fees  held  not  prej- 
udicial In  suit  on  note. 

In  a  suit  •on  a  note  providing  for  10  per 
cent,  attorney's  fees,  proof  of  the  reasona- 
bleness thereof  was  not  prejudicial  to  defend- 
ant, even  if  plaintiff  was  not  fequired  to  prove 
it  reasonable. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  George  E.  Prince; 
Judge. 

Action  by  the  Bank  of  Anderson  against 
C  S.  Breedin.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

L.  W.  Harris,  of  Anderson,  for  appellant. 
J.  M.  Paget,  of  Anderson,  for  respondent 

FRASBR,  J.  The  case  contains  the  fol- 
lowing statement: 

'This  is  a  suit  on  a  note  given  by  defendant, 
G.  S.  Breedin,  to  Chas.  R.  Moore,  and  alleged 
to  have  been  discounted  by  the  said  Chas.  R. 
Moore  at  the  Bank  of  Anderson.  Upon  de- 
fendant's failure  to  psy  same  suit  was  insti- 
tuted.   At  the  June  term  of  court  of  common 


pleas  his  honor  Judge  Geo.  B.  Prince  directed 
a  verdict  for  plaintiff  for  full  amount  asked  fof 
in  the  complaint  Notice  of  intention  to  ap" 
peal  was  duly  served. 

"Synopsis  of  Complaint 

That  plaintiff  is  a  corporation  duly  chartered 
by  and  under  the  laws  of  South  Carolina,  do- 
ing a  general  banking  business;  that  on  Febru- 
ary 17,  1920,  the  defendant  executed  and  de- 
livered to  Chas.  R.  Moore  his  promissory  note 
for  $1,500,  due  30  days  from  date  [setting  out 
note],  with  name  of  Chas.  R.  Moore  indorsed  on 
the  back  thereof.  The  note  contains  the  pro- 
vision that  if  collected  by  suit  or  placed  in  the 
hands  of  an  attorney  for  collection,  to  pay  10 
per  cent,  attorney's  fees  for  collection;  that 
before  the  maturity  of  said  note  and  for  value 
the  said  Chas.  R.  Moore  discounted  same  to 
this  plaintiff,  who  is  the  legal  owner  and  holder 
thereof;  that  same  is  long  past  due,  no  part 
of  which  has  been  paid.  Prayer  was  for  prin- 
cipal, interest  and  attorney's  fee  of  10  per 
cent  and  costs. 

"Synopsis  of  Answer. 

''(I)  General  denial;  (2)  denial  of  delivery; 
(3)  denial  of  consideration;  (4)  failure  of 
consideration;  (5)  want  of  consideration  { 
(6)  denial  that  plaintiff  purchased  note  in  open 
market;  (7)  alleged  that  note  was  made  in 
consideration  for  services  to  be  performed  by 
Chas.  R.  Moore  in  putting  a  land  sale  for  this 
defendant  which  services  were  never  per- 
formed; that  plaintiff  before  it  became  owner 
of  said  note,  if  it  became  owner  thereof,  had 
knowledge  that  the  services  had  not  been  per- 
formed and  would  not  be  performed;  (8)  that 
plaintiff  had  notice  of  the  failure  of  considera- 
tion, want  of  consideration,  nondelivery  of  note, 
or  facts  which  would  have  put  them  upon  in- 
quiry of  such  matters  of  equity  existing  be- 
tween the  said  C.  S.  Breedin  and  Chas.  R. 
Moore,  and  that  they  cannot  now  be  heard  to 
say  that  they  are  purchasers  for  value  and 
without  notice  of  such  equities." 

At  the  dose  of  the  testimony  the  presid* 
Ing  Judge  directed  a  verdict  for  the  plain- 
tiff. From  the  Judgment  entered  on  the 
verdict  the  def^idant  appealed. 

There  are  two  questions  before  us.  The 
first  is: 

I.  Was  it  error  to  direct  a  verdict  for  the 
plaintiff? 

It  was  not  The  objection  to  the  direc- 
tion of  the  verdict  was  based  upon  the  fol- 
lowing extract  from  the  testimony  of  the 
appellant: 

'*A  I  told  Mr.  Clinkscales  that  I  was  en- 
tering into  an  agreement  with  Chas.  R.  Moore, 
of  the  Southern  Land  Auction  Company,  to 
promote  the  sale  of  a  piece  of  Church  street 
property  that  I  was  interested  in;  that  Mr. 
Moore  wanted  $1,500  for  expenses,  which  we 
figured  on  a  bit  regarding  the  amount  as  I  con- 
sidered it  excessive;  and  he  was  to  do  cer- 
tain things,  and  that  I  wouldn't  give  him  the 
cash  because  I  didn't  know  whether  he  would 
carfy  out  his  part  of  the  contract  or  not; 
and  for  that  reason  I  didn't  pay  him  in  cash, 
but  I  would  give  him  a  note  to  secure  my  word 
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that  he  would  be  paid  if  be  performed  his  part 
of  the  agrreement.    I  believe  that  covers  it.' 


t» 


[1]  It  appears  in  the  record  that  Mr. 
Olinkscales,  the  president  of  the  plaintiff 
bank,  was  himself  engaged  in  real  estate 
business,  and  the  conversation  was  not  held 
with  Mr.  Clinkscales  as  president  of  the 
bank.  It  further  appears  that  the  conversa- 
tion was  held  before  the  appellant  and 
Moore  had  completed  their  bargain.  It  far- 
ther appears  that  the  first  note  was  reject- 
ed because  it  was  not  written  on  the  forms 
prepared  by  the  plaintiff  bank.  There  Is  no 
evidence  that  even  Mr.  Clinkscales  had  any 
other  notice  of  the  completed  contract  be- 
tween the  parties  than  the  note  that  was  dis- 
counted. The  appellant  objected  to  the 
amount,  and  yet  he  did  agree  to  the  amount. 
He  objected  to  payment  before  the  work 
done,  and  yet  he  did  make  an  unconditional 
obligation  to  pay  before  the  work  was  done. 
There  is  no  evidence  that  either  Mr.  Clink- 
scales or  the  bank  had  any  notice  of  any 
defect  in  the  note,  and  the  only  thing  for 
his  honor  to  do  was  to  direct  a  verdict  for 
the  plaintiff. 

[2]  II.  The  other  assignment  of  error  iff 
as  to  attorney's  fees. 

The  note  provided  for  it,  and  it  appears 
that  it  was  alleged  in  the  complaint.  The 
amount  of  it  was  in  the  note.  It  may  be 
that  the  plaintiff  was  not  required  to  prove 
that  10  per  cent,  was  reasonable,  unless  the 
amount  of  it  had  been  attacked;  but  proof 
that  it  was  reasonable  was  certainly  not 
prejudicial. 

The  judgment  is  affirmed. 

WATTS,  X,  did  not  participate,  on  ac- 
count of  sickness. 

COTHRAN,  J.  (concurring).  Action  upon 
ft  note  executed  and  delivered  by  the  defend- 
ant, 0.  S.  Breedln,  to  one  Charles  R.  Moore, 
dated  February  17,  1920,  due  30  days  after 
date,  for  $1,500,  and  10  per  cent,  attorney's 
fees.  Although  the  "case"  and  both  argu- 
ments state  that  the  note  was  payable  "to 
Charles  R.  Moore"  without  words  importing 
negotiability  In  the  commercial  sense,  it  ap- 
pears to  have  been  treated  throughout  as  a 
negotiable  promissory  note,  and  it  will  be 
so  considered  in  this  discussion.  On  the  day 
of  its  execution  the  payee,  Charles  R.  Moore, 
negotiated  a  transfer  of  the  note  to  the 
plaintiff  bank,  indorsing  it  in  blank  and  re- 
ceiving from  the  bank  $1,490  in  cash.  The 
vice  president  and  cashier  of  the  bank,  P. 
B.  Clinkscales,  handled  the  transaction. 

The  sole  point  at  Issue  between  the  par- 
ties was  whether  or  not  the  bank  was  a 
holder  in  due  course.  Upon  this  issue  the 
defendant  testified  that  he  was  the  owner  of 
certain  real  estate  in  the  city  of  Anderson; 
that  he  wished  to  have  it  developed  and 
sold;    that  on  the  day  before  the  note  was 


given  he  discussed  with  Clinkscales,  cash- 
ier of  the  bank,  his  proposed  plans;  told 
him  that  he  was  entering  into  an  agreement 
with  Moore  to  promote  the  sale  of  the  prop- 
erty ;  that  MoiHre  wanted  $1,000  for  expens- 
es of  surveying,  blueprints,  electrotyping, 
advertising,  engagement  of  experts,  and  so 
forth;  that  he  regarded  the  amount  as  ex- 
cessive, and  was  not  willing  to  advance  the 
money,  but  was  willing  and  would  givti 
Moore  a  note  for  $1,600  to  hedge  against  a 
violation  of  the  agreement;  the  note  being 
payable  at  a  date  beyond  the  time  at  which 
Moore  was  to  perform  his  agreement. 

The  next  day  he  completed  the  agreement 
with  Moore  and  gave*  him  a  note  similar  to 
the  one  In  suit,  except  that  it  was  made  out 
upon  a  blank  form  of  another  bank.  Moore 
attempted  to  discount  this  note  with  the 
plaintiff  bank,  but  they  preferred  to  have  a 
note  made  out  upon  their  own  forms.  Moore 
returned  to  Breedin  and  Informed  him  of 
the  desire  of  the  bank,  and  the  note  in  suit 
was  executed.  Breedin  was  thus  informed 
of  the  purpose  of  Moore  to  discount  the 
note. 

Moore  inmiedlately  took  It  to  the  plain- 
tiff bank,  handling  the  matter  with  Clink- 
scales, the  cashier,  indorsed  it  in  blank,  and 
got  the  proceeds  of  the  discount 

Clinkscales  in  his  testimony  admitted  that 
he  had  a  conversation  with  the  defendant 
on  the  day  before  the  note  was  given,  dur- 
ing which  they  discussed  the  method  of 
handling  the  property. 

The  contention  of  the  plaintiff  bank  was 
that  the  conversation  with  Clinkscales  was 
not  participated  in  by  him  as  an  officer  of 
the  bank  or  in  any  wise  connected  with  the 
business 'Of  the  bank  and  substantially  that, 
if  Clinkscales  had  in  this  private  interview 
acquired  any  information  or  was  chargeable 
with  notice  of  any  defect  in .  the  note  or 
any  defense  thereto,  such  notice  was  not  im- 
putable to  the  bank.  The  circuit  judge  sus- 
tained the  bank's  contention  and  directed  a 
verdict  for  the  full  amount  of  principal,  in- 
terest, and  attorney's  fees.  The  defendant 
has  appealed. 

Two  questions  arise  in  the  consideration 
of  the  appeal: 

(1)  Is  the  knowledge  of  the  consideration 
of  tiie  note  acquired  by  the  cashier  imputa- 
ble to  the  bank? 

(2)  If  so,  does  the  knowledge  on  the  part 
of  the  assignee  of  a  negotiable  note,  trans- 
ferred for  value  before  maturity,  that  the 
consideration  of  the  note  is  executory,  af- 
fect his  position  as  a  holder  in  due  course? 

As  to  the  first  question:  Clinkscales,  the 
cashier,  was  informed  the  day  before  the 
note  was  given  of  the  condition  upon  whidi 
it  was  to  be  given.  It  will  be  presumed  that 
he  had  this  knowledge,  so  recently  acquired, 
present  in  his  mind  when  the  note  was  dis- 
counted.   Although  the .  knowledse  was  ao- 
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quired  fn^B  casual  conversation,  in  no  wise 
connected  with  the  business  of  the  bank, 
and  before  the  transaction  in  question  was 
negotiated,  it  will  under  these  circumstances 
be  imputed  to  the  bank. 

In  Pomeroy,  Eq.  Jur.  (4th  Ed.)  §  672,  it  is 
said: 


^^^ 


'Where  the  transaction  in  question  closely 
follows  and  is  intimately  connected  with  a  pri- 
or transaction  in  which  the  agent  was  also  en- 
gaged, and  in  which  he  acquired  material  in- 
formation, or  where  it  is  clear  from  the  evi- 
dence tliat  the  information  obtained  by  the 
agent  in  a  former  transaction  was  so  precise 
and  definite  that  it  is  or  must  be  present  to 
his  mind  and  memory  while  engaged  in  the  sec- 
ond transaction,  the  foregoing  requisite  be- 
comes inapplicable;  the  notice  given  to  or  in- 
formation acquired  by  the  agent  in  the  former 
transaction  operates  as  constructive  notice  to 
the  principal  in  the  second  transaction,  although 
that  principal  was  a  complete  stranger  to  and 
wholly  unconnected  with  the  prior  proceeding 
or  business.'* 

The  text  Is  supported  by  cases  from  Ala- 
bama, Washington,  California,  Illinois,  Cir- 
cuit Court  of  Appeals,  Colorado,  Georgia, 
Iowa,  Kansas,  Maryland,  Minnesota,  Mis- 
sissippi, New  Jersey,  New  York,  North  Da- 
kota, Oregon,  Texas,  Utah,  and  Wisconsin. 
The  author  in  the  same  section  further  re- 
marks: 

"If  the  agent  acquired  the  information  in  a 
former  and  independent  transaction,  then  it  is 
prima  fade  presumed  that  he  does  not  retain 
it  present  to  his  mind  and  memory  while  en- 
gaged in  the  subsequent  trahsaction  in  behalf  of 
a  principal  whom  it  is  sought  to  charge  with 
notiqe;  but  this  presumption  may  be  overcome 
by  evidence.  If,  therefore,  it  be  clearly  shown 
by  the  evidence  that  the  agent  did  in  fact  re- 
tain the  previously  acquired  information  pres- 
ent to  his  mind  and  memory  while  engaged  in 
the  subsequent  transaction  on  behalf  of  his 
principal,  then  all  the  essential  elements  of 
the  general  rule  are  existing,  and  the  princi- 
pal is  thereby  charged  with  constructive  no- 
tice. This  is,  as  it  seems  to  me,  the  true  ra- 
tionale of  the  doctrine  in  all  its  phases  and 
applications,  and  is  fairly  deducible  from  the 
decided  cases." 

As  remarked  by  Justice  Bradley,  deliver- 
ing the  opinion  of  the  court  in  Distilled 
Spirits,  11  Wall.  356,  20  L.  Ed.  167: 

"The  question  how  far  a  purchaser  is  af- 
fected with  notice  of  prior  liens,  trusts,  or 
frauds,  by  the  knowledge  of  his  agent  who  ef- 
fects the  purchase,  is  one  that  has  been  much 
mooted  in  England  and  this  country." 

He  points  out  that  Lord  Hardwicke  in 
Warwick  v,  Warwick,  3  Atk.  291,  thought 
that  the  rule  could  not  be  extended  so  far 
as  to  affect  the  principal  by  knowledge  of 
the  agent  acquired  previously  in  a  different 
transaction,  and  remarks,  "Supposing  it  to 
be  clear  that  the  agent  still  retained  the 
knowledge  so  formerly  acquired,  it  was  cer- 
tainly making  a  very  nice  and  thin  distlnc- 
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tion,"  and  that  Lord  Eldon  did  not  approve 
of  Lord  Hardwicke's  view,  which  has  since 
been  overruled  by  the  Court  of  Exchequer 
Chamber,  and  concludes: 

*'So  that  in  England  the  doctrine  now  seems 
to  be  established  tiiat,  if  the  agent,  at  the 
time  of  effecting  a  purchase,  has  knowledge  of 
any  prior  lien,  trust,  or  fraud  affecting  the 
property,  no  matter  when  he  acquired  such 
knowledge,  his  principal  is  affected  thereby. 
If  he  acquire  the  knowledge  when  he  effects 
the  purchase,  no  question  can  arise  as  to  his 
having  it  at  that  time;  if  he  acquired  it  pre- 
vious to  the  purchase,  the  presumption  that 
he  still  retains  it,  and  has  it  present  to  li^s 
mind,  will  depend  on  the  lapse  of  time  and  other 
circumstances.  Knowledge  communicated  to 
the  principal  himself  he  is  bound  to  recollect, 
but  he  is  not  bound  by  knowledge  communicat- 
ed to  his  agent,  unless  it  is  present  to  the 
agent's  mind  at  the  time  of  effecting  the  pur- 
chase. Clear  and  satisfactory  proof  that  it 
was  so  present  seems  to  be  the  only  restric- 
tion required  by  the  English  rule  as  now  un- 
derstood. With  the  qualification  that  the  agent 
is  at  liberty  to  communicate  his  knowledge  to 
his  principal,  it  appears  to  us  to  be  a  sound 
view  of  the  subject." 

The  principle  thus  announced  by  the  Su- 
preme Court  of  the  United  States  has  been 
approved  in  the  following  cases:  Fidelity 
Co.  V.  Courtney,  186  U.  S.  362,  22  Sup.  Ct. 
833,  46  L.  Ed.  1198;  American  Co.  v.  Socie- 
ty, 130  Fed.  741,  65  C.  C.  A.  121 ;  In  re  Pease 
(D.  C.)  129  Fed.  455;  Gustafson  v.  Railroad 
Co.  (C.  C.)  128  Fed.  85 ;  Bank  of  Overton  v. 
Thompson,  118  Fed.  "801,  56  0.  C.  A.  554; 
SchoUay  v.  I>rug  Co.,  17  Colo.  App.  126^  67  Pac. 
182;  McClelland  v.  Saul,  113  Iowa,  208,  84 
N.  W.  1035,  86  Am.  St.  Rep.  370;  Schwind 
V.  Boyce,  94  Md.  510,  61  Ati.  47;  Equitable 
Co.  V.  Sheppard,  78  Miss.  217,  28  South.  845; 
Fowler  v.  Randall,  99  Mo.  App.  407,  73  S. 
W.  933;  Deering  v.  Ilolcomb,  26  Wash.  588, 
67  Pac.  243,  561;  Goodenough  v.  Warren,  5 
Sawy.  502,  Fed.  Cas.  No.  5534 ;  Brown  v.  Coal 
Co.,  72  Fed.  101,  18  CCA.  444;  Louisville 
Co.  v.  R.  Co.,  75  Fed.  469,  22  C.  C  A.  378; 
Christie  v.  Sherwood,  113  Cal.  526,  45  Pac. 
821;  Campbell  v.  Bank,  22  Colo.  177,  43 
Pac.  1011;  Life  Ass'n  v.  Farley,  102  Ga.  720, 
29  S.  E.  622;  Snj-der  v.  Partridge.  138  111. 
173,  29  N.  E.  851,  32  Am.  St  Rep.  137 ;  Bank 
V.  Hollenbeck,  29  Minn.  322.  13  N.  W.  147; 
Cox  V.  Pearce,  112  N.  T.  637,  20  N.  E.  566,  8 
L.  R.  A.  564 ;  Brothers  v.  Bank,  84  Wis.  381, 
54  N.  W.  786,  36  Am.  St.  Rep.  935. 

In  Mechem  on  Agency,  {721,  it  is  said: 

**The  law  imputes  to  the  principal,  and  charg- 
es him  with,  all  notice  or  knowledge  relating 
to  the  subject-matter  of  the  agency  which  the 
agent  acquires  or  obtains  while  acting  as  such 
agent  and  within  the  scope  of  his  authority,  or 
which  he  may  previously  have  acquired,  and 
which  he  then  had  in  mind,  or  which  he  had 
acquired  so  recently  as  to  reasonably  warrant 
the  assumption  that  he  still  retained  it,  pro- 
vided, however,  that  such  notice  or  knowledge 
will  not  be  imputed:    (1)  Where  it  is  sudi  as 
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it  is  the  agent's  duty  not  to  disclose;  and  (2) 
where  the  agent's  relations  to  the  sabject-mat- 
ter,  or  his  preyious  conduct,  render  it  certain 
that  he  will  not  disclose  it;  and  (3)  where 
the  person  claiming  the  benefit  of  the  notice,  or 
those  whom  be  represents,  collude  with  the 
agent  to  cheat  or  defraud  the  prindpaL" 

There  can  be  no  doubt  as  to  the  proposi- 
tion that  knowledge  of  a  fact  communicated 
to  an  agent,  while  he  was  acting  for  his 
principal,  in  the  line  or  scope  of  his  em- 
ployment, is  chargeable  to  the  principal;  but 
this  is  only  one  of  several  conditions  under 
which  the  question  arises  as  to  imputation 
to  the  principal  of  the  agent's  knowledge. 
Others  are  as  follows:  (1)  Where  the  in- 
formation was  communicated  to  the  agent 
before  his  relation  to  the  principal  as  such 
was  created;  (2)  where  the  information  was 
communicated  to  the  agent  after  that  rela- 
tion began,  but  not  under  circumstances 
justifying  the  conclusion  that  he  was  at  the 
time  acting  for  his  principal,  In  the  line  or 
scope  of  his  employment. 

Both  of  these  contingencies  are  to  be  qual- 
ified by  the  further  inquiry  whether  or  not 
the  main  transaction  concerning  whi<^  the 
question  becomes  material  was  transacted 
in  person  by  the  agent  whose  previous 
knowledge  is  sought  to  be  imputed  to  the 
principal. 

It  is  perfectly  apparent  that,  if  the  agent 
did  not  personally  transact  the  matter  un- 
der investigation,  the  imputation  to  the  prin- 
cipal of  his  knowledge  acquired  before  the 
agency  was  created  or  acquired  afterwards, 
but  in  his  private,  and  not  representative, 
capacity,  could  not  with  any  degree  of  rea- 
son be  insisted  upon. 

But  it  presents  a  very  different  aspect 
when  the  Agent,  with  knowledge  of  the 
damning  circumstances,  acquired  either  be- 
fore the  agency  began  or  afterwards  in  his 
pirivate  ca^padty,  personally  consummates 
the  transaction. 

"And  so  it  is  held  that  knowledge  casually 
obtained  by  a  corporate  agent  will  not  be  im- 
puted to  the  corporation  unless  the  corporation 
acts  through  such  agent  in  a  matter  in  which 
the  information  possessed  by  him  is  pertinent." 
21  B.  C.  L.  841;  Willard  v.  Denise,  50  N.  J. 
Eq.  482,  28  Atl.  2&,  35  Am.  St.  Bep.  788. 

In  Akers  v.  Bowan,  33  S.  G.  451,  12  S.  E. 
165,  10  L.  B.  A.  705,  the  case  was  not  one  in 
which  the  agent  whose  knowledge  was 
sought  to  be  imputed  to  the  bank  of  which 
he  was  solicitor  and  a  director  had  personal 
charge  of  the  transaction  as  to  which  the 
question  of  notice  was  material.  The  prin- 
cipal ground  upon  which  the  notice  to  the 
attorney  was  held  not  imputable  to  the  bank 


was  that  it  had  been  acquired  in  a  confiden- 
tial manner. 

In  Knobelock  v.  Bank,  60  S.  C.  259,  27  S. 
B.  962,  the  court  held  that  the  knowledge  of 
an  agent  while  engaged  in  a  fraud  for  his 
own  benefit,  in  which  the  principal  is  not  in 
any  way  a  participant,  cannot  be  imputed 
to  the  principal — a  declaration  as  to  which 
there  cannot  be  a  doubt  and  which  has  no 
application  to  the  point  under  discussion  in 
the  case  at  bar. 

In  the  case  of  Farmers*  Bank  r.  White- 
head, 105  S.  C.  100,  89  S.  E.  657,  the  facts 
are  meagerly  reported,  but  it  must  be  as- 
sumed from  the  statement  at  page  106  of 
the  opinion  (89  S.  E.  659)  that  Bagsdale, 
president  of  the  bank,  had  first  become  the 
personal  owner  of  the  note  and  then  dis- 
counted it  on  his  own  account  at  the  bank 
which  had  no  notice  of  any  defect;  that,  tf 
Bagsdale  did  have  such  notice,  it  should 
not  be  imputed  to  the  bank.  This  is  entire- 
ly in  accord  with  the  rule  as  stated  herein, 
for  it  would  be  unreasonable  to  expect 
Bagsdale,  who  was  acting  in  his  own  inter- 
est, to  give  the  bank  notice  of  a  defect.  Be- 
sides, it  was  held  there  that  as  a  matter  of 
fact  Bagsdale  had  no  such  notice. 

2.  As  to  the  second  question:  The  Infor 
mation  thus  imputed  to  the  bank  was  that 
the  note  was  given  in  consideration  of  an 
executory  contract  which,  in  the  nature  of 
things  and  implied  in  the  term  ''executory,'* 
had  not  at  that  time  been  performed,  and  as 
declared  in  3  IL  O.  L.  1067: 
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The  courts  universally  hold  that  knowledge 
that  a  note  was  given  in  consideration  of  the 
executory  agreement  or  contract  of  the  payee, 
which  has  not  been  performed,  will  not  deprive 
the  indorsee  of  the  character  of  a  holder  in  dne 
course,  unless  he  also  has  notice  of  the  breach 
of  that  agreement  or  contract." 

The  text  is  supported  by  an  array  of  au- 
thorities. Especially  is  this  doctrine  appli- 
cable to  a  case,  as  this  is,  where  the  mak- 
er of  the  note  actively  assisted  the  payee  in 
negotiating  a  discount  and  transfer  of  the 
note.  The  defendant  in  turning  into  the 
channels  of  commerce  a  negotiable  note,  and 
actively  assisting  in  the  launching,  assumed 
the  risk  of  the  payee's  default  in  his  under- 
takings. It  is  not  improbable  that  the  de- 
fendant co-operated  with  the  payee  in  hav- 
ing the  note  discounted  in  order  to  raise  the 
necessary  funds  with  which  to  carry  out 
these  undertakings,  and  the  fact  that  he 
died  suddenly  before  they  could  be  accom- 
plished was  a  misfortune  which  should  not 
be  visited  upon  the  bank  which  with  the  de- 
fendant's knowledge  and  active  participa- 
tion parted  with  its  money. 
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CURETON  M  al.  V.  LITTLE  et  al. 
(No.  10861.) 

(Supreme  0)urt  of  South  Carolina.    April  U, 

1922.) 

f.  Wills  .€=>602,  603(1)— Claosea  oonatrued  as 
granting  a  conditional  fee. 

Clauses  giving  lands  to  each  of  two  sons 
and  a  daughter  during  natural  life  and  after- 
wards to  his  or  her  "bodily  heirs,"  there  being 
nothing  in  the  remainder  of  the  will  to  show 
that  the  words  were  intended  to  mean  "chil- 
dren," Tield  to  give  fee  conditional  estates. 

2.  Wills  ^sse02,  603(1)— Subsequent  dauaes 
providing  for  distribution  ef  estate  held  to 
except  prior  devisee  ef  conditional  fee. 

Subsequent  clauses  for  distribution  in  a  will 
held  to  except  prior  devises  of  fee  conditional, 
and  to  provide  for  distribution  of  the  remainder 
of  the  estate  and  for  children  of  testator  bom 
subsequent  to  the  will. 

3.  Wills  <8=:>590— Estate  devised  by  clear  and 
unequivocal  terms  will  not  be  changed  by  su- 
peradded wortfSy  unless  showing  a  clear  in- 
tent to  se  do. 

Where  an  estate  is  given  by  will  in  words 
of  clear  and  ascertained  legal  significance,  it 
will  not  be  enlarged,  cut  down,  or  destroyed  by 
superadded  words  in  the  same  or  subsequent 
clauses,  unless  they  raise  an  irresistible  infer- 
ence that  such  was  testator's  intent,  and  super- 
added words  of  doubtful  import  must  be  re- 
jected. 


Appeal  from  Commcm  Pleas  Circuit  Court 
of  Greenville  County;  George  B.  Prince, 
Judge. 

Action  by  Kate  H.  Chireton  In  her  own 
right  and  as  executrix  of  the  will  of  Hugh 
S.  Cureton,  deceased,  and  others  against 
Hugh  C.  Ldttle  and  others,  involving  the 
construction  of  a  will.  EYom  a  decree  in 
favor  of  the  plaintiffs,  the  defendants  appeal. 
Affirmed. 

So  much  of  the  will  as  is  necessary  for  a 
proper  construction  thereof  Is  as  follows: 

*ltem  2:  I  will  to  my  son,  Paschal  D.  Cure- 
ton,  during  his  natural  life  and  afterward  to 
his  bodily  heirs  [description  omitted].  I  also 
will  to  my  son.  Paschal  D.  Cureton,  during  his 
natural  life  and  afterwards  to  his  bodily  heirs 
[description  omitted]. 

*'ltem  3:  I  will  to  my  son,  John  M.  Cureton, 
Jr.,  during  his  natural  life,  and  afterwards 
to  his  bodily  heirs  [description  omitted]. 

"Item  4:  I  will  to  my  daughter,  Edna  B> 
Cureton,  during  her  natural  life  and  after- 
wards to  her  bodily  heirs  [description  omitted]. 

"Item  5:  I  will  that  the  proceeds  of  the  above 
lands,  which  I  have  willed  to  Paschal  D.  Cure- 
ton,  John  M.  Cureton,  Jr.,  and  Edna  R.  Cure- 
ton,  during  their  natural  lives  and  afterwards 
to  their  bodily  heirs,  be  not  taken  for  any  debt 
or  debts  contracted  by  them." 

"Item  7:  I  will  and  direct  that  so  soon  as 
each  one  of  my  sons.  Paschal  D.  Cureton  and 
John  M.  Cureton,  Jr.,  become  twenty-one  years' 
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of  age  that  they  enter  into  possession  of  the 
lands  named  in  sections  two  and  three,  re- 
spectively, of  this  will,  and  that  Edna  R.  Cure- 
ton  enter  into  possession  of  the  Jenkins  Place, 
willed  in  section  four,  so  soon  as  she  becomes 
twenty-one  years  of  age,  or  so  soon  as  she  be- 
comes married. 

"Item  8:  I  will  all  the  real  and  personal  prop- 
erty which  I  have  now  or  may  have,  except 
that  which  I  have  already  willed  to  my  thre^ 
children,  Paschal  D.  Cureton,  John  M.  Cure- 
ton,  Jr.,  and  Edna  R.  Cureton,  to  my  wif/*, 
Kate  H.  Cureton,  during  her  natural  life.  At, 
the  death  of  my  wife,  I  will  and  direct  that 
all  my  estate,  both  real  and  personal,  that  may 
be  left  after  supporting  the  family  and  edu- 
cating my  children,  shall  be  equally  divided 
among  my  children  living  at  my  wife's  death 
and  the  children  of  any  of  my  children  that 
may  die  in  the  lifetime  of  my  wife,  by  four 
disinterested  and  competent  men  to  be  selected 
by  my  children  without  the  aid  or  interference 
of  any  court.  If  any  one  of  my  children  should 
die  without  living  children,  then  his  or  her 
portion  is  to  be  returned  back  to  by  estate 
and  to  be  controlled  by  my  executrix  dur- 
ing her  life  and  after  her  death  to  be  divided 
among  my  children  or  their  bodily  heirs.  The 
children  of  a  deceased  child  to  take  the  par- 
ent's share. 

"Item  9:  Also  I  will  and  direct  that  all  my 
property,  both  real  and  personal  left  for  final 
distribution  among  my  children  after  the  death 
of  my  wife,  be  not  taken  for  any  debt  or  debts 
contracted  by  them  or  their  heirs. 

"Item  10:  If  there  should  be  bom  unto  me 
any  other  children  then  they  shidl  be  made 
equal  to  the  children  I  now  have  out  of  my 
property  not  already  willed  or  given  to  Paschal 
D.  Cureton,  John  M.  Cureton,  Jr.,  and  Edna 
R.  Cureton,  and  if  all  my  children  should  die 
without  heirs  and  if  my  wife  should  also  die 
I  wiU  that  my  estate  go  to  John  M.  Cureton, 
Sr.,  during  his  life,  and  afterwards  to  my  sis- 
ters, M.  A.  Stokes,  S.  A.  Greene  and  Lucy 
Elvira  Cureton  and  their  children." 


The  following  Is  the  master's  report: 

To  the  Court  of  Common  Pleas: 

The  master  to  whom  this  case  was  referred 
to  take  the  testimony  and  to  hear  and  deter- 
mine all  the  issues  raised  by  the  pleadings,  and 
to  report  his  conclusions  thereon  both  of  law 
and  fact,  to  the  court  with  leave  to  report  any 
special  matter,  begs  to  report  that  he  has  held 
a  reference  and  taken  the  testimony,  which  is 
herewith  submitted. 

The  master  finds  from  the  testimony  that 
all  the  parties  are  properly  before  the  court, 
and  that  the  facts  alleged  in  the  complaint  are 
substantially  true,  except  as  to  paragraphs  6, 
8,  and  9  of  the  complaint,  and  the  parties  to 
the  action  have  agreed  that  the  issues  raised 
in  these  paragraphs  shall  remain  open  until  the 
main  issue  raised  by  the  pleadings  is  decided 
by  the  court,  to  wit:  The  construction  of  the 
will  of  Hugh  S.  Cureton,  deceased.  It  appears 
that  the  said  Hugh  S.  Cureton,  died  on  or 
about  the  29th  day  of  November,  1891,  leaving 
of  force  his  last  wiU  and  testament,  dated  July 
21,  1891,  which  was  admitted  to  probate  in 
common  form  by  the  judge  of  the  court  of  pro- 
bate of  this  county  on  December  21,  1891.    It 
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appears  further  from  the  testimony  that  at 
the  date  of  the  will  and  even  at  the  death  of 
the  testator  the  plaintiff,  Paschal  D.  Gureton, 
had  no  children,  neither  did  the  plaintiffs,  John 
M.   Cureton,   Jr.,    nor   Edna   C.   Manly;    that 
neither  of  the  latter  two  have  ever  had  any 
children.    But  the  plaintiff.  Paschal  D.  Cureton 
now  has  a  son,  the  defendant.  Paschal  D.  Cure- 
ton,  Jr.,  who  is  about  two  years  of  age*    The 
only  question  to  be  determined  by  the  court  is 
whether  the  plaintiffs,  John  M.  Cureton,  Jr., 
Paschal  D.  Cureton,  and  Edna  C.  Manly,  each 
takes  a  fee  conditional  estate  under  items  2, 
3,  and  4  of  said  wUI,  or  whether  they  take  a 
life  estate  with  the  remainder  to  their  children 
as  purchasers.    Item  2  is  as  follows:  ''I  will  to 
my  son,  Paschal  D.  Cureton,  during  his  natu- 
ral life  and  afterwards  to  his  bodily  heirs,  one 
hundred  acres  of  land,  including  my  residence, 
dividing  line  to  be  run  as  nearly  parallel  to  the 
present  lower  line  of  my  home  place  as  pos- 
sible to  get  the  said  one  hundred  acres.     I 
also  will  to  my  son.  Paschal  D.  Cureton,  during 
his  natural  life,  and  afterwards  to  his  bodily 
heirs,  fifty-one  acres  of  land  lying  opposite  my 
present  residence  and  on  the  eastern  side  of 
the  Fork  Shoals  road,  being  thejand  which  I 
purchased  of  Newton  Sullivan."    The  language 
used  by  the  testator  in  items  3  and  4  is  the 
same  as  that  employed  by  him  in  item  2.    The 
phraseology  of  these  items  is  such  as  is  com- 
monly and  properly  used  to  create  a  fee  condi- 
tional estate.    The  testator  has  used  technical 
words,  "heirs  of  the  body"  or  "bodily  heirs,"  as 
the  case  may  be,  mean  all  lineal  descendants  to 
the  remotest  posterity,  and  are  words  of  limi- 
tation and  not  of  purchase,  unless  the  instru- 
ment clearly  shows  tliat  they  were  used  in  a 
restricted    sense,    as    to    indicate    "children." 
Therefore  there  can  be  no  doubt  that,  if  these 
three  Items  in  the  will  stood  alone,  the  rule  in 
Shelley's  Case  would  apply,  and  the  plaintiffs, 
John  M.  Cureton,  Jr.,  Paschal  D.  Cureton,  and 
Edna  C.  Manly,  would  take  fee  conditional  es- 
tates.    Bethea.  y.   Bethea,  48  S.   C.  440,   26 
S.  E.  716;    Surles  ▼.  McLaurin,  94  S.  C.  306, 
77  S.  E.  944;    Adams  v.  Vemer,  102  S.  C.  7, 
86  S.  E.  211.     But  it  is  contended  that  the 
testator  by  the  use  of  certain  words  to  be  found 
in  the  subsequent  clauses  of  his  will  intended 
that  the  words  "bodily  heirs"  as  used  by  him 
in  items  2,  3,  and  4  should  be  construed  to 
mean  "children,"  and  that  each  of  the  plaintiffs, 
John   M.    Cureton,    Jr.,    Paschal   D.    Cureton, 
and  Edna  C.  Manly,  take  a  life  estate  with  the 
remainder    to    their    children,    as    purchasers. 
The  testator  in  the  first  part  of  item  8  of  his 
will  gave  all  of  his  property,  real  and  personal, 
except  that  which  he  had  already  willed  to  his 
three  children,  John  M.  Cureton,  Jr.,  Paschal 
D.  Cureton,  and  Edna  C.  Manly,  to  his  wife, 
Kate  H.  Cureton,  during  her  natural  lifetime 
and  at  her  death  he  directed  that  what  was  left 
after  supporting  the  family  and  educating  his 
children  should  be  divided  between  his  children 
living   at  his  wife's   death,   and  the   children 
of  any  of  his  children  that  might  die  in  the 
lifetime  of  his  wife. 

Now  if  the  testator  had  stopped  at  this  point 
it  would  be  obvious  that  he  intended  to  except 
the  devises  mentioned  in  items  2,  3,  and  4 
therefrom,  but  he  concludes  this  item  by  the  use 
of  the  following  language:  "If  any  one  of  my 
children  should  die  without  living  children,  then 
his  or  her  portion  is  to  return  back  to  my  es- 


'  tate  and  to  be  controlled  by  my  executrix  dur- 
ing her  life  and  after  her  death  to  be  divided 
among  my  children  or  their  bodily  heirs.  The 
children  of  a  deceased  child  to  take  the  par- 
ent's share."  And  the  following  words  ap- 
pear at  the  conclusion  of  item  10:  "And  if  all 
my  children  should  die  without  heirs,  and  if 
my  wife  should  also  die,  I  will  that  my  estate 
go  to  John  M.  Cureton,  Sr.,  during  his  natural 
life,  and  afterwards  to  my  sisters,  M.  A. 
Stokes,  S.  A.  Greene,  and  Lucy  Elvira  Cure- 
ton,  and  their  children."  It  is  contended  that 
these  concluding  words  in  items  8  and  10 
show  that  it  was  not  the  intention  of  the  tes- 
tator to  use  the  words  employed  by  him  in 
items  2,  3,  and  4  in  their  technical  sense,  but 
that  they  were  used  in  a  restricted  sense  denot- 
ing "children."  The  following  principles  are 
well  established  in  this  state  In  the  construc- 
tion of  wills:  "When  a  gift  is  made  in  one 
clause  of  a  will  in  clear  and  unequivocal  terms, 
the  quantity  or  quality  of  the  estate  given 
should  not  be  cut  down  or  qualified  by  words 
of  doubtful  import  found  in  a  subsequent  clause. 
To  have  that  effect,  the  subsequent  words 
should  be  at  least  as  dear  in  expressing  that  in- 
tention as  the  words  in  which  the  interest  is 
given."  Walker  v.  Alverson,  87  S.  C.  60,  68 
S.  E.  968,  30  li.  B.  A«  (N.  S.)  115.  ''Where 
an  estate  Is  given  by  will  in  words  of  clear 
and  ascertained  legal  significance,  it  will  not 
be  enlarged,  cut  down,  or  destroyed  by  super- 
added words  in  the  same  or  subsequent  daus- 
es,  unless  they  raise  an  irresistible  inference 
that  such  was  the  intent  of  testator."  Adams 
V.  Vemer,  102  S.  C.  7,  86  S.  B.  211.  "Where 
an  estate  is  devised  by  clear  and  unequlvooil 
terms,  superadded  words  of  doubtful  import 
must  be  rejected."  Adams  y.  Yemer,  102  S. 
C.  7,  86  S.  E.  211. 

It  is  the  opinion  of  the  master  that  there  is 
nothing  in  these  subsequent  dauses  of  the  wHl 
to  show  that  it  was  the  intention  of  the  testa- 
tor to  cut  down  or  destroy  the  estate  already 
granted  to  his  three  children.  It  is  true  that 
"heirs  of  the  body"  and  "bodily  heirs"  in  some 
cases  in  this  state  have  been  construed  to 
mean  "children,"  yet  it  is  equally  true  that 
the  word  "children"  has  been  construed  to  have 
been  used  in  the  sense  of  "bodily  heirs"  in  or- 
der to  effectuate  the  intention  of  testator  or 
grantor.  Branyan  et  al.  v.  Tribble  et  aL,  109 
S.  C.  58,  95  S.  E.  137,  and  Dillard  y.  Yarboro, 
77  S.  C.  227,  67  S.  B.  841. 

The  master,  therefore,  finds  and  concludes 
that  each  of  the  plaintiffs,  John  BC  Cureton, 
Jr.,  Paschal  D.  Cureton,  and  Edna  O.  Manly, 
take  a  fee  conditonal  estate,  and  that,  the 
plaintiff  Paschal  D.  Cureton  having  a  duld« 
he  can  now  convey  a  good  title  to  the  land  de- 
vised to  him  in  item  2  of  his  father's  will,  and 
that  the  other  plaintiffs,  John  M.  Cureton,  Jr., 
and  Edna  C.  Manly,  upon  the  birth  of  children 
to  each  of  them,  can  make  a  good  title  to  the 
land  devised  to  them  in  items  8  and  4  of  the 
wiU. 

The  following  is  the  opinion  OEf  tbe  com- 
mon pleas  drcuit  court: 

This  case  comes  before  me  upon  exceptions 
to  the  master's  report,  and,  after  hearing  ar- 
gument of  counsel,  I  am  of  the  opinion  that  aD 
of  the  exceptions  should  be  overruled,  and  that 
the  report  of  the  master  should  be  sustained. 


&a) 


GIBBES  MACHINEBT  CO. 

(Ill 


[I]  The  testator  has  used  technical  words  in 
items  2»  3,  and  4  of  the  will,  and  it  is  dear  un- 
der the  deciMons  of  the  Sapreme  Court  that 
each  of  the  plaintiffs  herein,  Paschal  D.  Cure- 
ton,  John  M.  Cureton,  Jr.,  and  Edna  C.  Manly, 
take  fee  conditional  estates.  There  is  nothing 
in  the  subsequent  clauses  of  the  will  to  show 
that  the  testator  intended  to  use  the  words  em- 
ployed by  him  in  items  2,  8^  and  4  in  a  restrict- 
ed or  limited  sense,  so  as  to  denote  "children.** 

[2]  In  addition  to  this  I  am  of  the  opinion 
that  the  testator  in  the  subsequent  clauses  of 
his  will  excepted  the  devises  mentioned  in 
items  2,  3,  and  4  therefrom.  That  all  the  oth- 
er property  which  he  might  own  at  his  death, 
and  which  he  gave  to  his  wife  for  life,  should 
go  as  directed  in  items  8  and  10  of  his  will,  but 
not  the  property  which  he  had  already  devised 
to  his  children,  Paschal  D.  Cureton,  John  M. 
Cureton,  and  Edna  Cureton,  now  Edna  C. 
Manly. 

[3]  In  the  case  of  Adams  ▼.  Yemer,  102  S. 
C.  7,  86  S.  B.  211,  the  Supreme  Court  (quot- 
ing from  the  syllabus)  has  declared:  "Where 
an  estate  is  given  by  will  in  words  of  dear  and 
ascertained  legal  significance,  it  will  not  be 
enlarged,  cut  down,  or  destroyed  by  superadd- 
ed words  in  the  same  or  subsequent  dauses, 
unless  they  raise  an  irresistible  inference  that 
such  was  the  intent  of  the  testator,*'  and  in 
this  same  case  the  court  has  further  declared, 
'*Where  an  estate  is  devised  by  dear  and  un- 
equivocal terms,  superadded  words  of  doubtful 
import  must  be  rejected.'* 

The  authorities  cited  by  the  master  sustain 
his  conclusions.  It  is  therefore  ordered  and 
adjudged  that  the  report  of  the  master  be,  and 
the  same  is  hereby,  confirmed  in  every  respect. 

4 

J.  Frank  Bppes,  of  GreenvUle,  for  appel- 
lants. 
Oscar  Hodges,  of  Greenville,  for  respond- 

GARY,  0.  J.  For  the  reasons  assigned  by 
Tils  honor,  the  circuit  judge,  the  Judgment 
of  the  drcult  court  is  affirmed. 


WATTS,  FRASER,  and  OOTHRAN,  JJ., 
concur. 

COTHRAN,  J.  I  concur  upon  the  ground 
that  items  8,  9,  and  10  of  the  will  were  not 
Intended  to  apply  to  the  estates  devised  In  2, 
3,  and  4.  I  think  that  the  doctrine  of  Adams 
V.  Vemer,  102  S.  C.  7,  86  S.  B.  211,  should  be 
limited  to  devises  which  carry,  directly,  com- 
plete estates,  as  "to  A.  and  his  heirs,"  or 
"heirs  of  his  body,"  and  should  not  be  applied 
to  cases  of  this  character,  "to  A.  for  life,  re- 
mainder to  the  heirs  of  his  body,"  where  a 
fee  conditional  can  only  be  established  by 
invoking  the  rule  in  Shelley's  Case.  In  such 
cases  the  Inquiry*  should  be  wide  open,  wheth- 
er the  technical  words  were  intended  to  be 
80  used,  or  in  the  sense  of  children.  Report 
master's  report  and  circuit  decree. 


V.  NIAGARA  FIRE  INS.  00.  805 

8.B.) 

(119  8.  C.  1) 

GIBBES  MACHINERY  CO.  v.  NIAGARA 
FIRE   INS.  CO.     (No.    10877.) 

(Sapreme  Ck)urt  of  South  Carolina.    April  25, 

1022.) 

laturanoe  ^=»580(2) «- Inwirer  paying  Insur- 
ance to  mortgagor  witti  knowledge  of  mort- 
gage, though  not  of  Its  provisions  for  Insur- 
ance for  mortgagee,  liable  to  mortgagee. 

Where  mortgagor  of  auto  took  out  fire  pol- 
icy thereon,  payable  to  himself,  reciting  it  was 
mortgaged  to  a  certain  company  for  a  certain 
amount,  and  such  mortgage  was  recorded,  and 
contained  agreement  of  mortgagor  to  insure 
and  assign  policy  to  mortgagee,  the  insurer, 
paying  the  policy  to  the  mortgagor,  after  in- 
quiring of  the  mortgagor  as  to  the  status  of 
the  mortgage,  and  being  put  on  inquiry  as  to 
provision  of  mortgage  as  to  insurance,  though 
haying  no  actual  knowledge  thereof,  is  liable 
to  the  mortgagee  for  the  policy's  proceeds. 

Cothran,  J.,  dissenting. 

Appeal  from  Richland  County  Court;  M.  8. 
Whaley,  Judge. 

Action  by  the  Gibhes  Machinery  Company 
against  the  Niagara  Fire  Insurance  Com- 
pany. From  order  granting  defendant  a  new 
trial,  plaintiff  appeals.    Reversed. 

Hunter  A.  Gibhes  and  Graydon  &  Graydon, 
all  of  Columbia,  for  appellant 

Melton  &  Belaer,  of  ColumblHt  for  respond- 
ent 

FRAS£R»  J.  The  appellant  sold  an  auto- 
mobile to  one  H.  L.  Gregory,  and  took  a 
mortgage  on  the  machine  for  a  part  of  the 
purchase  money.  The  mortgage  contained  an 
agreement  by  the  mortgagor  that  he  would 
insure  the  machine  and  assign  the  policy  of 
insurance  to  the  appellant  This  mortgage 
was  duly  recorded.  The  policy  of  insurance 
noted  the  fact  that  the  machine  was  mort- 
gaged to  the  appellant  but  did  not  make  the 
loss  payable  to  the  appellant  The  machine 
was  burned,  and  the  adjuster  applied  to  the 
appellant  for  information  as  to  the  status 
of  the  mortgage  debt  The  company  paid  the 
policy  to  the  mortgagor,  and  this  suit  is 
brought  by  the  appellant  for  the  proceeds  of 
the  policy.  The  appellant  demurred  to  the 
complaint.  The  demurrer  was  overruled. 
The  defendant  moved  for  a  nonsuit  This 
also  was  overruled.  The  plaintiff  moved  for 
a  direction  of  a  verdict  This  was  granted. 
The  trial  Judge  ordered  a  new  trial  on  the 
ground  that  he  had  made  a  mistake  of  law 
in  directing  a  verdict 

There  is  evidence  that  the  adjuster*  knew 
of  the  existence  of  the  mortgage  itself,  and 
went  to  the  mortgagee  to  get  information 
in  regard  to  the  mortgage,  and  got  it.  Even 
if  the  company  was  not  required  to  make  in- 
quiry, it  did  inquire.  The  bare  fact  that 
they  came  to  inquire  threw  the  mortgagee  off 
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bis  guard.  Why  should  the  company  Inquire 
if  it  was  not  for  the  purpose  of  complying 
with  the  terms  of  the  mortgage?  When  ,the 
company  had  notice  of  the  mortgage  itself, 
they  were  chargeable  with  notice  of  iill  the 
facts  that  a  reasonable  inquiry  would  have 
revealed.  A  simple  question,  *'Have  you  any 
interest  in  this  insurance  policy?"  was  all 
that  was  required.  The  provision  that  the 
mortgaged  property  shall  be  insured  for  the 
benefit  of  the  mortgagee  is  a  very  common 
practice,  and  the  provision  to  be  expected. 
In  Gandy  v  Insurance  Co.,  52  S.  C.  231, 
29  S.  E.  667,  we  find: 


»o 


'Now,  it  ia  dear  the  third  proposition  ia  not 
sound,  for  it  required  the  agent  to  have  actual 
knowledge  of  the  actual  existence  of  the  other 
policy;  whereas,  if  the  agent  had  ouly  such  in- 
formation which,  if  pursued,  would  have  led  to 
actual  knowledge  of  the  existence  of  the  other 
policy,  that  would  have  been  sufficient  notice  of 
the  other  policy. 


f» 


Here  there  was  actual  notice  of  the  mort- 
gage and  an  inquiry,  the  only  apparent  pur- 
pose of  which  was  to  comply  with  the  terms 
of  the  mortgage.  The  authority  above  cited 
is  full  to  the  point 

The  complaint  stated  the  above  facts,  and 
was  not  demurrable.  It  was  tried  as  an 
equity  case  would  have  been  tried  by  the 
court  on  a  direction  of  a  verdict.  The  evi- 
dence complained  of  was  not  prejudicial,  in 
that  it  did  not  affect  the  real  issue. 

The  order  granting  a  new  trial  is  reversed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

COTHRAN,  J.  (dissenting.)  Action  by  the 
mortgagee  of  an  automobile,  partly  destroyed 
by  fire,  to  require  an  insurance  company, 
which  insured  the  car  at  the  instance  of  the 
mortgagor,  and  paid  the  loss  to  him,  to  ac- 
count to  the  mortgagee  for  the  amount  so 
paid.    The  facts  appear  to  be  as  follows: 

On  February  11,  1920,  the  plaintiff  sold 
to  one  H.  L.  Gregory  an  automobile,  taking 
from  him  a  mortgage  to  secure  the  unpaid 
portion  of  the  purchase  price.  The  mort- 
gage was  recorded  on  February  12th.  By 
the  terms  of  the  sale  and  a  stipulation  in  the 
mortgage  Gregory  was  required  and  agreed 
to  insure  the  car  for  the  protection  of  the 
mortgagee.  He  had  the  car  insured,  but  did 
not  have  attached  to  the  policy  a  clause  pro- 
viding that  the  loss,  if  any,  should  be  pay- 
able to  the  mortgagee,  as  he  was  obligat- 
ed to  do.  At  the  time  of  the  issuance  of  the 
policy,  the  insurance  company  had  knowl- 
edge of  the  fact  that  it  was  under  mortgage 
to  the  plaintiff.  The  policy,  dated  February 
16th,  contains  a  notation,  "Mortgage  to  Gib- 
bes  Machinery  Company,  Columbia,  S.  C.  $1,- 
300.00,"  and  the  agent's  report  to  the  com- 
pany of  the  policy  has  the  same  notation. 
On  April  27th  the  car  was  damaged  by  fire. 
On  May  18th  proofs  of  loss  were  made  up 
by    Gregory    and    the   insurance    adjuster. 


They  fixed  the  loss  at  $2,000.  The  prooflB  of 
loss  showed  that  at  the  time  of  the  loss  the 
plaintiff  had  a  mortgage  on  the  car;  also 
that,  in  consideration  of  the  payment  of  the 
loss  to  Gregory,  he  assigned  his  interest  in 
the  car  td  the  insurance  company.  On  June 
27th  the  insurance  company  paid  the  loss. 
$2,000,  to  Gregory,  took  possession  of  the  car, 
and  sold  it  without  the  knowledge  or  consult 
of  the  plaintiff.  On  the  day  the  proofs  of 
loss  were  made  out,  the  insurance  adjuster 
called  at  the  plaintilTs  place  of  business,  and 
got  information  as  to  the  purchase  of  the 
car,  and  the  mortgage  on  it  and  was  told  by 
the  plaintiff  the  purchase  price  of  the  car 
and  the  amount  unpaid  on  the  mortgage.  He 
testified  that: 

"There  was  no  loss  payable  clause  in  the 
policy  and  under  the  circumstances  he  felt 
bound  to  pay  the  money  to  the  assured  EL  h. 
Gregory,  which  he  recommended  should  be  done 
and  which  was  done  shortly  after  the  loss." 

Both  the  insurance  agent  and  the  adjuster 
testified  that  they  knew  nothing  of  the  par- 
ticular terms  of  the  mortgage  or  of  any  agree- 
ment between  Gregory  and  the  plaintiff.  The 
testimony  for  the  plaintiff  tended  to  show 
that  at  the  time  of  the  sale  of  the  car 
Gregory  agreed  to  Insure  the  car  for  Its 
benefit,  and  a  stipulation  to  that  effect  was 
also  contained  in  the  mortgage.  There  was 
no  testimony  tending  to  show  that  the  in- 
surance company  had  any  knowledge  of  this 
agreement  prior  to  its  payment  of  the  loss  to 
Gregory  except  what  might  be  implied  from 
the  record  of  the  mortgage.  The  entire  pur- 
chase price  matured  before  the  proofs  of 
loss  were  made  out 

The  complaint  contains  two  alleged  causes 
of  action :  The  first  is  based  upon  the  theory 
that  the  insurance  company,  before  it  paid 
the  loss  to  Gregory,  had  notice  of  the  agree- 
ment by  Gregory  to  insure  the  car  for  the 
protection  of  the  plaintiff,  and  relief  is  ac- 
cordingly sought  by  the  establishment  of  an 
equitable  lien  upon  the  proceeds  of  the  in- 
surance. This  is  an  equitable  cause  of  ac- 
tion. In  Swearingen  v.  Insurance  Co.,  56  S. 
C.  355,  34  S.  E.  449,  the  court  declared : 

'*Thls  is  an  action  by  a  mortgagee  against 
an  insurer  and  the  mortgagor,  to  enforce  an 
alleged  equitable  lien  upon  the 'proceeds  of  an 
insurance  policy  on  the  mortgaged  premises 
taken  out  by  the  mortgagor  in  her  own  name. 
•  ♦  ♦  The  right  asserted  by  plaintiff  was  a 
mere  equity,  and  the  issues  should  have  been 
tried  by  the  Judge  as  chancellor.* 


t» 


The  second  alleged  cause  of  action  is  baaed 
upon  the  conduct  of  the  insurance  company, 
after  payment  of  the  loss  to  Gregory,  in  tak- 
ing possession  of  the  damaged  car,  and  con- 
verting it  to  its  own  use,  to  the  damage  of 
the  plaintiff  $300,  and  punitive  damages  $1,- 
000.    This  is  a  legal  cause  of  action. 

The  case  was  called  for  trial  before  the 
county  Judge  and  a  Jury.    The  defendant  de- 
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inurrcd  to  the  first  cause  of  action  upon  the 
general  gronnd  and  upon  the  ground  of  a 
misjoinder  of  parties  defendant,  and  to  the 
second  cause  of  action  upon  the  latter  of  the 
above  grounds.  The  demurrers  may  be  dis- 
posed of  by  the  remark  that  the  first  ground 
to  the  first  cause  of  action  is  without  specifi- 
cation; that  it  should  not  have  been  sus- 
tained in  any  event  for  the  reason  that  the 
alleged  agreement  by  Gregory  to  insure  the 
car  for  the  benefit  of  the  plaintiff  constituted 
an  equitable  lien  upon  the  proceeds  of  the 
insurance,  which  the  company,  upon  receiv- 
ing notice  thereof  before  payment  to  Greg- 
ory, was  obliged  to  respect  (Swearingen  v. 
Insurance  Co.,  52  S.  G.  309,  29  S.  E.  722),  and 
that  the  second  ground  of  demurrer  to  the 
first  cause  of  action  and  the  ground  of  de- 
murrer to  the  second  could  not  have  been 
sustained,  for  the  reason  that  misjoinder  of 
causes  of  action,  and  not  misjoinder  of  par- 
ties, is  a  ground  of  demurrer  (Lowry  v.  Jack- 
son, 27  S.  C.  318,  3  S.  E.  473).  This  disposes 
of  the  defendant's  exceptions  1  and  2. 

At  the  conclusion  of  the  plaintifl^'s  testi- 
mony the  defendant  moved  for  a  nonsuit  as 
to  the  first  cause  of  action  upon  various 
grounds  which  need  not  be  stated.  This  mo- 
tion was  refused. 

At  the  close  of  the  testimony  the  presiding 
judge  upon  motion  directed  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  due  upon 
the  mortgage.  ^ 

Thereafter,  upon  motion  of  defendant,  a 
new  trial  was  ordered  for  the  reasons  stated 
by  the  presiding  judge  in  his  order  which 
will  be  reported.  From  this  order  the  plain- 
tifl!  has  appealed;  the  defendant  also  has  ap- 
pealed from  the  order  refusing  the  demurrers 
and  iionsuit,  and  has  given  notice  of  addi- 
tional grounds  to  sustain  the  order  granting 
a  new  triaL 

The  plaintiff's  exceptions  present  the  fol- 
lowing propositions: 

(1)  That  the  record  of  the  mortgage  which 
contained  the  undertaking  of  Gregory  to  in- 
sure the  car  for  the  benefit  of  the  plaintiff 
was  constructive  notice  to  the  insurance 
company  of  said  undertaking,  the  company 
having  actual  knowledge  of  the  existence  of 
the  mortgage. 

(2)  That  the  actual  knowledge  on  the  part 
of  the  insurance  company  of  the  mortgage 
and  of  the  fact  that  it  was  past  due  fixed 
liability  upon  the  insurance  company. 

(3)  That  the  passing  of  the  legal  title  to 
the  car  upon  condition  broken  vested  the 
plaintiff  with  a  legal  as  well  as  an  equitable 
lien  upon  the  insurance  money. 

(4)  That  the  passing  of  the  legal  title  to 
the  car  upon  condition  broken  vested  the 
plaintiff  with  the  legal  title  to  the  insurance 
money. 

(5)  That  the  conduct  of  the  insurance  com- 
pany in  taking  an  assignment  and  the  pos- 
session of  the  car  after  the  fire  and  selling 


the  same  made  it  responsible  to  the  plaintiff 
for  the  entire  mortgage  debt. 

(6)  That  the  provisions  of  the  policy  re- 
quiring the  insured  to  furnish  a  statement 
of  the  interests  of  all  concerned  in  the  car, 
and  that  all  acts  of  the  insured  and  of  the 
company  should  be  for  the  benefit  of  all  con- 
cerned, imposed  upon  the  company  the  duty 
of  protecting  the  interests  of  the  plaintiff 
of  whose  mortgage  it  had  notica 

As  to  the  first  proposition:  The  recording 
acts  are  designed  to  protect  those  who  have 
acquired  or  are  about  to  acquire  rights  of 
property  in  or  liens  upon  particular  prop- 
erty in  question,  subsequent  creditors  or  pur- 
chasers without  actual  notice  of  superior 
claims.  They  alone  are  intended  to  be  af- 
fected by  the  acts;  they  alone  are  required 
to  search  the  records;  to  them  alone  are  the 
recording  acts  applicable  and  to  them  only 
are  the  records  constructive  notice.  So  far 
as  the  contract  of  insur«ince  proper  Is  con- 
cerned, an  insurance  company  sustains  nei- 
ther the  relation  of  subsequent  creditor  nor 
purchaser  to  the  owner,  and  is  not  obligated 
to  search  the  records  for  a  possible  agree- 
ment between  the  mortgagor  and  the  mort- 
gagee. In  reference  to  a  stipulation  in  the 
policy  that  upon  payment  of  a  loss  the  prop- 
erty shall  be  assigned  to  the  insurance  coin- 
pany,  it,  of  course,  can  enjoy  this  right  sub- 
ject to  the  claims  of  prior  recorded  liens. 
The  presiding  judge  was  right  in  holding, 
in  his  order  granting  a  new  trial,  that  the 
record  of  the  mortgage  was  not  constructive 
notice  to  the  insurance  company  of  the  agree- 
ment between  Gregory  and  the  plaintiff  tliat 
the  car  should  be  insured  for  its  protection. 
See  authorities  cited  by  him. 

As  to  the  second  proposition:  There  ean  be 
no  doubt  from  the  written  stipulation  of 
Gregory  in  the  mortgage  to  insure  the  prop- 
erty for  the  protection  of  the  plaintiff  tliat 
the  plaintiff  had  an  equitable  lien  upon  the 
proceeds  of  insurance;  but  the  availability 
of  that  lien  depended  upon  notice  to  the  in- 
surance company  of  the  existence  of  the 
agreement;  it  did  not  depend,  as  this  proposi- 
tion states,  upon  knowledge  on  the  part. of* 
the  insurance  company  of  the  existence  and 
overmaturity  of  the  mortgage.  As  is  said  in 
Swearingen  v.  Insurance  Co.,  56  S.  C.  355,  34 
S.  E.  449: 

"The  equitable  lien  of  a  mortgagee  on  the. 
proceeds  of  an  insurance  policy  to  the  mort- 
gagor, under  an  agreement  to  insure  for  the 
mortgagee's  benefit,  extends  only  to  those  hav- 
ing notice  of  such  lien" 

— referring,  of  course,  to  the  equitable  lien. 
As  to  the  third  proposition:    This  cannot 
be  true  for  the  reasons  stated  in  Joyce  on 
Ins.  I  23 : 

"It  is .  well  settled  that  insurance  is  a  per- 
sonal contract  whatever  the  subject-matter  of 
the  insurance  may  be.  It  is  a  contract  by  which 
the  insurer   undertakes   to  indemnify   or  pay 
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money  to  the  insarer  in  the  maimer  and  sub- 
ject to  the  condltiona  agreed  upon.  This  ob- 
ligation does  not  run  with  the  property  wheth- 
er it  be  real  estate  or  personalty,  neither  does 
it  pass  with  the  title  unless  assigned  with  the 
consent  of  the  insurer." 

See  Annely  v.  De  Saussure,  26  S.  0.  497,  2 
S.  E.  490,  4  Am.  St  Rep.  726. 

As  to  the  fourth  proposition:  Tllis  la  de- 
nied upon  the  same  ground. 

As  to  the  fifth  proposition:  The  only  effect 
such  conduct  could  have  had  was  to  make 
the  insurance  company  liable  for  the  value 
of  the  damaged  car.  Banlc  y.  Pates  &  Allen, 
108  S.  G.  361,  94  S.  B.  881.  If  the  property 
has  been  recovered  by  the  plaintiff  this  state- 
ment Is  subject  to  modification. 

As  to  the  sixth  proposition:  Tlie  clause  of 
the  policy  invoked  requires  the  insured  to 
render  a  statement  of  the  interest  of  the 
assured  and  of  all  others  in  the  property, 
not  in  the  Insurance.  It  does  not  appear 
that  this  was  not  done,  or  that  the  interests 
of  the  plaintiff  as  mortgagee  were  not  prop- 
erly presented  to  the  insurance  company;  in 
fact  the  contrary  appears.  The  liability  of 
the  insurance  company  depends  upon  its  no- 
tice of  the  equitable  lien  on  the  insurance 
money,  not  upon  Its  knowledge  of  any  inter- 
est the  mortgagee  may  have  had  in  the  prop- 
erty. 

The  defendant's  exceptions  4,  6,  6^  7,  8,  and 
9  involve  the  refusal  of  the  defendant's  mo- 
tion for  a  nonsuit,  and  must  be  overruled  for 
the  reason  that  the  motion  was  directed  alone 
to  the  first  cause  of  action  which  was  equi- 
table, and  in  such  case  the  remedy  is  by  mo- 
tion to  dismiss,  and  not  for  nonsuit.  Rail- 
way Co.  V.  Beaudrot,  63  S.  O.  266,  41  S.  E. 
299,  and  cases  therein  cited. 

The  judgment  of  this  court  should  be  that 
the  order  appealed  from  be  attirmed. 

(153  Oa.  273) 

MURPHY  HARDWARE  CO.  V.  RHODE 
ISLAND  INS.  CO. 

RHODE  ISLAND  INS.  CO.  v.  MURPHY 
HARDWARE  CO. 

(NOS.  2813,  2834.) 
(Supreme  Court  of  Georgia.    April  14,  1922.) 

(Syllahm  hy  the  Court,} 

Insurance  ^s> 1 45(1)— Petition  on  contract  to 
keep  property  insured  by  renewals  held  In- 
sufflelent. 

The  court  erred  in  overruling  the  general 
demurrer  to  the  petition  in  this  case.  This 
ruling  is  substantially  controlled  by  that  made 
in  the  following  cases:  Croghan  v.  New  York 
Underwriters  Agency,  53  Ga.  109;  Remspeck 
V.  PattiUo,  104  Ga.  772,  30  S.  B.  962,  42  L. 
R.  A.  197,  69  Am.  St  Rep.  197;  Phoenix  In- 
surance Oo.  V.  Hamilton,  110  Ga.  14,  35  S.  B. 
305;  Athens  Mutual  Insurance  Co.  v.  Bvans, 
132  Ga.  703,  f>4  S.  E.  993:  Mania  v.  Prnden. 
145  Ga.  239,  88  S.  B.  967.    This  ruling  disposes 


of  the  entire  case,  and  it  is  onnecessary  to 
pass  upon  the  questions  made  in  the  main  Ull 
of  exceptions. 

Brror  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  the  Murphy  Hardware  Gompany 
against  the  Rhode  Island  Insurance  Compa- 
uy.  Judgment  of  nonsuit.  Plaintiff  brings 
error,  and  defendant  brings  a  cross-bill  of 
exceptions.  Judgment  reversed  on  the  cross- 
bill, and  writ  of  error  on  the  main  bill  dis- 
missed. 

Murphy  Hardware  Company  filed  a  peti- 
tion against  Rhode  Island  Insurance  Compa- 
ny, praying  for  specific  performance  of  a 
contract  to  insure  against  the  loss  by  fire  of 
a  number  of  bales  of  cotton  stored  in  a  ware- 
house, and  for  a  judgment  in  the  amoimt  of 
the  value  of  the  cotton  so  destroyed.  The  pe- 
tition as  amended  alleges,  in  substance,  that 
the  insurance  company  issued  a  policy  insur- 
ing the  plaintiiTs  cotton  in  the  sum  of  $5,000, 
from  12  o'clock  noon  August  15,  1918,  to  the 
same  hour  on  February  15,  1919;  that  the 
agent  of  the  insurance  comiiany  at  the  time 
further  agreed  with  plaintiff  that  on  or  be- 
fore the  expiration  of  this  policy  he  would 
renew  the  insurance  on  said  cotton  from 
time  to  time  in  like  amounts  for  periods  of 
90  days  until  such  time  as  petitioner  should 
instruct  the  defendant  to  cancel  the  same, 
and  that  the  premium  thereafter  would  be 
paid  when  required. by  the  said  agent,  ac- 
cording to  the  custom  and  usage  at  Moultrie. 
Ga.,  where  such  agent  was  doing  business  and 
representing  said  insurance  company,  until 
the  petitioner  had  disposed  of  the  cotton,  and 
that  defendant  would  issue  said  insurance  on 
the  same  form  of  policy  as  the  one  then  be- 
ing issued;  that  in  compliance  with  the 
terms  of  said  oral  contract  the  defendant  did, 
on  the  15th  of  February,  1919,  renew  the  in- 
surance by  issuing  to  the  petitioner  its  pol- 
icy of  insurance  in  the  precise  language  and 
form  as  the  previous  policy,  expiring  on  the 
15th  day  of  May,  1919,  and  that  thereafter, 
on  the  15th  day  of  May,  the  defendant, 
through  its  agent  at  Moultrie  again  renewed 
its  policy  covering  said  cotton  in  the  same 
language  and  form  as  employed  in  the  previ- 
ous policies,  which  said  last  policy  expired  on 
the  15th  day  of  August,  1919 ;  that  the  premi- 
ums on  all  of  said  policies  were  duly  paid  by 
the  insured,  and  the  renewed  policies  were  is- 
sued to  the  petitioner  in  compliance  with  the 
verbal  contracts  previously  made  by  said 
agent  of  the  insurance  company  to  keep  the 
property  of  the  petitioner  insured  tmtll  noti- 
fied to  cancel  the  policies ;  that  on  the  15th  day 
of  October,  1919,  the  said  cotton  was  destroyed 
by  fire  while  stored  in  the  warehouse  at 
Coolidge,  Ga.,  as  aforesaid;  that  on  the  next 
day,  October  16,  1919,  after  the  property  in- 
sured thereby  had  been  destroyed  by  ^re,  pe- 
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titioner  notifled  Dupre-Hoore  Company*  agent 
for  the  defendant  insurance  company  at 
Houltrie,  that  the  said  cotton  had  been  de- 
stroyed, and  was  in  turn  then  notified  by  the 
said  agent  that  the  policy  of  insui^ance  had 
not  been  renewed,  and  that  the  company  was 
not  liable  for  any  insurance  on  the  property 
destroyed :  that  this  was  the  first  knowledge 
petitioner  had  of  the  failure  to  renew  the 
policy;  that  petitioner  then  tendered  to  the 
agent  of  the  company  the  full  amount  of  the 
premium  due  for  the  renewal  of  the  policy 
for  a  period  of  90  days  from  August  15, 1919, 
which  tender  the  defendant  refused.  Peti- 
tioner stated  to  defendant's  agent  that  it  was 
prepared,  ready,  willing,  and  able  to  pay  the 
amount  of  the  premium  for  the  policy  at  said 
time;  but  the  defendant  refused  to  accept 
the  same,  on  the  ground  that  the  company's 
liability  terminated  on  August  15,  1919. 
Petitioner  alleges  that  it  has  performed  all 
the  conditions  imposed  upon  it  by  the  terms 
of  the  policy  issued  to  it  and  by  the  terms  of 
the  policy  which  the  defendant  agreed  to 
issue  and  rewrite,  and  imposed  upon  it  by 
law;  that  the  property,  at  the  time  of  its 
destruction  by  fire  was  insurable,  and  the  risk 
had  not  been  increased;  that  the  agreement 
entered  into  by  the  agent  of  the  defendant 
insurance  company  with  plaintiff  was  in  no 
way  antagonistic  to  or  inconsistent  with  the 
duty  of  said  agent*  to  the  defendant  compa- 
ny, and  not  contrary  to  public  policy  on  the 
ground  of  dual  agency;  that  the  general 
custom  of  such  business  in  Moultrie  was, 
that,  on  short-time  policies  of  the  character 
herein  mentioned,  agents  of  Insurance  com- 
panies would  enter  into  oral  agreements  with 
insurers  to  renew  and  reissue  policies  on 
the  expiration  of  same,  conditioned  upon  the 
insurability  of  the  property,  until  notifled  not 
to  so  renew  or  that  the  property  had  been 
sold. 

The  defendant  denied  every  allegation  of 
the  plaintiff's  petition,  except  that  it  was  a 
foreign  corporation  having  an  office  and  do- 
ing business  In  the  dty  of  Moultrie,  and  also 
interposed  a  general  demurrer  to  the  peti- 
tion. The  general  demurrer  was  overruled, 
and  the  defendant  excepted.  The  case  pro- 
ceeded to  trial,  and  the  plaintiff  introduced 
evidence  tending  to  prove  the  allegations  of 
its  petition,  whereupon  the  defendant  moved 
for  a  nonsuit,  which  was  granted.  The  plain- 
tiff excepted. 

Hill  &  Gibson,  of  Moultrie,  for  plaintiff  in 
error. 

Shipp  &  Kline,  of  Moultrie,  and  Bryan  & 
Middlebrooks,  of  Atlanta,  for  defendant  in 
error. 
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GILBERT,  J.  Judgment  on  cross-bill  of 
exceptions  reversed.  Writ  of  error  on  main 
bill  of  exceptions  dismissed. 

All  the* Justices  concur. 


(153  Ga.  272) 
CHRISTIAN  V.  CHRISTIAN.    (Ne.  2804.) 

•  ■ 

(Snpreme  Court  of  Georgia.    April  14,  1922.) 

.    (ByUahus  hy  the  Cowri.) 

1.  Divorce  ^s»243  —  Decree  for  alimooy  not 
void  beoause  no  provislott  maila  for  support 
of  etilidren. 

Mrs.  Bnnnie  Christian  filed  her  petition 
against  her  husband,  George  B.  Christian, 
showing  that  in  an  action  for  divorce  a  final 
verdict  and  decree  had  been  rendered,  and  in 
the  decree  it  was  adjudged  that  she  should  have 
a  certain  amount  payable  monthly  as  alimony. 
No  provisioD  was  made  in  the  decree  for  ali- 
mony for  the  support  of  the  two  minor  children. 
There  was  a  default  in  the  payment  of  alimony, 
and  the  wife  prayed  that  the  husband  be  re- 
quired to  pay  the  alimony  or  be  punished  for 
contempt  of  court.  The  petition  with  a  de- 
murrer and  answer  were  heard  by  the  judge 
at  chambers  in  vacation,  and  thereupon  the 
rule  against  the  defendant  was  made  absolute, 
and  it  was  ordered  and  adjudged  that,  upon  fail- 
ure of  the  respondent  to  comply  with  the  decree 
of  the  court  as  to  the  payment  of  alimony, 
rendered  at  the  previous  term  of  the  court, 
he  be  committed  to  the  common  jail  of  the 
county  and  there  kept  in  custody  until  he  should 
comply  with  the  decree  of  the  court.  The  re* 
spondent  excepted  to  this  ruling,  on  the  ground 
that  the  court  erred  "in  assuming  jurisdiction 
to  hear  and  determine  said  case  in  vacation, 
there  being  no  proceedings  pending  before  the 
court  which  gave  him  jurisdiction  to  try  and  de- 
termine said  case,"  and  on  the  further  ground 
that  the  property  situated  in  Macon  county 
that  was  owned  by  the  defendant  at  the  time 
the  decree  was  rendered  was  subject  to  levy 
and  sale,  and  it  appeared  from  the  evidence 
that  the  judgment  allowing  alimony  and  attor- 
ney's fees  was  a  superior  lien  upon  the  land 
and  took  priority  over  a  certain  deed  introduced  ' 
in  evidence.  It  was  also  insisted  that  the  de- 
cree allowing  alimony  to  the  wife,  in  which 
no  provision  was  made  for  the  support  of  the 
children,  was  void.  Held,  the  decree  allowing 
the  wife  $40  per  month  as  alimony  and  certain 
stated  attorney's  fees  was  not  void  merely  be- 
cause no  provision  was  made  therein  for  the 
support  of  the  children. 

2.  Divorce  ^=^269(2,  12)— Decree  for  alimony 
enforcealHe  by  contempt  proceeiiings  whether 
a  iien  on  real  property  or  not;  contempt  pro- 
ceedings for  nonpayment  of  alimony  may  ne 
lieard  in  vacation. 

Whether  the  decree  for  alimony  was  a  lien 
upon  certain  real  property  of  the  defendant  or 
not,  the  wife  in  whose  favor  the  decree  for  ali- 
mony was  rendered  conld  enforce  the  payment 
of  the  same  by  proceedings  against  the  hus- 
band for  contempt  of  court  in  failing  to  com- 
ply with  the  decree,  and  the  court  had  juris- 
diction to  hear  and  dispose  of  such  proceedings 
in  vacation.  Wilkins  v.  Wilkins,  146  Ga.  382, 
91  S.  E.  416,  and  cases  dted;  Van  Dyke  v. 
Van  Dyke,  125  Ga.  491,  64  S.  B.  637;  Briesnick 
V.  Briesnick,  100  Ga.  67,  28  S.  B.  164. 

Brror  from  Superior  Coart,  Macon  County; 
Z.  A.  Littlejohn,  Judge. 


4ics>For  other  cases  see  same  topio  and  KBT-KUMBBR  in  all  Key-Numbsred  Digests  and  ladexaa 
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Salt  by  Bunnle  Christian  against  G.  R. 
Christian.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiff In  error. 

R.  Lb  Qreer,  and  John  M.  Greer,  both  of 
Oglethorpe,  for  defendant  In  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(153  Ga.  260) 

JONES    V.    STATE.      (No.    2724.) 
(Supreme  Court  of  Georgia.    April  14f  1922.) 

(Byllahui  hy  the  Court,) 

Criminal  law  ^s>623( I)— Failure  of  judge  to 
tell  Jury  reoommendatlon  as  to  pjunlsliment 
was  blndinQ  held  cured  by  another  Instruc- 
tion. 

Frank  Jones  was  convicted  of  the  murder 
of  Beatrice  Edwards  by  unlawfully  and  ma- 
lidously  shooting  and  killing  her  with  a  pis- 
toL  He  excepted  to  the  overruling  of  his 
motion  for  new  trial.  In  the  brief  filed  by 
his  counsel  in  this  court  it  is  stated:  "The 
only  ground  of  the  motion  for  new  trial  which 
we  shall  contend  that  a  new  trial  should  be  giv- 
en on  is  on  the  sixth  ground  of  the  amended 
motion  for  a  new  trial,  which  is  an  exception 
to  the  judge's  charge."  The  sixth  ground  of 
the  amendment  to  the  motion  assigns  error 
upon  the  following  instruction  to  the  jury: 
"If  you  find  that  he  is  guilty,  the  form  of  you^ 
verdict  will  be,  'We,  the  jury,  find  the  pris- 
oner guilty,'  which  means  guilty  of  murder. 
You  could  recommend,  if  you  saw  fit  to  do  so, 
that  he  be  confined  in  the  penitentiary  for 
life."  The  error  assigned  is,  "that  the  court 
failed  to  charge  the  jury  ia  connection  there- 
with that,  in  the  event  they  saw  fit  to  rec- 
ommend that  the  defendant  be  confined  in  the 
penitentiary  for  life,  said  recommendation  was 
binding  upon  the  court.  That  the  defendant 
was  entitled  to  have  this  law  charged  fully, 
as,  without  said  explicit  Instruction,  the  jury 
was  not  aware  as  to  the  force  and  effect  to  be 
given  said  recommendation." 

Pen.  Code  1910,  |  68,  declares:  "The  pun- 
ishment for  persons  convicted  of  murder  shall 
be  death,  but  may  be  confinement  in  the  pen- 
itentiary for  life  in  the  following  cases:  If  the 
jury  trying  the  case  shall  so  recommend,"  etc. 
Prior  to  giving  the  instruction  as  to  the  form 
of  the  verdict  to  which  exception  is  made,  the 
court  had  instructed  the  jury  that  "the  pun- 
ishment for  murder  shall  be  death,  but  may  be 
confinement  in  the  penitentiary  for  life  if 
you  shall  so  recommend."  The  statute  uses  the 
language,  "but  may  be  confinement  in  the  pen- 
itentiary for  life  •  ♦  •  if  the  jury  trying 
:the  case  shall  so  recommend."  In  view  of  the 
language  of  the  statute,  and  of  the  entire 
charge  to  the  jury  on  the  subject  of  th^eir  rec- 
/ommendations  to  life  imprisonment  if  they 
should  see  fit  to  make  it,  it  is  not  in  the  least 
likely  that  the  jury  understood  that  a  recom- 
mendation to  life  imprisonment  made  by  them 
would  not  be  binding  on  the  court. 


Error  from  Superior  Court,  Chatham 
County;   P.  W.  Meldrim,  Jpdgew 

Frank  Jones  was  convicted  of  murder, 
and  ho  brings  error.    Aflirmed. 

H.  Mercer  Jordan,  of  Savannah,  for  plain- 
tlflP  in  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  of  Sa- 
vannah, Geo.  M.  Napier.  Atty.  Gen.,  and 
Seward  M.  Smith,  Asst.  Atty.  Gen.,  for  the 
State. 

FISH,  C.  J.  The  refusal  of  a  new  trial 
was  not  error.  Judgment  affirmed.  All  the 
Justices  concur. 


(153  Ga.  47) 

MAY  V.  80RRELL  et  al.    (No.  2536.) 
(Supreme  Court  of  Georgis.     Feb.  28^  1922.) 

(ByUabus  by  the  Court) 

1.  Exceptions,  bill  of  <S=:»58 (4)— Motion  to  dis- 
miss properly  denied  on  showing  that  party 
acknowledged  servioe  off  bill  of  exceptiiHis  by 
mark,  etc 

The  motion  to  dismiss  the  bill  of  exceptions, 
because  Bonus  Turner,  one  of  the  defendants, 
was  neither  served  with  a  copy  thereof  nor 
acknowledged  service  thereof,  is  overruled;  ho 
having  acknowledged  service  by  his  mark,  and 
having  made  and  filed  his  affidavit  in  thig  court, 
in  which  he  states  that  ha  did  so  acknowledge 
service,  and  that,  if  his  former  acknowledg- 
ment was  insufficient,  he  desires  to  acknowledge 
same,  and  asks  this  court  to  pass  upon  all 
questions  involved. 

2.  Appeal  and  error  ^=s>273 ( I )— Exceptions 
not  plainly  specifying  .errors  not  oonsldered. 

Exceptions  pendente  lite,  which  do  not 
plainly  specify  the  errors  complained  of,  cannot 
be  considered  by  this  court. 

3.  No  error  In  overruling  motion  for  new  trial. 

The  trial  court  did  not  err  in  overruling 
the  plaintiff's  motion  for  new  trial  on  any  of 
the  grounds  thereof,  to  the  effect  that  the 
judge  had  expressed  any  <tpinions  on  questions 
of  disputed  fact,  or  had  illegally  admitted  or 
rejected  evidence,  or  had  erred  in  instructiona 
to  the  jury,  or  in  omissions  to  instruct  the 
jury,  or  that  the  verdict  ^^as  contrary  to  the 
evidence  or  the  law. 

(Additional  Syllahua  hy  Editorial  Btaff,)  _ 

4.  Injunction  ^=s>35( I)— Grantee  under  Insuf- 
ficient deed,  paying  prloe  In  full,  field  to  iiave 
suffloient  title  to  defeat  suit  to  reatrala  iiis 
Interference  witli  sale  of  timber. 

Where  plaintiff  conveyed  land  to  T.  by  a 
deed  embracing  the  land  in  dispute,  though,  as 
claimed  not  intended  to  do  so,  and  T.  sold  to 
defendant  by  a  title  bond  containing  an  insuf- 
ficient description,  and  defendant  paid  T.  in 
full  for  the  land,  he  had  such  a  title,  under  Civ. 
Code  1910,  S  4634,  relative  to  specific  per- 
formance, as  could  be  relied  on  to  defeat  plain- 
tiff's action  to  enjoin  him  from  interfering  with 
plaintiff's  sale  of  the  timber  on  the  land, 
though  the  deed  to  T.  described  the  land  as 
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containing  40  acres,  more  or  less,  while  the 
hoondaries  embraced  92  acres. 

5.  Boundaries  ^=»3  (5)— Grantee  by  metes  and 
bounds  obtains  wholo  tract,  reffardless  of 
quantity. 

"When  land  is  conyeyed  by  metes  and 
bounds,  whether  there  be  more  or  less  than 
the  quantity  named  in  the  deed,  the  purchaser 
obtains  the  whole  of  it. 

6.  Reformation  of  instruments  ^=»44— Specific 
perfomance  €=»  1 20— Evidence  of  value  of 
timber  held  admissible. 

Where  plaintiff  sued  defendant  and  T., 
and  sought  to  reform  his  deed  to  T^  to  exclude 
certain  timber  land,  and  defendant  sought  to 
compel  specific  performance  by  T.  of  his  con- 
tract to  convey,  evidence  that  Che  timber  was 
of  little  value  at  the  times  involved,  was  ad- 
missible, in  view  of  Civ.  Code  1910,  {  4637,  on 
the  question  of  adequacy  of  the  price  paid  by 
defendant,  and  also  on  the  question  whether 
plaintif  sold  T.  the  land  in  controversy. 


SORRELIi  gll 

b.B.) 

M.  Speelflo  perfermanoe  ^=»  120— Mortgage 
whioli  defendant  claimed  to  have  paid  not  In- 
admissible because  anether  witness  olaimed  It 
had  been  previously  paid. 

Where  defendant,  claiming  to  have  pur- 
chased and  fully  paid  for  land  and  seeking  spe- 
cific performance,  claimed  that  a  mortgage  was 
paid  by  him  as  part  of  the  price,  the  fact  that 
the  vendor  testified  that  the  mortgage  had 
previously  been  paid  did  not  render  it  inadmis- 
sible, as  it  is  not  a  good  objection  to  relevant 
testimony  that  one  of  the  litigants  contro- 
verts it 


7.  Reformation  of  Instruments  ^=>44 — ^Vendor 
and  purchaser  ^=>243— Evidence  that  de- 
fendant's grantors  were  run  off  place  not 
admissible  to  show  forgery  or  ladi  of  Iwna 
fides.  '  « 

In  a  suit  to  reform  a  deed  and  enjoin  one 
claiming  to  be  a  subsequent  purchaser  from  in- 
terfering with  plaintiff's  sale  of  timber,  evi- 
dence that  the  negroes  from  whom  defendant 
purchased  were  run  off  the  place  by  white 
people  without  cause  in  order  to  get  their  prop- 
erty, was  not  admissible  to  disprove  defend- 
ant's claim  of  bona  fides,  or  to  show  that  what- 
ever paper  title  he  had'  was  a  forgery;  the 
evidence  tending  to  acquit  him  of  participa- 
tion in  the  ill  usage  of  the  negroes. 

8.  Trial  C==>84(1)— Objection  to  evidence  does 
not  raise  question  of  limiting  effect. 

How  far  the  jury  should  be  limited  in  their 
consideration  of  evidence  was  not  raised  by  an 
objection  to  its  admission. 

9.  Trial  ^=>1 86— Ruling  that  mortgage  was  ad- 
missible because  of  reoltal  therein  not  ex- 
pression of  opinion. 

Where  a  mortgage  that  defendant  claimed 
to  have  paid  as  part  of  the  price  of  land  was 
objected  to  on  the  ground  that  defendant's 
vendor  had  testified  that  the  mortgage  had 
been  previously  paid,  and  that  there  was  no 
proof  that  it  was  due  and  owing,  the  court's 
ruling  that  it  was  admissible  because  of  a  re- 
cital therein  that  the  vendor  owed  the  amount 
of 'money  therein  specified  was  not  an  expres- 
sion of  opinion,  there  being  no  dispute  that 
the  mortgage  did  contain  such  recital. 

10.  Speelflo  perfermanoe  ^=>l  20— Mortgage 
paid  by  purchaser  admissible,  whether  de- 
soriptlon  sufficient  or  not. 

Where  one  claiming  title  to  land  by  reason 
of  full  payment  therefor  under  an  insufilcient 
bond  for  title,  and  seelcing  specific  performance, 
claj/ned  that  he  was  to  pay  incumbrances,  and 
that  he  did  pay  a  certain  mortgage,  the  mort- 
gage was  admissible,  whether  the  description 
therein  was  sufBcient  or  not,  as  he  was  entitled 
to  credit,  whether  the  mortgage  was  valid  or 
invalid,  if  he  paid  it  under  the  agreement. 


12.  Specific  performance  ^=9l20— Nete  which 
defendant  claimed  to  have  paid  as  part  of 
agreement  to  purchase  land  held  admissible. 

Where  defendant,  seelLing  specific  perform- 
ance of  a  contract  to  convey  land,  claimed  to 
have  paid  a  note  of  the  vendor  as  part  of  the 
price,  the  note  was  admissible  over  objections 
that  the  vendor  had  testified  he  owed  nothing 
on  the  note,  and  it  was  barred  by  limitations 
and  could  not  be  enforced. 

13.  Trial  ^=s>  1 86— Statement  In  ruling  on  evi- 
dence not  expression  of  opinion,  when  fact 
undisputed. 

Where  it  was  undisputed  that,  while  the 
legal  title  to  land  was  in  B.,  J.  paid  one-half  of 
the  price  and  had  an  interest  therein,  the 
court's  statement  to  that  effect  in  admitting  a 
mortgage  given  by  J.,  and  which  defendant 
claimed  to  have  paid  as  part  of  the  considera- 
tion for  a  sale  of  the  land  to  him,  was  not  an 
expression  of  opinion. 

14.  Specific  performance  ^=:>  1 20— Evidence  as 
to  Improvements  admissible. 

On  the  question  of  specific  performance  of 
an  oral  contract  to  sell  land,  under  which  the 
purchaser  daimed  to  have  made  full  payment, 
evidence  as  to  improvements  made  by  him 
on  the  land  and  their  cost  was  admissible. 

15.  injunction  <&=»35(i)— Purchaser,  defending 
suit  to  restrain  interference  with  land,  not 
required  to  show  such  title  and  possession 
as  would  ripen  into  prescriptive  title. 

One  claiming  under  a  purchase  of  land 
from  the  holder  of  the  legal  title  with  full 
payment  of  the  purchase  money  was  not  re- 
quired to  show  such  paper  title  and  possession 
thereunder  as  would  ripen  into  prescriptive 
title  to  defeat  another's  suit  for  injunction 
against  interference  with  the  land. 

16.  Alteration  of  Instruments  ^==>24(l)— Bond 
for  title  not  Inadmissible  because  of  changes, 
when  holder  testified  they  were  not  made  by 
him. 

Where  defendant  declared  on  a  bond  for  ti- 
tle as  the  basis  of  his  daim  of  title  and  as  the 
basis  of  his  cross-action  for  specific  perform- 
ance against  the  maiier,  and  there  was  proof 
by  the  subscribing  officer  that  he  prepared  the 
bond  and  that  it  was  executed  and  attested, 
though  he  further  testified  to  changes  therein 
not  in  his  handwriting,  and  defendant  testified 
they  were  not  made  by  him,  and  that  the  1)ond 
was  in  the  same  condition  as  when  he  received 
it,  it  was  admissible,  especially  as,  under  Civ, 
Code  1910,  H  4296,  5831,  it  was  admissible, 
without  proof  of  execution  or  explanation  of 
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the  alterations,  in  Uxe  absence  of  any  denial  i 
onder  oath.  I 

17.  Reformation  of  instruments  ^=»44— 6peolflc 
performance  ^=»I20— Instrnment  wtilcli  de- 
fendant seeks  to  liavo  reformed  and  speclflcal- 
ly  enforced  not  inadmlsilblo  because  of  in- 
sttfflolont  desoriptlon. 

Though  a  bond  for  title  was  yoid  for  ladi 
of  sufElcient  description  of  property,  It  was 
admissible  in  a  suit  brought  to  reform  it  and 
for  specific  performance  thereof. 

18.  Adverse  possession  «=>3l»instruotlon  on 
prescriptive  title  held  warranted  by  facts 
shown  by  evidence. 

Where  defendant,  after  purchasing  a  tract 
of  land  embracing  that  in  dispute,  went  into 
possession,  cleared,  fenced,  and  cultivated  most 
of  the  upland,  leased  the  pine  trees  on  the 
disputed  tract  for  turpentine  purposes  for  three 
years,  and  afterwards  leased  them  to  another 
party,  who  worked  them  for  several  years  and 
cut  timber  for  sawmill  purposes,  and  a  former 
owner,  who  claimed  that  his  deed  was  not  in- 
tended to  cover  the  disputed  tract,  lived  near 
and  saw  the  purchaser  cutting  timber,  it  was 
not  error  to  charge  on  the  subject  of  pre- 
scriptive tiUe  from  20  years'  possession. 

19.  Adverse  possession  <=»  1 7— Cultivation  of 
turpentine  farm  may  be  basis  of  prescriptive 
titla. 

The  cultivation  of  a  turpentine  farm  on 
a  tract  of  land  is  such  an  occupancy  as  may 
be  the  basis  of  a  prescriptive  title  to  the  land 
itself;  it  being  a  question  of  fact,  depending 
on  the  character  of  the  possession,  the  extent 
of  the  visible  signs  of  occupancy,  and  its 
continuance. 

20.  Appeal  and  error  ^ss>| 064 (4)— Instruction 
referring  to  plaintiff  as  defendant  In  orosa- 
aetion,  though  InaocuratOb  not  misleading. 

Where  plaintiff,  suing  to  enjoin  defendant 
from  interfering  with  land,  made  T.  a  party  and 
sought  reformation  of  his  deed  to  T.,  and  de- 
fendant by  cross-action  sought  specific  per- 
formance of  T.*s  contract  with  him,  an  instruc- 
tion that  in  respect  to  the  matter  of  specific 
performance  defendant  would  be  the  plaintiff 
and  plaintiff  the  defendant,  though  not  entirely 
accurate,  could  not  have  misled  the  jury. 

21.  Appeal  and  error  ^=»l 066— Instruction  on 
apeolflo  performancob  hypothesizing  admission 
of  contract,  not  misleading,  though  unsup- 
ported by  evidence. 

A  charge  stating  the  whole  of  Civ.  Code 
1010,  I  4634,  relative  to  specific  performance 
of  a  parol  contract,  if  defendant  admits  the 
contract,  or  it  be  so  far  executed  that  the  party 
seeking  relief  could  not  be  restored  to  his 
former  position,  etc.,  could  not  have  misled 
the  jury,  even  though  the  vendor  did  not  admit 
the  contract,  where  the  rest  of  the  section  was 
clearly  applicable. 


22.  Pleading   ^=s>  1 40— Cross-petition   for  spe- 

ciflo  performance  against  one  made  a  par^ 

by  plaintiff  held  maintainable. 

Under  Civ.  Code  1910,  S  4522,  providing 

that  equity  seeks  to  do  complete  justice,  etc., 

where  plaintiff,  seeking  to  enjoin  defendant's 

interference  with  land,  made  his  grantee  a  par- 


ty for  the  purpose  of  reforming  his  deed,  de- 
fendant's answer  by  way  of  cross-petition  for 
reformation  of  his  bond  for  title  from  plaintiff's 
grantee  and  for  specific  performance  of  the 
grantee's  contract  with  him,  was  maintainable. 

23.  Estoppel  ^=»27( I)— Grantee's  disclaimer 
of  ownership  oould  not  dafoat  rights  of 
grantee's  purchaser. 

Where  plaintiff  conveyed  land  by  a  deed 
embracing  that  in  controversy,  bnt  claimed 
not  to  have  been  intended  to  do  so,  and  de- 
fendant bought  the  land  from  plaintiirs  gran- 
tee and  paid  him  therefor,  the  grantee's  subse- 
quent disclaimer  of  his  purchase  of  the  land 
in  dispute  or  intent  to  purchase  it  could  not 
defeat  defendant's  rights. 

24.  Appearance  ^=s>20— Nonresidsnt  of  oonnty, 
appearing  and  consenting  to  be  made  party, 
held  to  have  waived  objection  to  Jurisdiction. 

Where  a  nonresident  of  the  county,  whom 
plaintiff  made  a  party,  voluntarily  came  in  and 
consented  to  be  made  a  party,  waiving  process, 
service,  and  all  other  notice,  and  filed  *an  an- 
swer, without  objecting  to  the  court's  jurisdic- 
tion, he  waived  his  objection  to  the  jurisdic- 
tion, under  Civ.  Code  1010,  |  6654. 

25.  Appeal  and  error  ^=>882(2)— Plaintiff  oould 
not  object  to  court's  Jurisdictlofl  of  oross- 
petitlon  against  one  whom  he  made  a  party. 

Where  plaintiff,  suing  to  enjoin  interfer- 
ence with  land,  made  a  nonresident  of  the  coun- 
ty a  party  and  sought  reformation  of  his  deed 
to  the  nonresident,  and  the  nonresident  by  ap- 
pearing had  waived  the  objection  to  the  juris- 
diction, plaintiff  could  not  complain  that  the 
court  had  no  jurisdiction  of  the  nonresident  on 
defendant's  cross -petition  against  the  non- 
resident 

26.  Adverse  possooslcn  ^=>I6(I)— ittdosure 
not  essential. 

Adverse  possession  of  land  is  evidenced  by 
indosure,  but  this  is  not  the  only  evidence,  and 
under  Civ.  Code  1010,  {  4165,  cultivation  and 
any  use  or  occupation  of  the  land  which  is  so 
notorious  as  to  attract  the  attention  of  every 
adverse  claimant,  and  so  exdnsive  as  to  pre- 
vent actual  occupation  by  another,  constxtntes 
adverse   possession. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possession.] 

27.  AoDsal  and  error  «=>302(4)— Complaint  of 
oharge  as  not  applicable  to,  based  on,  or  au- 
thorized by  pleadings  and  ovldonco^  hold  too 
general. 

A  ground  of  the  motion  for  a  new  trial 
complaining  that  the  whole  charge  is  erroneous 
as  not  applicable  to,  based  on,  or  authorized 
by,  the  pleadings  and  evidence,  is  too  general 
to  present  any  question  for  detennination  by 
the  Supreme  Court,  where  the  whole  ciMrgo  fs 
not  erroneous. 

Beck,  P.  J.,  and  Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Colquitt  Ooon* 
ty;  W.  B.  Thomas,  Judge. 

Suit  by  J.  C  May  against  J.  T.  Sorr^  and 
others.  Judgment  for  the  defendant  named, 
and  plaintiff  brings  error.    AfiSrmed. 
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J.  C.  May  filed  his  petition  against  J.  T. 
Sorrell,  of  Ck>lqnitt  county;  and  made  the  fol- 
lowing case:  On  October  30,  1883,  he  con- 
veyed by  deed  to  Bonus  Turner  40  acres  of 
land,  described  as  follows:  All  that  tract 
or  parcel  of  land  situate,  lying,  and  b^ng  in 
the  ninth  district  of  said  county,  part  of 
lot  No.  389,  containing  40  acres,  more  or  less, 
being  the  north  side  of  Bear  creek,  said 
creek  being  the  line.  The  scrivener  made  a 
mistake  in  describing  the  land,  the  same 
being  a  mutual  one  between  him  and  his 
grantee.  The  mistake  consisted  in  convey- 
ing all  the  land  north  of  Bear  creek,  instead 
of  40  acres,  more  or  less,  lying  north  of  the 
dividing  line  between  the  upland  and  the 
swamp  land  of  said  creek ;  the  intention  be- 
ing not  to  convey  the  swamp  land.  He  did 
not  discover  this  mistake  until  on  or  about 
April  28,  1915,  when  he  immediately  had 
Bonus  Turner  correct  said  mistake  by  mak- 
ing to  him  a  deed  to  the  swamp  land,  which 
recites  that  it  was  made  to  correct  said  mis- 
take. J.  0.  Anthony  has  located  his  sawmill 
near  this  land,  and  has  offered  him  $2  per 
1000  feet  for  all  lumber  that  can  be  cut  there- 
from. He  is  anxious  to  sell  to  Anthony  the 
timber  on  said  swamp  land,  which  is  several 
miles  from  the  railroad,  and  all  the  timber 
near  this  has  been  cut  If  Anthony  is  not  per- 
mitted to  cut  the  same,  it  will  be  a  loss  to 
^m,  as  said  tract  is  not  large  enough  to  war- 
rant the  location  of  a  sawmill  there  just  for 
this  timber.  J.  T.  Sorrell  has  notified  him 
and  Anthony  not  to  cut  said  timber,  under 
threats  of  violence.  To  avoid  serious  trouble 
with  Sorrell,  he  has  refrained  from  so  doing, 
although  Sorrell  does  not  own  said  land, 
has  never  been  in  possession  of  the  same,  but 
does  claim  to  own  the  40  acres  that  were  con- 
veyed to  Turner  under  deed  which  was  not 
recorded  until  the  deed  from  Turner  to  cor- 
rect said  mistake,  had  been  recorded.  The 
deed  from  Turner  to  Sorrell  was  obtained 
by  fraud,  the  latter  representing  to  Turner, 
who  could  neither  read  nor  write,  .that  he 
wanted  a  contract  from  Turner  to  the  40 
acres  of  land,  and  not  a  deed,  to  supply  a 
link,  and  to  describe  said  land  as  40  acres, 
more  or  less,  lying  north  of  the  dividing  line 
between  the  upland  and  swamp  land  of  Bear 
creek.  Turner  signed  a  paper,  which  he 
thought  was  a  contract  and  not  a  deed,  which 
was  signed  March  20, 1914,  and  recorded  May 
18,  1916,  in  the  records  of  Colquitt  county. 
Sorrell  has  never  paid  to  Turner  one  penny 
for  the  same.  Turner  never  intended  to  even 
contract  to  sell  Sorrell  the  land  as  described 
in  his  deed  to  Sorrell.  Petitioner's  deed 
£rom  Turner  was  made  on  April  28, 1915,  and 
duly  recorded  on  May  6,  1915.  The  deed 
firom  Turner  to  Sorrell  was  never  intended  to 
convey  the  swamp  land.  Turner  was  to 
make  him  a  deed  to  the  40  acres  on  March 
1,  1915,  for  $300,  which  was  never  paid. 
Petitioner  had  no  notioe  that  Sorrell  claimed 
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the  swamp  land,  until  he  saw  his  deed  of 
record  on  May- 15,  1916.  If  Sorrell  is  not 
enjoined  from  molesting  him,  his  agents,  em- 
ployees, or  assigns,  hia  damage  will  be  ir- 
reparable. He  prays  that  Sorrell  be  enjoined 
from  interfering  with  said  swamp  land,  and 
that  the  deed  from  Turner  to  Sorrell  be  so 
reformed  as  to  convey  the  40  acres  lying  in 
said  lot  north  of  the  dividing  line  between 
the  upland  and  the  swamp  land. 

By  amendment  the  plaintiff  alleged  that 
Turner  was  a  resident  of  Brooks  county,  and 
was  a  necessary  party  defendant  in  thia 
cause.  In  the  early  part  of  1883  he  executed 
to  Turner  a  bond  for  title  to  40  acres,  more 
or  less,  of  said  lot,  being  all  of  the  land  ly- 
ing north  of  Bear  creek;  the  line  being 
marked  and  established  where  the  lowlands 
and  uplands  divide.  On  October  30,  1883,  he 
made  to  Turner  a  deed  to  40  acres  of  land, 
on  the  north  side  of  Bear  creek,  in  whi^h 
deed  said  creek  was  given  as  the  dividing . 
line.  This  description  was  the  result  of  a 
mutual  inistake  between  him  and  Turner, 
caused  by  the  scrivener  who  wrote  the  deed, 
in  that  the  latter  faUed  to  describe  the  tract 
of  land  as  directed,  and  agreed  upon  by  him 
and  Turner,  and  failed  to  make  the  south 
line  of  said  tract  the  line  dividing  the  up- 
land and  swamp  land,  which  line  before  the 
making  of  said  deed  had  been  agreed  upon, 
marked,  and  establiidied  between  him  and 
said  Turner.  Both  parties  to  said  deed  de- 
sired the  same  to  be  reformed  so  as  to  speak 
the  truth.  He  prayed  that  Turner  be  made 
a  party  defendant 

Turner,  being  in  court  and  desiring  that 
the  case  be  speedily  tried,  waived  the  filing 
of  said  amendment,  process,  service,  and 
further  notice  and  service^  and  consented  to 
be  made  a  party  instanter.  This  amendment 
was  allowed,  April  4,  1917.  Turner  on  said 
date  answered,  adopting  the  facts  in  plain- 
tifTs  petition  as  amended,  and  prayed  that 
the  deed  from  plaintiff  to  him  be  reformed 
as  prayed  by  the  plaintiff,  as  the  scrivener 
had  made  a  mistake  in  describing  the  land. 

J.  T.  Sorrell  filed  his  answer,  denying  that 
there  was  any  mistake  in  the  deed  from  the 
plaintiff  to  Turner.  He  asserted  title  to  the 
land  in  himself,  that  he  bought  from  Turner 
in  good  faith,  and  had  occupied  the  same 
openly,  peaceably,  and  continuously  for  more 
than  20  years.  He  admitted  that  he  told 
Anthony  that  he  owned  the  timber  and  that 
he  did  not  want  it  cut,  but  averred  that  he 
did  not  make  any  threats  of  violence  to  him 
or  to  any  one  else.  He  denied  that  his  deed 
ftom  Bonus  Turner  was  obtained  by  fraud, 
and  averred  that  he  bought  the  land,  paying 
full  ccmsideration  therefor.  He  further  al- 
leged that  at  the  Instance  of  Turner  he  paid 
off  certain  mortgages  on  the  land  described 
in  Turner's  bond  for  title  to  him,  amounting 
to  $250,  which  was  the  full  value  of  said 
land.    Each  of  said  mortgages  described  said 
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land  the  same  as  it  is  described  in  the  deed 
from  May  to  Turner.  Turner  gave  him  a 
bond  for  title  to  said  land,  giving  Bear  creek 
as  the  south  line  of  the  land  sold  to  him; 
the  condition  of  said  bond  being  that  the  de- 
fendant was  to  pay  off  said  mortgages,  which 
he  did.  With  the  consent  of  Turner  he  took 
possession  of  said  land  more  than  20  years 
ago,  under  said  mortgages  and  bond  for  title, 
exercising  ownership  all  the  time,  openly,  pub- 
licly, and  continuously,  in  good  faith.  He 
boxed  the  timber  thereon  for  turpentine  pur- 
poses, and  worked  the  same  for  3  ypars. 
About  ten  years  later  he  back-boxed  and 
worked  the  same  again  for  3  years,  without 
any  objection  by  any  one.  He  attached  to  bis 
answer  a  copy  of  the  bond  for  title.  He  cut 
part  of  the  timber  for  sawmill  purposefs,  with- 
out objection,  and  In  perfect  good  faith.  He 
further  alleged,  on  information  and  belief, 
ttmt  May  knew  all  the  time  that  he  had  deed- 
,  ed  this  land  to  Turner,  giving  Bear  creek 
as  the  south  boundary.  At  the  time  he 
bought  from  Turner,  the  timber  in  the  swamp 
was  not  worth  much,  and  was  hardly  con- 
sidered in  the  trade;  but,  owing  to  scarcity 
of  timber  now,  the  price  is  high,  and  such 
lands  are  valuable.  He  further  charged  that, 
if  said  timbered  land  had  not  become  valu- 
able in  recent  years.  May  would  never  have 
attempted  to  take  his  timber. 

On  April  8,  1920,  Sorrell  amended  his  an- 
swer, and  alleged  that  on  January  17,  1893, 
he  purchased  from  Turner  for  $240  that  por- 
tion of  land  lot  389,  in  the  ninth  district  of 
Colquitt  county,  situated  in  the  northeast 
corner  of  said  lot,  in  the  form  of  a  triangle, 
bounded  on  the  north  and  east  by  the  origi- 
nal line  of  said  lot,  and  on  the  south  by  Bear 
creek,  containing  all  the  land  in  said  lot  on 
the  north  side  of  said  creek,  which  land  had 
been  purchased  by  Turner  from  May  on 
October  30,  1883.  He  paid  the  full  and  fair 
market  value  thereof.  On  said  date  Turner 
delivered  to  him  an  instrument  in  writing, 
which  was  intended  by  him  and  said  Turner 
to  be  a  deed  or  bond  for  title  to  said  land. 
At  the  request  of  Turner  they  got  S.  L.  Rentz, 
a  notary  public,  to  write  a  deed  of  convey- 
ance. Turner  gave  the  notary  a  description 
of  the  land,  as  follows: 

*'Forty  ceres  of  land,  commencing  at  the 
nor tti east  corner  and  running  to  Bear  creek, 
the  Bear  creek  being  the  line,  to  the  original 
west  line,  being  lot  880  in  the  ninth  district  of 
said  county." 

Said  description  is  so  vague  and  indefinite 
that  the  land  cannot  be  located.  Turner  in- 
tended to  convey,  and  he  intended  to  pur- 
chase, the  land  as  above  described.  The 
failure  to  correctly  describe  said  land  was  a 
mutual  mistake  on  their  part.  At  the  time 
he  purchased  there  were  a  niunber  of  debts 
against  said  land,  aggregating  $240,  and 
said  bond  contained  the  stipulation  that 
when  he  paid  said  debts  Turner  would  make 


him  title  to  said  land.  Immediately  upon  the 
execution  and  delivery  of  said  instrument  to 
him  by  Turner  on  January  17,  1892,  he  im- 
mediately went  into  possession,  cultivated  all 
of  the  said  lands  that  were  open,  and  such 
other  portions  thereof  as  contained  timber 
he  worked  for  turpentine  and  sawmill  pur- 
poses. His  possession  has  been  public,  con- 
tinuous, exclusive,  uninterrupted,  peaceful, 
did  not  originate  in  fraud,  and  has  been  oc- 
cupied under  a  bona  fide  claim  of  right  May 
lived  within  a  mile  of  said  property,  and  had 
actual  knowledge  of  the  contract  of  pur- 
chase and  sale  between  him  and  Turner,  and 
of  his  exclusive  possession  of  said  land  from 
said  date.  Upon  the  delivery  of  said  in- 
strument by  Turner,  defendant  took  it  home, 
placed  it  In  his  trunk,  and  never  saw  or 
thought  of  it  until  the  institution  of  this  suit 
by  May.  He  never  knew  or  suspected  that 
any  defect  existed  in  said  instrument  until 
the  decision  of  the  Supreme  CJourt  was  ren- 
dered in  this  case,  holding  the  description 
too  vague,  indefinite,  and  uncertain.  His 
education  and  business  experience  is  so  lim- 
ited and  he  was  so  ignorant  that  he  did  not 
know  that  any  mistake  had  been  made  af- 
fecting the  description  in  said  instrument. 
He  prayed  that  said  bond  for  title  be  so  re- 
•formed  as  to  properly  describe  said  land. 
By  further  amendment  of  the  answer  it  was 
alleged  that  he  had  paid  Bonus  Turner  In 
full  for  said  land,  had  been  in  possession 
ever  since,  had  cleared  a  large  part  of  said 
tract,  had  fenced  40  acres,  had  stumped  and 
cleared  that  amoimt  at  an  expense  of  $400. 
and  that,  having  fully  paid  for  the  same,  he 
was  entitled  to  a  deed  from  Turner,  and  to 
have  the  contract  of  sale  specifically  per- 
formed by  a  decree  of  the  court  He  prayed 
for  specific  performance. 

On  May  8,  1020,  May  demurred  to  the 
amendment  offered  by  Sorrell,  on  various 
grounds.  This  demurrer  was  overruled  April 
8,  1920,  and  no  exception  was  taken  to  this 
ruling.  At  the  April  term,  1920,  Sorrell  of- 
fered a  second  amendment  to  his  answer,  to 
which  the  plaintiff  demurred  on  the  grounds 
that  the  amendment  set  forth  no  cause  of  ac- 
tion, and  was  multifarious  and  duplicitous; 
that  the  two  defendants  resided  in  different 
counties,  Sorrell  in  Colquitt,  and  Turner  in 
Lowndes;  that  Sorrell  could  not  reform  the 
contract  between  the  two  defendants,  and  in 
this  way  file  a  cross-action  for  the  purpose 
of  performing  an  instrument  absolutely  void ; 
that  the  evidence  showed  that  no  such  con- 
tract was  ever  entered  into  between  the  de- 
fendants; that  Turner  denies  ever  having 
sold  by  bond  for  title,  by  deed,  or  otherwise, 
the  tract  of  land  to  Sorrell;  and  that  the 
remedy  of  Sorrell  against  Turner  is  for  spe- 
cific performance  in  a  court  of  equity.  The 
court  overruled  this  demurrer.  Plaintiff  filed 
exceptions  pendente  lite  to  this  judgm^it; 
but  no  assignment  of  error  was  made  upon 
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these  exceptions,  In  either  the  main  hill  of 
exceptions  or  separately. 

The  case  proceeded  to  trial,  and  resulted  in 
a  verdict  for  the  defendant.  The  plaintiff 
made  a  motion  for  new  trial,  upon  the  formal 
groimds,  and  npon  certain  grounds  embraced 
in  an  amendment  to  his  motion.  The  court 
overruled  his  motion,  and  error  was  assigned 
upon  this  judgment 

James  Humphreys  and  Dowllng  &  Askew, 
all  of  Moultrie,  and  J.  P.  Knight  and  R.  A. 
Hendricks,  both  of  Nashville,  for  plaintiff 
in  error. 

W.  r.  Way,  of  Moultrie,  for  defendant  In 
error. 

HINES,  J.  (after  stating  the  facts  as 
above).  [1,2]  1.  2.  The  first  and  second 
headnotes  do  not  require  any  elaboration. 
In  view  of  the  rulings  therein  made,  the  only 
thing  left  for  the  determination  of  the  court 
is  whether  the  court  below  erred  in  overrul- 
ing the  plaintiff's  motion  for  new  trial. 

[3,4]  3.  Counsel  for  the  plaintiff  insist 
very  earnestly  that  the  judgment  of  the  court 
below,  overruling  the  motion  for  new  trial, 
should  be  reversed  on  the  general  grounds. 
It  is  urged  that  this  court,  when  the  case 
was  here  before  (May  v.  Sorrell,  149  6a.  610, 
101  S.  B.  535),  held  that  the  bond  for  title 
under  which  Sorrell  claims  was  void  for  lack 
a  sufQcient  description;  that  therefore  the 
same  could  not  be  relied  upon  as  color  of 
title  under  which  prescriptive  title  could  be 
acquired  by  possession  for  7  years ;  that  for 
this  reason  the  defendant  would  have  to  es- 
tablish a  title  by  prescription  resulting  from 
possession  of  this  land  for  20  years;  and 
that  he  wholly  failed  to  establish  such  title 
by  prescription,  as  the  land  in  question  was 
in  a  swamp,  wild  and  uncultivated.  It  is  in-: 
sistod  that  the  defendant  could  only  defend, 
under  these  circumstances,  by  showing  such 
possession  for  20  years  as  would  ripen  into 
a  prescriptive  title,  and  that,  having  failed 
to  do  so,  a  new  trial  should  be  granted  in 
this  case. 

At  the  time  Sorrell  bought  from  Bonus 
Turner  the  paper  title  to  all  that  part  of  lot 
889  in  the  ninth  district  of  CJolquitt  county, 
north  of  Bear  creek,  was  in  Bonus  Turner, 
under  a  deed  to  him  from  the  plaintiff. 
While  the  title  was  thus  in  Turner,  Sorrell 
claims  to  have  bought  these  lands,  and  that 
he  paid  Turner  therefor  in  full.  This  was 
before  the  plaintiff  undertook  to  have  Turner 
correct  the  alleged  mistake  in  the  deed  by 
which  the  plaintiff  conveyed  to  Turner  the 
premises  in  dii^ute.  When  Sorrell  bought 
from  Turner,  and,  as  he  alleges,  paid  Turner 
in  full  for  the  tract  of  land  embraced  in  the 
deed  from  May  to  Turner,  which  deed  em- 
braces the  premises  in  dispute,  the  title  was 
in  Turner.  As  both  parties  claim  under  a 
common  grantor,  it  was  not  necessary  for 
Sorrell'  to  show  title  back  of  such  common 
grantor.    Sorrell  set  up  the  purchase  of  the 
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premises  in  dispute  from  Tamer,  with  full 
payment  of  the  purchase  money.  He  prayed 
that  Turner  be  required  by  the  decree  of  the 
court  to  specifically  perform  the  contract  by 
which  he  sold  the  premises  in  dispute  to  him. 

Full  payment  of  the  purchase  money  alone, 
accepted  by  the  vendor,  would  be  sufficient 
part  performance  to  justif)y  a  decree  requir- 
ing Turner  to  convey  this  land  to  Sorrell. 
Civil  Ck)de,  f  4634.  Furthermore,  Sorrell,  be- 
ing the  defendant,  could  successfully  defend 
by  showing  the  full  payment  of  the  purchase 
money.  Payment  in  full  of  the  purchase 
money  would  give  him  such  title  as  would 
enable  him  to  defend  in  tliis  case  against 
the  attack  made  upon  him  by  the  plaintiff. 
Payment  in  full  of  the  purchase  money,  in 
this  state,  gives  to  the  purchaser  a  perfect 
equity,  which  is  a  good  title  even  at  law, 
and  is  sufiflcient  to  support  or  defeat  an  ac- 
tion of  ejectment  Pitts  v.  McWhorter,  3 
Ga.  5,  46  Am.  Dec.  405 ;  Peterson  v.  Orr,  12 
6a.  464,  58  Am.  Dec.  484;  Dudley  y.  Brad- 
shaw,  29  Ga.  17,  25;  Temples  v.  Temples, 
70  Ga.  480,  483;  Glover  v.  Stamps,  73  Ga. 
209,  54  Am.  Rep.  870;  Howell  v.  EUsberry, 
79  Ga.  475,  481,  5  S.  B.  96 ;  Dodge  v.  Spiers, 
85  Ga.  585,  11  S.  B.  blO. 

[5]  The  fact  that  the  deed  from  May  to 
Turner  describes  the  land  as  containing  40 
acres,  more  or  less,  when  the  land  within 
the  boundaries  of  this  deed  amounts  to  92 
acres,  will  not  defeat  the  claim  of  Sorrell  to 
all  the  land  within  these  boundaries,  if  he 
purchased  the  same  from  Turner  and  paid 
therefor.  When  land  is  conveyed  by  metes 
and  bounds,  whether  there  be  more  or  less 
than  the  quantity  named  In  the  deed,  the 
purchaser  obtains  the  whole  of  it  Benton 
V.  Horsley,  71  Ga.  619.  So  Turiier  obtained 
aU  the  land  within  the  boundaries  given  in 
the  deed  from  May  to  him,  and  when  Sorrell 
bought  the  tract  from  Turner,  and  paid  him 
therefor,  he  obtained  the  whole  of  the  tract, 
although  it  contained  much  more  land  than 
the  quantity  named  in  this  deed.  If  the  de- 
fendant could  defeat  an  action  of  ejectment 
by  showing  a  perfect  equity,  growing  out  of 
the  payment  of  the  purchase  money  in  full, 
he  can  certainly,  in  a  court  of  equity,  rely 
upon  such  perfect  equity  to  defeat  an  action 
to  enjoin  him  from  interfering  with  the 
plaintiff,  who  proposes  to  sell  the  timber 
growing  on  the  premises  in  dispute.  So  we 
cannot  agree  with  the  contention  of  counsel 
for  the  plaintiff  that  a  reversal  is  demanded 
upon  the  general  grounds  of  the  motion  for 
new  trial. 

[6]  4.  The  first  and  third  grounds  of  the 
amendment  to  the  motion  for  new  trial  can 
be  considered  together.  In  the  first  ground 
it  is  alleged  that  the  court  erred  in  requir- 
ing J.  O.  May,  on  cross-examination,  to  tes- 
tify that  at  the  time  he  sold  the  land  to 
Turner  he  did  not  know  what  the  timber 
thereon  was  worth,  as  there  was  no  demand 
for  it,  as  it  could  only  be  used  for  splitting 
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rails  and  building  houses;  that  in  those  days 
a  man  never  went  into  the  swamp  to  get 
timber;  that  such  timber  was  then  practi- 
cally worthless,  but  swamp  timber  Is  now  in 
demand  and  Is  worth  considerable  money. 
The  objection  to  the  admission  of  this  tes- 
timony was  that  it  did  not  illustrate  any  is* 
sue  in  the  case,  the  only  issue  being  whether 
Sorrell  or  May  owns  this  land.  'The  court 
admitted  this  testimony  to  illustrate  the  in- 
tention of  the  parties  and  the  circumstances 
when  May  sold  to  Turner,  and  the  latter 
sold  to  SorrelL  In  the  third  ground  the 
plaintiff  moved  to  rule  out  this  testimony 
upon  the  ground  that  it  was  irrelevant,  and 
the  court  refused  to  rule  it  out,  for  the  same 
reasons  that  he  admitted  it 

The  defendant  was  seeking  specific  per- 
formance of  his  contract  to  purchase  from 
Turner.  Inadequacy  of  price  may  Justify  a 
court  in  refusing  to  decree  specific  i)erform- 
ance.  Civil  Code,  i  4637.  It  further  throws 
Jight  upon  the  question  whether  May  sold 
Turner  all  the  land  north  of  Bear  creek. 
Therefore  the  value  of  these  swamp  lands 
and  the  timber  thereon,  at  the  time  May  sold 
to  Turner,  and  Turner  to  Sorrell,  was  rele- 
vant and  important.       ^ 

[7]  5.  In  the  second  ground  of  the  amend- 
ed motion  it  is  complained  that  the  court 
erred  In  refusing  to  permit  E.  W.  McCranie 
to  testify  that  the  negroes,  John  and  Bonus 
Turner,  had  done  nothing  to  any  one  to 
cause  them  to  receive  such  treatment  as  they 
did  when  they  were  cut,  shot,  and  run  off 
from  their  home  "in  order  to  get  their  prop- 
erty.'* In  the  fifth  ground  it  is  complained 
that  the  court  erred  in  refusing  to  permit 
John  Turner,  a  witness  for  the  plaintiff,  to 
testify  that  their  presence  in  the  community 
in  which  they  lived  was  objectionable  to  the 
white  people,  and  that  parties  came  to  their 
houses  and,  without  any  cause,  cut,  shot,  and 
beat  them  and  ran  them  off,  so  as  to  get 
their  property.  The  plaintiff  alleges  that 
this  testimony  was  admissible  to  shed  light 
on  the  conduct  of  Sorrell,  to  disprove  his 
claim  of  bona  fides  in  acquiring  this  prop- 
erty, and  to  tend  to  show  that  he  had  no  title 
to  the  same.  It  is  claimed  that  this  testi- 
mony was  admissible  to  show  that  whatever 
paper  title  Sorrell  had  to  the  land  In  dispute 
was  a  forgery.  Certainly  the  bad  treatment 
of  tliese  negroes  would  not  tend  to  establish 
forgery,  even  if  Sorrell  participated  in  these 
outrages;  but  there  is  no  evidence  in  the 
record  tending  to  show  that  such  ill  usage 
of  these  negroes  was  perpetrated  by  Sorrell. 
On  the  contrary,  the  evidence  tends  to  acquit 
him  of  participating  therein.  This  evidence 
was  clearly  irrelevant  and  inadmissible,  and 
the  court  did  not  err  in  refusing  to  admit  it 

[8]  6.  In  the  fourth  ground  of  the  amend- 
ment to  the  plaintiff's  motion  for  new  trial 
it  is  alleged  that  the  court  erred  in  permit- 
ting Sorrell  to  testify  that,  2  years  after  he 
went  into  possession,  he  leased  the  pine  trees 


for  turpentine  purposes  to  B.  De  Vane  & 
Co.,  who  cut,  boxed,  and  worked  them,  and 
who  chipped  the  boxes  once  a  week  during 
the  entire  turpentining  season,  for  2  years; 
that  after  De  Vane  &  Co.  worked  the  timber 
J.  M.  Ford  back-boxed  it  some  8  or  10  years 
afterward,  which  was  10  years  after  he 
bought  the  land ;  that  he  had  made  a  writ- 
ten lease  to  De  Vane  &  Co.,  and  a  written 
or  printed  lease  to  J.  M.  Ford,  and  that  he 
signed  the  leases  in  the  presence  of  witnesses 
and  an  ofilcer.  Counsel  for  the  plaintiff 
moved  to  exclude  all  the  testimony  with  re- 
spect to  working  the  timber  for  turpentine 
purposes  under  written  leases,  as  the  leases 
would  be  the  highest  and  best  evidence.  The 
court  ruled  that  he  would  let  the  Jury  con- 
sider the  testimony  with  respect  to  the  work- 
ing of  the  timber,  but  would  exclude  the  con- 
tents of  the  leases.  Error  is  assigned  on  this 
ruling,  on  the  ground  that  its  effect  was  to 
allow  the  Jury  to  consider  the  testimony  of 
the  defendant  that  he  had  made  and  signed 
written  leases,  and  that  the  timber  had  been 
worked  under  them.  How  far  the  Jury 
should  be  limited  in  their  ccmsideration  of 
evidence  is  not  raised  by  objection  to  Its  ad- 
mission. Moorefield  v.  Fid.  Mut  L.  Ins.  Co., 
135  Ga.  186,  69  S.  E.  lid. 

[9-11]  7.  The  sixth,  seventh,  and  eighth 
grounds  of  the  amended  motion  can  be  con- 
sidered together.  In  the  sixth  ground  it  is 
complained  that  the  court  erred  in  admitting 
in  evidence  the  mortgage  from  Bonus  and 
John  Turner  to  J.  T.  Thrasher,  dated  Sep- 
tember 4,  1886,  properly  witnessed,  and  re- 
corded on  September  14,  1886,  which  em- 
braced certain  real  estate  therein  described, 
with  a  transfer  of  said  mortgage  to  Sorrell, 
dated  April  6,  1893.  The  admission  of  this 
mortgage  and  transfer  was  objected  to  on 
the  ground  that  the  description  of  the  land 
embraced  therein  was  too  vague  and  indefi- 
nite to  create  a  lien  upon  it  and  further  be- 
cause Turner  had  testified  that  the  mortgage 
had  been  paid  prior  to  the  time  that  Sorrell 
alleged  that  he  bought  the  premises  in  dis- 
pute, there  being  no  proof  that  the  mortgage 
was  due  and  owing  at  that  time.  The  court 
ruled  that  there  was  a  recital  in  the  mort- 
gage that  Bonus  Turner  owed  the  amount 
of  money  therein  specified.  It  is  complained 
that  this  ruling  in  admitting  said  paper 
amounted  to  an  expression  by  the  court  of 
opinion  as  to  a  material  issue  in  the  case; 
that  is,  that  it  showed  that  Turner  owed,  at 
the  date  of  the  trial,  the  amount  of  money 
recited  in  the  mortgage. 

Sorrell  contended  that  he  bought  the  prem- 
ises in  dispute  from  Turner,  that  he  was  to 
pay  the  incumbrances  thereon,  including  this 
mortgage,  and  that  he  had  paid  the  amount 
of  this  mortgage  in  accordance  with  the  said 
agreement  between  himself  and  Turner.  Un- 
der tills  contention  it  was  immaterial  wheth- 
er tbe  description  of  the  property  embraced 
in  this  mortgage  was  sufiacient  or  not    II 
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SorreU  iMiid  from  the  purehase  money  of  this 
land  the  amount  of  this  mortgage  under 
said  agreement,  he  was  entitled  to  credit 
therefor,  whether  the  mortgage  was  valid 
or  Invalid.  The  ruling  to  the  effect  that  the 
mortgage  recited  that  Turner  owed  the 
amount  to  secure  which  it  was  given  did  not 
amount  to  an  expression  of  opinion  by  the 
court  The  mortgage  did  contain  this  recit- 
al, and  there  was  no  dispute  as  to  the  exist- 
ence of  the  recital.  The  fact  that  Turner 
testified  at  the  trial  that  this  mortgage  had 
been  paid  before  Sorrell  purchased  this  land 
was  not  a  good  objection  to  the  admissicm 
of  these  instruments.  It  is  not  a  good  ob- 
jection to  the  admission  of  relevant  testimo- 
ny that  one  of  the  litigants  controverts  such 
testimony. 

[12]  In  the  seventh  ground  the  plaintiff  asr 
serts  that  the  court  erred  in  admitting  in 
evidence  the  note  given  by  Bonus  and  John 
Turner  to  Thrasher,  for  the  sum  of  $88iJ0, 
dated  September  4,  1S86,  and  due  October  1, 
18S7,  being  for  the  purchase  money  of  a 
mule,  with  a  transfer  thereof  to  Sorrell. 
The  objection  to  the  admission  of  this  testi- 
mony was  that  Turner  testified  that  he  owed 
nothing  on  said  note  at  the  time  Sorrell 
claims  to  have  purchased  this  land;  that  the 
note  was  barred  by  the  statute  of  limita- 
tions, and  could  not  be  enforced  against  the 
rights  of  the  plaintiff.  This  note  was  a  part 
of  the  indebtedness  of  Turner  which  Sorrell 
claims  that  he  was  to  pay  under  the  agree- 
ment by  which  he  bought  tliis  land  from 
Turner.  In  view  of  this  contention,  the  ob- 
jections to  its  admission  were  without  merit 

[13]  In  the  eighth  ground  it  is  complained 
that  the  court  erred  in  admitting,  "over 
proper  objection,"  a  mortgage  from  John 
Turner  to  J.  T.  Sorrell,  dated  January  9, 
181>2,  and  duly  recorded  on  February  1,  1892, 
to  secure  an  indebtedness  of  $65  on  Novem- 
ber 1,  1892,  giv^i  on  certain  land  therein  de- 
scribed. The  plaintiff  objected  to  the  admis- 
sion of  this  instrument,  on  the  ground  that 
the  description  of  the  land  embraced  In  this 
mortgage  was  insufficient  to  create  a  Hen 
thereon,  and  for  the  further  reason  that 
John  Turner  is  not  a  party  to  this  suit,  and 
Bonus  Turner  cannot  be  bound  by  the  con- 
tract of  John  Turner.  The  court,  in  admit- 
ting this  testimony,  stated  that  there  was 
testimony,  he  believed,  that  John  Turner  had 
an  interest  in  the  property,  though  the  legal 
title  was  in  Bonus  Turner,  and  that  Sorrell 
bought  under  an  agreement  by  which  he  was 
to  pay  this  indebtedness.  It  is  complained 
that  the  court  thus  expressed  an  opinion,  in 
the  presence  of  the  jury,  upon  a  material 
part  of  the  testimony  in  the  case,  and  thus 
committed  error  prejudicial  to  the  rights  of 
the  plaintiff.  Under  the  contention  of  the 
defendant  he  was  to  pay  this  debt  from  the 
purchase  money  of  the  premises  in  dispute. 
The  evidence  in  the  case  shows  that  John 
Turner  paid  to  May  half  of  the  purchase 
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money  of  the  land,  embracing  the  premises 
in  dispute,  to  which  May  made  his  deed  to 
Bonus  Turner,  and  tliat  thus  John  Turner 
had  an  interest  therein.  There  is  no  dispute 
in  the  evidence  about  this  fact  The  trial 
Judge  does  not  express  an  opinion  when  he 
states  in  the  hearing  of  the  jury  a  fact  about 
which  there  is  no  dispute.  Marshall  v.  Mor- 
ris, Id  Ga.  868.  For  the  above  reasons,  the 
court  did  not  err  in  admitting  any  of  the 
documents  above  referred  to,  and  did  not  ex- 
press any  opinion  upon  the  facts  which 
would  require  the  grant  of  a  new  trial. 

[14,16]  8.  In  the  ninth  ground  it  is  com- 
plained that  the  court  erred  in  permitting 
the  defendant  Sorrell  to  testify  that  he  had 
made  improvements  on  the  cultiva table  land 
since  he  had  been  in  possession  of  it,  putting 
up  fences  around  it  and  stumping  the  same, 
which  improvements  cost  some  $400.  This 
testimony  was  objected  to  for  the  reason 
that  there  was  no  evidence  to  show  that  this 
defendant  had  such  a  paper  title,  or  posses- 
sion thereunder,  for  a  period  sufficient  to 
ripen  a  prescriptive  title,  because  the  de- 
fendant did  not  allege  that  he  claimed  title 
by  prescription,  and  had  occupied  this  land 
for  a  period  of  20  years,  and  because,  if  this 
contention  were  made,  his  title  would  extend 
no  further  than  the  inclosed  boundaries  of 
his  possession,  the  undisputed  evidence  show- 
ing that  the  land  in  dispute  is  not  cultivata- 
ble  land,  has  never  been  fenced,  and  there 
has  never  been  any  actual  possession  of  the 
land  in  dispute.  The  court  ruled  that  he 
would  allow  the  jury  to  say  whether  the 
plaintiff  held  title  by  possession.  The  ob- 
jections to  the  admission  of  this  testimony 
are  not  well  taken.  This  testimony  was 
clearly  admissible  upon  the  question  of  spe- 
cific performance.  As  the  defendant  Sorrell 
claimed  under  a  purchase  of  this  land  from 
Turner,  who  held  the  legal  title  thereto  when 
he  purchased,  with  full  payment  of  the  pur- 
chase money.  It  was  not  necessary  for  him 
to  show  such  paper  title  and  possession 
thereunder  as  would  ripen  Into  prescriptive 
title.  The  defendant  in  his  answer  does  set 
up  title  by  prescription  arising  from  adverse 
possession  of  the  lauds  in  dispute  for  a  pe- 
riod of  20  years.  While  the  land  in  dispute 
was  not  cultivatable  land,  and  had  never 
been  fenced,  there  Is  in  the  record  evidence 
of  such  actual  adverse  possession  as  would 
authorize  the  finding  in  favor  of  this  defend- 
ant apon  his  claim  of  prescriptive  title  by 
reason  of  20  years'  adverse  possession.  So 
the  court  did  not  err  in  admitting  this  testi- 
mony. 

[16,17]  9.  In  the  tenth  ground  it  is  com- 
plained  that  the  court  erred  in  admitting  in 
evidence  the  bond  for  title  purporting  to 
have  been  made  by  Bonus  Turner  to  J.  T. 
Sorrell,  which  was  held  by  this  court,  when 
this  case  was  here  before,  to  be  void  for  lack 
of  sufficient  description  of  the  premises  em- 
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braced  therein.  It  is  unnecessary  to  set  out 
herein  this  bond  in  fulL  The  objections 
urged  to  the  admission  of  this  dociunent 
were:  (1)  That  there  was  no  proof  of  Its  ex- 
ecution; (2)  that  under  the  undisputed  evi- 
dence there  had  been  erasures  and  dianges 
made  in  the  description  therein,  the  word 
"east"  had  been  erased  and  the  word  "west" 
had  been  written  into  it,  that  it  was  original- 
ly written  lot  of  land  No.  389,  and  it  has 
been  changed  to  lot  389;  (3)  because  said 
bond  is  void,  because  of  lack  of  sufficient 
description  of  the  property  therein  embrac- 
ed, and  could  not  be  the  basis  of  color  of 
title;  (4)  because  it  was  irrelevant.  The 
court  ruled  that  it  was  not  admissible  as 
color  of  title,  but  admitted  it  in  connection 
with  the  other  evidence  in  the  case  touching 
the  contention  of  the  defendant  that  he  had 
purchased  this  property.  The  plaintiff 
claims  that  this  ruling  was  harmful  and 
prejudicial  to  his  rights,  especially  in  view 
of  the  decision  of  this  court  that  this  bond 
for  title  was  a  void  instrument. 

The  ruling  was  correct,  and  this  evidence 
was  properly  admitted.  There  Was  proof  by 
the  subscribing  officer  that  he  prepared  this 
bond,  that  the  same  was  executed  by  the 
maker,  and  that  he  attested  its  execution. 
This  witness  does  testify  that  certain 
changes  had  been  made  in  this  instrument, 
not  in  his  handwriting.  These  changes  are 
those  mentioned  in  this  ground  of  the  mo- 
tion for  new  trial.  It  does  not  appear  from 
the""  evidence  by  whom  and  when  these 
changes  were  made.  The  defendant  testifies 
these  changes  were  not  made  by  him,  and 
that  the  bond  was  in  the  same  condition  it 
was  when  he  received  it  In  his  answer  as 
amended,  in  the  nature  of  a  cross-action 
against  the  plaintiff  and  against  his  code- 
fendant,  Bonus  Turner,  the  defendant  Sor- 
rell  set  forth  this  bond  for  title,  and  declar- 
ed thereon  as  the  basis  of  his  claim  of  title, 
and  as  the  basis  of  his  cross-action  for  spe- 
cific performance  thereof  by  the  maker.  Be- 
ing so  declared  on,  and  the  execution  of  this 
contract  not  being  denied  under  oath,  proof 
of  its  execution  and  explanation  of  said  al- 
terations were  not  requisite  to  its  introduc- 
tion. Civil  Code,  §§  4298,  5831.  But,  how- 
ever this  may  be,  there  was  sufficient  proof 
of  the  execution  of  this  bond,  and  of  the  fact 
that  the  alterations  therein  made  were  not 
made  by  the  defendant  Sorrell  to  admit  the 
same  in  evidence.  The  fact  that  this  court 
held,  when  this  case  was  here  before,  that 
this  bond  for  title  was  void  for  lack  of  suf- 
ficient description  of  the  property  therein 
embraced,  did  not  render  its  admission  ille- 
gal, in  view  of  the  amendment  made  by  Sor- 
rell, after  said  decision  was  made,  in  which 
he  sought  to  have  said  bond  so  reformed  as 
to  describe  the  property  sold  by  Turner  to 
him.  This  bond  was  the  foundation  of  his 
action  for  reformation  and  specific  perform- 


ance, and  as  such  was  properly  admitted  by 
the  court. 

10.  In  the  eleventh  ground  the  plaintiff  in- 
sists that  the  verdict  of  the  jury  and  the 
decree  of  the  court  are  contrary  to  the  law 
and  the  evidence  in  this  case,  and  without 
either  to  support  it,  for  the  reason  that  the 
defendant  Sorrell  has  no  title  or  bond  for 
title  to  the  land  in  dispute,  because  the  evi- 
dence shows  that  he  has  never  been  in  the 
actual  possession  of  the  land  in  dispute,  and 
has  never  exercised  continuous,  exclusive 
acts  of  ownership  over  the  same,  for  a  suffi- 
cient length  of  time  to  give  him  a  prescrip- 
tive title;  the  evidence  showing  that  the 
plaintiff  went  into  possession  of  this  land 
under  a  recorded  deed  on  January  26,  1878, 
and  has  remained  continuously  and  exclu- 
sively in  the  legal  and  peaceably  acquired 
possession  until  May  29,  1916.  What  has 
been  said  in  dealing  with  the  first  ground  of 
the  amendment  to.  the  motion  for  new  trial 
disposes  of  this  ground,  and  it  is  unneces- 
sary to  deal  with  it  further. 

11.  In  the  twelfth  ground  it  Is  alleged  that 
the  court  erred  in  charging  the  jury  that — 

"Actual  possession  of  land  is  evidenced  by 
indosure,  cultivation,  or  any  use  and  occupa- 
tion thereof  which  is  so  notorions  as  to  attract 
the  attention  of  every  adverse  claimant,  and 
80  exclusive  as  to  prevent  actual  occupation  by 
another.  The  court  instructs  you  that  actual 
adverse  possession  of  lands  by  itself  for  20 
years  shall  give  good  title  by  prescription 
against  every  one,  except  the  state  or  person 
laboring  under  disabilities  provided   by    law." 

The  error  alleged  is  that  the  evidence  Is 
without  conflict  that  the  defendant  Sorrell 
did  not  inclose  the  land  in  dispute ;  that  his 
acts  of  ownership  were  such  as  to  constitute 
only  acts  of  trespass;  that  a  period  of  as 
much  as  6  months  elapsed  between  the  acts 
of  possession  upon  the  part  of  Sorrell ;  that, 
this  defendant  claiming  prescriptive  title  by 
possession  for  a  period  of  20  years,  nothing 
short  of  an  actual  inclosure  of  the  land  in 
dispute  would  ripen  into  a  prescriptive  title; 
and  that  there  were  neither  pleadings  nor 
evidence  to  authorize  this  charge.  In  this 
ground  it  is  also  urged  that  the  court  erred 
in  charging  the  jury  that — 

**The  court  instructs  you,  with  respect  to  the 
other  contention  set  up  by  the  defendant  in  this 
case,  that  the  law  provides  that  specific  per- 
formance of  a  parol  contract  as  to  land,  and  the 
land  in  controversy,  will  be  decreed  if  the  de- 
fendants admit  the  contract,  and  with  respect 
to  this  contention  the  plaintiff  would  be  the  de- 
fendant, because,  in  so  far  as  it  relates  to  Mr. 
J.  T.  Sorrell,  the  burden  is  upon  him,  and  he 
insists  that  he  acquired  title  in  this  way,  or 
if  it  be  so  far  executed  by  the  party  seeking 
relief,  and  at  the  instance  or  by  the  inducement 
of  the  other  party,  that  if  the  contract  be  aban- 
doned he  cannot  be  restored  to  his  former  posi- 
tion. Full  payment  alone,  accepted  by  the 
vendor,  or  partial  payment  accompanied  by 
possession,  or  possession  alone  with  valuaUe 
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improvements,  if  dearlj  proyed  in  each  case 
to  be  done  with  reference  to  the  parol  contract, 
will  be  BQfficient  part  performance  to  justify  a 
decree;  and  in  this  coniiection  the  court  in- 
structs you,  as  will  appear  from  the  pleadings 
in  the  case,  the  defendant  Mr.  T.  J.  Sorrell 
daims  and  contends  that  he  bought  this  prop- 
erty from  Bonus  Turner,  who  is  also  a  party 
to  this  suit." 

The  error  alleged  is:  (1)  That  the  court 
instructed  the  jury  that,  if  the  defendant 
admits  the  contract  of  purchase,  this  would 
be  sufficient  to  decree  title  in  the  defendant, 
and  that  in  this  particular  case  J.  T.  Sorrell 
would  be  the  plaintiff  and  J.  C.  May  the  de- 
fendant, there  being  no  contention  in  the 
pleadings  or  the  evidence  that  Sorrell  pur- 
chased the  land  from  May,  or  that  any  rela- 
tion or  contract  was  ever  made  or  existed 
between  them  with  respect  to  the  title  to 
this  land;  (2)  that  the  evidence  shows  that 
Sorrell  was  not  in  possession  of  this  land; 
(3)  that  Bonus  Turner  denied  that  any  sale 
of  the  land  was  ever  made  to  Sorrell,  either 
verbally  or  in  writing,  and  that  he  had  ever 
been  paid  the  purchase  money;  (4)  that  in 
this  suit,  Sorrell  being  a  defendant  and  Bon- 
us Turner  being  a  defendant,  Sorrell  could 
not  convert  his  answer  into  an  equitable  pe- 
tition for  specific  performance  against  Bonus 
Turner,  and  have  the  title  decreed  into  him 
out  of  Turner,  which  would  defeat  the  title 
of  the  plaintiff;  and  (5)  that  Turner  con- 
tends in  his  plea,  and  in  his  evidence,  that 
Sorrell  never  purchased  or  acquired  any 
deed  or  claim  of  title  to  the  land  in  dispute, 
and  that  he  did  not  convey  or  attempt  to 
convey  it  to  Sorrell. 

11$,  19]  We  deal  first  with  the  errors  al- 
leged to  exist  in  the  first  excerpt  from  the 
charge  of  the  court.    It  is  asserted  that  Sor- 
rell did  not  inclose  the  land  in  dispute,  and 
that  his  acts  of  ownership  were  such  as  to 
constitute  only  acts  of  trespass,  which  could 
not  ripen  into  a  •  prescriptive  title.     There 
was  evidence  from  which  the  jury  could  find 
that  Sorrell  purchased  the  tract  of  land  em- 
bracing the  premises  in  dispute,  on  January 
17,  1893;    that  he  went  into  possession  of 
the  tract  embracing  the  premises  in  dispute 
that  year;   that  he  cleared,  fenced,  and  cul- 
tivated most  of  the  uplands  on  this  tract; 
that  shortly  after  his  purchase  he  leased  al) 
the  pine  trees  on  the  tract  suitable  for  tur- 
pentine purposes,  to  R.  De  Vane  &  Co. ;  that 
they  turpentined  all  the  trees  upon  the  en- 
tire tract  which  were  fit  for  turpentine  pur- 
l)oses;    that  they  cut,  boxed,   and   chipped 
them,  dipped  the  turpentine,  and  hauled  the 
same  off,  for  a  period  of  3  years ;  that  there- 
after Sorrell  leased  the  pine  trees  for  tur- 
l>entlne  purposes  to  J.  M.  Ford,  who  worked 
the  same  some  8  or  10  years  after  De  Vane 
&  Co.  had  worked  them;    that  Mack  Ford 
worked  the  lands  2  years  for  turpentine  pur- 
poses;   that  Sorrell  cut  a  lot  of  timber  off 
of  the  premises  in  dispute  for  sawmill  pur- 1  Sorrell  purchased  the  land  from  May.    While 


poses  for  the  period  of  2  years,  and  that 
May  lived  on  the  land  l»t  of  which  the  prem- 
ises in  dispute  formed  a  part,  only  a  short 
distance  from  these  premises ;   that  he  must 
have  known  of  the  above  acts  of  possession 
by  Sorrell;  that  he  actually  saw  Sorrell  cut- 
ting timber  on  the  premises  in  dispute  for 
sawmill  purposes;  that  on  one  occasion,  when 
he  saw  Sorrell  cutting  timber  on  the  swamp 
lands,  he  said  to   Sorrell  that  he  thought 
this  was  his  timber,  when   Sorrell  replied 
that  it  was  his,  after  which  he  never  heard 
of  any  claim  of  the  premises  in  dispute  on 
the  part  of  May  until  this  action  was  insti- 
tuted.   The  cultivation  of  a  turpentine  farm 
upon  a  tract  of  land  is  such  an  occupancy 
as  may  be  the  basis  of  a  prescriptive  title 
to  the  land  itself,  and  it  is  a  question  of 
fact,  depending  upon  the  character  of  pos- 
session, the  extent  of  the  visible  signs  of  oc- 
cupancy, and  its  continuance.     Flannery  v. 
ilightower,  97  Ga.  592,  25  S.  B,  371.    When 
we  consider  the  above  facts,  and  the  further 
fact  that  the  vendor  of  Sorrell,  who  held  a 
deed  from  the  plaintiff  to  a  tract  of  land  em- 
bracing the  premises  in  dispute,  which  H&d 
been  recorded,  and  under  which  such  vendor 
had  taken  possession,  which  he  held  for  a 
period  of  approximately  10  years,  which  pos- 
session Sorrell  could  tack  to  his  own,  we 
cannot  say  as  a  matter  of  law  that  the  court 
erred  in  charging  the  jury  upon  the  subject 
of  prescriptive  title  ripening  from  20  years' 
possession.    But  he  did  not  need  prescriptive 
title  to  defeat  the  plaintiff.    He  bought  when 
the  legal  paper  title  was  in  Turner  and  thus 
acquired  a  good  title. 

[20]  We  deal  next  with  the  other  portion 
of  the  charge,  which  is  set  out  in  this 
ground,  and  which  deals  with  the  subject  of 
specific  performance,  and  to  which  the  plain- 
tiff excerpts.  In  this  excerpt  from  ,the 
charge  the  court  instructed  the  jury: 

"That  specific  performance  of  a  parol  con- 
tract as  to  land  *  *  *  will  be  decreed  if  the 
defendant  admits  the  contract,  and  with  re- 
spect to  this  contention  the  plaintiff  wt)uld  be 
the  defendant,  because,  in  so  far  as  it  relates 
to  Mr.  J.  T.  Sorrell,  the  burden  is  upon  him, 
and  he  insists  that  he  acquired  title  in  this 
way,  or  if  it  be  so  far  executed  by  the  party 
seeking  relief,  and  at  the  instance  or  by  the 
inducement  of  the  other  party,  that  if  the  con- 
tract be  abandoned  he  cannot  be  restored  to 
his  former  position.  Full  payment  alone,  ac- 
cepted by  the  vendor,  or  partial  payment  ac- 
companied by  possession,  or  possession  alone 
with  valuable  improvements,  if  clearly  proved 
in  each  case  to  be  done  with  reference  to  the 
parol  contract,  will  be  sufficient  part  perform- 
ance to  justify  a  decree." 

Tlie  error  alleged  Is  that  the  court  In- 
structed the  jury  that,  in  respect  to  the  mat- 
ter of  specific  performance,  J.  T.  Sorrell 
would  be  the  plaintiff  and  J.  C.  May  would 
be  the  defendant,  when  there  is  no  conten- 
tion in  the  pleadings  or  the  evidence  that 
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this  charge  la  not  entirely  accurate,  the  In- 
accuracy was  not  stifficient  to  have  misled 
the  Jury.  In  the  cross-action  filed  by  the  de- 
fendant for  specific  performance,  May,  the 
plalntifr,  became  a  defendant  with  Bonus 
Turner,  and  Sorrell,  the  defendant,  became 
in  such  cross-action  the  plaintiff. 

[21]  It  Is  further  Insisted  that  this  charge 
is  erroneous  because  it  instructed  the  Jury 
that  **if  the  defendant  admits  the  contract" 
it  will  be  sufficient  to  authorize  specific  per- 
formance, when  the  defendant  Bonus  Turner 
denied  that  he  ever  made  any  sale  of  the 
premises  in  dispute  to  SorrelL  There  is 
enough  in  the  testimony  of  Bonus  Turner  to 
authorize  this  charge ;  but,  if  not,  we  do  not 
think  that  it  requires  the  grant,  of  a  new 
trial.  The  court  gave  in  charge  to  the  jury 
the  whole  of  section  4634  of  the  Oode,  which 
embraces  the  language,  "If  the  defendant  ad- 
mits the  contract/*  All  the  rest  of  this  sec- 
tion was  clearly  applicable  to  the  case.  The 
jury  could  hardly  have  been  misled  by  the 
court  giving  in  charge  the  whole  of  this  sec- 
tion. 

[22]  It  is  further  urged  that  this  portion  of 
the  charge  Is  erroneous,  because  Sorrell  and 
Turner  were  both  defendants,  and  Sorrell 
could  not  convert  his  answer  Into  an  equita- 
ble petition  for  specific  performance  against 
Turner,  and  have  title  decreed  into  him  from 
Turner,  so  as  to  defeat  the  title  of  the  plain- 
tiff. All  the  parties  were  before  the  court. 
On  the  application  of  the  plaintiff  the  de- 
fendant Bonus  Turner  was  made  a  party  de- 
fendant for  the  purpose  of  reforming  a  deed 
from  the  plaintiff  to  him.  After  Turner  was 
made  a  party,  and  after  this  court  had  de- 
cided that  the  bond  of  Turner  to  Sorrell  was 
void  for  lack  of  sufficient  description  of  the 
property  therein  embraced,  Sorrell  amended 
his  answer,  and  by  way  of  cross-petition 
asked  to  have  this  bond  for  title  reformed, 
and  asked  for  specific  performance  of  the 
contract  under  which  he  alleged  that  he  pur- 
chased .this  land  from  Turner.  Equity  seeks 
always  to  do  complete  justice;  and  hence, 
having  the  parties  before  the  court  rightful- 
ly, it  will  proceed  to  give  full  relief  to  all 
parties  in  reference  to  the  subject-matter  of 
the  suit,  provided  the  court  has  jurisdiction 
for  that  purpose.    Civil  Code,  §  4522. 

[23]^  12.  In  the  thirteenth  ground  the  plain- 
tiff complsins  that  the  court  erred  in  charg- 
ing the  jury  that,  If  they  believed  from  the 
evidence  that  Bonus  Turner  owned  the  prop- 
erty in  controversy,  and  If  Sorrell  bought 
the  property  from  Turner  and  paid  him  for 
the  same,  but  failed  to  get  a  deed  to  the 
same,  and  if  Sorrell  took  possession  thereof 
■as  contended  by  him,  then,  as  between  Turn- 
er and  Sorrell,  Sorrell  would  be  entitled  to 
have  a  decree  for  specific  performance 
against  Turner,  and  would,  as  between  the 
two,  be  entitled  to  a  verdict  declaring  title 
in  him.  The  first  error  alleged  is  that  Bonus 
Turner  disclaimed  that  he  ever  purchased. 


or  intended  to  purchase,  or  otherwise  acquir- 
ed, the  land,  or  was  ever  In  possession  of  the 
same,  and  for  this  reason  the  charge  was 
contrary  to  the  evidence  and  the  pleadings. 
There  la  no  merit  in  this  objection  to  the 
charge.  The  fkct  that  Turner,  at  the  trial, 
disclaimed  purchasing  this  land  from  May, 
would  not  defeat  the  rights  of  Sorrell,  who 
purchased  from  Turner  when  the  paper  title 
to  this  land,  in  the  shape  of  the  valid  record- 
ed deed  ttom  May  to  Turner,  was  in  the  lat- 
ter. 

[24,28]  It  is  next  urged  that  this  charge 
was  erroneous,  because  the  suit  was  brought 
by  May  against  Sorrell,  to  which  Turner  was 
afterwards  made  a  party,  and  that  Sorrell 
could  not  so  amend  his  defense  as  to  convert 
it  into  an  equitable  petition  for  specific  per- 
formance as  against  Turner;  the  suit  being 
in  Colquitt  county,  and  Bonus  Turner'  being 
a  resident  of  Lowndes  county.  Here  the 
plaintiff  undertakes  to  raise  the  question  of 
the  jurisdiction  of  the  court  of  the  person 
of  the  defendant  Bonus  Turner.  If  the  want 
of  jurisdiction  had  been  raised  by  Bonus 
Turner,  this  point  would  be  a  serious  one 
(Clayton  y.  Stetson,  101  Oa.  034,  28  &  B. 
083) ;  but  Turner  did  not  raise  any  objection 
to  the  Jurisdiction  of  Colquitt  superior  court 
of  his  person.  On  the  contrary,  he  volunta- 
rily came  In  and  consented  to  be  made  a 
party,  waiving  process,  service,  and  all  fur- 
ther notice,  in  order  that  there  might  be  a 
speedy  triaL  He  filed  an  answer,  without 
objecting  to  the  Jurisdiction  of  the  court 
He  thus  waived  objection  to  the  Jurisdiction 
of  the  court  Civil  Code,  i  5654 ;  Ansley  Ca 
v.  O'Byme,  120  Oa.  618,  48  S.  E.  228 ;  lAgtiU 
foot  V.  Brower,  133  Ga.  766,  66  S.  B.  1094. 
Certainly  the  plaintiff,  who  had  Turner 
made  a  party  defendant,  cannot  complain 
that  the  court  had  no  JurlBdiction  of  his  per- 
son. 

13.  In  the  fourteenth  ground  the  plaintiff 
complains  of  a  repetition  of  the  charge  com- 
plained of  in  the  thirteenth  ground,  and  he 
makes  tbs  same  objections  to  this  cbarge, 
in  effect,  as  those  set  up  against  the  charge 
in  the  thirteenth  ground.  What  has  been 
said  in  dealing  with  the  charge  set  out  in 
the  thirteenth  ground  is  applicable  to  this 
ground. 

[26]  14.  In  the  fifteenth  ground  complaint 
is  made  that  the  court  should  have  instruct- 
ed the  Jury  that  the  possession  of  Sorrell 
must  have  been  in  his  own  right,  must  not 
have  originated  in  fraud,  but  was  fairly  and 
honestly  claimed  under  a  fair  claim  of  right 
and  that  the  possession  of  Sorrell  would  not 
extend  any  further  than  to  where  he  had  the 
land  actually  inclosed  by  a  fence  for  a  peri- 
od of  20  years.  If  the  court  had  been  re- 
quested in  writing  to  give  this  charge  to  the 
Jury,  and  had  done  so,  it  would  have  been 
erroneous.  Adverse  possession  of  land  Is  ev- 
idenced by  Inclosure ;  but  this  Is  not  the  only 
evidence  of  adverse  possession.    OoltiTatioDt 
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and  any  use  or  occupation  of  land  which  Is 
80  notorious  as  to  attract  the  attention  of 
every  adverse  claimant,  and  so  exclusive  as 
to  prevent  actual  occupation  by  another,  also 
constitutes  adverse  possession.  Civil  Code,  § 
4165. 

15:  In  the  sixteenth  ground  the  plaintiff 
alleges  that — 

'The  whole  charge  of  the  court  is  error,  for 
the  reason  that  it  was  not  applicable  to,  based 
upon,  or  authorized  by  the  pleadings  and  the 
evidence  in  the  case.*' 

This  ground  Is  too  general  to  present  any 
question  for  determination  by  this  court; 
the  whole  charge  not  appearing  to  be  erro- 
neous. Atlantic  &  Birmingham  Railway  Co. 
V.  Sumner,  134  6a.  073,  68  S.  E.  593. 

Judgment  affirmed. 

All  the  Justices  concur,  except  BECK,  P. 
J.,  and  ATKINSON,  J.,  who  dissent  on  the 
ground  that  the  evidence  was  Insufficient  to 
show  prescriptive  title  in  the  defendant  on 
the  basiff  of  20  years'  actual  adverse  posses- 
sion, and  that  the  Judge  erred  in  ^charging 
the  Jury  upon  that  subject,  which  charge  is 
duly  excepted  to  In  the  motion  for  new  trial. 

(28  Oa.  App.  524) 

CITIZENS'  FIRST  NAT.  BANK  OF  ALBANY 

V.  WILSON. 

WILSON  V.  CITIZENS'  FIRST  NAT.  BANK 

OF  ALBANY. 

.  (N08.  13184,  13185.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  26,  1922.) 

(8yUahu8  by  the  Court,) 

Bills  aad  aotes  ^=9443(3) —Transfer  without 
iadorsemeat  gives  transferee  only  eqnltable 
title,  and  does  not  autiiorize  salt  in  his  name. 

This  was  a  suit  on  18  promissory  notes, 
bearing  the  same  date  and  due  at  different 
times,  made  by  tlie  defendant  Wilson  and  pay- 
able to  the  order  of  the  Chal-Max  Motor  Com- 
pany. They  were  not  indorsed  by  the  payee. 
By  an  amendment  to  the  petition  it  was  al- 
leged that  the  notes  were  transferred  to  the 
plaintiif  ,on  an  independent  and  separate  piece 
of  paper  attached  to  thetn.  The  defendant 
made  a  motion  to  dismiss  the  suit,  on  the 
ground  that  there  was  nothing  to  show  that 
the  plaintiff  held  the  legal  title  to  the  notes, 
and  therefore  it  had  no  right  to  bring  the  suit 
in  its  own  name,  but  the  suit  should  have  been 
brought  in  the  name  of  the  Chal-Maz  Motor 
Company  for  the  use  of  the  plaintiff.  The 
court  sustained  the  motion,  and  this  is  the  er- 
ror complained  of.  Held,  there  was  no  error 
in  the  dismissal  of  the  suit;  nothing  appearing 
on  the  notes  to  show  the  title  in  the  plaintiff, 
the  dtisens*  First  National  Bank,  and  the 
amendment  offered  being  only  suflScient  to  show 
an  equitable  interest  of  the  plaintiff  therein. 
Where  a  promissory  note  is  made  payable  to 
''order,"  and  is  transferred  without  indorse- 
ment, the  transferee  does  not  acquire  the  legal 


title,  but  acquires  only  an  equitable  title  to 
the  note.  The  notes  sued  on  being  payable  to 
order,  the  mere  delivery  of  them  would  not  have 
the  effect  to  pass  the  legal  title,  nor  would  the 
mere  assignment  thereof,  evidenced  by  another 
and  entirely  distinct  instrument  in  writing,  have 
that  effect  Benson  v.  Abbott,  05  Ga.  69,  22 
S.  B.  12T;  Haug  v.  Riley.  101  Ga.  373,  29  S. 
E.  44,  40  L.  R.  A.  244;  1  Daniel  on  Negotia- 
ble Instruments  (eth  Ed.)  §  741;  Herring  v. 
First  National  Bank,  18  Ga.  App.  492,  79  S. 
E.  369;  Lowry  National  Bank  v.  Maddoz,  4 
Ga.  App.  829,  61  S.  B.  296. 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  the  Citizens'  First  National  Bank 
of  Albany,  Ga.,  against  G.  I.  Wilson.  Judg- 
ment for  defendant,  land  plaintiff  brings  er- 
ror, and  defendant  brings  a  cross-bill  of  ex- 
ceptions. Judgment  affirmed,  and  crosa-bill 
dismissed. 

Milner  &  Farkas,  of  Albany,  for  plaintiff 
in  error. 

Lippitt  &  Burt,  of  Albany,  for  defendant 
in  error. 

HIJjTj,  J.  Judgment  on  the  main  bill  of 
exceptions  affirmed;  cross-blU  dismissed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(28  Oa.  App.  403) 

SMITH  V.  COMMERCIAL  CREDIT  CO.,  INC. 

(No.  12780.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1922.    RebeariDgs  Denied  April 

1,  1922,  and  May  6,  1922.) 

(Byllahus  by  the  Court,} 

1.  Trover  aad  oonvorsioa  ^=5>9(6)  —  Dsmand 
and  refusal  unnecessary  in  case  of  adverse 
daim. 

Wbere  a  defendant  in  an  action  of  trover 
admits  in  his  plea  or  answer  his  possession  of 
the  property  at  the  time  of  the  action,  under 
an  adverse  claim  of  title  or  right  of  possession, 
it  is  not  necessary  for  the  plaintiff  to  prove  a 
demand  and  refusid  or  any  other  conversion 
of  the  property.  Civ.  Code  1910,  |  4483;  Mase 
V.  Wright,  103  Ga.  783,  784,  30  S.  E.  662; 
Moore  v.  Ramsey,  144  Ga.  118  (1),  86  S.  E. 
219;  Young  V.  Durham,  15  Ga.  App.  678  (5). 
84  S.  E.  165;  Pearson  v.  Jones,  18  Ga.  App. 
448  (4  [a]),  89  S.  E.  536;  Collins  v  Hilton. 
27  Ga.  App.  439,  108  S.  E.  824  (2). 

2.  Replevin  ^=s>105,  106— When  property  not 
replevied,  but  sold  by  sheriff,  plaintiff  not 
entitled  to  verdict  and  Judgment  for  prop- 
erty; plaintiff  not  precluded  from  claiming 
money  verdict  beoause  he  becomes  purchaser 
at  sheriff's  sale. 

Where  property  has.  been  seized  by  a 
sheriff  under  bail  process,  and,  after  a  failure 
by  both  parties  in  the  trover  proceeding  ta 
replevy,  has  been  sold  by  the  officer  under  sec* 
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tion  5153  of  CLyH  Code  1910,  aa  being  perisha- 
ble or  expensive  to  keep,  the  successful  plain- 
tiff in  the  suit  is  not  entitled  to  elect  a  verdict 
and  judgment  for  the  property  under  sections 
5929  and  5930.  The  provisions  of  the  first- 
mentioned  statute  are  intended  both  to  limit 
the  plaintiff  to  a  "money  verdict  for  the  amount 
of  the  proceeds  of  such  sale,  together  with  hire 
or  interest  from  the  date  of  conversion  to  the 
uate  of  seizure,"  and  to  fix  by  such  amount  of 
proceeds  the  maximum  recovery  for  the  value 
of  the  property,  which,. under  the  general  rule 
in  trover  actions,  is  "the  highest  proved  value 
of  the  property  at  any  time  between  the  date 
of  the  conversion  and  the  trial,  or  its  value 
at  the  date  of  the  conversion,  with  interest  from 
that  date."  Civ.  Code  1910,  §  4514;  Mashbu/n 
V.  Dannenberg  Co.,  117  Ga.  567  (15),  44  S. 
E.  97;  O'Neill  Mfg.  Co.  v.  Woodley,  H8  Ga. 
114  (1),  116,  44  S.  E.  680;  TuUer  v.  Carter, 
59  Ga.  395  (2) ;  Langdale  v.  Bowden,  139  Ga. 
324  (2),  77  S.  E.  172;  Smith  v.  Duke.  6  Ga. 
App.  75  (2),  64  S.  B.  292. 

(a)  The  fact  that  the  plaintiff  himself  is  the 
purchaser  of  the  property  at  such  a  sale  by 
the  sheriff  will  not  estop  or  preclude  him  from 
claiming  the  money  verdict  to  which  alone  he 
is  entitled  under  section  5153,  for  the  reason 
that,  as  the  purchaser  at  such  judicial  sale,  he 
has  acquired  a  new  title  upon  payment  of  the 
amount  of  his  bid,  and  thereafter  such  proceeds 
"in  contemplation  of  law,  stand  in  lieu  of  the 
property  itself."  Glisson  v.  Heggie,  105  Ga. 
30,  34,  Si's.  E.  118,  119;  Hudson  v.  Goff,  77 
Ga.  281  (1),  3  S.  E.  152;  Mallary  v.  Moon,  130 
Ga.  591,  592,  61  S.  E.  401. 

3.  Sales  ^=>479(4,  9)— Failure  to  return  par- 
tial payments  not  defenae  to  trover  or  condi- 
tion precedent  to  money  verdict;  measure  of 
recovery  In  trover  by  conditional  seller  fall- 
ing to  return  partial  payments  stated. 

Where  a  vendor  under  a  contract  of  sale 
retains  title  to  personalty  until  full  payment  is 
made  of  the  purchase  price,  and,  after  the 
vendee  has  made  partial  payments,  brings  an 
action  of  trover  to  recover  possession,  the  ven- 
dee is  not  entitled  to  set  up  as  a  defense  a 
I'ight  of  possession  in  himself  because  of  the 
vendor's  failure  to  return  such  payments;  nor, 
where  the  vendor  elects  a  money  verdict,  can 
the  vendee  demand  a  return  of  such  sums  as 
a  condition  precedent  to  the  verdict  and  judg- 
ment; but  in  such  a  case,  where  the  vendee 
has  failed  to  set  up  any  plea  of  set-off  or  re- 
coupment for  damages  under  section  4484  of 
Civil  Code  1910,  and  has  only  pleaded  such 
payments,  he  is  merely  entitled  to  a  deduc- 
tion thereof,  and  the  vendor  should  recover 
only  the  excess  in  the  value  of  the  property  and 
its  hire  over  and  above  the  total  amount  paid, 
with  the  condition  that  the  recovery  shall  not 
exceed  the  unpaid  balance  of  the  principal  debt 
and  interest  thereon.  Thomason  v.  Moore,  139 
Ga.  341  (8.  4).  77  S.  B.  155;  Bradley  v.  Bur- 
kett,  82  Ga.  255  (2),  257,  US.  E.  492;  Guil- 
ford V.  McKinley,  61  Ga.  230,  232;  Hays  v. 
Jordan,  85  Ga.  742  (2),  750,  751,  11  S.  B. 
833,  9  L.  R.  A.  373;  Commercial  Pub.  Co.  v. 
Campbell  Co.,  Ill  Ga.  388  (2),  389,  390,  36 
S.  E.  756;  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  730  (5),  732,  48  S.  E.  143;  Ross  v.  Mc- 
Duffic,  91  Ga.  120  (3),  16  S.  B.  648;    Fussell 


T.  Heard,  119  Ga.  527  (1),  46  S.  B.  021;  Ben- 
ton V.  Harley,  21  Ga.  App.  168  (2),  94  S.  EL 
46;  Young  v.  Durham,  15  Ga.  App.  678  (1), 
84  S.  E.  165;  Elder  v.  Woodruff  Hardware  Co., 
9  Ga.  App.  484,  71  S.  E.  806;  Jozies  v.  May, 
27  Ga.  App.  162,  107  S.  E.  897.  Where  the 
property  after  seizure  has  been  sold  by  the 
sheriff  under  section  5153,  Civil  Code  1910, 
the  vendor's  recovery  is  further  limited  by 
the  amount  of  such  proceeds  under  the  rule  in 
the  last  preceding  division  of  the  syllabus. 
The  recovery  in  the  instant  case  did  not  ex- 
ceed the  amount  of  money  verdict  to  which 
plaintiff  was  entitled  under  the  rules  stated. 

4.  Sales  ^=9479(4)-»Condltlonal  seller  not  •»• 
titled  to  recover  value  In  trover  withont  sur- 
rendering or  aocountlng  for  porchase-money 
note. 

A  vendor  who  has  taken  a  note  for  the 
purchase  price  of  personalty  and  has  reserved 
title  in  himself  until  fUIl  payment  of  the  pur- 
chase money  cannot,  in  an  action  of  trover  for 
the  property  after  a  default  in  payment,  recov- 
er the  value  of  the  property  from  the  vendee 
until  the  note  has  been  delivered  up  to  him  or 
has  been, sufficiently  accounted  for  so  that  the 
vendee  will  incur  no  further  risk  of  liability 
thereon.    Tidwell  v.  Burkett,  81  Ga.  84,  85,  6 

5.  E.  816;  Glisson  v.  Heggie,  105  Ga.  30,  33, 
31  S.  E.  118:  Moultrie  Repair  Co.  v.  Hill, 
120  Ga.  730  (4),  48  S.  Ei  143;  Venable  t. 
Young,  187  Ga.  375  (3),  73  S.  E.  633;  Ayasb 
V.  Ga.  Show  Case  Co.,  17  Ga.  App.  467  (4), 
87  S.  E.  689.  This  right  of  the  defendant  was 
expressly  insisted  on  by  the  terms  of  his  plea 
and  at  the  trial.  It  is  not  made  to  appear  that 
this  general  and  well-recognized  rule  would  be 
inapplicable  to  this  case  because  -of  any  snch 
peculiar  and  particular  state  of  facts  as  exist- 
ed and  controlled  the  ruling  in  Pannell  v.  Mc- 
Garity,  27  Ga.  App.  71,  107  S.  B.  352. 

5.  Appeal  and  error  ^=>l042(l)<»Sales  «=s»479 
(7)— In  trover  by  conditional  seller,  plea  of 
partial  payments  held  good  as  seeking  to  lim- 
it reoovery;  error  In  striking  plea  iiarmlens, 
where  recovery  did  not  exceed  amount  roeov- 
erable. 

While  the  defendant's  plea  failed  to  set  up 
any  legal  defense  which  would  defeat  the  plain- 
tiff's right  to  recover  under  the  rules  stated. 
it  was  good  in  so  far  as  it  alleged  certain 
amounts  as  payments  to  the  plaintiff  and  its 
assignor  on  the  retention  of  title  contpacts,  as 
it  may  bd  taken  as  thus  limiting  the  amount  of 
plaintiff's  recovery  to  such  portion  of  the  fund 
arising  under  the  judicial  sale  as  represented 
the  amount  still  remaining  due  and  unpaid  on 
such  contracts,  provided  such  amount  shall  not 
exceed  the  value  of  the  property  under  the  rale 
stated.  Only  for  this  reason,  and  for  the  rea- 
son that  the  plea  showed  the  nature  of  the 
transaction  and  contracts  to  be  such  as  would 
require  a  return  of  or  accounting  for  the  pur- 
chase-money notes  as  a  condition  precedent  to 
a  verdict  for  the  plaintiff,  the  plea  should  not 
have  been  stricken  in  its  entirety  upon  the 
plaintiff's  general  oral  motion.  Although  it  ap- 
pears without  dispute  that  the  amount  of  the 
recovery  was  in  accordance  with  the  rules  atat- 
ed,  and  did  not  exceed  the  amount  of  proceeds 
of  the  judicial  sale,  the  admitted  value  of  the 
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property,  or  the  amount  remaining  unpaid  on  |  and  the  Indorsers  thereon.     A  plea  of  pay- 
the  notes,  and  therefore  that  the  error  instrik-   inent  was  filed.    At  the  condusion  of  the  eYi* 


ing  the  plea  in  its  entirety  would  of  itself  have 
been  harmless,  the  Judgment  of  the  trial  court 
must  be  reversed  for  the  reason  stated  in  the 
preceding  headnote. 

Error  from  City  Court  of  Macon;  Will 
Gunn,  Judge. 

Action  by  the  Commercial  Credit  Company, 
Incorporated,  against  I.  P.  Smith.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Gillon  &  Churchwell,  of  Macon,  for  plain- 
tiff In  error.. 

Walter  De  Fore  and  Jas.  C.  Estes,  both  of 
Macon,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILL»  JJ.,  concur. 


(28  Ga.  App.  512) 

PERRY  et  al.  V.  CAMILLA  COTTON  OIL  A, 
FERTILIZER  CO.  6t  al.    (No.  12992.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  20,  1922.) 

(ByUahua  hy  like  Court,) 

I.  Bills  and   notaa  ^=9537(8)— ^Issoe  of  pay- 
ment for  Jnry  on  oonflictlng  evideooo. 

There  being  some  conflict  in  the  evidence 
on  the  material  and  controlling  issue  as  to  the 
payment  of  the  note  sued  on,  a  question  for  de- 
termination by  a  jury  was  presented,  and  the 
direction  of  a  verdict  was  error. 

(Additional  ByUaliu  hy  Editorial  Staff.) 

^,  Billa  and  notes  ^==>527(l)  —  Payee's  pos- 
session of  note  eviflenoe  of  nonpaymsnt. 

That  a  promissory  note  is  found  in  the  pos- 
session of  the  payee  furnishes  a  strong  circum- 
stance tending  to  show  nonpayment. 


3.  Evidence  ^=9 1 66— Witness  may  testify  that 

there   Is  no  entry  of   payment  of   note   In 

boolc. 

Though,  as  a  general  rule,  books  are  the 

best  evidence  of  their  contents,  a  witness  who 

has  examined  books  may  testify  that  there  is 

no  entry  therein  of  the  payment  of  a  note. 

Error  from  City  Court  of  Camilla ;  Ben  T. 
Burson,  Judge. 

Action  by  F.  A.  Perry  and  others,  receivers, 
against  the  C!ami11a  Cotton  Oil  &  Fertilizer 
(Company  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Reversed. 

H.  H.  Merry  and  L.  S.  Moore,  both  of 
Thomasville,  for  plaintiffs  in  error. 

E.  M.  Davis,  of  Camilla,  for  defendants  in 
error. 

HILL,  J.  [1]  This  is  a  suit  by  the  receiv- 
ers of  the  Sale  City  Bank  on  a  promissory 
note  against  the  principal  mak«r  of  the  note 


dence  the  presiding  judge  directed  a  verdict 
for  tlie  defendants,  and  this  Is  assigned  as 
error.  It  is  insisted  that  there  was  evidence 
of  a  circumstantial  character  which  would 
have  supported  a  verdict  for  the  plaintiff,  in 
that  it  would  have  Induced  the  jury  to  be- 
lieve that  the  note  had  not  been  paid.  The 
plaintiffs  introduced  the  note,  which  made 
out  a  prima  fade  case.  The  defendants 
swore  that  the  note  had  been  paid  by  the 
giving  of  new  notes.  In  addition  to  this  the 
evidence  for  the  plaintiffs  showed  that  the 
receivers  of  the  bank  had  made  diligent 
search  among  the  assets  of  the  bauK  and  had 
discovered  the  note  sued  on  among  them,  but 
no  evidence  whatever  of  payment  of  the  note 
itself;  and  they  swore  that  they  made  an 
examination  of  the  books  of -the  bank  to  see 
whether  there  was  any  entry  of  such  pay- 
ment, and  that  no  such  entry  was  found. 

[2]  The  fact  that  a  promissory  note  is 
found  in  the  i^ossession  of  the  payee  fur- 
nishes a  strong  circumstance  tending  to  show 
nonpayment.  Men  ordinarily  take  up  their 
notes  when  they  pay  them,  and  this  circum- 
stance is  one  that  the  jury,  on  the  trial  of 
an  Issue  as  to  payment,  would  be  authorized 
to  consider.  The  circumstance  also  that  the 
bookkeeper  of  the  bank  failed  to  make  any 
entry  of  payment  of  the  note  on  the  books  of 
the  bank  was  also  a  circumstance  in  favor  of 
the  plaintiffs. 

[S]  It  is  insisted  by  the  defendants  that  the 
evidence  as  to  the  contents  of  the  books  was 
not  admissible,  there  being  no  preliminary 
proof  that  would  have  authorized  its  intro- 
duction, and  that  the  books  themselves  were 
the  best  evidence,  and  should  have  been  pro- 
duced. This  is  the  general  rule,  well  estab- 
lished, but  a  witness  who  had  examined  the 
books  would  be  competent  to  testify  that 
there  was  no  entry  of  payment  of  the  note 
therein.  Griffin  v.  Wise,  115  Ga.  612,  41  S.  B. 
1003.  The  notes  alleged  to  have  been  given 
in  renewal  of  the  old  note  were  introduced  In 
evidence,  and  were  masked  "Paid,''  and  a 
witness  testified  that  they  were  paid  at  ma- 
turity. The  witness  who  testified  as  to  the 
original  note  and  as  to  the  payment  of  these 
renewal  notes  was  one  of  the  defendants, 
having  been  an  indorser  of  the  original  note. 
The  theory  of  bur  law  is  that  the  jury,  on 
questions  of  fact,  are  almost  without  restric- 
tions, and  can  believe  evidence  of  a  circum- 
stantial character  or  positive  evidence  as  to 
the  same  fact  It  is  for  them  to  consider  all 
the  evidence  and  determine  the  question, 
where  there  is  any  doubt  about  it  whatever. 
It  cannot  be  a  question  of  law,  for  the  direc- 
tion of  a  verdict,  unless  there  is  no  conflict 
in  the  evidence,  either  circumstantial  or  di- 
rect, and  all  the  evidence  demands  a  verdict 
for  the  one  side  or  the  other.  Civil  Code 
1910,  I  6926.   The  Introduction  of  the  note  It- 
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wSt  was  mfficleiit  to  make  out  a  prima  fade 
case,  and  whether  the  drcumstances  in  evi- 
dence  were  of  sufficient  weight  to  antborixe 
the  jury  to  discard  the  positive  testimony 
of  the  defendants'  witness  was  a  question  for 
determination  by  the  Jnry  alone.  We  think 
that  the  court  should  have  l^t  the  question 
to  the  Jury,  under  proper  instructions,  and 
that  the  direction  of  a  verdict  for  the  defend- 
ants was  erroneous. 
Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


(28  Ga.  App.  6U) 

YATES  V.  OLIVENT.     (No.   13019.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

April  26, 1922.) 

(ByUahus  hp  the  Court.} 

Appeal  aad  error  ^=s>50l  (5)— No  jurbdiotloii 
where  only  assignmeat  of  error  Is  to  Inter- 
locutory Judgment  directing  oonsnit  on  set- 
off. 

In  order  to  give  this  court  jurisdiction  of 
the  case,  the  bill  of  exceptions  mast  contain 
a  general  or  a  specific  exception,  assigning  er- 
ror on  the  final  judgment  in'  the  court  below. 
Where  the  rendition  of  such  a  judgment  is  re* 
cited  without  such  an  assignment  of  error 
thereon,  and  the  only  assignment  of  error  In 
the  bill  of  exceptions  is  upon  an  interlocutory 
judgment,  this  court  is  without  jurisdiction  of 
the  writ  of  error,  and  a  motion  to  dismiss  the 
writ  must  be  sustained. 

Error  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge.  , 

Action  by  H.  A.  Olivent,  administrator, 
against  W.  D.  Tates.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Writ  of  error 
dismissed. 

Hartsfield  &  Ck)nger,  of  Balnbridge,  for 
plaintiff  in  error. 

T.  S.  Hawes,  of  Balnbridge,  for  defendant 
in  error. 

HILL,  J.  When  this  case  was  called  In 
this  court  a  motion  to  dismiss  was  presented, 
on  the  grounds  that:  (1)  There  was  no  suf- 
ficient assignment  of  error  on  any  ruling  of 
the  court;  and  (2)  there  was  no  assignment 
of  error  upon  any  final  judgment. 

The  first  objection,  we  think,  is  without 
merit  The  bill  of  exceptions  contains  a  suf- 
ficient assignment  of  error,  but  this  assign- 
ment of  error  is  limited  and  restricted  to  the 
Interlocutory  judgment  made  by  the  court 

The  other  objection — ^that  there  was  no  as- 
signment of  error  upon  any  final  judgment — 
seems  to  be  well  taken.  The  assignment  of 
error  in  the  bill  of  exceptions  is  in  the  fol- 
lowing language: 


'^pon  motion  of  the  plaintiff  the  court  £- 
rected  a  nonsuit  as  to  defendant's  set-off,  and 
directed  a  verdict  for  the  amount  sued  for  upon 
the  ground  that  there  was  no  implied  promise 
to  pay  for  said  services,  and  to  reimburse  him 
for  the  amount  of  doctor's  bills  paid  out  on  her 
account,  on  account  of  the  fact  that  she,  the 
deceased,  was  the  aunt  of  the  defendant,  to 
which  ruling  and  judgment  of  the  court  in 
grantinff  a  nonsuit  on  defendants  plea  of  tef-o/f 
the  defendant  then  and  there  excepted,  and  now 
excepts  and  assigns  the  same  as  error,  as  be- 
ing contrary  to  law." 

The  specific  assignment  is  restricted  to  the 
objection  that  the  judgment  of  the  court  in 
granting  a  nonsuit  on  defendant's  plea  of 
set-off  is  erroneous.  There  was  therefore  a 
final  judgm^it  by  the  court  directing  a  ver- 
dict for  the  amount  of  the  suit,  but  there  was 
no  exception  made  to  this  final  judgment.  In 
the  case  of  Tinsley  v.  Gullett  Gin  0>.,  21 
Ga.  App.  612,  94  S.  EI  892,  Presiding  Judge 
Jenkins,  in  a  very  elaborate  opinion,  clearly 
stated  the  rule  as  to  the  point  now  under  con- 
sideration.   He  said : 

"Where  exception  Is  taken  to  a  preliminary 
judgment  sustaining  a  demurrer  to  the  defend- 
ant's answer,  it  must  not  only  appear  from  the 
bill  of  exceptions  that  a  final  judgment  has 
been  rendered  in  the  case,  but  It  is  also  re- 
quired that  error  be  assigned  thereon.  How- 
ever, when  a  specific  assignment  of  error  is 
made  upon  such  previous  ruling,  and  exception 
is  also  taken  to  the  final  judgment,  not  for  the 
reason  that  the  latter  is  erroneous  within  it- 
self, but  merely  for  the  purpose  of  reaching  the 
error  specifieally  complained  of  in  the  antece- 
dent ruling,  then  a  general  exception  to  the 
final  judgment  will  be  deemed  sufficient" 

The  learned  judge  cites  decisions  of  botli 
the  Supreme  Court  and  this  court  in  support 
of  this  ruling.  The  bill  of  exceptions  in  thp 
instant  case^  while  showing  that  a  filial 
judgment  waa  rendered,  shows  also  that 
there  was  no  assignment  of  error  upon  this 
final  judgment,  either  general  or  specific,  but 
the  only  assignment  of  error  is  limited  to 
the  judgment  of  nonsuit  on  the  defendant's 
plea  of  set-off.  It  would  have  been  entirely 
sufficient  if  coimsel  in  making  the  exception 
had  covered  both  the  general  judgment  and 
the  interlocutory  judgment  in  one  single  as- 
signment by  a  general  statement  The  judg- 
ment of  nonsuit  in  the  present  case  was  the 
controlling  ruling,  but  this  did  not  dispense 
with  an  assignment  of  error  also  upon  the 
final  judgment,  although  the  error  in  the 
final  judgment  may  not  have  arisen  solely 
in  itself,  but  arose  by  reason  of  the  ante- 
cedent error  in  the  nonsuit  Lyndon  v.  Ga. 
Ry.  &  Electric  Go.,  129  Ga.  353,  58  S.  Ew  1047 ; 
McCranie  v.  Shlpp,  10  Ga.  App.  544,  73  S.  E. 
701.  The  ruling  against  the  defendant's  plea 
of  set-off  was  of  course,  not  the  final  judg- 
ment in  the  case,  either  in  law  or  In  fact 

Striking  an  imperfect  plea  to  the  juriadlc- 
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tion  filed  by  the  defendant,  and  rejecting  an 
amendment  thereto,  is  not  a  final  judgment, 
and  does  not  dispose  of  the  case;  nor  would 
it  have  done  so  had  the  amendment  been  al- 
lowed and  the  motion  to  strike  been  overruled.'' 
Baldwin  ▼.  Lowe,  129  Qa.  711,  59  S.  B.  772. 

The  ruling  In  the  case  of  Ellington  v.  Au- 
tomobile Credit  Sales  Co.,  145  Qa.  53,  88  8. 
E.  565,  is  very  much  in  i)oi]it: 

'*The  Automobile  Credit  Sales  Company  com- 
menced an  action,  by  attachment  for  purchase 
money,  against  C.  W.  Ellington,  J.  S.  Elling- 
ton, and  V.  L.  Williams.  The  defendants  filed 
an  answer,  which  was  amended.  The  plaintiff 
demurred  to  the  answer  as  amended,  and  on 
the  hearing  the  demurrer  was  sustained,  and 
the  plaintiff  was  allowed  to  proceed  to  verdict 
and  judgment  against  the  defendants.  The  de- 
fendants filed  a  direct  bill  of  exceptions,  in 
which  error  was  assigned  specifically  on  the 
judgment  sustaining  the  demurrer  to  the  an- 
swer; but  there  was  no  assignment  of  error 
upon  the  final  judgment  in  the  case.  Held,  that 
the  writ  of  error  must  be  dismissed." 

And  In  the  case  of  Carpenter  v.  First  Na- 
tional Bank  of  SandersvlUe,  13  Ga.  App.  497, 
79  S.  E.  360,  the  syllabus  of  the  court  is  as 
follows : 

"Suit  was  brought  on  a  promissory  note.  The 
bill  of  exceptions  recites  that  the  court  passed 
'an  order  refusing  an  amendment  to  an  orig- 
inal plea  filed  by  the  defendant,  and,  on  ae- 
munrer,  struck  the  plea  and  amended  plea,  and 
entered  judgment  for  the  plaintiff.'  The  only 
assignment  of  error  in  the  bill  of  exceptions  is 
in  the  following  language:  To  the  action  of 
the  court  in  refusing  the  amendment  to  the 
original  answer  the  plaintiff  in  error  excepted, 
and  now  excepts  and  assigns  the  same  as  error, 
on  the  ground  that  the  same  was  contrary  to 
law.^  Held,  that  the  writ  of  error  in  each 
case  must  be  dismissed.  To  confer  jurisdic- 
tion upon  this  court,  it  was  essential  that  er- 
ror be  assigned  upon  the  final  judgment.  The 
judgment  refusing  to  allow  the  amendment  to 
the  defendant's  plea  was  not  a  final  judgment; 
nor  would  the  judgment  lUlowing  the  amend- 
ment have  effected  a  final  disposition  of  the 
case.  A  mere  spedfication  of  a  final  judgment 
is  not  sufficient.  There  must  be  at  least  a 
general  assignment  of  error  on  the  final  judg- 
ment; else  this  court  is  without  jurisdiction 
to  determine  any  interlocutory  ruling  made  dur- 
ing the  progress  of  the  trial." 

It  follows  from  these  decisions  that  the 
disposal  of  the  plea  of  set-off  by  the  ruling 
of  the  court  was  not  a  final  disposition  of  the 
case,  and  that  there  was  in  fact  subsequently 
a  final  Judgment  There  was  no  exception  to 
this  final  judgment,  either  generally  or  spe- 
dflcally,  and  it  follows  that  this  court  is  with- 
out jurisdiction  to  consider  and  determine 
the  correctness  of  the  interlocutory  ruling 
on  the  set-off,  which  is  the  only  assignment 
of  error,  and  the  court  is  compelled,  under 
these  decisions,  to  sustain  the  motion  to  dis- 
miss the  bill  of  exceptions,  on  the  ground 


that  there  is  no  assignment  of  error  as  to  Che 
final  judgment 
Writ  of  error  dismissed. 

JENKINS,    P.   J^    and    STEPHENS,    J^ 
concur. 


(28  Ga.  App.  521) 

SOUTHERN  RY.  CO.  V.  CATHEY. 
(No.  13166.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  26,  1922.) 

(ByUalus  "by  the  Court,) 

1.  Petition  held  sufficient. 

The  allegations  of  the  petition  were  suffi- 
cient to  withstand  the  general  demurrer. 

(Additional  ByUabus  hy  Editorial  Staff.) 

2.  Contracts  ^=5> 1 0(4)— Frauds,  statute  of  ^=» 
90(1)— That  contract  to  cut  and  deliver  ties 
unUateral  or  not  in  writing  Immaterial,  when 
performed  by  plaintiff. 

A  contract  to  cut  and  deliver  railroad  ties 
on  the  right  of  way  was  not  unenforceable,  be- 
cause unilateral,  in  that  plaintiff  did  not  bind 
himself  to  deliver  any  ties,  or  because  not  in 
writing,  as  required  by  Civ.  Code  1910,  |  3223, 
subd.  3,  where  the  ties  had  been  cut  and  de- 
livered by  plaintiff. 

3.  Sales  <e=»l78(l)— When  railroad  ties  deliv- 
ered pursuant  to  contraot,  this  amounted  to 
an  aoeeptanceb 

Where  railroad  ties,  which  were  to  be  cut 
and  delivered  on  the  railroad  right  of  way,  were 
so  delivered  in  compliance  with  the  instruc- 
tions of  the  railroad,  this  amounted  to  a  suffi- 
cient acceptance  of  the  ties  to  support  an  ac- 
tion for  their  value. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  J.  W.  Cathey  against  the  South- 
ern Hallway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

C.  I.  Carey,  and  Hamilton  &  Hamilton^ 
all  of  Rome,  and  Maddox,  McCamy  &  Shu- 
mate, of  Dalton,  for  plaintiff  in  error. 

Lamar  Camp  and  L.  A.  Dean,  both  of 
Rome,  for  defendant  in  error. 

HILL,  J.  This  was  a  suit  to  recover  for 
the  value  of  a  lot  of  cross-ties  alleged  to 
have  been  sold  to  the  defendant.  A  demur- 
rer to  the  petition  was  overruled,  and  the 
case  was  brought  to  this  court  for  review. 

The  petition  alleged,  in  substance,  the  fol- 
lowijfg  facts:  Some  time  during  the  month 
of  April,  1920,  plaintiff  contracted  with  Mr. 
Mr.  Gordon  Teat,  section  foreman  of  the 
defendant  railway  company  at  Six-Mile  Sta- 
tion, in  Floyd  county,  Ga.,  to  deliver  to  said 
railway  company  150  railroad  cross-ties  of 
hardwood,  at  the  price  of  $1.40  per  tie.  Ac- 
cording to  the  instructions  of  said  Teat,  the  ' 
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petitioner  cat  and  placed  on  the  right  of 
way  of  the  railway  company  the  ties  order- 
ed. L.  A.  Oglesby*  tie  inspector  of  the  rail- 
way company,  accepted  the  ties  placed  by 
the  petitioner  on  the  right  of  way  and  at  the 
time  of  acceptance  instructed  petitioner  to 
place  as  many  more  of  like  quality  as  pe- 
titioner could  cut,  and  told  him  that  the 
railway  company  would  pay  him  at  the  rate 
of  $1.40  per  tie.  According  to  the  instruc- 
tions of  this  inspector  the  petitioner  placed 
203  more  ties  of  the  kind  and  quality  first 
ordered  and  accepted  by  the  railway  com- 
pany, which  ties  the  said  railway  company 
now  refuses  to  accept  in  accordance  with 
the  terms  of  its  contract 

The  demurrer  was  based  on  the  following 
grounds:  (1)  It  appears  from  the  allegations 
of  the  petition  that  the  cross-ties  jtendered 
under  the  contract  alleged  were  never  ac- 
cepted by  the  defendant  (2)  The  contract 
sued  on  is  void  for  uncertainty,  no  specified 
number  of  ties  to  be  furnished  being  agreed 
on.  (3)  The  contract  sued  on  is  unilateral, 
the  plaintiff  not  having  bound  himself  to  de- 
liver any  ties.  (4)  The  contract  sued  on  was 
not  in  writing  and  the  goods  contracted  for 
exceeded  in  value  the  sum  of  $50. 

[1,2]  We  think  the  court  properly  over- 
ruled the  demurrer.  The  objections  made 
by  the  demurrer,  that  the  alleged  contract 
was  unilateral  and  not  in  writing,  are  fully 
answered  by  the  allegations  that  there  was 
such  a  performance  of  the  contract  by  the 
plaintiff  as  would  render  it  a  fraud  on  the 
part  of  tBe  defendant  to  refuse  to  pay  for 
the  ties.  "Where  there  has  been  such  a 
part  performance  of  the  contract  ns  would 
render  it  a  fraud  of  the  party  refusing  to 
comply,  if  the  court  did  not  compel  a  per- 
formance,*' the  contract  is  within  the  excep- 
tion of  the  statute  of  frauds  set  forth  in  the 
Civil  Code  of  1910,  |  3223,  par.  3. 

[3]  As  to  the  objection  that  there  was  no 
acceptance  of  the  ties,  this  court  holds  that 
the  delivery  of  the  ties  according  to  the 
terms  of  the  contract,  on  the  right  of  way, 
in  compliance  with  the  instructions  of  the 
defendant  amounted  to  an  acceptance  of 
the  ties  on'  the  part  of  the  railway  company. 
In  the  case  of  Mimms  v.  Betts  Co.,  9  Qa. 
App.  718,  72  S.  E.  271,  the  court  said: 


^t^ 


'Even  if  it  can  be  said,  as  it  probably  can, 
that  in  the  beginning  the  contract  was  indefi- 
nite, or  lacked  mntnality  by  reason  of  the  fact 
that  the  plaintiff  did  not  undertake  to  fnmlsh 
any  specific  number  of  teams,  but  was  only 
to  furnish  such  as  he  might  be  able  t»  pur- 
chase, still  the  contract  became  enforceable 
and  mutually  binding  when  the  number  of  teams 
which  the  plaintiff  might  be  able  to  furnish 
was  duly  ascertained  by  his  procurement  of 


five  teams  and  by  his  putting  them  to  work  for 
the  defendant  under  the  contract  and  by  the 
defendant's  accepting  them  as  satisfying  the 
terms  of  the  contract" 

It  is  true  that  the  fbcts  here  alleged  may 
not  show  a  positive,  direct  acceptance  of 
the  cross-ties;  but  they  do  show  that  203 
cross-ties  were  cut  by  the  plaintiff  in  com- 
pliance with  the  contract,  and  all  of  these 
crossrties  placed  upon  the  right  of  way 
where  the  petitioner  alleges  he  was  instruct- 
ed to  place  them.  The  plaintiff  did  all  that 
he  could  in  the  performance  of  his  contract 
and  the  law  should  compel  the  defendant  to 
do  what  it  ought  to  do,  in  view  of  that  fact 
so  as  to  not  subject  the  plaintiff  to  loss  by 
reason  of  his  compliance  with  his  contract 
in  reliance  upon  the  terms  specifically  stat- 
ed by  the  defendant  corporation.  In  the 
case  of  Wholesale  Mercantile  Co.  v.  Jack- 
son, 2  Ga.  App.  776,  69  S.  E.  106,  it  was 
held: 

"If  goods  of  exactly  the  quantity  and  quality 
bargained  for  were  delivered  according  to  the 
terms  of  the  contract  it  became  absolutely  im- 
material whether  the  agent  who  received  them 
had  or  did  not  have  the  right  to  accept  them. 
Acceptance  followed  necessarily  on  the  impos- 
sibility of  rejecting  the  goods  contracted  for, 
and  to  decline  to  take  them  would  have  been  a 
fraud." 

**And  where  the  terms  of  the  sale  are  agreed 
upon  and  the  bargain  struck;  and  everything 
that  the  seller  has  to  do  with  the  goods  is  com- 
pleted, the  contract  of  sale  becomes  absolute 
and  the  property  rests  In  the  buyer."  Good 
Roads  Machinery  Co.  v.  Nea),  21  Ga.  App. 
161,  93  S.  E.  1018. 

Chief  Justice  Bleckley,  in  the  case  of 
Fontaine  v.  Baxley,  90  Ga.  416»  17  S.  B. 
1015,  seems  to  have  covered  the  points  now 
being  discussed  in  his  usual  forcible  way: 

"One  of  the  objections  urged  to  the  third 
plea  was  the  want  of  mutuality  in  the  contract 
which  that  plea  sets  up  and  alleges.  Grant  that 
this  objection  would  have  been  good  if  any 
question  as  to  its  binding  force  had  arisen  upon 
the  contract  before  either  party  had  partly  per- 
formed it,  yet  after  Fontaine  had  in  pursuance 
of  the  agreement  gone  to  New  York  and  opened 
there  the  contemplated  business,  he  had  per- 
formed so  far  that  it  would  be  a  fraud  in  the 
other  party  to  repudiate  the  contract.  Tliis 
would  satisfy  the  requisites  both  of  mutuality 
and  of  the  statute  of  frauds." 

The  cases  dted  by  counsel  for  plaintiff  in 
error  in  their  brief  are  easily  dlstlngui^^ 
able  on  the  facts  from  the  cases  here  cited, 
which  we  think  are  controlling. 

Judgment  aflirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  emt 
cur. 


W.Va.) 

<28  Ga.  App.  ei7) 
BAQLEY    V.    LEDFORD.      (No.    13016.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprO  26,  1922.) 


(Byllahus  by  the  Oourt,} 

new  trial  <@=>  132  (3)— Dismissal  of  motion  for 
waot  of  brief  of  eviilenoe  held  not  abuse  of 
discretion. 
A  motion  for  a  new  trial  was  set  down  for 
hearing  by  the  trial  judge  at  a  specified  time. 
On  the  day  set  for  the  hearing  no  brief  of  the 
evidence  was  presented,  and  the  hearing  was 
continued  to  a  fixed  date  in  vacation.  When 
the  latter  date  arrived  no  brief  of  the  evi- 
dence was  presented  to  the  court,  and  the  only 
excuse  for  the  failure  of  the  movant  to  pre- 
sent the  brief  wes  that  the  reporter  had  not 
written  out  £Ee  evidence.  The  movant  did 
not  show  such  diligence  as  was  required  of 
him  to  secure  the  evidence  from  the  reporter, 
and  the  court  thereupon  dismissed  the  motion 
for  a  new  trial.  Held,  no  abuse  of  the  court's 
discretion  is  shown,  and  the  judgment  is  affirm- 
ed. Bowles  V.  Malone,  139  Oa.  115,  76  S.  D. 
854;  Seaboard  Air  Line  By.  v.  Memory,  128 
Ga.  191,  55  S.  B.  15. 

Error  from  Superior  Gonrt,  Murray  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  between  H.  D.  Bagley  and  H.  O. 
Ledford.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

.H.  H.  Anderson,  of  Chatsworth,  for  plain- 
tiff in  error. 

0.  N.  King,  of  Chatsworth,  for  defendant  in 
error. 

HILL^  J.    Judgment  affirmed. 

JBNEINS,  P.  J.t  and  STEPHENS,  J.,  con- 
cur. 

(IM)  W.  Va.  7H) 

LUSK  V.  CITY  OF  WILLIAMSON. 
(No.  4561.) 

(Supreme  Court  of  Appeals  of  West  Ylrginia. 

Aprfl  11,  1922.) 

(Syllabus  hy  the  CouriJ 

Mandamus  ^=9ll4— Is  proper  remedy  to  com- 
pel monlclpallty  to  provide  by  taxation  for 
payment  of  warrant  for  ilqulilated  demand 
for  damages  for  opening  and  improving  street 

Mandamus  is  the  proper  remedy  to  compel 
a  municipality  to  provide  for  by  taxation  and 
pay  a  liquidated  demand  for  damages  to  private 
property  resulting  from  the  opening  or  im- 
provement of  a  public  street  done  pursuant  to 
law  and  for  which  damages  it  has  issued  its 
warrant  on  the  municipal  treasury  but  has  not 
provided  the  funds  in  the  hands  of  the  treasur- 
er to  meet  and  pay  the  same. 
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tory  writ  refused,  and  relief  denied,  and 
the  plaintiff  brings  error.  Judgment  revers- 
ed, and  peremptory  writ  awarded. 

Joe  Hatfield,  of  Williamson,  for  plaintiff 
In  error. 


Error  to  Circuit  Court,  Mingo  County. 

Petition   by    R.   A.   Lusk   for   mandamus 
against   the  City  of  Williamson.     Peremp- 


MILLER,  J.  The  alternative  writ  issued 
out  of  the  circuit  court  on  December  2,  1921, 
upon  the  petition  of  plaintiff,  commanded 
defendant  to  lay  a  sufficient  tax  upon  the 
taxable  property  within  the  limits  of  said 
dty  at  the  next  general  tax  levy,  and  as 
soon  thereafter  as  possible  to  pay  off  and 
discharge  the  claim  of  plaintiff  in  the  sum 
of  five  hundred  dollars  ($500.00),  with  in- 
terest thereon  from  June  24,  1019,  or  appear 
before  said  court  on  December  14,  1921,  and 
show  cause  why  it  should  not  do  so. 

The  claim  of  plaintiff,  as  shown  in  his  pe- 
tition, verified  by  oath,  consisted  of  a  war- 
rant in  the  sum  of  five  hundred  dollars  with 
interest  thereon,  dated  June  17,  1919,  drawn 
by  defendant  on  the  First  National  Bank  of 
Williamson,  its  treasurer,  in  favor  of  plain- 
I  tiff,  to  cover  the  damages  sustained  by  him 
to  his  property,  as  agreed  in  a  settlement 
and  compromise  of  his  claim,  by  reason  of 
the  grading  and  paving  of  East  Fourth  Ave- 
nue, on  which  his  said  property  is  located, 
allowed  by  the  Board  of  Commlssi<mers  on 
June  16,  1919,  and  to  be  charged  to  the  Gen- 
eral Fund. 

Though  appearing  to  have  been  duly  serv- 
ed on  the  corporate  authorities  and  returned 
to  the  court,  there  was  no  return  to  the  al- 
ternative writ  in  the  circuit  court,  nor  any 
appearance  of  any  kind  made  therein.  The 
circuit  court,  on  the  return  day  of  the  writ, 
overruled  the  motion  of  the  plaintiff  for  a 
peremptory  writ  and  denied  him  any  relief; 
and  it  is  this  judgment  which  this  writ  oi 
error  was  brought  to  review  and  reverse. 

The  petitioner  alleges  that  the  reason  giv- 
en by  the  treasurer  of  the  city  for  declining 
payment  of  the  warrant  was  lack  of  funds  in 
the  treasury  to  meet  the  same,  and  no  other 
reason  is  alleged  or  proven.  So  the  sole 
question  presented,  and  decided  adversely 
to  petitioner,  is  whether  he  was  and  is  en- 
titled to  compel  defendant  by  mandamus  to 
provide  for  the  payment  of  this  liquidated 
demand  against  it  for  the  damages  to  his 
property.  We  must  accept  as  true  the  repre- 
sentation of  the  city  treasurer  that  there 
were  no  funds  in  the  general  fund  out  of 
which  payment  of  said  warrant  could  be 
paid,  and  that  the  bank  was  not  in  default 

The  commission  created  by  the  charter  of 
said  city  is  given  thereby  power  over  the 
subject  of  opening,  dosing^  maintaining  and 
keeping  in  repair  the  streets,  alleys,  etc.,  of 
the  city,  and  necessarily  the  implied  power 
to  condemn  land  and  settle  for  the  damages 
to  property  taken  or  damaged  in  the  execu- 
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tion  of  Its  powers,  as  It  undertook  to  do  in 
the  present  case.  No  funds  being  provided 
and  placed  in  the  hands  of  the  treasurer  to 
meet  and  pay  the  warrant  issued  to  peti- 
tioner»  the  petitioner  alleges  the  defendant 
was  obliged  to  lay  a  levy  on  the  taxable 
property  of  the  city  to  provide  for  the  pay- 
ment of  said  warrant. 

In  an  early  case  we  decided  that  when  the 
common  council  of  a  municipal  corporation 
has  given  its  creditor  an  order  upon  its 
treasurer  for  the  payment  of  his  claim  and 
thereafter  refuses  to  pay  or  provide  for  its 
payment,  mandamus  is  the  creditor's  prop- 
er remedy,  and  that  he  is  not  required  to 
first  reduce  his  claim  to  judgment  by  some 
action  at  law.  Thomas  v.  Town  of  Mason, 
39  W.  Ya.  526,  20  S.  E.  680,  26  U  R.  A.  727. 
In  Wells  V.  Town  of  Mason,  23  W.  Va.  466, 
the  right  to  mandamus  to  compel  the  pay- 
ment of  a  claim  reduced  to  judgment  was 
afiirmed  also  where  the  funds  to  pay  the 
same  had  once  been  provided,  but  the  funds 
devoted  to  other  claims.  State  ex  rel.  Bank ' 
V.  Caty  of  Philippi,  80  W.  Va.  437,  92  S.  B. 
726.  In  Water  Co.  v.  Town  of  Welch,  64  W. 
Va.  373,  62  S.  E.  497,  the  right  to  mandamus 
to  compel  the  town  to  impose  taxes  to  pay 
various  orders  and  drafts  given  for  water 
and  light  furnished  by  the  water  company 
in  accordance  with  the  terms  of  its  fran- 
chise contract  was  held  inviolate  and  unaf- 
fected by  a  retroactive  statute  reducing  the 
limit  of  taxaticm.  No  question  as  to  the 
power  of  the  dty  or  limitation  thereon  as 
excusing  the  default  of  the  defendant  to 
pay  or  provide  for  the  payment  of  petition- 
er's debt  has  been  presented.  So  we  think 
the  plaintiff  has  a  clear  right  to  the  peremp- 
tory writt  and  we  will  so  order. 


(90  W.  Va.  nO) 

JONES  V.  COOK.    (No.  4315.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  11,  1922.) 

(Syllabus  hy  the  Court) 

i.  IMaster  and  servant  «=»330(l)— Antomobiie 
driver's  agenoy  for  owner  presamed. 

In  an  action  for  recovery  of  damages  re- 
sulting from  a  collision  with  an  automobile, 
proof  that  defendant  was  the  owner  of  the.  au- 
tomobile that  caused  the  injury,  and  that  the 
injury  was  the  result  of  the  negligence  of  the 
driver  thereof,  creates  a  presumption  that  the 
driver,  when  the  collision  occurred,  was  in  the 
service  of  the  owner  and  operating  it  on  his 
account. 

2.  IMaster  and  servant  ^==>30l( I)— Automobile 
owner's  liability  for  stepdangbter's  negligence 
depends  on  agenoy. 

When  property  has  been  injured  by  the  neg- 
ligent operation  of  an  automobile  driven  by  the 
owner's  stepdaughter,  the  owner's  liability  de- 


pends upon  whether  the  stepdaughter  was  his 
servant  and  engaged  upon  his  business  at  the 
time. 

a.  Munloipal  corporations  ^=9705(12)— V^ols- 
moblle  not  a  dangerous  agett<qr. 

An  automobile  is  not  a  "dangerous  agency,** 
so  as  to  malce  its  owner  liable  for  injuries  to 
travelers  inflicted  whfle  being  driven  by  another 
person,  irrespective  of  the  relationship  of  mas- 
ter and  servant. 

4.  Master  and  servant  ^=9301(1)— Ante  mobile 
owner  held  liable  for  stepdaaghter's  negll- 
genoe. 

Where  a  person  allows  his  stepdaughter, 
who  is  a  member  of  his  family,  to  drive  an  au- 
tomobile which  he  maintains  for  the  comfort, 
convenience,  pleasure,  entertainment,  and  rec- 
reation of  his  family,  whereby  the  stepdaughcer 
negligently  injures  the  property  of  a  third  par- 
ty, the  owner  is  liable;  the  stepdaughter,  while 
so  driving,  acting  in  the  furtherance  of  the 
owner's  purpose. 

(Addiiionai  Syllahua  by  EdUorial  Biaff.) 

5.  Parent  and  child  ^=9 13 (I)— Father  not  lia- 
ble for  stepdaughter's  wrong  In  driving  ante, 
mobile  because  of  family  relationship. 

The  owner  of  an  automobile  is  not  liable 
for  the  negligent  wrong  of  his  stepdaughter  in 
driving  it,  merely  because  of  the  family  rela- 
tionship between  them. 

Poffenbarger,  P.,  dissenting. 

Krror  to  Circuit  Gourt,  Wood  County. 

Action  by  C.  N.  Jones  against  James  D. 
Gook.  Directed  verdict  for  the  defendant, 
and  the  plaintiff  brings  errw.  Beversed  and 
remanded. 

T.  A.  Brown  and  C.  N.  BCatheny,  both  of 
Parkersburg,  for  plaintiff  in  error. 

R.  B.  Bills  and  C.  M.  Hanna,  both  of  Park- 
ersburg, for  defendant  in  error. 

MEREDITH,  J.  On  October  24, 1919,  Ivol 
Hickman,  a  stepdaughter  of  defendant,  and 
who  was  then  a  member  of  his  family  and 
under  21  years  of  age,  was  driving  defend- 
ant's automobile  in  returning  from  a  foot- 
ball game  in  Parkersburg.  She  was  the  only 
member  of  defendant's  family  in  the  automo- 
bile, but  had  with  her  a  number  of  her  young 
friends.  At  the  intersection  of  Covert  and 
Sixteenth  streets  she  permitted  defendant's 
automobile  to  run  into  and  practically  de- 
molish plaintiff's  automobile.  Plaintiff  seeks 
recovery  of  damages.  As  the  record  now 
stands,  plaintiff  clearly  showed  that  she  was 
negligent  and  that  plaintiff  was  not  Plain- 
tiff made  a  clear  case  against  her,  but  she 
is  not  made  a  defendant  It  was  also  proved 
that  the  car  she  drove  belonged  to  defendant 
Defendant  introduced  no  evidence,  but  at  the 
conclusion  of  plaintiff's  evidence,  def^idant 
moved  the  court  to  exclude  it  and  to  direct  a 
verdict  for  defendant,  and  this  was  done. 

[1]  Plaintiff's   injury,   the  driver's   negli 
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gence,  and  defendant's  ownership  of  the 
automobile  were  proved.  This  made  a  prima 
facie  case. 

"When  the  plaintiff  has  suffered  injury  from 
the  negligent  management  of  a  yehide,  such 
as  a  boat,  car,  or  carriage,  it  is  sufficient  prima 
facie  evidence  that  the  negligence  was  imputa- 
ble to  the  defendant,  to  show  that  he  was  the 
owner  of  the  thing,  without  proving  affirma- 
tively that  the  person  in  charge  was  the  de- 
fendant's servant.  It  lies  with  the  defendant 
to  show  that  the  person  in  charge  was  not  his 
servant,  leaving  him  to  show,  if  he  can,  that 
the  property  was  ^ot  under  his  control  at  the 
time,  and  that  the  accident  was  occasioned  by 
the  fault  of  a  stranger,  an  independent  contrac- 
tor, or  other  person."  Shearman  &  Redfield, 
Law  of  Negligence  (6th  Ed.)  S  158. 

In  the  case  of  Norrls  v.  Kohler,  41  N.  Y. 
42,  it  was  held  that,  in  an  action  for  causing 
death  in  the  streets  of  a  dty^  charged  to 
have  been  due  to  the  negligence  of  the  de- 
fendant's servants,  evidence  that  the  fatal 
injury  was  occasioned  by  a  runaway  span  of 
horses  and  wagon,  owned  by  the  defendant, 
was  sufficient  to  authorize  a  jury  to  find  per- 
sons in  charge  of  such  horses  and  wagon  to 
be  his  servants.  In  discussing  this  phase  of 
the  evidence,  the  court  says: 

'*The  property  being  proved  to  belong  to  the 
defendant,  it  is  urged  that  a  presumption  aris- 
es that  it  was  in  use  for  his  benefit,  and  on  his 
own  account.  This  argument,  I  think,  is  a 
sound  one.  The  ownership  of  personal  prop- 
erty draws  to  it  the  possession.  The  owner  is 
entitled  to  have  and  to  keep  possession,  and 
no  other  person  can  justly  obtain  possession 
until  some  act  of  authority  from  the  owner  is 
proved.  Ownership  implies  possession,  and 
possession  is  in  subordination  to  title.  No 
proof  was  given  in  the  present  case,  separat- 
ing the  ownership  from  the  possession,  and  the 
presumption  of  law  is  that  the  wagon  and  hors- 
es of  the  defendant  were  in  use  in  his  service 
and  on  his  account.*' 

In  Schaefer  v.  Osterbrink,  67  Wis.  495,  80 
N.  W.  922,  58  Am.  Rep.  876,  it  was  held  that: 

"In  an  action  against  a  father  and  son  joint- 
ly to  recover  for  the  negligence  of  the  son,  a 
minor,  where  It  is  charged  that,  at  the  time 
the  plaintiff  was  injured,  the  son  was  acting 
as  the  servant  of  the  father  it  is  not  error  to 
charge  that  *the  presumption  is  that  a  minor 
child,  living  with  his  father,  and  using  his  team 
and  conveyance  in  and  about  the  business  of 
such  father,  is  acting  in  his  behalf  and  upon  his 
direction,  until  the  contrary  is  made  to  appear 
by  the  evidence;  this  fact  established,  the  bur- 
den to  show  that  his  son  was  not  his  servant 
is  imposed  upon  the  father' — ^where  the  court, 
in  other  parts  of  its  charge,  has  submitted  to 
the  jury  the  question  whether  or  not,  at  the 
time  the  negligence  was  committed,  the  son 
was  in  fact  the  servant  of  his  father." 

See,  also,  Svenson  v.  Steamship  Co.,  57  N. 
T.  108;  McCoun  v.  Railroad  Co.,  66  Barb. 
(N.  Y.)  338;  Lovingston  v.  Baucheus,  34  111. 
App.  544;    6  Thompson,   Commentaries  on 
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Negligence,  §  7659;  1  Cooley,  Torts  (3d  Ed.) 
p.  181. 

[2]  Whether  the  driver  of  defendant's 
automobile,  at  the  time  of  the  accident,  was 
in  his  employment  was  peculiarly  within  his 
knowledge,  and  her  negligence  In  its  use  and 
his  ownership  of  It  being  shown,  the  jury 
could  very  proi)erly  have  found  that  the 
driver  was  his  servant;  the  facts  shown  cre- 
ated a  presumption  that  she  was  in  his  serv- 
ice and  acting  on  his  account,  and  the  case 
should  have  been  submitted  to  the  jury. 

But  there  arises  a  more  serious  question 
on  the  record.  It  can  fairly  be  inferred  from 
the  evidence  that  defendant's  automobile 
was  a  "big  closed"  Hudson  "family  car"; 
that  it  was  acquired  by  him  for  the  use  and 
pleasure  of  his  family,  includhig  his  step- 
daughter ;  that  she  was  accustomed  to  drive 
it  with  his  knowledge  and  consent,  not  only 
generally,  but  also  with  his  permission  on 
this  particular  occasion;  and  that  on  this 
drive  she  was  using  it  for  her  own  pleasure 
and  that  of  her  friends,  one  of  the  very  pur- 
poses for  which  It  was  acquired  and  kept 
Therefore,  the  question  for  decision  is  wheth- 
er the  defendant  is  liable  for  an  accident 
occurring  by  reason  of  the  proved  negligence 
of  his  stepdaughter,  while  driving  his  auto- 
mobile acquired  for  the  purposes  mentioned, 
by  his  permission,  and  for  her  pleasure. 

1.  To  this  question  courts  of  high  order 
make  directly  opposite  answers.  All  agree, 
however,  that  defendant's  liability  depends 
upon  whether  the  driver  of  the  automobile 
was  his  servant  and  engaged  upon  defend- 
ant's business  at  the  time  the  negligent  act 
occurred.  Kayser  v.  Van  Nest,  125  Minn. 
277,  146  N.  W.  1091,  51  L.  R.  A.  (N.  S.)  970 ; 
Hartley  v.  Miller,  165  Mich.  115,  130  N.  W. 
336,  33  L.  R.  A.  (N.  S.)  81;  McNeal  v.  Mc- 
Kain.  Sa  Okl.  449.  126  Pac.  742,  41  Ia  R.  A. 
(N.  S.)  775;  Birch  v.  Abercrombie,  74  Wash. 
486,  133  Pac.  1020,  60  L.  R.  A.  (N.  S.)  59; 
Griffin  V.  Russell,  144  Ga.  275,  87  S.  E3.  10, 
L.  R.  A.  1916F,  216,  Ann.  Cas.  1917D,  994: 
Van  Blaricom  v.  Dodgson,  220  N.  T.  Ill,  115 
N.  B,  443,  U  R.  A.  1917F,  863;  Doran  v. 
Thomsen,  76  N.  J.  Law,  754,  71  AtL  296,  19 
U  R,  A.  (N.  S.)  335,  131  Am.  St.  Rep.  677; 
Missell  V.  Hayes,  86  N.  J.  Law,  348,  91  AtL 
322;  King  ▼.  Smythe,  140  Tenn.  217,  204 
S.  W.  296,  L.  R.  A.  1918F,  293;  Arkln  v. 
Page,  287  lU.  420,  123  N.  B.  30,  5  A.  L.  R. 
216. 

[6]  2.  The  defendant  could  not  be  held  lia- 
ble for  the  negligent  wrong  of  his  stepdaugh- 
ter merely  because  of  the  family  relation 
between  them.  Blair  v.  Broadwater,  121 
Va.  301,  93  S.  B.  632,  L.  R.  A.  1918A,  1011 ; 
Cohen  v.  Meador,  119  Va.  429,  88  S.  E.  876; 
Smith  T.  Jordan,  211  Mass.  269,  97  N.  E.  761 ; 
Mirick  V.  Suchy,  74  Kan.  715,  87  Pac.  1141, 
11  Ann.  Cas.  366. 

[91  3.  An  automobile  is  not  per  se  such  a 
dangerous  agency  that  its  owner  is  liable  for 
injuries  on  a  highway  Inflicted,  while  being 
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driven  by  another,  irrespective  of  the  rela- 
tionship of  master  and  servant,  or  of  prinr 
cipal  and  agent  On  this  proposition  we 
believe  there  is  little  disagreement,  though 
we  have  no  doubt  that  the  dangerous  char- 
acter of  the  automobile  has  had  a  very  im- 
portant bearing  on  the  decisions. 

[4]  4.  It  necessarily  follows  that,  unless 
the  driver  of  defendant's  car  at  the  time  of 
the  injury  was  in  his  service,  the  defendant 
is  hot  liabla  The  authorities  cannot  be 
reconciled.  In  the  leading  case  of  Doran  y. 
Thomsen,  supra,  a  case  very  similar  to  the 
case  at  bar,  the  court  held  that  the  owner 
was  not  'liable.  In  that  case  the  daughter, 
who  was  the  driver,  was  the  only  member  of 
defendant's  family  In  the  automobile.  In  the 
later  case  of  Mlssell  v.  Hayes,  supra,  a  son 
of  the  defendant  was  driving  the  automobile, 
and  with  him  at  the  time  of  the  accident 
were  the  defendant's  wife  and  daughter,  and 
two  guests.  The  court  diiferentiatefl  that 
case  from  the  case  of  Doran  v.  Thomsen,  in 
that  in  the  Mlssell  Case  there  were  members 
of  defendant's  family  In  the  automobile  other 
than  the  driver,  and  held  that  it  was  a  ques- 
tion for  the  Jury  to  determine  whether  the 
son,  while  driving  the  automobile,  was  the 
father's  servant  on  the  father's  business,  say- 
ing: 

"It  was  within  the  scope  of  the  father's  busi- 
ness to  furnish  his  wife  and  daughter,  who  were 
living  with  him  as  members  of  his  immediate 
family,  with  outdoor  recreation  just  the  same 
as  it  was  his  business  to  furnish  them  with  food 
and  clothing,  or  to  minister  to  their  health  in 
other  ways" 

— and  affirmed  a  judgment  in  favor  of  the 
plaintiff.  This  view  is  sustained  In  the  fol- 
lowing cases:  Denison  v.  McNorton,  228 
Fed.  401,  142  G.  G.  A.  631;  Lemlse  v.  Ady, 
(Iowa,  1916)  159  N.  W.  1011;  Collinson  v. 
Cutter,  186  Iowa,  276,  170  N.  W.  420;  UphoflP 
V.  McCormick.  139  Minn.  392,  166  N.  W.  788; 
Stowe  V.  Morris,  147  Ky.  386,  144  S.  W.  52, 
39  L.  R.  A.  (N.  S.)  224 ;  McNeal  v.  McKain, 
33  Okl.  449,  126  Pac.  <42,  41  L.  R.  A.  (N.  S.) 
775. 

We  see  no  possible  ground  of  difference 
concerning  the  owner's  liability,  whether 
there  be  but  one  member  of  the  family  or 
all  members  of  the  family  in  the  automobile 
at  the  time  of  the  negligent  injury.  If  the 
father  makes  it  his  business  or  affair  to  fur- 
nish members  of  his  family  with  an  auto- 
mobile for  family  use,  and  he  maintains  it 
for  that  purpose,  Just  the  same  as  it  is  his 
business  to  furnish  them  with  food  and  cloth- 
ing or  to  minister  to  their  health  in  other 
ways,  then  he  is  in  the  furtherance  of  that 
business  just  as  surely,  when  a  single  mem- 
ber of  the  family  is  driving  it  for  his  own 
pleasure  and  convenience,  as  If  all  the  family 
were  riding  in  it.  Counsel  for  defendant  say 
that  defendant  Is  not  liable  for  the  negli- 
gence of  the  stepdaughter  in  the  operation  of 
the  automobile  in  the  present  case,  because 


It  was  none  of  his  affair ;  but  we  hold  fhat 
he  made  it  his  affair  by  maintaining  the  au- 
tomobile for  the  very  purpose  for  which  she 
was  using  it  at  the  time  of  the  injury.  He 
owned  the  machine  and  had  the  right  to  say 
where,  how,  and  by  whom  it  might  be  used, 
and  Impliedly,  if  not  expressly,  authorized 
the  use  to  which  it  was  put  when  the  acci- 
dent occurred.  The  doctrine  of  agency  is 
not  confined  to  merely  commercial  business 
transactions,  but  extends  to  cases  where  the 
father  maintains  an  automobile  for  family 
use,  with  a  g^ierai  authority,  expressed  or 
implied,  that  it  may  be  used  for  the  comfort, 
convenience,  pleasure,  and  entertainment  or 
outdoor  recreation  of  members  of  the  own- 
er's family.  This  view  accords  with  the 
great  weight  of  authority  and  is  sustained 
by  Kayser  v.  Van  Nest;  Stowe  v.  Morris; 
McNeal  v.  McKain;  Birch  v.  Abercrombie; 
Smith  V.  Jordan;  Griffin  v.  Russell;  Deni- 
son V.  McNorton — all  cited  supra.  Also, 
Crittenden  v.  Murphy,  36  CaL  App.  803,  173 
Pac.  595;  Tyree  v.  Tudor,  181  N.  O.  214,  106 
S.  B.  675 ;  Davis  v.  Littlefield,  97  S.  C.  171, 
81  S.  B.  487;  Johnson  v.  Smith,  143  Minn. 
350,  173  N.  W.  675;  Benton  v.  Regeser,  20 
Ariz.  273,  179  Pac.  966;  Boes  v.  Howell,  24 
N.  M.  142,  173  Pac.  966,  L.  R.  A.  1918P,  288. 
This  view  was  also  applied  in  cases  of 
horse-drawn  vehicles,  decided  before  the  in- 
troduction of  the  automobile.  Schaefer  v. 
Osterbrink,  67  Wis.  495,  30  N.  W.  922,  58 
Am.  Rep.  875;  Lashbrook  v.  Patten,  1  Duv. 
(Ky.)''3X6.  It  is  not  a  new  graft  on  the  law 
of  agency.  It  is  merely  applying  old  prin- 
ciples to  new  conditions.  There  are  practi- 
cal considerations  involved  to  which  courts 
cannot  dose  their  eyes.  This  doctrine  puts 
the  financial  responsibility  of  the  owner  be- 
hind the  automobile  while  it  is  being  used  by 
a  member  of  the  family  (who  is  likely  to  be 
financially  irresponsible),  in  furtherance  of 
the  business  and  purposes  for  which  it  is 
maintained.  The  Supreme  Court  of  Tennes- 
see, in  the  case  of  King  v.  Smythe,  140  Tenn. 
217,  204  S.  W.  296,  L.  R.  A,  1918F,  293,  has 
tersely  stated  the  doctrine  and  we  quote  with 
approval  from  the  opinion  in  that  case: 

"If  a  father  purchases  an  automobile  for  the 
pleasure  and  entertainment  of  his  family,  and, 
as  Dr.  Smythe  did,  gives  his  adult  son,  who  is 
a  member  of  his  family,  permission  to  use  it 
for  pleasure,  except  when  needed  by  the  father, 
it  would  seem  perfectly  dear  that  the  son  is 
in  the  furtherance  of  this  purpose  of  the  father 
while  driving  the  car  for  his  own  pleasure.  It 
is  immaterial  whether  this  purpose  of  the  fa- 
ther be  called  his  business  or  not.  The  law 
of  agency  is  not  confined  to  business  trans- 
actions. It  is  true  that  an  automobile  is  not  a 
dangerous  instrumentality  so  as  to  make  the 
owner  liable,  as  in  the  case  of  a  wOd  animal 
loose  on  the  streets;  but,  as  a  matter  of  prac- 
tical justice  to  those  who  are  injured,  we  can* 
not  close  our  eyes  to  the  fact  that  an  automobile 
possesses  excessive  weight,  that  it  is  capable 
of  running  at  a  rapid  rate  of  apeed,  and  when 
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moving  rapidly  apon  the  streets  of  a  populous 
city,  it  is  dangerous  to  life  and  limb  and  must 
be  operated  with  care.  If  an  instrumentality 
of  this  kind  is  placed  in  the  hands  of  his  fami- 
ly by  a  father,  for  the  family's  pleasure,  com- 
fort, and  entertainment,  the  dictates  of  natural 
justice  should  require  that  the  owner  should  be 
responsible  for  its  negligent  operation,  because, 
only  by  doing  so,  as  a  general  rule,  can  sub- 
stantial justice  be  attained.  A  judgment  for 
damages  against  an  infant  daughter  or  an  in- 
fant son,  or  a  son  without  support  and  with- 
out property,  who  is  living  as  a  member  ot  the 
family,  would  be  an  empty  form.  The  father, 
'  as  owner  of  the  automobile  and  as  head  of  the 
family,  can  prescribe  the  conditions  upon  which 
it  may  be  run  upon  the  roads  and  streets,  or 
he  can  forbid  its  use  altogether.  He  must 
know  the  nature  of  the  instrument  and  the 
probability  that  its  negligent  operation  will  pro- 
duce injury  and  damage  to  others.  We  think 
the  practical  administration  of  justice  between 
the  parties  is  more  the  duty  of  the  court  than 
the  preservation  of  some  esoteric  theory  con- 
cerning the  law  of  principal  and  agent.  If  own- 
ers of  automobiles  are  made  to  understand  that 
they  will  be  held  liable  for  injury  to  person  and 
property,  occasioned  by  their  negligent  oper- 
ation by  infants  or  others  who  are  financiaUy 
irresponsible,  they  will  doubtless  exercise  a 
greater  degree  of  care  in  selecting  those  who 
are  permitted  to  go  upon  the  public  streets 
with  such  dangerous  instrumentalities.  An  au- 
tomobile cannot  be  compared  with  golf  sticks 
and  other  small  articles  bought  for  the  pleas- 
ure of  the  family.  They  are  not  used  on  public 
highways,  and  are  not  of  the  same  nature  of 
automobiles." 

For  the  foregoing  reasons,  we  reverse  the 
.   judgment,  set  aside  the  verdict*  and  grant 
the  plaintiff  a  new  triaL 

POFFENBARGER,  P.  (dissenting).  Al- 
though finstalned  by  an  apparent  weight  of 
authority,  this  decision,  in  my  opinion,  con- 
travenes fundamental  principles  of  the  laws 
of  agency  and  master  and  servant  and  the 
mle  respondeat  superior.  In  running  an 
automobile  for  his  or  her  own  pleasure,  a 
son,  daughter,  or  other  member  of  a  family 
cannot  legally  be  the  servant  or  agent  of  an- 
other person,  even  though  such  other  person 
be  the  head  of  the  family  and  owner  of  the 
car.  Action  by  one  person  for  his  own  bene- 
fit or  pleasure  is  legally  incompatible  with 
service  or  agency  for  another,  in  the  perform- 
ance of  the  act  Service  necessarily  Implies 
the  doing  of  something  for  another,  not  for 
the  actor.  It  involves  two  persons,  the  mas- 
ter and  the  actor.  Agency  generally  in- 
volves three,  the  actor,  the  person  for  whom 
he  acts,  and  the  person  affected  by  the  act 
authoritatively  done.  Both  relations  have 
their  legal  limitations.  One  acting  for  him- 
self alone  can  Hb  neither  servant  nor  agent  of 
another. 
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That  the  head  of  the  family  or  some  other 
member  of  it  owns  and  keeps  the  car  for  the 
use  of  the  family  and  permits  all  members 
thereof  .to  operate  it  at  their  pleasure,  or 
that  he  purchased  and  maintains  it  for  such 
purpose  and  one  member  thereof  occasionally 
or  generally  drives  it  with  others  riding  in  it, 
cannot  change  the  principles  of  law.  When 
he  alone  is  driving  it  and  riding  in  it,  for  his 
own  pleasure  or  about  his  own  business,  he 
cannot  be  serving  or  acting  for  anybody  but 
himself.  If,  while  he  drives  it,  the  car  car- 
ries other  members  of  the  family,  he  may  be. 
How  he  obtained  the  use  of  some  other  per- 
son's car,  or  the  motive  of  such  other  person, 
in  its  purchase,  ownership,  or  maintenance, 
is  entirely  too  remote  to  affect  the  question 
of  agency  or  service.  These  circumistances 
and  the  dose  relationship  of  the  parties  add 
to  and  emphasize  the  probative  force  and  ef- 
fect of  evidence  of  service  or  agency,  but 
they  are  not  of  themselves  such  evidence. 
The  same  observation  is  true  of  the  relation 
of  master  and  servant  If  the  driver  is  the 
chauffeur  of  the  owner  or  other  employee  in 
charge  of  his  car,  there  may  be  a  rebuttable 
presumption  that  he  was  using  it  in  his  mas- 
ter's business,  but  nothing  more.  On  proof 
that  he  was  not,  the  relation  may  re-enforce 
evidence  that  he  was,  but  beyond  that,  it 
signifies  nothing.  Such  Is  the  uniform  hold- 
ing in  cases 'in  which  close  relationship  of 
parties  is  invoked,  as  evidence  of  fraud. 

In  Goff  V.  Clarksburg  Dairy  Co.,  86  W.  Va. 
287,  103  S.  E.  58,  liability  was  not  predicated 
on  the  mere  relation  of  the  parties  to  each 
other.  It  was  put  upon  the  ground  of  evi- 
dence of  use  of  the  car,  at  the  time,  within 
the  scope  of  the  servant's  employment  as  de- 
fined by  an  informal  contract  and  the  mode 
of  its  execution.  In  agency,  one  person  must 
be  doing  something  for  another,  not  merely 
for  himself.  Mechem,  Agency,  f  ^;  Clark 
&  Skyles,  Agency,  |  1 ;  Bonv.  Law  Diet  title 
"Agent"  The  same  principle  governs  in 
master  and  servant  If  the  owner  of  the  car 
has  a  purpose  In  allowing  a  member  of  his 
family  to  use  it  for  his  own  purposes,  the 
purpose  of  the  former  is  necessarily  merged 
in  that  of  the  latter.  It  is  merely  subordi- 
nate when  the  two  purposes  coincide.  One 
must  be  dominant  and,  when  the  car  Is  nm- 
nlng,  the  dominant  one  is  that  of  the  driver. 
The  car  serves  his  purpose  merely  with  the 
consent  of  the  owner,  just  as  much  as  if  It 
had  been  loaned  or  hired  to  any  stranger. 
In  view  of  these  fundamental  principles  of 
law,  several  of  the  cases  referred  to  in  the 
majority  opinion  would  deny  right  of 
recovery  upon  the  facts  disclosed  here,  and, 
in  my  opinion,  they  rest  upon  solid  legal 
ground. 

New  laws  should  be  made  by  the  Xicglsla- 
tures,  not  the  courts 
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ALFRED  V.  SNYDER.     (No.  4406.) 

(Bapreme  Covii  of  Appeals  of  West  Yirginia. 

Aprfl  11,  1922.) 

(Byllahut  by  the  Court,) 

1.  Work  and  labor  ^=s>7(l)— Preeumptlon  that 
sorvioes  rondered  for  member  of  family  are 
gratuitous  generally  limited  to  members  living 
together. 

Where  serrices  are  rendered  between  mem- 
bers of  the  same  family,  there  is  a  presumption 
that  they  are  rendered  gratuitously,  but  gener- 
ally such  presumption  applies  only  to  persons 
who  are  liring  together  as  members  of  the  same 
family,  and  not  to  persons,  though  related,  who 
do  not  so  live  together. 

2.  Work  and  labor  ^=928(3),  ^0(2)— In  neph- 
ew's action  against  unole  for  sorvioee  ren- 
dered, defended  as  having  beoa  gratuitous, 
evidence  hold  to  oupport  a  verdict  for  plain* 
tiff. 

At  the  age  of  12  years,  plaintiff,  who  lived 
with  bis  parents,  began  working  on  his  uncle's 
farm  about  a  quarter  of  a  mile  away.  He  con- 
tinued such  work  for  the  most  part  until  he  was 
42  years  old,  performing  substantial  and  benefi- 
cial services,  for  the  last  7  years  having  prac- 
tically the  entire  management  of  his  uncle's  600 
acres  of  land,  including  the  raising  and  har- 
vesting of  crops,  and  care  of  about  50  head 
of  live  stock;  during  part  of  this  period  he 
received  from  the  farm  small  .quantities  of 
potatoes,  pasture  for  a  cow  and  colt,  and  some 
timber.  He  made  his  home  with  his  parents  un- 
til he  was  married,  at  the  age  of  22,  and  then 
he  and  his  wife  continued  living  with  them  for 
about  6  years,  when  he  moved  with  his  family 
into  and  maintained  a  home  of  his  own  during 
the  remainder  of  his  period  of  service,  at  vari- 
ous places,  varying  from  one  to  three  miles 
from  his  uncle's  farm.  For  the  last  several 
years  of  service,  he  spent  a  considerable  por- 
tion, but  not  all,  of  his  nights  at  his  uncle's 
home,  on  account  of  his  uncle's  feeble  condi- 
tion, there  being  no  one  else  to  care  for  him 
At  night  except  that  for  part  of  the  time  a  nurse 
was  employed.  In  an  action  by  plaintiff  against 
the  uncle  for  services  rendered,  the  defendant 
claimed  that  during  the  80  years  of  service, 
plaintiff  was  a  member  of  his  family,  and  that 
the  services  were  rendered  gratuitously;  such 
issue  was  properly  submitted  to  the  jury,  and 
there  being  sufficient  evidence  to  support  the 
verdict,  It  wiU  not  be  set  aside. 

Error   to    Oircuit   Court,    Lewig   Gounty. 

Action  by  Harry  S.  Alfred  against  J.  P. 
Snyder.  Verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  brings  error.  Af- 
firmed. 

Brannon,  Stathers  &  Statbers,  of  Wes- 
ton, for  plaintiff  in  error. 

Charles  P.  Swint,  of  Weston,  for  defend- 
ant in  error. 

MEREDITH,  J.  Upon  notice  and  verified 
account,  plaintiff,  on  March  10,  1921,  moved 
the  circuit  court  of  Lewis  county  for  judg- 


ment for  $14,800.  Of  this  amount  $18,725 
is  for  services  rendered  by  plaintiff  for  de- 
fendant, as  an  employee  upon  his  farm  dur- 
ing the  years  1891  to  February,  1921,  inclu- 
sive; $300  for  money  paid  for  defendant; 
and  $775  for  services  rendered  by  plaintiff's 
minor  son  for  the  years  1916  to  1920,  inclu- 
sive. Defendant  pleaded  nonassumpait,  the 
statute  of  limitations,  and  also  filed  offsets 
amounting  to  $15,000,  in  which  he  seeks  re- 
covery for  "use,  rent,  and  occupfation  of 
farm!'  for  the  years  1892  to  February.  1921, 
inclusive,  $14,750,  and  for  ''use  of  eilo  ma- 
chine cutter,"  $250.  The  charges  of  eadi 
party  are  made  at  so  much  per  year,  cover- 
ing services  on  the  one  hand,  and  use,  rent, 
and  occupation  of  the  farm,  on  the  other. 
The  jury  returned  a  verdict  for  plaintiff  for 
$6,906.39,  which  the  court  refused  to  set 
aside.  Judgment  was  entered  on  the  ver- 
dict, and  defendant  seeks  reversal  here  on 
writ  of  error. 

The  defendant  made  various  assignments 
of  error;  all  but  one  have  been  practically 
abandoned.  The  only  one  relied  on  is  that 
the  verdict  is  contrary  to  the  law  and  the 
evidence. 

[1,2]  Plaintiff  is  defendant's  nephew;  his 
mother,  now  deceased,  was  defendant's  sla- 
ter. At  the  time  of  trial,  plaintiff  was  42 
and  defendant  82  years  of  age.  In  1891  de- 
fendant and  his  brother,  Hezekiah  Snyder, 
were  the  owners  of  a  600-acre  farm  located 
about  three  miles  from  Weston,  upon  which 
they  resided.    The  two  were  never  married. 

Hezekiah  died  in  October,  1914.  The  de- 
fendant, upon  his  brother's  death,  became 
sole  owner  of  the  farm,  probably  by  wUl, 
though  how  is  not  affirmatively  shown.  De- 
fendant has  continued  to  reside  there  ever 
since.  In  1891  plaintiff  lived  with  his  par- 
ents on  a  farm  about  a  quarter  of  a  mile 
from  the  defendant's  residence.  He  was 
then  about  12  years  old.  That  year  he  wa- 
tered upon  the  service  for  which  he  claims 
compensation  in  this  action.  The  exact  na- 
ture of  the  arrangement  under  which  plain- 
tiff entered  this  service  is  not  dear.  Plain* 
tiff  testifies  that  the  two  Hndes  hired  him 
and  that  he  expected  compensation,  but  that 
the  amount  was  not  fixed.    Defendant  says: 

''He  came  there  while  a  small  boy  *  •  • 
jnst  like  other  boys,  running  around,  fishing 
about  the  place,  and  continued  to  ran  aroand, 
was  one  of  the  family  almost,  in  fact  I  had 
no  family  and  liked  to  have  a  little  fellow 
around" 

— but  substantially  denies  that  there  was 
any  understanding  between  them  then  that 
plaintiff  was  to  be  paid  for  his  services. 
Whether  there  was  any  understanding  be- 
tween them  then,  or  if  there  was,  what  It 
may  have  been,  is  not  so  material.  The  rec- 
ord shows  that,  for  a  period  of  about  13 
years,  from  1891  to  1902,  the  date  of  i^ain- 
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tiff's  marriage,  he  lived  with  his  parents  and 
worked  tar  d^endant  and  his  brother,  Hez- 
ekiah,  on  the  farm,  doing  at  first  the  light 
work  usually  done  by  boys,  and  as  he  grew 
older  and  stronger  he  made  a  "full  hand," 
performing  all  kinds  of  hard  farm  work. 
IV>r  some  six  years  after  plaintiff's  marriage, 
he  and  his  wife  lived  with  his  father,  and  he 
continued  to  work  for  his  uncles  on  their 
farm.  In  1904  he  formed  a  partnership  in 
the  lumber  and  planing  mill  business,  but 
he  seems  to  have  spent  a  considerable  part 
of  his  time  working  on  the  farm,  hiring  some 
one  to  perform  his  share  of  the  work  in  the 
firm.  This  firm  continued  till  about  1912, 
when  it  failed.  PlaintiflTs  account  from  1901 
to  1904  calls  for  $250  per  year ;  from  1905  to 
1907,  for  $300  per  year;  and  from  1908  to 
1912,  for  $350  per  year.  As  these  items  were 
under  the  court's  instructions  barred  by  the 
statute  of  limitations,  they  were  not  carried 
Into  verdict  and  judgment,  but  they  clearly 
indicate  the  value  which  plaintiff  placed  on 
his  services  for  that  period.  About  1008 
plaintiff  moved  with  his  wife  and  children  to 
"W^ton  and  shortly  thereafter  to  a  place 
near  Polk  Greek  Bridge  and  nearer  the  de- 
ftodant's  residence,  then  to  near  Gee  Lick 
Road. 

At  this  time  be  walked  a  distance  of  a 
mile  or  two  daily  to  work  on  defendant's 
farm.  It  is  well  established  that  his  duties 
included  the  raising  of  feed  and  grain,  build- 
ing of  fences,  repairing  buildings  and  ma- 
chinery, ploughing  and  the  usual  farm  work, 
and  defendant  admits  these  were  performed 
in  a  satisfactory  manner.  Plaintiff  did  not 
at  any  time  move  his  family  to  the  Snyder 
farm,  nor  did  he  stay  there  prior  to  the 
death  of  his  uncle  Hezekiah,  except  occasion- 
ally to  eat  a  meal,  and  possibly  now  and 
then  to  spend  a  night  there.  In  no  sense 
could  it  be  said  that,  during  the  period  from 
1891  to  1914,  he  made  the  Snyder  home  his 
home.  Plaintiff  had  a  home  of  his  own  at 
his  father's  from  1891  to  about  1908,  when 
he  moved  to  Weston,  and  has  kept  and  main- 
tained a  home  for  his  family,  consisting  of 
his  wife  and  five  children,  since  that  time  at 
the  places  already  stated,  and  in  walking 
distances  to  the  defendant's  farm. 

It  appears  that  his  Uncle  Hezekiah  was  a 
very  vigorous  man  practically  up  to  the  date 
of  his  death  at  the  age  of  82  years,  and  was 
a  hard  worker,  the  defendant  not  being  so 
vigorous,  and  that,  after  Hezekiah  died,  the 
defendant  was  not  able  to  do  much  work  on 
the  farm  and  the  plaintiff  spent  nearly  all 
his  time  looking  after  defendant's  interests. 
With  the  aid  of  hired  hands  he  built  three 
silos,  yearly  planted  about  18  acres  of  corn 
und  filled  them,  raised  com,  wheat,  oats, 
harvested  the  hay  crop,  cared  for  some  50 
head  of  live  stock,  principally  cattle,  and  ren- 
dered himself  useful  in  all  the  ways  famUiar 
to  those  who  live  on  farms  or  who  know 
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what  those  ways  are.  On  account  of  the 
feeble  condition  of  the  defendant,  plaintiff 
took  practical  management  of  the  farm  work', 
though  the  defendant  was  the  "bos&"  He 
sold  stock  from  time  to  time  but  always  ac- 
counted to  the  defendant  therefor.  During 
this  period  he  frequently  stayed  at  night  at 
defendant's  home,  and  especially  so  while  de- 
fendant was  sick.  The  housework  was  done 
chiefly  by  two  daughters  of  defendant's  half- 
brother,  Peter  Snyder,  who  made  frequent 
trips  to  the  house.  Defendant  for  some 
months  had  a  nurse.  The  two  nieces  and 
nurse  were  paid  for  their  services,  though 
the  amount  paid  the  nieces  was  very  little. 
But  'the  real  burden  of  looking  after  defend- 
ant was  borne  by  plaintiff.  He  managed  the 
farm,  looked  after  the  buildings,  fencing, 
machinery,  crops,  and  live  stock.  During  his 
30  years  of  service  he  added  very  materially 
to  defendant's  wealth.  The  defendant  at- 
tempted to  show  that  the  plaintiff  had  the 
use  of  the  farm  products  and  thus  main- 
tained his  family ;  that  In  that  way  he  had 
been  fully  compensated  for  his  work;  that 
he  had  pasture  for  his  cow  and  a  colt  part 
of  the  time  and  had  the  use  of  a  farm  trac^ 
tor  for  two  seasons,  which  plaintiff  used  in 
operating  a  threshing  machine,  and  used  some 
timber  from  the  farm  in  building  a  house. 
But  we  think  the 'plaintiff  has  shown  that 
what  little  he  got  from  the  farm  was  credited 
to  the  defendant  in  his  account ;  while  it  does 
not  appear  on  the  itemized  account,  it  was 
taken  into  consideration  in  making  it  up. 
Besides,  it  is  shown  that  the  farm  products 
obtained  by  plaintiff  consisted  of  a  few  bush- 
els of  potatoes  for  some  years,  a  little  grain, 
and  the  timber  used  was  not  a  material 
amount  and  was  fully  paid  for.  The  services 
performed  by  plaintiff  were  of  too  substap.- 
tial  a  nature  for  us  to  believe  that  either 
party  considered  them  paid  for  in  the  man- 
ner claimed  by  the  defendant 

The  defendant  claims  that  plaintiff  was  a 
member  of  his  family.  He  swears  he  aMays 
considered  him  ''as  one  of  the  family  almost" 
He  may  have  been  "almost"  a  member  of  his 
family,  but  not  sufficiently  so  for  his  pur- 
poses in  this  case.  In  attempting  to  show 
that  plaintiff  never  expected  pay  for  his  serv- 
ices, the  defendant  offered  evidence  to  the 
effect  that  plaintiff  became  a  bankrupt  about 
1912  and  did  not  list  in  his  assets  any  ac- 
count against  the  defendant;  but  If  plaintiff 
were  a  member  of  defendant's  family,  it  Is 
rather  strange  that  he  and  his  wife  and 
children  were  never  invited  to  live  on  the 
600  acres,  and  especially  so  at  that  trying 
period.  It  appears  that  his  bankruptcy  was 
due  to  his  partnership  in  the  timber  business, 
but  it  is  quite  possible  that  his  constant  and 
faithful  service  to  the  defendant  without 
receiving  compensation  ther^or  as  he  ought 
to  have  done,  may  have  very  materially  con- 
tributed to  his  misfortune.    Plaintiff  moved 
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a  number  of  times,  first  Into  rented  property 
and  then  into  a  house  he  built  for  himself, 
but  never  upon  defendant's  farm.  True, 
plaintiff  stayed  with  defendant  at  his  farm 
for  a  considerable  period  during  the  last 
five  years  of  service,  working  for  him  in  the 
day  time  and  caring  for  him  at  night,  but 
this  was  all  for  the  benefit  of  the  defendant 
The  defendant  was  too  feeble  to  attend  to 
his  farm,  in  fact,  too  frail  to  take  care  of 
himself.  He  is  an  old  man,  he  was  alone, 
and  plaintiff  thought  it  unsafe  for  defendant 
to  remain  alone  at  night.  We  cannot  say,  as 
a  matter  of  law,  that  plaintlfC  at  any  time 
during  his  period  of  30  years  of  service  for 
defendant  was  a  member  of  his  family. 
There  is  no  showing  of  that  personal  touch 
or  that  spirit  of  affection  which  impels  mem- 
bers of  one  family  to  work  for  the  pleasure 
and  benefit  of  all. 

True,  plaintiff  rendered  no  bill  for  his  serv- 
ices during  his  period  of  service^  but  he  kept 
an  account  of  his  services,  and  when  he  final- 
ly asked  defendant  for  payment,  defendant 
asked  him  to  render  him  a  bill.  Before  do- 
ing so,  however,  he  offered  him  $1,000,  which 
defendant  claims  was  in  the  nature  of  a 
gratuity.  At  that  time  plaintiff  was  about 
to  buy  a  farm  in  Ohio  and  needed  money  for 
his  purchase.  The  request  defendant  made 
for  an  account  of  plaintiff's  demand  and  his 
admissions  that  he  expected  to  compensate 
him  over  and  above  what  he  proposed  giving 
his  other  relations,  and  his  testifying  that 
plaintiff  had  been  a  good  ''servant,"  all  tend 
to  show  that  the  defendant. expected  in  some 
way  to  pay  hipi  for  his  services. 

Another  circumstance  repels  the  Inference 
of  family  relationship.  In  this  suit  defend- 
ant filed  offsets  against  the  plaintiff  for  $15,- 
000.  Offsets  imply  a  contract.  The  defend- 
ant said  in  effect  that  he  did  not  owe  the 
plaintiff,  but  even  if  he  did  owe  him  any 
part  of  plaintifTs  demand,  yet  the  plaintiff 
owed  him  $15,000  for  use,  rent,  and  occupa- 
tion of  his  farm  and  the  use  of  a  silo  ma- 
chine cutt^  and  which  sum  he  had  promised 
to  pay.  By  filing  his  offsets,  he  in  effect 
sued  the  plaintiff  therefor  upon  an  alleged 
contract. 

'*Where  a  party  defends  against  a  claim  for 
services,  on  the  score  of  relationship,  and  that 
the  services  were  compensated  by  paternal  care, 
etc.,  he  should  not,  by  his  pleading,  claim  a  set- 
off for  board,  etc.;  such  charges  imply  that 
there  was  a  contract  between  the  parties." 
Schwarz  v.  Scbwarz,  26  111.  81. 

We  think  that,  considering  the  nature  of 
plaintiff's  demand  and  defendant's  offsets, 
the  defendant  practically  admitted  that  the^e 
«vas  a  contract  between  them.  Whether 
there  was  an  express  promise  to  pay  plain- 
tiff is  not  important;  an  implied  promise 
was  Just  as  effectual  and  binding.  The 
plaintiff  performed  valuable  services;    the 


defendant  knowingly  accepted  them  and 
greatly  benefited  thereby,  and  the  law  im- 
plies on  the  part  of  the  defendant  a  prom- 
ise that  he  would  pay  a  reasonable  compen- 
sation therefor.  The  Jury  was  so  Instructed 
and  it  so  found. 

When  defendant  was  rendered  the  account 
by  plaintiff,  he  said,  in  substance,  that  the 
items  for  the  earlier  years  of  service  were  all 
right,  at  least  he  had  no  substantial  objec- 
tion to  them.  They  started  at  $25  per  year 
and  gradually  Increased  to  $400  per  year  up 
to  the  year  1914,  when  plaintiff  charged  for 
the  years  1914  to  1919  inclusive  at  the  rate 
of  $1,200  per  year,  and  for  1920,  $1,400  per 
year,  and  for  the  months  of  January  and 
February,  1921,  at  $125  per  month.  We 
think  the  charges  for  the  last  seven  years 
have  been  the  cause  of  this  litigation.  The 
defendant  is  an  old  man.  He  doubtless  re- 
called the  many  years  when  farm  hands 
worked  from  sunup  to  simdown,  and  often 
far  into  the  night  for  60  cents  per  day ;  and 
when  plaintiffs  account  was  presented  him 
we  do  not  wonder  that  he  pronounced  it 
"preposterous."  We  can  almost  hear  him 
say  it  It  aroused  his  indignation,  and  he 
pronounced  it  a  fraud  and  averred  he  did 
not  owe  the  plaintiff  anything.  But  other 
farmers,  the  evidence  shows;  during  this 
same  period,  paid  equal  or  even  higher  wages. 
Doubtless  they  complained,  too,  but  they 
paid  nevertheless.  What  employer  of  labor 
has  not  c<Hnplained  In  the  last  several  years? 
But  living  expenses  have  been  high,  and  la- 
borers could  not  afford  to  work  at  former 
rates;  nor  could  the  defendant  reasonably 
expect  plaintiff  to  do  so.  The  evidence  Jus- 
tifies the  plaintiff  in  the  amount  claimed,  and 
the  amount  of  the  verdict  is  fully  supported 
by  the  evidence  of  competent  businessmen 
and  farmers,  familiar  with  farm  work  and 
farm  wages,  and  we  are  satisfied  it  is  moral- 
ly Just  The  defendant,  by  pleading  the  stat- 
ute of  limitations,  has  deprived  the  plaintiff 
of  more  than  half  of  his  claim — ^hls  services 
for  more  than  25  years — and  we  would  not 
do  him  further  injustice  by  reversing  the 
Judgment  and  setting  aside  the  verdict,  un- 
less the  law  so  commands. 

It  is  strenuously  insisted  by  defendant's 
counsel  that  plaintiff  was  a  member  of  de- 
fendant's family ;  that  this  is  shown  by  the 
blood  relation  existing  between  them  and  by 
the  circumstances  detailed,  and  that  if  plain- 
tiff was,  In  fact,  a  member  of  defendant's 
family,  then  it  is  presumed  that  the  services 
performed  by  him  were  gratuitous,  and  that 
the  evidence  offered  by  the  plaintiff  is  insuf- 
ficient to  overcome  that  presumpticm.  In 
determining  questions  of  this  character,  kin- 
ship by  blood  often  plays  an  important  part : 
but  one  may  be  a  member  of  a  family  with- 
out being  connected  by  blood  or  marriage  to 
any  members  of  it    Again,  one  may  be  ever 
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flo  dosely  related  by  blood  to  the  members 
of  a  family,  yet  in  the  legal  sense  in  which 
it  is  involved  in  this  case,  not  be  a  member 
of  the  family.  And  there  must  be  something 
more  than  mere  living  together,  as  a  mere 
lodger  or  boarder  in  the  family  would  not 
by  that  tSLCt  alone  be  a  member  of  It  Can 
we  say  that  plaintiff  was  a  member  of  de- 
fendant's family  while  he  continued  to  live 
in  his  father's  family  and  did  not  make  his 
home  with  the  defendant?  Or  was  he  a  mem- 
her  of  defendant's  family  while  he  lived  in 
a  separate  house  with  his  wife  and  five 
children?  Until  he  was  married,  plaintiff 
was  certainly  a  member  of  his  father's  fam- 
ily :  and  after  he  moved  into  a  house  of  his 
own  he  was  certainly  a  member  of  his  own 
family.  It  is  rather  incongruous  to  say  he 
was  a  member  of  defendant's  family  in  a 
separate  house  and  at  a  distant  place,  and 
at  the  same  time  also  a  member  of  his  fath- 
er's family  or  his  own. 

We  cannot  say,  as  a  matter  of  law,  from 
this  record,  that  plaintiff  ever  lived  with  de- 
fendant, at  any  time,  as  a  member  of  his 
family.  This  question  was  submitted  to  the 
jury  and  defendant  cannot  complain.  It  has 
been  held  that: 


'The  presumption  that  services  are  intended 
to  be  gratuitous  applies  only  to  services  which 
are  rendered  between  persons  who  are  living 
together  as  members  of  the  same  family.  The 
prestmiption  does  not  exist  as  between  persons 
who  are  related  but  who  are  not  living  togeth- 
er." 3  Page,  Law  of  Contracts,  f  1454,  citing 
McConnen  v.  McConnell.  75  N.  H.  385,  74  Ati. 
875;  Winkler  v.  KHlian,  141  N.  0.  675,  54  S. 
B.  540,  115  Am.  St.  Rep.  694;  Brown  v.  Cum- 
mings,  27  R.  I.  369,  62  Atl.  378;  Williama  v. 
Williams,  114  Wis.  79,  89  N.  W.  835;  Wmter  v. 
GreOing,  114  Wis.  378,  90  N.  W.  425. 

There^  might  be  special  circumstances  un- 
der which  this  rule  would  not  apply,  but,  as 
a  general  proposition  of  law,  we  think  it  is 
sound.  It  would  have  been  unnatural  tmder 
the  circumstances  shown  in  this  case  for 
plaintiff  to  devote  thirty  of  the  best  years  of 
his  life  to  a  wealthy  bachelor  unde  without 
any  expectation  or  understanding  on  his  part 
that  he  would  be  compensated ;  and  it  would 
have  been  just  as  unnatural  for  the  uncle  to 
accept  such  valued  services  without  any  ob- 
ligation on  his  part  to  pay  for  them.  The 
Jury  was  fully  justified  in  holding  that  the 
services  rendered  were  not  gratuitous  and 
that  defendant  impliedly,  If  not  expressly, 
promised  to  pay  for  them.  The  parties  were 
represented  by  able  counsel  and  every  phase 
of  the  case  was  fairly  submitted  to  the  jury, 
under  proper  instructions  from  the  trial 
court. 

The  law  and  evidence  both  justify  the 
verdict,  and  we  therefore  affirm  the  judg- 
ment 
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(Supreme  Oourt  of  Appeals  of  West  Virginia. 

April  18,  1922.) 

(Syllabus  by  the  Oourt.) 

1.  Statutes  <s==>228— While  a  proviso  may  be  an 
exception,  It  may  also  Jie  an  additional  par* 
agraph  or  clause  performing  a  more  extensive 
function. 

Although  primarily  the  oflSce  of  a  proviso  in 
a  statute  is  exception  from  its  operation,  of 
something  that  would  otherwise  be  included 
therein,  it  is  often  an  additional  paragraph  or 
clause  performing  a  much  more  extensive  and 
important  function. 

2.  Statutes  ^c=>228— A  penal  statute  proviso 
restraining  the  terms  of  the  penal  clause  re- 
quires eonslderatlon  of  both  olanses  for  con- 
struction. 

A  proviso  in  a  penal  statute,  which,  to  have 
full  force  and  effect  in  its  operation,  must  nec- 
essarily qualify  and  restrain  the  meaning  of 
the  terms  of  the  main  or  penal  clause,  goes 
beyond  the  mere  function  of  exception  in  the 
ordinary  sense  of  the  term,  and  the  meaning 
of  the  terms  of  the  main  or  penal  claase  is  to 
be  determined  by  consideration  of  both  clauses. 


3.  Statutes  ^=9228— Penal  clause  of  statute 
must  be  construed  striotiy  and  proviso  given 
liberal  construction. 

In  such  case,  the  statute  as  a  whole  must 
be  construed  favorably  to  the  accused,  by  ap- 
plication of  the  rule  of  strict  construction  to 
the  penal  clause,  and  the  rule  of  liberal  con- 
struction to  the  proviso. 

4.  False  pretenses  ^=»22— Worthless  check 
statute  does  not  malce  defendant  guilty  where 
he  paid  check  protested  for  insufficient  funds 
within  20  days. 

Properly  interpreted,  section  84  of  chapter 
145  of  the  Code  (sec.  5237),  known  as  the 
Worthless  Check  Act,  does  not  make  one  who 
has  obtained  credit,  money,  goods,  or  other 
property  of  value,  by  issuance  and  delivery 
of  a  check  or  draft,  in  exchange  therefor,  with- 
out funds  or  sufficient  funds  on  deposit  in  the 
drawee  bank  to  pay  the  same,  guilty  of  any  of- 
fense, if  he  has  paid  the  same  within  20  days 
from  his  receipt  of  actual  notice,  verbal  or 
written,  of  the  protest  of  such  check  or  draft. 

5.  False  pretenses  ^=»4*Protest  of  draft  or 
check  for  nonpayment  and  notice  thereof  Is 
necessary  under  worthless  check  statute. 

Nor  can  there  be  guilt  of  any  offense  under 
said  statute,  in  the  absence  of  protest  of  such 
check  or  draft  for  nonpayment,  within  a  rea- 
sonable time  after  receipt  thereof,  and  actual 
notice  of  such  protest. 

6.  False  pretenses  (Q=»22— Accord  and  satisfac- 
tion made  within  20  days  held  "payment" 
within  the  proviso  of  worthless  check  statute. 

An  accord  and  satisfaction  respecting  a 
check  issued  and  delivered  under  the  circum- 
stances and  for  the  purpose  mentioned,  in  said 
statute,  extinguishing  liability  thereon,  made 
within  20  days  from  the  receipt  of  notice  to 
the  drawer  of  nonpayment  thereof,  amounts  to 
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payment  within  tbe  meaning  of  the  proviso  in 
eaid  statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pay- 
ment] 

7.  False  pretenses  ^=»48— Rejection  of  evi- 
dence to  prove  accord  and  satisfaction  under 
worthless  chock  act  held  error. 

On  the  trial  of  one  indicted  under  said  stat- 
ute, it  is  error  to  reject  evidence  tending  to 
prove  an  accord  and  satisfaction  so  made. 

8.  Criminal  law  <S=»II86(3)— Where  the  court 
of  appeals  finds  that  acoused  can,  by  no  pos- 
sibility, be  convicted  for  the  oflfense  charged, 
he  will  be  discharged  without  day. 

If,  on  a  writ  of  error  to  a  judgment  In  a 
criminal  case,  the  appellate  court  finds  that,  by 
no  possibility,  can  the  accused  be  convicted  on 
the  indictment  by  which  be  is  charged  with  the 
alleged  offense,  the  judgment  will  be  reversed, 
the  verdict  set  aside,  and  a  judgment  entered 
that  he  go  thereof  without  day. 

&Tor  to  Circuit  Court,  Harrison  County. 

O.  L.  Cunningham  was  convicted  under  the 
Worthless  Check  Act,  and  sentenced  to  the 
penitentiary,  and  he  brings  error..  Reversed, 
and  defendant  discharged. 

Frank  B£.  Powell,  of  Clarksburg,  for  plain- 
tiff in  error. 

B,  T.  England,  Atty.  Gen.,  and  R.  A.  Bless- 
ing, Asst  Atty.  Gen.,  for  the  State. 

POFFENBARGER,  P.  The  plaintiff  in  er- 
ror complains  of  a  judgment  imposing  upon 
him  imprl8<Miment  in  the  penitentiary  of  this 
state,  for  a  period  of  2  years,  and  founded 
upon  a  verdict  of  guilty  of  an  offense  under 
section  34  of  chapter  145  of  the  Code  (sec. 
5237),  known  as  the  Worthless  Check  Act 

As  payment  for  an  automobile  sold  and  de- 
livered to  him,  he  contemporaneously  drew 
and  delivered  to  the  vendor,  J.  C.  Criss,  his 
check  on  the  Empire  National  Bank  of  Clarks- 
burg, for  $1,150,  and  had  not  sufiScient  mon- 
ey in  that  bank,  at  the  time,  to  pay  it,  if  any 
at  alL  A  day  or  two  later,  the  check  was 
presented  and  payment  declined  for  lack  of 
funds  due  the  drawer,  but  it  was  not  pro- 
tested. Immediately  or  shortly  after  the  un- 
successful effort  to  obtain  payment,  the  payee 
found  the  drawer  and,  under  some  sort  of 
an  understanding  between  them,  the  automo- 
bile was  left  in  a  garage  from  which  the  ven- 
dor soon  afterwards  obtained  possession  of 
it,  without  having  surrendered  the  check. 
At  that  time,  the  vendee  had  been  arrested 
on  a  warrant  issued  on  complaint  of  the  ven- 
dor and  incarcerated  in  the  jail,  or  was  so 
arrested  and  imprisoned  very  soon  afterward, 
on  a  warrant  previously  issued.  The  former 
testified  the  car  had  been  returned  and  ac- 
cepted In  full  adjustment  of  the  contro- 
versy ;  and  the  latter  that  it  had  not  been. 
An  offer  to  prove,  l^  several  witnesses,  an 


admission  of  the  vendor  that  it  had  been  tak- 
en back  in  full  settlement  was  rejected  by 
the  court 

Admitted  lack  of  protest  of  the  dieck  was 
relied  upon,  as  the  principal  ground  of  de- 
fense, it  being  contended  that  on  account  of 
the  proviso  in  the  statute,  forbidding  prose- 
cution. If  payment  shall  be  made  within  20 
days  from  the  date  on  which  drawer  "re- 
ceives actual  notice,  verbal  or  written,  of  the 
protest"  of  the  check,  there  is  no  punishable 
offense,  in  the  absence  of  protest  of  the  check 
and  notice  thereof.  A  motion  to  direct  a  ver- 
dict for  the  defendant  based  on  the  lack  of 
protest,  was  overruled.  An  instruction,  giv- 
en at  the  Instance  of  the  state  and  omitting 
all  reference  to  protest  and  notice  thereof, 
and  another  expressly  excusing  or  eliminating 
protest  as  an  element  in  the  offense,  were 
given  over  objectiona  An  instructioii,  re- 
quested by  the  defendant  and  containing  the 
elements  of  protest  and  notice  was  rejected, 
and  another  similar  one,  refused  as  offered, 
was  modified  so  as  to  limit  the  notice  to  total 
lack  of  funds  or  of  insufficiency  of  funds,  and 
given,  as  modified,  over  an  objection.  To  all 
of  these  rulings  against  him,  as  well  as  to 
the  exclusion  of  evidence  offered  to  prove 
the  car  had  been  taken  back  by  way  of  ad- 
justment of  the  matters,  in  diff^ence  be- 
tween the  parties,  the  defendant  excepted. 

[1,  2]  Determination  of  the  constituent  ele- 
ments of  the  offense  created  by  the  statute 
involves  consideration  of  the  proviso  as  well 
as  its  other  parta  The  analysis  of  the  stat- 
ute found  in  the  opinion  in  State  v.  Price,  8S 
W.  Va.  71,  07  S.  B.  682,  5  A.  I*.  R.  1247, 
makes  this  proposition  apparent  and  it  ac- 
cords with  uniform  authority.  Bish.  St. 
Crimes,  f  65 ;  Kent  C(»n.  463,  note.  The  gen- 
eral purpose  of  a  proviso  is  to  except  the 
clause  covered  by  it  from  provisions  of  the 
statute  or  to  qualify  another  portion  of  the 
statute.  But  it  is  often  used  as  a  conjunction 
to  an  independent  paragraph.  Ga.  R.  &  B. 
Co.  V.  Smith,  128  U.  S.  174,  0  Sup.  Ct  47,  32 
L.  Ed.  377.  A  proviso,  introduced  by  the  word 
"but"  was  so  interpreted  in  iState  v.  Har- 
den, 62  W.  Va.  313,  337,  58  S.  B.  715,  60  S. 
E.  304.  The  doctrine  has  been  affirmed  on 
numerous  occasions.  Cbes.  &  O.  Ry.  Co.  v. 
Pack,  6  W.  Va.  307,  403 ;  Stanley  v.  Colt  72 
U.  S.  (5  Wall.)  110,  18  L.  Ed.  502 ;  Ches.  & 
P.  Tel.  Co.  V.  Manning,  186  U.  S,  238,  22  Sup. 
Ct  881,  46  L.  Ed.  1144. 

[4]  The  proviso  here  involved  is  not  a  mere 
exception.  It  is  an  additional  clause  ex- 
pressing the  intent  and  spirit  of  the  whole 
section  as  well  as  effecting  an  exception 
from  the  operation  of  the  preceding  terms. 
Though  it  does  not  specifically  say  one  who 
has  paid  a  check  or  draft  Issued  or  d^vered 
without  funds  to  pay  it  and  used  in  the  man- 
ner and  for  the  purpose  mentioned,  within 
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20  days  after  notice  of  xnrotest,  shall  not  be 
guilty  of  the  oifense,  or  that,  in  such  case, 
no  offense  shall  be  deemed  to  have  been  com- 
mitted, under  the  statute,  that  is  what  it 
means.  Moreover,  it  contemplates  no  offense 
in  the  absence  of  presentation  and  protest  of 
the  paper  and  notice  of  the  protest.  Read  as 
a  whole,  it  assumes  presentation  and  protest 
for  nonpayment,  wherefore  it  fairly  Contem- 
plates'such  procedure,  and,  under  the  rules 
et  construction,  applicable  to  penal  statutes, 
these  steps  must  be  held  to  be  elements  or 
factors  in  the  operation  and  administration 
of  the  statute.  The  Legislature  did  not  in- 
tend to  make  every  issuance  of  a  check  or 
draft  in  exchange^  for  mcmey  or  property, 
without  funds  or  credits  sufficient  to  pay  it, 
a  criminal  act.  There  is  no  offense,  unless 
the  money  or  property  obtained  was  parted 
with  in  reliance  upon  the  false  representation 
made  by  the  check  or  draft  The  offender 
must  obtain  it  by  issuance  or  delivery  of  the 
cheek  or  draft  If  the  vendor  or  lender  re- 
lies upon  the  financial  ability  of  the  other 
party  and  not  upon  the  representation  of 
funds  in  bank,  the  transaction  involves  no 
crfaninal  offense.  Inadvertent  overdrafts  and 
relations  of  confidence  and  trust  between  men 
in  their  dealings  with  one  another,  inducing 
reliance  upon  character  rather  than  specific 
representations  and  agreements,  were  well 
known  to  the  lawmakers,  and  they  likely  did 
not  intend  to  open  the  door  to  prosecution 
except  in  cases  of  actual  fraud  of  a  particu- 
lar kind.  Hence,  it  may  have  been  deemed 
advisable  to  require  the  payee  to  present  the 
I>aper  for  payment,  with  reasonable  diligence, 
and  have  dishonor  thereof,  in  case  of  nonpay- 
ment, formaUy  recorded  and  notice  thereof 
given,  in  order  to  make  it  clear  that  the  rep- 
resentation was  relied  upon  and  that  the 
drawer  so  understood  it  at  the  time  of  the 
exchange.  Protest  and  notice  may  have  been 
required,  as  a  means  of  making  it  clear  in 
every  case,  that  payment  was  actually  and 
properly  demanded  and  refused.  In  so  grave 
a  matter  as  a  charge  of  crime,  growing  out 
of  an  apparently  honest  business  transaction, 
it  ought  to  be  based  upon  certain  and  definite 
elements.  Whether  the  hypotheses  as  to  leg- 
islative intent,  just  stated,  are  sound  or  not, 
there  is  a  presumption  of  good  reasons  for 
this  provision  in  the  act,  which  must  prevail. 
[31  The  liberal  construction  here  given  to 
the  proviso,  in  restraint  of  the  operation  of 
the  terms  of  the  main  or  penal  clause  of  the 
statute,  is  well  founded  in  authority.  In  its 
entirety,  the  statute  is  construed  favorably 
to  the  accused,  the  penal  part,  strictly,  and 
the  exception  or  restraining  clause,  liberally. 
Bish.  St  Crimes,  {{  226-229;  Sneed  v.  Com., 


6  Dana  (Ky.)  338;  Dull  t.  People,  4  Denio 
(N.  Y.)  91;  Rex  v.  Heming,  2  East,  P.  C. 
1116 ;  1  Hawk.  P.  C.  p.  686,  S  6 ;  1  Hale,  P. 
0.  694;  Porter's  Case,  Cro.  Car.  461.  The 
term  "divorced"  in  a  proviso  was  held  to  be 
applicable  to  one  spouse  JudidaUy  separated 
from  the  other  by  a  decree  of  divorce  from 
bed  and  board.  The  author  of  a  threatening 
letter,  known  by  reason  of  his  handwriting, 
is  not  guilty  under  a  statute,  making  it  an 
offense  to  send  a  threatening  letter  "without 
any  name  subscribed  thereto,  or  signed  with 
a  fictitious  name." 

From  the  conclusion  here  stated,  it  follows, 
of  course,  that  the  court  below  erred  in  all 
of  its  rulings  upon  instructions  and  the  mo- 
tion to  direct  a  verdict 

[8,  7]  As  payment  of  the  check  in  money, 
within  20  days,  absolves  from  punishment, 
the  return  of  the  property,  if  accepted  as 
payment  in  full,  would  necessarily  have  the 
same  legal  effect,  under  the  liberal  construe^ 
tion  we  are  required  to  give  the  proviso.  In 
this  connection,  it  is  to  be  observed,  too,  that 
the  term  "money"  is  not  used.  The  terms 
are  literally  satisfied  by  payment  of  the 
check.  Property  accepted  in  payment  would 
work  payment  within  the  technical  meaning 
of  the  word.  The  defendant  testified  he  had 
returned  the  car  with  the  understanding  that 
he  would  not  be  prosecuted  and  offered  to 
prove  by  three  witnesses,  admissions  of  the 
vendor,  that  he  had  accepted  it  with  that  un- 
derstanding. From  this,  the  Jury  could  have 
inferred  that  it  was  accepted  as  payment  of 
the  check.  Hence,  the  rejected  evidence  of 
the  admission  should  have  been  permitted  to 
go  in. 

[6,  8]  Under  the  interpretation  of  the  stat- 
ute, required  by  these  settled  rules,  the  ele- 
ments of  protest  within  reasonable  time  and 
notice  thereof  are  essential;  and,  as  the 
check  in  question  admittedly  was  not  pro- 
tested and  cannot  be,  within  a  reasonable 
time  after  issuance  thereof,  there  can  be  no 
conviction  upon  the  indictment  on  which  the 
accused  was  arraigned  and  tried.  When,  on 
a  writ  of  error,  it  becomes  apparent  to  the 
appellate  court  that  the  plaintiff  cannot,  by 
any  possibility,  i^evail  on  a  new  trial,  it 
wUl  not  remand  the  case,  but  will  enter  a 
final  judgment  for  the  defendant  Ruffner 
Bros.  V.  Dutchess  Ins.  Co.,  59  W.  Va.  432, 
53  S.  E.  943,  115  Am.  St  Rep.  924,  8  Ann. 
Gas.  866;  Miller  v.  Ralston,  1  Serg.  &  R. 
(Pa.)  309;  Griffith  v.  Bshelman,  4  Watts 
(Pa.)  51. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  a  judg- 
ment entered  that  the  defendant  go  thereof 
without  day. 
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ALLEN  V.  SIMMONS.    (No.  4453.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Apnl  18,  1922.) 

(SyU9bu9  hy  the  Court.) 

1.  Sales  ^s>l 75— Seller  Is  excused  from  ten- 
dering delivery,  where  buyer  notifies  that  he 
will  not  accept. 

Where  the  buyer  of  merchandise  under  an 
executory  contract  notifies  the  seller  that  he 
will  not  receive  the  same  if  shipped  to  him,  the 
seller  is  excused  from  tendering  delivery. 

2.  Sales  «s>332,  384(7)— Where  buyer  asks 
seller  to  cancel  or  resell,  and  Is  notified  that 
resale  must  be  at  loss,  seller,  after  reasonable 
time,  may  resell;  on  buyer's  default  seller 
may  recover  difference  between  contract  price 
and  proceeds  of  resale,  with  expenses. 

Where  one  enters  into  an  executory  con- 
tract for  the  purchase  of  personal  property, 
and  subsequently  asks  the  seller  to  cancel  the 
contract,  or,  if  he  cannot  do  this,  to  resell  the 
property  for  him,  and  the  seller  declines  to 
cancel  the  contract,  but  does  undertake  to  re- 
sell the  property,  and  subsequently  advises 
the  buyer  that  it  cannot  be  resold  except  at 
a  loss,  and  demands  that  the  buyer  make  some 
disposition  of  it,  to  which  demand  the  buyer 
makes  no  response,  the  seller  is  justified,  within 
a  reasonable  time,  in  reselling  said  property  at 
the  market  price  for  the  buyer's  account,  and 
is  entitled  to  recover,  in  an  action  upon  the 
contract,  the  difference  between  the  purchase 
price  and  the  amount  received  by  him  for 
tde  property,  together  with  any  expenses  which 
he  may  have  incurred  in  storing  the  property, 
or  in  making  such  resale. 

3.  Appeal  and  error  <&==>!  175(1)— Appellate 
court  will  not  enter  Judgment,  notwithstand- 
ing the  verdict  on  Issues  Joined. 

A  judgment  non  obstante  veredicto  must 
be  based  upon  the  merits  of  .the  case  as  dis- 
closed by  the  pleadings,  and  not  in  any  sense 
upon  the  evidence  produced  upon  the  triaL 

(Additional  Syllabus  by  Editorial  Biaif.) 

4.  Set-off  and  counterclaim  ^=:»32  —  Matter 
of  recoupment  must  grow  out  of  contract  In 
litigation. 

A  matter  of  recoupment  must  grow  out  of 
the  contract  involved  in  the  litigation. 

Error  to  Circuit  Court,  Brooke  County. 

Suit  by  Oliver  Allen  against  J.  M.  Sim- 
mons. Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed,  and  remanded  for 
new  trial. 

Erskine,  Palmer  &  Curl,  of  Wheeling,  for 
plaintiff  in  error. 

R.  U  Ramsey  and  W.  S.  Wilkin,  both  of 
Wellsburg,  for  defendant  In  error. 

RITZ,  J.  This  was  a  suit  to  recover 
damages  for  the  breach  of  a  contract  for 
the  sale  of  certain  feed  by  the  plaintiff  to 
the  defendant.  A  trial  of  the  case  In  the 
court  below  resulted  in  a  Judgment  in  favor 


of  the  defendant,  which  the  plaintiff  seeks  to 
reverse  by  this  writ  of  error. . 

The  plaintiff  is  a  grain  and  feed  broker, 
having  hlB  place  of  business  at  Coraopolis, 
Pa.    The  defendant  was  engaged  in  the  re- 
tail mercantile  business  at  Follansbee,  W. 
Va.,  at  the  time  of  the  transactions  involved 
in  this  litigation.     On  the  14th  of  March, 
1918,  plaintiff's  traveling  salesman  took  an 
order  ftom  the  defendant  for  10  tons  of  IMxie 
hen  feed  at  $77  a  ton,  and  25  tons  of  Dixie 
horse  and  mule  feed  at  $66  a  ton,  to  be  ship- 
ped May  1st,  and  on  April  12th  the  same 
traveling  salesman  took  from  the  defendant 
another  order  for  1  car  of  Dixie  horse  and 
mule  feed  at  $59.50  per  ton,  to  be  shii^^  in 
June.     It  seems  to   be  conceded  that  this 
meant  30  tons,  inasmuch  as  this  was  the 
minimum  amount  which  could  be  shipped  as 
a  carload.    These  orders  were  subject  to  con- 
firmation before  becoming  binding  contracts. 
The  plaintiff  testifies  that  he  confirmed  the 
orders  upon  their  receipt,  and  immediately 
purchased  from  the  manufacturer  in   Bast 
St  Louis  the  feed  to  fill  the  same.   This  feed 
is  4  patent  production,  and  could  only  be 
secured  from   the   one   manufacturer.     On 
April  29,  1918,  the  defendant  wrote  to  the 
plaintiff  that  he  was  going  out  of  business, 
and  requested  the  plaintiff,  if  convenient,  to 
cancel  the  orders  which  he  had  theretofore 
given  for  feed;   and. further  stating  that,  if 
that  was  not  satisfactory,  to  let  him  know 
and  he  would  make  some  other  disposition 
and  give  further  instructions.     On  May  3d 
the  plaintiff  replied  to  this  letter,  advising 
that  he  had  no  place  where  he  could  place 
the  shi];Hnent  for  feed  ordered  by  the  defend- 
ant,  but  advised  that  he  would  have  his 
traveling  salesman  see  if  he  could  make  some 
disposition  of  it,  advising,  however,  that  feed 
was  hard  to  resell  as  the  market  was  some- 
what easier  and  purchasers  were  very  timid. 
He  also  requested  the  defendant  to  see  if  he 
could  not  make  some  disposition,  suggesting 
that  he  might  get  his  successor  to  handle 
the  two  cars.    The  plaintiff  did  attempt,  as 
is  shown,  to  make  some  disposition  of  these 
cars,  as  requested  by  the  defendant,  but  was 
unable  to  do  so,  and,  on  June  11th,  wrote  to 
the  defendant  insisting  on  him  taking  the 
shipments,   or  making  some  disposition   of 
them.    In  reply  to  this  letter  the  defendant, 
on  June  13th,  wrote  to  the  plaintiff  that  he 
had  theretofore  given  notice  that  he  was  go- 
ing out  of  business  and  canceled  his  orders, 
and  directed  the  plaintiff  not  to  consign  any 
shipments  to  him,  for  he  was  not  in  a  posi- 
tion to  take  care  of  them.    On  June  18th  the 
plaintiff  again  wrote  to  the  defendant  in- 
sisting that  he  give  directions  for  the  dis- 
position of  the  two  cars  of  feed,  advising  that 
the  plaintiff  had  no  place  where  he  could 
dispose  of  them,  and  that  he  had  them  on 
hand,  inasmuch  as  he  had  to  protect  the  or- 
ders.    The  letter  concluded  by  insisting  on 
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the  defendant  taking  the  feed  or  making 
some  disposition  of  it.  To  this  letter  the  de- 
fendant made  no  reply,  and,  after  waiting 
until  July  1st,  the  plaintiff  got  the  manufac- 
turer to  take  hack  the  feed  at  the  thai  mar- 
ket price,  which  was  considerably  less  than 
the  price  at  which  it  had  been  sold  to  the 
defendant.  This  suit  was  then  brought. to 
recover  the  difference  between  the  price  at 
which  the  plaintiff  sold  the  feed  and  the  con- 
tract price,  as  well  as  some  charges  for  stor- 
age and  other  serylces. 

[4]  Ijpon  the  trial  of  this  action  the  de- 
fendant attempted  to  set  up,  by  way  of  re- 
coupment, damages  which  he  claims  accrued 
to  him  by  reason  of  an  Inferior  quality  of 
feed  furnished  to  him  by  the  plaintiff  prior 
to  the  time  these  orders  were  given.  The 
court  declined  to  allow  this  to  be  done, 
and  the  def^idant  makes  some  complaint 
of  this  action  of  the  court  In  his  brief. 
Clearly  the  court  was  right  In  this,  as  dam« 
ages,  in  order  to  be  proper  matter  of  recoup- 
ment, must  grow  out  of  the  contract  involved 
in  the  litigation. 

It  is  a  little  difficult  to  understand  how 
the  jury  arrived  at  the  verdict  returned  in 
this  case.  The  defendant  made  no  real  de- 
fense to  the  cause  of  action  asserted  against 
him.  He  Qceks  to  justify  the  judgment  now 
upon  the  theory  that  the  orders  were  given 
subject  to  confirmation  by  the  plaintiff,  and 
that  there  is  no  proper  evidence  that  they 
were  ever  eonfirmed,  that  there  is  no  proof 
of  any  proper  measure  of  damages,  and  that 
the  plaintiff  gave  to  the  defendant  no  notice 
of  his  intention  to  resell  the  feed  before  do- 
ing so,  for  any  or  all  of  which  reasons  he 
insists  the  judgment  in  his  favor  should  be 
sustained. 

[1]  Of  course,  it  is  quite  well  established 
that,  where  an  order  is  given,  as  was  the 
case  here,  subject  to  confirmation  by  the 
seller,  it  does  not  become  a  binding  contract 
until  the  same  has  been  confirmed,  and,  If 
this  contention  of  the  defendant  'found  any 
support  in  the  evidence,  it  might  be  well  tak- 
en. The  plaintiff,  however,  testifies  that  he 
confirmed  the  orders,  and  the  defendant's 
letter  of  April  29th  is  a  tacit  admission  that 
this  is  so.  In  that  letter  he  does  not  insist 
upon  any  right  to  withdraw  the  orders  for 
lack  of  confirmation,  but  simply  requests  that 
they  be  canceled,  if  convenient  to  the  plain- 
tiff, clearly  recognizing  that  they  constitute 
a  valid  and  binding  contract  Further  than 
this,  as  a  witness  in  his  own  behalf,  he  does 
not  deny  the  plaintiff's  statement  that  the 
orders  were  confirmed. 

He  also  argues  that  there  was  no  proper 
proof  upon  which  the  jury  could  find  any 
damages  in  favor  of  the  plaintiff;  that,  in- 
asmuch as  the  first  car  was  to  have  been 
shipped  May  1st,  and  the  other  car  in  June, 
the  measure  of  damages  would  be  the  differ- 
ence between  the  contract  price  and  the  pur- 
chase price  at  the  time  and  place  of  delivery* 


andj  inasmuch  as  it  Is  not  shown  that  the 
plaintiff  ever  tendered  delivery  at  any  time 
or  place,  or  attempted  to  prove  what  the  mar- 
ket price  was  at  any  other  time  than  July 
1,  1918,  he  was  not  entitled  to  any  recovery. 
It  must  be  borne  in  mind  that  the  defendant^ 
letter,  above  referred  to,  asking  the  plaintiff 
to  cancel  the  orders,  started  negotiations  be- 
tween the  parties  in  an  attempt  to  place 
these  cars  of  feed  somewhere  else,  and  re- 
lieve the  defendant  of  the  obligation  to  take 
them,  and  this  was  a  sufficient  reason  for 
not  tendering  delivery  of  the  car  which  was 
to  be  shipped  May  Ist     Plaintiff  was  en- 
deavoring to  resell  both  cars  to  some  one  else, 
so  that  defendant  might  be  relieved  of  the 
contract,  and  the  defendant,  if  he  was  act- 
ing in  good  faith,  was  doing  likewise.    On 
June   nth,   the  plaintiff  having  .failed    to 
make  such  a  disposition  of  the  cars,  insisted 
upon  the  defendant  taking  them,  or  making 
some  disposition  of  them,  and,  in  reply  to 
this  letter,  on  June  13th,  the  defendant  for 
the  first  time  declared  that  he  would  not  ac- 
cept the  shipments.    It  is  true,  upon  receiv- 
ing this  unequivocal  declaration  of  the  de- 
fendant,  plaintiff  might   have   immediately 
sued  for  his  damages,  but  he  determined  to 
give  the  defendant  another  opportunity  to 
dispose  of  the  cars  of  feed  If  he  could  do  so. 
With  this  view  he  wrote  him  on  June  18th 
insisting  on  him  taking  the  shipments,  and 
the  defendant  says  that  he  made  no  reply  to 
this  letter,  having  come  to  the  conclusion  that 
he  would  allow  the  plaintiff  to  make  such 
disposition  as  he  desired  of  the  feed.     De- 
fendant's counsel  in   argument  insist  that 
the  plaintiff  is  not  entitled  to  recover  dam- 
ages because  he  testifies  that  the  defendant 
never  canceled  the  contract;  that  he  did  not 
treat  the  letters  of  April  29th  and  June  13th 
as  a  cancellation  of  the  contract.    This  argu- 
ment seems  to  be  based  upon  the  theory  that , 
the  plaintiff  ia  not  entitled  to  recover  unless 
the  contract  ^as  canceled.    This  Is  not  the 
theory  of  the  plaintiff's  action  at  all.    The 
plaintiff  is  quite  right  in  his  testimony  in  in- 
sisting that  there  could  be  no  cancellation  of 
the  contract  after  it  had  been  made,  except 
by  the  mutual  consent  of  the  parties,  or  for 
some  fraud  or  mistake.    His  action  is  based 
upon  the  damages  sustained  by  him  because 
the  defendant  refused  to  perform  the  contract. 
[2]  There  is  no  merit  in  the  defendant's 
contention  that  the  plaintiff  cannot  recover 
because  he  did  not  notify  the  defendant  that 
he  was  going  to  resell  the  feed,    xt  may  be 
stated,  under  the  facts  in  this  case,  that  the 
correspondence  between  the  parties  was  au- 
thority to  the  plaintiff  to  make  resale  of  this 
feed  at  the  best  price  obtainable,  and  it  ap- 
pears from  the  evidence  that  he  had  made 
earnest  efforts  to  that  end,  and  did  sell  it 
at  the  market  price  on  July  1st.    The  plain- 
tiff did  not  treat  the  contract  as  finally  brok- 
en on  the  part  of  the  defendant  until  a  rea- 
sonable time  after  he  had  forwarded  his  le^ 
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ter  of  June  18tb,  Insisting  upon  the  defend- 
ant accepting  the  shipments  or  making  soma 
disposition  of  them.  After  waiting  a  reason- 
able length  of  time  thereafter  and  receiving 
no  reply  from  the  defendant,  he  treated  the 
contract  as  broken  and  brought  suit  for  his 
damages.  Under  the  drcnmstances,  the 
plaintiff  was  not  bound  to  accept  the  defend- 
ant's letter  of  June  13th  as  final«  nor  was  he 
bound  to  make  immediate  sale  of  the  feed  in 
order  to  hold  the  defendant  for  any  damages 
he  might  sustain. 

The  plaintiff  insists  that  his  peremptory 
instruction  to  find  in  his  favor  the  amount 
claimed  in  his  bill  of  particulars  should  have 
been  given.  There  Is  no  doubt  but  that  the 
court  should  have  instructed  the  Jury  to  find 
for  the  plaintiff,  but  we  cannot  say,  under 
the  evidence,  that  the  amount  stated  in  the 
peremptory  instruction  is  justified  from  the 
evidence.  The  items  claimed  in  the  bill  of 
particulars  amounting  to  $504.50,  being  the 
difference  between  the  contract  price  of  the 
fe^  and  the  market  price,  the  plaintiff  was 
undoubtedly  entitled  to  a  verdict  for.  The 
other  items,  consisting  of  mill  overhead 
charges  and  profit,  carrying  charges  and  com- 
missions, we  do  not  find  that  the  plaintiff 
was  entitled  to  recover  from  the  evidence. 
What  is  meant  by  mill  overhead  charges  and 
profit  does  not  appear,  nor  is  it  shown  what 
is  meant  by  carrying  charges.  Of  course,  the 
plaintiff  would  not  be  entitled  to  recover  any 
profit  from  the  defendant  in  addition  to  the 
contract  price,  for  the  reason  that  the  price 
at  which  the  feed  was  sold  to  the  defendant 
included  the  plaintiff's  profit.  If  the  carry- 
ing charges  are  for  storage  of  the  feed  while 
the  parties  were  trying  to  dispose  of  it,  then 
it  would  be  a  proper  item  of  damages.  As 
to  whether  or  not  the  Item  of  mill  overhead 
charges  is  or  is  not  a  proper  item  would 
depend  on  what  goes  to  make  it  up.  There 
being  nothing  in  the  evidence  to  inform  us  in 
regard  to  it,  the  Jury  would  not  be  Justified  in 
returning  a  verdict  therefor.  As  the  case 
was  presented  to  the  Jury  without  explana- 
tion of  the  items  above  referred  to,  the  court 
should  have  peremptorily  directed  the  Jury 
to  find  for  the  plaintiff  the  sum  of  $504.50. 

[3]  The  plaintiff  insists  -that  we  render 
Judgment  here  in  his  favor  for  the  amount 
which  he  is  entitled  to  recover,  inasmuch  as 
there  is  no  def^ise  made  by  the  defendant. 
This  court  will  not  render  a  Judgment  in  op- 
position to  a  Jury's  verdict,  unless  the  case 
is  such  that  the  pleadings  demand  it.  Where 
a  determination  of  the  questions  Involve  a 
consideration  of  the. evidence  in  a  case  in 
which  an  issue  has  been  Joined,  this  court 
will  not  render  a  Judgment  non  obstante 
veredicto.  Zinn  v.  Cabot,  88  W.  Va.  118,  106 
S.  E.  427,  and  authorities  there  cited. 

Our  conclusion  is  to  reverse  the  Judgment, 
set  aside  the  verdict  of  the  Jury,  and  remand 
the  cause  for  a  new  trial. 


(90  W.  Va.  78T) 

8CHUTTE  V.  8CHUTTE.  (No.  4438.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

April  18,  1922.) 

(8yUalm9  by  the  Owtru, 

1.  Divorce  €=s>27(3)  —  To  justify  doorM  for 
oruelty  fleneraJly  requires  evidenee  of  per- 
sonal violence. 

To  justify  a  decree  of  divorce  on  the  ground 
of  cruel  and  inhuman  treatment  generally  re- 
quires  evidence  of  personal  violence  or  other 
acts  tending  to  break  down  the  health  and  hap- 
piness of  the  offended  spouse. 

2.  Divorce  ^=»27  (7)— Disavowals  of  love  and 
expressions  ef  hatred  do  not  censtltuto  era- 
•Ity. 

Disavowals  of  love,  expressions  of  hatred 
and  the  like,  while  the  marital  relation  contin- 
ues, do  not  constitute  cruel  and  fahnman  treat- 
ment of  husband  by  wife. 


3.  Divorce  ^=» 1 29 (I)— Burden  rests  on  party 
alleging  adultery  tto  provo  case  ^  strong, 
convincing  evidence. 

In  suits  for  divorce  based  on  alleged  adul- 
tery of  defendant,  the  burden  rests  upon  plain- 
tiff to  make  out  his  or  her  case  by  dear,  strong 
and  convincing  evidence,  sufficient  to  convince 
the  judicial  mind  affirmatively.  Evidence  to 
raise  a  suspicion  only  will  not  Justify  a  decree 
of  separation.  > 

4.  Divorce  «=»I29(I6),  ISa-Evidence  held  not 
to  sustain  oharges  of  adultery  and  cruelty. 

The  charges  and  counter  charges  of  adul- 
tery and  of  cruel  and  inhuman  treatment  in  this 
case  held  not  sustained  by  such  sufficient  and 
convincing  proof  as  to  Justify,  reverss)  of  the 
decree  below  denying  to  each  of  the  parties  a 
decree  of  divorce. 

Appeal  from  Circuit  Court,  Harrison 
County. 

Action  by  George  Schutte  against  Henriet- 
ta Schutte  for  divorce,  in  which  defendant 
brought  a  cross-bill.  From  a  Judgment  deny- 
ing both  parties  relief,  the  plaintUf  appeahL 
Affirmed. 

Law  &  McCue  and  H.  J.  James,  all  of 
C!larksburg,  for  appellant. 

Carter  &  Sheets  and  Glenn  F.  Williams,  all 
of  Clarksburg,  for  appellee. 

MILLER,  J.  By  bill  and  cross-bill  answer 
each  of  the  parties  is  seeking  a  divorce  from 
the  other;  the  plaintiff  on  the  grounds,  (1) 
of  alleged  cruel  and  inhuman  treatment  of 
the  defendant  toward  him,  (2)  of  adultary  al- 
leged against  defendant;  while  the  grounds 
upon  which  defendant  predicates  her  prayer 
for  af&rmative  relief  against  the  plaintiff  are, 
(1)  desertion,  (2)  cruel  and  inhuman  treat- 
ment, (3)  the  counter  charge  of  adultery  by 
him.  Each  of  the  parties  in  their  respective 
pleadings  names  a  particular  person  with 
whom  the  other  is  alleged  to  have  committed 
adultery. 


^=»For  other  caaoB  see  same  topic  and  KBY-NUMBER  in  aU  Kej-Numbered  Dlgesta  and  Indexes 
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The  defendant  denies  In  her  answer  all 
charges  of  cruel  and  inhuman  treatment,  and 
all  acts  of  adultery  charged  against  her. 
PlalQtifT  filed  no  answer  to  the  cross-bill  of 
defendant.  The  case  was  tried  by  the  court 
upon  the  pleadings  and  the  documentary  and 
oral  evidence  of  the  witnesses  adduced  by 
both  parties,  resulting  in  the  decree  com- 
plained of  by  both,  denying  to  them  the  re- 
lief prayed  for,  or  any  relief,  and  dismissing 
the  bill  and  cross-bill  with  costs  to  the  de- 
fendant against  the  plaintiff. 

[1]  The  only  specific  act  of  cruel  and  ln» 
human  treatment  alleged  and  sought  to  be 
proven  by  plaintiff  consisted  of  a  warrant  of 
arrest  procured  by  defendant  January  15, 
1920,  upon  a  charge  of  lunacy  against  him, 
which  upon  investigation  and  consideration 
by  the  lunacy  commission  of  Harrison  Coun- 
ty was  sustained;  and  that  subsequently, 
upon  a  writ  of  habeas  corpus  sued  out  by 
him  against  defendant  Henry  M.  Schutte, 
custodian,  discharge  from  custody  was  de- 
nied him  by  the  circuit  court,  but  which  Judg- 
ment was  reversed  here  upon  writ  of  erroiv 
on  September  20,  1920,  and  the  plaintiff  dis- 
charged and  restored  to  his  liberty.  86  W. 
Va.  701,  104  S.  E.  108.  The  only  other  acts 
of  bad  treatment  consisted  of  supposed  al- 
leged expressions  of  disrespect  for  plaintiff, 
lack  of  love  for  him  and  love  for  another, 
developing  into  acts  of  notorious  conduct 
pointing  to  acts  of  adultery  on  the  part  of 
defendant  with  the  corespondent,  which  are 
alleged  to  have  become  unbearable  by  plain- 
tiff. 

The  charge  of  adultery  is  predicated  on 
various  acts  of  misconduct  of  defendant  with 
one  Samms  within  three  years  prior  to  the 
Institution  of  the  sidt  No  spedflc  acts  are 
set  out  or  pleaded  in  the  bilL 

Defendant  in  her  answer  denies  the  cruel 
and  iTphtinmn  treatment,  either  in  connection 
with  said  lunacy  charge  or  in  any  other  man- 
ner. The  facts  relating  to  the  accusation  of 
lunacy  sufficiently  appear  perhaps,  from  the 
record  and  opinion  in  the  proceeding  already 
referred  to.  The  record  and  the  evidence  ad- 
duced before  the  court  in  the  present  case 
clearly  show  that  the  former  proceedings 
were  begun  only  after  consultation  by  both 
plaintiff  and  defendant  with  eminent  and 
qualified  physicians,  and  conduct  on  plain- 
tiffs part  tending  to  show  ab^ration  of 
mind  or  an  abnormal  mental  condition,  and 
the  fear  of  defendant,  expressed  at  least, 
that  she  was  liable  to  sustain  some  bodily 
harm  at  his  hands.  While  we  were  of  opin- 
ion on  the  hearing  of  the  habeas  corpus  pro- 
ceedings that  the  mental  condition  of  peti- 
tioner was  not  shown  to  be  such  as  ought  to 
deprive  him  of  his  liberty  and  of  his  prop- 
erty taken  into  custody,  and  that  he  ought  to 
be  discharged,  yet  under  the  circumstances 
there  disclosed  and  here  proven,  we  can  not 
say  that  they  convicted  defendant  of  cruel 
and  inhuman  treatment  sufficient  to  furnish 
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grounds  for  a  decree  of  divorce.  The  rec- 
ord shows  she  did  not  bring  these  proceedings 
hastily,  but  only  after  observing  plaintlfiTs 
strange  and  unusual  conduct,  his  threats  of 
violence,  and  after  consultation  with  com- 
petent and  reputable  physicians.  It  was  the 
opinion  of  the  circuit,  court,  and  it  is  our 
opinion  that  cruel  and  inhuman  treatment  is 
not  made  out  by  the  record  of  the  lunacy 
proceedings.  Nor  do  we  think  the  accusa- 
tions of  disrespect  as  charged  have  substan- 
tial foundation  in  the  evidence.  The  defend- 
ant denies  them',  and  we  can  not  say  the  de- 
cree below,  predicated  on  the  want  of  evi- 
dence to  sustain  them,  is  wrong.  To  justify 
a  divorce  on  the  ground  of  cruel  and  inhu- 
man treatment  generally  requires  evidence 
of  personal  violence  or  other  acts  tending  to 
break  down  the  health  and  happiness  of  the 
offended  spouse.  Section  6,  chapter  04,  Code 
(sec.  3641). 

[2]  We  have  distinctly  held  that  disavow- 
als of  love,  expressions  of  hatred  and  the 
like,  while  the  marital  relation  continues, 
does  not  constitute  cruel  and  inhuman  treat- 
ment of  the  husband  by  the  wife.  Huff  v. 
Huff,  73  W.  Va.  330,  80  S.  E.  846,  51  L.  R.  A. 
(N.  S.)  282 ;  Wills  v.  Wills,  74  W.  Va.  709, 
82  S.  B.  1092,  L.  R.  A.  1915B,  770.  By  the 
Code  the  false  charges  of  prostitution  by 
the  husband  against  his  wife  amounts  to 
cruelty  on  his  part. 

[3]  On  the  only  other  accusation,  that  of 
adultery  with  said  Samms,  we  are  not  Jus- 
tified, we  think,  in  reversing  the  decree  be- 
low on  this  ground.  Outside  of  the  numerous 
instances  testified  to  by  witnesses,  where  de- 
fendant and  Samms  were  seen  riding  togeth- 
er in  an  automobile  of  the  one  or  the  other  on 
the  public  roads  or  streets  in  and  about  the 
city  of  Clarksburg,  only  three  or  four  In- 
stances are  given  where  they  are  charged 
with  having  been  seen  together  in  rather  se- 
cluded places  and  along  the  public  highways, 
but  where,  it  is  contended,  the  opiMrtunity  to 
commit  adultery  was  furnished.  In  one  in- 
stance three  witnesses  testify  to  having  seen 
them  together  in  the  Masonic  Cemetery  near 
Clarksburg  in  the  act  of  hugging  and  kissing 
each  other,  showing  lascivious  conduct  and  a 
disposition  to  commit  adultery  if  opportunity 
was  furnished.  It  is  not  pretended  by  these 
witnesses  that  they  saw  anything  more  on 
this  occasion  than  acts  of  lasciviousness; 
they  do  not  pretend  they  saw  the  parties  In 
the  act  of  adultery,  nor  that  any  opportunity 
was  there  present  for  such  criminal  conver- 
sation. Another  matter  of  evidence  relied 
on,  testified  to  by  a  motorman  on  the  elec- 
tric railway,  is  that  he  saw  defendant  and 
Samms  enter  a  field  on  an  afternoon  and  go 
in  the  direction  of  a  woodsy  and  that  on  his 
return  trip  he  saw  two  persons,  not  definitely 
identified  as  the  same  persons,  with  heads 
and  shoulders  above  a  fallen  tree  at  the 
edge  of  the  woods,  but  outside  of  this  he  saw 
nothing  improper  in  their  conduct    A  third 
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fact  testified  to  by  two  other  witnesses  for 
plaintiff  is  that  they  9aw  Samms  and  defend- 
ant at  the  Green  Lawn  Cemetery  near 
Adamston,  one  of  whom  says  he  saw  them  go 
through  a  fence  towards  a'  small  woods. 
They  were  not  seen  going  into  the  woods  by 
either  witness,  but  going  in  that  direction. 
This  was  supposed  to  have  been  in  the  sum- 
mer of  1919,  the  latter  part  of  June.  The 
three  witnesses  who  swear  to  seeing  the  par- 
ties in  the  other  cemetery  place  the  time  in 
the  latter  part  of  May  of  the  same  year. 
Another  witness  testified  that  he  saw  Samms, 
in  June.  1919,  get  out  of  his  car  in  front  of 
the  Schutte  residence  and  go  directly  into 
the  house,  and  sometime  afterwards  on  re- 
passing saw  him  come  out  of  a  side  door,  and 
sit  on  the  front  porch.  He  does  not  pretend 
to  have  seen  Mrs.  Schutte  on  this  occasion. 
Samms  and  Mrs.  Schutte  both  emphatically 
deny  that  they  were  ever  at  any  time  or  at 
the  times  and  places  designated  by  the  wit- 
nesses together  in  either  of  the  cemeteries 
or  in  the  field  referred  to  by  the  motorman. 
They  also  deny  that  he  was  ever  at  her  home, 
at  the  times  indicated  by  the  witnesses,  or  at' 
any  time  except  when  Samms  was  ther<^  with 
his  wife,  who  had  heard  of  some  of  the 
charges  made  against  him  and  Mrs.  Schutte, 
which  they  claim  was  the  result  of  false  re- 
ports circulated  by  the'  plaintiff's  witness 
Skinner,  and  which  Skinner  says  he  after- 
wards admitted  in  the  presence  of  Mrs. 
Samms  were  false,  but  which,  in  his  testi- 
mony in  the  present  case,  he  lied  about  to 
Mrs.  Samms;  counsel  for  plaintiff  say,  "like 
a  gentleman.'*  Samms  and  Mrs.  Schutte 
were  members  of  the  same  church,  both  in 
good  standing  and  reputation;  he  president 
of  the  men's  Bible  class;  she  president  of 
the  women's  Bible  class.  They  were  also 
.near  neighbors,  and  members  of  the  two  fam- 
ilies frequently  rode  together  ftom  Adamston 
where  they  resided  to  Clarksburg  and  re- 
turn, as  other  neighbors  living  in  the  same 
neighborhood  did,  and  frequently  when  the 
death  of  neighbors  occurred,  they  volunteered 
the  use  of  their  respective  automobiles  to 
carry  relatives  and  friends  of  the  deceased  to 
and  from  the  cemetery,  but  at  no  time  were 
they  ever  there  alone;  and  Mrs.  Schutte 
swears  that  as  soon  as  she  learned  of  the 
criticisms  against  her,  she  ceased  to  ride 
iKith  Samms  and  he  with  her.  Mrs.  Schutte 
is  corroborated,  to  some  extent  at  least,  by 
female  witnesses  who  roomed  at  her  house 
while  plaintiff  was  absent  In  the  South  in 
1919,  ^hat  Samms  was  not  at  her  house  dur- 
ing that  time  except  in  company  with  Mrs. 
,  Samms.  One  of  these  says  she  saw  Samms' 
car  parked  in  front  of  Mrs.  Schutte*s  resi- 
d^ice,  on  one  occasion,  when  he  was  calling 
on  a  customer  at  a  store  on  the  opposite  side 
of  the  street 

Of  course.  If  the  facts  are  as  sworn  to  by 
plaintiff's  witnesses  relating  to  the  presence 
of  Mrs.  Schutte  and  Samms  in  the  cemeter- 


ies, and  in  the  woods  on  the  opposite  side  <tf 
the  field  as  sworn  to  by  the  motorman,  they 
were  guilty  of  very  unbecoming  conduct. 
But  no  witness  swears  to  any  act  of  adultery 
on  their  part  The  court  below  evidently  con- 
cluded that  the  fact  of  adultery  was  not  es- 
tablished. Is  the  evidence  such  as  to  jus- 
tify us  in  reversing  the  decree?  We  do  not 
think  it  is.  The  burden  is  upon  the  plaintiff 
in  this  class  of  cases,  as  in  all  others,  to 
make  out  a  clear  case  of  adultery  when  that 
is  the  ground  relied  on.  The  proof  in  this 
case  is  little  if  any  stronger,  we  think,  than 
was  the  evidence  of  adultery  in  Huff  v.  Huff, 
supra,  which  we  held  insufficient  to  Justify  a 
decree  on  that  ground.  It  was  not  of  that 
clear  and  strong  character  sufficient  to  con- 
vince the  judicial  mind  affirmatively.  It 
may  be  sufficient  to  raise  a  suspicion  as  to 
defendant's  chastity,  but  that  is  not  enough 
to  Justify  a  decree,  according  to  our  cases. 
The  facts  in  the  Virginia  case  of  Musick  v. 
Musick,  88  Va.  12,  13  S.  E.  302,  which  were 
held  sufficient  to  Justify  a  decree  on  the 
ground  of  adultery  will  be  found  much  more 
convincing  than  the  facts  proven  in  this  case. 
In  the  case  of  Throckmorton  y.  Throckmor- 
ton, 86  Va.  768,  11  S.  B.  289,  the  court  laid 
down  the  rule  that — 

"to  estaUish  the  charge  of  adultery  the  eri- 
dence  must  be  full  and  satisfactory— the  ju- 
dicial mind  must  be  convinced  affirmatively. 
The  proof  should  be  strict,  satisfactory  and 
conclusive." 

•  Courts  of  equity  are  reluctant  to  convict 
husband  or' wife  of  unfaithfulness  who  for 
many  years  have  lived  together  happily  and 
maintained  good  reputations  in  the  commu- 
nity, and  they  should  not  do  so  except  upon 
the  clearest  and  most  convincing  proof ;  and 
we  are  not  prepared  in  this  case  to  reverse 
the  decree  below  denying  plaintiff  relief  on 
the  ground  of  adultery  charged. 

[4]  But  should  the  lower  court  have  award- 
ed defendant  a  divorce  a  vinculo  or  a  m^isa 
et  thoro  against  plaintiff?  Having  failed  to 
make  out  a  clear  case  of  adultery  against  her, 
the  statute,  if  his  charges  amouxited  to  that 
of  prostitution,  would  give  her  a  divorce  on 
the  ground  of  cruel  and  inhuman  treatment 
But  the  charge  is  not  that  of  prostitution, 
but  of  adultery.  To  be  a  prostitute  means 
for  a  woman  to  ^ve  herself  up  to  indiscrimi- 
nate lewdness,  to  become  a  base  hireling. 
Adultery  is  a  crimb  of  less  gravity  at  com- 
mon law  and  under  the  statute.  Ex  parte 
Richards.  63  W.  Va.  555,  45  S.  E.  341.  And 
so  the  statute  does  not  in  terms,  nor  likely 
by  implication,  include  adultery  in  the  word 
"prostitution,"  a  question,  howev^,  not  nec- 
esary  nor  intended  to  be  decided,  naintiff 
may  have,  felt  Justified  in  makinjg  the  charge 
in  his  bill,  in  view  of  the  many  reports  testi- 
fied to  by  the  witnesses.  There  is  consider- 
able evidence,  however,  tending  to  show  that 
plaintiff  with  chalk  wrote  on  the  side  of  a 
building  in  a  public  't)lace  words  commending 
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bims^  but  accusing  bis  wife  of  b^ng  a  i  bnildfng,  for  the  materials  so  furnished,  upon 


'*wbore."  He  admits  seeing  tbose  words  but 
says  be  immediately  rubbed  tbem  ont  wltb 
bis  bandkercblef .  A  young  lady  witness  for 
defendant  says  sbe  saw  tbe  writing,  and  un- 
dertook to  identify  tbe  handwriting  as  bis, 
after  seeing  bis  letters  to  bis  wife  and  ob- 
serving tbe  misspelling  of  tbe  same  word  or 
words.  However  be  flatly  disclaims  responsi- 
bility for  tbe  sign,  and  says  be  iindertook  to 
blot  it  out  ad  soon  as  be  discovered  it.  One 
or  two  witnesses  swear  to  plaintUTs  threats 
in  connection  with  this  publication  to  ruin  tbe 
reputation  of  bis  wife,  to  shield  bis  own  un- 
becoming conduct  towards  a  iady  roomer  in 
bis  bouse,  wltb  which  be  is  charged.  On  the 
■first  Impression  a  majority  of  us  were  in- 
clined to  say  that  defendant  was  entitled  to 
a  decree  of  divorce  against  plaiH|iff  on  tbe 
ground  of  cruel  and  inbuman  treatment 
But  as  he  so  flatly  denies  the  charge,  and  in 
view  of  tbe  uncertainty.,  we  have  conduaed 
tbe  decree  below  denying  her  a  divorce  ought 
also  to  be  affirmed. 

(90  W.  Va.  7fi0) 

BIDDLE  CONCRETE  CO.  V.  McOLVIN  et  al. 

SAME  V.  JACOBS   REALTY   CO.   et  al. 
•  (two  oases). 

(Nos.  4435,  4437.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  18,  1922.) 

(8yllahu9  by  the  Cowrt.) 

f.  Vendor  and  purdiaser  ^=:954— Vendor  re- 
taining title  until  final  payment  holds  In 
trnst  for  iMirdiaser. 

Where  tbe  owner  of  a  vacant  lot  enters  into 
a  written  agreement  with  another,  whereby  the 
owner  sells  and  the  other  buys  such  lot,  tbe 
owner  to  execute  a  deed  therefor  upon  full 
payment  being  made,  tbe  purchaser  becomes 
the  equitable  owner,  and  the  vendor  holds  the 
legal  title  to  the  land  in  trust  for  tbe  purchaser 
and  as  security  for  the  payment  of  the  purchase 
price. 

2.  Vendor  and  purchaser  ^=»54— Vendor  holds 
title  In  trust  for  purchaser,  where  latter  en- 
ters Into  possession  and  makes  valuable  Im- 
provements under  oral  contract. 

Such  is  also  the  case  where  there  is  a  ver- 
bal contract  of  sale  and  purchase,  and  the 
vendee  enters  into  possession  and  makes  such 
valuable  improvements  as  will  entitle  him  to 
specific  performance.  * 

3.  Mechanics'  liens  ^=»5»— Parohaser  Is  deem- 
ed "owner"  within  meaning  of  meohanlo's  lien 
statute. 

In  either  of  such  cases,  the  vendee  is 
deemed  to  be  the  owner  of  the  land  within  the 
meaning  of  the  Mechanic's  Lien  Law,  chapter 
6,  Acts  1W7  (Code  Supp.  1918,  c.  75,  §|  1-27 
[sees.  8842,  3851a-3857]),  and  one  who  fur- 
nishes materials  for  the  construction  of  a  build- 
ing on  the  land,  under  a  contract  with  tbe 
owner  or  his  authorized  agent,  is  entitled  to  a 
lien  on  such  owner's  interest  in  the  land  and 


compliance  with  the  statutory  requirements  as 
to  filing  his  daim  of  lien  for  record. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Owner.] 

4.  Mechanics'  liens  <@=>M8,  132(1)— Party  fur- 
nishing materials  under  contract  with  owner 
need  not  give  owner  notice,  but  must  file  lien 
within  statatory  period. 

Where  one  furnishes  materials  that  are 
used  in  the  construction  of  a  building,  under 
a  contract  with  the  owner  or  bis  authorized 
agent,  to  perfect  bis  lien  for  material,  he  is  not 
required  to  give  notice  to  the  owner  of  bis 
claim  of  lien,  but  be  must  record  bis  notice  of 
lien  within  the  statutory  period  of  90  days  from 
the  date  be  ceases  to  furnish  materials  to 
tbe  owner  under  tbe  contract 

Appeal  from  Circuit  Court,  Harrison 
County. 

Action  by  the  Biddle  Concrete  Company 
against  Edward  P.  McOlvin  and  others,  and 
two  actions  by  the  Biddle  Concrete  Company 
against  the  Jacobs  Realty  Company  and  oth- 
ers. Judgments  for  plalntlfF,  and  defend- 
ants appeal.    Affirmed. 

Carter  &  Sheets,  of  Clarksburg,  for  appel- 
lants. 

Robert  R.  Wilson,  of  Clarksburg,  for  ap- 
pellee Biddle  Concrete  Co. 

Robinson  &  Robinson,  of  Clarksburg,  for 
appellee.  Biungardner. 

Cornelius  Q%  Davis,  of  Clarksburg,  for  ap- 
pellee Cole. 

Felix  O.  Sutton,  of  Clarksburg,  for  appel- 
lee West  End  Plumbing  Co. 

MEREDITH,  J.  These  three  cases  involve 
the  validity  of  certain  mechanics'  liens,  on 
three  separate  lots  and  the  buildings  thereon. 
They  were  heard  together  in  the  court  be- 
low and  also  here.  As  the  same  point  of 
law  is  raised  in  each  case,  a  single  opinion 
will  suffice  for  all. 

McOlvin  Case. 

In  this  case,  Martin  Petrel,  in  February, 
1919,  bought  from  C.  T.  Stealey,  lot  No.  98 
in  the  Hartland  addition  to  Clarksburg,  the 
deed  to  be  made  upon  payment  of  the  pur- 
chase money.  About  March  1st  Petrel  took 
possession  and  began  constructing  a  dwelling 
house  thereon.  He  bought  most  of  his  ma- 
terials from  Glen*  Elk  Lumber  Company  and 
the  plaintiff.  After  the  house  was  weU  un- 
der- .cdnstructicm, ;  he  sold  the  property  to 
McOlvin.  The  exact  terms  of  sale  are.  not 
shown ;  a  deed  was  made  by  Stealey  to  Mc- 
Olvin, dated  May  31st,  which  he  recorded 
July  2Qth.  McOlvin  paid  Stealey  the  pur- 
chase money  for  the  lot  His  tenant  took 
possession  of  the  house  about  July  1st  The 
house  was  then  substantially  completed, 
though  some  of  plaintifCs  material  for  which 
it  claims  a  lien  was  furnished  as  late  as  July 


^s»For  otber  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Index< 
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24th.  Petrel  paid  no  part  of  the  purchase 
money  on  the  lot  and  made  no  formal  as- 
signment of  his  contract  to  McOlvin^  but  yer- 
hally  directed  Stealey  to  make  the  deed  to 
McOlvln.  McOlvin  appeals  from  a  decree 
allowing  plaintiff's  lien  for  materials  fur- 
nished for  the  construction  of  the  house,  on 
the  theory  that  Petrel  was  a  "contractor" 
for  the  construction  of  the  house  and  not 
^he  "owner"  of  the  lot  on  which  the  house 
stands.  As  already  stated,  the  terms  of  Mc- 
OlTin's  purchase  are  not  clear,  but  that  Is 
his  fault  He  borrowed  $2,600  from  a  loan 
company,  secured  by  deed  of  trust  upon  the 
property,  and  part  of  this.  If  not  all,  was 
used  in  paying  claims  for  labor  and  materi- 
als. He  claims  he  then  had  no  knowledge 
of  plaintiff's  demand.  Of  course,  that  makes 
no  difference.  He  was  bound  to  know.  Pe- 
trel swears  that  he  was  merely  a  contractor, 
though  for  his  share  he  was  paid  by  Mc- 
OMn  some  $350  or  $400;  that  he  did  not  own 
the  lot,  never  paid  anything  on  it  He  says 
he  contracted  to  build  the  house  for  Mc- 
Olvin; he  may  have  contracted  with  Mc- 
Olvin to  finish  the  house  for  him,  but  he  cer- 
tainly did  not  make  any  contract  with  him 
until  Bome  time  in  May,  and  then  the  house 
was  well  on  the  way  to  completion.  When 
be  started  the  work,  he  did  not  know  that 
McOlvin  would  buy  it,  nor  is  there  any  evi- 
dence that  he  expected  to  sell  it  to  him.  He 
started  building  it  for  purposes  of  sale  gen- 
erally, and  not  to  sell  to  any  definite  person. 
[1, 2]  PlaintifTs  notice  of  lien  was  record- 
ed October  15th,  and  within  90  days  from  the 
date  of  furnishing  the  last  materials.  Not 
knowing  the  exact  relations  between  Stealey, 
Petrel  and  McOlvin,  It  filed  its  notice  of  lien 
against.all  of  them.  If  McOlvin  were  the  pur- 
chaser of  the  lot  from  Stealey,  in  the  first  in- 
stance and  Petrel  merely  a  contractor  to  con- 
struct the  house  for  McOlvin,  then,  under  the 
mechanic's  lien  statute,  the  plaintiff  should 
have. served  a  notice  of  its  claim  of  lien 
upon  McOlvin,  as  owner  of  the  property, 
within  60  days  from  the  date  of  its  furnish- 
ing the  last  item  of  materials,  and-  in  that 
event,  its  claim  in  this  suit  would  be  invalid, 
because  no  notice  was  served  on  McOlvin. 
But  as  already  stated,  McOlvin  was  not  the 
original  purchaser  from  Stealey.  Stealey 
sold  the  lot  to  Petrel  by  written  contract. 
Petrel  was  to  pay  the  purchase  money,  but 
by  his  sale  to  McOlvin  he  got  him  to  step  in- 
to his  shoes.  McOlvin,  under  such  circum- 
stances, could  not  accept  the  benefits  with- 
out assuming  the  burdens.  By  the  contract 
of  purchase  with  Stealey,  Petrel  became  the 
equitable  owner  of  the  lot.  Defendant  com- 
plains that  the  written  contract  is  not  in  the 
record.  No  matter  whether  the  contract  was 
written  or  verbal,  Petrel  took  possession 
and  made  such  valuable  in^jrovements  that 
he  would  have  been  entitled  to  specific  per- 
formance under  the  contract,  even  if  It  had 
not  been  in  writing.    Besides,  there  was  no| 


controversy  about  that  Stealey  made  the 
deed  according  to  the  contract,  except  at 
Petrel's  .request,  he  made  it  to  McOlvin  in- 
stead of  to  the  original  purchaser.  Petrel 
was  the  equitable  owner  of  the  lot,  and  his 
interest  therein  became  liable  for  any  me- 
chanics' or  materialmen's  liens,  for  which  Pe- 
trel was  responsible  to  the  same  extent  as 
if  he  had  the  legal  title  to  the  lot,  under  a 
deed  from  Stealey,  with  a  vendor's  Uen  re- 
served in  the  deed  securing  Stealey's  pur- 
chase money.  The  case  cited  by  counsel  for 
McOlvin,  Charleston  Lumber  &  Manufactur- 
ing Co.  V.  Brockmyer,  18  W.  Va.  586,  instead 
of  denying  tbi»  rule,  directly  affirms  It  If 
Stealey  had  conveyed  the  lot  to  McOlvin,  re- 
serving a  lien  to  secure  his  purchase  money, 
he  would  have  had  the  first  lien,  but  the 
mechanic's  lien  claims  against  Petrel  for 
work  and  material,  would  nevertheless  have 
been  valid  claims  against  the  property,  to  be 
paid  out  of  it,  after  the  satisfaction  of  Stea- 
ley's vendor's  liens.  The  holder  of  the  equi- 
table title  to  land  is  an  owner  of  the  land 
within  the  meaning  of  our  mechanic's  lien 
statute.  Charleston  Lumber  &  Manufactur- 
ing Co.  v.  Brockmyer,  18  W.  Va.  586.  See, 
also,  Jacksonville  Nat'l  Bank  ▼.  Williams, 
38  Fla.  305,  20  South.  031 ;  Interstate  Bldg.. 
etc.,  Ass'n  v.  Ayers,  71  HI.  App.  529;  Monroe 
V.  West,  12  Iowa,  119,  79  Am.  Dec.  524; 
King  V.  Smith,  42  Minn.  286,  44  N.  W.  65; 
Fullmer  v.  Poust,  155  Pa.  275,  26  AtL  543, 
35  Am.  St  Bep.  881 ;  18  B.  C.  L.  885;  27  Cyc 
29;  Boisot  Mechanics'  Liens,  {  301.  And 
where  one  fumlshea  materials  which  are 
used  in  the  construction  of  a  building,  under 
a  contract  with  the  owner  or  his  authoriaed 
agent,  he  need  not  serve  notice  on  the  owner 
of  his  claim  of  lien;  aU  he  needs  to  do  is 
to  record  his  notice  of  lien  within  90  days 
from  the  date  of  the  last  item  furnished. 
The  owner  does  not  need  such  notice  as  by 
contracting  for  the  materials,  either  directly 
himself  or  through  an  authorized  agent,  he 
already  knows  of  claimant's  right  to  his  lien, 
and  our  statute  dpes  not  require  the  service 
of  any  notice  upon  him.  Biit  where  the 
owner  has  entered  into  a  contract  with  a 
third  party,  who  has  agreed  to  do  the  work 
or  furnish  the  materials,  or  both,  and  this 
third  party,  the  contractor,  has  purchased 
materials  or  employed  labor  for  the  work, 
then  the  claimant  furnishing  the  oiaterials 
to,  or  performing  the  labor  for,  the  contrac- 
tor, must  serve  notice  of  his  daim  of  lien 
upon  the  owner  in  order  to  hold  the  owner^s 
property  liable  for  his  claim,  and  also  re- 
cord his  notice  of  lien.  Such  notice  must 
be  served  within  60  days  and  recorded  ivlth- 
in  90  days  from  the  date  of  the  last  Item 
of  material  furnished  or  of  labor  performed. 
[8]  Petrel  being  the  equitable  owner  of 
the  lot,  plaintiff  was  not  required  lo  serve 
upon  him  any  notice  of  Its  daim  of  lien; 
nor  did  it  need  to  do  so  as  to  McOlvin.    It 
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owed  him  no  duty.  He  bought  the  property 
sabject  to  the  valid  Hen  claims  then  filed 
or  which  might  thereafter  be  filed  for  record 
against  Petrol's  equitable  interest.  It  neces- 
sarily follows  that  plaintilTs  claim  foe  ma- 
terials furnished  Petrel,  and  which  went  in- 
to the  construction  of  the  dwelling  placed  on 
the  lot,  to  which  he  had  an  equitable  title, 
is  a  valid  lien,  and  the  decree  so  holding 
will  be  affirmed.  We  have  not  discussed  the 
question  whether  plaintiff  actually  furnished 
the  materials,  as  we  think  there  can  be  no 
doubt  about  that 

Jacobs  Realty  Company  Case—No.  1. 

Some  time  in  Mardi,  1919,  Fred  Petrel 
<»ntracted  with  Etta  Pearl  Spears  for  the 
imrchase  of  lot  No.  185  in  the  Hartland  ad- 
dition. The  terms  of  purchase  do  not  ap- 
pear. About  that  time  he  took  possession 
and  started  building  a  house  thereon.  A 
deed  was  made  to  him  for  the  lot,  dated 
June  17,  1919,  recorded  September  18th.  On 
August  23d  he  conveyed  the  lot  to  J.  R.  Jack- 
son, by  deed,  recorded  September  18th. 
Jackson,  on  September  9th,  conveyed  to  ap- 
pellants, Jacobs  Realty  Company,  •2/1 17» 
and  Southern  Pine  Lumber  Company  the  re- 
maining >ViiT  of  the  lot,  by  deed,  which 
was  recorded  September  22d. 

Before  the  deed  was  made  to  Petrel,  the 
plaintiff  sold  and  delivered  certain  material 
for  the  construction  of  the  dwelling  on  this 
lot,  and  its  deliveries,  beginning  May  5th, 
continued  up  to  August  1st.  On  October 
15th,  it  recorded  its  notice  of  lien  against 
M.  Petrel,  F.  Petrel,  J.  R.  Jackson,  Jacobs 
Realty  Company,  and  Southern  Pine  Lumber 
Company.  The  present  owners,  the  appel- 
lants, deny  that  Fred  Petrel  was  the  owner, 
but  say  he  was  the  principal  contractor  in 
the  construction  of  the  dwelling  house, 
though  there  is  no  evidence  of  that  fact.  He 
bought  the  lot,  started  the  building  and  then 
received  a  deed  for  it  before  the  work  was 
finished.  The  only  difference  between  this 
case  and  the  McOlvln  Case  is  that  the  origi- 
nal purchaser  in  the  McOlvin  Case  did  not 
ultimately  take  legal  title  to  the  lot;  In  this 
case  be  did;  hence  this  case  is  governed  by 
the  same  principles  as  the  McOlvin  Case. 
Plaintiff  perfected  its  lien  within  the  90  days 
required,  and  the  decree  enforcing  its  lien 
as  well  as  the  other  liens  is  affirmed. 

Jacobs  Realty  Company  Case — No.  2. 

[4]  It  appears  that  Fred  Petrel  contracted 
with  Ilorence  Rider  Dupay  for  the  purchase 
of  lot  No.  179,  Hartland  addition,  though 
the  deed  for  the  lot  was  made  to  his  father, 
P.  VL  Petrel,  ^ated  June  17,  1919,  recorded 
September  18th.  August  20th,  P.  M.  Petrel 
oonveyed  it  to  J.  R.  Jackson,  a  son-in-law, 
and  he  recorded  his  deed  September  IStfa. 


Jackson,  on  September  9th,  by  deed  conveyed 
•^/iiT  of  the  lot  to  Jacobs  Realty  Com- 
pany, and  'ViiT  to  Southern  Pine  Lumber 
Company^  which  deed  was  recorded  Septem- 
ber 22d.  Fred  Petrel  paid  nothing  on  the 
lot  and  swears  he  had  no  interest  in  it;  that 
he  was  employed  by  his  father  to  build  the 
house  on  a  commission  of  5  per  cent.  It 
appears  that  Fred  Petrel  ordered  most  of 
the  material,  but  some  may  have  been  or- 
dered by  his  father,  P.  Bl  Petrel,  and  pos- 
sibly some  by  his  brother,  Martin  Petrel. 
We  think  it  is  clear  that,  for  whatever  was 
ordered  by  the  two  sons  for  this  dwelling,  P. 
M.  Petrel  was  responsible,  f^ed  told  the 
plalntifr,  about  the  time  the  last  materials 
were  ordered,  to  charge  the  account  to  his 
father  and  the  two  sods,  and  this  was  done, 
the  plaintiff  understanding  that  they  were 
partners.  However,  we  think  that  P.  M. 
Petrel,  he  being  the  owner  of  the  lot,  Is 
bound  by  the  acts  of  his  son  Fred  on  the 
score  of  agency.  Where  materials  are  fur- 
nished for  the  construction  of  a  building, 
under  a  contract  with  the  owner  or  his  au- 
thoriased  agent,  the  owner's  property  is  sub- 
ject to  a  lien  for  the  materials.  Upon  what 
terms  P.  M.  Petrel  acquired  Fred's  equitable 
interest  in  the  lot  does  not  appear.  Nor 
does  it  appear  whether  Fred  had  a  written 
contract  for  the  purchase  of  the  lot  We 
simply  have  his  bare  statement  that  he  con- 
tracted for  it  He  may  have  contracted  for 
his  father. 

Plaintiff,   on   October   15th,   filed  its  no- 
tice of  lien  against  Florence  Rider  Dupay, 
P.  M.  Petrel,  Fred  Petrel,  Martin  Petrel, 
J.  R.  Jackson,  and  the  present  owners,  the 
appellants.    It   began  furnishing  materials 
May  15th  and  ceased  August  2d.    Its  notice 
is  in  the  usual  form  and  affects  the  interests, 
whatever  they  might  be,  of  all  who  were 
named  in  it    The  fact  that  some  named  in 
the  notice  did  not  have  any  interest  in  the 
property  does  not  affect  its  validity    as  to 
those  who  did.    27  Qyc.  p.  165.    The  notice 
of  lien  was  filed  within  the  period  required 
by  the  statute.    That  Fred  Petrel  was  em- 
ployed by  his  father  to  build  the  house  on  a 
percentage  or  cost  plus  basis  did  not  make 
him  an  Independent  contractor.    He  was  his 
father's  agent,  and  his  father  was  bound 
by  what  he  did,  so  notice  to  the  father  of 
plaintifTs  claim  of  lien  was  not  required. 
Filing  it  for  record  .within  the  required  stat- 
utory period  was  sufficient    The  claims  of 
plaintiff   and    the  ^  other  lienors    are   fully 
proved;   the  liens  were  properly  perfected 
and  the  decree  adjudicating  such  claims  to 
be  liens  on  this  proi^erty  will  also  be  af ' 
firmed. 

We  therefore  affirm  the  decrees  in  eacli 
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(90  W.  Va.  781) 

CARSON  V.  JACKSON  LAND  iu  MINING  CO. 
•t  al.     (No.  4494.) 

(Sopreiiie  Ck>urt  of  Appeals  of  West  Virginia. 

April  18,  1022.) 

(SyUahui  by  the  Court.) 

1.  Easementa  ^s»  17 (4)— Parties  buyfng  lots 
heid  to  aoquire  easemeiits  to  streets*  alleys, 
and  bridge  shown  on  plat. 

Where  the  owner  of  a  tract  of  land  lays 
the  same  off  into  lots,  streets,  and  alleys,  and 
constructs  a  bridge  connecting  one  of  the 
streets  so  laid  off  with  a  street  of  an  incorpo- 
rated city  lying  on  the  opposite  side  of  a  prac- 
tically impassable  obstruction,  and  makes  a 
plat  upon  which  the  lots,  streets,  alleys  and 
bridge  are  shown,  and  records  said  plat  in  the 
office  of  the  derk  of  the  county  court,  and  sells 
the  lots  indicated  thereon  with  reference  there- 
to, the  purchasers  of  such  lots,  as  an  incident 
to  their  purchases,  acquire  an  easement  in  such 
streets  and  alleys,  and  the  bridge  shown  upon 
said  plat,  whether  the  same  are  ever  formally 
accepted  by  any  public  authority  or  not 

2.  Eaaemonts  ^=3>53-*DHty  to  maintain  resta 
upon  owner  of  easement  In  absence  of  oon- 
tractual  or  prescriptive  obligation  on  servient 
owner. 

The  duty  to  maintain  an  easement  in  such 
condition  that  it  may  be  enjoyed  is  upon  those 
entitled  to  its  use,  in  the  absence  of  some  con- 
tractual or  prescriptiTe  obligation  upon  the 
owner  of  the  servient  estate  to  so  maintain  it. 

3.  Easements  ^=:»53*Servien't  owners  not 
bound  to  keep  up  Midge  and  not  liable  for 
Injuries  thereon. 

Where  the  owners  of  a  tract  of  land  lay 
the  same  off  into  lots,  streets,  and  alleys,  and 
connect  one  of  the  streets  thus  laid  off  with 
an  incorporated  city  lying  across  a  practically 
impassable  hindrance  or  obstacle,  and  make 
and  record  in  the  office  of  the  clerk  of  the  coun- 
ty court  a  plat  showing  such  streets  and  alleys, 
and  the  bridge  thus  constructed,^  and  make  sale 
of  the  lots  thus  laid  off,  there  is  no  duty  upon 
the  parties  so  laying  off  said  lots  and  selling 
the  same  to  maintain  said  bridge  in  a  reason- 
ably safe  condition  for  the  use  of  the  purchas- 
ers of  the  lots. 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  George  R.  Carson  against  the 
Jackson  Land  &  Mining  Company  and  others. 
JJemurrer  to  declaration  sustained,  and  plain- 
tiff, not  desiring  to  amend,  Judgment  of  nil 
capiat  was  rendered,  and  plaintifl!  brings  er- 
ror.   Affirmed. 

G.  H.  Duthle  and  Law  &  McCue,  of  Clarks- 
burg, for  plaintiff  in  error. 

Millard  F.  Snider  and  Steptoe  &  Johnson, 
all  of  Clarksburg,  for  defendants  in  error. 

RITZ,  J.  This  suit  waa  instituted  for  the 
purpose  of  recovering  damages  for  the  death 
of  plaintiff's  intestate,  from  a  fall  through 
a  bridge,  which  it  is  claimed  the  defendants 


were  under  the  duty  to  keep  In  good  order 
and  repair.  The  court  below  austained  a 
demurrer  to  the  declaration  as  amended,  and 
the  plaintlfF,  not  desiring  to  further  amend, 
a  judgment  of  nil  capiat  was  rendered,  to 
review  which  this  writ  of  error  is  prosecuted. 
The  declaration  aa  amended  alleges  that, 
in  the  year  1911,  the  defendants  were  the 
owners  of  a  tract  or  parcel  of  land  situate 
near  the  city  of  Clarksburg,  and  on  the  north 
side  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany's tracks  and  right  of  way;  that  at  or 
about  that  time  they  caused  the  same  to  be 
laid  oiT  into  town  lots,  streets,  and  alleys, 
and  made  a  plat  thereof,  designating  the 
same  as  the  Jackson,  Snider  &  Maxwell  addi- 
tion to  Clarksburg,  and  caused  said  plat  to 
be  recorded  in  the  office  of  the  county  clerk 
of  Harrison  county,  designated  as  "Mont- 
pelier  Plat  No.  1" ;  that  since  said  time  the 
defendants  have  offered  for  sale,  and  have 
sold  to  persons  desiring  to  purchase  the  same, 
many  of  the  lots  or  parcels  of  land  shown 
upon  said  plat;  that  about  the  same  time 
the  defendants  built  a  bridge  designated  on 
the  said  plat  as  Montpelier  bridge,  construct- 
ed of  iron,  stone,  etc.,  over  and  'across  the 
tracks  of  the  Baltimore  &  Ohio  Railroad 
Company,  and  about  25  feet  above  the  level 
of  said  tracks;  that  said  bridge  was  con- 
structed for  the  accommodatiou  of  vehicles, 
as  well  as  pedestrians  desiring  to  use  the 
same,  and  extends  from  the  lots  platted  and 
laid  off  as  aforesaid  across  the  said  railroad, 
and  connects  the  same  with  Pike  street  in 
the  city  of  Clarksburg ;  that  the  said  bridge 
was  constructed  by  the  defendants  as  a 
means  of  approach  from  the  said  city  of 
Clarksburg  to  the  said  Montpelier  addition, 
and  for  the  purpose  of  making  access  to  said 
lots  more  convenient,  and  for  the  purpose  of 
making  said  lots  more  attractive  to  prospec- 
tive purchasers,  and  was  open  to,  and  ever 
since  has  been  usted  by,  all  persons  owning  a 
lot  or  lots  in  said  addition,  or  any  persons 
transacting  any  business*  in  said  addition, 
and  that  the  same  is  the  only  convenient 
and  accessible  way  to  said  lots  from  the  dty 
of  Clarksburg;  that  the  said  bridge  waa  open 
to  general  use  by  the  public,  and  that  the 
public  Used  the  same  by  the  invitation  and 
consent  of  the  defendants;  that  in  Septem- 
ber, 1017,  the  plaintiff  purchased  from  the 
defendant  land  company  a  certain  lot  situate 
in  said  addition,  with  the  buildings  thereon 
and  appurtenances  thereunto  belonging,  upon 
which  lot  he  lived  with  his  family  at  the 
time  of  the  injury  complained  of,  and  that 
he,  together  with  all  members  of  his  family, 
with  the  knowledge,  invitation,  and  consent 
of  the  defendants,  used  the  said  bridge 
across  the  said  railroad  tracks  in  going  to 
and  from  the  city  of  Clarksburg  and  other 
places;  that  at  the  time  of  the  happening 
of  the  accident  to  the  plaintiff's  decedent 
the  said  bridge  had  not  been  accepted  by  the 
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county  court  of  Harrison  county,  or  by  the 
common  council  of  the  city  of  Clarksburg  as 
and  for  a  public  bridge ;  that  it  became  and 
was  the  duty  of  the  defendant,  under  the 
circumstances,  to  keep  the  said  bridge  in  rea- 
sonably good  and  safe  condition  for  travel 
thereon  and  thereover  by  the  plaintiff  and 
members  of  his  family;  that  the  defendants 
did  not  perform  their  obligation  in  this  re- 
gard, but  allowed  the  said  bridge  to  become 
out  of  repair  and  in  an  unsafe  condition  for 
travel,  by  means  whereof,  in  June,  1920,  the 
plaintiff's  intestate,  a  l)oy  four  years  of  age,* 
accompanied  hy  his  sister,  when  walking 
across  said  bridge  in  the  exercise  of  due 
care,  fell  with  great  force  and  violence 
through  the  floor  thereof  to  the  tracks  of  the 
railway  company  underneath,  and  sustained 
injuries  from  which  he  died. 

[1]  The  defendants  insist  that  the  declara- 
tion does  not  state  a  cause  of  action  against 
them  for  two  reasons:  First,  because  the  lay- 
ing off  of  the  tract  of  land  into  lots,  streets, 
and  alleys,  and  making  a  plat  thereof,  to- 
gether with  the  bridge  in  question,  and  sell- 
ing lots  in  relation  thereto,  constituted  an 
irrevocable  dedication  by  the  defendants  of 
the  streets,  alleys,  and  bridge  shown  upon 
said  plat  to  the  purpose  thereon  indicated, 
whether  the  same  had  ever  heep.  accepted 
formally  by  any  public  authority  or  not; 
that^  when  they  sold  the  lots  in  said  addi- 
tion, they  in  effect  conveyed  to  each  pur- 
chaser, not  only  the  lot  covered  by  his  deed, 
but  also  an  irrevocable  easement  in  the 
bridge,  streets,  and  alleys,  and  that  they 
were  under  no  obligation  to  maintain  this 
easement  in  such  condition  that  it  could  be 
used  safely;  and,  second,  that  the  Legisla- 
ture, by  extending  the  corporate  limits  of 
the  city  of  Clarksburg  in  the  year  1917,  so  as 
to  include  this  Montpelier  addition,  thereby 
accepted,  on  behalf  of  the  public  authorities, 
the  streets  and  alleys,  as  well  as  the  bridge 
shown  upon  said  plat,  and  the  duty  to  main- 
tain the  same  in  good  order  and  repair  ttom 
that  time  devolved  upon  the  city  of  Clarks- 
burg. 

[2,  3]  It  cannot  be  doubted  but  that,  when 
the  defendants  laid  off  this  tract  of  land  and 
made  the  plat  thereof,  and  recorded  the  same 
in  the  county  clerk's  office,  and  sold  lots  in 
regard  thereto,  the  purchasers  of  such  lots 
acquired  an  easement  in  the  streets,  alleys, 
and  public  ways  shown  upon  said  plat, 
whether  the  same  were  accepted  by  any  pub- 
lic authority  or  not,  and  they  could  not  be 
deprived  of  this  easement  or  right  by  the 
proprietors  of  the  subdivision  without  their 
consent.  Cook  v.  Totten,  49  W.  Va.  177,  38 
8.  E.  491,  87  Am.  St  Rep.  792;  Edwards  v. 
Moundsville  Land  Co.,  56  W.  Va.  43,  48  S. 
E.  754;  Griffin  v.  Richardson,  83  W.  Va.  442, 
98  S.  B.  523.  It  is  likewise  very  well  estab- 
lished that  the  owner  of  an  estate  over  which 
there  exists  an  easement  is  under  no  obliga- 
tioD  to  maintain  the  easement  in  a  condition 
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fit  for  use.  The  duty  to  maintain  it  so  that 
it  may  be  enjoyed  rests  upon  those  entitled 
to  its  enjoyment,  in  the  absence  of  some  con- 
tractual or  prescriptive  relation  imposing, 
this  duty  upon  the  ovmer  of  the  servient  es- 
tate. Griffin  v.  Richardson,  supra;  9  R.  C. 
L.,  title  "Easements,**  {  61>  clnd  authorities 
there  cited;  Nichols  v.  Peck,  70  Conn.  439, 
39  Atl.  803,  40  L.  R.  A.  81,  66  Am.  St  Rep. 
122 ;  City  of  Bellevue  v.  Daly,  14  Idaho,  545, 
94  Pac  1036,  15  L.  R.  A.  (N.  S.)  902;  Ham- 
mond V.  Hammond,  258  Pa.  51,  101  Atl.  855, 
u  R.  A.  1918A,  590;  Lamb  v.  Lamb,  177  N. 
C.  150,  98  S.  E.  307;  Dudgeon  v.  Bronson, 
159  Ind.  562,  64  N.  E.  910,  65  N.  E.  752,  95 
Am.  St  Rep.  315,  and  note  at  page  328; 
Walker  ▼.  Pierce,  38  Vt  94;  Brill  v.  Brill, 
108  N.  ;.  511,  15  N.  E.  538;  Kirkland  v. 
Pitman,  122  Ga.  256,  60  S.  B.  117.  This  cita- 
tion of  authorities  might  be  extended  oy  the 
addition  of  many  other  adjudicated  cases, 
but  the  foregoing  sulllpiently  illustrate  the 
principle,  from  which  there  seems  to  be  no 
dissent,  that  the  owner  of  an  easement  over 
the  lands  of  another  Is  under  the  obligation 
to  keep  such  easement  in  proper  condition 
to  be  enjoyed,  in  the  absence  of  an  agree- 
ment devolving  this  duty  on  the  owner  of  the 
servient  estate. 

It  is  Insisted  here,  however,  that  the  rela- 
tion of  the  parties  to  this  bridge  is  very  dif- 
ferent from  their  relation  to  the  streets  in 
the  subdivision,  and  their  rights  and  obliga- 
tions in  regard  thereto  are  not  the  same  as 
the  relative  rights  and  duties  of  the  parties 
in  relation  to  the  easement  over  the  streets. 
It  is  insisted  that  the  bridge  is  not  a  part  of 
the  system  of  streets  and  alleys  in  which  the 
purchasers  of  lots  acquired  an  easement,  but 
Is  an  instrumentality  owned  by  the  defend- 
ants which  they  invite  the  lot  owners  to  use, 
and  their  liability  is  determined  by  the  law 
governing  the  duty  of  one  to  keep  his  prem- 
ises in  a  safe  condition,  or  else  pay  dam- 
ages to  a  person  whom  he  invites  to  come 
thereon  who  may  be  injured  because  of  their 
unsafe  condition.  It  is  a  little  difficult  to 
understand  how  the  duty  of  the  parties  in 
regard  to  the  bridge  can  be  any  different  from 
their  relative  duties  in  regard  to  the  streets 
and  alleys  in  the  subdivision.  The  averment 
of  the  declaration  is  that  this  bridge  was 
laid  down  upon  the  plat,  and  that  it  con- 
nected one  of  the  streets  of  the  subdivision 
with  one  of  the  streets  of  the  city  of  Clarks- 
burg, and  formed  the  only  practicable  way 
of  passing  from  the  one  to  the  other.  The 
fact  that  the  easement  provided  for  travel 
was  not  upon  the  surface  of  the  ground  can 
make  it  no  less  a  street  The  action  of  the 
defendants  in  constructing  this  bridge  and 
laying  it  down  upon  the  plat  as  a  part  of  one 
of  the  streets  of  their  subdivision,  as  be- 
tween themselves  and  the  purchasers  of  said 
lots,  irrevocably  dedicated  it  to  the  use  of 
such  purchasers,  and,  when  the  lots  were 
sold,  each  purchaser,  as  an  incident  to  the 
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grant  of  tbe  lot,  aoquired  an  easement  not 
only  in  tbe  streets  and  alleys  as  they  exist- 
ed upon  the  surface  of  the  ground,  but  also 
in  this  bridge,  as  it  then  existed.  The  plain- 
tilTs  intestate  was  not  upon  this  bridge  as 
an  invitee  of  the  defendants.  He  was  on 
there  in  the  exercise  of  his  rights  under  the 
easement  granted  as  incident  to  the  convey- 
ance of  the  lot  to  the  plaintiff.  When  the 
plaintiff  purchased  the  house  and  lot  in  this 
subdivision,  he  acquired  the  right  to  use  this 
bridge,  not  as  an  invitee  of  the  defendants, 
but  as  the  owner  of  an  easement  in  it,  and 
when  he  or  his  family  used  the  bridge  he 
was  using  his  own  property,  and  was  not  us- 
ing the  property  of  the  defendants  at  alL 
When  the  defendants  laid  off  these  lots  and 
constructed  this  bridge  as  a  part  of  one  of 
the  streets,  they,  in  effect,  said  to  the  pur- 
chasers of  lots: 

'*We  have  provided  streets  and  alleys  in  this 
subdivision  as  laid  down  upon  this  plat,  and  as 
indicated  upon  the  ground.  We  have  likewise 
provided,  as  a  means  of  access  from  this  sub- 
division to  the  business  sections  of  the  dty  of 
Clarksburg,  the  bridge  laid  down  upon  the 
map,  and  also  actually  constructed  upon  the 
ground.  We  dedicate  these  streets  and  this 
bridge  to  the  use  of  purchasers  of  our  lots.' 


II 


Thereafter  the  purchasers-  of  said  lots 
owned  an  estate  in  the  streets  and  alleys, 
and  in  the  bridge  superior  to  that  of  any 
one  else,  and  their  right  to  use  the  streets 
and  alleys,  and  the  bridge  constitutes  an 
easement  which  is  dominant  to  any  estate  re- 
maining in  the  defendants,  if,  indeed,  there 
remains  any  such  estate.  The  case  of  Oney  v. 
West  Buena  Vista  Land  Co.,  101  Va.  580,  52 
S.  B.  343,  2  L.  R.  A.  (N.  S.)  832,  113  Am.  St. 
Rep.  1066,  involved  the  rights  of  parties  in 
a  bridge,  under  circumstances  very  similar 
to  those  existing  here.  In  that  case  the  land 
company  had  laid  off  a  tract  of  land  into 
lots  and  constructed  a  bridge  across  the  river, 
connecting  one  of  the  streets  of  their  sub- 
division with  one  of  the  streets  of  Buena 


Vista,  and  one  of  the  questions  Involved  in 
tbe  case  was:  Upon  whom  devolved  the  duty 
to  maintain  this  bridge?  The  court  in  that 
case,  in  a  well-reasoned  opinion,  held  that, 
after  the  land  company  built  the  bridge  and 
dedicated  it  upon  its  plat  to  the  purchasers 
of  the  lots,  its  duty  was  at  an  end;  that  the 
lot  owners  then  became  the  owners  of  the 
dominant  estate  in  the  bridge,  and  the  duty 
devolvea  upon  them  to  laeep  it  In  repair.  An- 
other case  which  throws  some  light  upon  the 
question  involved  here  is'  that  of  Cole  v. 
Pierce  (N.  H.)  106  AtL  605.  In  tbac  case 
there  were  two  mills  on  a  canal  fed  by  water 
from  a  dam  in  a  stream,  which  were  con- 
veyed, the  lower  mill  to  the  plaintiff,  and  the 
upper  mill  together  with  the  dam  to  the  de- 
fendant The  deed  to  the  plaintiff  gave  him 
the  right  to  draw  water  from  the  stream  by 
means  of  the  dam.  The  plaintiff  insisted 
that  it  was  the  duty  of  the  defendant  to 
maintain  the  dam  so  that  the  water  to  which 
he  was  entitled  might  be  derived  therefrom, 
but  the  court  held  that  the  defendant  was 
under  no  duty  in  tliat  regard  so  far  as  the 
plaintiff  was  concerned. 

It  results,  from  what  we  have  said,  that 
the  owners  of  the  lots  in  this  Montpelier  sub- 
division own  an  easement  in  this  bridge,  as 
well  as  the  streets  used  in  connection  with  it, 
and  that  there  was  no  duty  upon  the  defend- 
ants, after  the  dedication  of  this  bridge  to 
that  purpose,  to  maintain  the  same  so  that 
the  lot  owners  might  enjoy  their  easement. 
Having  come  to  this  conclusion,  it  is  un- 
necessary for  us  to  consider  whether  or  not 
the  Legislature  accepted  this  bridge  and  the 
streets  laid  off  in  the  Montpelier  addition, 
by  the  adoption  of  a  new  charter  for  the  city 
of  Clarksburg,  under  the  terms  of  which  this 
addition,  as  well  as  the  bridge,  were  includ- 
ed with  the  corporate  limits  of  said  dty. 

Our  conclusion  is  that  the  declaration  does 
not  state  a  cause  of  action  against  the  de- 
fendants, and  the  Judgment  complained  of  is 
affirmed. 


N.a) 

(183  N.  C.  800) 

STATE  V.  PUQH. 


(N».  472.) 


STATE  V.  PUGH  849 

(1118.B.) 

tempt  to  bum  an  onoccnpled  dwelling,  and 
he  appeals.    No  error. 


(Supreme  Court  of  North  Carolina.     May  10, 

1922.) 

1.  Criminal  law  «s»309-^  Witnesses  «=s>333' 
Charaeter  of  witness  presumed  good  but  Is 
subject  to  attack. 

The  character  of  a  witnesa  is  subject  to  at- 
tack by  cross-examination  or  by  testimony  of 
other  witnesses,  but  his  character  is  presumed 
to  be  good  until  the  contrary  is  shown. 

2.  Criminal  law  «=»865(l)— Instruotione  as  to 
their  duty  In  sending  Jury  back  for  further 
deliberation  held  not  ground  for  reversal. 

Instructions  in  sending  jury  back  for  fur- 
ther deliberation  after  jury  had  reported  with- 
out rendering  a  verdict  because  of  disagree- 
ment, that  it  was  the  duty  of  the  jury  to  reach 
a  decision  if  it  could  do  so  without  doing  vio- 
lence to  the  conscience  of  the  jurors,  that  the 
case  was  one  of  importance  to  the  state  and  to 
the  defendant,  and  that  some  jury  was  required 
to  pass  upon  it,  held  not  ground  for  reversal. 

3.  Criminal  law  ^=»656( 8) --Remarks  of  court 
In  discharging  a  former  Jury  held  not  ground 
for  reversal;   "opinion." 

Action  of  court  in  discharging  a  jury  after 
verdict  in  other  case,  with  statement  that,  "You 
evidently  have  important  business  matters  at 
home  that  are  attracting  your  attention,  judging 
by  the  verdict  which  you  have  just  returned, 
and  in  view  of  that  fact  the  court  will  excuse 
you  for  the  term,"  held  not  ground  for  reversal 
is  case  subsequently  tried  before  another  jury; 
such  statement  not  constituting  an  expression 
of  opinion  on  the  facts  in  violation  of  C.  S.  | 
564. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Opinion.] 

4.  Jury  ^==976— Court  has  discretion  to  dis- 
charge Jury  from  further  service  after  rendi- 
tion of  verdjot. 

The  court  in  its  discretion  may  discharge 
a  jury  from  further  service  after  rendition  of 
verdict. 

5.  Criminal  law  <&s»M44(  15) —Court  In  dis- 
charging Jury  from  further  service  after  ren- 
dition of  verdict  presumed  to  have  acted  prop* 
eriy. 

The  court,  in  discharging  jury  from  further 
service  after  rendition  of  a  verdict,  will  be 
presumed  to  have  acted  properly  and  to  have 
made  no  improper  remarks. 

6.  Criminal  law  ^=»l  1 34(9)— Exception  to  ac- 
tion of  oovrt  In  previous  trial  not  considered. 

Exception  complaining  of  action  of  court  in 
discharging  a  jury  whch  had  rendered  a  ver- 
dict in  other  case  from  further  service  will  not 
be  considered  in  subsequently  commenced  pros- 
ecution, since  it  does  not  relate  to  anything 
that  occurred  during  the  trial  in  such  subse- 
quent case. 

Appeal   from    Superior    Court,    Randolph 
County;   Brock,  Judge. 

Maryland  Pugh  was  convicted  of  an  at- 


C.  N.  Cox  and  Brittain,  Brittain  &  Brlt- 
tain,  all  of  Ashboro,  for  appellant 

James  S.  Manning,  Atty.  Qen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  The  only  errors  assigned 
are  for  matters  occurring  after  the  case  had 
been  submitted  to  the  jury.  There  were  no 
exceptions  to  the  evidence  or  charge. 

[1]  After  the  jury  had  been  in  deliberation 
for  some  time,  they  came  into  court  for  fur- 
ther instructions  and  asked  the  judge  this 
question:  *'Is  a  witness'  character  considered 
good  until  proven  bad  in  court?"  to  which 
the  coiirt  replied,  "The  witness*  character  is 
presumed  to  be  good  until  the  contrary  is 
shown."  This  reply  is  undoubtedly  correct 
A  witness*  character  is  subject  to  attack  as 
soon  as  he  goes  on  the  stand.  If  the  opposite 
party  wishes  to  attack  it,  he  may  do  00  by 
witnesses  or  by  the  manner  of  his  cross-ex- 
amination. If  this  is  not  done  and  there  is 
nothing  in  the  witness'  own  testimony  which 
imi>eaches  him,  it  may  well  be  taken  that 
his  character  is  to  be  considered  good. 

In  40  Cyc.  2552  et  seq.,  the  authorities  are 
summed  up  from  the  different  states  and 
hold  that — 

"A  witness  is  presumed  to  speak  the  truth, 
but  such  presumption  is,  of  course,  subject  to 
be  overcome  by  any  other  matters  tending  to 
indicate  that  the  witness  is  not  worthy  of  credit 
and  ceases  where  it  appears  that  the  witness 
has  testified  falsely  as  to  a  material  matter." 

Also: 

"As  a  general  rule,  evidence  is  not  admissible 
to  sustain  the  credibility  of  a  witness  who  has 
not  been  impeached,  and,  where  a  witness  has 
not  been  impeached,  it  is  not  permissible  to 
support  his  testimony  by  other  evidence  which, 
although  corroborative  in  its  nature,  bears  on 
the  credibility  of  the  witness  rather  than  on 
the  issues  in  the  cause." 

Further  it  is  held  that— 

'^Evidence  is  not  admissible  to  show  the  good 
character  or  reputation  for  truth  and  veracity 
of  a  witness  whose  character  has  not  been  at- 
tacked, and,  where  a  witness  has  not  been 
impeached,  it  is  not  permissible  to  support  his 
testimony  by  showing  that  he  had  made  state- 
ments out  of  court  in  conformity  to  his  testi- 
mony, or  that  his  testimony  is  consistent  to 
that  given  by  him  in  a  previous  proceeding,  or 
that  he  had  never  made  any  statements  con- 
tradictory to  his  testimony.  But  it  is,  of 
course,  permissible  to  corroborate  an  imim- 
peached  witness  as  to  any  fact  in  issue  in  the 
case. 


*» 


The  ground  of  all  these  decisions  is  that 
the  character  of  a  witness  Is  to  be  deemed 
good  unless  it  is  impeached.  It  may  be  im- 
peached either  by  direct  testimony  as  to  his 
character  or  by  the  manner  of  his  examina- 
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tlon,  and  In  such  cases  the  court  will  admit 
testimony  in  support  of  his  good  character, 
but  it  would  be  a  useless  consumption  of 
time  to  put  in  testimony  as  to  the  good  char- 
acter of  a  witness  which  has  not  been  im- 
peached in  any  way. 

In  State  v.  Knotts,  168  N.  C.  190,  83  S.  E. 
972,  the  court  held  that  it  was  not  error  to 
refuse  an  instruction  that  the  law  presumed 
defendants  were  men  of  good  character. 
While  a  defendant  is  presumed  innocent  of 
the  particular  charge  for  which  he  is  being 
tried,  there  is  no  presumption  as  to  his  good 
character,  and  the  mere  fact  that  he  is  in- 
dicted and  on  trial  is  an  attack  upon  his 
character  when  offered  as  a  witness,  as  well 
as  the  fact  that  he  is  an  interested  witness. 

[2]  The  Jury  having  again  returned  to  the 
courtroom .  without  having  reached  a  verdict, 
and  having  Informed  the  court  that  it  stood 
eleven  to  one,  the  court  then  said  to  them: 

"The  court  does  not  know  which  way  the 
eleven  stand,  or  who  you  are,  or  how  the  one 
stands,  or  who  he  is,  and  it  does  not  concern 
the  court  to  know.  But  the  court  instructs  you 
that  each  of  the  jurors  must  be  satjsfied  be- 
yond a  reasonable  doubt  before  they  can  con- 
vict the  defendant;  it  is  the  duty  of  the  jury, 
if  you  can  do  so  without  doing  violence  to  your 
conscience,  to  reach  a  decision.  The  case  is  one 
of  importance  to  the  state  and  to  the  defend- 
ant, and  some  jury  must  pass  upon  it." 

This  is  unexceptionable.  The  court  also 
suggested  that  it  was  the  duty  of  the  Juror, 
if  he  could  make  up  his  mind  to  a  moral  cer- 
tainty, to  do  so,  and  told  the  Jury  to  go  back 
and  see  if  they  could  get  together.  The 
court,  during  the  course  of  its  remarks  to 
the  Jury,  stated  to  the  Jury  that  it  was  their 
duty  to  consider  the  evidence,  and  not  to  de- 
cline to  agree  on  account  of  stubborness; 
that  to  decline  to  agree,  if  one  could  do  so 
without  doing  violence  to  his  conscience,  was 
not  necessarily  a  *'mark  of  great  intelligence 
or  high  citizenship."  In  this  we  can  see 
nothing  prejudicial  of  which  the  defendant 
can  complain. 

The  defendant  and  his  counsel  were  In 
court  at  the  time  the  foregoing  remarks  were 
made  to  the  Jury,  and  they  made  no  objec- 
tion and  did  not  make  any  exception  at  the 
time. 

[3-6]  After  the  verdict  was  rendered,  the 
defendant  entered  an  exception  on  the  fol- 
lowing ground: 

"On  Tuesday  morning  previous  when  a  for* 
mer.jury  was  trying  a  different  case.  State  ▼• 
Sizemore,  and  returned  a  verdict  of  not  guilty, 
the  court  stated  to  that  jury,  there  being  pres- 
ent some  who  subsequently  served  as  jurors 
in  this  case,  as  follows:  'Gentlemen,  you  evi- 
dently have  important  business  matters  at  home 
that  are  attracting  your  attention,  judging  by 
the  verdict  which  you  have  just  returned,  and, 
in  view  of  that  fact,  the  court  will  excuse  you 
for  the  term/  " 

This  was  in  the  discretion  of  the  trial 


Judge,  and  he  had  the  power  and  It  was  his 
duty  in  a  proper  case  to  discharge  a  Jury 
from  service.  His  remarks  are  not  shown 
to  have  been  improper,  and  the  presumption 
of  law  is  that  the  Judge  acted  properly.  Cer- 
tainly it  was  no  expression  of  opinion  by 
him  on  the  facts  in  issue  in  this  case,  under 
our  statute  which  forbids  a  Judge  to  give  an 
opinion.  It  is  no  violation  of  the  Act  of 
1796,  now  C.  S.  |  564,  which  provides: 

"No  judge,  in  giving  a  charge  to  a  petit  jury, 
either  in  a  civil  or  criminal  action,  shall  give 
an  opinion  whether  a  fact  is  fully  or  sufficiently 
proven,  that  being  the  true  office  and  province 
of  the  jury.'* 

The  Judge  in  discharging  the  former  Jury, 
or  in  making  any  remarks  during  the  term 
in  the  discharge  of  his  duty  to  impress  the 
public  with  the  duty  of  Jurors  in  their  con- 
duct, is  presumed  to  have  acted  correctly, 
and  his  remarks  in  so  doing  can  in  no  pos- 
sible view  be  taken  as  a  violation  of  this 
statute,  which  forbids  the  Judge  to  express 
an  opinion  "whether  a  fact  is  fully  or  CRiffi- 
clently  proven"  in  this  trial. 

This  matter  has  been  recently  reviewed  in 
State  V.  Baldwin,  178  N.  C.  687,  100  S.  E. 
348,  10  A.  L.  R  1112,  where,  on  the  convic- 
tion of  a  party  of  having  in  possession  spiri- 
tuous liquors,  the  Judge  In  sentencing  the 
prisoner  expressed  condemnation  of  the 
transaction,  and  subsequently  at  the  same 
term  the  brother  of  that  defendant  was  tried 
for  connection  with  the  same  offense,  and 
the  same  objection  was  made  as  in  this  case, 
and  the  court  said  that  the  Judge's  remarks 
could  not  be  considered  as  an  expression  of 
an  opinion  on  the  trial  of  this  defendant  any 
more  than  the  verdict  of  guilty  against  his 
brother  on  whom  he  was  passing  sentence 
had  been,  and  added: 

"At  common  law,  and  in  England  to  this  day, 
the  judge  is  not  forbidden  to  express  an  opin- 
ion upon  the  facts  of  any  case,  but  it  was 
deemed  that  the  judge,  who  is  an  integral  part 
of  the  trial,  could  be  of  aid  to  the  jury  in  ex- 
pressing an  opinion  upon  the  reasonable  infer- 
ences to  be  drawn  from  the  evidence,  though 
of  course  he  could  not  direct  a  verdict  when 
there  was  conflicting  evidence.  The  same  rule 
still  obtains  in  all  the  federal  courts,  and  the 
courts  of  nearly  every  state  of  the  Union. 
It  is,  therefore,  not  an  inherent  right  of  a  de- 
fendant that  the  judge  should  be  restricted  from 
expressing  any  opinion  during  the  trial." 

It  is  further  said  that  our  statute  of  1796. 
now  C.  S.  §  564,  forbids  a  Judge  only  "In 
giving  a  diarge  to  the  petit  Jury  from  glTing 
an  opinion  whether  a  fact  is  fully  or  suffi- 
ciently proven.'  Being  in  derogation  of  the 
common  law  and  of  the  practice  and  proce- 
dure in  the  English  and  federal  courts,  and 
of  the  procedure  generally  ^sewhere,  vre 
cannot  extend  it  beyond  Its  terms" — citing 
many  cases  to  the  same  effect.  The  subject 
is  so  fully  discussed  in  that  case  that  repe- 
tition la  unnecessary. 


N.a) 


BASS  y.  SOUTHEKN  B.  CO. 

(Ill  &S.; 


851 


[6]  Furthermore,  the  exception  was  not  to 
anything  that  oocarred  during  the  trial  and 
presents  no  question  for  consideration  in 
this  casa  There  is  nothing  which  would  au- 
thorize us  to  say  that  there  was  such  mlfl- 
conduct  of  the  Judge  at  that  term  as  would 
vitiate  this,  or  any  other  trial  at  that  term. 

The  Judge  is  presumed  to  have  acted  prop^ 
erly  in  his  discharge  of  the  Jury  in  the  form- 
er case,  wh^ch  was  a  matter  committed  to 
his  discretion,  and  certainly  it  is  not  to  l>e 
reviewed  hi  this  case.  If  it  had  vitiated  this 
trial,  it  would  have  vitiated  every  other  trial 
at  this  term. 

No  error. 


(183  N.  C.  444) 

BASS  V.  SOUTHERN  R.  CO.  et  al.    (No.  449.) 

(Supreme   Court  of  North   Carolina.    May  d> 

1922.) 

1.  Master  and  servant  ^==>288 (6)— Assumption 
of  risk  within  federal  act  held  for  Jury. 

In  an  action  under  tlie  federal  Employers* 
Liability  Act  (U.  S.  Comp.  St.  §§  8657-«665) 
for  injuries  to  a  brakeman,  where  there  was 
evidence  that  he  was  injured  while  stepping 
from  one  car  to  another  by  reason  of  a  sud* 
den,  violent,  unusual,  and  unforeseen  jerlK  of 
the  train,  a  nonsuit  was  properly  denied. 

2.  Master  and  servant  ^=s>204(l)— Assam pt Ion 
of  risk  defense  under  federal  act 

Under  the  federal  'Employers'  liability  Act 
(U.  S.  Comp.  St.  §f  8857-8665),  an  employee 
assumes  the  risk  incident  to  the  proper  and 
careful  operation  of  a  railroad,  but  does  not 
assume  the  risk  of  the  company's  or  a  fellow 
servant's  negligence. 

3.  Negligence  (S=»I4I(  12)— Charge  on  compar- 
ative negligence  nnder  federal  act  held  proper. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  {§  8657-8605) 
for  injuries,  the  charge,  authorizing  diminu- 
tion of  damages  on  account  of  plaintiff's  con- 
tributory negligence,  h4ld  proper. 

Appeal  from  Superior  Court,  Mecldenburg 
County;  Flnley,  Judge. 

Action  by  W.  M.  Bass  against  the  South- 
em  Railroad  Company  and  others.  From  a 
judgment  for  plaintiff,  both  parties  appeal. 
No  error. 

This  action  was  brought  under  the  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St.  §§ 
8657-8665),  the  plaintiff  having  been  Injured 
while  working  as  a  brakeman  for  the  de- 
fendant In  Interstate  commerce.  The  charge 
on  the  subject  of  damages  was  as  follows: 

"There  is  one  phase  of  this  case  which  I  for- 
got to  call  to  your  attention.  This  is,  If  you 
answer  the  second  issue,  'Yes*— that  is  the  is- 
sue as  to  contributory  negligence,  that  plaintiff 
is  ^ilty  of  contributory  negligence— then  you 
take  that  in  consideration  in  making  up  your 
Ter^lict  as  to  the  amount  of  damages.  If  you 
answer,  'No/  th&t  he  was  not  guilty  of  con- 


tributory negligence,  of  conrte  that  disposes 
of  that  issue  and  all  matters  resulting  from  it, 
but  if  you  answer  it  *Yes,*  that  plaintiff  was 
guilty  of  tcontributory  negligence,  then  you  con- 
sider that  in  the  question  of.  damages;  in  other 
words,  the  amount  of  damages  that  you  ascer- 
tain that  plaintiff  would  be  entitled  to  recover 
should  be  diminished  by  the  amount  of  negli- 
gence that  yoQ  find  the  plaintiff  contributed  to- 
wards this  sum  total  of  damage;  in  other 
words,  the  net  amount  of  damage  should  be 
ascertained,  and  the  plaintiff  charged  up  with 
the  proportionate  amount,  or  with  a  certain 
amount  of  this  entire  damage  in  proportion  to 
th^  amount  that  he  has  contributed  to  the  re- 
sult. The  amount  of  damage  that  plaintiff 
would  recover  would  be  the  amount  of  negli- 
gence that  the  defendant  has  been  guilty  of 
proportioned  to  the  total  amount  of  negligence, 
including  that  the  plaintiff  has  been  guilty  of 
and  the  amount  the  plaintiff  has  been  guilty  of 
deducted  from  the  total  amount,  leaving  the 
net  amount  for  you  to  ascertain  as  your  ver- 
dict on  the  question  of  damages." 

Jno.  G.  Wallace,  of  Wlnston-Salem,  and 
Jno.  M.  Robinson,  of  Charlotte,  for  plaintiff. 

F.  M.  Shannonhouse  and  W.  S.  Beam,  both 
of  Charlotte,  for  defendants. 

CLARK,  G.  J.  The  plaintiff,  a  brakeman 
of  14  years'  experience  In  the  line  of  his  du- 
ty was  proceeding  from  the  cab  of  a  freight 
train  towards  the  engine  while  the  train  was 
in  motion.  While  stepping  from  a  box  car 
to  a  flat  car  there  was,  according  to  his  evi- 
dence, such  a  violent,  sudden,  and  unusual 
Jerk  in  the  train  that  "it  jerked  the  flat  car 
from  under  my  foot,  and  it  jerked  so  hard  it 
jerked  me  loose  from  the  car.  It  jerked  my 
hold  loose,  and  I  slipped  and  went  through.*' 
The  plaintiff's  arm  was  cut  off,  and  he  sus- 
tained other  serious  injuries.  The  train  con- 
sisted of  an  engine  and  14  cars.  These  cars 
had  been  picked  up,  and  put  in  the  train  at 
Statesville  without  any  Inspection  being 
made  either  of  the  cars  or  the  drawheads. 
This  appears  from  the  defendant's  own  wit- 
ness. 

The  defendant  assigned  as  error  that  the 
court  refused  to  nonsuit  the  plaintiff.  This 
was  rested  upon  the  proposition  that  under 
the  federal  Employers'  l.lability  Act  the 
plaintiff  assumed  the  risk.  It  is  not  neces- 
sary to  cite  the  numerous  cases  illuminating 
the  law  applicable,  for  it  has  been  very  clear- 
ly enunciated  in  Reed  v.  Director  General, 
in  an  opinion  filed  February  27,  1922,  257  U. 

S. ,  42  Sup.  Ct.  191,  66  L.  Ed. ,  which 

holds  that — 

"The  doctrine  of  the  assumption  of  risk, 
though  not  wholly  abolished  by  the  federal  Em- 
ployers' Liability  Act  has  no  application  where 
the  negligence  of  a  fellow  servant,  which  the 
injured  party  could  not  have  foreseen  or  ex- 
pected, is  the  sole,  direct,  and  immediate  cause 
of  the  injury." 

In  that  case  Mr.  Justice  McReynolds  says: 
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'^Seaboard  AirOne  B.  Go.  y.  Horton,  233  U. 
S.  402-~often  followed— ruled  that  the  federal 
Employers'  Liability  Act  did  not  wholly  abolish 
tb«>  defense  of  assumption  of  risk  as  recognized 
and  applied  at  common  law.    But  the  opinion 


otherwise;  and  alBO  that  the  qnestloii  of  as- 
sumption of  risk  was  a  question  for  the 
court  up<Hi  the  plaintiff's  evidence*  and 
moved  for  a  nonsuit,  which  was  i^roperly  de- 
nied. 


distinctly  states  that  the  .first  section  *bas  the  i     r-,  mu^  ^^^t^j^m  ^^^1.^x1.  -x 

effect  of  abolishing  in  thi.  clas.  of  cases  theL.l«  V^.  PbiiaOtt  excepted  that  the  court 

common-law  rule  that  exempted  the  employer 


from  responsibility  for  the  negligence  of  a  fel- 
low employee  of  the  plaintiff.' "  And  Mondou 
V.  Bailroad,  223  U.  S.  49,  32  Sup.  Ct  176 
(56  L.  Ed.  827,  38  L.  B.  A.  [N.  S.]  44), 
'"declared  that  'the  rule  that  the  negligence  of 
one  employee,  resulting  in  injury  to  another, 
was  not  to  be  attributed  to  their  common  em« 
ployer,  is  displaced  by  a  rule  imposing  upon  the 
employer  responsibility  for  such  an  injury,  as 
was  done  at  common  law  when  the  injured  per- 
son was  not  an  employee'  " 

ft 

—and  added  that  in  Railroad  v.  Ward,  252 
U.  S.  18,  40  Sup.  Ct  275,  64  L.  Ed.  430,  the 
court  had  said: 

"The  federal  Employers*  Liability  Act  places 
the  coemployee's  negligence,  when  it  is  the 
ground  of  the  action,  in  the  same  relation  as 
that  of  the  employer  upon  the  matter  of  as- 
sumption of  risk"  (citing  Railroad  v.  Carr,  238 
U.  S.  260,  35  Sup.  Ct,  780,  59  L.  Ed.  1298; 
Railroad  v.  De  Atley,  241  U.  S.  313,  36  Sup. 
Ct.  564,  60  L.  Ed.  1016). 

Justice  McReynolds  further  said: 

"In  actions  under  the  federal  act  the  doctrine 
of  assumption  of  risk  certainly  has  no  applica- 
tion when  the  negligence  of  a  fellow  servant, 
which  the  injured  party  could  not  have  fore- 
seen or  expected,  is  the  sole,  direct,  and  imme- 
diate cause  .of  the  injury.  To  hold  otherwise 
would  conflict  with  the  declaration  of  Congress 
that  every  common  carrier  by  railroad,  while 
engaging  in  Interstate  Commerce,  shall  be  lia- 
ble to  th^  personal  representative  of  any  em- 
ployee killed  while  employed  therein,  when 
death  results  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carriers." 

[1]  To  the  same  purport  are  numerous  de- 
cisions in  this  court.  Among  them  Jones  v. 
Railroad,  176  N.  C.  260,  97  S.  E.  48;  Weldon 
V.  Railroad,  177  N.  O.  179,  98  S.  E.  375;  and 
Lamb  v.  Railway,  179  N.  C.  619,  103  S.  E. 
440.  All  these  cases  were  tried  under  the  fed- 
eral statute.  Upon  the  evidence  in  this  cas^, 
tending  to  show  that  there  was  a  violent  and 
unusual  Jerk  of  the  train  not  foreseen  by  the 
plaintiff,  which  caused  the  injury,  we  think 
the  case  was  properly  submitted  to  the  Jury. 

[2]  The  doctrine  of  assumption  of  risk  un- 
der the  federal  Employers'  Liability  Act  is 
that  the  employee  assumes  only  the  risk  in- 
cident to  the  proper  and  careful  operation 
of  the  railroad.  It  does  not  exempt  the  em- 
ployer from  liability  for  injuries  or  death, 
whether  caused  by  tiie  negligence  of  the  cor- 
poration or  by  the  negligence  of  a  fellow 
servant.  The  defendant  contended  that  the 
employer  is  liable  only  for  injuries  caused 
by  the  negligence  of  the  company  itself  as  by 
failure    to  furnish    safety    appliances    and 


did  not  charge  the  Jury  correctly  as  to  the 
measure  of  damages,  but  we  think  that  the 
charge  in  this  respect  was  correct  under  the 
ruling  approved  in  Railroad  v.  T^ghman,  237 
a.  S.  499,  35  Sup.  Ct.  653,  69  L.  Ed.  1069, 
and  Railroad  v.  ESarnest,  229  U.  8.  114,  33 
Sup.  Ct  654,  57  L.  Ed.  1096,  Ann.  Can.  1914C, 
172. 
No  error, 

(I8S  N.  C.  497) 

SMITH  et  al.  v.  BEAVER  et  iU,    (No.  475.) 

(Supreme  Court  of  North  Carolina.    Bftay  10, 

1922.) 

Acknowledgmest  ^==>42-^ttstlce  held  not  au- 
thorized to  change  certificate  of  probato  of 
deed  signed  by  wife. 

A  justice  .of  the  peace,  having  made  his 
certificate  of  probate  of  deed  signed  by  hus- 
band and  wife,  without  the  examination  of  wife 
as  to  the  facts,  as  required  by  C.  S.  |  2515, 
and  without  knowledge  of  such  statute,  could 
not,  long  after  the  probate  was  taken,  and 
certificate  filed,  and  the  deed  registered,  and 
after  the  parties  had  died,  make  a  new  cer- 
tificate, stating  the  facts  he  should  have  found 
by  such  statute,  since,  even  if  empowered  to 
amend  certificate,  he  should  not  do  so  without 
affording  the  wife  an  opportunity  to  be  heard, 
under  section  3321. 

Appeal  from  Superior  Court,  ttowan  Ooun- 
ty;  McElroy,  Judge. 

Action  by  Mrs.  Gertie  Smith  and  others 
against  Archie  Beaver  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL 
No  error. 

This  was  a  civil  action  commenced  by  the 
plaintiff  before  the  derk  of  the  superior 
court,  and  transferred  to  the  civil  issue  dodc- 
eit  and  tried  before  McElroy,  Judge,  and  a  Ju- 
ry, at  November  term,  1921,  of  Bowan  county 
superior  court 

(1)  The  plaintiffs  brought  the  action  for 
the  partition  of  the  lands  in  question,  which 
they  inherited  from  their  mother,  Mary  Jane 
Beaver,  as  they  alleged,  the  land  having  been 
before  then  conveyed  by  Simeon  J.  Beaver, 
who  owned  it,  and  v^fe,  Mary  J.  Beaver,  to 
said  Mary  J.  Beaver,  on  March  4,  1893,  reg- 
istered March  15,  1893.  The  defendant  Ar- 
chie Beaver  answered,  and  set  up  sole  seisin 
to  the  lands,  claiming  under  a  deed  executed 
November  2,  1917,  by  Simeon  C.  Beaver  and 
wife,  Mary  J.  Beaver,  to  Simeon  C.  Beaver 
and  wife,  Mary  Jane  Beaver,  recorded  in 
Book  147,  at  page  293,  and  under  a  wiIl*Qf 
S.  G.  Beaver,  dated  November  27,  1919,  de- 
vising the  land  to  the  said  Atchie  Beaver. 
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(2)  S.  G.  Beaver  died  in  February,  1921» 
and  his  wife,  Mary  J.  Beaver,  died  in  July, 

1920.  This  suit  was  commenced  on  June 
20,  1921,  and  summons  was  served  June  21, 

1921.  After  the  summons  was  served,  and 
long  after  the  death  of  both  S.  C  Beaver  and 
wife,  Mary  J.  Beaver,  .the  justice  of  the 
peace  who  took  the  probate  to  the  deed  of 
November  2,  1917,  executed  a  new  probate, 
in  accordance  with  the  provisions  of  section 
2515  of  the  Consolidated  Statutes.  The  court 
refused  to  admit  in  evidence  the  deed  with 
the  new  certificate.  The  only  point  Involved 
in  this  case  is  the  legal  effect  of  the  deed  of 
November  2,  1917.  If  this  deed  is  void,  the 
plaintiffs  were  entitled  to  recover. 

Judge  McElroy  held  as  a  matter  of  law 
that  the  deed  was  void,  as  the  probate  was 
not  taken  in  accordance  with  the  provisions 
of  section  2515  of  the  Consolidated  Statutes. 

The  evidence,  as  to  the  probate  of  the  deed 
was  substantially  as  follows:  The  following 
is  the  probate  first  taken  by  the  Justice  on 
November  2,  1917: 

''North  Carolina,  Rowan  County: 

*'Be  it  remembered  that  on  this  2d  day  of 
November,  1917,  before  the  undersigned  W.  L. 
Kimball,  a  justice  of  the  peace  of  said  county, 
personally  appeared  Simeon  C.  Beaver  and 
wife,  Mary  J.  Beaver,  the  grantors  named  in 
the  foregoing  deed,  and  acknowledged  the  due 
execution  thereof  by  them  as  their  act  and 
deed,  and  thereupon  the  said  Mary  J.  Beaver, 
wife  of  Simeon  C.  Beaver,  being  by  me  pri- 
vately examined,  separate  and  apart  from  her 
said  husband,  touching  her  free  consent  to  the 
execution  of  said  deed,  on  such  separate  ex- 
amination declared  she  executed  the  same  free- 
ly, of  her  own  will  and  accord  and  without  any 
force,  fear  or  undue  influence  on  the  part  of  her 
said  husband,  or  any  other  person,  and  >  does 
still  voluntarily  assent  thereto.  Therefore  let 
the  said  deed,  together  with  this  certificate,  be 
registered. 

"Witness  my  hand  and  private  seal,  date 
above  written.  W.  L.  Kimball,  Justice  of  the 
Peace.    [Seal.] 

**North  Carolina,  Rowan  County: 

"The  foregoing  certificate  of  W.  L.  Kimball, 
a  justice  of  the  peace  of  Rowan  county,  is  ad- 
judged to  be  in  due  form  and  according  to  law. 
Therefore  let  the  said  deed,  with  the  certifi- 
cates, be  registered. 

"Jno.  B.  Manly,  Deputy  C.  S.  O. 

"Registered  November  10,  1917,  at  2  p.  m.,  in 
Book  147,  at  page  293." 

To  the  introduction  of  the  foregoing  deed, 
the  plaintiff  objects.  Objection  sustained, 
defendants  except. 

W.  L.  Kimball  testified  for  defendants: 

''I  am  a  justice  of  the  peace  of  Rowan  coun- 
ty, and  have  been  a  justice  for  about  18  or 
20  years.  On  November  2,  1917, 1  drew  a  deed 
from  Simeon  C.  Beaver  and  wife.  Mary  J. 
Beaver,  to  themselves.  They  were  both  pres- 
ent and  gave  directions  as  to  how  they  wanted 
the  deed  drawn. 

"Q.  I  want  you  to  state  to  the  jury  what  di- 
rections they  gave  you  as  to  the  drawing  of  this 


deed.  (Plaintiffs  object;  objection  overruled.) 
A.  Mrs.  Beaver  wanted  to  make  the  land  to 
her  husband,  and  in  the  event  one  or  the  other 
would  die,  the  land  would  go  to  the  one  that 
would  survive.  That  was  the  object  That 
was  the  way  they  wanted,  and  the  intention 
they  wanted.  This  deed  that  is  shown  to  me 
is  in  my  own  handwriting  and  is  the  one  I  drew 
up.  I  took  the  acknowledgment  of  Mrs.  and 
Mr.  Beaver,  and  took  her  private  examination 
on  November  2,  1917. 

*'Q.  When  you  took  her  private  examination 
on  November  2,  1917,^  I  want  you  to  tell  the 
jury  what  facts,  if  any,  what  conclusions,  if 
any,  you  found  on  that  day,  and  why  you  did 
not  embody  your  findings  and  conclusions  in 
the  certificate  of  that  date?'*  (Plaintiffs  ob- 
ject; objection  sustained;  defendants  except.) 

"Questions  by  the  Court:  Q.  At  the  time 
you  took  this  acknowledgment,  did  you  attempt 
to  do  anything  else  except  to  take  the  ordinary 
private  examination  of  the  wife?  A.  I  did  ask 
more  questions  than  I  usually  do. 

"Q.  At  that  time,  you  didn't  mean  to  set  out 
anything  different  from  the  ordinary  private 
examination?  A.  There  was  a  good  deal  of 
discussion  and  talk. 

"Q.  You  didn't  attempt  to  find  the  facts  and 
adjudge  the  matters  as  required  by  this  sec- 
tion of  this  Revisal?     A.  No,  sir. 

"Q.  You  didn't  know  that  section  was  in  ex- 
istence?    A.  No,  sir." 

The  following  evidence  was  excluded : 

"Q.  (defendants'  counsel).  Tell  what  conclu- 
sions you  formed  in  your  own  mind  when  this 
deed  was  executed  by  Simeon  C.  Beaver  and 
wife  to  themselves?  A.  I  came  to  the  con- 
clusion that  it  certainly  could  not  injure  her. 
It  never  had  been  her  land.  It  originally  be- 
longed to  him,  and,  as  they  both  stated,  he 
turned  it  over  to  her  as  protection,  and  she 
now  turned  it  back,  and  in  th^  event  of  his 
death,  it  would  go  to  her.  She  could  not  pos- 
sibly be  injured  in  any  way.  I  found  this  at 
that  time.  (To  the  foregoing,  the  plaintiffs  ob- 
ject. Objection  sustained.  Defendants  ex- 
cept.) 

"Q.  Did  you  come  to  that  conclusion?  A.  I 
came  to  the  conclusion  that  it  could  not  possi- 
bly be  Injurious  to  her  at  that  time.  (To  the 
foregoing  question  and  answer,  plaintiffs  object. 
Objection  sustained.  Evidence  excluded,  de- 
fendant excepts.) 

"Q.  After  you  found  out  that  you  had  omitted 
'your  conclusions  from  the  certificate  and  that 
the  law  required  your  conclusions,  to  be  em- 
bodied in  your  certificate,  did  yon  then  file  a 
new  certificate  to  that  deed?  A.  I  did.  (To 
the  foregoing  question  and  answer  the  plaintiffs 
object.  Objection  sustained.  Evidence  ex- 
cluded.   The  defendants  except.) 

"Q.  Is  this  certificate  attached  to  the  deed 
which  I  hand  you,  that  is,  the  certificate  that 
you  signed  on  June  29,  1921?*  A.  Yes,  sir. 
(This  was  after  the  death  of  both  parties,  and 
the  new  certificate  was  drawn  up  on  June  29, 
1921.) 

"Q.  Does  this  certificate,  dated  June  29, 1921, 
embrace  and  set  out  your  conclusions  you  came 
to  on  the  2d  of  November,  1917?  A.  Yes. 
(Plaintiffs  object;  sustained;  defendants'  ex- 
cept.) 

Q.  At  the  time  yon  drew  the  deied  on  No- 
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Tember  2,  1917,  mentioned  in  the  pleadings,  did 
you  know  that  the  law  required  your  condu- 
siona  to  be  set  out?    A.  No,  sir. 

''Q.  If  you  had  known  that  there  was  such  a 
law,  would  you  have  embodied  it  in  your  cer- 
tificate? (Plaintiffs  object;  sustained;  defend- 
ant excepts.)" 

The  defendant  proposed  to  show  that,  if 
the  Justice  had  known  that  the  law  required 
his  conclusions  to  be  put  in  his  certificate, 
he  would  have  put  them  in,  and  that  his  find- 
ings and  conclusions  were  omitted  through  Ig- 
norance or  inadvertence. 

The  defendant  next  offered  in  evidence  the 
deed  dated  November  2,  1917,  heretofore  in- 
troduced in  evidence,  together  with  the  cer- 
tificate of  probate  signed  by  W.  L.  Kimball, 
Justice  of  the  peace,  on  June  20,  1921,  and 
registered  in  Book  167,  page  99,  which  new 
certificate  is  in  words  and  figures  as  follows 
(omitting  acknowledgment  and  privy  exami- 
nation, which  are  in  the  usual  form): 

"I  further  certify  that  on  said  November  2, 
1917,  I  carefully  examined  into  the  facts  caus- 
ing: the  execution  of  said  deed,  and  found  that 
the  original  deed  was  in  the  name  of  Simeon 
G.  Beaver,  and  that  he  became  financially  in- 
\rolved,  and  in  order  to  save  his  lands  execut- 
ed a  deed  to  his  wife,  Mary  J.  Beaver,  and  that 
she  held  the  title  to  said  lands  in  trust  and 
upon  the  understanding  and  agreement  to  re- 
convey  the  same  to  him  when  called  upon,  and 
that  she  really  had  no  interest  in  said  real 
estate.  I  further  find  as  a  fact  at  said  time 
that  the  said  Mary  J.  Beaver  desired  to  exe- 
cute a  title  to  her  said  husband  for  sai()  lands, 
and  it  was  the  purpose  to  so  fix  the  title 
that  the  survivor  should  have  the  land  at  the 
death  of  the  other.  I  also  certify  that  I  found 
as  a  fact  on  November  2,  1917,  that  said  con- 
veyance of  said  deed  from  Simeon  G.  Beaver 
and  wife,  Mary  J.  Beaver,  was  not  unreason- 
able or  injurious  to  her,  the  said  Mary  J. 
Beaver,  and  that  no  undue  advantage  was 
taken  of  her.  All  of  the  foregoing  facts  were 
found  by  me,  and  the  acknowledgment  made 
by  Mary  J.  Beaver  on  November  2,  1917,  the 
date  of  the  execution  of  the  said  deed,  and  the 
date  that  the  probate  was  made,  and  that  these 
facts  were  omitted  by  me  through  ignorance  of 
the  law,  mistake  and  inadvertence. 

"Witness  my  hand  and  private  seal,  this  29th 
day  of  June,  1921.  W.  L.  Kimball,  Justice  of 
the  Peace.    [Seal.]" 

This  certificate  is  to  be  read  in  connection 
with  and  as  a  part  of  the  deed  heretofore 
offered  in  evidence. 

"North  Carolina,  Rowan  County: 

The  foregoing  certificate  of  W.  L.  Kimball, 
a  justice  of  the  peace  of  Rowan  county,  is  ad- 
judged to  be  in  due  form  and  according  to  laW. 
Therefore,  let  the  said  deed,  with  this  certifi- 
cate, be  registered. 

"J.  F.  McGubbins,  Glerk  Superior  Court. 

'^Registered  in  Book  167,  at  page  99,  on  July, 
4,  1921,  at  10  a.  m." 

To  the  introduction  of  the  foregoing  deed, 
with  last  certificate  of  probate,  the  plaintiffs 
object,  sustained,  defendants  except 


Cross-examination:  '*!  found  out  that  my 
certificate  of  probate  was  improper  when  this 
case  came  up.  I  dictated  my  last  certificate. 
Q.  Could  you  dictate  to  the  stenographer  the 
certificate?  A.  Yes.  On  the  private  examina- 
tion of  the  said  M.  J.  Beaver  she  says  that 
she  executed  the  same  freely,  of  her  own  will 
and  accord,  without  any  influence.  I  find  that 
she  voluntarily  said  that  she  executed  the 
deed  voluntarily,  without  any  fear  of  her  hus- 
band or  any  one,  and  that  she  still  voluntarily 
assents  thereto,  and  that  she  further  said  that 
she  wanted  Mr.  Beaver  to  have  the  land;  that 
it  was  his  land;  had  been  his  land,  and  he  had 
given  it  to  her  because  he  had  got  in  a  little 
trouble;  intended  to  make  it  back  as  soon  as 
the  time  came  to  do  it;  the  time  had  now  come, 
and  she  wanted  him  to  have  it;  in  case  of  his 
death  she  wanted  it  so  that  the  one  who  would 
survive  would  get  the  land.  As  to  the  findings 
of  fact  that  it  was  not  injurious,  this  is  an 
unusual  certificate,  you  know.  I  could  not  do 
that!  It  is  not  on  our  blanks.  Defendants* 
counsel  prepared  the  certificate.  That  is,  he 
typewrote  it,  but  I  read  it  over.  I  am  will- 
ing to  swear  to  anything  that  is  on  it.  It  is 
my  certificate,  if  he  did  write  it.'* 

R.  A.  Smith  testified  for  defendants : 

"I  was  a  magistrate  and  drew' a  deed  from 
Simeon  C.  Beaver  and  his  wife,  Mary  J.  Beaver. 
I  do  not  remember  who  was  present,  but  I 
know  that  he  was  present  and  she  also.  Q. 
(by  defendant).  You  may  state  wliat  they  told 
you  about  this  deed,  the  way  they  wanted  it 
fixed,  and  what  was  the  understanding,  if  any, 
between  Simeon  C.  Beaver  and  Mary  J.  Beaver. 
(To  the  foregoing  question,  plaintiffs  object; 
sustained;   defendants   except.)" 


The  defendant  proposed  to  show  by  this 
witness  the  following  facts : 

"I  was  called  to  his  home  to  fix  some  papers 
for  him.  He  wanted  a  deed  made  for  the  prop- 
erty; that  it  was  Simeon  C.  Beaver's  property, 
and  they  wanted  it  made  to  his  wife.  I  asked 
why,  and  he  said,  'Well,  he  got  into  some 
trouble  some  way,  and  he  wished  to  make  the 
deed  to  her.'  I  drew  the  papers  the  best  I 
knew  how,  and  the  papers  were  recorded.  My 
recollection  was  that  he  wanted  a  deed  made 
to  her  in  order  to  keep  from  paying  a  certain 
sum,  or  something  like  that;  there  was  some 
trouble  that  he  was  looking;  for,  and  he  wanted 
to  make  this  deed  to  his  wife  that  way.  Q. 
Was  anything  said  about  how  long  she  was  to 
hold  it  for  him?  A.  I  would  not  be  positive 
whether  there  was  or  not.  Four  or  five  years 
after  this  deed  was  made,  she  asked  me  if  they 
could  sell  and  make  a  good  title,  and  I  told 
them  that  they  could,  so  far  as  I  knew.  I  do 
not  remember  the  number  of  acres," 

The  Judge  charged  the  jury  as  follows : 

'*In  this  case  of  Smith  v.  Beaver,  the  defend- 
ant Archie  Beaver  relies  entirely  on  the  deed 
dated  November  2,  1917,  which  S.  C.  Beaver 
and  his  wife  attempted  to  execute  to  S.  C. 
Beaver  and  wife.  The  court  instructs  yon, 
gentlemen,  as  a  matter  of  law,  that  the  deed  is 
void,  and  that  S.  C.  Beaver,  under  whom  the 
defendant  Archie  Beaver  claims,  took  nothing 
by  it    Now,  that  being. the  view  of  the  law 
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■  taken  by  the  court,  it  is  mmecessary  to  go 
further  into  the  factSi  as  he  relies  entirely  on 
that  deed,  and  if  the  deed  is  void,  he  had  no 
title  whatever  to  this  particular  tract  of  land. 
The  will  of  S.  G.  Beaver,  so  far  as  this  tract 
of  land  is  concerned,  did  not  pass  the  title  to 
it,  he  did  not  own  it,  and  he  could  not  will  it. 
As  I  understand  it,  there  is  another  traot  of 
land  about  which  there  is  no  controversy,  de- 
vised by  Beaver  to  this  same  defendant  Archie 
Beaver;  but,  as  the  deed  was  void,  any  attempt 
that  S.  C.  Beaver  made  to  devise  the  land  by 
the  will  in  so  far  as  this  particular  tract  of 
land  is  concerned,  conveyed  nothing. 

''Now  this  court  submits  for  your  considera- 
tion the  following  issue,  gentlemen:  Are  the 
plaintiffs  the  owners  in  fee  simple  of  an  un- 
divided three-fourths  interest  in  the  lands  de- 
scribed in  the  complaint,   as  therein  alleged? 

"The  court  instructs  you,  gentlemen,  that  if 
you  believe  the  evidence  taken  in  its  light 
most  favorable  to  the  defendant  Archie  Beaver, 
you  will  answer  that  issue,  *Yes.'  If  you  do 
not  believe  the  evidence,  you  will  answer  it, 
'No.* " 

To  the  foregoing  charge  and  to  the  court 
directing  the  Jury  that  if  they  believed  the 
evidence,  they  should  answer  the  issue,  **Ye8,*' 
and  to  the  failure  to  give  instructions  re- 
quested, the  defendants  excepted.  The  jury 
answered  the  issue,  "Yes."  Judgment  for 
plaintiit,  and  exception  by  defendant,  who 
appealed. 

B.  D.  McCubbins  and  R.  Lee  Wright,  both 
of  Salisbury,  for  appellants. 

Rendleman  &  Rendleman,  of  Salisburjr, 
for  appellees. 

WALKER)  J.  (after  stating  the  facts  as 
above).  Whatever  may  be  the  true  rule,  in 
cases  of  this  kind,  concerning  the  power  of 
the  justice  to  alter  his  certificate  as  to  the 
probate  of  a  deed  and  privy  examination 
of  a  married  woman,  who  was  a  party  to 
it,  he  cannot  do  so  long  after  the  probate 
was  taken  and  the  certificate  had  been  made 
and  filed  (on  November  2,  1917),  and  the  deed 
duly  registered  on  that  date.  When  the  Jus- 
tice admitted,  in  answer  to  questions  from 
the  Judge,  as  was  done  in  this  case,  that  "he 
did  not  attempt  to  find  the  facts  and  adjudge 
the  matters  as  required  by  section  of  the 
Revisal,  and  that  he  did  not  even  know,  at 
the  time  (November  2,  1917),  that  the  sec- 
tion was  in  existence,"  and  it  appears  that 
both  of  the  parties  to  the  deed,  husband  and 
wife,  were  dead  at  the  time,  the  Justice 
made  an  entirely  new  certificate,  in  whicli 
he  attempts  to  find  material  facts  not  stated 
in  his  first  certificate,  and  essential  to  have 
been  found  and  inserted  in  it  at  the  time  it 
was  made. 

In  the  case  of  Butler  v.  Butler,  169  N.  G. 
584,  86  S.  E.  507,  Ann.  Gas.  1918B2,  638,  this 
^ourt,  in  considering  a  somewhat  similar 
case,  said,  through  Justice  Allen  (169  N.  G. 
at  p.  588»  86  S.  £w  510,  Ann.  Gas.  1918E, 
638); 
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There  is  much  coziflict  of  authority  as  to 
the  power  of  a  judicial  ofiBcer  to  amend  his 
certificate  of  probate  after  the  instrument  he 
is  probating  has  passed  from  his  hands,  but  it 
seems  that  the  weight  of  authority  is  against 
the  exercise  of  the  power  (1  Devlin  on  Deeds, 
S  539  et  seq.),  and  all  agree  that  it  is  a  power 
fraught  with  many  dangers.  The  higher  judi- 
cial tribunals  are  not  permitted  to  correct  their 
records  without  notice  to  the  parties  and  with- 
out an  opportunity  to  be  heard,  and  if  the 
position  of  the  defendant  can  be  maintained,  a 
justice  of  the  peace,  who  has  no  fixed  place  for 
the  performance  of  his  official  duties,  may  at 
any  time,  and  when  parties  cannot  be  heard, 
change  his  certificate  of  probate  and  materially 
affect  the  titles  to  property." 

The  exercise  of  the  power  of  amendment 
by  a  justice  in  a  case  of  this  kind  was  fully 
discussed  in  the  several  opinions  filed  in 
Butler  V.  Butler,  supra,  and  we  need  not 
extend  that  discussion  but  very  little  in  this 
opinion.  The  caso  of  Jordan  v.  Gorey,  2 
Ind.  385,  52  Am.  Dec.  516,  where  the  court 
held  that  the  justice  could  amend  his  certif- 
icate, is  said  in  1  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  at  pages  552  and  553  and  notes, 
to  have  been  disapproved  by  the  other  courts, 
as  being  wholly  unsupported  by  reason  or 
by  precedent  elsewhere,  and  the  Supreme 
court  of  Missouri,  which  at  one  time  adopt- 
ed the  same  doctrine  in  Wannall  v.  Kem, 
51  Mo.  150,  afterwards  disapproved  and  over- 
ruled the  case  in  GUbraith  v.  Gallivan,  78  Mo. 
456,  and  it  was  also  criticized,  and  the 'court 
refused  to  follow  it,  in  Griffith  v.  Ventress, 
91  Ala.  366,  8  South.  312,  11  L.  R.  A.  193, 
24  Am.  St.  Rep.  918,  where  the  subject  is 
fully  and  exhaustively  treated  and  many 
authorities  cited,  showing  how  the  question 
is  viewed  by  the  courts  generally  of  this 
country.  The  Supreme  Gourt  of  the  United 
States  had  this  question  before  it  in  Elliott 
V.  Lessee  of  Peirsol,  1  Pet.  328,  7  L,  Ed. 
164,  where  it  was  said : 

"Had  the  clerk  authority  to  alter  the  record 
of  his  certificate  of  the  acknowledgment  of  the, 
deed,  at  any  time  after  the  record  was  made? 
We  are  of  opinion  he  had  not.  We  are  of 
opinion  he  acted  ministerially,  and  not  ju- 
dicially, in  the  matter.  Until  his  certificate  of 
the  acknowledgment  of  Elliott  and  wife  was 
recorded,  it  was,  in  its  nature,  but  an  act  in 
pais,  and  alterable  at  the  pleasure  of  the  offi- 
cer. But  the  authority  of  the  clerk  to  make 
and  record  a  certificate 'of  the  acknowledgment 
of  the  deed  was  functus  officio  as  soon  as  the 
record  was  made.  By  the  exertion  of  his  au- 
thority, the  authority  itself  became  exhausted. 
The  act  had  become  matter  of  record,  fixed, 
permanent,  and  unalterable;  and  the  remaining 
powers  and  duty  of  the  clerk  were  only  to  keep, 
and  preserve  the  record  safely.  If  a  clerk  may, 
after  a  deed,  together  with  the  acknowledg-' 
ment  or  probate  thereof,  have  been  committed 
to  record,  under  color  of  amendment,  add  any- 
thing to  the  record  of  the  acknowledgment,  we 
can  see  no  just  reason  why  he  may  not  also 
subtract  from  it.  The  doctrine  that  a  clerk 
may,  at  any. time,  without  limitation  alter  the 
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record  of  the  aclmowledf ment  of  a  deed,  made 
in  his  office,  would  be,  in  practice,  of  very  dan- 
ferous  confleqnence  to  the  hind  titles  of  the 
county,  and  cannot  receive  the  sanction  of  this 
court." 

There  are  numerous  cases  to  the  same 
effect  But  we  will  not  base  our  decision 
of  this  case  upon  a  lack  of  power  residing 
in  the  probate  officer  to  amend  his  certifi- 
cate after  it  hai  been  fully  executed,  filed, 
and  acted  upon  by  a  registration  of  the  deed, 
or  instrument,  for  we  are  of  the  opinion  that 
if  such  a  power  eilsts,  it  should  not  extend 
to  a  case  like  the  one  we  are  now  consider- 
ing, as  before  any  such  power  should  be  ex- 
erted, the  party  (for  instance  the  feme  cov- 
ert), whose  interests  may  be,  and  likely  will 
be,  materially  and  vitally  affected  by  it, 
should  have  had  notice  of  what  was  intend- 
ed to  be  done  a  reasonable  time  before  it 
was  done,  and  a  fair  opportunity  to  be  heard 
in  opposition  to  it,  and  to  defend  and  safe- 
guard her  rights,  and  such  an  amendment 
should  not  be  permitted  after  the  death  of 
the  feme,  who  Is  by  the  statute  required  to 
be  privately  examined  separate  and  apart 
from  her  husband  and  who  would  be  the 
only  witness,  except  the  Justice,  to  the  fact, 
as  to  whether  her  examination  by  him  was 
conducted  according  to  the  statute  (Revisal, 
§  2107;  Consol.  St  i  2515),  otherwise  those 
claiming  under  her  would  be  completely  at 
the  mercy  of  the  probate  officer,  and  .this 
limitation  upon  his  power  is  more  impera- 
tively required  because  by  the  statute  his 
findings  are  made  conclusive.  That  parties 
are  entitled  to  notice  and  a  hearing  before 
substantial  and  material  alterations  can  in 
any  event  be  made  would  seem  to  require 
no  authority,  as  Justice  Allen  said  in  the 
Butler  Case,  supra,  and  we  repeat  It  here, 
because  of  its  great  importance  even  "the 
higher  Judicial  tribunals  are  not  permitted 
to  correct  their  records  without  notice  to 
the  parties  and  without  an  opportunity  to  be 
X heard,"  and,  further,  he  said: 

"And  if  the  position  of  the  defendant  can  be 
maintained,  a  Justice  of  the  peace,  who  has 
no  fixed  place  for  the  performance  of  his  official 
duties,  may  at  any  time,  and  when  parties  can- 
not be  heard,  change  his  certificate  of  probate 
and  materiality  affect  the  titles  to  property.' 


ff 


This  matter  had  beeta  considered  in  the 
courts  of  other  Jurisdictions.  In  Enterprise 
Transit  Co.  v.  Sheedy,  103  Pa.  492,  49  Am. 
Rep.  130,  the  headnote  reads : 

"A  notary  pubUc  having  made  and  delivered 
a  defective  certificate  of  acknowledgment  of.  a 
deed  cannot  amend  it  in  the  absence  of  the 
grantor.'' 

And  the  court  said  in  its  opinion : 

"This  attempt  to  impart  life  to  a  void  instra- 
ment  ban  the  merit  of  novelty.  When  Mrs. 
S^heedy  affixed  her  name  to  the  written  instm- 
ment  and  acknowledged  it,  the  acknowledgment 


was  confessedly  so  defective  as  not  to  bind  her 
or  pass  her  title  to  the  land«  It  was  then  de- 
livered, and  eleven  days  thereafter  recorded. 
More  than  five  months  after  the  acknowledg- 
ment was  actually  taken,  and  the  certificate 
thereof  signed  by  the  notary  public  indorsed 
thereon,  he  wrote  and  signed  a  second  certifi- 
cate of  acknowledgment.  The  parties  to  the 
instrument  did  not  again  come  before  him,  but 
he  certifies  what  occurred  months  before.  To 
this  last  certificate  he  ados  facts  not  contained 
in  his  former  certificate,  with  a  view  and  for 
the  purpose  of  makhig  valid  the  writing  of  a 
married  woman,  which  was  then  InvalidE  Ef- 
fect cannot  be  given  to  this  latter  action  of  the 
notary  public." 

And  In  Merritt  v.  Yates.  71  111.  638,  22  Am, 
Rep.  128,  where  a  similar  question  was  pre- 
sented, the  court  said : 

"It  is  also  contended  that  the  snbseqdent  cer- 
tificate, written  by  the  justice  of  the  peace  on 
the  deed  some  years  after  the  first  was -made, 
cured  the  defective  certificate,  although  the 
deed  was  not  reacknowledged.  We  have  been 
referred  to  no  precedent  for  such  action,  and 
we  would  confidently  expect  that  none  could  be 
found.  Anciently,  such  acknowledgments  could 
only  be  taken  in  open  court,  and  entered  on 
the  records  of  the  court  in  proceedings  tedious, 
expensive  and  incumbered  with  much  form. 
It  was  at  that  time  regarded  of  too  much  mo- 
ment to  be  left  to  the  loose  and  uncertain  ac- 
tion of  unskillful  persons,  and  the  title  to  prop- 
erty held  by  married  women  was  guarded  with 
such  care  as  only  to  permit  it  to  be  divested 
by  the  judgment  of  a  court  of  record.  Jus- 
tices of  the  peace,  and  the  other  enumerated  of- 
ficers, have,  however,  under  our  laws,  been  in- 
trusted with  the  power  to  take  and  certify  such 
acknowledgments,  and  when  in  conformity  with 
the  statute,  the  act  is  clothed  with  the  same 
force  and  effect  that  was  anciently  produced  by 
the  judgment  of  a  court  of  record. 

"It  is  said,  that  courts  of  record  permit 
amendments  to  their  records-Hsheriffs  to  amend 
their  returns,  and  compel  officers  by  mandamus 
to  perform  legal  duties.  There  is  no  rule  more 
rigidly  enforced,  than  that  the  opposite  party 
must  have  notice  in  aU  cases  of  amendments 
of  records  in  matters  of  substance,  and  the 
amendment  here  is  of  the  very  essence  of  the 
conveyance  itself.  And  it  is  true,  that  the 
court,  in  a  proper  case,  and  on  notice  to  the 
opposite  party,  will  permit  the  sheriff  to  amend 
his  return.  O'CJonner  v.  Wilson,  67  111.  226. 
But  we  are  aware  of  no  statute  or  common-law 
practice  which  authorizes,  or  in  any  manner 
sanctions,  the  right  of  Justices  of  the  peace 
to  amend  their  records  after  they  have  once 
been  made.  To  allow  a  justice  to  make  altera- 
tions and  changes  in  his  record,  at  will,  and 
according  to  his  whim,  would  be  fraught  with 
evil  and  wrong  that  would  be  oppressive.  Such 
a  power  has  not  been  intrusted  to  the  higher 
courts,  and  cannot  be  exercised  by  these  in- 
ferior jurisdictions.'' 

The  court  further  observed  that  It  may 
be  the  failure  of  the  ofiicer  to  properly  take 
and  certify  the  probate,  If  Bach  was  tme, 
may  seriously  affect  the  rights  of  parties, 
"but  that  is  no  ground  for  violating  rules 
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tbat  baye  goveifned  the  purchase  and  sale  of 
real  estate  from  the  organization  of  our 
9tate/'  and  that  the  defendant  must  be  left 
to  any  other  remedy  he  may  have  in  law 
or  equity,  if  he  has  any.  It  was  finally  held 
that  the  deed,  the  certificate  to  which  was 
altered,  was  improperly  read  in  evidence,  and 
for  that  reason  the  judgment  was  reversed. 
We  have  a  provision  in  our  law  (Code,  1 1206, 
Revisal,  |  1008,  Ck>nsol.  St  |  3321)  for  cor- 
recting errors  in  registration  of  instruments, 
but  it  requires  notice  and  a  hearing  before 
any  material  correction  is  made  therein. 

In  a  case  like  ours;  where  the  amendment 
of  the  certificate  is  fraught  with  such  grave 
consequences,  the  well-settled  rule  as  to 
notice  and  hearing  should  not  be  departed 
from.  For  these  reasons,  we  have  reached 
the  conclusion  that  the  evidence  as  to  the 
new  certificate,  and  also  the  other  evidence 
relating  to  It  and  the  alteration  of  the  first 
certificate,  was  properly  excluded  by  Judge 
McElroy  at  the  trial  of  the  case. 

We  again  direct  particular  attention  to 
the  fact  before  closing  that  the  Justice  ad- 
mitted, when  examined  by  the  Judge,  that 
he  made  no  attempt  to  find  the  facts  and 
adjudge  the  matters  as  required  by  section 
2107  of  the  Revisal  (ConsoL  St  |  2515),  and 
was  not  even  aware  of  its  existence,  and  his 
evidence  substantially  amounts  to  no  more 
than  this,  that  If  he  had  known  of  the  law, 
he  would  have  found  the  facts  and  his  con- 
elusions  thereon,  and  stated  than  In  the 
original  certificate.  As  said  by  Justice  Al- 
len, In  Butler  v.  Butler,  supra,  169  N.  C.  at 
pages  588  and  688,  86  S.  B.  510,  Ann.  Gas. 
1918E,638:    . 

**The  remainder  of  the  certificate  of  that  date 
tl912]  is  in  regular  form,  and  gives  evidence  of 
the  acts  of  an  official  of  some  experience,  and  if 
he  then  knew  that  it  was  necessary  to  ad- 
judicate that  the  conveyance  was  not  unreason- 
able, and  not  Injnrions  to  the  wife,  and  he  did 
so  adjudicate  at  that  time,  he  would  have  in- 
cluded it  in  his  certificate." 

The  fact  that  this  was  not  done  is  strong 
proof  that  he  Is  mistaking  his  findings  of 
1921  for  those  which  he  should  have  made 
In  1917,  but  which  he  evidently  did  not  make, 
as  the  law  required,  and  Insert  In  his  cer- 
tificate. If  he  did  find  the  facts,  why  did 
he  do  so,  if  he  did  not  know  It  was  necessary 
to  consider  the  matter?  The  evidence,  view- 
ed as  a  whole,  is  entirely  of  too  unsatisfacto- 
ry a  character  to  Induce  a  court  to  act  Upon 
It,  and  reform  as  solemn  an  instrument  as 
the  acknowledgment  and  private  examina- 
tion of  a  married  woman. 

A  full  and  exhaustive  consideration  of  the 
general  power  of  a  justice,  or  probate  of- 
ficer, to  materially  alter  his  certificate  once 
given,  and  upon  which  the  deed  has  been 
registered,  will  be  found  in  Griffith  v.  Ven- 


tress,  91  Ala.  918»  8  South.  312,  11  L.  R.  A. 
193,  24  Am.  Rep.,  p.  918. 

As  defendant  relied  entirely  on  the  valid- 
ity of  the  deed  In  question,  and  It  being  In- 
valid as  to  Ifrs.  Beaver,  he  acquired  no 
title  to  it  under  the  deed,  and  consequently 
none  under  Mr.  Beaver's  will,  the  title  re- 
maining in  Mrs.  Beaver,  because  the  deed, 
not  having  been  executed  and  probated  prop- 
'erly  was  void  as  to  her.  Kearney  v.  Vann, 
154  N.  O.  -811,  70  S.  B.  747,  Ann.  Gas.  1912A, 
U89 ;  WaUln  v.  Rice,  170  N.  C.  417,  87  S.  B. 
239;  Butter  v.  Butler,  169  N.  C.  584,  86  S. 
£.  507,  Ann.  Gaa  1918E,  638;  Foster  y. 
WUUams.  182  N.  G.  632,  109  S.  B.  8^. 

It  must  be  understood  that  we  confine  our 
decision  strictly  to  the  grounds  stated  in  It 
and  It  should  not  be  construed  as  covering 
the  general  and  broader  question  as  to  wheth- 
er the  certificate  of  a  Justice,  as  probate 
officer,  can  be  materially  amended  after  it 
has  been  completed  and  passed  from  his  pos- 
session and  the  deed  has  been  registered  up- 
on it    We  decide  the  case  on  other  grounds. 

There  was  no  error  In  the  rulings  and 
Judgment  of  the  court  and  It  will  be  so  cer- 
tified. 

No  error. 

(188  N.  O.  486) 

FISHER  V.  JOHN  U  ROPER  LUMBER  CO. 

(No.  173.) 

(Supreme  Ck>urt  of  North  Carolina.    May  10. 

1922.) 

I.  Master  and  servant  ^=s>3( I)— Adjustment  of 
claim  for  Injuries  consideration  for  oontraot 
of  employment  for  life. 

The  adjustment  of  an  employee's  bona  fide 
claim  for  injaries,  whether  well  grounded  or 
not,  was  a  sufficient  consideration  for  the  em- 
ployer's agreement  to  gire  him  employment 'for 
life  at  a  living  wage,  especially  where  the  agree- 
ment was  carried  out  for  12  years  and  until 
the  claim  for  the  injury  was  barred  ^y  limita- 
tions. 


2.  Principal  and  aoent  ^=»  1 02  ( I  )•— Agreement 
to  give  crippled  employee  life  employment  not 
witliln  ordinary  powers  of  mere  foreman. 

A  contract  to  give  a  crippled  employee  em- 
ployment for  life  is  so  out  of  the  usual  that 
authority  to  make  it  would  not  come  under  the 
ordinary  powers  of  a  mere  foreman  or  boss  or 
eren  of  fSn  agent  of  mere  general  powers. 

3.  Principal  and  ageirt  ^s>  1 66  (2)— Principal 
charged  with  icnowledge  of  terms  of  employ- 
ment complied  with  for  12  years. 

Where  the  principal  owner  of  a  manufac- 
turing plant  and  the  general  superintendent 
both  had  personal  iinowledge  of  an  employee's 
injury,  the  amputation  of  his  arm,  and  that  he 
was  taken  hack  at  the  same  wages  notwith- 
standing the  loss  of  #  his  arm,  and  he  continued 
on  the  pay  roll  at  fifil  wages  for  12  years, 
they  were  charged  with  knowledge  of  a  fore- 
man's agreement  to  give  him  life  employm«:it 
in  settlement  of  his  claim  for  injuries. 


^s»For  other  cases  see  eame  topio  and  KBT-NUMBER  in  all  Key-Numbered  Dlgeeta  and  Indene 
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4.  Master  and  servant  ^=3>3(l)-iAgreenient  to 
employ  for  life  at  living  wage  field  not  too  In- 
ifeflnlte. 

An  agreement  by  an  employer  in  settlement 
of  an  employee's  claim  for  injuries  to  employ 
him  for  life  at  a  living  wage  was  not  too  indefi- 
nite to  support  a  recovery  for  its  t>reach,  where 
there  was  evidence  as  to  the  employee's  ca- 
pacity to  earn  wages,  his  physical  condition,  the 
numher  in  his  family,  the  cost  of  necessaries 
for  an  ordinary  liveUhood,  the  mortuary  ta- 
bles, etc. 

5.  Limitation  of  aotlons  ^=946(7)— Rig  lit  of  no- 
tion on  employment  oontract  did  not  accrue 
until  breacli. 

An  injured  employee's  right  of  action  on  a 
contract  to  give  him  life  emplojrment  at  a  living 
wage  in  settlement  of  his  claim  for  injuries 
did  not  accrue,  within  the  statute  of  limitations, 
until  a  breach  occurred  by  refusal  to  pay  him  a 
living  wage. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Lyon,  Judge. 

Action  by  Frank  Fisher  against  the  John 
L.  Roper  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  action  la  to  recover  for  a  breach  of 
contract  for  support,  and  there  were  facts 
in  evidence,  on  part  of  plaintiff,  tending  to 
show:  That  In  1908  plaintiff,  a  young  mar- 
ried man,  then  strong  and  vigorous,  was  In 
the  employment  of  defendant  company  in 
one  of  its  lumber  mills,  and  in  the  course  of 
his  employment  received  serious  and  i)erma- 
nent  Injuries;  two  of  his  ribs  being  broken 
and  one  of  his  arms,  this  last  of  such  a 
character  that  it  had  to  be  amputated,  etc., 
and  otherwise  facts  In  evidence  permitting 
the  inference  of  actionable  negligence  on  the 
part  of  the  company  and  its  agent.  That, 
when  plaintiff  had  returned  from  the  hos- 
pital some  weeks  after  the  occurrence  and 
was  preparing  to  bring  suit  for  the  wrong 
done  him,  he  was  called  into  an  office  of  the 
company  by  Mr.  W.  G.  Roberts,  defendant's 
foreman  in  charge  and  control  of  the  em- 
ployees and  their  work  in  the  mill,  and  was 
told  by  him  that  the  company  always  took 
care  of  their  men  injured  in  that  way,  that 
there  was  no  use  to  see  a  lawyer,  and  if 
plaintiff  would  not  sue  the  company  would 
employ  him  in  such  work  as  he  could  do 
about  the  mill  in  his  crippled  condition,  and 
for  the  balance  of  his  life  give  him  a  living 
wage  sufficient  for  support  of  himself  and 
family.  That  plaintiff  agreed  to  the  propo- 
sition, and  in  pursuance  of  the  agreement 
continued  in  the  service  of  the  company,  re- 
ceiving fair  and  adequate  wages  for  hi9 
work  till  1920,  when,  owing  to  the  rise  in 
cost  of  living,  the  sum  paid  him  would  not 
keep  himself  decently  clothed  or  his  family 
from  want  Thereupon  plaintiff  interviewed 
Mr.  John  Sutton,  then  superintendent  of  de- 


fendant company,  and  told  him  that  the 
wages  paid  would  not  support  him  and  his 
family.  That  they  were  in  a  suffering  condi- 
tion. That  witness  was  working  both  week 
days  and  Sundays  and  was  unable  to  keep 
himself  clothed,  and  that  he  had  no  shoes, 
and  that  unless  the  company  gave  him  an  in- 
crease  he  would  have  to  seek  work  else- 
where ;  reminded  him  that  the  company  had 
agreed  to  give  witness  a  living  wage  and  had 
cut  what  they  had  been  giving.  That  the 
company  had  for  a  Icmg  time  continued  to 
pay  witness  the  same  after  the  injury  as  be- 
fore he  was  crippled,  but,  owing  to  the  in- 
creased prices,  this,  as  stated,  was  insuffi- 
cient to  keep  him  and  his  family  from  suf- 
fering and  want  That  defendant  not  giving 
any  Increase  in  wages,  witness  quit  of  ne- 
cessity and  sought  and  obtained  employment 
for  a  time  v^th  the  East  Car<Aina  Lumber 
Company  and  worked  with  them  for  three  or 
four  months,  was  then  taken  down  sick  with 
influenza,  and  before  he  recovered  that  com- 
pany had  gone  out  of  business.  That  plain- 
tiff had  always  been  ready  and  willing  to 
comply  with  his  agreement,  but  Is  now  all 
broken  up  and  out  of  employment.  That  at 
time  of  agreement  plaintiff's  family  consist- 
ed of  one  Infant  child,  and  they  now  have 
three  children.  That  Mr.  Roberts,  who  made 
the  agreement  with  plaintiff,  was  operating 
the  mill  at  the  time,  Mr.  Speight  came  later 
as  superintendent  That  Mr.  Roberts  was 
foreman,  and  witness  did  not  know  whether 
he  was  superintendent  or  not  There  were 
also  facts  in  evidence  on  part  of  plaintiff 
tending  to  show  that  Mr.  Roper,  the  princi- 
pal owner  of  the  plant,  and  Mr.  Speight,  the 
superintendent,  were  aware  of  plaintiff's  in- 
jury at  the  time  It  was  received  and  of  his 
being  at  the  hospital,  that  his  arm  was  am- 
putated, and  of  his  being  taken  back  into 
service  at  the  same  wages  he  formerly  re- 
ceived. 

Defendant  denied  any  and  all  liability  by 
reason  of  the  alleged  negligence  and  plead- 
ed the  statutes  of  limitation  in  bar  of  re- 
covery on  that  ground.  Defendant  also  de- 
nied liability  on  the  alleged  contract,  daim- 
ing  that  it  had  never  been  made,  and.  If  it 
had,  Roberts  was  without  power  to  bind  the 
company  by  any  such  agreement,  and  offer- 
ed evidence  in  support  of  Its  position  both  as 
to  the  alleged  negligence  and  as  to  nonlia- 
bility on  the  contract  Defendant  further 
insisted  that  the  agreement,  if  made,  was 
without  valid  consideration,  and  further  that 
same  was  too  indefinite  to  afford  a  basis  for 
recovery.  On  issues  submitted,  the  jury 
rendered  the  following  verdict: 

(1)  Was  the  plaintiff  injured  by  the  neirli- 
gence  of  the  defendant,  as  alleged  in  the  com- 
plaint?   A.  Yes. 

(2)  Did  the  plaintiff,  by  his  own  negligence, 
contribute  to  his  injury,  as  alleged  in  the  an- 
swer?   A.  No. 
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(3)  Did  the  plaintiff  and  defendant  contract 
«8  alleged  in  the  complaint?    A.  Yes. 

(4)  Has  plaintiff  been  at  all  times  ready, 
Able,  and  willing  to  perform  his  contract,  as 
alleged?    A.  Yes. 

(5)  Did  defendant  wrongfully  break  said  con- 
tract?   A.  Yes. 

(6)  Did  the  plaintiff,  by  his  own  conduct, 
waive  said  contract?    A.  ^o. 

(7)  Is  the  .plaintiff's  canse  of  action  barred 
by  the  statute  of  limitations?    A.  No. 

(8)  What  damages,  if  any,  is  plaintiff  enti- 
tled to  recover?    A.  $2,500. 

Judgment  on  verdict  for  plaintiff,  and  de- 
fendant excepted  and  appealed,  assigning  er- 
rors. 

Moore  &  Dunn,  of  New  Bern,  for  appel- 
lant. 

D.  Lr.  Ward  and  Ward  &  Ward,  all  of  New 
Bern,  for  appellee. 

HOKE,  J.  Under  the  charge  of  his  honor, 
the  verdict  has  established  that  there  was  a 
breach  of  the  agreement  on  part  of  defend- 
ant in  forcing  him  to  leave  their  employ- 
ment by  wrongful  refusal  to  give  him  a  liv- 
ing wage,  and.  Judgment  having  been  enter- 
ed for  the  damages  awarded,  the  defendant 
objects  to  the  validity  of  the  trial. 

[1]  1.  That  there  was  no  consideration  for 
the  alleged  contract,  the  facts  showing  that 
plaintiff  never  had  a  legal  claim  against  the 
company.  This,  too,  has  been  resolved  by 
the  Jury  against  the  defendant,  and,  while 
there  are  several  exceptions  noted  to  the 
proceedings  in  determination  of  these  issues 
we  do  not  consider  it  necessary  to  refer  to 
them  in  detail,  except  to  say  that  there  were 
facts  in  evidence  permitting  the  inference  of 
liability,  and,  if  it  were  otherwise,  the  evi- 
dence as  accepted  by  the  Jury  all  tended  to 
show  that  the  contract,  if  made,  was  by  way 
of  compromise  and  adjustment  of  a  bona  fide 
claim  on  the  part  of  plaintiff  against  the 
company.  Such  an  adjustment  will  afford 
suMcient  consideration  for  the  agreement, 
whether  the  claim  was  well  grounded  or  not. 
Dunbar  v.  Dunbar,  180  Mass.  170,  62  N.  E. 
248,  M  Am.  St^Rep.  623;  Dickerson  v.  Dlck- 
erson,  19  Ga.  App.  269,  91  S.  E.  346;  6  R.  C. 
L.  p.  662,  tit.  Contracts,  §  71 ;  5  R.  C.  U  p. 
890,  tit.  Compromise,  §  13.  See,  generally,  on 
sufBciency  of  consideration.  Brown  v.  Tay- 
lor, 174  N.  C.  423,  93  S.  E.  982,  L.  R.  A. 
1918B,  298;  Spencer  v.  Bynum,  169  N.  C. 
119,  85  S.  E.  216;  Institute  v.  Mebane,  165 
N.  O.  644,  81  S.  E.  1020.  In  the  Massachu- 
setts case  it  was  held  that  a  compromise 
cannot  be  avoided  for  want  of  consideration 
where  made  in  settlement  of  a  demand  aris- 
ing under  a  previous  agreement  between  the 
parties  which  had  been  performed  for  sever- 
al years  and  which  one  of  them  Insisted  was 
valid  and  binding.  Digest  taken  from  94 
Am.  St.  Rep.  p.  623.  And  the  principle  is 
well  stated  in  the  Georgia  case  as  follows: 

''It  is  wen  settled  that  the  law  favors  com- 


promises, when  made  in  good  faith,  whereby 
disputed  claims  are  settled,  and  especially  is 
this  true  when  related  to  family  controversies; 
and  a  promise,  when  thus  made,  in  extinguish- 
ment of  a  doubtful  claim,  furnishes  sufficient 
consideration  to  support  a  valid  contract. 
While  it  is  not  necessary  that  the  contention 
which  forms  the  basis  of  such  a  compromise 
shall  be  meritorious  in  order  to  support  the 
promise,  yet  it  is  essential,  in  order  to  furnish 
a  consideration  therefor,  that  the  contention 
be  made  in  good  faith  and  be  honestly  be- 
lieved in." 

— ^a  position  especially  exigent  here,  where 
the  agreement  was  entered  upon  and  lived 
up  to  by  the  parties  for  twelve  years,  and 
until  plain tifTs  claim  for  the  injury  is  oth- 
erwise barred  by  the  statute  of  limitations. 
[2,  3]  Defendant  insists  further  that  there 
is  no  evidence  of  a  valid  agreement  by  any 
one  having  authority  to  bind  the  company. 
This  contract  to  take  on  a  crippled  employee 
for  life  is  so  out  of  the  usual  that  authority 
to  make  it  would  assuredly  not  come  under 
the  ordinary  powers  of  a  mere  foreman  or 
boss,  or  even  of  an  agent  of  mere  general 
powers.  Steph^B  v.  Lumber  Co.,  160  N.  G. 
108,  75  S.  E.  933,  41  L.  R.  A.  (N.  S.)  1141. 
But,  in  addition  to  the  testimony  of  plain- 
tiff that  Roberts,  who  purported  to  act  for 
the  company,  was  "operating  the  mill  at  the 
time,"  there  were  facts  in  evidence  tending 
to  show  that  the  company  paid  for  the  op- 
eration amputating  plaintiffs  arm,  and  that 
the  owner  of  the  plant  and  the  general  su- 
perintendent both  personally  knew  of  the  in- 
Jury  and  the  amputation,  and  that  plaintiff 
was  taken  back  into  their  employment  at 
the  same  wages,  notwithstanding  the  loss 
of  his  arm,  and  they  knew,  or  should  have 
known,  the  condition  of  his  return  and  the 
agreement  concerning  his  employment,  as- 
suredly they  had  every  opportunity  to  know, 
and  there  were  facts  sufficient  to  excite  in- 
quiry as  to  the  terms  of  his  further  employ- 
ment. As  said  in  Powell  v.  Lumber  Co.,  168 
N.  C.  632,  84  S.  E.  1032: 

'The  scope  of  the  implied  authority  of  an 
agent  may  be  extended  by  acts  indicating  au- 
thority which'  the  principal  has  approved  or 
knowingly  or,  at  times,  hegligently  permitted 
the  agent  to  do  in  the  course  of  his  employ- 
ment." 

It  appeared  that  this  man  having  only- 
one  arm  was  on  the  employer's  pay  roll  at 
the  price  of  a  full  hand  for  12  years,  and,  if 
the  management  did  not  know  of  the  termd 
of  plaintiff's  employment,  their  negligence  In 
this  respect  should  be  Imputed  to  them  for 
knowledge. 

[41  Again,  It  is  very  earnestly  contended 
by  appellant  that  the  contract  is  too  indefi- 
nite, and  for  this  reason  no  recovery  can  be 
had  thereon.  It  will  be  noted  that  this  ex- 
ception assumes  the  existence  of  the  con- 
tract, and  the  Jury  has  established  it  ac- 
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cording  to  plalntUTs  yendon.  This  being 
true,  there  1^  no  uncertainty  as  to  tbe  terms 
which  the  parties  have  selected  in  which  to 
express  their  agreement  that  plaintiff,  dur- 
ing his  life,  would  be  given  a  living  wage  re- 
quired for  the  support  of  himself  and  fam- 
ily. The  person,  the  purpose,  and  the  time 
of  the  contract  are  dearly  given,  and  the 
only  objection  at  all  possible  would  be  as  to 
the  difficulty  in  fixing  upon  the  amount  to  be 
paid,  or  the  value  of  the  contract  to  plain- 
tiff in  case  of  breach.  It  is  said  by  an  In- 
telligent writer  on  the  subject  that  the  law 
does  not  favor,  but  leans  against,  the  de- 
struction of  contracts  on  account  of  uncer- 
tainty; therefore  the  courts  will,  if  possible 
so  construe  the  contract  as  to  carry  into  ef- 
fect the  reasonable  Intent  of  the  parties,  if 
It  can  be  ascertained.  6  R.  C.  L.  p.  648. 
And  by  another  that  this  intent  may  be  de- 
termined at  times  by  reference  to  extrinsic 
facts  relevant  to  the  inquiry.  1  Page  on 
Contracts  (2d  Ed.)  i  101.  Applying  these 
principles,  and  by  reference  to  the  facts  in 
evidence,  the  capacity  of  the  plaintiff  to  earn 
wages,  his  physical  condition,  the  number  of 
his  family,  the  cost  of  necessaries  for  an  or- 
dinary livelihood,  togetber  with  the  mortu- 
ary tables,  also  in  evidence,  would,  with  oth- 
er facts,  afford  data,  in  our  opinion,  to  en- 
able a  Jury  to  come  to  a  reasonable  estimate 
as  to  the  value  of  the  contract  held  by  plain-* 
tiff,  reduced,  of  course,  by  the  amount  he 
would  be  able  to  earn  by  diligent  effort, 
and  in  this  aspect  the  case  was  considered 
by  the  Jury  and  the  damages  awarded.  Con- 
tracts not  dissimilar 'have  been  upheld  with 
us  and  other  courts  of  approved  authority. 
Rhyne  ▼.  Rhyne,  151  N.  C.  400,  66  S.  E.  348; 
Lumber  Co.  v.  Lumber  Co.,  165  Ala.  268,  51 
South.  767,  138  Am.  St.  Rep.  66;  Henderson 
V.  Spratlen,  44  Colo.  278,  98  Pac  14, 19  L.  R. 
A.  (N.  S.)  655. 

[fi]  As  to  the  statutes  of  limitations,  the 
suit  is  on  the  contract,  and  In  this  Instance 
the  right  of  action  did  not  accrue  to  plain- 
tiff till  a  breach  of  same,  which  occurred 
in  1920.  Pinnix  v.  Smithdeal,  182  N.  C.  410, 
109  S.  E.  265. 

On  careful  consideration,  we  find  no  re- 
versible error,  and  'the  Judgment  on  the  ver- 
dict is  afllrmed. 

No  error. 

(183  N.  C.  491) 

McQueen  v.  graham.    (No.  288.) 

(Supreme  Court  of  North  Carolina.    May  10. 

1922.) 

I.  Boundaries  ^==96— Coatentlon  of  boundary 
In  deed  not  being  the  run  of  a  swamp,  but  a 
lino  near  edge,  held  reasonable. 

Under  a  deed  calling  for  a  corner  in  ''a  log 
road  at  or  near  the  last  edge  of  Long  brunch 
[a  swamp,  with  a  run  therein];  thence  with 
the  east  edge  of  said  branch,"  It  is  a  reasonable 


contention  that  the  line  did  not  go  to  the  run, 
but  only  skirted  the  swamp  "at  or  near  the  east 
edge"  thereof. 

2.  Boundaries  ^=»40( I)— Location  held  for 
Jury. 

Evidence  KM  to  make  the  location  of  a 
boundary  line  called  for  by  a  deed  a  quesdoa 
for  the  jury. 

3.  Adverse  possession  ^=»  1 03— Title  to  whole 
lappage  acquired  by  Junior  grantee  under  ao- 
tual  possession  of  part 

The  senior  grantee  having  no  actual  pos- 
session within  the  lappage,  the  Junior  grantee 
by  actual  adverse  possession  of  part  of  the  lap- 
page  may  acquire  title  to  all  of  it. 

4.  Adverse  possession  ^s»80(l) —Conflicting 
evidence  ao  to  location  of  land  oovered  by 
deed  does  not  make  deed  any  less  color  of  ti- 
tle as  to  land  daimed  Included. 

Conflicting  evidence  as  to  whether  land  in 
dispute  is  included  within  tbe  boundary  lines  of 
a  deed  when  such  lines  are  properly  located 
does  not  prevent  the  deed  from  being  color  of 
title  to  such  land. 


5.  Appeal  and  error  #=»  1 050  (2)— Admission  ef 
Immaterial  evidence  harmless. 

Admission  of  testimony  immaterial  to  the 
real  issue  of  location  of  a  certain  boundary  is 
harmless. 

6.  Evidence  #=»47l  (29)— Testimony  that  deed 
covers  land  in  dispute  eompetent  if  witliin 
witness'  knowledge. 

It  is  competent  for  a  witness  to  state  tfast 
a  deed  covers  land  In  dispute,  when  he  is  stat- 
ing facts  within  his  knowledge. 

7.  Evidence  «=>47l  (26)— Testimony  of  wit- 
ness' own  knowledge  that  boundary  was  sur- 
veyed as  straight  line  eompetent. 

Witness  may  testify  to  a  boundary  as  sur- 
veyed being  a  straight  line,  he  having  been  pres- 
ent when  it  was  surveyed,  so  that  he  was  tes- 
tifying of  his  own  knowledge. 

8.  Boundaries  ^=>35( I)— Evidence  of  acreage 
admissible  in  ease  of  doubtful  boundary. 

As  a  cirbumstance  to  be  considered  on  the 
disputed  and  doubtful  location  of  a  boundary 
line,  the  fact  that  under  one  location  the  deed 
will  contain  a  large  excess  over  the  acreage 
called  for  by  the  deed  is  competent. 

9.  Boundariee  ^=935(3)— Surveyor  who  made 
map  may  testify  to  acreage. 

It  is  competent  for  the  court  surveyor  who 
made  the  official  map  and  had  actual  knowledge 
of  the  facts  to  testify  to  the  actual  acreage  if 
a  boundary  be  located  as  contended  for  by 
plaintiff. 

Appeal  from  Superior  Ck>urt,  Gumberland 
Countj^;    Kerr,  Judge. 

Action  by  W.  L.  McQueen  against  R.  J. 
Graham.  Judgment  for  defendant,  and  plain- 
tiff appeals.    No  error. 

Averitt  &  Blackwell  and  Sinclair,  Dye  ft 
(Hark,  all  of  FayetteviUe,  for  appellant. 

Cook  &  Cook  and  Rose  &  Rose^  all  of  BYiy- 
etteville,  for  appellee. 
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WALKintv  J.  The  plaiotiff  brought  this 
suit  against  the  defendant,  claiming  owner- 
ship of  a  tract  of  land  of  100  acres  in  Cum- 
berland county,  and  alleging  that  the  de- 
fendant had  committed  a  trespass  on  the 
land.  The  defendant  admitted  the  owner- 
ship by  the  plaintiff  of  the  land  adjoining 
that  of  the  defendant  He  denied  that  he 
committed  any  trespass  and  alleged  that  he 
was  the  owner  of  the  disputed  land  under 
the  deed  referred  to  in  his  answer.  There 
was  a  survey  ordered  by  the  courts  and  the 
land  was  surveyed,  when,  as  is  alleged,  the 
plaintiff  was  present  with  his  deeds,  and 
when  the  defendant  was  not  present,  but 
sufficient  information  was  obtained  by  the 
surveyor  to  ascertain  the  location  of  the  .dlsr 
pated  land,  and  it  appears  from  the  testi- 
mony of  the  surveyor  and  from  his  plat  that 
there  was,  as  argued  by  defendant,  a  case 
of  lappage  of  about  16  acres  between  the 
boundaries  of  the  plaintiff's  deed  and  the 
boundaries  of  the  defendant's  deed.  It  is 
true  that  the  plaintiff  showed  a  chain  of 
paper  title  running  back  for  some  years,  and 
there  was  evidence  on  the  part  of  the  plain- 
tiff of  possession.  The  defendant  also  in- 
troduced paper  title  running  back  for  some 
years,  and  he'  asserts  that  the  evidence  of 
his  possession  of  the  15  acres  lappage  was 
direct  and  plenary,  showing  that  he  had  been 
in  actual  possession  of  the  disputed  terri- 
tory since  the  date  of  his  deed,  in  1903.  He 
had  cut  wood  and  timber  on  it,  had  worked 
the  turpentine,  and  had  actually  cleared  up 
and  cultivated  a  portion  of  it 

The  plaintiff  contended  that  Long  branch 
constitutes  the  defendant's  boundary,  and 
the  defendant  contended  that  It  was  the 
"McQueen  line,"  which  is  some  10  or  12 
chains  east  of  the  actual  run  of  Long  branch. 
One  issue,  as  to  the  ownership  and  posses- 
sion of  the  land,  was  submitted  to  a  jury, 
and  the  verdict  was  in  favor  of  the  de- 
fendant   Judgment,  and  plaintiff  appealed. 

We  will  take  up  the  exceptions  in  the  or- 
der adopted  by  the  plaintiff  in  his  brief: 

Assignment  of  error  No.  6  is  treated  by 
counsel  first,  and  it  seems  to  be  taken  entire- 
ly to  the  contention  made  by  the  plaintiff 
that  the  defendant's  deed  covered  no  land 
east  of  Long  branch,  for  the  reason  that  the 
first  call  of  the  defendant's  deed  is  as  fol-, 
lows: 

'*BegimiiAg  at  a  black  gxun  in  Yarborough's 
corner  and  runs  with  his  line  *  *  *  to  Mc« 
Queen's  line;   thence  as  said  line." 

If  it  had  been  ascertained  definitely  by  the 
Jury,  or  had  been  admitted  that  "McQueen's 
line"  was  in  Long  branch,  the  plaintiff  might 
have  reason  to  complain,  but  it  will  be  noted: 

[1]  (1)  That  the  deed  to  the  plaintiff  does 
not  call  for  the  run  of  Long  branch,  but 
comers  in  "a  log  road  at  or  near  the  east 
edge  of  I^ng  branch;  thence  with  the  east 
edge  of  said  branch,"  etc.    Under  this  phrase- 


ology it  can  be  reasonably  contended  that  the 
line  did  not  go  to  the  run  of  the  branch,  but 
only  skirted  the  edge  of  the  swamp,  ''at  or 
near  the  east  edge  of'  the  branch. 

[2]  (2)  Defendant  contends  that,  if  there 
were  no  other  evidence  than  the  deeds  of- 
fered by  the  plaintiff  as  to  the  location  of 
his  western  line,  the  plaintiff  might  success- 
fully maintain  his  position,  but  there  is  evi- 
dence in  the  record  to  show  that  the  "Mc- 
Queen line,"  as  generally  recognized  in  the 
community,  was  a  straight  line  on  the  edge 
of  the  hill  and  on  the  east  side  of  Long 
branch.  E.  G.  Blake  stated  that  he  was 
present  when  the  land  was  surveyed,  and 
the  survey  was  made  on  the  east  edge  of  the 
swamp,  and  the  line  was  a  straight  Une. 
And  the  witness  Yarboro  testified  that  the 
"McQueen  line"  was  a  straight  line  along  the 
east  edge  of  Long  branch,  and  that  there 
were  marks  on  the  line  below  the  point  B  as 
it  appears  on  the  blueprint  The  witness  D. 
S.  Jackson  stated  that,  when  Mr.  Jessup, 
the  county  surveyor,  ran  the  original  line, 
he  was  present,  and  that  the  division  line 
called  for  a  straight  line.  If  this  testimony 
was  to  be  believed  by  the  Jury,  and  his  honor 
properly  submitted  the  question  to  them, 
they  had  the  right,  under  the  same,  to  an- 
swer the  issue  in  the  defendant's  favor. 

The  authorities  cited  in  plaintiffs  brief  do 
not  apply  to  the  facts  of  this  case.  'There 
was  no  dispute  as  to  the  location  of  Long 
branch,  but  there  was  a  dispute  as  to  the 
location  of  what  was  known  in  the  com- 
munity as  the  "McQueen  line,"  and  there 
was  evidence  on  the  part  of  the  defendant 
to  the  effect  that  the  McQueens  had  never 
had  possession  of  any  of  the  property  west 
of  the  straight  line'  contended  for  by  the 
defendant  as  being  the  "McQueen  line." 
When  the  actual  location  of  the  McQueen 
line  was  In  dispute,  the  court  left  the  fact 
to  be  determined  by  the  Jury. 

[3]  The  defendant  having  introduced  evi- 
dence of  a  deed  covering  the  15  acres  lap- 
page,  If  it  did  cover  it  and  an  actual  ad- 
verse possession,  under  that  deed,  since  1903, 
he  was  entitled  to  have  the  matter  submitted 
to  the  Jury  under  a  proper  charge  from  the 
court,  so  that  they  could  pass  upon  the  issue 
as  to  whether  the  land  belonged  to  the  plain- 
tiff or  to  him.  Bven  though  the  plaintiff 
may  have  shown  a  senior  paper  title,  if  the 
defendant  could  show  that  he  was  in  the 
actual  adverse  possession  of  the  lappage  un- 
der a  deed  which  covered  the  land  In  dis- 
pute, and  the  plaintiff  could  only  show  con- 
structive possession,  then  the  Jury  could  an- 
swer the  issue  In  the  defendant's  favor. 
Simmons  ▼.  Box  Ck>.,  153  N.  O.  at  page  261, 
69  S.  E.  146;  Currie  v.  Gilchrist,  147  N.  C. 
648,  61  S.  E.  581.  In  this  case  the  court 
held  as  follows: 

"We  may  therefore  take  it  to  be  settled  by 
this  court  by  a  long  and  unvarying  line  of  de- 
cisions that,  if  the  pei^on  who  daims  under  the 
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older  title  hare  no  actual  possession  on  the 
lappage,  such  possession,  although  of  a  part 
only,  by  him  who  has  the  junior  title,  if  adverse 
and  K^ontinued  for  seven  years,  will  confer  a 
valid  title  for  the  whole  of  the  interference, 
the  title  being  out  of  the  state.^ 

See,  also.  Boomer  v.  Gibbs,  114  N.  0.  76, 
19  S.  E.  226 ;  Asbury  v.  Fair,  111  N.  O.  251, 
16  S.  E.  467;  Howell  v.  McCracken,  87  N. 
C.  399 ;   Kerr  v.  EUlott,  61  N.  C.  601. 

In  the  same  case  the  court  holds  that, 
when  there  is  a  claim  by  a  Junior  grantee  of 
title  by  adverse  possession,  under  color,  of 
the  lappage  of  certain  lands,  and  his  posses- 
sion is  of  such  character  and  so  continuous 
and  adverse  as  to  indicate  that  he  is  claim- 
ing the  land  beyond  the  boundaries  of  the 
plaintiff's  deed,  upon  competent  evidence,  the 
question  is  one  for  a  Jury,  under  proper  in- 
structicns  from  the  court  as  to  the  legal  ef- 
fect of  the  possession. 

[4]  We  do  not  see  how  it  can  be  seriously 
contended  that  defendant's  deeds  no  not  con- 
stitute color  of  title.  There  is  no  contention 
that  the  deeds  do  not  cover  any  land  at  all 
or  that  they  are  in  any  way  void  for  Indef- 
initeness  or  uncertainty  of  description.  It 
there  was  no  doubt  about  the  fact  that  the 
McQueen  line  was  located  as  claimed  by  the 
plaintiff,  it  might  then  be  contended  with 
some  reason  that  the  deed  covered  no  part 
of  the  land  at  all,  but,  when  several  wit- 
nesses testify  positively  that  they  were  j^res- 
ent  when  the  division  line  was  run,  and  that 
this  division  line  is  a  part  of  defendant's 
boundary,  the  judge  did  not  err  in  allow- 
ing the  jury  to  decide  the  controversy. 

It  appears  from  plaintiflTs  brief  that  he 
mainly  relied  upon  the.  assignment  of  .error 
No.  6,  and  that  his  other  exceptions  relate 
only  to  the  admission  of  evidence. 

[6]  Plaintiff  contends  that  it  was  not  prop- 
er to  allow  the  surveyor,  Smith,  to  testify  as 
to  his  efforts  to  find  the  beginning  corner.  A, 
and  what  Yarboro,  the  adjoining  landowner, 
told  him  about  it  This  evidence  does  not 
seem  to  be  material  to  the  real  controversy, 
and,  if  there  was  any  error,  ft  was  harm- 
less. Singleton  v.  Roebuck,  178  N.  G.  203, 
100  S.  E.  314,  where  the  court  said: 

"It  was  competent  for  the  witness,  when 
asked  about  the  corner  at  the  pine,  to  state 
that  he  knew  where  the  stump  was,  and,  be- 
sides, it  appears  to  have  been  harmless  and 
not  prejudicial.'* 

W  Exceptions  were  taken  to  questions 
asked  the  witness  Yarboro  as  to  whether 
crertain  descriptions  included  the  land  in 
dispute.  In  Singleton  v.  Roebuck,  supra, 
cited  to  us,  the  court  held  that  it  is  compe- 
tent for  a  witness  to  state  that  a  deed  covers 
the  land  in  dispute  when  he  is  stating  facts 
within  his  own  knowledge. 

[7]  Other  exceptions  referred  to  in  the  as- 
signments of  error  relate  to  the  testimony 
of  the  witness  Blake  as  Jto  the  location  of  the 


line  between  McQueen  and  Graham,  and  he 
testified  of  bis  own  knowledge  that  this  line 
is  a  straight  line.  This  testimony  was  clear- 
ly competent  to  show  the  location  of  the 
boundary  line  between  plaintiff  and  defend- 
ant, whidi  was  a  pertinent  Inquiry  to  be  set- 
tled by  the  Jury.  He  was  not  giving  an 
opinion  or  hearsay,  bat  was  testifying  to  an 
actual  fact  because  he  was  present  when  the 
Jackson  land  on  the  west  of  the  line  was  sur- 
veyed, and  it  appears  that  "the  defendant's 
land  is  a  part  of  a  tract  known  as  the  Jack- 
son land." 

[8,  9]  Certain  exceptions  relate  to  the  cross- 
examination  of  plaintilTs  witness  Smith,  by 
which  it  was  shown  that  the  boundaries  of 
plaintiff's  deed,  if  ran  to  the  edge  of  Long 
branch,  would  include  156.6  acres,  instead 
of  100  acres,  as  appears  from  the  description 
set  out  in  the  complaint  This  court  has 
held  in  several  cases  that,  while  ordinarily 
the  number  of  acres  mentioned  in  a  deed 
constitutes  no  part  of  the  description,  yet, 
where  there  is  doubt  as  to  the  location  of  the 
land,  or  some  of  the  lines,  evidence  which 
tends  to  show  the  acreage  may  sometimes  be 
relevant  and  important  In  Carrie  v.  Gil- 
christ 147  N.  C.  656,  61  S.  £1  584,  the  court 
used  this  language: 

"Ordinarily  the  number  of  acres  mentioned 
in  a  deed  constitutes  no  part  of  the  description, 
especially  when  there  are  specifications  and  lo- 
calities given  by  which  the  land  may  be  located: 
but  in  doubtful  cases  it  may  have  weight  as  a 
circumstance  in  aid  of  the  description,  and  in 
some  cases,  in  the  absence  of  other  definite  de- 
scriptions, may  have  a  controlling  effect" 

See,  also,  Whitaker  v.  Cover,  140  N.  C. 
280,  52  S.  E.  581 ;  Harrell  ▼.  Butler,  92  N, 
O.  20;   Baxter  v.  Wilson,  95  N.  C.  137. 

And  as  said  in  Lumber  Co.  v.  Hutton,  152 
N.  C.  at  page  541,  68  S.  E.  at  page  4: 

"Where  the  location  or  boundary  is  doubtful* 
quantity  becomes  important" 

See,  also,  Peebles  v.  Graham,  128  N.  O. 
227,  39  S.  E.  25 ;  Brown  v.  House,  116  N.  C. 
866,  21  S.  B.  938 ;   Cox  v.  Cox,  91  N.  C.  256. 

It  was  certainly  competent  for  the  court 
surveyor  to  testify  as  to  the  actual  acreage, 
according  to  the  plaintiff's  contention,  when 
he  had  made  the  official  map  and  had  actual 
knowledge  of  the  facta 

The  defendant  emphasizes  the  fact  in  his 
brief  that  though  the  plaintiff  lost  on  the 
issue  submitted  to  the  jury,  he  has  now 
really  more  land  than  his  deed  calls  for,  but 
this  is  immaterial  unless  it  may  have  some 
slight  bearing  on  the  location  of  the  land  in 
dispute,  but  we  have  not  considered  it  in 
that  light 

The  crucial  question  is  as  to  the  location 
of  the  McQueen  line,  and,  as  the  evidence 
was  not  all  one  way  and  there  is  some 
doubt  upon  the  question,  it  presented  a  case 
for  the  Jury. 

The  case  of  Rowe  y.  Gape  Fear  Lnmber 
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Ck>.,  133  N.  G.  at  marginal  page  (Ann.  Bd.) 
439,  45  S.  E.  at  page  833,  may  be  applicable 
here  and  show  that  the  Question  raised  as  to 
the  location  of  the  land  was  a  proper  one 
for  the  jury.    We  there  said: 

'The  court  seems  to  have  excluded  these 
deeds  upon  the  supposition  that  this  court  had 
ruled  at  the  former  hearing  of  the  case  that 
when  Catskin  swamp  was  called  for  it  meant 
the  edge  of  the  swamp,  and  that  the  line  should 
stop  there.  We  do  not  so  understand  the  for- 
mer ruling.  It  is  true  that  Furches,  G.  J.,  in 
Kowe  ▼.  Lumber  Co.,  128  N.  C.  301,  said  that 
certain  authorities  cited  by  him  tended  to  sus- 
tain the  view  *that  a  call  to  a  swamp,  and  along 
a  swamp,  only  goes  to  the  swamp,'  but  by  ref- 
erence to  other  parts  of  the  opinion,  especially 
at  page  302,  it  will  be  seen  that  he  was  refer- 
ring to  a  call  for  an  object  on  the  margin  of 
the  swamp,  and  not  to  a  call  for  the  swamp  gen- 
erally, for  he  says:  'But  the  calls  on  the  other 
two  tracts  on  the  east  side  are  to  points  on 
the  margin  or  banks  of  the  swamp,  and  thence 
with  the  swamp.'  We  cannot  think  that  the 
learned  Chief  Justice  intended  to  repudiate  the 
principle  laid  down  in  Brooks  v.  Britt,  15  N.  G. 
481,  that  where  there  is  a  call  for  a  swamp  it 
is  for  the  jury  to  say  whether  the  margin  or 
the  run  is  intended,  for  he  cited  that  case  as 
one  of  the  authorities  in  support  of  what  he 
had  said  at  page  304.  The  last  expression  of 
the  opinion  must  be  qualified  and  restricted  by 
the  particular  facts  of  the  case  to  which  it  re- 
ferred. We  still  adhere  to  the  doctrine  so  well 
stated  by  Gaston,  J.,  in  Brooks  ▼.  Britt,  supra, 
that  where  a  swamp  is  called  for,  whether  the 
run  in  the  boggy  and  sunken  land,  or  the  margin 
of  such  boggy  and  sunken  land,  is  the  call  of  the 
grant,  depends  'upon  facts  fit  to  be  proved  and 
proper  to  be  passed  upon  by  the  jury';  so  that 
in  this  case,  where  there  is  such  a  call,  it  must 
be  governed  by  that  principle,  and  likewise, 
where  there  is  a  call  for  Catskin  or  Catskin 
swamp  or  Catskin  creek,  whether  the  call  re- 
fers to  the  run  or  the  boggy  or  sunken  land, 
it  must,  under  the  same  authority,  depend  upon 
facts  'fit  to  be  proved'  and  proper  to  be  con- 
sidered by  the  jury.  This  ruling  will  apply  to 
all  deeds  not  calling  for  the  run  in  such  man- 
ner as  to  leave  no  doubt  that  it  was  Intended 
as  one  of  the  lines  of  the  tract.". 

The  court  took  the  right  view  of  the  case, 
and  no  error  Is  found  in  the  record. 
No  error. 


V.  DALTON 
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FREEMAN  V.  DALTON.  (No.  362.) 

(Supreme  Court  of  North  Carolina.    May  17, 

1922.) 

I.  Master  aid  servant  ^==>330( I)— Automobile 
driver's  use  of  oar  in  owner's  business  not 
presumed. 

In  an  action  for  injuries  to  a  motorcyclist, 
who  was  hit  by  an  automobile  driven  by  the  al- 
leged agent  of  defendant,  the  fact  that  defend- 
ant owned  the  automobile  did  not  raise  a  pre- 
sumption of  law  that  the  automobile  was  being 
used  in  defendant's  business,  and  thereby  shift 
the  burden  of  this  issue  to  defendant. 


2.  Master  and  servant  ^s»330 13)— Ownership 
of  automobile  evidence  used  In  owner's  busi- 
ness. 

In  an  action  for  injuries,  caused  by  the 
alleged  agent  of  defendant  driving  defendant's 
automobile  into  plaintiff,  the  ownership  of  the 
automobile  was  evidence  from  which  the  jury 
might  infer  that  it  was  being  used  in  defend- 
ant's business  at  the  time  of  the  injury. 

3.  Master  and  servant  ^=»330( 3)— License 
number  on  automobile  held  evidence  of  own- 
ership. 

In  an  action  for  injuries,  caused  by  an 
automobile  running  into  plaintiff,  the  fact  that 
defendant's  license  number  was  on  the  auto- 
mobile was  some  evidence  of  his  ownership  of 
the  car. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty ;   Harding,  Judge. 

Action  in  the  county  court  by  J.  B.  Free- 
man against  J.  A.  Dalton.  From  a  Judgment 
for  plaintiff,  affirmed  by  the  superior  court, 
defendant  appeals.    New  trial  granted. 

This  action  was  brought  to  recover  dam- 
ages for  injuries,  alleged  by  the  plaintiff  to 
have  been  caused  by  the  negligence  of  the 
defendant,  and  tried  in  the  Forsyth  county 
cainrt  at  the  May  term,  1921.  From  the  judg- 
ment of  the  latter  court,  appeal  was  taken 
to  Forsyth  superior  court,  which  affirmed  the 
said  judgment 

The  specific  allegations  of  the  plaintiff 
were  that,  in  September,  1920,  the  plaintiff 
was  the  owner  of  a  motorcycle,  and  the  de- 
fendant, Dalton,  was  at  that  time  the  owner 
of  a  7-passenger  Studebaker  touring  car, 
which  was  being  driven  by  one  Boyd  Samuels, 
the  agent  of  said  defendant  The  plaintiff 
was  riding  his  motorcycle  through  Waugh- 
town,  a  suburb  of  Winston-Salem,  N.  C, 
coming  towards  Winston-Salem,  and  running 
along  his  right-hand  side  of  the  road  at 
the  rate  of  about  three,  miles  an  hour,  and 
the  automobile  of  Dalton  was  going  in  the 
opposite  direction  at  the  rate  of  about  30 
miles  an  hour,  being  driven  by  one  Samuels, 
who  was  at  that  time  the  agent  of  the  de- 
fendant, Dalton,  and  using  the  automobile 
in  the  business  of  Dalton.  The  automobile 
of  the  defendant  was  being  driven  along  the 
wrong  side  of  the  road,  at  the  rate  of  about 
30  miles  an  hour,  and  recklessly  run  into  the 
motorcycle  of  the  said  plaintiff,  throwing  the 
plaintiff  to  the  ground  and  injuring  him  and 
practically  demolishing  his  motorcycle. 

The  defendant  denied  these  allegations  and 
alleged  that  the  automobile  was  not  ovnied, 
by  him,  but  by  his  wife,  and  was,  at  the  time 
of  the  Injury,  being  used  by  the  Interurban 
Motor  Line,  of  which  the  defendant  J.  A. 
Dalton,  was  manager,  the  automobile  having 
been  loaned  temporarily  by  Mrs.  Dalton  to 
the  motor  line,  for  the  purpose  of  carrying 
some  passengers  to  Winston-Salem ;  that,  on 
the  driver's  retmrn,  and  as  he  was  passing 
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through  Waughtown,  a  suburb  of  Winston- 
Salem,  running  along  the  right-hand  aide  of 
the  road  at  a  moderate  rate  of  speed,  and 
while  he  was  In  the  act  of  passing  some 
trucks  which  were  parked  on  his  right-hand 
side,  the  plaintiff,  J.  R.  Freeman,  suddenly 
and  without  any  warning  to  the  defendant, 
rode  out  from  between  two  of  these  trucks 
Into  the  street  and  directly  In  front  of  the 
automobile  driven  l^  Boyd  Samuels;  that, 
observing  the  dangerous  condition  created  by 
the  plaintiff,  Samuels  applied  his  brakes  and 
cut  the  automobile  to  the  left  In  an  effort 
to  avoid  the  collision,  but  that,  in  spite  of  his 
efforts,  there  was  a  collision  from  which 
plaintiff  received  personal  injuries  and  from 
which  damage  resulted  to  the  motorcycle. 
The  court  charged  the  jury  as  follows: 

**Three  issaes  are  submitted  to  you  for  the 
decision  of  the  case.  The  first  issue  reads: 
'Was  the  defendant  the  owner  of  the  automo- 
bile which  collided  with  the  plaintiff,  aod  was 
the  automobile  being  used  in  the  business  of  the 
defendant?'  The  burden  is  on  the  plaintiff, 
Freeman,  to  satisfy  you,  by  the  greater  weight 
of  the  evidence,  that  such  was  the  case.  If  ho 
has  so  satisfied  you,  you  will  answer  the  issue 
'Yes,'  otherwise  'No.'  I  will  say,  however, 
that,  if  the  plaintiff  Freeman  has  satisfied  you 
by  the  greater  weight  of  the  evidence,  that  the 
defendant  Dalton  was  the  owner  of  this  auto- 
mobile, which  collided  with  the  plaintiff,  that 
Dalton  was  at  that  time  the  owner  of  it,  the 
fact  that  he  was  the  owner  would  raise  the 
presumption  that  the  automobile  was  being 
used  in  his  business,  and,  in  that  event,  that  is, 
if  the  plaintiff  Freeman  has  satisfied  you  that 
Dalton  was  the  owner  of  the  automobile,  then 
the  burden  would  be  put  on  Dalton  to  show,  by 
the  greater  weight  of  the  evidence,  that,  al- 
though he  was  the  owner  of  the  automobile,  it 
was  not  being  used  in  his  business.  So,  if  you 
find  that  Dalton  was  the  owner  of  the  automo- 
bile at  that  time,  you  would  answer  the  issue, 
'Yes/  unless  Dalton  has  satisfied  you,  by  the 
greater  weight  of  the  evidence,  that  it  was  not 
being  used  in  his  business  at  the  time  of  the 
eoUision." 

The  defendant  duly  excepted  to  the  chcurge 
as  above  set  forth  and  to  each  part  of  It 

There  was  evidence  on  the  question  of  neg- 
ligence by  the  defendant,  the  two  acts  of  neg- 
ligence alleged  being  that  Samuels,  the  chauf- 
feur, was  driving  In  excess  of  25  miles,  an 
hour,  and  that  he  drove  to  the  left  instead 
of  to  the  right  of  the  (^;)en  space  In  the  road. 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff;  judgment  for  him,  and  de- 
fendant appealed  to  the  superior  court,  which 
affirmed  the  judgment  of  the  county  court, 
and  defendant  then  appealed  to  thla  court 

H.  M.  Ratcllff  and  Holton  ft  Holton,  all 
of  Winston-Salem,  for  appellant. 

W.  T.  Wilson  and  Wallace  &  Cohen,  all 
of  Winston-Salem,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).    [1]  The  first  question  is,  whether  the 


learned  Judge  was  correct  in*  charging  tlie 
jury  that,  if  they  .found  by  the  greater 
weight  of  the  evidence  that  the  defendant 
was  the  owner  (fl  the  automobile  which  ool- 
lided  with  the  plaintUTs  motorcycle,  ttils 
fact  would  raise  a  presumption  that  the  auto- 
mobile was  being  used  in  the  defendant's 
business,  and  in  that  event  the  burden  would 
be  on  Dalton  to  show,  by  the  greater  weigh.t 
of  the  evidence,  that,  althoii£^  he  was  tbe 
owner  of  the  automobile.  It  was  not  being 
used  in  his  business.  Hils  Instruction  placed 
the  burden  on  the  defendant  not  only  to 
prove.  If  he  was  the  owner  of  It,  that  the 
automobile  was  not  used  in  his  business,  but 
to  establish  It  by  preponderance  or  the  great- 
er weight  of  the  evidence,  whereas  the  burden 
of  the  Issue  was  upon  the  plaintiff  throughout 
the  case,  not  only  to  show  that  the  defendant 
was  the  owner  of  the  automobile,  but  that  it 
was,  at  the  time,  being  used  In  his  business. 
[2]  The  defendant  had  not  pleaded  any 
separate  or  Independent  defense,  but  his  an- 
swer contained  solely  a  denial  of  the  allega- 
tions of  the  complaint,  and  therefore  did  not 
shift  the  burden  of  the  Issue  to  the  defend- 
ant, and  require  him  to  show  afilrmatlvely, 
and  by  the  greater  weight  of  the  evidence, 
that,  wlille  he  was  the  owner,  the  automobile 
was  not  being  used  In  his  business.  The  evi- 
dence In  the  case  did  make  out  a  prima  fkde 
case  for  the  plaintiff,  and  entitled  him  to 
have  the  case  submitted  to  the  jury  without 
further  proof.  This  is  what,  we  think,  was 
held  in  Clark  v.  Sweaney,  176  N.  C.  529,  at 
pages  630  and  681,  97  S.  E.  at  page  474,  where 
the  evidence  was  stronger  against  the  de- 
fendant than  It  is  here.  It  was  said  by  the 
court  there: 

"The  pleadings  admit  that  the  automobile 
was  owned  1^  the  defendant.  Dr.  John  Sweeney, 
and  that  his  wife  was  in  the  car  at  the  time 
of  the  injury,  and  that  their  son  Fred  was 
driving  the  car.  From  this  evidence  the  jury 
could  well  draw  the  inference  that,  at  the 
time  of  the  injury  to  the  plalntifE,  the  son  was 
acting  as  agent  for  his  father,  and  'was  about 
his  master's  business/  **  citing  Moon  v.  Mat- 
thews, 227  Pa.  488,  76  AU.  219.  29  L.  R.  A. 
(N.  S.)  866,  186  Am.  St.  Rep.  902;  Stowe  ▼. 
Morris,  147  Ky.  386,  144  S.  W.  62,  89  Ii.  B. 
A.  (N.  S.)  224. 

This  does  not  decide  that  any  presumption 
was  raised  "that  the  son  was  acting  as  agent 
of  his  father  and  about  his  father's  business,*' 
but  that  the  jury  would  be  warranted  In 
drawing  an  lnfer»ice  therefrom,  that  such 
was  the  case,  without  further  proof  beln^  of- 
fered by  the  plaintiff,  or  appearing  in  the 
case.  And,  in  linville  v.  Nissen,  162  N.  C  9o, 
at  page  102,  77  S.  Bu  1096»  at  page  llOO,  we 
held,  as  follows: 

*'  'The  plaintiff  must  not  only  show  that  the 
person  in  charge  was  defendant's  servant,  but 
the  further  fact  that  he  was  at  the  time  en- 
gaged on  the  master's  business.  Evidence  of 
the  mere  ownership  of  the  madiina  la  insuifi- 
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€ient.'  To  the  same  effect,  Saryer  ▼.  Mitchell, 
35  Pa.  Sup.  69,  and  numerous  cases  there 
cited." 

This  Tlew  of  the  case  keeps  it  in  line  with 
White  V.  Mines,  182  N.  C.  275.  109  S.  B.  31 ; 
Page  ▼.  Manufacturing  Ck>.,  180  N.  G.  835, 104 
S.  E.  667 ;  Shepard  v.  Tel^rai*  Co.,  143  N. 
C.  244,  55  S.  E.  704,  118  Am.  St  Rep.  796,  and 
the  many  other  authorities  cited  in  White  v. 
Hines,  supra.  There  may  be  a  presumption 
that  the  car  was  being  used  in  the  defend- 
ant's business,  but  it  is  not  a  presumption  of 
law  but  one  of  fact,  and  it  does  not  shift  the 
burden  of  the  issue  to  the  defendant,  in  the 
sense  that  he  must  rebut  the  presumption,  or 
disproTe  the  allegation,  that  the  car  was  be- 
ing used  in  his  business,  by  the  greater 
weight  of  the  evidence.  It  merely  is  in  itself 
evidence  of  the  fact,  and  carries  the  case  to 
the  jury.  This  is  fully  discussed  and  ex- 
plained in  White  V.  Hines,  supra,  and  tho 
cases  cited  therein,  where  it  is  said  that,  if 
the  prima  facie  case  be  called  a  presumption, 
the  presumption  is  only  evidence  for  the  con- 
sideration of  the  jury  and  does  not  change, 
or  shift,  the  burden  of  the  issue.  Justice 
Adams  said,  in  White  v.  Hines,  supTa,  at  page 
288  of  182  N.  C,  at  page  81  of  109  S.  E: 

"Such  prima  fade  case  does  not  necessarily 
establish  the  plaintiffs  right  to  recover.  Cer- 
tainly, it  does  not  change  the  burden  of  the 
issue.  The  defendant  may  offer  evidence  or 
decline  to  do  so  at  the  peril  of  an  adverse 
verdict.  If  the  defendant  offer  evidence,  the 
plaintiff  may  introduce  additional  evidence,  and 
the  jury  will  then  say  whether,  upon  all  the 
evidence,  the  plaintiff  has  satisfied  them  by  its 
preponderance  that  he  was  injured  by  the  neg- 
ligence of  the  defendant." 

And,  summing  up,  he  further  said: 

"In  all  instances  of  this  character,  after  the 
plaintiff  has  established  a  prima  facie  case  of 
negligence,  if  no  other  evidence  is  introduced, 
the  jury  will  be  fully  warranted  in  answering 
the  issue  as  to  negligence  in  favor  of  the  plain- 
tiff, but  will  not  be  required  to  do  so  as  a 
matter  of  law.  When  such  prima  facie  case 
is  made,  it  is  incumbent  upon  the  defendant  to 
offer  proof  in  rebuttal  of  the  plaintifiTs  case, 
but  not  to  the  extent  of  preponderating  evi- 
dence. The  defendant,  however,  is  not  re- 
quired, as  a  matter  of  law,  to  produce  evidence 
in  rebuttal;  he  may  decline  to  offer  evidence  at 
the  peril  of  an  adverse  verdict.  If  he  offer 
evidence,  the  plaintiff  may  introduce  other  evi- 
dence in  reply,  and  the  jury  will  finally  deter- 
Ill  S.B.-66 
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mine  whether  the  plaintiff  is  entitled,  by  the 
greater  weight  of  all  the  evidence,  to  an  af- 
firmative answer  to  the  issue;  for,  throughout 
the  trial,  the  burden  is  upon  the  plaintiff  to 
show,  by  the  greater  weight  of  the  evidence, 
that  he  is  entitled  to  such  answer." 

White  ▼.  Hines,  supra,  has  been  approved 
in  two  cases  decided  at  this  term  to  the  same 
effect,  and  which  make  clear  the  error  in  the 
charge  to  the  jury  as  to  the  presumption  that 
the  automobile  was  being  used  in  the  busi- 
ness of  the  defendant    Harris  v.  Mangum, 

183  N.  C. ,  111  S.  E.  177,  and  Cotton  Mills 

Co.  V.  Railroad  Co.,  183  N,  O. ,  110  S.  B, 

660.  Referring  to  the  nature  of  the  proof 
and  the  effect  of  it  in  making  a  prima  facie 
case.  Justice  Adamg  said,  in  Harris  ▼.  Man- 
gum,  supra: 

"In  some  of  the  decisions  the  word  'presump- 
tion* seems  unfortunately  to  imply  the  right 
of  the  plaintiff  to  recover,  unless  the  defendant 
introduces  evidence  in  rebuttal  and  to  this  ex- 
tent assumes  the  burden  of  proof;  whereas,  the 
'presumption'  is  nothing  more  than  evidence  to 
be  considered  by  the  jury.'* 

There  is  evidence  in  this  case,  up<m  which 
the  jury  could  well  and  reasonably  infer  that 
the  car  belonged  to  the  defendant  and  was 
being  operated  for  him  in  his  business,  but 
the  jury  should  have  been  allowed  to  pass 
upon  it  and  to  find  the  fact  without  imposing 
too  great  a  burden  upon  the  defendant  to 
disprove  the  fact,  or  to  overcome  a  presump- 
tion as  to  the  same  fact,  by  the  greater 
weight  of  the  evidence. 

The  proposition  laid  down  In  I/inviUe  v. 
Nissen,  162  N.  C.  at  pages  102  and  103,  77  S. 
E.  1096,  finds  sup];>ort  in  what  Is  said  by 
Huddy  on  Automobiles,  {  283;  Lotz  v.  Han- 
Ion,  217  Pa.  339,  66  Atl.  525,  10  L.  R.  A.  (N. 
S.)  202,  118  Am.  St  Rep.  922|,  10  Ann.  Cas. 
731. 

[3]  We  do  not  see  why  the  fact  that  the 
defendant's  license  number  or  plate  was  on 
the  automobile  was  not  some  evidence,  or  a 
circumstance  tending  to  show,  with  the  other 
proof,  his  ownership  of  the  car.  There  was 
conflicting  evidence  about  it  but  this  was  for 
the  jury,  and,  in  that  respect  the  county 
court  and  the  superior  court  ruled  correctly. 
But  there  was  error  in  the  charge,  as  we 
have  above  indicated,  which  requires  another 
trial  of  the  issues. 
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CILLEY  et  al.  v.  GEITNER  et  al.    (No.  508.) 

(Supreme  Court  of  North  Carolina.    May  17, 

1922.) 

I.  Guardlaa  and  ward  ^=9167  — Property  of 
nonresident  ward  may  be  transferred  to  non- 
resident guardian  without  appointment  of  ree- 
ident  guardian. 

Under  G.  S.  {{  2195,  2196,  providing  that 
a  nonresident  guardian  of  a  nonresident  ward 
may  apply  to  have  property  in  this  jurisdiction 
removed  to  the  residence  of  the  ward,  to  effect 
the  removal  of  such  property  it  is  not  neces- 
sary to  appoint  a  resident  guardian  to  defend 
the  proceedings. 


2.  Guardian  and  ward  ^=»  1 67— Real  property  of 
nonresident  ward  may  be  oonverted  without 
appointment  of  resident  guardian. 

Under  C.  S.  {  2180,  permitting  conversion 
of  property  of  a  ward  when  the  interest  of  the 
ward  will  be  promoted  thereby,  and  sections 
2195,  2196,  under  which  the  appointment  of  a 
resident  guardian  is  not  necessary  to  transfer 
property  of  a  nonresident  ward  to  the  jurisdic- 
tion where  the  ward  resides,  where  wards  were 
represented  by  their  next  friend,  their  real  es- 
tate could  be  converted  into  personal  property 
to  effect  a  removal  into  the  jurisdiction  where 
they  and  their  guardian  resided. 

Appeal  from  Superior  Court,  Catawba 
County;   Bryson,  Judga 

Action  by  Gordon  H.  Cilley  and  others 
against  G.  H.  Geitner  and  others.  From 
judgment  for  defendants, ,  plaintiffs  appeal. 
Beversed. 

A  former  appeal,  heard  at  the  fall  term 
of  1921,  is  reported  in  182  N.  C.  714,  110  S. 
B.  61.  It  is  agreed  that  the  record  in  that 
appeal  shall,  so  far  as  applicable,  be  accepted 
as  the  record  in  this  appeal. 

The  plaintiffs  filed  a  petition  before  the 
derk  of  the  superior  court  of  Catawba,  in 
which  they  alleged  that  under  the  provisions 
of  the  last  will  and  testament  of  A.  A.  Shu- 
ford  the  surviving  executors  had  allotted  to 
the  several  heirs  the  property  therein  de- 
scribed, Including  the  real  and  personal  prop- 
erty allotted  to  Alda  CiUey  and  Adelaide 
Cilley,  heirs  at  law  of  Maude  E.  CUley,  who 
was  a  daughter  of  the  testator.  The  defend- 
ants admitted  an  agreement  for  the  distribu- 
tion of  the  property  devised,  and  denied  any 
Inclination  to  delay  the  distribution,  but 
insisted  that  Gordon  H.  Cilley,  surviving  hus* 
band  of  Maude  Cilley.  had  no  interest  in  the 
property,  and  that  they  could  not  recognize 
any  agreement  to  that  effect  made  by  him 
and  Alfred  G.  Clay,  foreign  guardian  of  Alda 
and  Adelaide  Cilley. 

The  plaintiffs  prayed  judgment  that  Gor- 
don H.  Cilley  be  decreed  to  be  the  owner  of  a 
one-third  interest,  and  Alfred  G.  Clay  of  a 
two-third  Interest  in  the  property  devised  to 


the  heirs  of  Maude  Cilley;  that  a  commis- 
sioner be  appointed  to  sell  the  real  estate  so 
devised;  that  the  allotment  of  the  property 
be  confirmed,  and  the  foreign  guardian  be 
authorized  to  remove  the  assets  of  his  wards 
to  Pennsylvania. 

After  the  decision  of  this  court  was  certi- 
fied, the  plaintiffs  prayed  judgment  in  con- 
formity with  the  opinion,  whereupon  Judge 
Bryson  rendered  the  judgment  following: 

"First.  That  petitioner,  Gordon  H.  Cifley,  is 
not  entitled  to  any  right,  title,  interest  or  es- 
tate in  any  of  the  property  allotted  by  defend- 
ant executors  to  the  interest  of  Maude  E.  Cilley 
and  belonging  to  the  estate  of  A.  A.  Shuford, 
but  the  same  and  every  part  thereof  is  the 
property  of  his  children,  Adelaide  Harper  Cilley 
and  Alda  Virginia  CiUey. 

"Second.  Inasmuch  as  no  guardian  has  been 
appointed  in  the  state  of  North  Carolina  for 
Alda  Virginia  Campbell  Cilley  and  Adelaide 
Harper  Cilley  the  court  concludes  it  haa  no 
power  to  render  a  decree  for  a  sale  of  the 
lands  allotted  to  the  interest  of  Maude  E.  Cilley. 
deceased  ancestor  of  the  infant  petitioners, 
and  cannot  order  such  sale,  there  being  no 
proper  representative  for  the  infant  petitioners 
before  the  court,  although  the  court  is  of  opin- 
ion and  so  finds  that  a  sale  of  the  lands  be- 
longing to  the  infant  petitioners  would  materi- 
ally promote  their  interests,  and  that  the  £aet» 
with  respect  to  such  sale  are  aa  stated  in  the 
petition. 

"Third.  Alfred  G.  Clay,  as  guardian  appoint- 
ed by  the  orphans'  court  of  Philadelphia  coun- 
ty, Pa.,  is  not  authorized  to  sue  in  the  courts 
of  North  Carolina,  and  his  appearance  in  this 
court  and  cause  and  ratification  by  him  as  such 
guardian  of  the'  settlement  made  by  the  de- 
fendant executors  is  without  legal  effect,  al- 
though for  the  purposes  of  this  proceeding  the 
court  doth  appoint  him  next  friend  for  Alda 
Virginia  Campbell  Cfiley  and  Adelaide  Harper 
CUley,  after  making  due  inquiry  as  to  his  fat- 
ness. 

"Fourth.  The  petitioners  have  complied  with 
the  provisions  of  the  statute  with  respect  to 
the  filing  of  the  bond  and  certified  oopiea  of 
the  appointment  of  Alfred  G.  Clay  as  guardian 
for  Alda  Virginia  Campbell  Cilley  and  Ade- 
laide Harper  Cilley,  the  bond  being  sufficient 
in  amount  and  ability  of  sureties  to  protect  the 
estate  of  his  said  wards,  and  the  letters  duly 
authenticated,  and  the  court  would  order  the 
delivery  of  the  personal  property  allotted  to 
the  interest  of  Maude  B.  Cilley,  and  aa  stated 
in  the  petition,  to  said  guardian  of  Alda  Vir- 
ginia Campbell  Cilley  and  Adelaide  Harper  Cil- 
ley, but  the  court  concludes  that  it  is  without 
power  to  order  a  removal  of  their  funds  or 
property  to  the  state  of  Pennsylvania  without 
the  presence  before  the  court  of  a  guardian 
appointed  under  the  laws  of  North  Carolina. 

"Fifth.  The  court  adjudges  that  the  allotment 
made  by  the  defendant  executors  to  the  sev- 
eral persons,  entitled  under  the  will  of  A.  A. 
Shuford,  and  as  stated  in  the  petition,  is  fair, 
just,  and  equitable;  but,  there  being  no  guard- 
ian representing  Adelaide  Harper  Cilley  and 
Alda  Virginia  Campbell  Cilley  before  the  court 
appointed  under  the  laws  of  this  state,  the  court 


^s>For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


N.C.) 


holds  that  it  is  without  power  to  ratify  sach 
settlement 

"Wherefore  the  court  doth  adjudge  that  this 
proceeding  be,  and  it  is,  dismissed,  at  the  cost 
of  the  petitioners." 
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W.  B.  Counclll,  of  Hickory,  and  Mark 
Squires,  of  Lenoir,  for  appellants. 

Self,  Bagby  &  Aiken,  of  Hickory,  for  ap- 
pellees. 


ADAMS,  J.     [1]  His  honor's  exclusion  of 
<5ordon  H.  Cilley,  as  the  representative  of 
his  wife,  from  participation  in  the  property 
acquired  by  Alda  and  Adelaide  ClUey  under 
the  will  of  A.  A.  Shuford,  conforms  to  the 
opinion  of  this  court  as  expressed  in  the  for- 
mer appeal;    but  we  think  his  honor  erred 
in  holding  as  a  conclusion  of  law  that  the 
court,  in  the  absence  of  a  guardian  duly  ap- 
pointed in  this  state,  had  no  power  to  re< 
move  the  personal  property  of  the  nonresi- 
dent devisees  to  the  place  of  their  residence. 
Alda  and  Adelaide  Cilley  reside  in  Pennsyl- 
vania, and  there  Alfred  G.  Clay  was  duly 
Appointed  as   their  general  guardian.     His 
honor  finds  from  the  record  that  the  plain- 
tiffs have  complied  with  the  statute  in  filing  a 
certified   copy    of   the   appointment   of    the 
iTuardian  in  Pennsylvania,  and  that  the  bond 
filed    by   him   is   sufiScient   both  as   to    the 
amount  and  as  to  the  financial  ability  of 
the  sureties  to  protect   the   estate  of   his 
wards.    His  ho^or  jeOao  says  that  he  would 
order  the  transfer  of  the  fund  to  the  foreign 
guardian  if  he  had  the  legal  right  to  make 
such  order. 

The   statute   provides   that   "where   any 
ward    •    •     •    residing    In    another    state 
*    •     •    is  entitled  to  any  personal  estate  in 
this  state,    •    •    •    whether  the  same  be  in 
the  hands  of  any  guardian  residing  in  this 
state,  or  of  any  executor,  administrator  or 
other  person  holding  for  the  ward,    •    ♦    • 
or  if  the  same    •    •    •    be  not  in  the  law- 
ful possession  or  control  of  any  perso\i,  the 
guardian    •    •    •    duly    appointed    at    the 
place    where    such    ward    •    •    •    resides, 
may  apply  to  have  the  estate  removed  to  the 
residence  of  the  ward    ♦     *    •    by  petition 
filed  before  the  derk,"  and  that  the  applica- 
tion "shall  be  proceeded  with  as  in  other 
cases  of  special  proceedings.     •     •    •    Any 
person  may  be  made  a  party  defendant  to  the 
proceeding  who  may  be  made  a  defendant  in 
a  dvil  action" — but  there  is  no  absolute  re- 
quirement that  a  resident  guardian  be  ap- 
pointed to  defend  in  such  proceedings.    0.  S. 
IS  2195,  2196. 

[2]  Furthermore,  we  think  his  honor  erro- 
neously concluded  that  the  court  had  no  pow- 
er to  order  a  sale  of  the  real  estate  of  the 
wards,  inasmuch  as  they  had  no  g-uardian 
resident  in  this  state.  Section  2180  of  the 
Consolidated  Statutes  is  applicable  to  a  pro- 
ceeding instituted  by  a  guardian  for  the  con- 


version of  property  when  the  ixiterest  of  the 
ward  will  be  promoted  thereby,  and  the  pro- 
ceeds are  intended  to  be  used  for  a  special 
purpose;  but,  since  by  virtue  of  the  statute 
the  appointment  of  a  resident  guardian  is  not 
neces^ry  for  the  transfer  of  a  ward's  funds 
to  a  nonresident  guardian,  and  since  the 
plaintiflfs  are  represented  by  their  next 
friend,  there  appears  to  be  no  valid  reason 
why  this  proceeding  should  not  be  maintained 
to  ratify  the  agreement  of  distribution,  to 
remove  the  wardsf  personal  property,  and  in- 
cldentally  to  convert  the  wards'  real  estate 
into  personal  property  in  order  to  effect  such 
removal. 

Our  conclusion  is  that  the  proceeding  can 
be  maintained,  and  accordingly  that  his  hon- 
or's Judgment  oif  dismissal  should  be  re- 
versed. 

Reversed, 

(183  N.  C.  457) 

In  ro  HARRISON'S  WILL.     (No.   255.) 

(Supreme  Court  of  North  Carolina.     May  10 

1922.) 

I.  Wills   j8=»l30-.Lettep   not   written   "animo 
testandi"  not  admitted  as  hoiographio  will. 

In  a  will  contest  where  the  Jury  found 
that  the  paper  writing  was  not  written  "animo 
testandi,"  by  which  is  meant  that  it  was  not 
alleged  testatrix's  purpose  that  the  writing 
should  operate  as  a  testamentary  disposition 
of  her  property  and  was  not  found  among  the 
valuable  papers  and  effects  of  alleged  testatrix 
(C.  S.  §  4144),  it  may  not  be  probated  as  a 
holographic  will. 

2.  Wills  <©=»324(l)-.Where  animus  testandi 
doubtful,  submission  to  jury  proper. 

Where  the  animus  testandi  of  a  paper 
writing  was  doubtful  or  at  least  ambiguous  as 
appeared  from  the  face  of  the  instrument,  the 
submission  of  the  issue  to  the  jury  was  proper. 

3.  Witnesses  «=>  1 59 (3)— Testimony  of  cave- 
ator  that  alleged  testatrix  kept  alleged  will 
In  unlooked  drawer  admissible. 

In  a  will  contest,  the  admission  of  evidence 
by  a  caveator  that  the  bureau  drawer  in  which 
the  writing  alleged  to  be  a  will  was  found  was 
not  usually  locked  was  admissible,  notwith- 
standing C.  S.  §  1795,  as  witness  could  testify 
whether  the  drawer  was  locked  and  as  to  the 
custom  of  keeping  it  locked  as  matter  withm 
her  own  knowledge  and  did  not  entail  a  recita- 
tion of  personal  transaction  with  alleged  testa- 
trix. 

Hoke,  J.,  dissenting.' 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Bond,  Judge. 

In  the  matter  of  the  aUeged  will  of  Mrs. 
Eugenia  Harrison,  deceased.  From  judg- 
ment refusing  probate,  propounders  appeal. 
No  error. 


Issue  of  devisavit  vel  non  raised  by  a 
caveat  to  the  will  of  Louisa  Eugenia  Harrl- 
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son.    Alleged  want  of  execution,  mental  in- 
capacity, and  nndue  influence  are  the  grounds 
upon  which  the  caveat  is  based. 
The  jury  returned  the  following  rerdlct: 

"(1)  Did  Iionisa  Eugenia  Harrison  write  all 
of  paper  writing  propounded  with  intent  that 
it  should  be  operative  as  her  last  will  and  testa- 
ment, and  was  it  found,  after  her  death,  among 
her  valuable  papers  or  effects?    Ans.    No. 

"(2)  If  said  Louisa  Eugenia  Harrison  wrote 
said  paper  writing  propounded,  did  she,  at  that 
time,  have  sufficient  mental  capacity  to  make 
and  execute  a  valid  last  will  and  testament? 
Ans.  No. 

"(3)  Was  the  execution  of  said  paper  writ- 
ing, if  written  by  said  Louisa  Eugenia  Harrison, 
procured  by  undue  influence  exerted  over  her 
as  alleged  by  caveators?    Ans.  Yes. 

"(4)  Is  said  paper  writing  the  valid  last 
win  and  testament  of  said  Louisa  Harrison? 
Ans.  No." 

'The  coart  answered  the  fourth  issue  as  a 
legal  inference  from  answers  1,  2,  and  3." 

R.  N.  Simms,  H.  B.  Norris,  and  W.  B.  Snow, 
all  of  Raleigh,  and  J.  M.  T^mpleton,  Jr.,  of 
Gary,  for  appellants. 

Pou,  Bailey  ft  Pou  and  Willis  Smith,  all 
of  Baleigh,  for  appellees. 

STACY,  J.  [1]  The  paper  writing  pro- 
pounded, and  which  is  called  in  question  by 
the  caveat  filed  herein,  is  alleged  to  have 
been  found,  shortly  after  the  death  of  Mrs. 
Harrison,  securely  wrapped  in  some  clothes 
supposed  to  have  been  put  aside  by  the  de- 
ceased to  be  used  as  her  shroud.  The  burial 
clothes,  containing  the  alleged  will,  were 
found  in  the  top  bureau  drawer  in  Mrs.  Har- 
rison's room.  This  drawer  was  locked  at  the 
time,  and  it  also  contained  her  purse,  or,  at 
least,  she  was  in  the  habit  of  keeping  her 
purse  and  other  effects  in  this  drawer.  The 
alleged  will  was  sealed  in  an  envelope  and 
addressed  to  Alice,  Maude,  and  Clyde,  daugh- 
ters of  the  deceased.  The  following  is  a 
verbatim  copy  of  the  paper  writing  pro- 
pounded : 

••December  21,  1914. 
"Ahce,  Maud  and  Clyde,  my  dear  children, 
when  I  am  dead  want  you  to  have  60  achers  of 
my  land  run  off  and  give  Grove  deed  to  it  if  he 
is  living  then  devied  equal  between  you  three 
childred  if  either  of  you  die  without  having  any 
children  at  that  wons  death  I  want  that  wons 
part  to  go  to  Maud  children,  now  my  dear 
children  please  do  just  like  ive  ask  you  to  do 
when  I  am  dead  and  gone,  dont  want  eny  of 
you  to  ware  black  for  me,  think  it  looks  better 
not  preten  to  start  it  then  only  part  black  now 
do  as  I  say  about  it  dont  forget  to  burn  all  my 
old  things  I  want  you  all  to  do  just  like  ive 
told  you,  dont  want  eney  won  to  ,read  this 
while  I  am  living.  Genia  Harrison." 

The  record  contains  over  a  hundred  ex- 
ceptions, and  it  would  be  a  work  of  superero- 
gation to  consider  them  in  detail  or  seriatim. 
Indeed,  we  deem  it  unnecessary  to  go  beyond 
the  first  issue;  for,  if  this  be  answered  cor- 


rectly and  without  error,  the  remaining  is- 
sues and  exceptions  relating  thereto  become 
ImmateriaL 

The  jury  has  found  as  a  fact  that  the  let- 
ter or  script,  if  genuine  and  in  the  handwrit- 
ing of  the  deceased,  was  not  written  "animo 
testandi,"  by  which  is  meant  that  it  was  not 
her  purpose  or  intention  that  said  paper 
writing  should  operate  as  a  testamentary 
disposition  of  her  property  (In  re  Johnson, 
181  N.  O.  305,  106  S.  E.  841);  or  else  the 
Jury  has  determined  that  the  same  was  not 
found  among  the  valuable  papers  and  effects 
of  the  decedent  (C.  S.  |  4144).  This  is  the 
necessary  meaning  of  the  answer  to  the  first 
issue;  and,  under  the  jury's  finding,  the 
letter  or  instrument  propounded  may  not  be 
admitted  to  probate  as  a  valid  hol(«raph 
will.  Spencer  v.  Spencer,  163  N.  C.  83,  TO 
S.  E.  291. 

[2]  The  animus  testandi  of  Mrs.  Harrison 
being  doubtful  or  at  least  ambiguous,  as  ap- 
pears from  the  face  of  the  instrument,  we 
think  his  honor  was  justified  in  submitting 
the  question'  to  the  jury  for  determination. 

"It  is  essential  that  it  should  appear  from 
the  character  of  the  instrument,  and  the  dr- 
cumstances  under  which  it  is  made,  that  the 
testator  intended  it  should  operate  aa  his 
will,  or  as  a  codicil  to  it."  In  re  Bennett,  180 
N.  O.  5,  103  S.  B.  917. 

[3]  Propounders  object  because  Mrs.  Ras- 
berry,  one  of  the  caveators,  was  permitted 
to  testify  that  the  bureau  drawer,  in  which 
it  is  alleged  the  script  was  found,  was  not 
usually  kept  locked;  that  Mrs.  Harrison  was 
not  in  the  habit  of  keeping  it  locked;  that 
there  was  a  key  to  the  drawer;  and  that 
sometimes  it  was  locked  and  at  other  times 
it  was  not  It  is  urged  that  this  testimony 
should  have  been  excluded,  under  O.  S.  { 
1795,  as  violative  of  the  rule  against  offer- 
ing evidence  of  personal  transactions  or  com- 
munications between  the  interested  witness 
and  the  deceased  person;  but  we  do  not 
think  the  evidence  in  question  falls  within 
the  inhibition  of  the  statute.  It  was  com- 
petent for  the  witness  to  say  whether  or  not 
the  drawer  was  locked  and  to  testify  as  to 
the  habit  or  custom  of  keeping  it  locked. 
This  was  a  matter  within  her  own  knowl- 
edge and  did  not  perforce  entail  a  r<H*itation 
of  any  personal  transaction  or  communica- 
tion with  the  alleged  testator.  GarroU  v. 
Smith,  163  N.  C.  204,  79  S.  B.  497;  McCaU 
V.  Wilson,  101  N.  O.  598,  8  S.  B.  225.  The 
extent  of  her  observation  and  the  opportuni- 
ty she  may  have  had  to  Imow  about  the  mat- 
ter, independent  of  any  transaction  or  com- 
munication with  the  deceased,  were  Inquired 
into  on  the  cross-examination;  and  this  was 
proper  as  affecting  her  credibility  and  the 
weight  of  her  testimony,  but  not  necessarily 
its  competency.  In  re  Bradford's  Will,  110  S. 
E.  586,  at  the  present  term. 

In  Lane  v.  Rogers,  113  N.  0. 171,  18  &  B. 
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117,  It  was  held  that  the  witness  might  say 
she  saw  the  book  in  the  hands  of  the  de- 
ceased, at  the  time  and  place  in  question,  but 
not  that  the  deceased  handed  her  the  book. 
See,  also,  McEwan  v.  Brown,  176  N.  C.  249, 
97  S.  E.  20,  and  Sawyer  ▼.  Grandy,  113  N. 
C.  42, 18  S.  E.  79. 

After  a  careful  examination  of  the  record, 
we  have  found  no  reversible  error,  with  re- 
spect to  the  trial  of  the  first  issue,  and  it  is 
therefore  unnecessary  for  us  to  consider  the 
remaining  exceptions. 

No  error. 

HOKE,  J.,  dissenting. 


(188  N.  C.  796) 

STATE  V.  BENSON.    (No.  469.) 

(Supreme  0>urt  of  North  (Carolina.    May  10, 

1922.) 

1.  Homicide  ^=:>253(l)^Evldeiice  held  to  show 
first  degree  murder. 

Evidence  held  sufficient  to  support  a  con- 
viction of  murder,  in  the  first  degree. 

2.  Homicide   <$=:922 (2)— "Murder  In   the  first 
degree"  defined. 

Mnrder  in  the  first  degree  is  the  unlawful 
killing  of  a  human  being  with  malice,  premedi- 
tation, and  deliberation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Murder 
In  First  Degree.} 

3.  Homicide  «=s>l4(l)  —  "Premeditation"  de« 
fined. 

Premeditation  means  thought  of  beforehand 
for  some  length  of  time,  however  short. 

FEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Premedi- 
tate—Premeditation.] 


4.  Homicide  ^=> 1 4(1)— ^'Deliberation'*  defined. 

Deliberation  means  an  intention  to  kill,  ex- 
ecuted in  a  cool  state  of  the  blood  in  further- 
ance of  a  fixed  design  to  accomplish  some  un- 
lawful purpose,  and  not  under  the  influence  of 
a  violent  passion,  suddenly  aroused  by  some 
lawful  or  just  cause  or  legal  provocation. 

tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Delib- 
erate— Deliberation — ^Deliberately.] 

5.  Homicide  ^=»23(2)^"Mttrder  In  the  second 
.    degree''  defined. 

Murder  in  the  second  degree  is  the  unlaw- 
ful killing  of  a  human  being  with  malice,  but 
without  premeditation  and  deliberation. 

[Ed.  Note.— For  other,  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Murder 
in  Second  Degree.] 


6.  Homicide  <g=»l  l^"Mallce"  defined. 

Malice  is  not  only  hatred,  ill  will,  or  spite, 
but  that  condition  of  mind  which  prompts  one 
to  take  the  life  of  another  intentionaUy,  with- 
out Just  cause,  excuse,  or  justification. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Malice.] 


7.  Homldde  «i=>a— Pistol  or  gnn  Is  deadly 
weapon. 

A  pistol  or  gun  is  a  deadly  weapon. 

8.  Homicide  ^=>3 1— ^'Manslaughter"  defined. 

"Manslaughter"  is  the  unlawful  killing  of  a 
human  being  without  malice,  premeditation,  and 
deliberation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
slaughter.] 

9.  Homicide  ^=^IZ,  144— Killing  with  deadly 
weapon  presumed  unlawful  and  malicious. 

It  is  presumed  that  a  killing  with  a  deadly 
weapon  was  unlawful  and  malicious. 

10.  Homicide  «=»239,  244(3),  248— Defendant 
must  prove  provocation,  self-defense,  or  ao« 
olden t  to  satisfaction  of  Jury. 

When  it  is  showa  that  defendant  killed  de- 
ceased with  a  deadly  weapon,  the  burden  is  on 
defendant  to  prove  not  by  the  greater  weight 
of  the  evidence  nor  beyond  a  reasonable  doubt, 
but  to  th«  satisfaction  of  the  jury,  such  legal 
provocation  as  will  rob  the  crime  of  malice,  or 
excuse  it  altogether  on  the  ground  of  self-de- 
fense, aocident,  or  misadventure. 

11.  Homldde  ^=>45— Legal  provocation,  to  re- 
duce crime  to  manslaughter,  must  be  more 
than  words. 

The  legal  provocation  which  will  reduce 
second  degree  murder  to  manslaughter  must  be 
more  than  words,  as  language,  however  abusive, 
neither  excuses  nor  mitigates  the  killing,  and 
the  law  does  not  recognize  circumstances  not 
amounting  to  an  actual  or  threatened  assault. 

12.  Homicide  <g=»44^-One  who  kills  another  In 
heat  of  passion  caused  4y  assault  Is  guilty 
only  of  manslaughter. 

One  who  kills  another  in  the  heat  of  passion 
caused  by  an  assault,  and  not  from  premedita- 
tion, deliberation,  and  malice,  is  guilty  of  no 
more  than  manslaughter. 

Appeal  from  Superior  Court,  Iredell  Ck>un- 
ty;  McElroy,  Judga 

Bob  Benson  was  convicted  of  murder  in  tbe 
first  degree,  and  be  appeals.    Affirmed. 

Criminal  prosecution,  tried  upon  an  indicts 
ment  charging  the  defendant  with  murder. 

There  was  evid«ice  on  behalf  of  the  state 
tending  to  show  that  J.  Robert  Dishman,  ac- 
companied by  Van  Benfield,  was  traveling  in 
a  Ford  car  along  a  public  highway  in  Iredell 
county,  when  late  in  Che  afternoon  of  Sunday, 
September  18,  1921,  he  approached  a  horse 
and  buggy  standing  near  the  edge  of  the 
road.  The  horse  was  tied  to  a  post  with  the 
buggy  angling  across  the  road.  At  the  ap- 
proach of  the  automobile  the  horse,  suddenly 
Jerked  back,  and  that  threw  one  of  the  buggy 
wheels  out  past  the  middle  of  the  road.  The 
car  struck  the  buggy  wheel,  and  broke  it  IDs 
it  pushed  the  buggy  out  of  the  way.  This 
seems  to  have  been  tiie  only  damage  done,  ex- 
cept the  breaking  of  some  pieces  of  the  har- 
ness. 

Van  Benfield  testified: 


^=:9For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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''I  examined  the  bnggy,  looked  over  the  wheel  \ 
and  saw  it  was  broke,  and  I  told  Mr.  Dishman 
I  would  crank  the  car.  I  started  to  crank  the 
car  to  get  back  in  the  road  to  see  how  bad  it 
was  torn  up.  I  started  to  crank  the  car  and 
Bob  Benson  and  Jule  Cowan  come  out  there. 
I  started  to  giye  it  a  jerk,  and  Benson  said 
to  me:  'Don't  you  crank  that  car.'  I  started 
again,  and  he  run  right  up  over  me,  and  said, 
'Damn  you,  don't  yon  crank  that  car.'  Dishman 
said  to  me:  'Son,  don't  crank  it.'  And  I  nev- 
er cranked  it.  Benson  commenced  cussing 
Dishman,  told  him,  damn  him,  he  had  torn  up 
his  horse  and  buggy,  and  had  him  to  pay.  And 
he  veould  repeat  it  several  times,  and  Mr.  Dish- 
man said:  'I  will  pay  you.  I  have  done  it, 
and  I  will  pay  for  it.'  Benson  said:  'You  have 
tore  up  my  horse  and  buggy.'  And  Dishman 
said  to  Benson:  'Get  Dr.  Cruse,  and,  if  the 
horse  is  hurt,  I  will  pay  for  it'  Dishman  told 
Jule  Cowan  to  go  in  the  house  and  get  the  lan- 
tern and  see  how  bad  it  was  hurt  and  how  bad 
the  horse  was  hurt,  and  Dishman  said,  if  any- 
thing was  hurt,  he  would  pay  for  it.  Cowan 
went  to  the  house  to  get  the  lantern.  Benson 
commenced  pulling  off  his  coat,  a  white  palm 
beach  coat.  He  throwed  it  down  in  the  buggy, 
and  be  said:  *I  will  go  get  the  officers;  they 
will  assess  the  damages.'  Mr.  Dishman  said: 
'Get  the  officers.'  Said:  'I  vtIU  pay  whatever 
they  assess  it.'  And  he  left  to  go  to  Mr.  Pri- 
vette's  to  phone  for  the  officers. 

"Benson  left.  Jule  Cowan  came  back  out  with 
the  lantern.  When  Benson  left,  Dishman  said: 
'Go,  get  the  officers.  I  will  sit  on  the  fender  of 
the  machine  and  wait  till  you  get  back.'  He 
sat  on  the  fender  of  the  machine,  and  when 
Jule  come  out  with  the  light  he  told  Jule  to 
sit  by  him;  Benson  was  gone.  Benson  was 
gone  30  minutes,  mien  Benson  came  back  Mr. 
Dishman  was  sitting  on  the  fender  of  the  ma- 
chine, and  he  said  to  him:  'Did  you  get  the 
officers?'  And  his  answer  was:  'Damn  you; 
you  tore  up  my  horse  and  buggy,  and  you  have 
got  me  to  pay.'  Mr.  Dishman  said  to  him: 
'Did  you  get  the  officers?'  And  he  said:  'Damn 
you;  you  tore  up  my  horse  and  buggy,  and  you 
have  got  me  to  pay.'  Mr.  Dishman  said  to 
him:  'Did  you  get  the  officers?'  And  he  said: 
'Damn  you;  you  tore  up  my  horse  and  buggy, 
and  you  have  got  me  to  pay.'  Dishman  asked 
him  the  third  time  if  he  got  the  officers,  and  he 
said:  'I  ain't  telling  you  but  what  I  didn't  get 
the  officers.  Damn  you;  you  tore  up  my  horse 
and  buggy  and  you  got  me  to  pay.'  Dishman 
said  to  him:  'I  could  have  paid  you  long  ago, 
if  you  had  told  me  how  much  it  was.'  Benson 
left  the  road,  and  went  in  Jule's  house.  Dish- 
man stayed  there  at  the  side  of  the  car.  I  told 
Mr.  Dishman  to  'get  in  the  car,  and  let's  go; 
there  was  no  reasoning  to  it.'  Mr.  Dishman 
got  in  the  car.  I  just  started  to  crank  the  car, 
had  given  it  a  half  jerk,  and  there  were  two 
shots  fired  out  at  Jule  Cowan's  house.  I  just 
raised  up.  Mr.  Dishman  said:  'Crank  it.  son; 
he  is  not  going  to  shoot  nobody'— and  I  just 
pulled  rthe  flood  bar.  Tlie  shots  sounded  like 
a  .32  rifle,  .82  pistol  or  .38;  wasn't  no  shotgun; 
no  .22  rifle.  I  pulled  the  flood  bar,  and  started 
to  crank  the  car  by  spinning  it,  turning  it 
around  and  around.  When  ;the  shots  were  fired, 
hadn't  spun  it  none  yet,  but  I  went  to  spin- 
ning the  car  around  and  around,  and  spun  it 
until  it  catched  and  started,  and  when  the  car 


started,  I  raised  up,  and  Benson  was  a-pouncBng 
Dishman  over  the  head,  and  as  he  was  hitting 
him  over  the  head  he  said:  'Damn  you;  I  wHI 
km  you.'  •• 

It  appeared  to  the  witness  that  the  defend- 
ant was  hitting  Dishman  with  a  gun.  TbB 
defendant  himsell^  told  the  ofllcer,  Fred  Clay- 
well,  soon  after  he  had  been  arrested,  that  he 
struck  deceased  with  a  pine  pole  abont  3 
feet  long.  The  following  is  the  defendant's 
account  of  the  killing  as  related  to  the  oflOcer: 

"He  said  he  left  his  horse  and  buggy  stand- 
ing beside  the  road  at  Jule  Cowan's.  Said  that 
Mr.  Dishman  and  Mr.  Benfield  came  along,  and 
they  struck  his  buggy.  Said  that  he  went  out, 
and  he  asked  Mr,  Dishman  what  made  him  run 
into  his  buggy,  and  Mr.  Dishman  said:  'I  didn't 
see  your  buggy  until  I  was  right  against  it.' 
Said:  'I  didn't  have  time  to  stop.'  He  said, 
Mr.  Dishman  said:  Tour  buggy  was  in  the 
edge  of  the  road  anyhow.'  And  Bob  said  he  said 
to  him:  'You  have  got  me  to  pay,  Mr.  Dish- 
man.' And  he  said  he  said:  'All  right.  I  vdU 
pay  you.'  Says:  'I  will  pay  you  whatever  the 
damages  ia.'  And  be  told  him,  he  said:  Ton 
have  got  to  pay  me,  and  pay  me  right  now.' 
He  said  he  said:  'All  right;  I  will  pay  you 
whatever  the  damage  .is,  or  you  can  go  get  a 
new  wheel,  and  I  will  pay  for  it,  just  which  ever 
you  had  rather.'  And  Bob  said  to  him,  said: 
'Damn  you;  I  will  go  get  the  officers.'  And 
Mr.  Dishman  said:  'All  right;  go  get  the  of- 
ficers, and  I  will  stay  right  here  until  they  come, 
and  I  win  pay  the  damages,  whatever  they  say 
it  is.'  And  he  went  to  Mr.  Privette's,  and  he 
could  not  get  StatesviUe— the  line  was  ont  of 
order—and  he  said  that  he  went  back  and  he 
said:  'I  went  back  with  the  intention  of 
knocking  heU  out  of  him  or  making  him  pay 
for  my  buggy.'  And  he  said  that  when  he  got 
back  to  the  car  he  told  Mr.  Dishman:  'Damn 
you;  you  are  going  to  pay  me,  and  pay  me  right 
now.'  And  he  said:  'Did  you  get  the  officers?* 
And  he  said  that  Mr.  Dishman  said:  'Well,  I 
wUl  pay  you  whatever  it  is.'  And  he  says: 
'Yon  are  going  to  pay  me,  or  I  am  going  to 
knock  hell  out  of  you.'  Said  he  walked  down 
to  the  lower  side  of  the  house,  and  picked  np  a 
pine  pole  3  or  3%  feet  long.  He  said  he  went 
back  to  the  car  and  said:  'I  just  rapped  him 
in  the  head.'  He  said:  'I  hit  him  a  hell  ef.a 
lick  the  first  time  with  both  hands.' " 

Dr.  Davis  testified  that  he  examined  the 
deceased  at  the  hospital,  and  his  skull  was 
mashed  just  like  an  eggshell. 

The  defendant  introduced  no  evidence,  but 
asked  the  court  to  instruct  the  jury  to  return 
a  verdict  of  murder  In  the  second  degree. 
This  instruction  was  declined,  and  Is  the  ba- 
sis upon  which  the  defendant  predicates  his 
appeal. 

The  jury  found  the  defendant  guilty  of 
murder  In  the  first  degree,  and  from  the  sen- 
tence of  death  pronounced  thereon  this  ap- 
peal is  prosecuted. 

J.  H.  Burke,  of  Taylorsville,  Z.  V.  Turling- 
ton, of  MooresviUe,  and  L.  CL  CaldweU,  of 

Statesville,  for  appellant 


N.  C,)  STATE  V 

(111 
J.  S.  Manning,  Atty.  6ai.,  and  Frank  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

STAOY,  J.  [1]  The  prisoner  has  had  a 
fair  triaL  •  He  has  been  convicted  of  murder 
in  the  first  degree,  and  rightly  so.  His  con- 
duct was  heartless  and  crueL  The  deceased 
was  unusually  patient,  and  at  no  time  was 
his  manner  threatening.  On  the  contrary, 
again  and  again  he  reiterated  that  he  was 
willing  to  pay  the  defendant  for  any  damage 
he  had  su^ined.  There  was  abundant  evi- 
dence to  support  the  verdict 

His  honor  charged  the  Jury  fully  upon 
every  aspect  of  the  case,  and  explained  clearly 
the  difference  between  the  three  degrees  of  an 
unlawful  homicide,  to  wit,  murder  in  the 
first  degree,  murder  in  the  second  degree  and 
manslaughter. 

if]  Murder  in  the  first  degree  is  the  unlaw- 
ful killing  of  a  human  being  v^th  malice  and 
with  pr^neditation  and  deliberation.  State 
V.  Thomas,  118  N.  0. 1118,  24  S.  B.  431. 

[3]  Premeditation  means  "thought  of  be- 
forehand" for  some  length  of  time,  however 
short  State  v.  McGlure,  106  N.  0.  328,  81 
S.  £.  458. 

[4]  Deliberation  means  that  the  act  is  done 
in  a  cool  state  of  the  blood.  It  does  not 
mean  brooding  over  it  or  reflecting  upon  it 
for  a  week,  a  day,  or  an  hour,  or  any  other 
appreciable  lengtti  of  time,  but  it  means  an 
intention  to  kill,  executed  by  the  defendant 
in  a  cool  state  of  the  blood,  in  furtherance  of 
a  fixed  design  to  gratify  a  feeling  of  revenge, 
or  to  accomplish  some  unlawful  purpose^ 
and  not  under  the  influence  of  a  violent  pas- 
sion, suddenly  aroused  by  some  lawful  or 
just  cause  or  legal  provocation.  State  v. 
CJoffey,  174  N.  O.  814,  94  S.  B.  416.  When 
we  say  the  killing  must  be  accompanied 
by  premeditation  and  deliberation,  It  is 
meant  that  there  must  be  a  fixed  purpose  to 
kill,  which  precedes  the  act  of  killing,  for 
some  time,  however  short,  although  the  man- 
ner and  length  of  time  in  which  the  purpose 
is  formed  is  not  very  material.  State  v. 
Walker,  173  N.  O.  780,  92  S.  B.  827. 

[6]  Murder  in  the  second  degree  is  the  un- 
lawful killing  of  a  human  being  with  malice^ 
but  without  pr^neditation  and  deliberation. 
State  V.  Lipscomb,  134  N.  C.  695,  47  S.  B.  44 ; 
State  V.  Fuller,  114  N.  C.  885,  19  S.  B.  797. 

[I,  n  Malice  is  not  only  hatred,  ill  will  or 
spite,  as  it  is  ordinarily  understood — ^to  be 
sure  that  is  malice — but  it  also  means  that 
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condition  of  mind  which  prompts  a  person 
to  take  the  life  of  another  intentionally  with- 
out just  cause,  excuse,  or  justification.  State 
V.  Banks,  143  N.  C.  652,  67  S.  B.  174.  It 
may  be  shown  by  evidence  of  hatred,  ill  will, 
or  dislike,  and  it  is  implied  in  law  from  the 
killing  with  a  deadly  weapon,  and  a  pistol  or 
a  gun  is  a  deadly  weapon.  State  v.  Lcme, 
166  N.  C.  833,  81  S.  B.  620. 

[8]  Manslaughter  is  the  unlawful  killing  of' 
a  human  being  without  malice  and  without 
premeditation    and   deliberation.      State   v. 
Baldwin,  152  N.  C.  822,  68  S.  iB.  148. 

Manslaughter,  plus  malice,  gives  us  mur- 
der in  the  second  degree;  and  murder  in 
the  second  degree,  plus  premeditation  and 
deliberation  gives  us  murder  in  the  first  de- 
gree. State  V.  Banks,  143  N.  0.  652,  67  S.  B. 
174. 

[9]  When  It  is  admitted  or  proven  that  the 
defendant  killed  the  deceased  with  a  deadly 
weapon,  the  law  raises  two  presumptions 
against  him:  First  that  the  killing  was  un- 
lawful; and,  second,  that  it  was  done  with 
malice ;  and  an  unlawful  killing  with  malice 
is  murder  in  the  second  degree.  State  v. 
Fowler,  151  N.  O.  732,  66  S.  B.  667. 

[10]  The  law  then  casts  upon  the  defend- 
ant the  burden  of  proving  to  the  satisfaction 
of  the  jury — ^not  by  the  greater  weight  of  the 
evidence  nor  beyond  a  reasonable  doubt — but ' 
simply  to  the  satisfaction  of  the  jury  (State 
V.  Garland,  90  N.  0.  675),  the  legal  provoca- 
tion that  will  rob  the  crime  of  malice  and 
thus  reduce  it  to  manslaughter,  or  that  will 
excuse  it  altogether  upon  the  grounds  of  self- 
defense,  accident  or  misadventure.  State 
V.  Little,  178  N.  C.  722,  100  S.  B.  877. 

[11,12]  The  legal  provocation  which  will 
reduce  murder  in  the  second  degree  to  man- 
slaughter must  be  more  than  words ;  as  lan- 
guage, however  abusive,  neither  excuses  nor 
mitigates  the  killing,  and  the  law  does  not 
recognize  circumstances  as  a  legal  provoca- 
tion which  in  themselves  do  not  amount  to 
an  actual  or  threatened  assault  18  B.  O.  L. 
795.  If,  however,  the  deceased  assaulted  the 
prisoner,  that  is,  if  he  laid  his  hands  upon 
him  against  his  will,  or  struck  him,  or  choked 
him,  and  the  prisoner  killed  the  deceased  in 
the  heat  of  passion,  caused  by  the  assault, 
and  not  £rom  premeditation  and  deliberation 
and  not  from  malice,  he  would  not  be  guilty 
of  more  than  the  crime  of  manslaughter. 

There  is  no  error,  appearing  on  the  instant 
record,  and  the  judgment  must  be  aflArmed. 

No  error. 
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(183  N.  C.  830) 

TRITT  V.  GLOUCESTER  LUMBER  CO. 

(No.  507.) 

(Supreme  Ck^urt  of  North  Carolina.     Biay  17, 

1922.) 

L  Master  and  servant  ^5>I0I,  ia2(8)^Onll- 
nary  oare  required  in  providing  pdaoe  to  work. 

The  master's  obligatioa  to  provide  a  rea- 
sonably safe  place  to  work  is  not  absolute,  but 
merely  requires  the  exercise  of  ordinary  care. 

2.  Master  and  servant  ^=>293(2)^lnstniotlon 
held  erroneous  as  Imposing  absolute  ihity 
to  provide  reasonably  safe  piaoe. 

An  instruction  on  the  master's  duty  to  pro- 
vide a  reasonably  safe  place  to  work,  which 
omits  to  charge  that  he  need  only  exercise  or- 
dinary care  in  so  doing,  is  reversible  error« 

Appeal  from  Superior  Court,  Transylvania 
County;   Shaw,  Judge. 

Action  by  Sallie  Tritt  administratrix  of 
Carl  Tritt,  deceased,  against  the  Gloucester 
Lumber  Company.  There  was  denial  of  lia- 
bility and  idea  of  contributory  negligence, 
and  on  issues  submitted  the  Jury  rendered  a 
verdict  for  plaintiff  assessing  the  damages. 
Judgment  on  the  verdict  -and  defendant  ex- 
cepted and  appealed.    New  triaL 

Martin,  Rollins  ft  Wright,  of  Asheville, 
and  W.  E.  Breese,  of  Brevard,  for  appel- 
lant. 

Ralph  Fisher  and  Lewis  Hamlin,  both  of 
Brevard,  and  Sutton  ft  Stillwell,  of  Sylva, 
for  appellee. 

PER  CURIAM.  There  were  facts  in  evi- 
dence tending  to  show  that  on  or  about  June 
4,  1921,  plaintiff's  intestate,  an  employee  of 
defendant  company  on  the  logging  train  in 
said  county,  while  engaged  in  his  duties  as 
brakeman  on  one  of  defendant's  trains,  fell, 
or  was  thrown  or  jolted,  off  said  train,  and 
run  over  and  killed.  There  was  testimony  on 
the  part  of  plaintiff  tending  to  show  that  the 
falling  from  the  train  and  the  consequent 
death  was  caused  by  an  unusual,  unnecessary, 
violent  jerking  of  the  train,  and  also  because 
of  the  defective  condition  of  the  roadbed  at 
the  place  of  the  injury.  There  was  testimony 
for  the  defendant  to  the  effect  that  the 
roadbed  was  in  sound  condition  where  the 
injury  occurred,  and  further  that  there  was 
no  unusual  or  violent  jerking  of  the  train 
at  the  time.  In  submitting  these  opposing 
views  the  court,  among  other  things,  charged 
the  jury  as  follows : 

"Now  the  court  instructs  you  that  it  was  the 
defendant's  duty  to  provide  a  reasonably  safe 
place  for  the  plaintiff  to  work,  and,  if  it  failed 
to  provide  such  a  safe  place  for  him  to  work, 
and  in  consequence  of  that  the  death  of  intes- 
tate was  caused,  and  those  facts  are  found  by 


the  greater  weight  of  the  evidence,  it  is  your 
duty  to  answer  the  issue,  Tes.' " 

[1 , 2]  It  is  the  established  rule  in  this 
jurisdiction  that  the  obligation  to  provide 
for  employees  a  safe  place  to  work,  or  a 
reasonably  safe  place  to  work,  is  not  ab- 
solute, but  it  is  required  that  the  employer, 
must  do  this  in  the  exercise  of  ordinary  care, 
and  a  charge  that  omits  this  as  an  element 
in  the  standard  of  duty  will  be  held  for  re- 
versible error.  This  is  held  in  Gaither  ▼. 
Clement  Co.,  a  case  at  the  i^esent  lerm,  lU 
S.  B.  782,  where  the  correct  position  as  ap- 
proved and  illustrated  in  numerous  deci- 
sions is  stated  for  the  court  in  an  opinion 
by  Associate  Justice  Adams.  In  deference  to 
that  authority  which  we  regard  as  control- 
ling on  the  facts  of  the  present  record,  we  are 
of  opinion  that  for  the  error  indicated  de- 
fendant is  entitled  to  a  new  trial;  and  it  la 
so  ordered. 

New  trial 

(183  N.  C.  «76) 

BURCH  V.  BUSH.     (No.  256.) 

(Supreme  Court  of  North  Carolina.    Biarch  29^ 

1922.) 

Appeal  from  Superior  Court,  Franklin  Goon- 
ty;    Bond,  Judge. 

Action  by  W.  A.  Burch,  administrator,  against 
J.  D.  Bush.  Judgment  for  plflinHff^  and  de- 
fendant appeals.     Affirmed. 

Civil  action  to  recover  moneys  alleged  to  be 
due  the  plaintiff,  and  withheld  by  the  defendant, 
on  a  logging  and  lumbering  contract.  Upon 
denial  of  liability  and  issues  joined,  the  jury 
returned  the  following  verdict: 

"(1)  Was  the  administratrix  of  S.  L.  Burdi 
really  able  and  willing  to  finish  cutting  the 
timber  according  to  contract?    A.  Yes. 

"(2)  Was  the  administratrix  of  a  L.  Burdi 
kept  from  cutting  the  timber  according  to  con- 
tract by  any  act  of  the  defendants  Bush  &  Ck).  ? 
A.  Yes. 

**iS)  What  damage,  if  any,  did  defendants 
Bush  &  Co.  sustain  by  failure  of  administra- 
trix of  Burch  to  cut  said  timber  according  to 
contract?    A.  Nothing. 

"(4)  What  sum  was  withheld  by  defendants 
Bush  &  Ck).  under  10  per  cent  clause  of  con- 
tract?   A.  $445. 

"(5)  In  what  sum,  if  anything,  is  estate  of 
S.  L.  Burch  indebted  to  defendants  Bush  & 
Co.  by  reason  of  overpayments  on  measure- 
ments?    A-  Nothing." 

From  a  judgment  on  the  verdict  in  favor  of 
plaintiff,  the  defendant  appealed. 

Willis  Smith,  of  Raleigh,  for  appellant. 
Wm.  H.  &  Thos.  W.  RuflSn;  of  Louisburg,  for 
appellee. 

PER  CURIAM.  Affirmed  on  authority  of 
same  case,  Burch  v.  Bush,  reported  in  181  N. 
C.  125,  106  S.  E.  489. 

No  error. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


8.0) 

(183  N.  C.  €76) 

POWELL  V.  CAMP  MFG.  CO. 

PAGE  V.  SAME. 

(No8.  223,  224.) 

(Sapreme  Goart  of  North  Carolina.    Bfardi  22, 

ld22.) 

Appeal  from  Superior  Court,  Duplin  County; 
Devin,  Judge. 

Separate  actions  by  B.  C.  Powell  and  C.  B. 
Page  against  the  Camp  Manufacturing  Com- 
pany. Judgment  for  plaintiff  in  each  case,  and 
defendant  appeals.    Affirmed. 

Stevens,  Beasley  &  Stevens,  of  Warsaw,  for 
appellant. 

George  R  Ward,  of  Wallace,  and  Ward  ft 
Ward,  of  Newbem,  for  appellee. 

PER  CURIAM.  This  case  was  before  us  at 
the  fall  term,  1020,  and  is  reported  in  180  N. 
C.  330,  104  S.  E.  667.  The  facts  were  set  out 
fully  by  Walker,  J.,  in  delivering  the  opinion 
on  the  former  appeal,  and  need  not  be  repeat- 
ed here.  From  a  perusal  of  the  record  it  ap- 
pears that  the  case  has  been  tried  in  substan- 
tial conformity  with  the  law,  as  heretofore 
declared,  and  the  present  judgment  must  be 
affirmed. 

No.  223,  Powell  ▼.  Camp  Manufacturing  Com- 
pany, being  an  action  for  damages  arising  out 
of  the  same  fire,  and  caused  by  the  same  en- 
gine, for  like  reason  must  be  affirmed.  See, 
also,  Williams  v.  Camp  Blfg.  Co.,  177  N.  C. 
512,  99  S.  E.  370. 

Let  judgment  be  certified  that  in  both  cases 
we  find 

No  error. 

(U9  8.  C.  67) 

WILSON   et  al.  v.   POSTON  et  at. 
(No.  10868.) 

(Supreme  Court  of  South  Carolina.    April  18» 

1922.) 


Deeds   ^=:>  1 26— Provision   held   InsufllcleDt  to 

create  fee  conditional;  ''without  Issue." 

Under  Civ.   Code  1912,  §  3551,  providing 

that  where  property  is  limited  to  take  effect 

upon  the  death  of  any  person  without  issue, 

or  other  equivalent  words,  these  words  shall 

mean  the  failure  of  issue  after  the  death  of 

such  person,  a  grant  to  a  child,  followed  by  a 

provision  that,  if  grantee  dies  without  lawful 

^  heirs,  the  property  must  return  to  the  gran- 

'  tors'  estate,  was  not  sufficient  to  create  a  fee 

conditionaL 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Die 
Without  Issue.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  Jas.  E.  Peurlfoy, 
Judge. 

Action  by  J.  H.  Wilson  and  other  against 
L.  J.  Poston  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed  and 
remanded  for  new  trial. 
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Agreed  statement  of  facts  on  which  the 
case  was  tried  by  the  circuit  Judge: 

"This  is  an  action  brought  by  the  plaintiffs 
against  the  defendants  for  the  recovery  of  the 
tract  of  land  described  in  the  complaint,  and  it 
'is  agreed  by  and  between  the  undersigned  at- 
torneys representing  all  the  parties  to  this  ac- 
tion that  the  legal  issues  involved  in  this  case 
shall  be  tried  upon  the  pleadings  and  the  fol- 
lowing admitted  facts,  to  wit: 

"T.  B.  Wilson  and  M.  F.  Wilson  were  hus- 
band and  wife,  and  were  residents  of  the  county 
of  Williamsburg  and  state  of  South  Carolina. 
On  or  about  the  13th  day  of  July,  1911,  and  for 
a  number  of  years  prior  thereto,  the  said  T.  B. 
Wilson  and  M.  F.  Wilson  owned  and  possessed 
in  fee  simple  a  tract  of  940  acres  of  land  sit- 
uate in  said  county  and  state,  of  whidi  the  tract 
of  land  described  in  paragraph  1  of  the  com* 
plaint  herein  formed  a  part  Of  the  marriage 
of  T.  R.  WQson  and  M.  F.  Wilson  the  following 
children  were  bom,  namely:  J.  H.  Wilson;  J. 
D.  Wilson;  Maggie  Wilson,  who  afterwards 
married  one  S.  F.  Epps;  Stella  Wilson,  who  aft- 
erwards married  a  Mr.  Burgess;  Msjrtha  EHla 
Wilson,  who  afterwards  married  a  Mr.  Bur- 
gess; Louise  Wilson,  who  afterwards  married 
a  Mr.  Coker;  J.  C.  Wilson,  Addie  Wilson,  T.  M. 
Wilson,  Jessie  Wilson,  who  afterwards  married 
the  defendant  L.  J.  Poston;  Bobert  Wilson,  who 
died  about  20  years  ago,  before  his  father  and 
mother,  without  marrying  and  leaving  no  chil- 
dren; and  Mat  Wilson,  who  also  died  before  his 
father  and  mother  without  marrying  and  leaving 
no  children. 

"Maggie  Epps  died  before  her  father  and 
mother,  but  left  surviving  her  the  following 
children:  Mattie  Hughes,  Ludle  Dennis,  Effie 
Ryan,  Maria  Haselden,  Charlton  Epps,  and 
Mildred  Lilyander.  After  the  death  of  T.  B. 
Wilson  and  M.  F.  Wilson,  and  before  the  death 
of  Mrs.  Jessie  Wilson  Poston,  LucOe  Dennis 
died,  leaving  as  her  heirs  at  law  her  children, 
Margaret  Dennfs,  Walter  E.  Dennis,  Mildred 
Lucile  Dennis,  and  her  husband,  W.  W.  Den- 
nis. 

"Charlton  Epps  and  Mildred  Lilyander  are 
infants  over  the  age  of  14  years. 

"The  said  children  of  Lucile  Dennis  are  aQ 
infants  under  the  age  of  14  years  and  reside 
with  their  father,  W.  W.  Dennis,  in  the  town 
of  Kingstree,  county  of  Williamsburg  and  state 
aforesaid. 

"On  or  about  the  said  13th  day  of  July,  1911, 
the  said  T.  B.  Wilson  and  M.  F.  Wilson,  desir- 
ing to  divide  said  tract  of  land  among  their 
nine  living  children  and  the  heirs  of  their  pre- 
deceased daughter,  Maggie  Epps,  so  as  to  effect 
a  settlement  of  their  estates  in  their  lifetime, 
called  in  a  surveyor,  and  divided  the  said  940- 
acre  tract  of  land  into  10  smaller  lots,  each  con- 
taining 94  acres,  and  on  said  date  conveyed 
one  of  said  smaller  lots  to  each  of  their  nine 
living  children,  and  one  to  the  heirs  of  their 
predeceased  daughter,  Maggie  Epps;  the  deeds 
of  conveyance  therefor  being  thereafter,  to  wit, 
on  or  about  the  7th  day  of  October,  1911,  duly 
recorded  in  the  office  of  the  derk  of  court  for 
Williamsburg  county.  The  94-acre  tract  of 
land  described  In  paragraph  1  of  the  complaint 
herein  is  the  tract  of  land  that  was  conveyed 
by  the  said  T.  B.  Wilson  and  M.  F.  Wilson  to 
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through  Waughtown,  a  suburb  of  Winston- 
Salem,  running  along  the  right-hand  aide  of 
the  road  at  a  moderate  rate  of  speed,  and 
while  he  was  in  the  act  of  passing  some 
trucks  which  were  parked  on  his  right-hand 
side,  the  plalntlfiT,  J.  R.  Freeman,  suddenly 
and  without  any  warning  to  the  defendant, 
rode  out  from  between  two  of  these  trucks 
into  the  street  and  directly  in  front  of  the 
automobile  drlren  by  Boyd  Samuels;  that, 
observing  the  dangerous  condition  created  by 
the  plaintiff,  Samuels  applied  his  brakes  and 
cut  the  automobile  to  the  left  in  an  effort 
to  avoid  the  collision,  but  that,  in  spite  of  his 
efforts,  there  was  a  collision  from  which 
plaintiff  received  personal  Injuries  and  from 
which  damage  resulted  to  the  motorcycle. 
The  court  charged  the  jury  as  follows: 

"Three  issaes  are  submitted  to  you  for  the 
dedsion  of  the  case.  The  first  issue  reads: 
'Was  the  defendant  the  owner  of  the  automo- 
bile which  collided  with  the  plaintiff,  and  was 
the  automobile  being  used  in  the  business  of  the 
defendant?'  The  burden  is  on  the  plaintiff, 
Freeman,  to  satisfy  you,  by  fhe  greater  weight 
of  the  evidence,  that  such  was  the  case.  If  ho 
has  so  satisfied  you,  you  will  answer  the  issue 
^Yes,'  otherwise  'No.'  I  will  say,  however, 
that,  if  the  plaintiff  Freeman  has  satisfied  you 
by  tiie  greater  weight  of  the  evidence,  that  the 
defendant  Dalton  was  the  owner  of  this  auto- 
mobile, which  collided  with  the  plaintiff,  that 
Dalton  was  at  that  time  the  owner  of  it,  the 
fact  that  he  was  the  owner  would  raise  the 
presumption  that  the  automobile  was  being 
used  in  his  business,  and,  in  that  event,  that  is, 
if  the  plaintiff  Freeman  has  satisfied  you  that 
Dalton  was  the  owner  of  the  automobile,  then 
the  burden  would  be  put  on  Dalton  to  show,  by 
the  greater  weight  of  the  evidence,  that,  al- 
though he  was  the  owner  of  the  automobile,  it 
was  not  being  used  in  his  business.  So,  if  you 
find  that  Dalton  was  the  owner  of  the  automo- 
bile at  that  time,  you  would  answer  the  issue, 
'Yes,'  unless  Dalton  has  satisfied  yon,  by  the 
greater  weight  of  the  evidence,  that  it  was  not 
being  used  in  his  basiness  at  the  time  of  the 
eoUision." 

The  defendant  duly  excepted  to  the  charge 
as  above  set  forth  and  to  each  part  of  It. 

There  was  evidence  on  the  question  of  neg- 
ligence by  the  defendant,  the  two  acts  of  neg- 
ligence alleged  being  that  Samuels,  the  chauf- 
feur, was  driving  in  excess  of  25  miles,  an 
hour,  and  that  he  drove  to  the  left  Instead 
of  to  the  right  of  the  open  space  in  the  road. 

The  jury  rendered  a  verdict  In  favor  of 
the  plaintiff;  judgment  for  him,  and  de- 
fendant appealed  to  the  superior  court,  which 
afllrmed  the  judgment  of  the  county  court, 
and  defendant  then  appealed  to  this  court 

H.  M.  Ratcliff  and  Holton  ft  Holton,  all 
of  Winston- Salem,  for  appellant. 

W.  T.  Wilson  and  Wallace  &  Cohen,  all 
of  Winston-Salem,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).    [1]  The  first  question  is,  whether  the 


learned  Judge  was  correct  in*  charging  the 
jury  that,  if  they  ^ound  by  the  greater 
weight  of  the  evidence  that  the  defendant 
was  the  owner  <ff  the  automobile  whidi  col- 
lided with  the  plaintiff's  motorcycle,  this 
fact  would  raise  a  presumption  that  the  auto- 
mobile was  being  used  in  the  defendant's 
business,  and  ln<  that  event  the  burden  would 
be  on  Dalton  to  show,  by  the  greater  weight 
of  the  evidence,  that,  although  he  was  the 
owner  of  the  automobile,  it  was  not  being 
used  in  his  business.  This  Instruction  placed 
the  burden  on  the  defendant  not  only  to 
prove,  if  he  was  the  owner  of  It,  that  the 
automobile  was  not  used  in  his  business,  but 
to  establish  it  by  preponderance  or  the  great- 
er weight  of  the  evidence,  whereas  the  burden 
of  the  issue  was  upon  the  plaintiff  throughout 
the  case,  not  only  to  show  that  the  defendant 
was  the  owner  of  the  automobile,  but  that  it 
was,  at  the  time,  being  used  in  his  business. 
[2]  The  defendant  had  not  pleaded  any 
separate  or  independent  defense,  but  his  an- 
swer contained  solely  a  denial  at  the  allega- 
tions of  the  complaint,  and  therefore  did  not 
shift  the  burden  of  the  issue  to  the  defend- 
ant, and  require  him  to  show  afl^rmatlvely, 
and  by  the  greater  weight  of  the  evidence, 
that,  wlille  he  was  the  owner,  the  automobile 
was  not  being  used  in  his  business.  The  evi- 
dence in  the  case  did  make  out  a  prima  facie 
case  for  the  plaintiff,  and  entitled  him  to 
have  the  case  submitted  to  the  jury  without 
further  proof.  This  is  what,  we  think,  was 
held  in  Clark  v.  Sweeney,  176  N.  C.  629,  at 
pages  680  and  681,  97  S.  E.  at  page  474,  where 
the  evidence  was  stronger  against  the  de- 
fendant than  it  is  here.  It  was  said  by  the 
court  there: 

"The  pleadings  admit  that  the  automobile 
was  owned  by  the  defendant.  Dr.  John  Sweeney, 
and  that  his  wife  was  in  the  car  at  the  time 
of  the  injury,  and  that  their  son  Fred  was 
driving  the  car.  From  this  evidence  the  joiy 
could  well  draw  the  inference  that,  at  the 
time  of  the  injury  to  the  plaintiff,  the  son  was 
acting  as  agent  for  his  father,  and  'was  about 
his  master's  business,' "  citing  Moon  v.  Mat- 
thews, 227  Pa.  488,  76  Atl.  219,  29  K  B.  A. 
(N.  S.)  866,  136  Am.  St.  Rep.  902;  Stowe  v. 
Morris,  147  Ky.  386,  144  S.  W.  62,  39  I«  R. 
A.  (N.  S.)  224. 

This  does  not  decide  that  any  presumption 
was  raised  "that  the  son  was  acting  as  agent 
of  his  father  and  about  his  father's  business,*' 
but  that  the  jury  would  be  warranted  in 
drawing  an  Inference  ther^rom,  that  such 
was  the  case,  without  further  proof  being  of- 
fered by  the  plaintiff,  or  appearing  in  the 
case.  And,  in  linville  v.  Nissen,  162  N.  C.  95, 
at  page  102,  77  S.  Bu  1096»  at  page  UOO,  we 
held,  as  follows: 

'*  'The  plaintiff  must  not  only  show  that  the 
person  in  charge  was  defendant's  servant,  but 
the  further  fact  that  he  was  at  the  time  en- 
gaged on  the  master's  business.  Evidence  of 
the  mere  ownership  of  the  madiine  is  Snsuffi- 
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cient'  To  the  same  effect,  Sarrer  ▼.  Mitchell, 
35  Pa.  Sup.  69,  and  numerous  cases  there 
cited." 

This  Tiew  of  the  case  keeps  it  In  line  with 
White  V.  Hines,  182  N.  C.  275.  109  S.  B.  31 ; 
Page  T.  Manufacturing  Ck>.,  180  N.  G.  335, 104 
S.  E.  667 ;  Shepard  v.  Telegraph  Co.,  143  N. 
a  244,  65  S.  BL  704, 118  Am.  St  Rep.  796,  and 
the  many  other  authorities  cited  in  White  y. 
Hines,  supra.  There  may  be  a  presumption 
that  the  car  was  being  used  in  the  defend- 
ant's business,  but  it  is  not  a  presumption  of 
law  but  one  of  fact,  and  it  does  not  shift  the 
burden  of  the  issue  to  the  defendant,  in  the 
sense  that  he  must  rebut  the  presumption,  or 
disprove  the  allegation,  that  the  car  was  be- 
ing used  in  his  business,  by  the  greater 
weight  of  the  eyidence.  It  merely  is  in  itself 
evidence  of  the  fact,  and  carries  the  case  to 
the  jury.  This  is  fully  discussed  and  ex- 
plained in  White  y.  Hines,  supra,  and  tho 
cases  cited  therein,  where  it  is  said  that,  if 
the  prima  facie  case  be  called  a  presumption, 
the  presumption  is  only  evidence  for  the  con- 
flideration  of  the  Jury  and  does  not  change, 
or  shift,  the  burden  of  the  issue.  Justice 
Adams  said,  in  White  v.  Hines,  supra,  at  page 
288  of  182  N.  C,  at  page  81  of  109  S.  El: 

"Such  prima  facie  case  does  not  necessarily 
establish  the  plaintiff*8  right  to  recover.  Cer- 
tainly, it  does  not  change  the  burden  of  the 
issue.  The  defendant  may  offer  evidence  or 
decline  to  do  so  at  the  peril  of  an  adverse 
verdict.  If  the  defendant  offer  evidence,  the 
plaintiff  may  introduce  additional  evidence,  and 
the  jury  will  then  say  whether,  upon  all  the 
evidence,  the  plaintiff  has  satisfied  them  by  its 
preponderance  that  he  was  injured  by  the  neg- 
ligence of  the  defendant." 

And,  summing  up,  he  further  said: 

"In  all  instances  of  this  character,  after  the 
plaintiff  has  established  a  prima  facie  case  of 
negligence,  if  no  other  evidence  is  introduced, 
the  jury  will  be  fully  warranted  in  answering 
the  issue  as  to  negligence  in  favor  of  the  plain- 
tiff, but  will  not  be  required  to  do  so  as  a 
matter  of  law.  When  such  prima  facie  case 
is  made,  it  is  incumbent  upon  the  defendant  to 
offer  proof  in  rebuttal  of  the  plaintiff's  case, 
but  not  to  the  extent  of  preponderating  evi- 
dence. The  defendant,  however,  is  not  re- 
quired, as  a  matter  of  law,  to  produce  evidence 
in  rebuttal;  he  may  decline  to  offer  evidence  at 
the  peril  of  an  adverse  verdict.  If  he  offer 
evidence,  the  plaintiff  may  introduce  other  evi- 
dence in  reply,  and  the  jury  will  finally  deter- 
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mine  whether  the  plaintiff  is  entitled,  by  the 
greater  weight  of  all  the  evidence,  to  an  af- 
firmative answer  to  the  issue;  for,  throughout 
the  trial,  the  burden  is  upon  the  plaintiff  to 
show,  by  the  greater  weight  of  the  evidence, 
that  he  is  entiUed  to  such  answer." 

White  y.  Hines,  supra,  has  been  approved 
in  two  cases  decided  at  this  term  to  the  same 
effect,  and  which  make  clear  the  error  in  the 
charge  to  the  Jury  as  to  the  presumption  that 
the  automobile  was  being  used  in  the  busi- 
ness of  the  defendant    Harris  v.  Mangum, 

183  N.  C. ,  111  S.  B.  177,  and  Cotton  Mills 

Co.  y.  Railroad  Co.,  183  N.  O. ,  110  S.  B, 

660.  Referring  to  the  nature  of  the  proof 
and  the  effect  of  it  in  making  a  prima  facie 
case,  Justice  Adams  said,  in  Harris  v.  Man- 
gum,  supra: 

"In  some  of  the  decisions  the  word  'presump- 
tion' seems  unfortunately  to  imply  the  right 
of  the  plaintiff  to  recover,  unless  the  defendant 
introduces  evidence  in  rebuttal  and  to  this  ex- 
tent assumes  the  burden  of  proof;  whereas,  the 
'presumption'  is  nothing  more  than  evidence  to 
be  considered  by  the  jury." 

There  is  evidence  in  this  case,  upon  which 
the  jury  could  well  and  reasonably  infer  that 
the  car  belonged  to  the  defendant  and  was 
being  operated  for  him  in  his  business,  but 
the  jury  should  have  been  allowed  to  pass 
upon  it  and  to  find  the  fact  without  imposing 
too  great  a  burden  upon  the  defendant  to 
disprove  the  fact,  or  to  overcome  a  presump- 
tion as  to  the  same  fact,  by  the  greater 
weight  of  the  evidence. 

The  proposition  laid  down  in  I/inville  y. 
Nissen,  162  N.  C.  at  pages  102  and  103,  77  S. 
E.  1096,  finds  sup];)ort  in  what  is  said  by 
Huddy  on  Automobiles,  {  283 ;  Lotz  y.  Han- 
Ion,  217  Pa.  339,  66  Atl.  525,  10  L.  R.  A.  (N. 
S.)  202,  118  Am.  St.  Rep.  922,  10  Ann.  Cas. 
731. 

[3]  We  do  not  see  why  the  fact  that  the 
defendant's  license  number  or  plate  was  on 
the  automobile  was  not  some  evidence,  or  a 
circumstance  tending  to  show,  with  the  other 
proof,  his  ownership  of  the  car.  There  was 
conflicting  evidence  about  it,  but  this  was  for 
the  jury,  and,  in  that  respect,  the  county 
court  and  the  superior  court  ruled  correctly. 
But  there  was  error  in  the  c^harge,  as  we 
have  above  indicated,  which  requires  another 
trial  of  the  issues. 
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CILLEY  et  al.  v.  GEITNER  et  al.    (No.  508.) 

(Supreme  Court  of  North  Carolina.    May  17, 

1922.) 

1.  Guardiaa  and  ward  <g=» 1 67  — Property  of 
nonresident  ward  may  be  transferred  to  non- 
resident guardian  without  appointment  of  res- 
ident guardian. 

Under  C.  S.  {{  2195,  2196,  providing  that 
a  nonresident  guardian  of  a  nonresident  ward 
may  apply  to  have  property  in  this  jurisdiction 
removed  to  the  residence  of  the  ward,  to  effect 
the  removal  of  such  property  it  is  not  neces- 
sary to  appoint  a  resident  guardian  to  defend 
the  proceedings. 

2.  Guardian  and  ward  ^=»  1 67— Real  property  of 
nonresident  ward  may  be  oonverted  without 
appointment  of  resident  guardian. 

Under  C.  S.  {  2180,  permitting  conversion 
of  property  of  a  ward  when  the  interest  of  the 
ward  will  be  promoted  thereby,  and  sections 
2195,  2196,  under  which  the  appointment  of  a 
resident  guardian  is  not  necessary  to  transfer 
property  of  a  nonresident  ward  to  the  jurisdic- 
tion where  the  ward  resides,  where  wards  were 
represented  by  their  next  friend,  their  real  es- 
tate could  be  converted  into  personal  property 
to  effect  a  removal  into  the  jurisdiction  where 
they  and  their  guardian  resided. 

• 

Appeal  from  Superior  Court,  Catawba 
County ;   Bryson,  Judge. 

Action  by  Gordon  H.  Cilley  and  others 
against  G.  H.  Geitner  and  othwB.  From 
judgment  for  defendants, ,  plaintiffs  appeal 
Beversed. 

A  former  appeal,  heard  at  the  fall  term 
of  1921,  is  reported  In  182  N.  O.  714,  110  a 
B.  61.  It  is  agreed  that  the  record  in  that 
appeal  shall,  so  far  as  applicable,  be  accepted 
as  the  record  in  this  appeal. 

The  plaintiffs  filed  a  petition  before  tbe 
derk  of  the  superior  court  of  Catawba,  in 
which  they  alleged  that  under  the  provisions 
of  tbe  last  will  and  testament  of  A.  A.  Shu- 
ford  the  surviving  executors  had  allotted  to 
the  several  heirs  the  property  therein  de- 
scribed, including  the  real  and  personal  prop- 
erty allotted  to  Alda  Cilley  and  Adelaide 
Cilley,  heirs  at  law  of  Maude  E.  Cilley,  who 
was  a  daughter  of  the  testator.  The  defend- 
ants admitted  an  agreement  for  the  distribu- 
tion of  the  property  devised,  and  denied  any 
inclination  to  delay  the  distribution,  but 
insisted  that  Gordon  H.  Cilley,  surviving  hus- 
band of  Maude  Cilley,  had  no  Interest  in  the 
property,  and  that  they  could  not  recognize 
any  agreement  to  that  effect  made  by  him 
and  Alfred  G.  Clay,  foreign  guardian  of  Alda 
and  Adelaide  Cilley. 

The  plaintiffs  prayed  Judgment  that  €k>r- 
don  H.  Cilley  be  decreed  to  be  the  owner  of  a 
one-third  Interest,  and  Alfred  G.  Clay  of  a 
two-third  Interest  in  the  property  devised  to 


the  heirs  of  Maude  Cilley;  that  a  commis- 
sioner be  appointed  to  sell  the  real  estate  so 
devised;  that  the  allotment  of  the  property 
be  confirmed,  and  the  foreign  guardian  be 
authorized  to  remove  the  assets  of  his  wards 
to  Pennsylvania. 

After  the  decision  of  this  court  was  certi- 
fied, the  plaintiffs  prayed  Judgment  in  con- 
formity with  the  opinion,  whereupon  Judge 
Bryson  rendered  the  Judgment  following: 

"First.  That  petitioner,  Gordon  H.  Cilley,  is 
not  entitled  to  any  right,  title,  interest  or  es- 
tate in  any  of  the  property  allotted  by  defend- 
ant executors  to  the  hiterest  of  Maude  E.  Cilley 
and  belonging  to  the  estate  of  A.  A.  Shuford, 
but  the  same  and  every  part  thereof  is  the 
property  of  his  children,  Adelaide  Harper  Cilley 
and  Alda  Virginia  CiUey. 

"Second.  Inasmuch  as  no  guardian  has  been 
appointed  in  the  state  of  North  Carolina  for 
Alda  Virginia  Campbell  Cilley  and  Adelaide 
Harper  Cilley  the  court  concludes  it  has  no 
power  to  render  a  decree  for  a  sale  of  the 
lands  allotted  to  the  interest  of  Maude  E.  Cilley, 
deceased  ancestor  of  the  infant  petitioners, 
and  cannot  order  such  sale,  there  being  no 
proper  representative  for  the  infant  petitioners 
before  the  court,  although  the  court  is  of  opin- 
ion and  so  finds  that  a  sale  of  the  lands  be- 
longing to  the  infant  petitioners  would  materi- 
ally promote  their  interests,  and  that  the  facts 
with  respect  to  such  sale  are  as  stated  in  the 
petition. 

"Third.  Alfred  G.  Clay,  as  guardian  appoint- 
ed by  the  orphans'  court  of  Philadelphia  coun- 
ty, Pa.,  is  not  authorized  to  sue  in  the  courts 
of  North  Carolina,  and  his  appearance  in  this 
court  and  cause  and  ratification  by  him  as  such 
guardian  of  the'  settlement  made  by  the  de- 
fendant executors  is  without  legal  effect,  al- 
though for  the  purposes  of  this  proceeding  the 
court  doth  appoint  him  next  friend  for  Alda 
Virginia  Campbell  Cilley  and  Adelaide  Harper 
Cilley,  after  making  due  inquiry  as  to  his  Ht- 
ness. 

"Fourth.  The  petitioners  have  complied  with 
the  provisions  of  the  statute  with  respect  to 
the  filing  of  the  bond  and  certified  copies  of 
the  appointment  of  Alfred  G.  Clay  as  guardian 
for  Alda  Virginia  Campbell  Cilley  and  Ade- 
laide Harper  Cilley,  the  bond  being  sufficient 
in  amount  and  ability  of  sureties  to  protect  the 
estate  of  his  said  wards,  and  the  letters  duly 
authenticated,  and  the  court  would  order  the 
delivery  of  the  personal  property  allotted  to 
the  interest  of  Maude  B.  Cilley,  and  as  stated 
in  the  petition,  to  said  guardian  of  Alda  Vir- 
ginia Campbell  Cilley  and  Adelaide  Harper  Cil- 
ley, but  the  court  concludes  that  it  is  without 
power  to  order  a  removal  of  their  funds  or 
property  to  the  state  of  Pennsylvania  without 
the  presence  before  the  court  of  a  guardian 
appointed  under  the  laws  of  North  Carolina. 

"Fifth.  The  court  adjudges  that  the  allotment 
made  by  the  defendant  executors  to  the  sev- 
eral persons,  entitled  under  the  will  of  A.  A. 
Shuford,  and  as  stated  in  the  petition,  is  fair, 
just,  and  equitable;  but,  there  being  no  guard- 
ian representing  Adelaide  Harper  Cilley  and 
Alda  Virginia  Campbell  Cilley  before  the  court 
appointed  under  the  laws  of  this  state,  the  court 
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holds  that  it  is  without  power  to  ratify  such 
settlement. 

"Wherefore  the  court  doth  adjudge  that  this 
proceeding  be,  and  it  is,  dismissed,  at  the  cost 
of  the  petitioners." 

W.  B.  Counclll,  of  Hickory,  and  Mark 
Squires,  of  Lenoir,  for  appellants. 

Self,  Bagby  ft  Aiken,  of  Hickory,  for  ap- 
pellees. 
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ADAMS,  J.  [1]  His  honor's  exclusion  of 
Oordon  H.  Cilley,  as  the  representative  of 
his  wife,  from  participation  in  the  property 
acquired  by  Alda  and  Adelaide  Cilley  under 
the  will  of  A.  A,  Shuford,  conforms  to  the 
opinion  of  this  court  as  expressed  in  the  fojr< 
mer  appeal;  but  we  think' his  honor  erred 
in  holding  as  a  conclusion  of  law  that  the 
court,  in  the  absence  of  a  guardian  duly  ap- 
pointed In  this  state,  had  no  power  to  re« 
move  the  personal  property  of  the  nonresi« 
dent  devisees  to  the  place  of  their  residence. 
Alda  and  Adelaide  Cilley  reside  in  Pennsyl- 
vania, and  there  Alfred  G.  Clay  was  duly 
appointed  as  their  general  guardian.  His 
honor  finds  from  the  record  that  the  plain- 
tifTs  have  complied  with  the  statute  in  filing  a 
certified  copy  of  the  appointment  of  the 
£:uardian  In  Pennsylvania,  and  that  the  bond 
filed  by  him  is  sufiScient  both  as  to  the 
amount  and  as  to  the  financial  ability  of 
the  sureties  to  protect  the  estate  of  his 
wards.  His  hoAor  sJao  says  that  he  would 
order  the  transfer  of  the  fund  to  the  foreign 
guardian  if  he  had  the  legal  right  to  make 
such  order. 

The   statute   provides    that    "where    any 
ward    •    ♦    •    residing    in    another    state 
♦    •     •    is  entitled  to  any  personal  estate  in 
this  state,    •    •    ♦    whether  the  same  be  in 
the  hands  of  any  guardian  residing  in  this 
state,  or  of  any  executor,  administrator  or 
other  person  holding  for  the  ward,    •    •    • 
or  If  the  same    *    ♦    •    be  not  in  the  law- 
ful possession  or  control  of  any  persdh,  the 
guardian    •    ♦    •    duly    appointed    at    the 
place   where    such    ward    ♦    •    •    resides, 
may  apply  to  have  the  estate  removed  to  the 
residence  of  the  ward    *    •    •    by  petition 
filed  before  the  clerk,"  and  that  the  applica- 
tion "shall  be  proceeded  with  as  in  other 
cases  of  special  proceedings.     •    •    •    Any 
person  may  be  made  a  party  defendant  to  the 
proceeding  who  may  be  made  a  defendant  in 
a  dvil  action" — but  there  Is  no  absolute  re- 
quirement that  a  resident  guardian  be  ap- 
pointed to  defend  in  such  proceedings.    0.  S. 
11  2195,  2196. 

[2]  Furthermore,  we  think  his  honor  erro- 
neously concluded  that  the  court  had  no  pow- 
er to  order  a  sale  of  the  real  estate  of  the 
wards,  inasmuch  as  they  had  no  guardian 
resident  in  this  state.  Section  2180  of  the 
Consolidated  Statutes  is  applicable  to  a  pro- 
ceeding instituted  by  a  guardian  for  the  con- 


version of  property  when  the  interest  of  the 
ward  will  be  promoted  thereby,  and  the  pro- 
ceeds are  intended  to  be  used  for  a  special 
purpose;  but,  since  by  virtue  of  the  statute 
the  appointment  of  a  resident  guardian  is  not 
necessary  for  the  transfer  of  a  ward's  funds 
to  a  nonresident  guardian,  and  since  the 
plaintiffs  are  represented  by  their  next 
friend,  there  appears  to  be  no  valid  reason 
why  this  proceeding  should  not  be  maintained 
to  ratify  the  agreement  of  distribution,  to 
remove  the  wardsf  personal  property,  and  in- 
cidentally to  convert  the  wards'  real  estate 
into  personal  property  in  order  to  effect  such 
removal. 

Our  conclusion  Is  that  the  proceeding  can 
be  maintained,  and  accordingly  that  his  hon- 
or's Judgment  of  dismissal  should  be  re- 
versed. 

Reversed* 

(183  N.  C.  457) 

!■   re   HARRISON'S   WILL.     (No.   255.) 

(Supreme  Court  of  North  Carolina.     May  10 

1922.) 

I.  Wilis  <8=s> ISO—Letter  not  written  "animo 
testandl"  not  admitted  as  holographio  will. 
In  a  will  contest  where  the  jury  found 
that  the  paper  writing  was  not  written  "anlmo 
testandi,"  by  which  is  meant  that  it  was  not 
alleged  testatrix's  purpose  that  the  writing 
should  operate  as  a  testamentary  disposition 
of  her  property  and  was  not  found  among  the 
valuable  papers  and  effects  of  alleged  testatrix 
(C.  S.  §  4144),  it  may  not  be  probated  as  a 
holographic  will. 

2.  Wills  <S=:>324(l)-.Where  animus  testandl 
doubtful,  submission  to  Jury  proper. 

Where  the  animus  testandi  of  a  paper 
writing  was  doubtful  or  at  least  ambiguous  as 
appeared  from  the  face  of  the  instrument,  the 
submission  of  the  issue  to  the  jury  was  proper. 

3.  Witnesses  «©=> 1 59 (3)— Testimony  of  cave- 
ator that  alleged  testatrix  kept  alleged  will 
In  unlooked  drawer  admissible. 

In  a  will  contest,  the  admission  of  evidence 
by  a  caveator  that  the  bureau  drawer  in  which 
the  writing  alleged  to  be  a  will  was  found  was 
not  usually  locked  was  admissible,  notwith- 
standing C.  S.  §  1795,  as  witness  oould  testify 
whether  the  drawer  was  locked  and  as  to  the 
custom  of  keeping  it  locked  as  matter  within 
her  own  knowledge  and  did  not  entail  a  recita- 
tion of  personal  transaction  with  alleged  testa- 
trix. 

Hoke,  J.,  dissenting.' 


Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Bond,  Judge. 

In  the  matter  of  the  alleged  will  of  Mrs. 
Eugenia  Harrison,  deceased.  From  Judg- 
ment refusing  probate,  propounders  appeaL 
No  error. 

Issue  of  devisavit  vel  non  raised  by  a 
caveat  to  the  will  of  Louisa  Eugenia  Harri- 
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in  making  the  attempt  to  cross,  particular- 
ly as  he  was  not  expecting  to  cross  the  main 
line. 

The  motion  for  a  directed  verdict  does  not 
raise  the  question  of  the  applicability  of  the 
crossing  statute  to  the  case,  and  there  is  no 
exception  to  the  Judge's  ruling  in  this  re- 
spect We  have  therefore  not  considered  it 
There  is  a  reference  to  it  in  the  first  excep- 
tion, but  only  in  support  of  the  motion  for 
a  directed  verdict. 

The  only  other  question  remaining  to  be 
considered  is  the  applicability  of  the  rule  in 
Banner's  Case,  which  is  locally  as  well  known 
as  the  rule  in  Shelley's  Case. 

The  doctrine  declared  in  this  famous  case 
(4  Rich.  329)  is  conceded  to  be  an  exception  to 
tbe  rule  that  he  who  comes  into  court  alleg- 
ing Injury  by  reason  of  the  negligent  act  of 
another  assumes  the  burden  of  establishing 
both  injury  and  negligence.  But,  by  reason 
of  the  nature  of  the  animal  injured,  the  or- 
dinary circumstances  of  the  injury,  the  im- 
probability of  the  owner  being  prepared  with 
evidence  of  the  manner  of  its  happening, 
and  the  facility  with  which  the  railroad 
company  may  produce  the  only  witnesses  to 
the  event,  the  rule,  as  one  of*  necessity,  has 
been  declared  that  upon  evidence  that  stock 
has  been  injured  by  a  railroad  train  a  re- 
buttable presumption  arises  and  continues 
through  the  trial  that  the  injury  was  the  re- 
sult of  the  negligence  of  the  railroad  com- 
pany. 

Several  considerations  enter  into  the  ratio 
decidendi: 

(1)  The  nature  of  the  animal,  a  brute  crea- 
ture with  scarcely  the  instinct  of  self-preser- 
vation, unattended,  is  usually  incapable  of 
appreciating  danger  or  escaping  from  it.  In 
Fowles  V.  Railway  Co.,  73  S.  C.  306,  53  S.  E. 
534,  following  Wilson  v.  Railway  Co.,  10 
Rich.  52,  and  Richardson  v.  Railway  Co.,  65 
S.  C,  334,  33  S.  E.  466,  the  court  held  that 
the  rule  did  not  apply  to  the  Idlling  of  a  dog 
upon  the  track;  that,  by  reason  of  his  Intelli- 
gence, rapidity  of  movement,  and  agility,  "in 
this  respect  it  is  reasonable  to  place  him  on 
somewhat  the  same  footing  as  a  human  be- 
ing when  in  the  possession  of  all  his  faculties 
and  capable  of  seeing  the  danger  and  escap- 
ing from  it."  (2)  The  collision  ordinarily  oc- 
curs at  an  isolated  part  of  the  track,  and 
frequently  at  night  (3)  It  always  happens 
to  an  estray,  which  presupposes  the  absence 
of  the  owner.  (4)  The  owner,  being  absent,  is 
unable  to  be  prepared  with  evidence  of  the 
circumstance  tending  to  show  negligence. 
(5)  The  facility  with  which  the  railroad 
company  may  produce,  in  most  cases,  the 
only  witnesses  to  the  event  (6)  The  pre- 
sumption that  attaches  against  one  in  a  po- 
sition to  explain  and  does  not  do  so. 

The  reasoning  of  the  decision  is  not  sat- 
isfactory, and  has  not  be^i  followed  in  a 
single  case  reaffirming  the  rule  declared,  of 


which  there  are  not  less  than  25.  It  is  based 
upon  the  conception  that  in  every  case  of 
forcible  injury,  whether  in  trespass  vl  et 
armis  against  the  offending  servant  person- 
ally, or  trespass  on  the  case  against  the  mas- 
ter on  his  imputed  liability,  the  fact  of  in- 
jury  raises  a  presumption  of  negligence — a 
principle  that  cannot  be  sustained  in  view 
of  the  axiomatic  rule  that  negligence  must 
be  alleged  and  proved,  and  a  principle  which, 
if  sustained  on  the  general  terms  stated, 
would  apply  to  all  cases  of  tort  The  opin- 
ion is  weakened  by  the  admitted  fWlacy: 

"If  the  engineer  drove  over  the  cattle  will- 
fully, the  company  is  not  liable." 

Great  stress  is  laid  in  the  opinion  upon  the 
failure  of  the  railroad  company  to  produce 
witnesses  to  explain  the  occurrence: 

"When  a  party  is  charged  with  an  act  or 
declaration,  which  may  subject  him  to  an  ac- 
tion, and  does  not  deny  it,  his  silence  is  con- 
strued into  an  admission." 

And  also  upon  the  fact: 

"The   plaintiff  may   not  have   been  present 
when  his  cattle  were  killed,  and  may  not  be ' 
able   to  discover  who  were   the   persons  em- 
ployed  on   the   train   when   the   damage   was 
done." 

We  do  not  intend  to  intimate  the  slightest 
desire  to  question  the  salutary  doctrine 
which  the  result  of  that  case  promulgates. 
What  has  been  said  is  directed  solely  to  a 
criticism  of  the  grounds  upon  which  it  has 
been  placed  in  that  decislcm,  and  with  a  view 
to  ascertain,  by  subsequent  reaffirming  deci- 
sions, the  real  and  true  ground  of  the  rule. 

In  Roof  V.  Railway  Co.,  4  S.  0.  61,  it  is 
declared,  evidently  as  the  reason  for  the 
rule: 

"The  difficulty  on  the  part  of  the  owner  from 
the  absence  generally  of  himself  or  third  per- 
sons from  the  place  in  which  the  injnry  is  In- 
flicted, to  show  how  it  occurred,  and  the  facility 
of  the  company,  from  its  many  employees 
present,  to  prove  that  it  was  accidental  and 
unavoidable,  makes  it  neither  unreasonable  nor 
unwise,  when  cattle  are  killed  by  the  passing 
trains,  to  hold  that  prima  facie  the  fact  of 
negligence  is  established,  throwing  the  onus  of 
rebutting  it  on  the  company." 

Discussing  Banner's  Case,  in  Jones  v.  Rail- 
way Co.,  20  S.  C.  249,  the  coort  says: 

"But  what  the  court  did  decide  was  rather 
in  the  nature  of  a  rule  of  evidence  than  other- 
wise, determining  the  quantum  of  testimony 
which  might  carry  a  case  of  this  kind  to  the 
jury,  and  it  seems  to  have  been  founded  upon 
what  the  court  regarded  as  a  necessity  in  such 
cases." 

After  quoting  from  the  opinion  in  that 
case,  the  court  adds: 

"This  was  the  principle  upon  which  the  case 
turned,  to  wit,  the  fact  that  it  was  in  the  power 
of  the  defendant  alone  to  explain,  and  that  1i# 
failed  to  attempt  it" 
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In  Walker  y.  Railway  Co.,  26  S.  O.  141, 
the  court  declares: 

"The  rale  in  question  was  established  upon 
the  principle  that,  the  facts  and  circumstances 
of  the  kilUhg,  upon  which  the  issue  of  negli- 
gence in  cases  of  this  kind  must  be  determined, 
being  in  most  such  cases  entirely  within  the 
knowledge  of  the  party  committing  the  injury, 
it  was  right  and  proper  that  said  party  should 
be  required  to  explain  and  exculpate.  *  *  * 
Now  in  aU  these  cases  the  party  doing  the  in- 
jury is  especially  presumed  to  have  the  infor- 
mation as  to  all  the  facts  and  circumstances 
attendlAg  it,  and  there  is  no  hardship  in  re- 
quiring him  to  bring  these  facts  and  circum- 
stances forward  to  his  exculpation,  if  they 
exist,  and  upon  failure  to  do  so  that  he  shall 
be  presumed  to  have  committed  the  injury, 
which  has  been  traced  to  his  hands,  through 
negligence." 

Joyner  ▼.  Railroad  Co.,  26  S.  C.  49,  1  S.  E. 
52,  the  court  says: 

"It  was  a  judicial  determination  of  the  effect 
which  such  testimony  offered  by  the  plaintiff 
should  have  in  all  such  cases,  and  it  was  es- 
tablished from  the  necessity  pf  the  case." 

And  further: 

"But  we  think  a  careful  reading  of  the  cases 
will  show  that  it  was  not  the  absence  of  testi- 
mony simply  from  the  defendant  which  re- 
quired the  rule,  but  it  was  the  absence  of 
exculpating  testimony,  which,  if  it  existed,  the 
defendant  alone  has  the  power  to  produce,  as 
it  was  not  supposed  that  the  plaintiff  could 
know  the  facts,  these  occurrences  frequently 
taking  place  in  the  nighttime  and  in  unfre- 
quented places,  when  no  one  is  present  except 
the  employees  of  the  road,  the  necessity  of  the 
case,  therefore,  requiring  the  rule." 

Mr.  Justice  Mclver  (since  Chief  Justice)  in 
his  dissenting^  opinion  upon  the  continuing 
effect  of  the  presumption,  recognizing  the 
soundness  of  the  rule,  discusses  the  founda- 
tion upon  which  it  rests,  as  follows: 

"It     is     founded     upon    ♦    ♦    ♦    necessity. 

*  *  *  Indeed,  it  would  be  difficult  to  find  any 
other   foundation   upon   which   it    could    rest, 

*  *  *  The  authorities  clearly  ^how  that  this 
rule  was  founded  on  the  necessity  of  the  case, 
arising  from  the  fact  that,  where  animals  are 
killed  by  a  railroad  train,  the  owner  of  such 
animals  is  rarely  able  to  produce  witnesses  to 
prove  the  circumstances  under  which  they  are 
killed,  while  the  railroad  company,  having  the 
control  of  their  employees  intrusted  with  the 
management  of  their  trains,  can  readily  pro- 
duce such  witnesses.  *  *  *  Such,  then,  be- 
ing the  nature  and  foundation  of  this  purely 
artificial  rule  of  evidence,  it  would  seem  clear 
that  it  is  only  applicable  where  the  necessity 
for  it  exists." 

In  Drennan  v.  Railway  Co.,  91  S.  O.  607, 
75  S.  E.  45,  a  case  under  the  signaling  stat- 
ute, the  court  said: 

"The  necessity  of  the  case  requires  proof  of 
more  than  ordinary  negligence  on  the  part  of 


the  person  injured.  A  like  necessity  caused  a 
change  iu  the  rules  of  evidence,  where  cattle 
were  killed  by  a  railroad  train,  as  will  be  seen 
by  the  case  of  Danner  v.  Ry.,  4  Rich.  329,  in 
which  it  was  held  that  thef e  was  a  presumption 
of  negligence  arising  from  the  mere  act  of 
killing  the  stock.* 


II 


In  Moorer  ▼.  Railway  Co.,  103  S.  C.  280, 
88  S.  E.  15,  the  rule  is  characterized  as  one 
"of  necessity." 

Considering  then  the  rule  and  the  founda- 
tion of  it,  under  the  principle,  "Ratlone  ces- 
sante  lex  Ipsa  cessat,"  it  cannot  be  made  ap- 
plicable except  to  those  cases  whose  peculiar 
drcumstances  develop  the  conditions  under 
which  It  was  given  birth.  Where  a  team  has 
been  struck  at  or  near  a  crossing,  or  upon 
the  track  at  any  other  point,  in  broad  day- 
light, the  team  being  In  control  of  the  own- 
er or  his  agent,  the  case  does  not  present  a 
single  circumstance  justifying,  as  of  neces- 
sity, the  ai^icatLon  of  so  exceptional  a  doc- 
trine. 

Suppose  that  the  driver  of  the  team  had 
received  personal  Injury'  at  the  time  the 
mule  was  killed  and  the  wagon  destroyed; 
would  there  be  one  rule  applicable  to  the 
mule  and  another  to  the  driver  and  the 
wag(Mi7 

The  plaintUTs  cause  of  action  was  for 
damage  to  the  mule  and  to  the  wagon.  Even 
assuming  that  the  rule  in  Danner*s  Case  ap- 
plied to  the  killing  of  the  mule,  the  presiding 
Judge  indiscriminately  applied  it  to  the  whole 
cause  of  action,  wagon  and  mule;  no  one 
would  contend  that  it  applied  to  the  wagon. 

We  are  not  unmindful  of  the  declaration 
of  this  court  in  the  case  of  Mack  y.  Railway 
Co.,  52  S.  C.  323,  29  S.  B.  905,  40  L.  R.  A. 
679,  68  Am.  St  Rep.  918r 

'The  killing  of  the  mule  by  the  defendant 
raised  a  presumption  of  negligence  on  the  part 
of  the  defendant,  and  this  presumption  con- 
tinued until  it  was  rebutted  by  the  testimony." 

No  question  was  raised  In  that  case  as  to 
the  applicability  of  the  rule  in  Banner's 
Case  The  defendant  appears  to  have  con- 
ceded its  applicability,  and  contended  that  the 
presumption  disappeared  as  soon  as  the  de- 
fendant fully  explained  the  circumstances — 
a  ccmtention  which  has  great  force,  as  may 
be  seen  from  the  dissenting  opinion  of  Chlc^ 
Justice  Mclver  In  Joyner  v.  Railway  Co.,  26 
S.  C.  49,  1  S.  B.  52,  but  which  was  overruled 
in  that  casa 

The  case  was  not  intended  to  discuss  or 
decide  an  apparently  conceded  point,  and 
the  declaration  of  the  court  under  sudi  cir- 
cumstances is  not  conclusively  binding  upon 
this  case. 

The  judgment  of  this  court  should  be  that 
the  judgment  appealed  from  be  reversed,  and 
that  the  case  be  remanded  to  the  county 
court  of  Greenwood  county  for  a  new  triaL 
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(119  S.  C.  120) 

STATE    V.    GEORGE.      (No.    10761.) 

(Supreme  Court  of  South  CSarolina.     Dec  6, 

1921.) 

1.  Courts  «=s>97( I)— Federal  decision  Is  aot 
binding  except  In  case  Involving  federal  ques- 
tion. 

The  state  courts  are  not  bound  to  follow 
the  federal  decisions  except  in  cases  involving 
a  federal  question,  and  therefore  a  decision  by 
the  Supreme  Court  of  the  United  States  that 
a  person  sttacked  is  not  bound  to  retreat  be- 
fore invoking  the  right  of  self-defense  is  not 
conclusive  on  the  state  court 

2.  Homldde  <8s>l  18(1)— Party  attaol(od  must 
retreat,  If  pcssibley  before  invoking  a  riglit 
of  self-defense. 

A  charge  that  if  one  can  give  back  or  re- 
treat without  increasing  his  danger,  and  thus 
avoid  taking  human  life,  it  is  his  duty  to  do 
so,  and  unless  he  has  done  so  he  cannot  plead 
self-defense,  was  correct. 

Appeal  from  General  Sessions  Circuit 
Court  of  Edgefield  County ;  Frank  B.  Gary, 
Judge. 

John  L.  George  was  convicted  of  man- 
slaughter, and  he  appeals.  Appeal  dis- 
missed. 

Jno.  O.  Sheppard  and  S.  M.  Smith,  both  of 
Edgefield,  and  Cole  L.  Blease  and  Claud  N. 
Sapp,  both  of  Columbia,  for  appellant. 

Solicitor  T.  C.  Callison  of  Lexington,  N.  6. 
Evans,  of  Edgefield,  and  A.  F.  Spigner,  of 
Columbia,  for  the  State. 

GABY,  O.  J.  The  defendant  was  indict- 
ed for  murder,  and  was  convicted  of  man- 
slaughter. 

The  only  exception  upon  which  he  appealed 
is  as  follows: 

"That  his  honor,  the  circuit  judge,  erred  in 
charging  the  jury  as  follows:  'There  is  still 
a  fourth  element  that  he  must  establish;  he 
must  show  you  that  he  had  no  other  reasonable 
means  of  escape,  except  to  take  the  Ufe  of 
the  assailant.*  The  law  says  that  if  one  can 
give  back  or  step  aside,  or  retreat  without  in- 
creasing his  danger,  and  thus  avoid  taking 
human  life,  it  is  his  duty  to  do  so,  and  unless 
he  has  done  so,  it  will  not  permit  his  plea  of 
self-defense.  It  being  respectfully  submitted 
that  the  above  language  is  not  in  accord  with 
the  law,  as  laid  down  by  the  United  States 
Supreme  Court,  in  such  cases." 

The  appellant's  attorneys  rely  upon  the 
case  of  Brown  v.  United  States,  reported  in 
256  U.  S.  335,  41  Sup.  Ct  501,  65  I«.  Ed.  618. 

The  syllabus  of  the  case  is  as  follows: 


•« 


*A  person  attacked  by  another  with  a  knife, 
does  not,  as  a  matter  of  law,  exceed  the  bounds 
of  lawful  self-defense,  if  he  stands  his  ground 
and  kills  his  assailant,  where  he  has  sufficient 
reason  to  believe,  that  he  is  in  imminent  dan- 
ger of  death  or  grievous  bodily  harm,  from  his 
assailant.'* 


[1,2]  The  appellant  herein  was  not  tried 
in  a  federal  court,  nor  for  the  violation  of  a 
federal  law.  The  state  courts  are  not  bound 
to  follow  the  federal  decisions,  except  in  cas- 
es Involving  a  federal  question,  which  was 
not  the  case  In  this  Instance.  The  fact  that 
a  ruling  may  be  made  on  the  trial  of  a  case 
in  a  federal  court  does  not  thereby  make  It 
a  federal  question.  The  charge  was  free 
from  error  under  the  decisions  rendered  by 
the  courts  of  this  state. 

Appeal  dismissed. 

WATTS,  FRASBR,  and  CKXTHBAN,  JJ., 
concur. 


(119  S.  C.  101) 

ZEIGLER  V.   THOMPSON  et  al.,  Sobooi 
Trustees.     (No.  10875.) 

(Supreme  Court  of  South  Carolina.    April  18, 

1922.) 

Schools  and  school  districts  «s>97(l)— Loglsla^ 
ture  held  to  have  plenary  power  to  authorize 
Issuance  of  school  district  bonds  for  school 
purposes. 

There  being  no  restrictions  on  the  issuance 
of  bonds  by  a  school  district  such  as  are  con- 
tained in  Const,  art.  8,  t  7,  and  article  10,  { 
11,  requiring  the  state,  cities,  and  towns  to 
submit  to  the  voters  questions  as  to  creat- 
ing and  increasing  debts  thereof,  the  Ijegisla- 
ture  has  plenary  power  to  authorize  issuance 
of  bonds  by  a  school  district  for  school  pur- 
poses. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  Ctoimty;  L  W.  Bowman, 
Judge. 

Suit  by  William  V.  Zelgler  against  W.  B. 
Thompson  and  others,  trustees  of  School  Dis- 
trict No.  26.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Wolfe  &  Berry,  of  Orangeburg,  for  appel- 
lant. 

Julian  S.  Wolfe,  of  Orangeburg,  for  re- 
spondents. 

(XKTHRAN,  J.  The  Issue  Is  clearly  stated 
in  the  circuit  decree.  The  main  question  is 
whether  or  not  the  General  Assembly  has  the 
power  to  authorize  the  issue  of  bonds  by  a 
school  district  for  school  purposes. 

It  is  held  in  the  case  of  Ldliard  y.  Melton. 
103  S.  C.  10,  87  S.  E.  421,  that  the  power  of 
the  General  Assembly  tQ^  authorize  the  issue 
ot  bonds  by  a  territorial  subdlylsion  is  limit- 
ed only  by  the  Ck>nstltution  and  the  govern- 
mental character  of  the  purpose  for  which 
the  bonds  are  to  be  issued ;  that  the  Consti- 
tution requires  a  submission  of  the  question 
to  the  qualified  voters  only  in  the  case  of 
bonds  proposed  to  be  issued  by  the  state  or 
by  a  city  or  town.  CSianging  the  declaratl<Mi 
of  the  court  in  the  case  of  Garrison  y.  Ker- 
shaw County,  83  S.  C.  88,  64  S.  E.  1018,  so  as 
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to  make  it  appropriate  to  the  case  at  bar,  we 
may  say: 

''While  article  10,  |  11,  of  the  Constitution 
forbids  an  increase  of  the  pablic  debt  of  the 
state  without  submitting  the  question  to  the 
qualified  electors,  and  while  article  8,  |  7, 
forbids  any  city  or  town  creating  a  bonded  debt 
without '  submitting  the  question  to  the  quali- 
fied electors  of  the  city  or  town,  we  find  no 
such  restriction  on  the  power  olf  the  Legis- 
lature with  respect  to  the  issuance  of  bonds  by  a 
county.  In  the  absence  of  such  restriction  the 
power  of  the  Legislature  in  the  matter  is 
plenary." 

The  Judgment  of  this  court  is  that  the  de- 
cree appealed  from  be  affirmed. 

6ART,  0.  X,  and  FRASER  and  MARION, 
JJ.,  concur. 

WATTS,  J.,  did  not  participate  on  account 
of  sickness. 


(lid  S.  C.  171) 

JUMPER  V.  DORCHESTER  LUMBER  CO. 
et  al.     (No.  1 0864.) 

(Supreme  Court  of  South  Carolina.    April  11, 

1922.) 

I.  Pleaifflno  «»667(3),  369(2)  —  Complaint 
setting  np  several  causes  of  action  held  not 
subject  to  motion  to  make  more  definite. 

Where,  in  an  action  by  a  broker  against 
a  lumber  company,  the  complaint  jumbled  to- 
gether a  cause  of  action  for  specific  perform- 
ance of  a  contract  to  convey  land,  an  action 
to  secure  an  interest  in  land  with  a  lien  there- 
for, and  an  action  to  recover  a  specified  amount 
for  each  1,000  feet  of  lumber  on  the  land  pur- 
chased by  plaintiff  for  defendant,  defendant's 
remedy  against  the  complaint  was  a  motion  to 
compel  an  election,  and  not  a  motion  to  make 
the  complaint  more  definite  by  specifying  the 
oral  and  written  parts  thereof. 


2.  Specific  performance  ^=9 1 1 63^— Complaint 
seeking  enforcement  of  oral  contract  for  con- 
veyance of  land  demurrable. 

In  an  action  for  specific  performance  of 
a  contract  for  the  conveyance  of  land,  a  com- 
plaint showing  on  its  face  that  the  contract 
is  wholly  in  parol  sets  forth  a  contract  within 
the  statute  of  frauds,  and  is  demurrable. 

3.  Pleading  ^s»367 ( 3 >w^om plaint  for  spedflo 
performance  of  contract  to  convey  land,  part- 
ly oral  and  partly  written,  held  subject  to 
motion  to  make  definite. 

A  complaint  by  a  broker  against  a  lumber 
company  for  specific  performance  of  a  contract 
to  convey  to  plaintiff  certain  land  as  a  part  of 
his  compensation,  or  to  secure  an  interest  in 
the  land  to  a  specified  amount  with  a  Uen  there- 
for, and  which  alleges  that  the  contract  was 
partly  in  writing  and  partly  in  parol,  is  subject 
to  a  motion  to  make  definite  by  specifying  the 
particular  parts  in  writing  and  in  parol  re- 
spectively, in  order  that  defendant  may  prop- 
erly plead  thereto. 


4.  Brokers  ^s=>43( I)— Complaint  to  recover  for 
purchasing  timber  at  so  much  per  thousand 
feet  on  land  held  not  to  present  contract  with- 
in statute  of  frauds. 

A  complaint  by  a  broker  against  a  lumber 
company  to  recover  for  timber  land  purchased 
for  defendant  at  the  rate  of  50  cents  per  thou- 
sand feet  of  timber  on  the  land  does  not  pre- 
sent a  contract  within  the  statute  of  frauds, 
and  need  not  specify  that  the  contract  was 
partly  in  writing  and  partly  in  parol. 

5.  Appeal  and  error  ^ssseo,  91  (6)»0verruling 
of  motion  to  make  definite  held  appealable. 

An  order  overruling  a  motion  to  make 
definite  and  certain  a  complaint  by  a  broker 
against  a  lumber  company,  which  improperly 
joins^  three  distinct  causes  of  action  relating  to 
land,  and  shows  on  its  face  that  the  contract 
is  partly  in  parol,  but  without  indicating  which 
part  is  verbal  and  which  in  writing,  affects 
a  substantial  right,  and  involves  the  merits  of 
the  case,  and  is  appealable. 

Appeal  from  CJommon  Pleas  Circnit  Court 
of  Hampton  County;  R.  W.  Memminger, 
Judge 

Action  by  W.  J.  Jumper  against  the  Dor- 
chester Lumber  .  Company  and  others.  De- 
fendants' motion  to  make  petition  more  defi- 
nite and  certain  was  overruled,  and  it  ap- 
peals. Affirmed,  and  appellee's  motion  to 
dismiss  appeal  denied. 

Legord  Walker,  of  SummerviUe,  for  appel- 
lants. 

Brown  &  Bush,  of  Barnwell,  and  Qeorge 
Warren,  of  Hampton,  for  respondent. 

CX)THRAN,  J.  Action  for  compensation 
as  purchasing  agent  of  the  defendant  com- 
pany in  the  acquisition  of  certain  real  estate. 
The  plaintiff  alleges  a  contract,  partly  in 
writing  and  partly  In  parol,  by  which  hli; 
compensation  was  to  be  measured  either  by 
a  conveyance  to  him  of  the  land  with  a  res- 
ervation of  the  timber  rights,  or  by  payment 
to  him  of  50  cents  per  thousand  feet  of  tim- 
ber on  the  property  purchased,  estimated  on 
a  stumpage  basis;  that  in  compliance  with 
said  contract  he  negotiated  for  the  company 
the  purchase  of  certain  lands  for  which  the 
defendant  paid  $150,000;  that  there  are 
100,000,000  feet  of  timber  thereon,  estimated 
upon  a  stumpage  basis;  that  the  land,  ex- 
clusive of  the  timber,  is  worth  $60,000. 

The  defendants  moved  for  an  order  re- 
quiring the  plaintiff  to  make  his  complaint 
more  definite  and  certain  by  specifying  the 
oral  and  written  parts,  respectively,  of  the 
contract.  The  moticm  was  refused,  and  the 
defendants  appeal.  The  respondent  moves 
to  dismiss  the  appeal  upon  the  ground  that 
the  order  Is  not  appealable  until  after  final 
Judgment. 

[1]  The  plaintiff  has  jumbled  three  sep- 
arate and  distinct  causes  of  action  in  one 
complaint:  (1)  An  action  for  specific  perform- 
I  ance  of  a  contract  by  which  he  was  entitled 
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to  a  conveyance  of  the  land,  exclusive  of  the 
timber  rights ;  (2)  an  action  to  secure  an  In- 
terest In  the  land  to  the  extent  of  $60,000 
with  a  lien  thereon  therefor;  (3)  an  action 
for  50  cents  per  1,000  feet  of  timber  on  the 
land,   estimated  at  100,000,000  feet,   $50,000. 

It  is  Impossible  to  tell  from  the  complaint 
which  of  these  causes  of  action  the  plaintiff 
intends  to  rely  upon;  he  has  the  legal  right 
to  rely  upon  any  one  that  he  chooses.  It  is 
a  proper  case  for  a  motion  by  the  defend- 
ants to  require  the  plaintiff  to  elect  upon 
which  cause  of  action  he  will  proceed  to  trial. 

[2]  Should  he  elect  to  proceed  upon  the 
equitable  cause  of  actipn  for  specific  perform- 
ance of  the  alleged  contract  to  convey  to  him 
the  land  exclusive  of  the  timber,  the  follow- 
ing principles  would  be  applicable:  The 
plaintiff  Is  under  no  obligation  to  describe 
the  character  of  the  evidence  upon  which  he 
relies  to  establish  the  contract,  and  a  com- 
plaint alleging  the  execution  of  a  contract 
without  reference  to  such  character  would 
not  be  subject  to  a  demurrer  or  to  a  motion 
to  make  definite  and  certain.  Groce  v.  Jen- 
kins. 28  S.  C.  172,  6  S.  E.  352.  If  the  aUega- 
tlon  had  been  that  the  contract  was  wholly 
in  parol,  the  defendants'  demurrer  under  the 
statute  of  frauds  would  have  been  enter- 
tained. Williams  v.  Salmond,  79  S.  C.  460, 
61  S.  £}.  79;  Mendelsohn  v.  Banov,  57  S.  C. 
147,  35  S.  E.  499. 

[3, 4]  As  the  allegation  Is  that  the  contract 
was  partly  oral  and  partly  written,  it  must 
be  assumed  that  the  oral  part  was  an  essen- 
tial, or  at  least  an  Important,  element;  the 
defendants  would  be  entitled  to  be  Informed 
as  to  this,  In  order  that  they  might  shape 
their  future  course  in  pleading.  Should  he 
elect  to  proceed  upon  the  equitable  cause  of 
action  to  secure  an  interest  in  the  land  to  the 
extent  of  $60,000,  with  a  lien  thereon  there- 
for, the  same  principles  would  be  applicable. 
Should  he  elect  to  proceed  upon  the  legal 
cause  of  action  for  50  cents  per  1,000  feet  of 
timber,  such  a  contract  would  not  be  within 
the  statute  of  frauds,  and  there  would  bo 
no  necessity  for  a  specific  statement  of  what 
part  of  it  was  in  writing  and  what  in  parol, 
as  he  would  be  entitled  to  rely  upon  either 
or  both  elements. 

[6]  Under  the  case  of  Blakely  v.  Frazler, 
11  S.  C.  123,  the  order  appealed  from  affects 
a  substantial  right,  involves  the  merits,  and 
is  appealable.  See,  also,  Hawkins  v.  Wood, 
60  S.  C.  521,  39  S.  E.  9;  Bolln  v.  By.  Co.,  65 
S.  C.  222,  43  S.  E.  665;  Lynch  v.  Spartan 
Mills,  66  S.  C.  12,  44  S.  E.  93. 

The  judgment  of  this  court  is  that  the  re- 
spondent's motion  to  dismiss  the  appeal  be 
refused,  and  that  the  order  appealed  from 
be  affirmed. 

GABY,  C.  J.,  and  PBASBB,  J.,  concur. 
WATTS,  J.,  did  not  participate  <Mi  account 
of  sickness. 


(119  S.  c.  59) 
HARREL80N  V.   JOHNSON.      (No.    10884.) 

(Supreme  Goort  of  South  Garolina.    April  28, 

1922.) 

MallolottS  prosecution  ^=»35( I)— Discharge  oi 
prellminafy  Investigation  sufficient  ternilna- 
tion. 

The  discharge  of  accused  by  a  magistrate 
on  preliminary  inyestigation  is  such  a  termina- 
tion of  the  prosecution  as  will  sustain  an  action 
for  malicious  prosecution. 

Fraser,  J.,  dissenting. 

Appeal  from, Common  Pleas  Circuit  Court 
of  Georgetown*  County;  B.  W.  Memmlnger, 
Judge. 

Action  by  A.  B.  Harrelson  against  A.  P. 
Johnson.  Fi^om  an  order  overruling  a  de- 
murrer tor  -the  complaint,  defendant  ap- 
peals.    Affirmed. 

Capers  G.  Barr,  of  Georgetown,  and  I*  M. 
Gasque,  of  Marion,  for  appellant. 

James  W.  Wingate  and  M.  W.  Pyatt,  both 
of  Georgetown,  for  respondent 

COTHBAN,  J.  Action  for  malicious  proe- 
ecutlon.  The  appeal  is  from  an  order  over- 
ruling a  demurrer  to  the  complaint,  upon  the 
general  ground,  specifying  the  particular  ob- 
jection that  it  failed  to  allege  a  final  deter- 
mination of  the  prosecution  claimed  to  have 
been  maliciously  instituted. 

The  sole  question  at  issue  in  the  appeal  is 
whether  or  not  the  discharge  of  a  defendant 
by  a  magistrate,  upon  preliminary  investi- 
gation, is  such  a  termination  of  the  proaeca- 
tlon  as  will  supply  that  necessary  element 
in  a  subsequent  action  for  malidons  prose- 
cutioiL  Narrowing  the  issue  still  further,  it 
is  whether  the  element  referred  to  is  estab- 
lished by  the  termination  of  the  particular 
proceeding  instituted,  or  must  there  be  an  ad- 
judication of  the  innocaice  of  the  party 
prosecuted. 

My  conception  of  the  law  is  that  the  rem- 
edy accorded  a  citizen  of  damages  tor  a  ma- 
licious prosecution  is  intended  to  prevent 
and  redress  the  malicious  abuse  of  the  pro- 
cess of  the  law,  and  that,  when  the  particu- 
lar proceeding  instituted  in  malice  had  been 
legally  terminated,  the  remedy  of  the  injured 
party  has  matured;  he  is  not  required  to 
await  an  acquittal,  an  adjudication  of  his  in- 
nocence, which  may  never  come,  and  may  be 
purposely  prevented.  A  contrary  ruling 
would  permit  a  maliciously  disposed  prose- 
cutor to  liail  the  defendant  bef<M«  every 
magistrate  in  the  country,  or  before  the  same 
magistrate  a  dozen  times,  and  be  immune 
from  damages  by  allowing  the  case  to  be 
dismissed  by  the  magistrate. 

As  is  said  in  18  p.  C.  L.  23: 

"To  require  a  trial  of  the  action  on  the  mer- 
its resulting  in  an  acquittal,  would  be  to  per- 
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mit  a  prosecutor  to  do  all  the  damage  which 
a  malicious  prosecutor  can  possibly  effect,  and 
then  deny  the  accused  the  opportunity  to  vin- 
dicate himself  by  a  trial,  by  havmg  the  pro- 
ceeding quashed  or  dismissed  and  thus  escap- 
ing all  liability  for  the  wrong  unlawfully  in- 
flicted. So,  as  a  general  rule,  all  that  is  re- 
quired is  that  there  be  an  end  to  the  particular 
proceeding." 

« 

The  precise  point  was  raised  and  decided 
In  conformity  with  this  view  In  the  follow- 
ing cases:  Rider  y.  Kite,  61  N.  J.  Law,  8, 
88  Atl.  764;  Long  y.  Rogers,  17  Ala.  540; 
Schaefer  v.  Crcmer,  19  S.  D.  656.  104  N.  W. 
468 ;  Mentel  y.  Hippely,  165  Pa.  558,  80  Atl. 
1021;  Secor  y.  Babcock,  2  Johna  (N.  Y.) 
203;  Findley  y.  Bullock,  1  Blackf.  (Ind.) 
467;  Ck>mlsky  y.  Breen,  7  JXL  App.  360; 
Gibbs  y.  Ames,  110  Mass.  60;  Sayles  V. 
Briggs,  4  Mete.  (Mass.)  421 ;  Moyle  y.  Drake, 
141  Mass.  238,  6  N.  B.  520;  Eagletcm  y. 
Kabrich,  66  Mo.  App.  231;  Olark  y.  Cleve- 
land, 6  Hill  (N.  Y.)  344 ;  Bobbins  v.  Robbins, 
133  N.  Y.  598,  80  N.  E.  977 ;  Streight  v.  BeU, 
37  Ind.  550 ;  McWilliams  v.  Hoban,  42  Md. 
56;  Jones  v.  Finch,  84  Va.  204,  4  S.  E.  342; 
Graves  v.  Scott,  104  Va.  372,  51  S.  E>.  821,  2 
L.  R.  A.  (N.  S.)  927,  113  Am.  St  Rep.  1043, 
7  Ann.  Cas.  480 — and  many  more  could  be 
dted  upon  the  point  See  full  notes  to  2  L. 
R.  A  (N.  S.)  927  and  Ann.  Gas.  1913A,  926» 
26  Cyc.  58.  In  a  note  to  26  Am.  St  Rep. 
123,  Judge  Freeman  states: 

"It  is  sometimes  stated  that  it  (the  prosecu- 
tion) must  have  terminated  in  his  acquittal, 
but  this  is  not  true.  It  is  sufficient  if  the 
prosecution  has  ended,  so  that  it  cannot  be  re- 
instated nor  further  maintained  without  com- 
mencing a  new  proceeding;  but  it  must  have 
terminated  in  some  of  the  several  modes  in 
which  it  is  possible  for  a  criminal  proceeding 
to  reach  a  stage  beyond  which  the  accused  can- 
not be  further  prosecuted  therein.** 

He  furtber  states: 

"If  the  examining  magistrate  finds  that  there 
is  not  sufficient  cause  to  hold  the  accused  to 
answer,  and  therefore  discharges  him,  that 
prosecution  is  thereby  ended  and  the  considera- 
tion that  other  prosecutions  may  be  brought 
against  the  same  person  on  the  same  charge 
*  *  ^  cannot  prevent  the  action  of  the  mag- 
istrate from  having  its  effect  as  a  termination 
of  the  prosecution  before  him,  sufficient  to 
support  a  civil  action.** 

in  the  case  of  Caldwell  y.  Bennett,  22  S.  C. 
1,  the  plaintiff  had  been  arrested,  chaitged 
with  stealing  cotton  from  the  field.  He 
was  carried  before  a  magistrate,  who  on 
a  preliminary  examination  dismissed  the 
prosecution  for  insufficiency  of  evidence.  The 
party  prosecuted  then  brought  an  action  for 
malicious  prosecution.  In  sustaining  refus- 
al of  nonsuit,  the  court  said: 

"For  it  is  quite  clear  that  there  was  testi- 
mony that  the  prosecution  was  ended.** 


In  Whaley  y.  Lawton,  57  S.  O.  256,  35  S. 
E.  558,  the  court  says : 

"For  this  reason  the  rale,  also  requires  that 
the  prosecution  must  have  been  legally  ended 
before  any  action  for  malicious  prosecution  can 
be  commenced." 

In  the  case  last  cited  the  court  held  that 
the  prosecution  had  not  been  legally  ended 
by  a  discharge  of  the  prisoner  by  a  minis- 
terial magistrate  of  Oharlp<«ton  for  the  rea- 
son that  he  had  no  legal  authority  to  dis- 
charge a  defendant  The  implication  Is 
strong  that  if  he  had  had  such  authority  his 
discharge  would  have  constituted  an  end  of 
the  prosecution. 

In  Shackleford  y.  Smith,  1  Nott  ft  McO. 
86,  it  was  held  that  a  nol.  pros,  entered  by 
the  solicitor  upon  the  warrant,  without  talc- 
ing an  order  of  discharge,  was  not  a  termi- 
nation of  the  prosecution,  for  the  very  plain 
reason  that  he  could  have  recalled  his  entry 
and  tried  the  defendant 

In  Thomas  v.  De  Graffenreid,  2  Nott  & 
McO.  143,  it  Is  held  that  the  return  of  a  "no 
bill,"  without  an  order  of  the  court  is  not  a 
termination  of  the  prosecution,  for  another 
bill  could  be  handed  out. 

To  the  same  effect  is  Teague  y.  Wilka, 
3  McCord,  465 ;  Heyward  v.  Cuthbert,  4  Mc- 
Cord,  354. 

The  fact  that  the  absence  of  an  order  of 
court  in  these  cases  was  so  emphasized  by  the 
court  contains  a  strong  implication  that.  If 
the  order  had  been  obtained,  the  discharge, 
though  not  an  acquittal,  would  have  ended 
the  prosecution. 

The  case  of  Glover  y.  Heyward,  108  S.  O. 
489,  94  S.  E.  878,  seems  to  me  absolutely  con- 
clusive of  the  question.  In  that  case  Mr. 
Justice  Watts  uses  this  language: 

"Magistrate  Weston  had  jurisdiction  of  the 
case,  and  dismissed  the  charge  and  discharged 
Glover,  and  that  terminated  the  case  as  far  as 
the  warrant  was  concerned.  His  order  was 
binding,  and  released  Glover,  and  then  Glover 
had  the  right  to  commence  his  action  for  dam- 
ages. 


f> 


The  fact  that  the  offense  in  that  case  was 
within  the  jurisdiction  of  the  magistrate  for 
trial  cannot  possibly  affect  the  question.  In 
the  present  case  the  magistrate  had  as  full 
Jurisdiction  to  discharge  the  prisoner  as  the 
magistrate  In  the  last  case  cited;  that  the 
latter  might  have  tried  the  case  does  not 
enlarge  his  power  of  discharge,  or  make  it 
superior  in  any  way  to  that  of  the  magistrate 
in  the  case  at  bar. 

The  order  appealed  from  is  affirmed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

FRASER,  J.  (dissenting).    This  is  an  ac-. 
tion  for  malicious  prosecution.     The  com- 
plaint reads : 

"(1)  That  heretofore,  to  wit,  on  the  15th 
day  of  January,  1020,  the  defendant  applied  for 
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and  obtained  from  O.  W.  Rouse,  Esq.,  a  mag- 
istrate in  and  for  the  state  and  county  afore- 
said, an  arrest  warrant  for  the  plaintiff,  charg- 
ing the  plaintiff  with  breach  of  trust  with 
fraudulent  intent,  in  that  the  plaintiff  did  re- 
ceive and  collect  from  one  Dave  Shackleford  a 
sum  of  $100  or  more  on  behalf  of  A.  P.  John- 
son &  Son,  and  did  appropriate  the  same  to  his 
own  use  with  intent  to  cheat  and  defraud  A.  P. 
Johnson  &  Son  of  the  same  against  the  form 
of  the  statute  in  such  cases  made  and  provided, 
a  copy  of  the  said  arrest  warrant  being  at- 
tached as  a  part  and  parcel  of  this  complaint. 

"(2)  That  under  and  by  virtue  of  the  said 
arrest  warrant  the  plaintiff  was  arrested  by 
the  sheriff  of  Georgetown  county,  and  was  com- 
pelled to  appear  before  the  said  magistrate 
and  make  arrangements  for  his  release  in  order 
to  avoid  being  committed  to  jail. 

''(3)  That  the  defendant  wiUfully,  wantonly, 
maliciously,  and  recklessly,  and  without  prob- 
able cause,  took  out  the  said  arrest  warrant 
against  the  plaintiff  and  caused  him  to  be  ar- 
rested as  aforesaid. 

"(4)  That  on  the  81st  day  of  March,  1920, 
the  plaintiff  appeared  before  the  said  magis- 
trate for  a  preliminary  hearing  under  the  said 
warrant,  this  being  the  date  fixed  for  the  hear- 
ing by  the  said  magistrate,  and  at  the  said 
time  and  place  the  defendant  and  all  of  his  wit- 
nesses were  then  and  there  examined  under 
oath,  before  the  said  magistrate,  as  to  the  facts 
constituting  the  alleged  charge  of  breach  of 
trust  with  fraudulent  intent  brought  against 
the  plaintiff  by  the  defendant,  and,  after  the 
defendant  and  all  of  his  witnesses  were  duly 
examined  as  aforesaid,  the  defendant  wholly 
failed  to  make  out  a  probable  case  against  the 
plaintiff  on  the  alleged  charge,  and  the  warrant 
was  dismissed,  and  the  plaintiff  discharged  and 
exonerated  of  and  from  the  said  charge,  by  the 
said  magistrate,  for  the  reason  that  there  was 
no   evidence  to   substantiate  the  said  charge. 

"(5)  That  the  defendant,  in  order  to  obtain 
the  said  arrest  warrant  against  the  plaintiff, 
made  an  affidavit  charging  the  plaintiff  with 
having  collected  from  one  Dave  Shackleford  a 
sum  of  money  over  $100,  the  property  of  A. 
P.  Johnson  &  Son,  and  converted  the  said  mon- 
ey to  his  own  use  with  the  intent  to  cheat  and 
defraud  the  said  A.  P.  Johnson  &  Son. 

*'(6)  That,  as  plaintiff  is  informed  and  be- 
lieves, the  firm  of  A.  P.  Johnson  &  Son  con- 
sists of  the  said  A.  P.  Johnson  and  his  son, 
Victor  M.  Johnson. 

"(7)  That,  on  account  of  the  willful,  wanton, 
malicious,  reckless,  and  high-handed  action  of 
the  defendant  in  taking  out  the  said  arrest 
warrant  against  the  plaintiff  without  probable 
cause,  and  compelling  the  plaintiff  to  submit 
to  the  humiliation,  disgrace,  and  embarrassment 
of  being  arrested  on  the  alleged  charge  of 
breach  of  trust  with  fraudulent  Intent,  and, 
further  on  account  of  the  plaintiff  having  to 


leave  his  work  on  several  occasions  to  attend 
the  hearing  of  the  said  case,  and  to  employ 
attorneys  to  represent  him,  he  haa  been  dam- 
aged in  the  sum  of  $2,500. 

"(8)  That  the  defendant's  action  in  taking 
out  the  said  arrest  warrant  against  the  plain- 
tiff and  thereby  causing  him  to  be  arrested  as 
aforesaid,  without  probable  cause,  was  done 
willfully,  wantonly,  maliciously,  recklessly,  and 
with  an  intent  to  harass,  embarrasa,  annoy, 
oppress  and  humiliate  the  plaintiff." 

To  this  complaint  the  defendant  demurred, 
on  the  ground  that  the  complaint  does  not 
state  a  cause  of  action,  in  that  it  fails  to 
state  a  final  determination  of  the  prosecu- 
tion. The  demurrer  was  overruled,  and  the 
defendant  appealed. 

The  question  is,  Does  the  discharge  of  the 
prisoner  on  a  preliminary  hearing  make 
such  a  final  determination  of  the  case  as  to 
form  the  basis  of  an  action  for  malicious 
prosecution?  The  question  is  discussed  and 
decided  by  the  case  of  Whaley  v.  Lawton,  57 
S.  G.  256,  at  page  250,  35  S.  B.  568,  at  page 
559,  we  find: 

''The  first  question  depends  upon*  several 
subordinate  inquiries:  First.  Whether  there 
was  any  allegation  in  the  complaint  in  the  first 
cause  of  action  that  the  prosecution  complained 
of  was  ended.  The  rule  is  well  settled  that 
such  an  allegation  is  essential  to  an  action  for 
malicious  prosecution,  for  the  very  good  reason 
that  until  the  prosecution  is  ended,  it  cannot 
be  known  whether  the  prosecution  is  well 
founded  or  not;  and,  ai^  is  said  in  one  of  the 
cases  hereinafter  dted,  Hhis  absurdity  might 
follow— a  plaintiff  might  recover  in  the  action 
and  yet  be  afterwards  convicted  on  the  orig- 
inal prosecution.'  For  this  reason  the  rule 
also  requires  that  the  prosecution  must  have 
been  legally  ended  before  any  action  for  ma- 
lidous  prosecution  can  be  commenced." 

The  dismissal  of  the  defendant  on  a  pre- 
liminary hearing  does  not  finally  determine 
the  matter,  as  a  new  warrant  may  be  Issued 
by  another  magistrate,  or  the  matter  may  be 
carried  before  the  grand  jury.  A  careful 
reading  of  Whaley  v.  Lawton  will  show  that 
the  rule  is  clearly  stated,  and  Mr.  Chief  Jus- 
tice Mclver  declined  to  discuss  the  difference 
between  the  powers  of  the  ministerial  and 
judicial  magistrate.  The  point  decided  is 
that  the  dismissal  of  a  prosecution  that  is 
not  a  final  determination  of  the  nmtter  is 
not  the  basis  for  a  suit  for  malicious  pros- 
ecution. 

The  order  overruling  the  demurrer,  should 
be  reversed,  and  the  demurrer  sustained. 


S.  a)  T.  L.  BRICE  A  CO.  v. 

(Ill 
(119  S.  C.  97) 

T.  L.  BRICE  8u  CO.,  Inc.,  v.  BANK  OF  CO- 
LUMBIA et  al.     (No.  10857.) 

(Supreme  Conrt  of  South  Carolina.     April 

11,  1922.) 

1.  Pleailina  ^=s>36&— Amendeil  complaint  held 
to  conform  to  order  directing  separate  state- 
ment of  causes  of  aotlon. 

In  an  action  to  recover  demurrage  loss  on 
a  carload  of  oats,  where  seller  directed  0. 
Bank  to  order  its  correspondent  bank  to  re- 
turn a  draft  and  deliver  the  bUl  of  lading,  and 
C.  Bank  sent  an  unconfirmed  telegram,  collect, 
which  correspondent  bank  refused  to  receive, 
and  the  telegraph  company  failed  to  notify  C. 
Bank  of  its  failure  to  deliver  the  telegram,  an 
amended  complaint  alleging  the  negligence  of 
each  bank  and  the  telegraph  company  and  their 
joint  negligence  conformed  to  an  order  direct- 
ing that  causes  of  action  be  separately  stated. 

2.  Action  $=:»50 (6)— Complaint  alleging  several 
and  Joint  negligence  of  defendants  held  not 
misjoinder  of  causes  of  action. 

In  an  action  to  recover  demurrage  loss  on 
a  carload  of  oats,  where  seller  directed  C. 
Bank  to  order  its  correspondent  bank  to  re- 
turn a  draft,  and  deliver  the  bill  of  lading,  and 
C.  Bank  sent  an  unconfirmed  telegram,  collect, 
which  correspondent  bank  refused  to  receive, 
and  the  telegraph  company  failed  to  notify  0. 
Bank  of  its  failure  to  deliver  the  telegram,  a 
complaint  alleging  the  negligence  of  each  bank 
and  the  telegraph  company,  and  their  joint 
negligence,  is  not  defective  for  misjoinder  of 
causes;  there  being  concurrent  negligence  of 
the  three  defendants. 

Appeal  from  Richland  County  Court ;  M.  S. 
Whaley,  Judge. 

Action  by  T.  L.  Brice  &  Co.,  Inc.,  against 
the  Bank  of  Columbia,  the  Western  Union 
Telegraph  0>mpany,  and  the  EHrst  National 
Bank  of  Florence.  From  an  order  overrul- 
ing a  demurrer,  and  refusing  to  dismiss 
plaintifTs  amended  complaint,  defendant 
First  National  Bank  ai^peals.    Afilrmed. 

Arrowsmith  &  Muldrow,  of  Elorence,  for 
appellant 

James  B.  Murphy,  of  Columbia,  for  re- 
spondent. 

FRASER,  J.  It  is  alleged  that  the  plain- 
tiff delivered  to  the  defendant  the  Bank. of 
Columbia  a  draft  for  $2,377.62  on  Nesmlth 
Powell  Company,  of  Florence,  S.  0.  To  the 
draft  there  was  attached  a  bill  of  lading  for 
a  carload  of  oats.  Subsequently  the  plain- 
tiff Instructed  the  Bank  of  Columbia  to  or- 
der its  correspondent  bank  to  deliver  the  bill 
of  lading  without  the  payment  of  the  draft, 
and  to  return  the  unpaid  draft.  The  Bank 
of  Columbia  wired  its  codefendant,  the  First 
National  Bank  of  Florence,  to  deliver  the 
bill  of  lading  and  return  the  draft  The 
telegram  was  sent  collect  The  Bank  of  Co- 
lumbia did  not  confirm  the  telegram  by  let- 
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ter  or  otherwise.  The  First  National  Bank 
of  Florence  refused  to  pay  for  and  receive 
the  message.  The  Telegraph  Company  did 
not  notify  the  Bank  of  Columbia  that  it  had 
failed  to  deliver  the  telegram.  These  cir- 
cumstances are  alleged  to  have  resulted  in 
loss  to  the  plaintiff  by  way  of  demurrage 
and  otherwise  In  the  sum  of  $737.76.  The 
plaintiff  brought  suit  against  the  three  de- 
fendants with  one  cause  of  action.  The 
complaint  alleged  as  follows: 

**0n  information  and  belief,  that  the  defend- 
ant the  bank  of  Columbia,  S.  C,  undertook  to 
transmit  said  instructions  by  wire,  failing  to 
confirm  the  same  by  letter,  but  that,  owing  to 
the  negligent  manner  in  which  the  same  was 
sent  and  transmitted  by  the  defendant  the 
Western  Union  Telegraph  Company  and  owing 
to  the  negligence  of  the  defendant  the  First 
National  Bank  of  Florence,  S.  C,  in  receiving 
and  ascertaining  the  contents  of  said  message 
and  of  said  instructions,  and  in  failing  to  follow 
the  same,  the  said  defendant  the  First  Nation- 
al Bank  of  Florence,  S.  C,  negligently  and 
carelessly  failed  and  refused  to  surrender  said 
bill  of  lading  to  said  Nesmith  Powell  Compa- 
ny, Inc.,  kept  and  retained  the  same  until  on 
or  about  October  9,  1920;  of  all  of  which  the 
defendant  failed  to  notify  the  plaintiff.' 


»» 


The  First  National  Bank  of  Florence 
moved  to  require  the  plaintiff  to  state  his 
causes  of  action  separately.  This  motion 
was  granted,  and  the  plaintiff  served  an 
amended  complaint  with  four  causes  of  ac- 
tion. The  first  cause  of  action  alleged  the 
negligence  of  the  Bank  of  Columbia ;  -  the 
second  the  negligence  of  the  Western  Union 
Telegraph  Company;  the  third  the  negli- 
gence of  the  First  National  Bank  of  Flor- 
ence ;  and  the  fourth  the  Joint  negligence  of 
the  three. 

The  First  National  Bank  of  Florence  then 
made  a  motion  to  strike  out  the  amended 
complaint,  upon  the  ground  that  the  amend- 
ments were  not  In  accordance  with  the  order 
directing  the  amendment,  and  demurred  to 
the  complaint  on  the  ground  of  a  misjoinder 
of  causes  of  action.  The  trial  judge  over- 
ruled the  demurrer,  and  refused  to  dismiss 
the  complaint.  From  this  order  the  First 
National  Bank  of  Florence  appealed,  with 
two  exceptions. 

[1]  I.  The  first  assignment  of  error  is: 

"The  county  judge  erred  in  refusing  to  strike 
out  the  amended  complaint  because  the  same 
did  not  in  any  way  conform  to  the  order  re- 
quiring the  amendment*' 

The  motion  was  directed  to  the  complaint 
as  a  whole.  The  amended  complaint  did 
comply  with  the  order.  The  order  requiring 
the  complaint  to  be  amended  is  in  the  record. 
The  record  shows  that  the  amended  com- 
plaint separates  the  causes  of  action. 
There  was  no  error  here. 

[2]  II.  The  second  assignment  of  error  is: 
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'*The  county  Judge  erred  in  overruling  and 
in  not  sustaining  the  demurrer  to  the  amended 
complaint  because  it  appears  from  the  face 
thereof  that  the  respondent  is  attempting  to 
sue  three  several  defendants,  upon  three  sev- 
eral, separate,  and  distinct  acts  of  negligence, 
as  it  is  alleged  in  the  same  complaint  without 
any  allegation  showing  community  of  interest 
or  wrongdoing,  concert  of  action,  or  joint  com- 
mission of  wrong." 

The  appellant's  error  is  the  conception 
tliat  the  wrongs  complained  of  are  several, 
separate,  and  distinct  If  the  Bank  of  Colum- 
bia had  written,  or  the  telegraph  company 
had  notified  the  Bank  of  Ck>liimbia  of  the  fail- 
ure to  deliver,  or  the  First  National  Bank  of 
Florence  had  acted  on  the  information  it  had, 
then  the  injury  would  not  have  occurred. 
What  the  facts  may  be  are  not  now  before 
the  court,  but  the  theory  of  the  plaintiff  Is 
that  it  was  the  concurrent  negligence  of  the 
three  that  caused  his  loss;  that  it  took  the 
negligence  of  the  three  parties  combined  to 
work  his  loss,  and  there  was  no  error  in  sus- 
taining the  amended  complaint 

If  this  were  not  true,  then  the  plaintiff 
might  bring  three  suits  for  $700  each,  and 
collect  12,100,  when  his  loss  was  only  $700. 

The  order  appealed  from  is  affirmed. 

GABY,  0.  J.,  and  COTHBAN,  J.,  concur. 

(119  s.  c,  116) 

PIN80N  V.  ANDERSON  et  al.     (No.  10873.) 

(Supreme  Court  of  South  Carolina.    April  18» 

1922.) 

Trial  ^=»247— Striking  eat  ehargo  after  makint 
It  held  revorsiblo  error. 

In  an  action  on  a  contract  whereby  defend- 
ants employed  plaintiff  to  sell  their  lands  at 
auction  under  an  agreement  that  if  defendants 
refused  to  confirm  sale  they  would  pay  plaintiff 
50  per  cent,  of  the  expenses  thereof,  in  which 
it  was  shown  that  the  sale  did  not  bring  the 
agreed  upset  price  and  was  called  off,  and  the 
defense  was  that  defendants  were  not  requested 
to  confirm  the  sale,  the  action  of  the  court  in 
striking  out  an  instruction  that  the  law  does  not 
require  a  man  to  do  a  useless  thing  was  revers- 
ible error,  in  that  the  jury  may  have  thought 
that  plaintiff  was  bound  to  demand  of  defend- 
ants that  they  comply  with  the  bids  that  had 
been  made  before  he  could  claim  any  part  of 
the  expense  money.' 

Gary,  C.  J.,  dissenting. 

Appeal  from  Greenwood  County  Court;  C. 
C.  Featherstone,  Judge. 

Action  by  J.  L.  Pinson,  trading  as  the 
Southeastern  Bealty  Company,  against  W. 
H.  Anderson  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Be- 
versed. 

The  alleged  contract  directed  to  be  report- 
ed is  as  follows: 


"Agreement  to  Sell. 

"The  undersigned  owner  hereby  places  with 
Southeastern  Bealty  Company,  hereinafter  re- 
ferred to  as  Company,  the  foUowing  described 
lands  in  Greenwood  County,  state  of  S.  C:  AD 
that  tract  or  parcel  of  land  situated  in  above 
county  and  state  and  bounded  by  lands  of  W. 
J.  Moore,  Mrs.  Briggs,  and  C.  &  W.  C.  right 
of  way,  containing  25  acres,  more  or  less,  be- 
ing the  identical  tract  as  survey  B.  B.  Cheat- 
ham, April  1920. 

"The  company  is  authorized  to  cat  the  same 
into  such  parcels  as  it  deems  proper  and  offer 
the  same  for  sale  at  auction  or  otherwise.  The 
purchase  price  fixed  for  the  whole  is  eight  thou- 
sand and  no/100,  plus  actual  expense  sale  and 

preparing  land, dollars.    If  a  sale  of  the 

whole  is  made  to  one  or  more  purchasers,  the 
owner  will  make  and  execute  to  the  purchaser 
or  purchasers  good  marketable  titles  in  fee« 
freed  from  liens  and  encumbrances  and  will 
carry  two -thirds  dollars  of  the  purchase  price 
on  purchase-money  mortgage  bearing  7  per 
cent,  interest  for  one  and  two  years;  balance 
to  be  paid  in  cash.  Possession  will  be  given 
in  immediately  after  contract  of  sale  and  when 
same  has  been  complied  with. 

"The,  owner  will  pay  company  no  per  cent. 
of  purchase  price  for  its  services  and  fifty  per 
cent,  of  amount  in  excess  of  $8,000.00  after 
adding  amount  equal  to  actual  expenses  and 
preparing  land  for  sale,  cutting  streets,  etc 

''The  owner  reserves  the  right  to  withdraw 
lands  from  sale  by  paying  company  all  expens- 
es incurred  and  no  per  cent  commission  on  pur- 
chase price  above  named. 

"The  owner  will  pay  company  no  per  cent. 
commission  and  fifty  per  cent,  of  all  expenses 
incurred  if  a  sale  is  made  by  the  owner  or  own- 
er refuses  to  confirm  sale. 

"This  contract  is  exclusive  and  is  to  termi- 
nate on  the  1st  day  of  May,  1920. 

"Witness  my  hand  and  seal  this  29  day  of 
AprU,  1920. 

•* ; ,  Owner.    [L.  S.] 

"Witness: 


tt 


M 


A  blank  probate  form  on  the  bottom  of 
the  contract  not  filled  in  is  omitted. 

Tillman,  Mays  &  Featherstone,  of  Green- 
wood, for  appellant. 

Grler,  Park  &  Nicholson,  of  Greenwood, 
for  respondents. 

FRASEB,  J.  The  respondents,  Andersoi^ 
and  Rudisil,  bought  a  tract  of  land  and  em- 
ployed the  appellant  to  resell  it  for  them. 
The  parties  met  and  wrote  out  a  contract 
While  the  contract  was  not  signed,  both  re- 
spondents admit  in  evidence  that  the  writ- 
ten contract  expressed  the  agreement  be- 
tween them.  They  differed  in  their  con- 
struction of  the  contract.  The  answer  de- 
nies the  plaintiff's  construction  of  the  con- 
tract. The  complaint  alleges  that  the  plain- 
tiff incurred  expense  in  preparation  for  the 
sale  to  the  amount  of  $1,076.76,  and  that  the 
defendants  owed  them  one-half  thereof,  to 
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wit,  $486.38.  The  defendant  also  denied  the 
expense  account  The  defendants  demurred 
to  the  complaint,  setting  up  the  statute  of 
frauds.  The  plaintiff  demurred  to  the  plea 
of  the  statute  of  frauds.  When  the  plaintiff 
called  up  his  demurrer,  the  presiding  judge 
said,  "Go  ahead;  I  will  pass  on  it  later." 
His  honor  did  not  pass  on  the  demurrer. 
The  Jury  found  for  the  defendants. 

It  seems  that  there  was  an  upset  price  of 
$8,000.  Before  the  sale  was  completed,  the 
bidding  stopped,  and  it  was  evident  that  th^ 
upset  price  could  not  be  secured,  and  the 
sale  was  called  off.  One  of  the  defendants 
said,  "The  sale  called  itself  off." 

There  Is  a  clause  in  the  so-called  contract 
that  reads  Get  the  whole  be  reported): 

"The  owner  will  pay  company  [plaintifiO  no 
per  cent,  commission  and  fifty  per  cent,  of  all 
expenses  incurred  if  a  sale  is  made  by  the 
owner,  or  aoner  refutes  to  confirm  sale,** 

The  defendants  say  we  were  not  requested 
to  confirm  a  sale,  and  thelrefore  we  are  not 
liable.  The  plaintiff  claims  that  it  would 
have  been  useless  to  demand  of  the  defend- 
ants compliance  when  the  price  bid  was  not 
sufficient,  and  the  plaintiff  is  not  required 
by  the  law  to  do  a  useless  thing. 

The  defendant  Anderson  testified: 

"Q.  At  the  size  of  the  bids  made  out  there 
it  would  hare  been  foolish  to  ask  you  to  con- 
firm them?    A.  At  the  price.    Yes,  sir. 

"Q.  Pinson  knew  that  you  wouldn't  accept 
them?    A.  Yes,  sir. 

"Q.  You  agreed  to  call  off  the  sale?  A.  I 
guess  that  we  agreed.  I  told  you  once  that 
they  quit  bidding. 

"Q.  It  would  have  been  foolish  to  gone  on 
with  the  sale?  A.  Yes,  sir.  If  they  had  of- 
fered me  $8,000  they  would  have  gotten  the 
land." 

At  first  his  honor  charged  the  jury,  "I 
charge  you  that  the  law  does  not  require  a 
man  to  do  a  useless  thing,"  and  then  said, 
"Strike  it  out."  There  are  two  exceptions, 
but  only  one  question  raised.  The  striking 
out  of  the  charge,  after  making  it,  was  error, 
in  that  the  Jury  may  have  thought  that  the 
plaintiff  was  bound  to  demand  of  the  defend- 
ants that  they  comply  with  the  bids  that 
had  been  made  before  they  could  claim  any 
part  of  the  exi)ense  money. 

The  judgment  is  reversed* 

WATTS,  J.,  concurs. 

COTHRAN,  J.  I  concur  in  the  reversal  of 
this  judgment  as  indicated  in  the  opinion  of 
Mr.  Justice  FRASER,  but  by  a  somewhat 
different  course  of  reasoning. 

Action  upon  a  contract  under  which  the 
plaintiff,  as  a  real  estate  broker,  undertook 
to  subdivide  and  sell  at  auction  a  tract  of 
land  which  belonged  to  the  defendants.  The 
plaintiff  at  an  expense  of  $1,076.76,  put  on 
the  sale  with  brass  band  and  barbecue  ac- 


ANDERSON  887 

B.B.) 

companiment,  but  the  bids  offered  were  not 
satisfactory,  not  attaining  the  upset  price 
agreed  upon  of  $8,000,  and  by  agreement 
with  the  owners  the  sale  was  called  off.  The 
plaintiff  sued  the  defendants  for  one-half  of 
the  $1,076.76  expenses,  $538.38,  less  a  cred- 
it of  $52,  $486.38,  and  bases  his  claim  upon 
his  construction  of  the  contract,  that  if  the 
sale  did  not  realize  the  upset  price  the  de- 
fendants would  share  the  expenses  with 
him. 

The  parties  made  a  verbal  agreement  cov- 
ering their  several  engagements,  and  re- 
duced it  to  writing,  which,  however,  by  in- 
advertence was  not  executed  prior  to  the  auc- 
tion sale.  Both,  however,  agree  that  the  un- 
signed paper  correctly  represented  the  terms 
of  their  agreement  We  may  treat  it  there- 
fore as  if  it  had  been  signed,  for  the  purpos- 
es of  this  action,  and  construe  It  accordingly. 

The  contract  means:  (1)  That  the  land 
should  not  be  sold  for  less  than  what  would 
net  the  defendants  $8,000 ;  (2)  that  the  com- 
pensation of  the  plaintiff  should  be  ascer- 
tained by  and  limited  to  this  scheme:  From 
the  gross  amount  of  sales  deduct  the  upset 
price  of  $8,000,  plus  the  expenses,  and  divide 
the  net  profits  equally  between  the  plaintiff 
and  the  defendants;  (3)  that  if  before  the 
sale  the  defendants  should  withdraw  the 
land  from  sale,  which  they  reserved  the 
right  to  do,  they  would  pay  all  expenses  in- 
curred; (4)  that  if  the  defendants  should 
themselves  make  a  sale  of  the  land,  they 
should  pay  the  plaintiff  one-half  of  the  ex- 
penses incurred;  (5)  that  if  after  the  sale 
had  been  made  by  the  plaintiff  the  defend- 
ants would  refuse  to  confirm  the  sale,  they 
should  pay  to  the  plaintiff  one-half' of  the 
expenses  incurred. 

The  stipulations  2,  3,  and  4  may  be  elimi- 
nated, as  the  contingencies  therein  provided 
for  did  not  occur.  The  controversy  is  deter- 
minable by  the  construction  of  stipulation  5; 
the  agreement  by  the  owners  to  pay  one-half 
of  the  expenses  in  the  event  that  they  should 
refuse  to  confirm  the  sale.  Does  that  mean 
a  refusal  to  confirm  the  sale  in  the  event 
that  it  brings  the  upset  price,  plus  expenses, 
or  a  refusal  in  the  event  that  it  does  not? 
It  is  provided  in  stipulation  4,  set  forth 
above,  that  in  the  event  that  the  sale 
brought  the  upset  price,  plus  the  expenses, 
the  plaintiff  should  be  reimbursed  all  of  the 
ex  tenses,  and  be  entitled  to  one-half  of  the 
overplus.  If  stipulation  5  should  *be  held  to 
apply  to  a  failure  to  confirm  the  sale  under 
these  circumstances,  limiting  the  plaintiff 
simply  to  a  reimbursement  of  one-half  of  the 
exx)ense,  the  plaintiff  would  be  held  to  have 
surrendered  his  right  under  stipulation  4, 
not  only  to  reimbursement  of  all  the  expense 
but  to  his  share  of  the  profits;  a  conclusion 
patently  contrary  to  the  intention  of  the  par- 
ties. If  the  sale  did  not  bring  enough  to 
meet  the  upset  price  the  defendants  had  a 
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iiierfect  right  to  refuse  to  confirm  it,  and  this 
is  the  only  contingency  to  which  stipulati<m 
5  is  reasonably  applicable. 

The  trial  judge  was  In  error  in  not  con- 
struing the  contract  as  above  indicated,  an'd 
in  refusing  to  charge  that  the  law  does  not 
require  a  man  to  do  a  useless  thing,  in  con- 
nection with  the  request  of  the  plaintifi!  that 
the  plaintiff  had  a  right  to  consider  that  the 
sale  was  not  confirmed. 

GABY,  O.  J.,  dissents. 


(119  S.  C.  124) 

HOPKINS  V.  OAKLAND  CLUB  et  al. 

HOPKINS   et  al.  v.  SAME. 

(No.  I0855.> 

(Supreme  Ctourt  of  South  Carolina.    April  U, 

1922.) 

Adverse  postieeslon  ^=»  115(1)— Instruction  dl- 
reoting  verdict  for  defendants  held  error  in 
view  of  the  ovidenee. 

In  an  action  to  enjoin  the  defendants  from 
going  upon  plaintiffs  land  and  making  suryeys, 
etc.,  and  that  plaintiff*8  title  be  adjudged  valid, 
an  instruction  by  the  court,  at  the  conclusion  of 
plaintiflTs  showing  in  chief  and  without  any 
evidence  from  defendants,  directing  the  jury 
to  bring  in  verdict  for  defendants,  held  error; 
there  being  more  than  a  scintilla  of  evidence  as 
to  plaintiff's  title  by  adverse  possession. 

Appeal  from  Common  Pleas  Circuit  Ck)urt 
of  Berlteley  County;   S.  W.  G.  Shipp,  Judge. 

Action  by  George  W.  Hopkins  against  the 
Oal^land  CJlub,  Santee  Timber  Corporation, 
and  E.  Golden  Filer.  From  a  judgment  for 
defendants  Oakland  Club  and  Santee  Timber 
Corporation,  the  plaintiff  and  defendant  E. 
Crolden  Filer  appeaL  Reversed  and  re- 
manded. 

The  following  are  the  exceptions  referred 
to  in  the  opinion: 

I.  His  honor  erred  in  directing  a  verdict  for 
the  defendants  Oakland  Club  and  Santee  Tim- 
ber Corporation  against  the  plaintiff,  George 
W.  Hopkins,  and  the  defendant  E.  Golden 
Filer;  whereas,  he  should  have  held,  in  ac- 
cord with  the  evidence,  that  there  was  ample 
proof  to  establish  the  legal  title  and  possession 
of  the  said  Hopkins  and  Filer  to  the  premises 
described  in^  the  complaint,  and  to  establish  aU 
the  material  allegations  of  the  complaint  and 
of  the  answer  of  the  said  E.  Crolden  Filer, 
requiring  the  case  to  go  to  the  jury. 

II.  His  honor  erred  in  holding  (a)  that  plainr 
tiff  and  the  defendant.  Filer,  had  shown  noth- 
ing more  than  occasionally  going  over  the  lands 
and  himting;  that  the  only  evidence  that  has 
been  shown  in  this  case  is  that  the  claimants, 
who  lived  in  the  cities,  had  an  agent  dovm 
there,  who  occasionally  went  over  there  and 
hunted  on  the  land,  and  who  once  or  twice 


put  up  notices  along  the  river,  on  one  side  of 
it,  towards  the  river,  forbidding  anybody  to 
trespass  on  it,  that  the  agent  ceased  to  go 
over  there  after  1909,  and  nobody  was  in  pos- 
session of  it  at  all;  (b)  that  because  some* 
time  a  person  gets  a  tiUe  by  adverse  pos8e»- 
sion,  the  law  does  not  presume  he  is  in  pos- 
session; and  (c)  that  where  a  person  has  a 
legal  title,  the  law  presumes  be  has  posses- 
sion of  it,  but  there  is  no  proof;  and  his  hon- 
or erred  in  therefore  directing  a  verdict ; 
whereas,  he  should  have  held,  in  accord  with 
the  proof,  that  the  evidence  showed  much  more 
than  that  to  establish  the  title  and  possession 
of  Hopkins  and  Filer  to  the  premises  involv- 
ed, in  fact,  independently  of  the  tax  deed,  or 
its  validity,  showed  their  title  and  possession 
under  color  of  title  to  have  ripened  into  both 
the  presumption  of  a  grant  and  title  by  ad- 
verse possession  even  prior  to  any  trespass 
or  attempt  to  cloud  title  by  Oakland  duh  or 
Santee  Timber  Corporation,  or  their  predeces- 
sors, who  were  only  owners  of  an  adjacent 
property  attempting  to  exceed  the  bounds  of 
their  own  muniments  and  plat  by  recently  mak- 
ing a  new  plat  and  spreading  documents  on 
record  purporting  to  embrace,  and  trespassing 
on,  Hopkins'  and  Filer's  land,  but  not  possess- 
ing it  for  the  required  time,  without  which  they 
could  not,  in  law,  even  question  the  sufficiency 
of  Hopkins^  and  Filer's  prior  adverse  posses- 
sion, which  gave  Hopkins  and  Filer  a  presump- 
tion of  present  possession  sufficient  to  maintain 
this  action. 

III.  His  honor  erred  in  holding  that  counsel 
had  offered  some  scintilla  of  evidence,  but  the 
scintilla  must  be  something  from  which  yon  can 
draw  a  reasonable  inference  that  the  person 
was  in  actual  possession  of  the  land,  and  in, 
therefore,  directing  a  verdict;  whereas,  ho 
should  have  held  that  the  evidence  of  Hopkins' 
and  Filer's  title  by  adverse  possession  was 
much  more  than  a  mere  scintilla,  and  that  even 
a  scintilla  would  have  required  the  submission 
of  the  issue  to  the  jury. 

IV.  His  honor  erred  in  ignoring  the  evi- 
dence adduced  by  Hopkins  and  Filer,  showing 
that  one  of  the  predecessors  of  Oakland  Club 
and  Santee  Timber  Ck>rporation  had  disclaim- 
ed title  to  the  premises  in  question,  and  in 
not  submitting  that  issue  to  the  jury. 

v.  His -honor  erred  in  holding  that  plaintifTs 
title  is  not  legal  for  the  reason  that  the  county 
treasurer  had  no  authority  to  issue  executions, 
therefore,  the  tax  sale  was  void,  it  being  the 
duty  of  the  sinking  fund  commission  to  make 
these  sales  rather  than  the  county  treasurer, 
and  in,  therefore,  directing  a  verdict;  whereaa, 
he  should  have  held  the  tax  sale  and  ^eed 
valid  and  regular,  or,  even  If  irregular  and 
void,  not  open  to  the  attack  of  Oakland  Qub 
and  Santee  lumber  Corporation,  because 

(a)  Oakland  Club  and  Santee  Timber  Olr- 
poration,  under  the  evidence,  were  mere  tres- 
passers without  title,  or  claim  of  title,  sufficient 
to  enable  them  to  question  the  tax  deed,  the 
right  to  impeach  a  tax  sale  being  the  right  only 
of  the  owner  of  the  property  at  the  time  of  the 
sale,  or  of  those  daiming  under  such  owner,  and 
there  was  no  showing  that,  these  corporations 
were  such  owner,  or  claiming  under  such  own- 
er; on  the  contrary  the  evidence  showing  that 
the  tract  they  claimed  did  not  at  that  time- 
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embrace  the  prezmses  in  dispute,  which  extend- 
ed two  miles  further  than  their  claim. 

(b)  There  was  no  showing  that  Oakland 
dub,  or  Santee  Timber  Corporation,  or  those 
under  whom  they  claimed,  paid  or  tendered  the 
taxes  and  levies  for  which  the  land  was  sold, 
with  the  costs,  prior  to  the  sale,  at  the  proper 
time,  and  to  the  properly  authorized  officials, 
as  required  by  law  prerequisite  to  an  attack 
on  the  tax  title,  if  the  sale  was  a  bona  fide 
effort  on  the  part  of  the  state  or  county  to  col- 
lect taxes  justly  due  (which  issue  should  have 
been  submitted  to  the  jury),  the  evidence  clear- 
ly showing  that  the  predecessors  of  Oakland 
Club  and  Santee  Timber  Corporation  did  not 
pay  any  taxes  on  the  land  in  dispute  at  that 
time,  or  thereafter. 

(c)  There  can  be  no  collateral  attack  on  a 
tax  tftle. 

(d)  The  evidence  showed  that  the  tax  sale 
and  deed  were  made  in  accordance  with  the 
accepted  custom  and  interpretation  of  the  laws 
prevailing  at  that  time,  which,  if  technically  not 
strictly  correct,  should  be  recognized  and  en- 
forced by  the  court,  a!i  a  rule  of  property 
growing  out  of  common  error. 

VI.  His  honor  erred  in  excluding  from  the 
evidence  the  original  Record  Book  y-2,  and  the 
24  tax  deeds  there  recorded,  which  were  simi- 
lar to  the  one  in  this  case,  issued  the  same 
way,  and  with  similar  executions,  and  which 
were  competent  and  relevant  to  show  that,  if 
the  instant  tax  sale  and  deed  were  not  tech- 
nically regular,  the  irregularity  was  in  pur- 
suance of  the  accepted  custom  and  interpre- 
tation of  the  laws  prevailing  at  that  time,  which 
should  be  recognized  on  the  ground  of  com- 
mon error. 

VII.  His  honor  erred  in  sustaining  the  ob- 
jections to  the  examination  of  the  witness  J. 
B.  Morrison,  tending  to  show  by  what  au- 
thority he  made  the  instant  tax  deed,  whether 
or  not  at  that  time  he  was  undertaking  to  get 
aU  these  lands  on  the  tax  books;  whether  or 
not  he  made  any  similar  sales  at  that  time; 
whether  or  not  in  his  experience  as  sheriff  he 
sold  numerous  tracts  of  land  in  the  name  of 
unknown  and  even  abandoned  land,  where  the 
authority  that  he  had  for  the  sale  was  execu- 
tion from  the  county  treasurer;  what  was  the 
common  practice  during  his  term  of  office  as 
to  how  the  execution  should  be  issued  for  the 
sale  of  unknown  lands  or  abandoned  lands; 
and  whether  or  not  he  knew  what  was  the  gen- 
eral practice  throughout  the  state  for  the  sale 
of  lands  of  this  character,  which  testimony  was 
competent  and  relevant  to  show  that  any  al- 
leged irregularity  in  the  present  tax  sale  and 
deed  was  merely  due  to  the  accepted  custom 
and  interpretation  of  the  law  prevailing  at  that 
time,  which  should  be  recognized  and  enforced 
as  a  rule  of  property  on  the  ground  of  com- 
mon error. 

VIII.  His  honor  erred  in  holding  that,  the  tax 
deed  not  being  legal,  plaintiff  cannot  avail  him- 
self of  the  two-year  statute  of  limitations,  and 
In  therefore  directing  a  verdict;  whereas,  he 
should  have  held  that  the  very  purpose  of  such 
statute  was  to  protect  one  claiming  under  an 
assailable  tax  deed  if  not  contested  within  that 
time,  otherwise  the  statute  is  without  force  or 
meaning. 

John  H.  Clifton  and  M.  W.  Seabrook,  both 


of  Sumter,  and  N.  N.  Newell,  of  Moncks  Cor-; 
ner,  for  appellants. 

L.  D.  Ldde,  of  Marion,  A.  T.  Smythe,  of 
Charleston,  £1  J.  Dennis,  of  Moncks  Corner, 
and  Octavus  Cohen,  of  Charleston,  for  re- 
spondents. 

GAR^,  C.  J.  The  following  statement  ap- 
pears in  the  record: 

"'This  action  was  commenced  on  December 
22,  1917.  The  substance  of  the  complaint  is 
that  the  plaintiff  and  the  defendant  Filer  are 
the  owners  of  and  have  and  claim  title  to,  and 
are  seized  as  tenants  in  common  of,  a  tract  of 
1,895  acres  of  land  in  Berkeley  county,  of  which 
a  partition  sale  is  desired;  that  the  piremises 
consist  entirely  of  swamp  lands,  in  the  deep 
swamps  of  Santee  river,  impracticable  for 
actual  residence  or  the  usual  uses  of  husban- 
dry, and  is  therefore  unoccupied  real  property, 
although  the  plaintiff  and  his  cotenant  are 
seized  and  possessed  thereof  in  such  manner, 
and  to  such  extent  as  lands  of  that  character 
are  susceptible  of;  that  plaintiff  is  informed 
and  believes  that  the  defendants  Oakland  Club 
and  Santee  Timber  Corporation  claim  some  in- 
terest therein  adverse  to  the  said  Hopkins  and 
Filer,  and  have  entered  and  trespassed  on  the 
land,  caused  surveys  to  be  made,  and  spread 
upon  the  public  records  of  the  county,  instru- 
ments purporting  to  be  deeds,  plats,  etc.,  Iif- 
fecting  the  premises,  with  intent  to  create  a 
cloud  upon  their  title,  and  claim  an  interest 
adverse  to  them;  and,  although  -such  acts  of 
trespass  have  not  yet  been  long  enough  con- 
tinued or  committed  in  a  manner  sufficient  to 
ripen  into  an  adverse  title,  still  they  are  con- 
tinued and  repeated  occurrences,  and  may  be 
continued  unless  restrained  by  the  court;  oth- 
erwise Hopkins  and  Filer  will  be  subject  to 
constant  harassment  from  the  said  Oakland 
dub  and  Santee  Timber  Corporation,  who  are 
seeking  to  embarrass  their  title,  and  will  lose 
the  same  if  the  acts  are  permitted  to  continue 
for  a  sufficient  length  of  time  longer;  and  de- 
mands judgment  for  injunction  against  the 
acts  complained  of;  that  the  title  of  Hopkins 
and  Filer  be  adjudged  valid,  in  fee  simple  in 
possession,  and  ^e  claim  of  Oakland  Club  and 
Santee  Timber  Corporation  null  and  void  and 
their  cloud  on  Hopkins^  and  Filer's  title  re- 
moved; for  damages  against  Oakland  CLnh  and 
Santee  Timber  Corporation  and  for  partition 
with  E.  Golden  Filer. 

'^Oakland  Club  and  Santee  Timber  Corpora- 
tion raise  an  issue  of  title,  and  set  up  the 
statute  of  limitations  for  10  and  20  years,  re- 
spectively,  and  adverse  possession. 

''E.  Golden  Filer  admits  the  complaint  and 
joins  in  its  prayer,  and  sets  up  against  Oakland 
Club  and  Santee  Timber  Corporation  the  stat- 
ute of  limitations  for  10  and  20  years,  respec- 
tively, and.  after  alleging  that  under  a  valid 
sale  for  defaulted  taxes  the  predecessors  of 
Hopkins  and  Filer  were  put  or  went  into  pos- 
session, sets  up  the  2-year  statute  of  limita- 
tions against  contesting  such  tax  title,  and 
that  the  taxes  and  levies  for  which  the  land 
was  sold  were  not  paid,  prior  to  the  sale,  to 
the  properly  authorized  officials. 

**Tiie  case  was  tried  before  his  honor,  S.  W. 
G.  Shipp,  and  a  jury.  At  the  conclusion  of 
the  plaintiff's  showing,   and  without  any  evi- 


890 


111  SOUTHEASTEBN  BEPOBTEE 


(S.C. 


dence  from  the  defendants,  a  verdict  was  di- 
rected in  favor  of  the  defendants  Oakland  Club 
and  Santee  Timber  Corporation  against  the 
plaintiff  George  W.  Hopkins  and  the  defendant 
E.  Qolden  FUer." 

After  hearing  argument,  pro  and  oon,  and 
without  announcing  a  decision,  the  judge 
suggested  to  Mr.  Lide  that  he  could  not  grant 
a  nonsuit  in  this  case,  being  an  equitable 
action,  and  requesting  him  to  look  up  certain 
authority  during  the  noon  recess,  whereupon 
the  court  adjourned  for  dinner.  Upon  the 
reconvening  of  the  court,  Mr.  Lide  produced 
the  authority  asked  for,  and  stated  that  the 
court  ,was  correct  about  not  being  able  to 
grant  a  nonsuit  in  this  case,  but  asked  that 
it  be  made  a  direction  of  verdict,  which  his 
honor  proceeded  to  do  without  hearing  fur- 
ther from  counsel  for  plaintiff  and  the  de- 
fendant, Filer.  In  directing  the  verdict  his 
honor  said: 

"I  have  thought  about  this  case  very  seri- 
ously. It  has  given  me  some  trouble,  especial- 
ly these  swamp  lands,  but  it  strikes  me  that 
a  person  ought  to  show  something  more  than 
merely  occasionally  going  over  a  place  and 
hunting.  Under  this  recent  case  Sprott  v. 
Sprott  the  title  held  by  the  plaintiff  in  the 
case  is  not  a  legal  title,  for  the  reason  that 
the  county  treasurer  had  no  authority  to  is- 
sue executions.  Therefore  the  sale  was  void 
as  far  as  the  tax  sale  is  concerned;  it  being 
the  duty  of  the  sinking  fund  commission  to 
make  these  sales  rather  than  the  county  treas- 
urer.   That  has  been  recently  held. 

'^Therefore  the  deed  did  not  convey  a  le- 
gal title;  consequently  the  plaintiff  cannot 
avail  himself  of  the  statute  which  provides  that 
unless  the  owner  of  the  land  brought  suit  with- 
in 2  years,  be  could  not  afterwards  contest 
the  title.  Therefore  the  statute  does  not  ap- 
ply, and  the  plaintiff  has  offered  no  legal  tittt. 
The  deed  is  good  as  color  of  title.  By  color 
of  title  it  is  meant  that  he  had  a  deed  or  had 
a  plat  or  had  anything  that  describes  the  claim 
that  the  person  makes  and  gives  a  description 
of  the  land  he  sets  up  a  claim  to. 

"Where  a  person  has  that  kind  of  paper,  he 
has  color  of  title,  and  where  no  one  is  upon 
the  land,  and  he  takes  actual  possession  of  the 
land  and  occupies  it,  and  commits  and  con- 
tinues acts  of  ownership  on  it,  holds  domain 
over  it  to  the  exclusion  of  everybody  else,  holds 
it  notoriously,  openly,  for  a  continuous  period 
of  10  years,  he  acquirer  a  legal  title. 

"The  only  evidence  of  ownership  that  has 


been  shown  in  this  case  is  that  the  claimants, 
who  lived  in  the  cities,  had  an  agent  down 
there,  who  occasionally  went  over  there  and 
hunted  on  the  land,  and  who  once  or  twice  pat 
up  notices  along  the  river,  on  one  side  of  it, 
towards  the  river,  forbidding  anybody  to  tres- 
pass on  it.  That  agent  ceased  to  go  over  there 
after  1909,  I  believe,  and  nobody  was  in  pos- 
session of  it  at  all;  because  sometimes  a  per- 
son gets  a  title  by  adverse  possession,  the 
law  does  not  presume  he  is  in  possession. 
Where  a  person  has  a  legal  title,  the  law  pre- 
sumes he  had  possession  of  it,  but  there  is  no 
proof. 

"Counsel  has  offered  some  scintilla  of  evi- 
dence, but  a  more  recent  decision  of  our  Su- 
preme Court  says  the  scintilla  of  evidence 
must  be  something  from  which  you  can  draw 
a  reasonable  inference  that  the  person  was  in 
actual  possession  of  the  land. 

"That  being  my  view  about  it,  I  do  not  see 
any  use  of  going  further  into  the  case.  If  I  am 
wrong,  the  Supreme  Court  will  correct  me 
about  it. 

"That  being  my  view  of  it,  I  direct  the  jury  to 
write  out  the  following  verdict:  *We  find  for 
the  defendants  Oakland  Club  and  Santee  Tim- 
ber Corporation  against  the  plaintiff  George 
W.  Hopkins  and  the  defendant  E.  Golden 
Filer.* " 

The  plaintiff  George  W.  Hopkins  and  the 
defendant  B.  Golden  Filer  appealed  upon 
exceptions,  which  will  be  reported. 

There  is  a  preliminary  question  to  be  de- 
termined. On  application  of  the  plaintiff's 
attorneys,  this  court  granted  permission  to 
review  the  case  of  Sprott  v.  Sprott,  114  S.  C. 
62,  96  S.  E.  617.  After  due  consideration,  the 
court  adheres  to  its  ruling  In  that  case. 

The  only  question  in  the  case,  practically, 
is  whether  there  was  error  on  the  part  of 
his  honor  the  presiding  judge,  in  directing 
a  yerdlct  In  favor  of  the  two  corporations. 
Our  conclusion  is  that  there  was  more  than 
a  scintilla  of  evidence  to  sustain  the  allega- 
tions of  the  complaint,  and  that  his  honor 
the  circuit  judge  erred  in  directing  a  verdict. 
We  do  not  deem  it  advisable  to  discuss  the 
testimony  in  detail,  as  there  must  be  a  new 
trial,  and  the  rights  of  either  the  plaintiff  or 
the  defendants  might,  thereby,  be  prejudiced. 

Reversed  and  remanded  for  a  new  triaL 

WATTS,  FRA8EB,  and  OOTHBAN,  JJ.» 

concur. 


8.CD 
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STATE   V.  JOHNSON. 


8UMKBR  v. 
(Ill 

(No.    10858.) 


(Supreme  Court  of  South  Garolina.    April  11, 

1922.) 

Seduotlon  ^=:949— Evidenoe  corroborative  of 
prosecutrix  hold  to  make  queetlon  of  promise 
of  marriage  and  deception  for  tlie  Jury. 

In  prosecution  for  seduction  under  Gr.  Code 
1012,  i  389,  evidence  corroborative  of  prosecu- 
trix held  sufficient  to  make  the  question  as  to 
the  promise  of  marriage  and  the  deception 
practiced  on  prosecutrix  a  question  for  the 
jury. 

Appeal  from  General  SeBsions  Circuit 
Court  of  Horry  County. 

Ralph  Johnson  was  conyicted  of  seduction, 
and  he  appeals.    Appeal  dismissed. 

The  evidence  corroborative  of  prosecutrix 
consisted  of  testimony  of  prosecutrix's 
mother  that  she  heard  defendant  tell  prose- 
cutrix that  he  was  going  to  marry  her ;  that 
defendant  himself  told  the  mother  that  he 
was  going  to  get  married  within  six  months ; 
that  defendant  frequently  visited  prosecu- 
trix; that  prosecutrix  did  not  go  with  other 
men  during  the  same  time;  and  that  prose- 
cutrix became  pregnant  during  such  time. 
Prosecutrix's  father  gave  similar  testimony. 
Other  witnesses  testified  that  defendant  and 
prosecutrix  were  frequently  together,  and 
that  defendant  stated  that  he  was  going  to 
marry  prosecutrix. 

Robert  B.  Scarborough,  of  Ck)nway,  for  ap- 
pellant 
Li  M.  Gasque,  of  Marion,  for  the  State. 

GARY,  C.  J.  The  defendant  was  indicted 
under  section  389  of  the  Criminal  Code,  the 
provisions  of  which  are  as  follows: 

"Any  male  person  above  the  age  of  sixteen 
years  wLji  shall,  by  any  means  of  deception 
and  promise  of  marriage,  seduce  any  unmar- 
ried woman  in  this  state,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  fined  or  imprisoned,  at  the  discretion  of  the 
court:  but  no  conviction  shall  be  had  under 
this  section,  on  the  uncorroborated  testimony 
of  the  woman  upon  whom  the  seduction  is 
charged;  and  no  conviction  shall  be  had  if 
upon  the  trial  it  is  proved  that  such  woman 
was,  at  the  time  of  the  alleged  offense,  lewd 
and  unchaste:  Provided,  that  if  the  defendant 
in  any  action  brought  hereunder,  shall  contract 
marriage  with  such  woman,  either  before  or 
after  the  conviction,  further  proceedings  here- 
nnder  shall  be  stayed." 

The  Jury  rendered  a  verdict  of  guilty ;  and 
the  defendant  was  sentenced  to  serve  a  term 
of  12  months  on  the  public  works  of  Horry 
county ;  whereupon  he  appealed  to  this  court. 

The  sole  question  argued  by  the  appel- 
lant's attorney  is  whether  there  was  error 
on  the  part  of  his  honor  the  presiding  judge 
in  the  refusal  of  the  motion  for  a  directed 
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verdict  in  favor  of  the  defendant  on  the 
ground  that  the  testimony  of  the  prosecu- 
trix, Ha  Johnson,  was  not  corroborated  as 
to  the  promise  of  marriage  and  deception 
charged  in  the  indictment 

The  appellant's  attorney  has  failed  to  sat- 
isfy this  court  that  the  testimony  does  not 
support  the  finding  of  the  jury. 

Appeal  dismissed. 

FRASER  and  COTHRAN,  JJ.,  concur. 


(119  S.  C.  78) 
8UMNER  V.  BANKHEAD.    (No.  10869.) 

(Supreme  Court  of  South  Carolina.    April  18, 

1922.) 

I.  Spedfio  performance  ^=»8— Grant  of  spe- 
olflc  performanoe  Is  addressed  to  court's  dis- 
cretion, and  refusal  Is  not  error  where  the 
oontraot  is  speoulatlve. 

Specific  performance  is  addressed  to  the 
sound  discretion  of  a  court  of  equity,  and  where 
the  judge  found  as  a  matter  of  fact  that  the 
contract  was  speculative,  and  such  finding  is 
abundantly  sustained  by  the  evidence,  showing 
that  the  seller  did  not  own  the  land  at  the  time 
be  made  the  contract  to  sell,  and  that  he  made 
a  contract  with  bis  agent  whose  business  it 
was  to  negotiate  sales  to  divide  the  forfeiture 
money  provided  by  the  contract,  his  decision 
must  be  aflSrmed. 

2.  Spedfio  performance  ^s>l28(l)  ~  Where 
oontraot  provided  initial  payment  as  measure 
of  damages  for  breach,  it  was  proper  to  give 
no  damages  In  action  for  spedfio  perform- 


In  an  action  for  specific  performance,  the 
court  did  not  err  in  refusing  damages  for  breach 
of  the  contract,  where  the  contract  itself  pro- 
vided the  measure  of  damages  in  the  forfeiture 
of  the  initial  payment,  which  has  been  paid. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   Ernest  Moore,  Judge. 

Action  by  R.  E.  Sumner  against  J.  W. 
Banldiead  for  specific  performance  of  a  con- 
tract to  convey  land.  Judgment  for  the  de- 
fendant, and  the  plaintiff  appeals.    AfiSrmed. 

Wilson  &  Wilson,  of  Rock  Hill,  and  Mari- 
on &  Marion,  of  Chester,  for  appellant 

Gaston  &  Hamilton,  of  Chester,  for  re- 
spondent. 

FRASER,  J.  This  is  an  action  for  specific 
performance,  based  upon  the  following  con- 
tract: 

"Sales  Contract  of  Real  Bstata. 
"Robs  F.  Roach,  Broker. 

"Rock  Hill.  8.  C.  August  »,  1990. 

"$19,425,  or  $106  per  acre. 

''Articles  of  agreement  between  Ross  F.  Roach 
for  R.  E.  Simmer  of  Rock  Hill,  S.  O.,  and  J.  W. 
Bankhead  of  Iiowryvllle.  S.  C: 


^»For  other  oases  see  same  topic  and  KBT-NUMBBR  in  aU  Key-Numbered  Digesu  and  Indexes 
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"Rose  F.  Roach  agrees  to  sell  and  J.  W.  Bank- 
bead  agrees  to  bay  tbe  following  described  prop- 
erty: One  186  acres  (more  or  less  known  as  tbe 
John  Roddry  Lock  View,  about  %%  miles  east  of 
Rock  Hill,  fbur  tenant  bouses,  one  barn,  for  tbe 
sum  of  nineteen  tbousand,  four  hundred  and  twen- 
ty-five  dollars  for  sound  and  unincumbered  titles 
for  one  thousand  nine  hundred  forty- two  dollars 
and  fifty  cents  (|1,942.50)  dollars  of  purchase  price 
is  acknowledged  paid  to  bind  the  obligation  until 
sound  and  unincumbered  titles  can  be  furnished 
by  the  owner,  by  or  before  January  2,  1B21,  when 
the  remainder  is  to  be  paid  as  follows:    Cash. 

"Should  any  defect  appear  in  the  titles  that  can- 
not be  corrected  the  amount  paid  is  to  be  prompt- 
ly refunded  to  the  buyer  by  Ross  F.  Roach,  Broker. 
The  buyer  is  to  have  the  privilege  of  examining 
the  titles  before  completing  payment.  Taxes  are 
to  be  paid  by  the  owner  up  to  January  2,  192L  It 
Is  understood  by  all  parties  interested  that  Ross 
F.  Roach  Is  to  be  responsible  only  for  the  amount 
lu  his  hands,  but  Is  to  use  his  best  efforts  to  see 
that  the  contract  Is  fulfilled  by  both  buyer  and 
seller.  The  amount  paid  to  bind  the  obligation 
Is  to  he  forfeited,  provided  the  buyer  falls  to  com- 
ply. Said  amount  of  forfeit  Is  to  be  equally  di- 
vided between  the  owner  of  the  property  and  the 
broker. 
"Witnesses: 

"C.  A.  Reese,  for R.  F.  Roach,  Broker. 

"B.  8.  Kirk,  for J.  W.  Bankhead,  Buyer. 

"Arnold  P.  White.  for..R.  B.  Sumner,  Broker." 


The  respondent,  the  purchaser,  refused  to 
comply.  The  seller  at  the  time  of  the  mak- 
ing of  the  contract  did  not  own  the  land,  but 
had  himself  oply  a  contract  to  purchase. 

The  case  was  tried  before  Judge  Ernest 
Moore,  who  found  that  the  contract  was 
speculative,  and  under  the  case  of  Schmid 
V.  Whltten,  114  S.  G.  245,  103  S.  E.  553,  re- 
fused to  require  spedflc  performance. 

[1]  Specific  performance  Is  addressed  to 
the' sound  discretion  of  the  court  of  equity. 
Judge  Moore  found  as  a  matter  of  fact  from 
the  evidence  that  the  contract  was  specula- 
tive. In  so  finding  he  Is  abundantly  sustain- 
ed by  the  evidence.  The  seller  did  not  own 
the  land  at  the  time  he  made  the  contract  to 
sell,  and  before  he  took  title,  or  the  time 
had  arrived  at  which  he  could  get  the  title, 
he  made  a  contract  of  resale.  The  appellant 
may  have  changed  his  mind,  or  his  circum- 
stances may  have  changed.  If  the  appel- 
lant contracted  to  purchase  for  his  own  use, 
it  would  have  been  easy  to  have  explain- 
ed his  change  of  purpose.  He  offered  no  ex- 
planation, but,  on  the  contrary,  he  made  a 
contract  of  sale  in  which  he  and  his  agent, 
whose  business  it  was  to  negotiate  sales  of 
land,  should  divide  share  and  share  alike  the 
$1,942.50,  the  forfeiture  provided  by  the  con- 
tract sued  upon.  The  contract  Itself  shows 
its  speculative  nature.  It  is  true  the  case 
of  Schmid  y.  Whltten,  supra,  was  decided  by 
a  divided  court,  but  it  does  not  lose  its  bind- 
ing authority  for  that  reason.  The  first 
ground  of  exception  cannot  be  sustained. 

[2]  II.  The  only  other  question  is:  Did 
his  honor  err  in  not  giving  damages  for  the 
breach  of  the  contract? 

There  was  no  error  here.  The  contract  it- 
self provided  the  measure  of  damages^  in 


the  forfeiture  of  tbe  initial  payment,  and 
that  has  been  paid. 
The  judgment  appealed  from  is  afllrmed. 

GARY,  0.  J.  (see  opinion)  and  WATTS,  J., 
concur. 
GOTHRAN,  J.  (see  opinion),  dissenta 

GARY,  G.  J.  (concurring).  The  decision  in 
the  case  of  Schmid  v.  Whltten,  114  S.  G.  245, 
103  S.  E.  553,  was  rendered  by  a  divided 
court,  three  to  two;  the  writer  hereof  wrote 
a  dissenting  opinion,  in  which  Mr.  Justice 
Hydrick  concurred.  That  case  is  conduslve 
of  the  question  now  under  consideration.  As 
it  is  still  of  force,  and  is  now  a  part  of  the 
law  of  the  land,  we  conceive  it  to  be  our  du- 
ty to  recognize  its  authority  and  follow  It, 
until  it  is  overruled. 

It  seems  to  us  that  any  other  course  would 
lead  to  endless  confusion  and  uncertainty. 

GGTHRAN,  J.  (dissenting).  Action  by 
vendor  for  specific  performance  of  a  -con- 
tract for  the  sale  of  land. 

The  facts  are  as  follows: 

In  the  year  1920  one  Good  owned  a  tract 
of  land,  185  acres,  near  Rock  Hill,  which  he 
contracted  to  sell  to  the  plaintiff,  R.  E.  Sum- 
ner, for  $14,606.75;  $1,400  cash,  which  was 
paid,  one-third  of  the,  remainder  payable 
January  1,  191^1,  and  the  remaining  two- 
thirds  in  three  equal  annual  InstaUmenta. 
This  contract  was  entered  into  <m  tlie  27th 
of  May,  1920. 

On  the  3d  of  August,  1920,  the  plaintiff, 
Sumner,  contracted  to  sell  the  same  place  to 
the  defendant,  Bankhead,  for  $19,425;  $1,- 
942.50  cash,  which  was  paid,  and  the  re^ 
mainder  payable  January  2,  1921. 

On  the  3d  of  September,  1920,  Good  ex- 
ecuted a  deed  with  renunciation  of  dower, 
conveying  the  land  to  the. plaintiff,  Sumner, 
which  by  agreement  was  deposited  in  escrow 
with  the  National  Union  Bank  of  Rock  Hill, 
to  be  delivered  to  Sumner  upon  pajrment  of 
the  unpaid  purchase  price,  $13,106,  on  Jan- 
uary 2,  1921.  The  bank  h^d  a  mortgage  up- 
on tiie  land  given  by  Good,  and  the  apparent 
expectation  of  the  parties  was  that  upon  the 
defendant  Bankhead's  compliance  with  his 
contract  on  January  2,  1921,  $13,106  would 
be  paid  by  Sumner  to  the  bank,  to  be  ainpUed 
to  the  Good  mortgage,  and  the  deed  of  Goo^ 
to  Sumner  held  in  escrow,  delivered  to  Sum- 
ner. 

Bankhead  not  complying  with  his  contract 
on  January  2,  1921,  Sumner  had  to  make 
other  arrangements  to  pay  the  bank  the 
amount  necessary  to  obtain  the  deed  held  in 
escrow. 

On  January  3,  1921,  Sunmer  tendered 
Bankhead  a  deed  of  the  proi>erty,  with  re- 
nunciation of  dower,  and  demanded  the 
amount  agreed  to  be  paid.  Bankh'^ad  refused 
to  pay,  and  this  action  followed.    No  que»- 
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tioD  has  arisen  as  to  the  ability  of  the  plain- 
tiff to  comply  with  his  part  of  the  contract, 
and  none  as  to  the  bona  fides  of  the  contract, 
adequacy  of  the  consideration,  or  other  ele- 
ment than  as  below  stated. 

The  defendant  interposed  several  defenses 
to  the  action,  among  which  was  tbe  conten- 
tion that  the  contract  was  a  speculative  one 
upon  his  part,  and  that  the  plaintiff,  not 
owning  the  title  to  the  land  at  the  time  of 
the  contract,  "was  merely  trading  or  specu- 
lating on  a  land  contract.**  No  other  de- 
fense is  considered  by  the  circuit  judge  in 
his  decree,  and,  as  the  respondent  has  served 
no  notice  to  sustain  it  upon  other  grounds, 
the  discussion  will  be  limited  to  the  single 
question  above  suggested.  He  held  in  his  de- 
cree that  both  parties  entered  into  the  con- 
tract solely  as  a  speculative  transaction,  and 
following  Schmid  v.  Whitten,  114  S.  C.  245, 
103  S.  E.  553,  that  the  court  of  equity,  in 
the  exercise  of  the  discretion  vested  in  It, 
will  refuse  to  decree  the  specific  perform- 
ance of  such  a  contract,  and  dismissed  the 
complaint. 

The  finding  that  the  defendant  entered  in- 
to the  contract  as  a  speculation  may  be  as- 
sumed to  be  true;  but,  assuming  that  Sum- 
ner entered  into  the  contract  with  Good  as 
a  speculation,  the  contract  with  the  defend- 
ant certainly  was  not;  it  was  rather  the 
consummation,  the  closing  out,  of  a  previous 
speculative  intent,  which  should  not  be  per- 
mitted to  inject  its  poison  into  this  valid 
contract. 

But  be  that  as  it  may,  I  cannot  and  do  not 
subscribe  to  the  doctrine  declared  in  the 
Schmid  v.  Whitten  Case,  and  am  of  opinion 
that  it  should  be  promptly  and  decisively 
overruled.  With  the  greatest  respect  for  the 
learned  justices  who  constituted  the  majori- 
ty of  the  court  in  the  promulgation  of  that 
opinion,  I  think  that  the  havoc  it  has  played 
in  commercial  transactions,  the  disintegra- 
tion of  the  moral  obligation  to  comply  with 
solemn  contracts,  and  the  opening  of  a  port 
of  refuge  to  those  who,  with  their  eyes  wide 
open,  and,  their  greed  for  quiclc  riches  ex- 
cited, are  willing  to  repudiate  their  engage- 
ments under  disappointing  results,  are  suffi- 
cient justification  for  holding  that  It  does 
not  declare  the  law  or  the  morals  of  this 
state. 

It  is  but  recent  histoiy  to  recall  the  wild 
orgy  of  speculation  that  followed  the  infla- 
tion of  prices  of  all  products  and  labor,  and 
the  quick  response  in  the  values  of  real  es- 
tate. The  buyer  took  his  chances  with  the 
seller,  each  acting  upon  his  individual  judg- 
ment as  to  a  matter  that  was  a  legitimate 
subject  of  contract;  sales  were  made  and 
quick  results  followed  in  profits  earned ;  the 
spinning  top,  resting  upon  a  very  slight 
foundation,  maintained  its  equilibrium  as 
long  as  it  was  revolving,  and  all  went  mer- 
ry; the  revulsion  came,  something  happen- 
ed, we  do  not  know  what,  the  top  ceased  to 
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spin,  and  the  crash  came ;  many  were  caught 
with  high-priced  land  upon  their  hands  and 
contracts,  honestly,  legally,  th6ugh  specula- 
tively, entered  into,  which  tested  their  in- 
tegrity, a  storm  that  strained  the  stoutest 
timbers  of  the  staunchest  ships.  Common 
honesty  and  manliness  dictated  compliance 
with  losing  ventures,  the  retention  of  the 
trust  that  others  had  reposed,  and  of  self- 
respect  I  think  that  it  was  unfortunate,  an 
unkindness,  to  those  for  whom  a  natural 
sympathy  was  excited,  who  had  been  caught 
"with  the  bag  to  hold,"  to  extend  an  oppor- 
tunity of  repudiating  their  obligations  at  the 
expense  of  th^ir  self-respect. 

It  is  remarkable  to  me  that  the  squealer, 
the  welcher,  the  repudiator,  should  in  such 
times  be  adopted  as  the  ward  of  a  court  of 
equity,  whose  proud  boast  is  the  delight  to 
do  equity,  and  through  whose  portals  the 
man  with  unchaste  hands  may  not  pass. 

The  facts  in  the  Schmid  v.  Whitten  Case 
were  these:  Schmid  entered  into  a  contract 
with  Wliitten  to  buy  his  land  at  an  agreed 
price — very  likely  before  the  era  of  inflation 
and  speculation  dawned  upon  the  country. 
Schmid  then  did  what  he  had  a  perfect  right 
to  do,  bargained  the  land  to  another,  doubt- 
less at  a  profit,  and  that  buyer  did  the  same 
thing  with  another.  It  is  hard,  but  it  is 
honest,  to  comply  with  a  trade  when  two  otl^ 
er  trades  of  one's  property  at  profits  have 
been  made  and  prices  are  booming.  Whitten 
could  not  stand  the  test,  and  refused  to  com- 
ply when  the  time  came,  and  Schmid  sued 
for  specific  performance.  The  court  held,  I 
think  without  consideration  of  the  obliga- 
tions of  Schmid  to  his  vendee,  or  of  that  ven- 
dee to  his  vendee,  that  Whitten  should  not 
be  compelled  to  comply,  for  the  reason  that 
Schmid  was  speculating,  as  also  were  his 
vendee  and  that  of  the  latter ;  but  that  Whit- 
ten could  be  made  to  respond  in  damages. 
The  result  is  that  a  new  lawsuit  between 
Schmid  and  Whitten  is  in  order,  a  new  one 
between  Schmid  and  his  vendee,  and  a  new 
one  between  that  vendee  and  his  vendee;  a 
train  of  litigation,  all  growing  out  of  Whit- 
ten's  failure  to  do  what  he  solemnly  agreed 
to  do.  As  is  said  by  Judge  O'Neall  in  Grego- 
rie  V.  Bulow,  Rich.  Eq.  Cas.  235: 

"The  proceeding  by  bill  for  a  specific  per- 
formance of  a  contract  for  the  sale  of  the 
land,  is  to  be  encouraged,  instead  of  being  dis- 
couraged. For  in  one  case,  it  ends  all  litigation 
between  the  parties.' 


ff 


If  the  purpose  to  be  accomplished  by  the 
Schmid  V.  Whitten  Case  be  to  discourage 
men  "free,  white  and  twenty-one"  from  en- 
tering into  contracts  of  speculation,  a  pur- 
pose which  is  as  impossible  of  accomplish- 
ment as  to  dam  the  Mississippi  with  sand, 
the  means  employed  create  a  positive  in- 
ducement for  such  enterprises.  It  presents 
a  "heads  and  tails"  proposition.  If  the  ad- 
vancement in  value  anticipated  by  the  spec- 
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ulator  be  realized,  he  pockets  his  profits  with 
the  exultation  of  a  "Jack  Horner";  if  not, 
he  pleads  the  speculative  feature  of  the  con- 
tract, and,  under  the  protection  of  Schmid 
V.  Whitten,  retires  with  a  whole  financial 
skin  but  with  a  tattooed  reputation. 

It  is  inconceivable  to  me  that  a  court  of 
equity  will  refuse  specific  performance  of  a 
contract  upon  the  ground  that  the  contract 
is  unjust,  inequitable,  unconscionable,  ille- 
gal, or  contrary  to  public  policy,  and  at  the 
same  time  refer  the  plaintiff  to  another 
chamber  in  the  temple  of  justice,  with  a 
memorandum  to  the  judge  of  the  law  court 
directing  him  to  award  the  plaintiff  damag- 
es for  a  breach  of  the  contract  declared  by 
the  court  of  equity  so  unchaste  as  to  be  non- 
enforceable  in  that  forum. 

It  will  be  noticed  that  the  decision  in  the 
Schmid  V.  Whitten  Case  was  based  squarely 
upon  the  ground  that  the  transaction  was  ''a 
barefaced  gambling  and  speculative"  con- 
tract; that  it  was  a  manifestation  of  the 
"gambling  speculative  craze"  extant;  it  is 
incomprehensible  to  me  that  the  plaintiff  re- 
lying upon  a  contract  so  characterized 
should  be  deluded  with  the  hope  of  recovery" 
in  a  court  of  law. 

I  agree  that  the  facts  disclosed  in  that 
case  a  speculative  intent  upon  the  part  of 
Schmid,  but  I  do  not  agree  that  that  fact 
presented  a  feature  of  equitable  cognizance 
upon  which  a  denial  of  the  remedy  of  spe- 
cific performance  could  be  justified,  or  that 
it  amounted  to  gambling,  which,  of  course, 
would  have  presented  sudi  a  feature. 

It  is  unquestionably  true  that  the  remedy 
of  specific  performance  is  not  one  of  abso- 
lute right  The  court  of  equity  reserves  to 
itself  the  exercise  of  its  discretion,  and  will 
not  award  it  when  injustice  will  result. 
This,  however,  is  a  legal  discretion,  not  an 
arbitrary  one,  and  is  controlled  by  the  settled 
principles  of  equity  jurisprudence.  I  think 
it  follows  from  this  that  unless  the  court  of 
equity  can  base  its  denial  upon  some  fixed 
principle  of  equitable  jurisprudence,  such  as 
fraud,  mistreprecentation,  unconscionableness, 
imposition,  illegality,  and  others,  the  d^ial 
is  arbitrary  and  capricious,  in  violation  of  a 
plain  legal  right 

'This  discretion  is  not  an  arbitrary  or  ca- 
pricious one,  but  a  sound  judicial  discretion, 
regulated  by  the  established  principles  of  eq- 
uity."   36  Cyc.  549. 

''The  formula  as  to  discretion  therefore  is 
habitually  used  by  the  court  simply  to  indi- 
cate that  the  case  is  governed  not  by  legal 
rules  but  by  soiqe  equitable  principles."  30 
Cyc.  550. 

"Now  though  there  is  no  actual  fraud  charged 
on  complaint,  yet  in  order  to  entitle  him  to  a 
specific  performance  of  the  agreement,  it  ought 
to  be  fair,  certain,  just,  equal  in  all  its  parts 
and  for  adequate  consideration.  If  any  of  these 
ingredients  are  wanting,  the  court  will  not  de- 
cree a  specific  performance,"  Glitherall  v. 
Oi^vie,  1  Desaus.  250. 


"The  bill  seeks  a  specific  performance  of  the 
contract  for  the  sale  of  the  land;  but  that  is 
always  in  the  discretion  of  the  court,  the  dis- 
cretion of  equity."  Doar  v.  Gibbes,  Bailey  Eki. 
371, 

In  Barksdale  y.  Payne,  Riley  Eq.  174,  the 
court  says: 

''Whenever  there  is  a  concealment,  or  misrep- 
resentation of  material  facts,  whether  design- 
edly or  not,  or  a  material  breach  of  contract 
by  the  other  party,  ♦  ♦  ♦  equity  will  not 
enforce  the  contract  against  him." 

"Specific  performance  is  not  a  matter  of 
absolute  right,  but  rests  in  the  sound  judicial 
discretion  of  the  court,  guided  by  established 
principles."  Davenport  v.  Latimer,  53  S.  C. 
568,  31  S.  E.  630;  Bull  v.  FaUaw,  109  &  G. 
306,  96  S.  E.  147;  McChesney  v.  Smith,  105 
S.  G.  176,  89  S.  E.  639;  Anthony  v.  Eve,  109 
S.  G.  255,  95  S.  E.  513. 

The  right  to  specific  performance  is  not  ab- 
solute, but  rests  in  the  discretion  of  the  court, 
which  is  not  arbitrary  or  capricious,  but  to 
be  exercised  in  accordance  with  the  estab- 
lished principles  of  equity.  Woldenberg  v. 
Riphan,  166  Wis.  433,  166  N.  W.  2L 

Specific  performance  held  within  court's  sound 
judicial  discretion  as  informed  and  directed  by 
principles,  rules,  and  practice  of  equity.  Hess 
V.  Bowen,  241  Fed.  659,  154  G.  G.  A.  417. 

"It  is  always  desirable  to  make  the  least 
draft  which  is  possible  upon  this  undefined 
power  of  discretion,  and  to  determine  causes 
upon  established  rules."  Sweeney  v.  0*Hora, 
43  Iowa,  34. 

''The  matter  of  compelling  specific  perform- 
ance is  one  of  sound  and  reasonable  (fiscretion 
—of  judicial,  not  arbitrary  and  capridous,  dis- 
cretion. There  must  be  some  reason  founded 
in  equity  and  good  conscience  for  refusing  the 
relief.  Such  reason  has  been  generally  found, 
by  the  court  refusing  it,  in  some  mistake  or 
fraud,  or  unconscionableness  in  the  contract 
or  in  some  laches  on  the  part  of  the  plaintiff 
changing  the  circumstances  so  as  to  make  it 
inequitable  to  compel  a  conveyance,  where  the 
daim  is  stale,  or  there  is  reason  to  believe  it 
was  abandoned."  Thompson  v.  'V^ter,  42 
Mhm.  121,  43  N.  W.  796.  6  L.  It  A.  236. 

For  the  equitable  grounds  upon  which  the 
chancellor  may  base  his  refusal,  see  the  fol- 
lowing cases:  Marthinson  v.  McGutch^i,  84 
S.  G.  256,  66  S.  E.  120;  Gabeen  v.  Gordon, 
1  HiU  Eq.  51 ;  HoUey  v.  Anness,  41  S.  G.  354, 
19  S.  E.  646. 

The  contract  between  Schmid  and  Whitten 
was  either  valid,  or  it  was  invalid.  It  was 
not,  and  could  not  have  been  shown  to  have 
been,  illegal,  unconscionable,  oppressive^  un- 
just, or  fraught  with  hardship  to  the  seller ; 
there  was  no  suggestion  of  fraud,  mi8r^[>- 
resentation,  or  undue  infiuence.  The  only  al- 
leged vice  in  it  sufficient  as  held,  to  justify 
the  chancellor  in  withholding  the  remedy  of 
specific  performance,  was  that  the  transac- 
tions of  Schmid  in  connection  with  the  con- 
tract evidenced  a  purpose  on  his  part  to  spec- 
ulate in  the  anticipated  rise  in  the  martcet 
value  of  the  land;  and,  before  the  ooort  of 
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equity  would  be  Justified  in  denying  to  a 
speculating  party  the  remedy  allowed  to 
every  contracting  party  to  a  valid  legal  con- 
tract,* it  must  of  necessity  have  interpreted 
the  speculating  contract  as  a  gaming  trans^ 
action  and  illegaL  This  it  has  done,  and  has 
relegated  the  plaintiff  to  a  court  of  law  for 
the  recovery  of  damages  for  the  breach  of  a 
contract  which  should  necessarily  be  legal 
and  enforceable.  In  other  words,  the  court  of 
equity  declines  to  give  relief  on  the  ground 
that  the  contract  is  illegal,  and  remits  the 
plaintiff  to  a  court  of  law  where  he  can  re- 
cover only  upon  the  theory  that  the  contract 
was  legal — a  conclusion  pretermitted  by  the 
decision. 

Instances  where  the  court  of  equity  exer- 
cises its  discretion  are  based  upon  equitable 
principles,  such  as  the  plaintiff's  fraud,  or 
misrepresentations,  or  defendant's  mistake, 
or  where  the  contract  is  incomplete  or  un- 
certain, or  where  the  enforcement  would  be 
detrimental  to  the  public  welfare,  or  where 
the  contract  lacks  mutuality,  or  where  the 
plaintiff  has  been  guilty  of  laches,  or  where 
the  situation  of  the  parties  has  changed  ow- 
ing to  the  delay,  or  that  the  contract  involves 
a  breach  of  trust,  unfairness,  or  hardship,  or 
that  the  considieration  is  illegal— all  acknowl- 
edged subjects  of  equitable  jurisdiction.  I 
fail  to  find  a  single  authority,  outside  of 
Schmid  v.  Whitten,  containing  even  a  sug- 
gestion that  the  speculative  feature  of  a  con- 
tract is  a  matter  of  equitable  cognizance,  un- 
less it  amounts  to  illegality,  in  which  event 
the  plaintiff  would  not  be  entitled  to  relief 
either  at  law  or  in  equity. 

To  hold  that  a  contract  is  illegal,  simply 
because  one  or  both  of  the  parties  intended 
to  speculate  upon  the  rise  or  fall  of  the  mar- 
ket value,  is  to  annul  probably  90  per  cent, 
of  commercial  transactions,  and  to  stop  the 
wheels  of  trade. 

It  is  impossible  to  announce  a  doctrine  ap- 
plicable to  land  contracts  and  not  with  the 
same  breath  wither  all  other  contracts  of  a 
similar  nature. 

Legitimate  speculation  is  the  life  of  trade. 
It  is  the  moving  spirit  in  the  life  of  a  mer- 
chant who  buys  goods  to  sell  again,  of  the 
manufacturer  who  buys  and  manufactures 
and  sells  again,  of  the  farmer  who  sows  and 
reaps  and  sells. 

I  know  of  no  law,  and  none  has  been  cited, 
that  a  contract  is  to  be  annulled  because  of  a 
speculative  intent,  except  in  instances  where 
the  gaming  element  Is  established ;  where  no 
delivery  is  contemplated  and  the  parties  ex- 
cept to  settle  simply  upon  differences  at  the 
delivery  date. 

"It  is  now  regarded  as  well  settled  that  a 
sale  for  future  delivery  is  valid  where  an  actu- 
al transaction  is  contemplated,  and  not  a  mere 
settlement  by  the  payment  of  the  difference 
between  the  market  and  the  contract  price  at 
the  time  appointed  for  delivery;  and  this,  even 
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though  the  transaction  is  entered  upon  as  a 
speculation  by  one  who  neither  has  present 
ownership  of,  nor  expects  actually  to  receive, 
the  subject  of  the  sale,  intending  a  purchase, 
or  a  resale,  before  the  time  of  delivery."  23i 
L.  B.  A.  (N.  S.)  174  (note). 

In  Ling  v.  Malcom,  77  Conn.  517,  59  Atl. 
698,  it  is  l^eld  that,  although  contracts  for 
the  purchase  of  stocks  of  a  fluctuating  value 
upon  a  margin  are  speculative  in  character 
they  are  not  for  that  reason  illegal,  when 
there  is  a  bona  fide  employment  of  the  broker 
to  make  a  commercial  purchase  of  the  stocks, 
to  be  held  for  delivery  upon  payment  of  the 
purchase  price. 

In  Wheeless  v.  Fisk,  28  La.  Ann.  731,  it  is 
held  that  the  fact  that  a  party  buying  gold, 
in  order  to  profit  by  fluctuations  in  its  value, 
furnished  only  a  margin,  did  not  make  the 
contract  immoral. 

In  Peters  v.  Grim,  149  Pa.  163,  24  AtL  192, 
34  Am.  St.  Bep.  599,  it  is  held : 

*'A  purchase  of  stock  for  speculation,  even 
when  done  merely  on  margin,  is  not  necessarily 
a  gambling  transaction." 

That  a  purchase  of  stock  on  margin  for 
speculation  is  not  necessarily  a  gambling 
transaction  is  also  held  in  Hopkins  v.  O'Kane, 
169  Pa.  478,  32  Atl.  421;  Wagner  v.  Hilde- 
brand,  187  Pa.  136.  41  Atl.  34;  Taylor's  Es- 
tate, 192  Pa.  304,  43  Atl.  973,  73  Am.  St.  Rep. 
812. 

In  Kendall  v.  Pries,  71  N.  J.  Law,  401,  58 
AtL  1090,  it  is  held  that  evidence  that  stocks 
were  bought  on  a  margin,  that  the  client  was 
speculating,  and  that  the  stock  was  not  at 
any  time  assigned  or  given  to  him,  did  not 
justify  a  conclusion  that  the  parties  were 
merely  dealing  in  differences;  but  that  the 
fact  he  bought  on  margin  proved  only  that 
he  bought  for  part  in  cash  and  part  on  credit. 

In  Richter  v.  Poe,  109  Md.  20,  71  Aa  420, 
22  L.  R.  A.  (N.  S.)  174,  it  is  held,  quoting 
from  the  syllabus; 

"A  speculative  contract  for  the  purchase  and 
sale  of  stocks  on  margin  is  not  invalid,  as  a 
gambling  transaction." 

"And  where  stocks  or  commodities  are  bought 
and  sold  upon  speculation  and  on  margin,  it  is 
not  a  gambling  transaction  if  it  is  understood 
by  the  parties  that  they  are  to  be  delivered 
and  paid  for."    20  Gyc.  927. 

A  contract  for  the  sale  of  goods  to  be  de- 
livered at  a  future  day  is  not  invalidated  by 
the  circumstance  that,  at  the  time  of  making 
the  contract,  the  purchaser  intends  to  resell 
before  the  time  appointed  for  the  delivery. 
Western  Union  Telegraph  Co.  v.  littlejohn,  72 
Miss.  1025,  18  South.  418. 

There  can  be  no  difference  in  principle  be- 
tween a  contract  for  the  future  purchase  of 
goods  and  one  for  land.  Mr.  Benjamin  says, 
in  reference  to  the  former: 

*'A  contract  for  the  sale  of  goods  to  be  de- 
livered at  a  future  day  is  valid*  even  though 


896 


111  SOUTHEASTERN  REPORTER 


(S.  C. 


the  seller  has  not  the  goods  nor  any  other 
means  of  getting  them  than  to  go  into  the 
market,  and  buy  them;  but  such  a  contract  is 
only  valid  when  the  parties  really  intend  and 
agree  that  the  goods  are  to  be  delivered  by  the 
seller  and  the  price  to  be  paid  by  the  buyer/* 

The  statute  of  this  state,  aimed  at  the  vi- 
ciousness  of  future  contracts,  renders  them 
illegal  unless  both  parties  at  the  time  of  the 
contract  contemplate  the  actual  delivery  of 
the  commodity;  assuming  as  a  matter  of 
course  that,  if  actual  delivery  be  contem- 
plated the  contract  is  good,  although  botb 
parties  intended  to  speculate  upon  the  price 
at  the  delivery  date.  Hundreds  of  farmers, 
even  before  the  seed  is  in  the  ground,  sell  the 
future  crop  at  a  certain  price,  deliverable  in 
the  fall ;  they  are  speculating  upon  the  price 
at  the  delivery  date.  Can  it  be  contended  that 
for  that  reason,  taking  the  chance  of  its  go- 
ing up,  they  should  not  comply  with  their 
contract  if  it  should  go  down?  Or  one  who 
does  not  plant  a  seed  has  the  unquestioned 
right  to  risk  his  judgment  and  buy  cotton 
deliverable  at  a  future  date,  speculating  on 
the  rise ;  shall  he  be  allowed,  because  he  was 
speculating,  to  take  down  his  profits  if  there 
should  be  a  rise,  and  repudiate  his  contract 
if  there  should  be  a  decline? 

In  the  case  at  bar,  Sumner  and  Bankhead 
made  a  contract  for  the  sale  and  purchase 
of  the  land,  to  be  consummated  at  a  future 
day ;  Bankhead  paying  cash  10  per  cent,  of 
the  purchase  price,  $1,942.  There  is  not  the 
slightest  evidence  that  'Sumner  did  not  in- 
tend to  make  Bankhead  a  deed  at  the  ap- 
pointed time,  or  that  Bankhead  did  not  in- 
tend to  pay  the  balance  of  the  purchase  mon- 
ey. What  possible  difference  can  it  make  that 
Sunmer  had  bought  the  land  expecting  to 
sell  at  an  advanced  price,  was  speculating 
upon  the  rise  in  value,  or  that  Bankhead 
bought  from  Sumner  with  like  intent?  Each 
was  engaged  in  a  perfectly  legal  transaction, 
the  differentiating  element  of  actual  delivery 
being  present ;  and,  being  legal,  I  see  no  rea- 
son why  their  undertaking  should  not  be  en- 
forced. 

There  is  not  a  single  rule  in  equity  which 
the  seller  in  the  case  at  bar  has  violated,  and 
not  a  single  reason,  based  upon  equitable 
principles,  which  the  buyer  has  invoked  to 
excuse  his  compliance  with  his  contract. 

They  were  both  full-grown  men,  capable 
of  contracting;  no  complaint  is  made  that 
the  price  at  the  time  of  the  sale  was  greater 
than  the  value  of  the  property;  no  fraud, 
mistake,  misrepresentation,  undue  Induence, 
or  other  matter  of  which  equity  will  take 
cognizance  is  suggested.  The  whole  defense 
is  that  Sumner  had  been  speculating  in  land, 
which  he  had  a  perfect  right  to  do,  and  that 
Bankhead  was  embarking  upon  a  similar  en- 
terprise, which  he  also  had  a  legal  right  to 
do;    which,  of  course*  is  incompatible  with 


any  suggestion  of  illegality;  and,  if  not  il- 
legalt  a  chancellor  would  be  utterly  unable 
to  base  his  refusal  of  a  decree  for  spedflc 
performance  upon  a  single  feature  of  equi- 
table cognizance,  and  imder  these  circum- 
stances a  baseless  refusal  most  be  deemed 
arbitrary  and  capricious. 

If  therefore  the  fact  that  the  contract  was 
infected  with  the  spirit  of  speculation  does 
not  present  a  feature  of  equitable  jurispru- 
dence, because  such  a  spirit  is  entlr^y  legit- 
imate, the  facts  present  no  other  possible 
feature  of  such  Jurisprudence,  and  the  denial 
of  the  remedy  of  specific  performance  is  ab- 
solutely without  a  basis,  and  would  therefore 
be  necessarily  arbitrary  and  capridousL 

"I  am  of  opinion  that  the  contract  of  sale 
is  made  in  proper  form,  is  fair,  certain,  .upon 
suflScient  consideration,  free  from  accident,  mis- 
take or  fraud,  and  in  every  respect  lawful  and 
binding  at  this  time;  and  that  the  plaintiff  is 
entitled  to  have  specific  performance  of  the 
defendant's  agreement  for  the  purchase  of  the 
Mims'  tract"  Chancellor  Wardlaw  in  Moorer 
V.  Kopmann,  11  Rich.  Eq.  225. 

In  Lumber  Co.  ▼.  Matheson,  60  S.  C.  87,  48 
S.  E.  Ill,  it  is  held  that  in  the  absence  of 
fraud,  concealment,  ndsrepresentation,  un- 
due influence,  violation  of  confidence  reposed 
or  of  any  inequitable  conduct  on  the  part  of 
the  plaintiflT,  the  latter  is  entitled,  as  a  mat- 
ter or  right,  to  the  remedy  of  specific  per- 
formance. 

A  decree  for  the  specific  performance  of  a 
contract  is  a  matter  of  right,  when  a  proper 
case  is  presented,  although  said  to  rest  entirely 
in  the  discretion  of  the  court  That  discretion 
is  not  arbitrary  but  governed  by  fixed  rules. 
Howard  v.  Moore,  36  Tenn.  (4  Sneed)  817. 

"When  a  contract  of  which  equity  has  juris- 
diction conforms  with  certain  equitable  prin- 
ciples, which  are  quite  limited  in  number,  it  is 
as  much  a  matter  of  course,  for  a  court  of 
equity  to  decree  specific  performance,  as  for 
a  court  of  law  to  give  damages  for  breach  of 
the  contract."    36  Cyc.  650. 

"While  an  application  for  specific  perform- 
ance is  addressed  to  the  discretion  of  the  court 
nevertheless,  where  a  valid  contract  which  is 
fair  and  unobjectionable,  is  shown,  the  court  is 
bound  to  give  the  relief  sought"  Fowler  v. 
Fowler,  204  HI.  82,  68  N.  E.  414;  Baltimore 
R.  Co.  V.  Brubaker,  217  lU.  462,  76  N.  B.  523. 

"While  the  decreeing  of  specific  performance 
rests  in  the  sound  discretion  of  the  court  yet 
where  the  contract  was  fairly  made,  the  price 
reasonable,  and  no  reason  exists  for  denying 
specific  performance,  it  cannot  be  refused." 
Faraday  Co.  v.  Owens  (Ky.)  80  S.  W."1171: 
Ry.  Co.  V.  Herd  (Ky.)  14  Ky.  Law  Rep.  670. 
(Abstract) 

"Where  the  contract  is  valid,  with  no  im- 
proper or  fraudulent  actions  on  either  side,  the 
court  has  no  discretion  as  to  enforcing  specific 
performance."  Yasoo  R.  Co.  v.  So.  Ry.  Co., 
83  Miss.  746,  36  South.  74. 

"A  court  of  equity  has  no  right  to  ezerdse 
arbitrarily  its  discretion  to  withhold  or  de- 
cree specific  execution  for  the  sala  or  purchasa 
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of  land,"  and  "sncb  discretion  must  be  con- 
trolled by  established  doctrines  and  principles 
of  equity."  CoUins  v.  Thomas,  87  W.  Va.  597, 
105  S.  B.  897. 

"Generally,  where  the  contract  is  unobjec- 
tionable, it  is  as  much  a  matter  of  course  for 
a  court  of  equity  to  decree  specific  perform- 
ance, as  for  a  court  of  law  to  give  damages  for 
a  breach  of  it."    Id. 

"Where  the  parties  are  competent  to  contract 
and  have  made  an  agreement  reasonably  cer- 
tain in  all  Its  parts  and  one  which  is  not  ob- 
jectionable for  unfairness,  or  inequitable,  spe- 
cific performance  will  be  granted  as  a  matter 
of  law  and  right;  there  being  no  room  for  the 
exercise  of  judicial  discretion."  Garter  ▼. 
Schrader,  187  Iowa,  1245,  175  N.  W.  329. 

Where  a  contract  for  sale  of  land  is  rea- 
sonably certain  and  not  objectionable  for  un- 
fairness or  inequity,  there  is  no  room  for  ex- 
ercise of  judicial  discretion  as  to  whether  it 
should  be  specifically  performed;  such  per- 
formance being  a  matter  of  right  Heins  v. 
Thompson,  165  Wis.  663,  163  N.  W.  173. 

"The  discretion  of  the  court  to  compel  the 
specific  performance  of  a  contract  for  the  ex- 
change of  real  estate  is  a  sound  judicial  dis- 
cretion, controlled  by  established  principles; 
and  where  the  contract  is  not  inequitable,  and 
where  there  are  no  other  substantial  reasons 
why  it  should  not  be  executed,  the  court  may 
not  in  its  discretion  refuse  specific  perform- 
ance." Posey  Y.  Kimsey,  146  Ky.  205,  142  S. 
W.  703. 

Though  a  decree  for  specific  performance 
rests  in  the  sound  discretion  of  the  chancellor, 
it  will  be  ordered  as  a  matter  of  course  if  the 
evidence  is  sufficient  and  there  are  no  equita- 
ble considerations  against  it.  Black  t.  Miller, 
158  Iowa,  293,  138  N.  W.  535. 

"Though  specific  performance  cannot  be  de- 
manded as  a  matter  of  absolute  right,  and  it 
rests  in  sound  judicial  discretion,  yet,  where 
all  the  necessary  incidents  and  conditions  are 
proven  by  satisfactory  evidence,  the  relief 
should  be  decreed  as  a  matter  of  right,  and  not 
as  a  matter  of  favor."  Turn  Verein  Eiche  v. 
Kionka,  255  HI.  892,  99  N.  E.  684,  43  L.  B. 
A.  (N.  S.)  44. 

"Though  the  granting  of  specific  performance 
rests  in  the  discretion  of  the  chancellor,  it  must 
not  be  exercised  in  an  arbitrary  or  capricious  j 
manner,  but  is  to  be  governed  by  sound  legal  | 
rules  and  principles,  and  hence  where  a  con- 
tract to  sell  land  was  free  from  unfairness, 
over-reaching  or  over  keenness  on  plaintiff's 
part,  a  decree  denying  him  specific  performance 
should  be  reversed."  Kirkpatrick  v.  Pease, 
202  Mo.  471,  101  S.  W.  651. 

I  therefore  condtide: 

1.  That  the  remedy  of  specific  performance 
of  a  contract  for  the  sale  or  purchase  of  real 
estate  rests  in  the  discretion  of  the  chancel- 
lor. 

2.  That  that  discretion  is  a  judicial  discre- 
tion, to  be  exercised  and  applied  to  the  par- 
ticular case,  not  arbitrarily  or  capriciously, 
tmt  as  controlled  by  the  fixed  principles  of 
equity  jurisprudence. 

3.  That  unless  the  granting  of  the  remedy 


offend  one  or  more  of  these  fixed  prindples, 
the  plaintiff  has  a  legal  right  to  the  remedy. 

4.  That  the  element  of  speculation  in  a 
contract  does  not  offend  any  principle  of  equi- 
ty jurisprudence,  unless  it  can  be  character- 
ized as  a  gaming  transaction. 

5.  That  there  is  no  evidence  in  the  case 
tending  to  show  that  the  contract  in  question 
had  any  element  of  a  gaming  transaction  in  it 

6.  That  the  decree  appealed  from  should  be 
reversed,  and  the  case  remanded  to  the  cir- 
cuit court,  with  directions  to  grant  the  re- 
lief prayed  for  by  the  plaintiff. 


(119  S.  C.  102) 

FOSTER  V.  ROACH  et  al.     (No.  10874.) 

(Supreme  Court  of  South  Carolina.    April  18, 

1922.) 


Brokers  <s»J  06— Answer  to  eomplaint  of  psr- 
chaser  against  vendor's  broker  for  return  of 
deposit  insufficient  for  faJiuro  to  .siiow  ven- 
dor's abiiity  to  perform. 

Though  the  allegation  of  complaint  of  pur- 
chaser to  recover  of  vendor's  brolcer  money  de- 
posited under  contract  of  purchase  that  pur- 
chaser and  vendor  rescinded  the  contract  be 
eliminated  by  general  denial  of  the  answer,  yet 
the  answer,  setting  up  the  contract,  providing 
that  purchaser  was  to  get  possession  in  30 
days  or  money  baclE,  and  that  vendor  would 
give  possession  if  a  certain  person  would  va- 
cate, was  insufiScient  in  not  showing  that  ven- 
dor was  in  a  position  to  demand  that  the  pur- 
chaser fulfill  the  contract. 

Cothran,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  CJourt 
of  York  County;  Ernest  Moore,  Judge. 

Action  by  J.  Harry  Foster  against  R.  F. 
Roach  and  another.  From  an  order  overrul- 
ing demurrer  to  the  answer,  plaintiff  appeals. 
Reversed. 

The  answer  and  the  circuit  decree  are  as 
follows: 

Answer. 

The  defendants,  R.  F.  Roach  and  B.  S.  Kirk, 
individually  and  as  partners  tri[ding  under  the 
firm  name  of  Roach  &  Kirk,  answering  the 
complaint  of  the  plaintiff,  allege: 

(1)  That  the  defendants  deny  each  and  every 
paragraph  of  the  complaint,  except  those  spe- 
cifically admitted  hereafter. 

(2)  That  they  admit  paragraphs  1  and  4 
thereof. 

(3)  Further  answering  the  complaint,  the 
defendants  allege  that  on  the  2l8t  day  of  Jan- 
uary, 1920,  the  defendant  R.  F.  Roach  entered 
into  a  written  agreement  with  B.  H.  Johnson, 
whereby  the  said  R.  F.  Roach  was  empowered 
and  directed  to  make  sale  of  a  certain  house 
and  lot,  the  subject  of  this  action,  at  and  for 
a  stipulated  price,  and  upon  the  conditions  ex- 
pressed in  the  said  contract,  a  copy  of  which 
is  hereto  attached  and  made  a  part  of  this  an- 
swer. 
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(4)  That  on  the  22d  day  of  March,  1920,  R. 
r.  Roach,  J.  Harry  Foster,  the  plaintiff,  and 

E.  H.  Johnson  entered  into  a  written  agree- 
ment by  which  the  said  plaintiff  agreed  to  buy 
certain  real  estate  (the  subject  of  this  action), 
and  as  a  part  consideration  for  the  payment 
of  same  deposited  with  the  defendant  R.  F. 
Roach  the  sum  of  $350,  and  it  was  expressly 
stipulated  in  the  said  contract:  "The  amount 
paid  to  bind  the  obligation  is  to  be  forfeited, 
provided  the  buyer  fails  to  comply.  Said 
amount  of  forfeit  is  to  be  equally  divided  be- 
tween the  owner  of  the  property  and  the  bro- 
ker." A  copy  of  the  said  agreement  is  hereto 
attached  and  made  a  part  of  this  answer. 

(5)  That  these  defendants  allege  that,  if  any 
agreement  was*  entered  into  by  and  between 
the  plaintiff,  J.  Harry  Foster,  and  B.  H.  John- 
son, the  owner  of  the  property,  that  these  de- 
fendants were  not  parties  to  the  negotiations, 
did  not  agree  to  the  same,  and  therefore,  so  far 
aa  their  interest  is  concerned  in  the  one-half 
of  the  deposited  money,  that  they  deny  the 
right  of  the  said  parties  to  so  agree  as  to  af- 
fect the  interest  of  these  defendants. 

(6)  That  the  plaintiff  failed  and  refused  to 
comply  wiQi  the  terms  of  the  said  contract,  and 
by  reason  thereof  forfeited  the  said  $350,  the 
deposited  part  consideration  for  the  purchase 
of  the  real  estate. 

(7)  That  the  defendants  have  surrendered  to 
the  said  B.  H.  Johnson  his  one-half  of  the  said 
$350,  to  wit,  $175,  and  now  hold  the  other  half 
of  the  deposited  money  as  their  property  by 
virtue  of  the  agreement  entered  into  by  Ross 

F.  Roach,  J.  Harry  Foster,  and  B.  H.  Johnson. 
Wherefore   defendants   pray   that  the   com- 
plaint be  dismissed  with  costs. 

Decree. 

This  cause  came  on  to  be  heard  at  chambers 
upon  a  motion  made  by  the  plaintiff,  on  notice 
to  the  defendants,  for  an  order  striking  out 
the  answer  of  the  defendants  upon  the  grounds 
alleged  by  plaintiff  that  the  facts  stated  in  the 
answer  do  not  constitute  a  defense,  that  the 
allegations  of  the  answer  are  frivolous,  and 
that,  upon  the  allegations  of  the  complaint  and 
answer,  the  plaintiff  is  entitled  to  judgment 
as  prayed  for  in  the  complaint. 

Upon  consideration  of  this  motion,  the  con- 
clusion has  been  reached  that  the  same  cannot 
be  granted. 

The  averment  of  the  complaint  is  that  the 
plaintiff  entered  into  a  contract  for  the  pur- 
chase of  a  certain  house  and  lot  from  one  B.  H. 
Johnson,  such  contract  being  made  by  plaintiff 
with  the  defendants  as  brokers;  that  plaintiff 
deposited  as  part  payment  of  the  purchase 
price  the  sum  of  $350  in  the  hands  of  the  de- 
fendants; that  thereafter  the  plaintiff  and  B. 
H.  Johnson  agreed  to  rescind  the  contract  of 
sale,  Johnson  agreeing  to  accept  one-half  of 
the  $350  (so  deposited)  as  rent  for  the  premis- 
es during  the  period  in  which  the  same  had 
been  occupied  by  plaintiff  under  the  contract 
for  the  purchase  thereof;  and  that  therefore 
the  plaintiff  is  entitled  to  recover  from  the 
defendants  the  remaining  half  of  the  sum  afore- 
said, which  was  paid  over  by  him  to  the  de- 
fendants and  alleged  is  still  to  be  in  the  hands 
of  the  defendants. 

The  defendants  enter  a  general  denial,  admit- 
ting only  the  receipt  by  them  of  the  $350  paid 
by  the  plaintiff  under  the  contract,  and  that 


f$175  thereof  was  and  is  retained  by  defend- 
ants. By  way  of  defense  the  defendants  by 
answer  set  up  the  written  contract,  signed  by 
the  plaintiff,  by  the  defendant  Roach  and  by 
the  owner,  Johnson,  for  the  sale  by  Johnson, 
through  such  brokers,  to  the  plaintiff  at  a 
stipulated  price,  of  the  house  and  lot  in  ques- 
tion, in  and  by  which  contract  it  is  stipulated 
that  the  amount  paid  by  the  plaintiff  buyer  to 
bind  the  contract,  to  wit,  the  sum  of  $350,  is  to 
be  forfeited  in  the  .event  of  failure  by  the  plain- 
tiff to  comply  with  the  terms  of  the  contract  by 
paying  the  purchase -money  balance  still  due  by 
a  fixed  date,  the  written  contract  dedaring  that 
in  the  event  of  failure  to  make  such  payment 
the  sum  of  $175  of  the  money  already  paid  is 
to  be  retained  by  the  defendants  as  the  brokers 
negotiating  the  sale.  Thereupon  the  contention 
of  the  defendants  is  that  no  such  subsequent 
agreement  between  the  plaintiff  and  the  seller, 
Johnson,  by  way  of  rescission  of  the  contract 
as  alleged,  where  the  defendants  did  not  assent 
to  such  rescission,  could  in  any  way  affect  or 
defeat  the  rights  of  the  defendants  under  the 
contract  to  retain  the  sum  of  $175  here  in  ques- 
tion, the  sum  being  reasonable  compensation 
as  stipulated  in  the  contract  for  the  services  of 
the  defendants  as  brokers  in  negotiating  the 
sale. 

The  motion  now  made  must  be  refused  for 
several  reasons.  In  the  first  place,  the  de- 
fendants deny  the  allegations  of  the  plaintiff 
that  there  was  a  subsequent  rescission  of  the 
contract  as  between  Johnson  and  the  plaintiff, 
thus  raising  a  dear  issue  of  fact 

Even,  however,  if  it  were  an  admitted  fact 
that  there  was  a  resdssion  of  the  contract  as 
between  Johnson  and  the  plaintiff,  such  action 
could  not  affect  or  prejudice  the  rights  of  the 
defendants,  who  did  not  partidpate  in  or  as- 
sent thereto.  The  defendants,  as  well  as  the 
plaintiff  and  Johnson,  had  specific  duties  to 
perform  under  the  contract  and  corresponding 
rights  thereunder.  The  independent  action  of 
the  plaintiff  and  Johnson  could  not  affect  or  de- 
feat the  rights  of  the  defendants  under  the  con- 
tract By  the  terms  of  the  contract  set  out  in 
the  answer,  upon  failure  by  the  plaintiff  to  pay 
the  purchase  money  as  therein  stipulated,  it 
was  agreed  by  all  parties  that  the  sum  of  $350 
already  paid  by  the  plaintiff  should  be  divided 
equally  between  the  defendants  as  brokers  and 
the  original  owner  of  the  land,  Johnson. 

The  answer  alleges  a  failure  of  compliance  by 
the  plaintiff  at  the  date  fixed,  and,  upon  such 
failure,  the  interest  of  the  defendants  in  the 
money  here  in  question  became  a  vested  inter- 
est, which  could  not  be  defeated  by  any  agree- 
ment between  the  plaintiff  and  Johnson.  See 
31  Cyc.  1621;  89  Cyc.  1665. 

The  plaintiff,  however,  bases  his  motion  upon 
the  tiieory  that  the  $175  here  in  controversy 
must  be  regarded  as  a  penalty,  and  hence  that 
it  cannot  be  retained  by  the  defendants,  and 
that  plaintiff  consequently  has  the  right  to 
recover  it  back. 

The  question  as  to  whether  a  particular  sum 
agreed  to  be  paid  upon  breach  of  a  contract  i» 
to  be  regarded  as  a  penalty  or  as  liquidated 
damages  does  not  depend  upon  the  name  given 
it  in  the  contract,  whether  it  be  called  a  **pen- 
alty,"  a  "forfeiture,"  or  "liquidated  damages" 
in  the  contract.  The  right  of  the  parties  to 
agree  by  contract  for  the  payment  of  a  fixed 
amount  as  damages  which  will  result  to  a  par* 
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ticular  party  'from  a  breach  of  such  contract 
is  well  established  as  existing  in  all  cases 
where  the  actual  damages  which  will  result 
from  a  breach  of  the  contract  are  uncertain  and 
incapable  of  being  ascertained  definitely  by  any 
satisfactory  and  known  rule,  which  uncertainty 
arises  from  the  nature  of  the  subject  itself  or 
from  the  circumstances  of  the  particular  case. 
See  13  Cyc.  90. 

"In  order  to  determine  whether  the  sum  nam- 
ed in  a  contract  as  a  forfeiture  fop  noncompli- 
ance is  intended  as  a  penalty  or  as  liquidated 
damages,  it  is  necessary  to  look  at  the  whole 
contract,  its  subject-matter,  the  ease  or  diffi- 
culty in  measuring  the  breach  in  damages  and 
the  magnitude  of  the  stipulated  sum,  not  only 
as  compared  with  the  value  of  the  subject  of 
the  contract,  but  in  proportion  to  the  probable 
consequences  of  the  breach.'*  13  Gyc  91.  See, 
also,  8  R.  O.  L.  p.  576;   13  Gyc.  102. 

The  same  rule  is  announced  and  followed  in 
Williams  y.  Vance,  9  S.  G.  874,  30  Am.  Rep. 
26,  and  in  Lipscomb  y.  Seegers,  19  S.  G.  425. 
In  the  latter  case  this  language  is  used:  "It 
may  be  said  that,  where  the  damages  are  un- 
certain and  not  susceptible  of  ready  ascertain- 
ment, and  the  sum  fixed  upon  as  damages  is 
not  unreasonable  or  unconscionable,  in  view 
of  the  probable  damages,  and,  from  the  whole 
contract  and  surrounding  circumstances,  such 
appears  to  have  been  the  intention  of  the  par- 
ties, such  sum  will  be  treated  as  liquidated 
damages." 

Applying  these  principles  to  the  case  at  bar, 
it  appears  that  the  defendants  acted  as  brokers 
in  bringing  the  seller  and  buyer  together  and 
in  negotiating  the  sale  of  certain  premises  by 
Johnson  to  the  plaintiff;  that  an  agreement 
was  reached  between  the  parties,  whereby  the 
plaintiff,  as  buyer,  the  defendants,  as  brokers, 
and  Johnson,  as  the  seller,  agreed  that  $350 
should  be  paid  by  plaintiff  in  cash  as  part  of 
the  purchase  price  of  the  premises,  the  remain- 
der of  such  purchase  price  to  be  paid  by  plain- 
tiff at  a  fixed  date  in  the  then  future,  upon  the 
making  of  which  payment  the  conveyance  should 
be  made  by  Johnson  to  the  plaintiff;  that  it 
was  expressly  stipulated  in  the  written  agree- 
ment, signed  by  Johnson,  by  the  plaintiff  and 
by  the  defendants,  that  $175  of  the  amount  so 
paid  by  the  plaintiff  should  belong  to  and  be 
retained  by  the  defendants,  evidently  as  pay- 
ment for  the  services  of  the  defendants  in 
negotiating  the  sale  to  and  purchase  by  the 
plaintiff  of  this  property;  and  that  it  should 
be  so  retained  by  defendants,  even  if  the  plain- 
tiff should  fail  to  pay  Johnson  the  remainder  of 
the  purchase  money  as  stipulated  by  the  con- 
tract. It  is  quite  clear  that  it  would  be  very 
difficult  to  ascertain  or  determine  the  amount 
of  actual  damages  which  would  be  sustained  by 
the*  brokers  in  such  a  case  by  the  breach  of 
such  a  contract  to  purchase,  where  the  com- 
pensation of  such  brokers  depended  upon  their 
being  able  to  procure  a  purchaser  for  the  prop- 
erty ready,  able,  and  willing  to  buy  the  partic- 
ular property  at  a  price  and  on  terms  satis- 
factory to  the  seller.  The  agreement  by  plain- 
tiff that,  in  the  event  of  his  failure  to  carry  out 
his  contract,  the  sum  of  $175  here  in  question 
should  be  retained  by  the  defendants  as  com- 
pensation for  their  services,  appears  to  be  a 
reasonable  contract,  in  view  of  the  total  price 
at  which  plaintiff  contracted  to  buy  this  prop- 
erty and  in  view  of  the  time  and  labor  usuid- 
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ly  involved  and  consumed  in  the  work  of  bro- 
kers engaged  in  procuring  purchasers  for  prop- 
erty. 

It  follows,  therefore,  that  the  contract  here 
in  question  as  alleged  by  the  defendants  must 
be  held  to  be  a  valid  contract  for  the  payment 
of  a  certain  sum  as  liquidated  damages  by  the 
plaintiff  to  the  defendants,  and  that  these  alle- 
gations of  the  answer  set  up  a  valid  defense  to 
this  action. 

Even,  however,  if  the  stipulation  in  question 
could  be  construed  as  a  penalty,  such  penalty 
would  nevertheless  stand  as  security  for  any 
actual  damages  sustained  by  defendants  by 
reason  of  plaintiffs  breach*  of  his  contract  of 
purchase. 

Hence  the  motion  to  strike  out  the  allegations 
of  the  answer  must  be  refused;  and  it  is  ac- 
cordingly so  ordered. 

Dunlap  &  Dunlap,  of  Rock  Hill,  for  appel- 
lant. 
John  A.  Marlon,  of  York,  for  respcmdent 

FRASBR,  J.  The  plaintiff  brought  his  ac- 
tion against  the  defendants,  Roach  &  Kirk, 
as  copartners,  to  recover  $175,  which  he  al- 
leged was  due  him  upon  an  uncompleted  con- 
tract of  ^ale  of  a  lot  of  land  in  Rock  Hill, 
in  this  state.  The  plaintiff  alleged  that  he 
had  made  a  contract  to  buy  the  house  and 
lot  from  one  El  H.  Johnson;  that  the  con- 
tract was  made  through  the  defendants, 
Roach  &  Kirk;  that  he  paid  to  the  said 
Roach  &  Kirk,  as  agents  and  brokers  of  John- 
son, the  owner,  the  sum  of  $350  to  bind  the 
bargain;  that  the  plaintiff  and  Johnson 
agreed  to  rescind  the  contract,  but  that  the 
defendants  refused  to  return  the  sum  of 
$175;  that  the  plaintiff  is  entitled  to  a  return 
of  this  sum  and  demands  Judgment  for  the 
same. 

The  defendants  In  their  answer  set  up  that 
they  were  duly  authorized  under  a  written 
contract  to  niake  the  sale;  that  plaintiff,  E. 
H.  Johnson,  and  the  defendant  Roach  (for 
Roach  &  Kirk)  entered  into  a  written  agree- 
ment in  which  it  was  mutually  agreed  that 
the  sum  of  $350  was  forfeited  by  the  failure 
of  the  plaintiff  to  comply  with  his  contract; 
that  the  sum  of  $175  was  due  to  defendants, 
under  the  tripartite  contract,  for  the  sale  of 
the  land.  The  defendants  put  in  also  a  gen- 
eral denial. 

The  following  is  the  contract  relied  upon 
by  appellant: 

"Sales   Gontract   of  Real  Estate. 

"Ross  F.  Roach,  Broker. 

"$3,500.00.  Rock  Hill,  S.  G.,  3/22A920.- 

"Articles  of  agreement  between  Ross  F. 
Roach,  for  E.  H.  Johnson,  of  Rock  Hill,  S.  G., 
and  J.  Harry  Foster  of  Rock  HiU,  S.  G.  Ross 
F.  Roach  agrees  to  sell  and  J.  Harry  Foster 
agrees  to  buy  the  following  described  property: 
One  five-room  cottage  on  the  north  side  of  East 
Black  street,  now  occupied  by  Thackston — 
for  the  sum  of  thirty-five  hundred  dollars  for 
sound  and  unincumbered  titles  for  three  hun- 
dred and  fifty  dollars  of  purchase  price  is  ac- 
knowledged paid  to  bind  the  obligation  until 
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sound  and  nnlncambered  titles  can  be  furnish- 
ed by  the  owner  by  or  before  April  22,  1920, 
when  the  remainder  Is  to  be  paid  as  follows: 
Cash  when  papers  are  delivered.  Purchaser  Is 
to  get  possession  in  thirty  days,  or  money  back. 
''Should  any  defect  appear  in  the  titles  that 
cannot  be  corrected,  the  amount  paid  Is  to  be 
promptly  refunded  to  the  buyer  by  Ross  F. 
Roach,  broker.  The  buyer  is  to  have  the  privi- 
lege of  examining  the  titles  before  completing 
payment.  Taxes  are  to  be  paid  by  the  owner 
up  to  the  date  of  transfer  of  papers.  It  is 
understood  by  all  parties  interested  that  Ross 
F.  Roach  is  to  be  responsible  only  for  the 
amount  in  his  hands,  but  is  to  use  his  best  ef- 
forts to  see  that  the  contract  is  fulfilled  by  both 
buyer  and  seller.  The  amount  paid  to  bind 
the  obligation  is  to  be  forfeited,  provided  the 
buyer  fails  to  comply.  Said  amount  of  forfeit  is 
to  be  equally  divided  between  the  owner  of  the 
property  and  the  broker.  The  said  B.  H. 
Johnson  will  give  possession  if  Thackston 
agrees  to  vacate  the  house. 
"Witnesses:  [Signed] 

*'A.  R.  White,  for. .  .Ross  F.  Roach,  Broker. 

"B.  S.  Kirk,  for. ...  J.  Harry  Foster,  Buyer. 
for..».iE.  H.  Johnson,  Owner." 

The  plaintiff  demurred  to  the  answer,  on 
the  ground  that  it  did  not  state  a  legal  de- 
fense. (Let  the  answer  and  circuit  decree 
be  reported).  The  demurrer  was  overruled 
on  several  grounds,  and  the  plaintiff  appeal- 
ed. The  demurrer  was  overruled  because  the 
plaintiff  alleged  that  the  contract  had  been 
rescinded,  and  the  general  denial  put  that 
fact  in  issue.  It  appears  to  this  court  that 
the  real  question  is  before  the  court,  and  it 
must  at  last  be  decided  on  the  papers  now 
before  the  court,  and  it  is  not  well  to  send 
the  case  back  for  further  expensive  litigation 
that  cannot  affect  the  final  result  The  re- 
scission being  eliminated  by  the  general  de- 
nial, we  have  a  complaint  that  admits  that 
the  plaintiff  and  the  seller  had  a  contract  of 
sale.  The  answer  sets  up  a  contract  as  the 
contract  referred  to.  At  this  stage  we  must 
assume  that  the  contract  set  up  in  the  an- 
swer is  the  true  contract 

The  defendants  have  in  their  possession 
$175,  which  they  claim  the  right  to  hold  un- 
der that  contract  and  the  allegations  of  the 
answer.  Let  it  be  assumed  that  the  money 
I)aid  is  in  the  nature  of  liquidated  damages. 
The  defendants  must  show  that  the  seller 
and  his  agents,  the  respondents,  are  in  a  po: 
sition  to  demand  of  the  buyer  that  he  shall 
fulfill  his  contract.  The  contract  says:  **Pur* 
chaser  is  to  get  possession  in  thirty  days  or 
money  back."  It  says  further:  "The  said 
E.  H.  Johnson  will  give  possession  if  Thack- 
ston agrees  to  vacate  the  house."  The  an- 
swer does  not  allege  that  the  seller  was  in 
a  position  to  tender  possession  within  80 
days,  or  up  to  the  time  of  the  service  of  the 
answer.  The  contract  further  provides  that 
Roach  "is  to  use  his  best  efforts  to  see  that 
the  contract  is  fulfilled  by  both  buyer  and 
seller."  There  is  no  allegation  of  any  effort 
on  the  part  of  the  respondents  to  secure  a 


fulfillment  of  the  contract  by 'either  party 
Roach  was  the  admitted  agent  of  the  seller. 
The  answer  so  states  and  sets  up  his  writ- 
ten contract  It  is  true  this  contract  pro- 
vides for  a  division  of  the  fund  between  the 
principal  and  agent,  but  the  buyer  was  not 
concerned  in  that  division,  whether  the  con- 
tract was  fulfilled  or  not  The  only  clause 
In  the  contract  that  connected  the  buyer  with 
the  agent  of  the  seller  was  that  Roadi  was 
"to  use  his  best  efforts  to  see  that  the  con- 
tract was  fulfilled  by  both  buyer  and  seller.** 
The  answer  sets  up  no  ^ort  to  accomplish 
anything  for  the  buyer. 

The  respondents  have  their  contract  with 
their  principal,  the  seller,  and  their  remedy, 
if  any,  is  against  their  principaL 

The  order  appealed  from  is  reversed.  This 
does  not  preclude  an  amendment  if  the  cir- 
cuit court  sees  fit  to  allow  it 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 

OOTHRAN,  J.  (dissenting).  I  agree  fully 
with  the  very  clear  and  convincing  decree  of 
the  circuit  judge  and  think  that  it  should  be 
afiSrmed. 

The  controversy  has  arisen  over  the  terms 
of  a  written  contract  for  the  sale  by  one  E. 
n.  Johnson  through  his  agents,  Roach  & 
Kirk,  of  a  house  and  lot  to  the  pUintift  The 
agreed  price  was  $3,600,  payable  |350  cash, 
and  the  remainder  at  stated  times.  The  con- 
tract provides  that,  if  the  buyer  d^aintiff) 
failed  to  comply  with  the  terms  of  the  con- 
tract, the  cash  payment  of  $350,  "the 
amount  paid  to  bind  the  obligation,"  should 
be  forfeited  and  equally  divided  between  the 
owner  of  the  property  (Johnson)  and  the 
broker  (Roach),  acting  apparently  for  his 
firm  (Roach  &  Kirk). 

This  contract  was  signed  by  the  three  par- 
ties interested,  Foster,  Roach,  and  Johns<Hi, 
the  buyer,  the  broker,  and  the  seller,  and 
each  of  them  was  of  course  bound  by  the 
terms  thereof,  appropriate  to  their  several 
obligations. 

The  complaint  alleges  that  subsequently  to 
the  making  of  the  contract  Foster,  the  buy- 
er, and  Johnson,  the  seller,  by  mutual  agree- 
ment, rescinded  the  contract  of  sale,  John- 
son accepting  $175,  one-half  of  the  initial 
cash  payment  of  $350,  on  account  of  five 
months*  rent  of  the  premises.  It  does  not 
allege,  and  we  must  assume  that  such  was 
not  the  fact,  that  the  broker  was  consulted 
as  to  this  rescission  or  that  his  inteiest  in 
the  so-called  forfeit  was  considered  at  all. 
The  plaintiff  appears  to  have  been  careful 
in  concluding  the  interest  of  Johnstm  there- 
in, but  indifferent  to  that  of  the  brokers, 
which  was  identical  with  that  of  Johnson. 
and  expressly  made  so  by  the  signature  of 
the  plaintiff  to  the  tripartite  agreement 

The  defendants  in  their  answer  deny  the 
allegation  of  the  complaint  that  there  had 
been  a  rescission  of  the  contract  as  between 
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the  plaintur  and  Jobnson,  and  claim  the  ben- 
efit of  the  provision  In  the  contract  that,  If 
the  plaintiff  f^Ued  to  comply  with  Ms  con- 
tract, they  should  be  entitled  to  one-half  of 
the  Initial  payment  agreed  to  be  forfeited. 

It  does  not  make  a  particle  of  difference 
how  It  came  about  that  the  plaintiff  failed 
and  refused  to  comply  with  his  contract,  if, 
as  a  matter  of  fact,  admitted  by  the  answer, 
he  did  so  fall  and  refuse.  It  might  have  oc- 
curred, and  doubtless  It  did  occur,  as  the 
plaintiff  declares,  by  a  rescission  of  the  con- 
trifct  by  agreement  between  him  and  John- 
son; but  the  defendants  were  not  parties  to 
that  agreement,  and  their  rights  could  not 
be  bartered  away  by  the  plaintiff  and  John- 
son, both  of  whom  by  contract  fixed  what 
those  rights  were.  Or  it  might  have  occur- 
red, If  the  defendant's  denial  of  a  rescission 
be  established,  by  the  failure  and  refusal  of 
the  plaintiff  to  comply.  In  either  event,  the* 
d^endants  are  entitled  to  what  the  contract 
gives  them. 

It  must  be  assumed  that  the  brokers  gave 
value  received  for  their  services;  at  least  the 
plaintiff  Is  In  no  position  to  dispute  that  fact 
after  having  agreed  to  the  measure  of  their 
compensation  and  how  it  was  to  be  paid  by 
signing  the  contract  in  the  event  of  his  fail- 
ure to  comply. 

The  plaintiff  settled  with  Johnson  by  ap- 
plying his  half  of  the  $350  to  the  rent  of  the 
premises  for  five « months.  Johnson  received 
therefor  no  more  than  the  rent,  nothing  un? 
der  the  contract.  The  plaintiff  would  settle 
with  the  brokers  for  the  same  $175  with 
which  Johnson  was  satisfied.  If  It  required 
a  new  contract  to  settle  with  Johnson,  why 
did  It  not  require  a  new  contract  to  settle 
with  the  brokers,  who  had  an  equal  interest, 
by  the  plaintilTs  express  agreement,  in  the 
$350? 

In  any  aspect  of  the  case,  the  order  over- 
ruling the  demurrer  was  right,  and  should 
be  sustained. 

(153  Ga.  306) 
HOOPER   et  al.  V.   RUCKER.      (No.   2982.) 

(Supreme  0>urt  of  Georgia.    April  17,  1922.) 

(8yUahu9  hy  the  Court.) 

1.  Sufflcienoy  of  evidence. 

The  verdict  is  supported  by  evidence. 

2.  Appeal  and  error  ^=a»2 1 6 (2)— Instruction  as 
to  defendant's  demand  for  reformation  held 
not  reversible  error. 

The  excerpts  from  the  charge  on  which 
error  is  assigned  do  not  show  caase  for  the 
grant  of  a  new  trial. 

Eirror  from  Superior  C!ourt,  Forsyth  Ck>iin- 
ty;   D.  W.  Blair,  Judge. 

Action  by  G.  C.  Rucker  against  G.  M.  Hoop- 
er and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Afilrmed. 


C.  O.  Rucker  filed  a  petition  against  G.  M. 
Hooper  and  Mallnda  Worley,  alluring  that 
the  defendants  were  jointly  indebted  to  him 
In  the  sum  of  $1,961.42  principal,  together 
with  Interest  and  attorney's  fees,  on  a  note 
given  for  the  purchase  of  land.  The  de- 
fendant Worl^  filed  an  answer  In  which  she 
denied  that  the  def^idants  were  jointly  In- 
debted In  the  sum  named;  and  alleged  that, 
while  the  defendants  purchased  the  tract  of 
land  from  the  petitioner  fbr  the  sum  of 
$3,600,  each  of  the  defendants  was  liable  for 
only  one-half  the  amount,  and  that  neither 
was  bound  for  the  amount  due  by  the  other ; 
that  she  Is  72  years  of  age,  old,  infirm,  igno- 
rant, and  unable  to  read  or  write;  that  she 
Is  a  widow  without  children,  having  lived  in 
another  state  until  about  one  year  ago,  when 
she  came  to  reside  in  Georgia  with  the  other 
defendant  and  his  wife,  the  latter  being  her 
niece;  that  she  Is  Ignorant  of  law,  without 
business  experience,  and  that  she  had  about 
$1,800,  the  same  being  all  of  her  life  savings 
and  all  of  her  property,  with  no  prospect  or 
probable  chance  of  adding  to  the  same,  since 
she  is  uuable  to  work;  that  her  eyesight  Is 
bad,  and  she  is  Infirm  bodily  and  mentally; 
that  the  Interests  of  the  defendants  in  the 
purchase  of  the  property  were  separate; 
that  defendant  did  not  agree  to  be  In  any  way 
responsible  for  the  debt  of  her  codefendant,. 
and  this  was  so  understood  by  all  parties; 
that  she  at  one  time  paid  the  petitioner  $400 
in  gold,  and  $1,192.78  at  a  later  date  on  her 
contract;  that  there  is  still  due  by  her  the 
sum  of  $107.22 ;  that  she  is  ready  and  willing 
to  pay  the  balance  due  by  her  If  petitioner 
will  make  her  a  deed  to  the  one-half  undivid- 
ed interest  in  the  land,  according  to  her  con- 
tract ;  that  the  note  and  bond  for  title  were 
prepared  or  caused  to  be  prepared  l^  plain- 
tiff ;  that  she  did  not  read  or  have  the  same 
read  over  to  her ;  that  her  signature  to  the 
note  was  made  by  mark,  she  being  imable  to 
write ;  that  she  made  the  aforesaid  payments 
in  utter  Ignorance  of  the  terms  of  the  note 
and  bond{  that  the  plaintiff  took  advantage 
of  her  Ignorance,  Illiteracy,  and  lack  of  busi- 
ness experience  and  capacity,  and  thus  over- 
reached her,  and  therefore  the  acts  as  here- 
tofore alleged  were  fraudulent  and  contrary 
to  equity  and  good  conscience,  and  the  note 
and  bond  were  void;  and  that,  having  re- 
fused to  carry  out  the  contract  and  agreement 
as  made  heretofore,  the  plaintiff  has  rescind- 
ed the  original  contract.  The  defendant 
prays  for  a  judgment  against  the  plaintiff 
for  the  amount  already  paid  to  her,  and  that 
she  have  a  special  lien  uixm  the  land  de- 
scribed In  the  bond  for  title,  and  for  general 
relief.  The  other  defendant  adopts  the  an- 
swer made  by  Mrs.  Worley.  The  case  pro- 
ceeded to  trial,  and  a  verdict  was  returned  in 
favor  of  the  plaintiff  for  the  amount  sued 
for,  with  Interest,  but  without  attorney's  fees. 


^=;»For  other  eases  see  eame  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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The  defendants  moved  for  a  new  trial,  the 
motion  was  overruled,  and  they  excepted. 

Geo.  r.  Gober,  of  Atlanta,  and  G.  B.  Walk- 
er, of  Alpharetta,  for  plaintiffs  in  error. 

J.  P.  Brooke,  of  Alpharetta,  for  defendant 
in  error. 

GILBEBT,  J.  [111.  The  motion  for  a  now 
trial  consists  of  the  general  grounds,  and  two 
grounds  assigning  error  on  portions  of  the 
Judge's  instructions  to  the  jury.  The  evi- 
dence was  sharply  conflicting.  The  evidence 
on  behalf  of  the  defendant  Malinda  Worley 
showed  a  pitiable  case  of  an  old,  illiterate 
woman,  infirm  in  body  and  mind,  having  been 
overreached  in  a  land  trade,  and  having  at- 
tached, by  her  mark,  her  name  to  contracts, 
the  import  and  legal  obligations  of  which  she 
did  not  understand.  She  is  a  widow  without 
children,  practically  a  stranger  in  a  strange 
land,  having  lately  come  to  the  state  of 
Georgia  to  reside  with  her  niece,  the  wife  of 
the  codefendant,  bringing  with  her  the  fruits 
of  her  labors  for  a  lifetime,  aggregating  the 
meager  sum  of  $1,800.  With  no  prospect  of 
ever  acquiring  more  she  was  anxious  to  in- 
vest it  in  a  small  piece  of  farm  land  where 
she  might  be  sure  of  possessing  a  home  for 
her  few  remaining  years.  After  paying  the 
petitioner  practically  all  of  the  money  she 
had,  significantly  including  $400  in  gold,  she 
found  that  according  to  the  contract  as  writ- 
ten she  was  obligated  jointly  with  the  other 
defendant  for  a  sum  double  the  amount  she 
possessed,  with  no  means  of  paying  the  re- 
mainder. While  alleging  her  willingness  to 
complete  the  payment  of  the  $1,800  in  her 
own  behalf,  upon  condition  of  receiving  a 
deed  to  an  undivided  half  interest  In  the  land, 
she  sought  to  be  relieved,  for  the  reasons 
above  stated,  from  the  obligation  to  pay  the 
other  half,  which  she  insisted  was  diie  solely 
by  her  codefendant.  The  evidence  for  the  pe- 
titioner showed  that  both  of  the  defendants 
fully  understood  that  the  contract  was  a 
joint  one  in  which  both  defendants  were  re- 
sponsible for  the  entire  amount  of  the  pur- 
chase price  agreed  upon,  and  that  both  fully 
understood  the  contents  and  legal  obligations 
of  the  written  instruments  comprising  the 
contract.  As  to  Hooper  the  evidence  demand- 
ed a  verdict  for  the  plaintiff ;  and  as  to  Mrs. 
Worley  it  authorized  the  verdict,  and,  as  ren- 
dered, it  has  the  approval  of  the  trial  judge. 

[21  2.  The  criticisms  upon  the  charge  do 
not  show  any  material  or  substantial  errors 


of  law.  AH  of  the  special  grounds  of  the 
motion  for  a  new  trial  complain  that  the 
issues  raised  by  the  defendant  Mrs.  Worley 
were  not  sufilciently  covered  in  the  charge  of 
the  court  to  the  jury.  It  is  only  necessary 
to  refer  in  detail  to  one  of  these,  which  is 
that  the  court  did  not  instruct  the  jury  in 
regard  to  Mrs.  Worley's  amended  answer 
praying  for  a  reformation  of  the  bond  for 
title  and  the  note  sued  on.  Hie  charge  to 
the  jury  included  the  following: 

"She  (Mrs.  Worley)  amended  her  pleadings, 
in  which  she  says  she  is  able,  ready,  and  will- 
ing to  carry  cot  her  contract  as  originally 
agreed  to  by  her,  and  prays  the  .court  if  it 
shonld  bold  that  said  note  and  bond  are  not 
void,  that  the  same  be  reformed  so  as  to  speak 
the  real  trade;  that  is,  that  she  contracted  and 
agreed  to  buy  a  one-half  undivided  interest  in 
the  said  land,  that  she  did  not  agree  to  make 
a  note  for  the  entire  purchase  price  or  to  go 
surety  for  her  codefendant  for  his  part  of  the 
purchase  money,  and  that,  on  payment  of  the 
balance  of  the  one-half  of  the  purchase  money, 
that  the  plaintiff  be  decreed  to  make  her 
a  title  or  warranty  deed  to  one-half  undivided 
interest  in  the  land."  (The  court  instructed 
the  jury  to  return  a  verdict  against  the  de- 
fendant Hooper.)  'The  case  now  goes  to  you 
to  find  what  the  truth  is  between  the  plaintiff 
here  and  Mrs.  Worley,  and  reach  a  verdict  that 
will  express  the  truth  of  the  case.  *  *  * 
If  the  defendant  here,  Mrs.  Worley,  has  carried 
the  burden  and  shown  to  you  that  the  contract 
made,  that  the  promissory  note  that  she  signed, 
was  not  the  contract  that  she  made  for  the 
purchase  of  this  land,  that  she  made  a  contract 
whereby  she  was  to  assume  liability  for  only 
one  half  of  the  purchase  price,  and  she  was 
to  have  a  bond  for  title  to  one-half  undivided 
interest  in  this  property,  and  also  at  the  tune 
she  signed  the  promissory  note  sued  upon  she 
believed  or  understood  that  the  note  that  she 
was  signing  was  for  one  half  of  the  purchase 
money  and  not  for  all  of  the  purchase  money, 
and  that  she  was  getting  a  bond  for  title  for  a 
half  interest,  why,  then  she  would  not  be  liable 
to  the  plaintiff  for  the  balance  of  the  purchase 
money,  but  would  be  liable',  under  her  equita- 
ble plea  here,  for  the  balance  of  one-half  of  the 
purchase  price  of  this  land." 

While  the  charge,  in  this  regard,  might 
have  been  more  aptly  stated,  in  the  absence 
of  a  timely  written  request,  and  in  view  of 
the  fact  that  the  jury  found  against  these 
contentions  of  the  defendant  Mrs.  Worley, 
the  same  does  not  constitute  reversible  error. 

Judgment  afilrmed. 

All  the  Justices  concur. 


Gft.) 

(153  Qa.  276) 

NEAL  V.  NEAL.    (No.  2915.) 


NEAL  y.  NEAIi  903 

(111  S.B.) 

Error  from  Superior  Ck>urt,  QIascock  Coun- 
ty; B.  T.  Shurley,  Judge. 


(Supreme  Court  of  Georgia.    April  14,  1922.) 

(SyUabiu  5y  the  Court.) 

1.  Appeal  and  error  ^=»843(1)— Rulings  on  Is- 
sue decided  In  favor  of  complaining  party 
not  considered. 

The  verdict  and  decree  being  against  tlie 
prayer  for  cancellation,  it  is  useless  to  pass  up- 
on the  special  grounds  of  the  motion  for  a  new 
trial  which  complain  of  rulings  adverse  to  mov- 
ant on  that  issue.  Likewise  it  is  useless  to  rule 
upon  the  same  issue  raised  by  demurrer  and 
exception  preserved. 

2.  Pleading  <8=ae04 (3) —Petition  held  to  state 
cause  of  action  for  some  equitable  reiief,  and 
not  subject  to  general  demurrer  as  a  whole. 

The  petition  was  sufScient  to  set  out  a 
cause  of  action  for  some  equitable  relief.  The 
general  demurrer  to  the  petition  as  a  whole 
was  properly  overruled. 

3.  Contracts  ^=»I9I,  215(1)— Grantee,  under 
deed  reserving  reasonable  support,  bound  to 
account  therefor  so  long  as  she  retains  pos- 
session. 

The  deed  conveys  a  fee-simple  title  to  the 
grantee  named  therein,  reserving  to  the  grantor 
during  his  natural  life  *'a  reasonable  support" 
out  of  the  property.  Where  the  grantee  in 
such  deed  takes  and  retains  possession  of  the 
property  and  the  rents  and  profits  arising  there- 
from, said  grantee  is  bound  to  account  for 
such  "reasonable  support*'  during  the  life  of 
tike  grantor,  so  long  as  the  grantee  retains  such 
possession. 

4.  Contracts  <s»i9l,  2I5(I>— Grantee,  under 
deed  reserving  reasonaJHe  support,  not  bound 
to  retain  possession  and  account  for  reasona- 
ble support;  bound  to  account  for  reasona- 
ble support  so  long  as  she  retains  possession. 

Where,  as  in  this  case,  according  to  the  un- 
disputed evidence,  the  grantor  and  the  grantee 
were  husband  and  wife,  living  together  as  such 
on  the  land,  cultivating  it  as  a  farm,  and  using 
the  personal  property  as  incident  thereto,  un- 
der the  terms  of  the  deed  the  grantee  was  not 
obligated  to  retain  possession  of  the  property. 


Suit  by  D.  H.  Neal  against  J[.  B.  NeaL 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed,  with  directions. 

The  petiticm,  alleged,  in  substance,  that 
petitioner,  D.  H.  Neal,  is  70  years  old,  and 
defendant,  Josie  B.  Neal,  his  wife,  is  85; 
that  after  the  death  of  petitioner's  first 
wife  he  became  addicted  to  the  excessive 
use  of  Intoxicants;  that  subsequently  to  his 
marriage  to  defendant  he  endeavored,  upon 
advice  of  his  physician,  to  discontinue  the 
use  of  whisky,  his  health  and  mental  facul- 
ties having  become  greatly  impaired;  that, 
notwithstanding  the  advice  of  the  physician 
and  his  endeavors  in  this  direction,  the  de- 
fendant would  order  and  keep  In  their 
home  and  offer  and  give  liquor  to  him ;  that 
during  this  time  she  was  continually  per- 
suading petitioner  to  convey  to  her  his  prop- 
erty; that  on  May  17,  1915,  the  defendant 
gave  to  petitioner,  immediately  after  he 
arose,  a  large  drink  of  whisky,  and  shortly 
thereafter  carried  him  to  Gibson,  Ga.,  the 
defendant  driving  the  horse;  that  before 
leaving  their  home  defendant  offered  peti- 
tioner one  or  more  drinks,  which  he  drank; 
that  on  said  date,  being  powerless,  because 
of  his  weakened  and  enfeebled  condition,  to 
resist  the  importunities  of  defendant,  peti- 
tioner yielded  and  did  make  a  deed,  convey- 
ing to  the  d^endant  a  described  tract  of 
land  containing  some  125  acres,  and  personal 
property  of  the  value  of  approximately  $1,- 
000,  but  coutaining  the  provision  that,  ''It 
is  understood  that  I  am  to  have  a  reasonable 
support  out  of  my  estate  during  my  natural 
life;*'  that  at  the  time  of  the  execution  of 
this  deed  because  of  the  weakened  condition 
above  described,  and  his  intoxication,  which 
the  defendant  was  Instrumental  in  produc- 
ing, he  was  incapacitated  to  make  a  free  and 
voluntary  disposition  of  his  property;  that 
immediately  afterward  the  defendant  began 


to  manage  the  same  and  to  account  for  the  I  to  abuse  and  mistreat  petitioner,  and  finally, 


reasonable  support  of  the  husband  out  of  the 
rents  and  profits,  but  if  the  grantee  did  retain 
ezdusive  possession  and  management  of  such 
property,  and  did  retain  the  rents  and  profits 
arising  therefrom,  she  is  bound  to  account  to 
the  grantor  out  of  the  proceeds  for  a  reasona- 
ble support  according  to  the  terms  of  the  con- 
veyance. 

&  SufRciency  of  evidence. 

Applying  the  principles  announced  above, 
the  evidence  authorized  the  verdict  and  judg- 
ment against  the  defendant  and  in  favor  of  the 
plaintiff  for  the  sum  -of  $400,  less  $50  paid  by 
the  defendant  as  a  support  for  the  year  1920. 
The  judgment  overruling  the  motion  for  a 
new  trial  will  be  affirmed,  with  direction  that 
the  decree  be  reformed  by  striking  therefrom 
all  portions  except  for  a  money  judgment  such 
as  we  have  held  to  be  authorized  by  the  evi- 
dence. 


in  September,  1919,  moved  from  his  room  and 
refused  to  continue  the  marital  relation; 
that  in  December,  1919,  being  unable  to  en- 
dure her  treatment,  he  moved  from  the 
place,  and  has  not  lived  with  her  since;  that 
subsequently  to  the  making  of  the  deed  above 
described  the  defendant  incumbered  the 
property  by  a  deed  to  secure  a  loan  of  $1,500; 
that  she  had  paid  uo  part  of  this  loan ;  that 
she  was  incurring  other  liabilities;  and  that 
he  had  an  Interest  in  the  land  to  the  extent 
of  his  support  The  prayers  were  that  the 
deed  made  by  petitioner  be  delivered  up  and 
canceled,  and  that  his  title  to  the  property 
be  re-established;  that  he  have  a  decree  fix- 
ing for  himself  a  fair  proportion  of  the  rents 
and  profits  of  the  land  and  personal  property 
for  his  support ;  that  a  receiver  be  appointed 
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for  Bald  property,  with  direction  to  impound 
the  proceeds,  less  a  reasonable  support  for 
nimself  and  the  defendant,  for  the  purpose  of 
discharging-  the  incumbrance  placed  upon  the 
property  by  defendant;  that  defendant  be 
enjoined  from  disposing  of  the  income  from 
said  property,  except  for  the  reasonable  sup- 
port of  herself  and  petitioner,  the  same  to  be 
applied  to  the  discharge  of  the  incumbrance, 
and  for  general  relief. 

The  defendant  demurred  to  the  petition, 
upon  the  grounds:  (a)  That  it  does  not  al- 
lege that  petitioner  had  tendered  back  to 
defendant  the  benefits  he  received  under 
the  deed  which  he  seeks  to  have  canceled, 
and  he  is  therefore  seeking  the  aid  of 
a  court  of  equity  without  offering  to  do 
equity,  and  his  petition  should  be  dis- 
missed; and  that  the  allegations  of  the  peti- 
tion show  that  since  executing  and  deliver- 
ing the  deed  he  has  ratified  the  same,  and 
therefore  has  no  legal  or  equitable  cause  for 
its  cancellation;  (b)  that  petitioner  has  an 
adequate  remedy  at  law;  (c)  that  the  facts 
alleged  do  not  warrant  the  granting  of  in- 
junction and  appointment  of  receiver  as 
prayed.  These  demurrers  were  overruled, 
and  error  is  assigned  upon  exceptions  taken 
pendente  lite. 

The  trial  of  the  case  resulted  in  the  find- 
ing by  the  jury  that  the  deed  should  not  be 
canceled;  that  from  the  Income  from  the 
property  petitioner  should  receive  $400  per 
year  from  February  1,  1920,  less  $50,  which 
had  been  paid  since  February  1,  1920.  The 
court  entered  a  decree.  A  motion  for  a  new 
trial  filed  by  the  defendant  was  overruled, 
and  she  excepted. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error. 

B.  P.  &  J.  Cecil  Davis,  of  Warrenton,  for 
defendant  In  error. 

QIIiBERT,  J.  Judgment  affirmed,  with 
direction.    All  the  Justices  concur. 

(153  Ga.  801)  " 

KITE  V.  VICKERY  et  ox. 

VICKERY  et  ux.  v.  KITE. 

(Not.  2989,  2990.) 

( Supreme  Court  of  Georgia.    April  14,  1922.) 

(Syllabus  hy  the  Court,) 

I.  Spedflo  performance  «=9l  14(1)— Petition  by 
purchaser  to  have  right  to  deed  eetabllshed 
held  sttfRcieNt. 

The  court  did  not  err  in  overruling  the  gen- 
eral demurrer  to  the  petition. 


2.  Speclflo  performance  ^=»  123— Nonsuit  im- 
proper when  petition  sufficient  and  sustained 
by  evidenoe. 

The  evidence  being  sufficient  to  authorize 
a  verdict  in  behaU  of  the  plaintiff,  the  court 
erred  in  granting  a  nonsuit. 


(Additkmdl  Syllahut  Ip  Bditarial  Staff  J 

3.  Vendor  and  purehaser  ^ssil  70— Whether  ao- 
tual  money  tendered  Immaterial  when  tender 
refused  on  other  grounds. 

Where  the  refusal  of  a  tender  of  payment 
under  a  bond  for  title  was  not  placed  upon  any 
dispute  as  to  the  amount  tendered,  the  manner 
of  the  tender,  etc.,  but  upon  the  vendor's  ab- 
solute refusal  to  abide  by  the  bond  for  title, 
it  was  immaterial  whether  the  actual  money  in 
legal  tender  was  handed  or  shown  to  the  ven- 
dor. 

4.  Vendor  and  purchaser  ^=»1 70— Tender  and 
rejection  equivaleht  te  oompilaaoe  with  bond. 

A  tender  of  a  payment  under  a  bond  for 
title  and  its  absolute  rejection  by  the  vendor 
was  equivalent  to  a  compliance  by  the  purchas- 
er with  the  terms  of  the  bond. 

5.  Vendor  and  purchaser  «=:»98— Reetoratlon 
essential  to  reeolssion. 

Where  the  parties  to  a  bond  for  title  have 
not  themselves  agreed  and  prescribed  the  right 
of  rescission  and  the  drcumstances  under  which 
it  is  to  be  exercised,  restoration  of  the  amount 
paid  must  be  made  by  the  vendor  upon  re- 
scission of  the  contract. 

Error  from  Superior  Ck>urt,  Campbell 
Goimty;  J.  B.  Hutcheson,  Judge. 

Action  by  J.  O.  EUte  against  T.  J.  Vldcery 
and  wife.  Judgment  of  nonsuit,  and  i^in- 
tiff  brings  error,  and  defendants  bring  a 
cross-bill  of  exceptions.  Beversed  on  the 
main  bill,  and  affirmed  on  the  cross-bill. 

J.  G.  Kite  filed  a  petition  against  T.  J. 
Ylckery  and  his  wife,  Mrs.  L.  M.  Vickery, 
alleging  in  substance  as  follows:  On  Sep- 
tember 27,  1916,  T.  J.  Ylckery  executed  to 
A*  F.  Copeland  and  J.  W.  Shuford  a  bond 
for  title  to  described  property.  On  Novem- 
ber 18,  1918,  Ck>i)eland  and  Shuford  trans- 
ferred said  bond  to  petitioner.  The  consid- 
eration for  the  transfer  was  paid  to  Copeland 
and  Shuford  on  November  17,  1917;  but,  ow- 
ing to  the  absence  of  Shuford,  the  transfer 
was  not  actually  signed  until  the  date  named 
above.  Ylckery,  on  executing  the  bond  to 
Copeland  and  Shuford,  delivered  constructive 
possession  of  the  property  and  rented  the 
same  by  giving  his  note  for  the  sum  of  $200 
as  rent  for  the  year  1917,  and  paid  said  nota 
Before  taking  the  transfer  of  the  bond,  peti- 
tioner went  upon  the  place  and  stated  to 
Ylckery,  in  the  presence  and  hearing  of  Mrs. 
Ylckery,  that  he  contemplated  purchasing 
the  bond  for  title  to  the  place;  and  Ylckery 
said  that  Copeland  and  Shuford  would  fall 
to  pay  for  the  place,  and,  if  so,  he  would  sell 
the  place  to  Kite  for  a  less  sum ;  but  neither 
Ylckery  nor  his  wife  made  any  objection  to 
petitioner  purchasing  from  Oopeland  and 
Shuford,  and  Mrs.  Ylckery  made  no  claim  to 
the  property.  On  November  15,  1917,  the 
date  when  the  first  purchase-money  note  f^U 
due,  petitioner  tendered  to  Ylckery  the  full 
amount  thereof,  but  Ylckery  refused  to  ac- 
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cept  It,  and  refused  to  cany  out  tlie  terms 
ixt  the  bond  for  title.  This  tender  was  made 
after  the  trade  had  been  made  with  Gopeland 
and  Shuford  for  the  transfer  of  the  bond  for 
title,  but  before  the  same  had  actually  been 
signed.  Copeland,  one  of  the  vendees  named 
in  the  bond  for  title,  went  with  petitioner  to 
Yickery  when  the  tender  of  the  amount  due 
was  made  to  Yickery.  Petitioner  notified 
Vickery  that  the  latter  would  be  allowed  to 
remain  in  possession  as  a  tenant,  and  that 
petitioner  would  demand  $200  rent  for  the 
year  1018.  Vickery  remained  in  possession, 
and  is  due  petitioner  said  sum.  In  the  fall 
of  the  year  1918,  petitioner  notified  Vickery 
that,  if  he  remained  on  the  place  during  the 
year  1919,  he  would  charge  him  as  rent  five 
bales  of  cotton ;  and  Vickery  did  remain  on 
said  place  during  the  year  1919.  and  is  due 
your  petitioner  said  rent.  In  the  fall  of  the 
year  1910,  petitioner  took  out  a  distress  war- 
rant against  Vickery  for  paid  rent,  to  which 
Vickery  filed  a  counter  afildavlt,  and  the  is- 
sue thereon  Is  still  pending  in  court ,  Vick- 
ery remained  on  the  premises  during  the 
year  1920,  without  making  any  new  contract, 
and  is  due  petitioner  five  bales  of  cotton  for 
that  year ;  and  it  was  agreed  by  counsel  that 
the  issue  made  on  the  distress  warrant  be 
merged  and  tried  together  with  this  case. 

Petition  further  alleges  that  while  Mrs. 
Vickery  had  full  knowledge  of  the  sale  of 
the  land  to  Gopeland  and  Shuford  and  the 
transfer  of  the  bond  for  title,  nevertheless 
she  now  claims  that  on  August  8,  1915,  her 
husband  conveyed  the  land  to  her  for  a  con- 
sideration of  $500.  On  December  8,  1917, 
such  a  conveyance  was  placed  on  the  records. 
Petitioner  alleges  that  Mrs.  Vickery  is  es- 
topped from  claiming  the  land,  because  she 
saw  and  permitted  him  to  purchase  it  with- 
out disclosing  her  secret  equity ;  and  for  the 
further  reason  that,  as  petitioner  believes, 
the  deed  made  by  Vickery  to  his  wife  was 
dated  back  and  made  for  the  purpose  of  hin- 
dering and  delaying  petitioner  and  prevent- 
ing him  from  obtaining  specific  performance 
of  the  contract.  Mrs.  Vickery  also,  on  De- 
cember 28,  1917,  executed  to  J.  M.  Hogan  a 
mortgage  on  the  land,  and  had  the  same  re- 
corded. The  bond  for  title  attached  to  the 
petition  is  in  the  usual  form,  and  the  consid- 
eration named  therein  is  $3,i25,  to  be  paid  as 
follows:  $325  cash,  the  receipt  whereof  is 
acknowledged,  and  nine  consecutive  annual 
payments  of  $300  each  on  the  15th  day  of 
November,  1917,  and  each  year  thereafter 
until  the  15th  day  of  November,  1927,  when, 
$100  is  to  be  paid,  with  interest  at  the  rate 
of  8  per  cent  The  only  reference  to  the 
failure  on  the  part  of  the  vendees  to  pay  the 
purchase  money  is  as  follows: 

"On  failure  of  the  said  parties  of  the  second 
part  to  pay  the  said  sums  of  money  or  either 
of  them  at  the  time  specified,  then  the  said 
obligation  to  be  void  and  of  no  effect"* 


The  prayers  of  the  petition  are:  (1)  That 
it  be  decreed  that  T.  J.  Vickery  has  title  to 
the  property,  and  that  petitioner  as  holder  of 
the  bond  is  entitled  to  a  deed  from  said  Vick- 
ery  upon  payment  of  the  purchase  money 
named  therein.  (2)  For  a  judgment  against 
Vickery  for  the  rental  alleged  to  be  due,  and 
that  said  sums  recovered  as  rent  be  applied 
to  the  purchase  money  due  on  said  notes  set 
out  in  the  bond  for  title.  (8)  That  Vickery 
be  decreed  to  be  petitioner's  tenant  and  ac- 
countable to  him  for  rents  and  for  general 
relief  and  process. 

To  the  petition  the  defendants  interposed 
the  following  demurrer:  "That  said  petition 
sets  forth  no  cause  of  action  and  is  insuffi- 
cient in  law."  The  answer  admits  the  exe- 
cution of  the  bond  for  title  to  Copeland  and 
Shuford,  but  it  denies  that  the  entire  $325 
acknowledged  as  having  been  received  in 
cash  was  actually  paid,  and  alleges  that  only 
the  sum  of  $182  was  paid  in  cash  on  the  exe- 
cution of  the  bond,  and  that  the  vendees 
promised  but  failed  to  pay  the  balance  of 
$143.  Other  material  allegations  of  the  pe- 
tition were  denied.  The  case  proceeded  to 
trial ;  and  after  the  introduction  of  evidence 
by  the  plaintiff,  substantially  proving  the 
case  as  laid  in  the  petition,  the  coxurt  granted 
a  nonsuit  The  plaintiff  excepted  to  this 
Judgment,  and  the  defendants  excepted  to  the 
Judgment  overruling  the  general  demurrer. 

J.  F.  Gollghtly,  of  Union  City,  and  Lester 
C.  Dickson,  of  Fayetteville,  for  plaintiff. 
H.  A.  Allen,  of  Atlanta,  for  defendants. 

GILBERT,  J.  [1,  2]  The  petition  set  out 
a  cause  of  action,  and  the  evidence  was  sulfi- 
cient  to  prove  the  case  substantially  as  laid. 
Therefore  it  necessarily  follows  that  the 
court  erred  in  granting  a  nonsuit  Vickery 
V.  Swicord,  151  Ga.  145,  106  S.  EI  92.  The 
defendants,  Vickery  et  al.,  contend  that  under 
the  terms  of  the  bond,  if  the  purchase-money 
notes  were  not  paid  at  the  times  si)ecifled, 
the  vendor  had  the  right  to  rescind  the  trade, 
citing  McDaniel  v.  Gray,  69  Ga.  433,  and  oth- 
er later  cases  to  th6  same  purport  They 
point  out  that  the  vendors  were  still  occupy- 
ing the  land  in  question,  never  having  phys- 
ically removed  therefrom;  and  therefore  con- 
tend that,  time  being  of  the  essence  of  the 
contract,  the  vendors,  upon  failure  of  the 
purchaser  to  pay,  might  elect  to  pursue  ei- 
ther one  of  the  three  remedies:  First,  to 
reduce  the  purchase-money  notes  to  Judg- 
ment, file  a  deed,  and  sell  the  land ;  or,  sec- 
ond, bring  ejectment;  or,  third,  rescind  the 
trade  and  hold  possession  of  the  land.  The 
obstacle  to  the  application  of  either  of  these 
remedies  is  readily  seen  by  reference  to  the 
facts.  The  court  having  granted  a  nonsiilt, 
the  defendants,  of  course,  introduced  no  evi- 
dence. The  plaintiff  proved  the  purchase  of 
the  rights  of  the  original  vendees  in  the  bond 
for  title  previously  to  the  maturity  of  the 
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first  purchase-money  note,  and  on  the  day 
that  such  note  matured,  in  the  presence  of 
one  of  the  original  vendees,  tendered  to  the 
vendor  the  full  amount  due,  wliich  the  ven- 
dor refused  to  accept 

[3, 4]  The  refusal,  under  the  evidence,  was 
not  placed  upon  any  dispute  as  to  the  amount 
tendered,  the  manner  of  the  tender,  or  other 
similar  circumstances.  It  was  placed  upon 
the  absolute  refusal  of  the  vendor  to  abide 
by  the  terms  of  the  bond  for  title.  It  does  not 
matter,  therefore,  whether  the  actual  money 
in  legal  tender  was  handed  to  or  shown  to  the 
vendor.  Under  such  circumstances,  it  is  not 
necessary  to  consider  whether  time  is  of  the 
essence  of  the  contract  as  stated  in  the  bond 
for  title.  The  tender  and  its  absolute  re- 
jection was  equivalent  to  a  compliance  with 
the  terms  of  the  bond.  The  answer  of  the 
defendants  admitted  that  Yickery  had  re- 
ceived $182  in  cash  at  the  time  of  the  execu- 
tion of  the  bond ;  the  bond  itself  acknowledg- 
es receipt  of  $325,  which  was  due  to  be  paid 
on  the  day  the  bond  was  executed.  There 
was  no  evidence  contradicting  these  facts; 
nor  was  there  any  evidence  that  the  vendor 
elected  to  rescind  the  contract  because  the 
entire  $326  was  not  paid  in  cash,  nor  that 
there  was  any  return  of  the  amount  received 
on  the  purchase  price. 

[5]  As  stated  in  the  case  of  McDaniel  ▼. 
Gray,  supra,  the  vendors  "should  restore  to 
the  purchaser  the  amount  of  the  purchase 
money  paid,  less  such  an  amount  as  would 
prevent  actual  loss  to  them,  by  reason  of  the 
nonperformance  of  the  contract  on  the  part 
of  the  purchaser."  The  bond  for  title  con- 
tains no  provision  authorizing  the  vendor  to 
declare  the  amount  received  by  him  as  part 
payment  forfeited  for  a  failure  to  make  such 
payments.   The  general  principle  is  that— 

"Where  the  parties  themselves  have  not 
agreed  and  prescribed  the  right  of  rescission 
and  the  circumstances  under  which  it  is  to  be 
exercised,  restoration  must  be  made." 

Applying  these  principles  to  the  facts  of 
the  case,  the  court  erred  in  granting  a  non- 
suit ;  and  the  judgment  must  be  reversed  on 
the  main  bill  of  exceptions.  Judgment  is  af- 
firmed on  the  cross-bilL 

All  the  Justices  concur. 


(153  Ga.  262) 

SHEmOAN  V.  SHERIDAN   (two  eases). 

(No.  2789.) 

(Supreme  Court  of  Georgia.    April  14,  1922.) 

(SyllahuM  hy  the  Court,) 

I.  Fraudulent  conveyances  ^=»172(3)— Deeilto 

defraud  one  having  claim  for  Injuries  will 

not  be  canoeled  as  between  parties. 

A  deed  made  by  a  husband  to  his  wife,  to 

hinder,  delay,  or  defraud  a  person  who  had  a 

subsisting    daim    against    the    husband,    for 


personal  injuries  inflicted  on  him  by  the  op- 
eration of  an  automobile  which  the  husband 
was  driving,  although  void  as  to  such  person, 
was  good  between  the  parties,  and  operated  to 
put  the  title  to  the  property  therein  conveyed 
in  the  wife;  and  a  court  of  equity  will  not  aid 
the  husband,  by  the  cancellation  of  such  deed, 
and  by  the  restoration  to  him  of  the  property 
therein  conveyed,  although  the  wife  importuned 
him  to  make  the  deed  for  the  purpose  aforesaid, 
and  promised  him  to  cancel  the  deed  and  put 
the  title  back  in  him  when  the  reason  for  mak- 
ing this  deed  had  ceased. 

2.  Canceliation  of  Instruments  ^=»27--Dead 
not  oanceled  when  earlier  deed  to  the  same 
property  was  made  to  defraud  creditor,  and 
not  subject  to  oanoefiatlon. 

When  the  husband  filed  his  petition  to  can* 
eel  two  deeds  made  by  him  to  his  wife,  the 
first  conveying  with  other  property,  the  prem- 
ises in  dispute,  and  the  second  deed  conveying 
only  the  premises  in  dispute,  on  the  groonds, 
that  his  deeds  were  without  consideration,  that 
they  were  procure)^  by  fraud  practiced  upon 
him  by  his  wife,  and  by  duress,  that  he  ^vaa 
incapable  mentally  of  making  them,  and  that 
they  had  not  been  delivered;  and  when,  on  the 
trial  of  the  case,  it  appeared  from  his  own 
testimony  that  he  was  mentally  capable  of  mak- 
ing the  first  deed,  that  the  same  was  not  pro- 
cured by  his  wife  by  duress,  that  this  deed  '«ras 
made  for  the  purpose  set  out  in  the  first 
headnote,  and  the  jury  fonnd  that  this  deed 
had  been  delivered,  the  court  properly  rendered 
a  decree  declaring  title  to  be  in  the  wife  to 
the  premises  in  dispute,  and  denying  cancella- 
tion of  these  two  deeds  from  the  husband  to 
the  wife,  and  refusing  to  restore  to  the  hns- 
band  possession  of  the  premises,  although  the 
jury  fonnd  that  the  second  deed  was  obtained 
by  the  wife  by  undue  influence,  and  although 
the  wife  participated  in  the  fraud  which 
prompted  the  husband  to  make  the  first  deed, 
and  Importuned  and  pressed  him  to  make  the 
first  deed  for  said  fraudulent  purpose,  prom- 
ising to  cancel  the  same  and  put  title  back  In 
the  husband;  as  the  cancellation  of  the  second 
deed  would  have  been  a  vain  and  useless  thing. 

3.  Errors  at  trial  notoonsldered. 

The  verdict  and  decree  on  a  controDuig  is- 
sue being  demanded  by  the  undisputed  facts, 
it  is  unnecessary  to  consider  any  of  the  errors 
alleged  to  have  been  committed  by  the  court  in 
the  trial  of  the  case. 

Error  .from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Suit  by  L.  D.'  Sheridan  against  Anna  C 
Sheridan.  Judgment  for  defendant,  and 
plaintiff  brings  error,  and  defendant  brings 
a  cross-bill  of  exceptions.  Judgment  afilrm- 
ed,  and  cross-bill  dismissed. 

L.  D.  Sheridan  filed  his  petition  for  can- 
cellation of  certain  deeds  against  his  wife, 
Anna  C.  Sheridan,  and  made  this  case:  He 
and  the  defendant  intermarried  on  June  11, 
1916,  and  lived  together  until  February, 
1920.  At  the  time  of  his  marriage  he  was 
about  72  years  of  age,  and  was  weak  and 


^=;»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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feeble  in  mind  and  body.  At  the  time  or  bis 
marriage  the  defendant  was  38  years  of 
age,  robust  in  body  and  mind,  and  still  en- 
Joying  all  the  Titality  and  Tlgor  of  youth. 
At  the  time  of  his  marriage  he  was  possessed 
of  lands  and  other  property  of  the  valne  of 
$20,000,  while  his  wife  was  without  proper- 
ty and  adequate  means  of  support.  Shortly 
after  their  marriage  his  wife  began  to  per- 
suade him  to  make  oyer  to  her  all  his  prop- 
erty, on  her  promise  to  manage  the  same  and 
to  take  care  of  him  for  the  rest  of  his  life. 
At  the  time,  besides  the  natural  weakness 
and  feebleness  that  accompany  old  age,  he 
was  susceptible  to  frequent  lapses,  when  his 
mind  would  be  easily  influenced  and  diverted 
from  its  natural  condition.  He  was  then  es- 
pecially affected  by  unusual  worries  and  men- 
tal debility,  and,  in  this  condition,  had  little 
memory  or  will  power,  and  his  mental  fac- 
ulties were  impaired.  His  physical  and  men- 
tal weakness  was  well  known  to  his  wife, 
and  she  took  advantage  of  the  same  to  gain 
an  illegal  advantage  over  him,  and  satisfy 
her  selfish  desires  in  getting  control  of  his 
property,  as  is  hereinafter  stated. 

About  July,  1918,  he  had  an  accident  while 
driving  his  automobile,  and  a  negro  boy  was 
injured  thereby.  Pending  threatened  litiga- 
tion therefrom,  his  wife  took  advantage  of 
this  opportune  situation,  and  insisted  that 
he  make  her  a  deed  to  all  his  property,  she 
claiming  that  this  would  relieve  him  from 
liability  in  the  pending  litigation.  He  object- 
ed to  this  procedure ;  but  his  wife,  with  full 
knowledge  of  his  mental  condition  as  above 
described,  continued  to  insist  that  the  deed 
be  made  as  she  suggested.  Finally,  in  his 
weakened  condition,  and  amid  the  great  trou- 
ble and  worry  occasioned  by  the  above  sit- 
uation, he,  not  being  mentally  capable  of  con- 
tracting at  the  time,  and  not  t)eing  free  to 
act  under  the  circumstances,  yielded  to  the 
artful  persuasion  of  his  wife,  and,  acting 
against  his  better  judgment  and  over  his 
protest,  he  was  overpersuaded  and  induced 
by  his  wife  to  sign  a  deed  purporting  to 
convey  to  her  all  his  property. 

A  copy  of  this  deed  is  attached  to  his 
petition  as  an  exhibit.  It  is  dafed  February 
10,  1919,  and  conveys  a  house  and  lot  in 
Gainesville,  the  subject-matter  of  this  suit, 
one  farm  of  200  acres,  except  50  acres,  a  lot 
100  by  150  feet  in  Gainesville^  and  a  lot  in 
Commerce.  The  stated  consideration  of  this 
deed  is  the  sum  of  $5,  the  natural  love  and 
affection  of  the  grantor  for  the  grantee,  and 
the  services  the  grantee  as  his  wife  had  al- 
ready rendered  to  the  grantor  and  might  in 
the  future  render  to  him. 

This  deed,  he  alleges,  is  nuU  and  void  and 
should  be  canceled,  because  it  was  wholly 
without  consideration,  because  the  pretended 
consideration  for  it  has  totally  failed,  be- 
cause the  defendant  has  failed  and  still  re- 
fuses to  render  to  him  the  services  described 


in  said  deed  as  part  of  its  consideration,  be- 
cause he  was  mentally  incapable  of  contract- 
ing at  the  time  the  deed  was  signed,  because 
he  '*was  induced  to  sign  the  same  by  the 
fraud  and  undue  influence  of  the  defendant 
as  heretofore  shown,**  because  he  was  in- 
duced by  his  wife  to  sign  the  same  "under 
duress  as  heretofore  shown,"  and  because 
said  deed  was  never  delivered.  Before  any 
delivery  he  tore  his  name  therefrom,  thereby 
intending  to  destroy  and  never  deliver  the 
deed.  About  four  months  after  he  tore  his 
name  from  the  deed,  and  without  his  ever 
having  delivered  it,  his  wife,  secretly  and 
without  his  knowledge,  obtained  said  deed 
and  his  signature  which  was  torn  thereform, 
pasted  them  together,  and  had  them  recorded 
in  the  clerk's  office  of  the  superior  court  of 
Hall  county.  As  soon  as  he  learned  of  this, 
he  asked  his  wife  for  an  explanation  of  her 
conduct,  informing  her  that  he  had  not  de- 
livered this  deed  to  her,  and  was  not  going 
to  do  so,  and  had  not  intended  she  should 
gain  possession  of  it;  whereupon  she  flew  in- 
to a  fit  of  anger,  abused  him,  and  continued 
nagging  him  thereafter.  At  this  time  he  was 
old  and  feeble,  his  mind  Was  easily  deranged 
by  worry  and  vexation,  he  was  thereby 
easily  incapacitated  to  transact  business,'  and 
his  wife  was  young  and  vigorous,  and  was 
aware  of  his  condition,  thereby  taking  un- 
due advantage  of  the  same ;  and  fraudulent- 
ly designing  and  intending  to  overreach  his 
free  will  and  choice,  she  continued  to  har- 
ass, threaten,  annoy,  and  overpersuade  him, 
until  he  became  so  worried,  perplexed,  and 
distressed  that  he  did  not  have  his  own  free 
will  and  choice,  by  reason  of  the  said  acts 
and  conduct  of  his  wife.  When  she  had 
knowingly  and  willfully  aggravated  him  into 
his  mentally  deranged  condition,  she  told 
him  that,  if  he  would  make  her  a  deed  to  the 
home  place,  she  would  stop  quarreling  at 
and  troubling  him,  and  would  live  with  him 
peacefully  thereafter,  and  care  for  him  as  a 
true  wife;  and  against  his  free  will,  he,  not 
being  left  free  to  act  in  the  circumstances, 
and  not  being  in  his  norpial  mind,  was  thus 
induced  to  execute  and  deliver  to  his  wife 
a  deed  conveying  to  her  their  home  place. 

A  copy  of  this  deed  is  attached  as  exhibit 
B  to  his  x>etitlon.  This  deed  is  dated  July 
11,  1919.  It  recites  a  consideration  of  $5, 
and  other  good  and  valuable  consideration, 
and  conveys  to  the  defendant  the  house  and 
lot  in  Gainesville,  known  as  No.  37  North 
Bradford  street,  which  is  fully  described  in 
this  deed.  This  deed  Is  null  and  void  and 
should  be  canceled  because  it  was  wholly 
without  consideration,  because  he  was  men- 
tally incapable  of  contracting  at  the  time  he 
signed  it,  because  he  "was  induced  to  sign 
it  by  the  fraudulent  and  undue  influence  of 
defendant  as  heretofore  shown,"  because  he 
"was  induced  by  his  wife  to  sign  same  under 
duress  aa  heretofore  shownt"  and  because 
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the  pretended  consideration  of  the  same  has 
totally  failed,  in  that,  instead  of  ceasing 
her  quarrelsome  conduct  and  living  with  him 
peacefully  and  caring  for  him  as  a  true  wife 
should,  and  as  she  promised  to  do,  she  actu- 
ally failed  to  do  any  of  these  things,  she 
abused  him  and  literally  pushed  him  aside 
as  her  husband,  and  even  went  so  far  as  to 
have  Illicit  relations  with  other  men.  Final- 
ly she  drove  him  from  his  own  home,  and 
now,  in  his  old  age  and  feebleness,  he  is  a 
homeless  wanderer.  The  house  and  lot  con* 
veyed  by  this  deed  is  worth  $10,000  or  other 
large  sum.  He  has  been  deprived  of  the  pos- 
session and  rents  thereof  since  February  1, 
1020.  His  wife  is  holding  said  property 
adversely  to  him,  and  without  legal  right, 
claim,  or  title  thereto.  The  defendant  is 
insolvent.  He  prays  that  she  be  enjoined 
from  selling,  conveying,  incumbering,  leasing, 
or  otherwise  disposing  of  the  property  de- 
scribed in  these  deeds,  that  said  deeds  be 
set  aside  and  canceled,  and  that  said  prem- 
ises be  restored  to  him. 

The  defendant  demurred  to  this  petition, 
on  the  ground  that  it  set  forth  no  cause  of 
action.  She  demurred  to  all  the  allegations 
in  reference  to  a  cancellation  of  ther  deed 
last  referred  to  as  exhibit  B,  because  the 
same  do  not  show  that  the  plaintiff,  at  the 
time  of  its  execution,  was  non  compos  men- 
tis, and  because  the  same  do  not  show  any 
fraud  or  undue  influence  on  the  part  of  the 
defendant,  or  any  other  reason  why  the 
same  should  be  canceled.  The  defendant  de- 
murred specially  to  one  paragraph  of  the 
petition,  because  it  set  forth  no  facts  show- 
ing either  fraud  or  undue  Influence  on  her 
part  toward  the  plaintiff.  The  court  over- 
ruled the  demurrer  to  the  petition ;  and  the 
defendant  in  due  time  filed  exceptions  pen- 
dente lite  thereto,  duly  certified.  In  a  cross- 
bill of  exceptions  the  defendant  assigns  er- 
ror upon  these  exceptions  pendente  lite. 

In  answer,  the  defendant  denied  the  sub- 
stantial allegations  of  the  petition  touching 
the  inental  incapacity  of  the  plaintiff  and 
the  charges  of  fraud,  undue  influence,  and 
nondelivery  of  the  deeds  therein  mentioned, 
and  lack  of  consideration  therefor.  She  fur- 
ther set  up  that  the  plaintiff  had  promised 
her  that,  if  she  would  marry  him,  he  would 
purchase  and  give  to  her  a  home;  and  that, 
in  pursuance  of  this  antenuptial  contract, 
he  bought  and  conveyed  to  her  the  house  and 
lot  in  Gainesville.  She  further  set  up  that 
her  husband  consulted  an  attorney,  and  pre- 
sented to  her  a  contract,  which  had  been 
prepared  by  his  attorney  and  which  he  de- 
sired her  to  execute,  by  the  terms  of  which 
she  should  execute  to  him  a  deed  of  gift, 
conveying  to  him  all  the  property  embraced 
in  his  deed  to  hier,  bearing  date  February 
10,  1919,  except  the  house  and  lot  in  Gaines- 
ville, and  that,  upon  her  making  to  him  such 
deed  of  gift,  he  would  ratify  said  deed,  pro- 


I  vided  that  she,  in  consideration  of  said  deed 
of  conveyance  of  said  house  and  lot,  would 
relieve  him  from  any  and  all  claims  that 
she  had  or  might  have  in  future  against  him 
or  his  property.  She  refused  to  execute  said 
contract,  and  stated  to  her  husband  that  she 
was  willing  to  stand  on  the  original  pre- 
nuptlal  contract,  and  that  she  was  willing  to 
execute  to  him  a  deed  of  gift  to  all  the  prop- 
erty embraced  in  said  deed,  except  said  home 
place  in  GalnesvUle,  and  accept  from  him  an 
additional  conveyance  of  said  property.  The 
husband  agreed  to  this  disposition  of  the 
matter,  and,  in  pursuance  of  this  understand- 
ing, executed  and  delivered  to  her  a  deed 
to  his  home  place,  a  copy  of  which  is  at- 
tached to  his  petition  as  exhibit  B,  and  she 
executed  and  delivered  to  him  a  deed  of  gift 
to  the  remainder  of  the  property  embraced 
in  his  first  deed  to  her,  a  copy  of  which  is 
attached  to  his  petition  as  exhibit  A.  She 
further  set  up,  that,  after  her  husband  had 
made  to  her  the  second  deed  to  the  house  and 
lot  in  Gainesville,  she,  with  his  knowledge, 
made  valuable  improvements  thereon;  ex- 
pending from  $300  to  $400  in  making  them: 
and  that  he  is  estopped  from  now  asserting 
title  thereto. 

On  the  trial  of  the  case,  there  was  no  evi- 
dence that  the  plaintiff  was  mentally  inca- 
pable of  making  his  first  deed  to  his  wife. 
There  was  no  evidence  that  this  deed  was  ex- 
ecuted under  duress.  The  plaintiff  testi- 
fied that  he  made  it,  knowing  it  to  be  a 
sham«  intending  to  delay,  hinder,  and  de- 
fraud a  person  who  had  been  injured  by  him 
in  the  automobile  accident  referred  to  In  his 
petitioi|.  From  this  testimony  it  further 
appeared  that  this  deed  had  been  delivered. 
He  procured  an  attorney  to  prepare  it,  ex- 
ecuted it  out  of  the  presence  of  the  defend- 
ant, and  brought  it  and  ddivered  it  to  his 
wife. 

The  trial  Judge  required  the  Jury  to  find 
a  special  verdict  of  the  facts  only,  and  to 
this  end  propounded  to  the  Jury  certain  ques- 
tions. These  questions  and  the  answers  by 
the  Jury  are  as  follows : 


«i 


'Was  the  first  deed  made  in  compliance  with 
a  marriage  contract?    Ans.  No. 

"Was  the  first  deed  made  for  the  purpose  of 
avoiding  the  payment  of  a  claim  for  damages? 
Ans.  Yes.  • 

''Was  the  first  deed  delivered  by  the  plaintiff 
to  the  defendant?    Ans.  Yes. 

"Did  the  plaintiff  have  anffident  eapadty  to 
make  the  second  deed?    Ans.  Yes. 

"Was  the  deed  made  without  being  nndnly  io- 
fiuenced  by  the  defendant?    Ans.  No.'* 

Counsel  for  the  plaintiff  made  no  objection 
to  the  court  submitting  to  the  Jury  the  spe- 
cial issues  of  fact,  and  the  above  questions, 
which  are  answered  by  the  Jury.  Upon  the 
renditicm  of  said  verdict,  the  court  rendered 
a  decree  redtlng  that  the  Jury  bad  returned 
a  verdict  finding  that  the  plaintiff  had  exe- 
cuted and  delivered  to  the  defendant  tho 
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deed  of  February  10,  1910,  conreying  to  her, 
among  other  property,  the  house  and  lot  in 
GainesTlUe,  fully  describing  the  same,  and 
further  reciting  that  it  appeared  from  the 
pleadings  and  undisputed  facts  that  the 
plaintiff  had  made  and  delivered  to  the  de- 
fendant the  deeds  conveying  to  her  this  prop- 
erty, and  that,  while  she  was  in  x)ossession 
of  said  premises,  the  plaintiff  stood  by  and 
saw  her  treat  said  property  as  her  own,  and 
make  valuable  improvements  thereon,  ^  with- 
out objection  on  his  part  After  these  re- 
citals, the  court  decreed  that  the  title  to 
said  house  and  lot  passed  from  the  plaintiff 
to  the  defendant,  that  the  title  thereto  is 
now  in  the  defendant,  and  that  she  is  en- 
titled to  the  ownership  and  possession  there- 
of against  the  plaintiff.  The  decree  denied 
the  prayers  of  the  petition  for  cancellation 
of  said  deed,  and  the  restoration  of  the  proi>- 
erty  to  the  plaintiff. 

To  this  decree  the  plaintiff  filed  his  excep- 
tions pendente  lite,  which  set  up  the  ver- 
dict containing  the  foregoing  questions  and 
the  answers  by  the  Jury,  and  which  further 
contain  affidavits  of  six  of  the  Jurors  who 
tried  the  case,  that  they  meant  to  find  in 
favor  of  the  plaintiff.  These  ezoepti<xis 
likewise  set  out  the  decree,  and  assigned 
error  thereon,  on  the  ground  that  the  same  is 
contrary  to  the  law  and  to  the  verdict  ren- 
dered by  the  Jury,  the  same  not  being  au- 
thorized by  the  evidence  and  undisputed  facts 
and  the  verdict,  and  that  the  court  should 
have  entered  a  decree  in  favor  of  the  plain- 
tiff for  the  premises  in  dispute  and  for  the 
cancellation  of  the  deeds  from  the  plaintiff 
to  the  defendant  The  plaintiff,  during  the 
term,  made  a  motion  for  new  trial,  on  the 
formal  grounds,  and,  on  the  hearing  he 
amended  the  motion  by  adding  23  additional 
grounds  complaining  of  various  instructions 
of  the  court  to  the  Jury;  alleging  that  the 
oourt  erred  in  requiring  the  Jury  to  find  the 
special  issues  of  fact,  and  in  propounding  to 
them  the  questions  hereinbefore  set  out 
without  intimation  or  notice  to  the  plaintiff 
or  counsel  that  he  intended  to  do  so  before  he 
began  his  charge  to  the  Jury;  and  that  said 
questions  did  not  cover  the  issues  involved  in 
the  case;  and  especially  that  the  court  did 
not  submit  to  the  Jury  the  question  whether 
the  plaintiff  had  sufficient  mental  capacity  to 
make  either  of  said  deeds,  and  failed  to  sub- 
mit to  the  Jury  the  question  whether  they 
were  made  under  duress.  The  court  over- 
ruled the  plaintiff's  motion  for  new  trial, 
and  error  is  assigned  on  this  Judgment 

B.  D.  Kenyon,  W.  J.  Phillips,  and  Howard 
Thompson,  all  of  Gainesville,  for  plaintiff 
in  error. 

Charters,  Wheeler  ft  Lilly,  of  Oainesville, 
for  defendant  in  error. 

HINES,  J.  (after  stating  the  facts  as 
above).    The  view  we  take  of  Ui\a  case  Is 


that  the  decree  rendered  by  the  trial  court 
was  demanded  by  the  verdict  and  the  un- 
disputed facts  in  the  record.  If  this  con- 
clusion is  right,  then  it  becomes  unnecessary 
to  consider  the  errors,  if  any,  committed  by 
the  court  in  reaching  the  final  conclusion 
reached  in  this  case,  and  expressed  in  its  de- 
cree. 

On  February  10,  1910,  the  plaintiff  con- 
veyed by  deed  to  his  wife  a  house  and  lot  in 
Gainesville,  Ga.,  a  tract  of  200  acres  of  land 
in  Hall  county,  Ga.,  a  lot  lying  Just  outside 
of  the  corporate  limits  of  Gainesville,  and  a 
vacant  lot  at  Commerce,  Jackson  county,  Ga. 
The  alleged  'consideration  of  this  deed  was 
$5  cash,  which  the  evidence  discloses  the 
wife  actually  iNiid,  the  natural  love  and  af- 
fection which  the  grantor  had  for  the  gran- 
tee, and  of  the  services  which  the  grantee, 
as  his  wife,  had  already  rendered  unto  the 
grantor,  and  might  in  the  future  render  to 
him.  In  his  petition  the  husband  sought  to 
have  this  deed  canceled  on  the  grounds :  (1) 
That  it  was  wholly  without  consideration; 
(2)  that  the  pretended  consideration  had 
failed,  as  the  defendant  had  refused  and 
still  refuses  to  render  to  petitioner  the  serv- 
ices which  she  was  to  render  as  a  part  of 
the  consideration  of  this  deed;  (3)  that  the 
grantor  was  mentally  incapable  of  contract^ 
ing  at  the  time  said  deed  was  made;  (4) 
that  the  grantor  was  induced  to  sign  this 
deed  by  the  fraud  and  undue  infiuence  of 
the  defendant;  (6)  that  he  was  induced  to 
sign  the  same  under  duress;  and  (6)  because 
this  deed  was  never  delivered. 

This  formidable  attack  on  this  deed  com- 
pletely crumbled  and  collapsed  when  the 
time  came  for  the  plaintiff  to  sustain  the 
grounds  of  this  attack.  It  can  be  conceded, 
for  the  sake  of  the  argument  that  there  was 
no  consideration  paid  or  to  be  paid  by  the 
grantee  to  the  grantor  for  the  property  con- 
veyed by  this  deed;  although  the  wife  tes- 
tified that  it  was  made  in  pursuance  of  a 
prenuptial  contract  by  which  the  plaintiff 
agreed,  if  she  would  marry  him,  that  he 
would  buy  and  convey  to  her  a  home,  and 
that  in  pursuance  of  this  agreement  she 
married  him.  Marriage  is  a  valuable  con- 
sideration, and  the  wife  stands,  as  to  prop- 
erty of  the  husband  settled  upon  her  by  mar- 
riage contract,  as  other  purchasers  for  value. 
Civil  Code,  {{  3006,  4243.  But  it  is  utterly 
immaterial,  under  the  facts  of  this  case, 
whether  this  deed  was  bottomed  on  a  consid- 
eration, or  was  purely  voluntary  and  without 
consideration. 

[11  There  was  no  evidence  that  the  plain- 
tiff was  mentally  incapable  of  making  this 
deed  at  the  time  he  executed  the  same.  On 
the  contrary,  the  evidence  shows  that  he  pos- 
sessed sufficient  strength  of  mind  to  have  a 
full  and  clear  understanding  of  the  fact  that 
he  was  making  thia  deed  and  the  purpose 
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for  which  he  was  making  the  same.  The 
fact  that  the  grantor  was  induced  hy  his 
wife  to  make  this  deed,  in  order  to  delay,  hin- 
der, or  defraud  his  creditor,  cannot  aTail  the 
plaintiff.  He  was  equally  guilty  with  his 
wife.  They  are  both  in  the  same  boat.  As 
both  are  equally  guilty  of  this  fraud,  equity 
will  leave  them  where  it  finds  them.  There 
was  no  evidence  that  the  plaintiff  signed  this 
deed  under  duress.  The  Jury  found  that  this 
Instrument  had  been  delivered  by  the  plain- 
tiff to  his  wife,  and  this  finding  is  supported 
by  the  evidence.  The  testimony  of  the  plain- 
tiff shows  that  this  deed  was  made  by  the 
plaintiff  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  a  person  who  had,  at  the 
time  of  the  conveyance,  a  valid,  subsisting 
claim  for  damages  for  a  trespass  upon  his 
person.  Wise  v.  Moore,  31  Ga.  148;  West- 
moreland V.  Powell,  69  6a.  256.  Such  a 
deed  is  binding  upon  the  parties,  and  con- 
veys to  the  grantee  a  good  title.  The  par- 
ties being  in  pari  delicto,  and  the  convey- 
ance being  an  executed  contract,  the  vendor 
cannot  impeach  it  as  a  muniment  of  title  in 
the  vendee  and  have  it  canceled,  whether  the 
vendee  really  paid  the  recited  purchase  mon- 
ey or  not,  or  whether  she  fraudulently  in- 
duced him  to  make- the  conveyance  for  this 
purpose.  McCleskey's  Adm'rs  v.  Leadbetter, 
1  Oa.  551,  557;  Gait  v.  Jackson,  0  Ga.  151; 
Tufts  V.  Du  Bignon,  61  Ga.  322;  Parrott  v. 
Baker,  82  Ga.  364,  370,  9  S.  E.  1068;  Bagwell 
V.  Johnson,  116  Ga.  464,  42  S.  E.  732;  Tune  v. 
Beeland,  131  Ga.  528,  62  S.  E.  976;  Anderson 
V.  Anderson,  150  Ga.  142,  103  S.  E.  160. 

In  his  testimony,  the  plaintiff  gives  the 
history  of  the  execution  of  the  deed  of  Feb- 
ruary 10,  1919,  by  him  to  his  wife.  On  di- 
rect examination  he  testified. 

"I  didn't  want  to  be  sued  and  have  a  Judg- 
ment hanging  over  me,  and  she  says,  'I  will  tell 
yon  what  to  do  now.  You  make  your  property 
over  to  me,  and  I  will  cancel  it  back  to  you  all 
right  and  they  can't  get  it'  Well,  I  studied 
about  it,  and  I  thicks,  well,  maybe  that  will 
do  for  a  while,  and  I  can  stave  them  off  until 
I  can  get  the  money  to  pay  it,  and  I  done  it 
My  wife  first  suggested  that  after  I  had  told 
her  about  the  circumstances;  she  says:  *I  will 
tell  you  what  to  do,  you  make  your  property 
over  to  me,  and  I  will  cancel  it  back  to  you 
and  they  can't  sell  you  out'  Of  course  I  was 
not  satisfied  over  that  solution  of  the  matter. 
I  never  done  no  such  business  as  that,  and  I 
always  pay  my  debts,  but  I  had  been  used  to 
minding  her,  sorter  keeping  her  in  a  good  humor 
all  the  time  the  best  I  could,  and  I  consented 
to  it  and  made  the  deed  and  handed  it  to  her. 
I  told  her  I  made  the  deed  and  to  look  at  it  and 
hand  it  back  to  me,  I  was  going  to  keep  it" 

Again,  on  cross-examination,  in  referring 
to  this  deed,  plaintiff  testified  as  follows : 

"I  made  it  in  order  to  shun  the  damage  suit 
for  a  while  until  I  could  get  up  the  money.  It 
was  to  be  effective  until  I  could  get  up  the  mon- 
ey and  get  rid  of  the  damage  suit  to  pay  it  off, 
and  she  asked  me  to  do  it,  and  I  backed  out 


I  knew  I  was  making  a  deed.  I  knew  I  was 
conveying  her  that  property  by  this  deed  for  a 
sham,  just  for  a  sham;  and  she  said  she  would 
cancel  it  back.  I'  think  I  understood  all  of  that 
thoroughly.  Was  no  misunderstanding  about 
it.  I  was  troubled  mighty  about  this  suit  I 
don't  know  as  I  did  exactly  know  what  I  was 
doing  when  I  made  this  deed.  I  can  say  any- 
thing you  want  me  to.  I  want  to  tell  the  truth 
and  nothing  but  it  I  think  I  know  I  was  mak- 
ipg  a  deed  when  I  made  this  deed  here.  I 
knew  I  was  making  it  for  the  purpose  of  avoid- 
ing a  damage  suit  as  she  asked  to  do.  If  I 
had  understood  it  thoroughly  I  might  have 
known  it  wouldn't  be  no  account  I  under- 
stood my  part.  My  part  was  making  the  deed 
in  order  to  avoid  a  damage  suit  Yes,  that  was 
right  I  have  always  looked  after  my  own  busi- 
ness. Others  have  tried  to,  but  they  didn't  do 
it  partly  not  I  have  always  made  my  own 
trades  and  my  own  purchases,  and  sold  my 
own  property  whenever  I  wanted  to.  I  never 
had  any  mental  trouble  that  would  prevent  me 
from  doing  it  I  made  some  mighty  foolish 
trades  though." 

Again,  in  a  written  statement,  admitted  by 
the  plaintiff  to  have  been  written  by  him, 
the  plaintiff  stated,  amongst  other  things, 
as  follows: 

"She  just  wanted  a  house  to  put  her  things 
in,  and  I  said  I  would  buy  her  a  house,  not 
thinking  we  would  marry  or  we  would  not  I 
meant  it  for  I  had  enough  money  and  notes  in 
sight  that  I  could  do  without  at  that  time, 
whether  we  were  married  or  not,  and  I  meant 
it,  and  I  told  her  to  look  out  for  one  and  she 
picked  out  a  $4,000  house,  and  I  told  her  I 
couldn't  buy  that  sort  of  a  house,  and  we  rent- 
ed one  and  did  get  married.  Some  time  in  May, 
1919,  I  think,  I  thought  of  another  money 
scheme  that  might  come  on  that  was  unjust, 
and  I  told  her  I  would  take  the  bankruptcy  be- 
fore I  would  pay  it  She  says,  'Make  it  over 
to  me,  and  I  will  save  it  in  case  it  does  come, 
and  if  it  don^t  I  will  give  it  back  to  you.'  So 
that  was  about  the  15th  day  of  May,  I  think. 
So  I  deeded  everything  over  to  her  and  handed 
them  over  to  her,  and  she  looked  at  them.  I 
told  her  to  hand  them  back  to  me,  that  I  would 
take  care  of  them  until  another  change  took 
place;  and  she  says,  'Why  not  me  keep  therii?' 
and  wouldn't  hand  them  back,  and  laid  them 
on  the  table.  I  picked  them  up  and  put  them  in 
my  drawer  with  my  other  papers.  So  I  studied 
about  it,  and  I  believed  she  would  take  the 
advantage  of  me,  the  way  she  seemed  about  it; 
so  I  tore  my  name  off  the  deeds  and  put  them 
back  and  dropped  the  name  down  there  too." 

This  testimony  of  the  plaintiff  clearly  dem- 
onstrates that  the  purpose  for  which  this 
deed  was  made  was  to  delay,  hinder,  or  de- 
fraud the  person  who  had  a  claim  against 
him  for  personal  injuries;  that  the  plaintiff 
was  mentally  capable  at  the  time  of  making 
this  deed;  that  it  was  not  made  under  duress 
by  his  wife;  and  that  the  same  was  de- 
livered; This  being  so,  his  deed  put  title  to 
the  property  in  dispute  in  his  wife.  She 
is  in  possession  under  his  deed.  Under  the 
authorities  above  cited,  he  cannot  attack  this 
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deed  on  the  gronnd  that  it  was  obtained  by 
the  fraud  of  his  wife;  and  equity,  under 
the  circumstances,  will  not  cancel  the  same 
at  his  instance,  he  being  mentally  capable 
of  making  this  deed,  fully  understanding  the 
purpose  for  which  it  was  made,  and  the 
same  having  been  delivered  to  his  wife. 

[2, 3]  For  the  above  reason,  it  becomes  un- 
necessary to  determine  whether  any  errors 
were  committed  by  the  court  in  the  trial  of 
this  case,  .and  in  the  rendition  of  the  decree 
therein  establishing  the  title  in  the  wife  to 
the  house  and  lot  in  dispute,  denying  the 
prayers  of  the  plaintiff  for  cancellation  of 
the  two  deeds  he  made  to  his  wife,  and  refus- 
ing to  award  possession  of  this  property  to 
the  plaintiff.  Under  the  verdict  rendered 
and  in  view  of  the  undisputed  facts  under 
which  the  first  deed  from  the  plaintiff  to  his 
wife  was  made,  which  are  fully  set  out 
above,  a  decree  in  favor  of  the  wife  was  de- 
manded. If  the  second  deed  from  the  hus- 
band to  the  wife  was  obtained  by  imdue  in- 
fluence, its  cancellation  will  not,  for  that 
reason,  help  the  plaintiff  in  any  way.  The 
cancellation  of  the  second  deed  would  be  a 
vain  thing,  as  such  cancellation  will  not  re- 
store to  the  plaintiff  title,  the  right  to  the 
possession,  and  possession  of  the  house  and 
lot  in  dispute.  Courts  will  not  do  a  vain 
thing.  The  refusal  of  the  court  to  cancel 
the  second  deed,  on  the  ground  that  the 
same  was  obtained  by  the  wife  from  the 
husband  by  undue  influence,  as  the  jury 
found,  if  erroneous,  was  entirely  harmless. 
The  conclusion  reached  and  expressed  in  the 
decree  was  right  and  proper,  and  should  not 
be  disturbed. 

The  judgment  on  the  main  bill  of  excep- 
tions is  aflirmed;  and  the  cross-bill  of  ex- 
ceptions is  therefore  dismissed.  ' 

All  the  Justices  concur. 
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GEORGIA  RY.  &  POWER  CO.  et  al.  v. 
TOWN  OF  DECATUR. 

SAME  V.  MAYOR  AND  COUNCIL  OF  COL- 
LEGE PARK. 

(Nos.  3019,  3081.) 

{Supreme  Court  of  Georgia.    April  29,  1922.) 

(8yUahM$  by  the  Court.) 

fl.  Judgment  ^s»642— Granting  or  refusal  of 
temporary  Injunction  on  question  of  law  Is 
final  adjudication  when  affirmed. 

A  judgment  of  a  trial  court  granting  or  re- 
fusiug  an  injunction,  where  the  same  depends 
upon  a  question  of  law,  is,  upon  its  affirmance 
by  the  Supreme  Court,  a  final  adjudication  of 
such  question. 


2.  Appeal  and  error  $==>!  195(1)— Rulings  In  af- 
firming interlocutory  order  granting  Injunc- 
tion are  the  law  of  the  case. 

The  rulin^e  of  the  Supreme  Court,  upon 
the  interlocutory  order  of  the  trial  judge  grant- 
ing an  injunction,  became  the  law  of  the  case  as 
to  the  particular  case. 

3.  Appeal  and  error  ^=»l  l94(2)~Afflrmance  of 
order  granting  an  Injunction  Is  ruling  on  all 
questions  Involved,  though  not  mentioned.  In 
opinion. 

An  affirmance  by  the  Supreme  Court  of  the 
order  of  the  lower  court  granting  a  temporary 
injunction  is  a  ruling  upon  all  questions  of  law 
inyolyed,  though  the  legal  contentions  may  not 
have  been  specifically  enumerated  or  mentioned 
in  the  opinion  of  the  court. 

No.  8019: 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; Jno.  B.  Hutcheson,  Judge. 

No.  3081: 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Separate  actions  by  the  Town  of  Decatur 
and  by  the  Mayor  and  Council  of  College 
Park  against  the  Georgia  Railway  &  Power 
Company  and  others.  Judgments  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

No.  8019: 

J.  Prince  Webster,  Rosser,  Slaton,  Phil- 
lips &  Hopkins,  and  Colquitt  &  Conyers,  all 
of  Atlanta,  for  plaintiffs  in  error. 

Harwell,  Fairman  &  Barrett  and  Frank 
Harwell,,  all  of  Atlanta,  and  J.  HoweU  Qreen, 
of  Decatur,  for  defendant  in  error. 

No.  8081: 

Colquitt  &  Conyers,  J.  Prince  Webster, 
and  Rosser,  Slayton  &  Hopkins,  all  of  At- 
lanta, for  plaintiffs  in  error. 

Geo.  P.  Whitman,  of  Atlanta,  for  defend- 
ant in  error. 

WRIGHT,  Special  Judge.  The  present 
case  comes  up  upon  the  final  hearing  in  the 
court  below.  The  exceptions  are  to  the  rul- 
ings sustaining  the  general  demurrers,  the 
declination  of  certain  requests  to  charge, 
and  the  direction  of  a  verdict  in  favor  of  a 
permanent  injunction,  and  the  final  decree 
thereon.  The  case  thus  comes  before  the 
court  the  second  time  for  review.  The  first 
appeal  was  from  the  interlocutory  order  of 
the  trial  Judge  granting  a  temporary  injunc- 
tion against  the  plaintiffs  in  error.  A  deci- 
sion therein  was  rendered  September  27, 
1921.  162  Ga.  143,  108  S.  E.  615.  Upon  the 
hearing  of  this  first  appeal  the  court  held 
that  the  decision  of  the  court  in  the  man- 
damus case,  Georgia  Ry.,  etc.,  Co.  v.  Rail- 
road Commission  of  Georgia,  149  Ga.  1,  98 
S.  iB.  696,  6  A.  li.  R.  1,  was  controlling  upon 
the  questions  then  under  consideration,  and 
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a  request  for  a  review  of  the  mandamtig  case 
was  refused  by  this  court;  and  immedi- 
ately following  the  refusal  to  review  the 
mandamus  case  the  court  held : 

"And  the  court  is  further  of  the  opinion  that, 
independently  of  this  ruling  as  to  the  case  we 
are  asked  to  review,  the  Georgia  Railway  & 
Power  Company  was  without  authority  to  fix 
the  rate  which  the  plauitiffH  in  the  court  below 
sought  to  enjoin:  and  consequently  the  court 
did  not  err  In  granting  the  interlocutory  injunc- 
tion." 

The  effect  of  this  ruling  was  that  not  only 
the  law  tu  the  mandamus  case  was  control- 
ling, hut  that  independently,  under  the 
questions  of  law  presented  in  the  appeal 
then  under  review,  the  ruling  of  the  trial 
fudge  was  without  error. 

While  the  plaintiff  in  error  now  insists 
that  some  ten  distinct  points  of  attack  upon 
the  validity  of  the  contract  are  made  in  the 
present  appeal  that  were  not  made  in  the 
mandamus  case  (149  Ga.  1,  98  S.  E.  096, 
5  A.  I/.  li.  1),  It  is  not  and  cannot  be  insisted 
that  the  identical  questions  of  law  were  not 
involved  upon  the  first  hearing  of  the  inter- 
locutory injunction  (152  Ga.  143,  108  S.  E. 
615)  as  are  now  involved  upon  tiiis  second 
appeal. 

But  it  is  insisted  by  plaintiff  in  error  that 
one  question  of  constitutional  objection  to 
the  contract,  to  wit,  that  it  was  violative  of 
section  63S9  of  the  Civil  Code  (Const,  art. 
If  i  3,  par.  2),  "was  not  raised  or  pleaded 
when  the  case  at  bar  was  before  this  court, 
*  *  *  and,  though  discussed  in  argument, 
was  not  considered  in  the  opinion,  presum- 
ably because  it  was  not  then  properly  be- 
fore the  court"  The  question  raised  upon 
this  constitutional  objection,  if  not  clearly 
stated  in  the  pleadings,  was  certainly  argued 
fully  and  exhaustively  before  the  court  Sup- 
plemental briefs  and  reply  briefs  were  filed 
upon  the  effect  of  the  constitutional  question 
involved  in  section  6389  of  the  Civil  Code, 
and  the  ruling  in  the  case  of  City  of  San 
Antonio  v.  San  Antonio  Public  Service  Cor- 
poration, 255  U.  S.  547,  41  Sup.  Ct  428,  65 
L.  Ed.-  777,  now  cited  In  support  of  this  very 
constitutional  objection,  was  then  cited  and 
was  considered  by  this  court  In  its  ruling. 

Upon  a  careful  insiiectlon  of  the  entire 
record,  we  are  unable  to  find  a  question  of 
law  or  fact  that  was  not  involved  in  the  for- 
mer hearing  apon  the  interlocutory  order 
granting  the  injunction,  or  in  the  mandamus 
case.  The  same  questions  of  law  are  reiter- 
ated by  amendment,  reclothed,  and  elaborat- 
ed; but  it  is  not  difficult,  upon  a  careful  in- 
spection, to  find  that  we  have  met  them  be- 
fore. 

[1]  1.  This  entire  litigation,  so  often  be- 
fore the  courts,  has  revolved  continuously 
around  the  single  question  as  to  whether  the 
contract  between  the  Georgia  Railway  ft 
Power  Company  and  the  town  of  Decatur 


was  a  valid,  subsisting  contract  This  ques- 
tion has  twice  been  definitely  ruled  in  favor 
of  the  validity  of  the  contract;  and  the 
last  ruling  (152  Ga.  143,  108  S.  E.  615)  is 
clearly  res  Judicata,  in  our  opinion,  of  the 
present  case. 

In  the  case  of  Ingram  y.  Mercer  University. 
102  Ga.  226,  228,  229,  29  S.  B.  273,  Chief 
Justice  Simmons  delivering  the  opinion,  this 
court  reaffirmed  the  decision  in  the  case  of 
City  of  Atlanta  v.  Methodist  Church,  83  Ga. 
448,' 10  S.  E.  231,  holding  that^    ' 


i« 


'A  judgment  of  a  trial  court  granting  or  re- 
fusing an  injunction,  when  the  same  depends 
entirely  upon  a  question  of  law,  is,  upon  its 
affirmance  by  the  Supreme  Court,  a  final  ad- 
judication of  such  question.** 

The  court  in  the  case  of  Ingram  v.  Mercer 
University,  supra,  said : 

"Under  the  equity  practice  which  has  pre- 
vailed in  this  state  since  the  passage  of  the  act 
of  October,  1870  (CivU  (>>de,  §{  5540,  5558),  we 
think  that  decision  is  sound  and  proper.  Un- 
der that  act  many  cases  are  brought  to  each 
term  of  this  court  which  involves  no  questions 
but  those  purely  of  law.  The  trial  judge  passes 
upon  the  same,  and  either  grants  or  refuses 
an  injunction.  For  a  speedy  determination  of 
the  matter,  the  law  provides  a  ^fast'  writ  of 
error  to  this  court,  and  further  provides  that 
this  court*  shall  advance  the  same  upon  its 
dockets,  when  requested  so  to  do  by  either 
party.  This  has  been  the  practice  since  1870; 
and,  as  far  as  we  know  or  can  ascertain  from 
consulting  our  reports,  the  decisions  of  this 
court  made  upon  pure  questions  of  law,  upon 
interlocutory  injunctions,  have  been  always  re- 
garded as  final  and  controlling  upon  the  trial 
judge  on  the  final  trial  before  a  jury.  If  it 
were  not  so,  a  great  burden  has  been  unneces- 
sarily placed  upon  this  court.  A  great  many 
of  the  cases  upon  these  fast  writs  of  error  are 
brought  here  upon  questions  purely  legal,  and 
this  court  spends  hours,  days,  and  even  weeks 
in  investigating  these  questions;  and  to  say 
that  after  all  of  this  labor  a  decision  made  in 
such  a  case  is  merely  advisory  and  does  not 
bind  the  trial  judge  or  this  court  in  the  subse- 
quent litigation  between  the  same  parties  seems 
to  us  to  be  absurd.  During  this  term  of  court 
a  case  was  brought  here  from  the  city  of  Au- 
gusta, involving  the  acts  and  contracts  of  the 
city  and  of  a  street  railway  company  In  that 
city,  under  the  charter  of  the  city  and  of  the 
railway  company,  and  certain  contracts  en- 
tered into  by  the  city,  the  street  railway  com- 
pany and  certain  steam  railroad  companies 
whose  lines  ran  into  the  city,  involving  only 
the  construction  of  these  charters  and  of  these 
contracts,  matters  not  of  fact,  but  of  pure  law. 
The  decision  of  these  questions  occupied  this 
court  for  days,  in  order  to  arrive  at  the  prop- 
er construction  of  the  law  upon  the  charters 
and  contracts.  According  to  the  contention  of 
counsel  for  plaintiffs  in  error,  when  this  cas<* 
is  called  for  final  decree  in  the  superior  court, 
the  judge  thereof  can  treat  this  decision  as  a 
nullity,  and  if  the  case  be  brought  again  to  this 
court,  the  same  grounds  may  be  insisted  upon, 
and  we  will  not  be  bound  by  the  law  as  declared 
In  that  case.** 
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The  City  of  Augusta  Case,  above  referred 
to  in  tlie  quoted  opinion,  as  an  illustration 
of  the  reason  for  the  ruling  stated,  is,  upon 
inspection,  a  case  remarkably  similar  to  the 
one  decided  by  this  court  (152  Ga.  143,  108 
S.  E.  615),  and  now  for  review  upon  a  second 
appeal.  Note,  in  connection  with  the  deci- 
sion in  the  102  Ga.  226,  the  citations  of  simi- 
lar authority  as  to  the  rulings  upon  inter- 
locutory injunctions  becoming  adjudicata  up- 
on the  second  appeal.  Guess  v.  Stone  Moun- 
tain Granite,  etc.,  Co.,  67  Ga.  215;  Iverson  y. 
Saulsbury,  68  Ga.  700;  Id.,  78  Ga.  733; 
Bailey  v.  Ross,  68  Ga.  735,  Id.,  71  Ga.  771 ; 
Conyers  v.  Gray,  67  Ga.  329;  Id.,  70  Ga.  849; 
Smith  Y.  Homeeby,  58  Ga.  529:  Smith  y. 
Hornsby,  70  Ga.  552;  Mayor,  etc.,  y.  Sim- 
mons, 96  Ga.  477,  23  S.  E.  508;  Id.,  99  Ga. 
400,  27  S.  E.  710;  National  Bank  of  Athens 
y.  Carlton,  96  Ga.  469,  23  S.  E.  388.  See, 
also,  Savannah,  etc..  Railway  v.  Mayor,  etc., 
of  Savannah,  115  Ga.  137,  41  S.  E.  592; 
Collins  V.  Carr,  116  Ga.  39,  42  S.  E.  373; 
Peak  v.  Simmons,  119  Ga.  63,  45  S.  £.  698. 

[2]  2.  The  rulings  of  the  court  upon  an 
interlocutory  grant  of  injunction  become  the 
"law  of  the  case*'  upon  the  final  hearing. 
In  the  opinion  in  Ingram  v.  Mercer  Univer- 
sity, supra,  this  court  said: 

"In  the  case  of  Iverson  v.  Saulsbury,  Respess 
&  Co.,  68  Ga.  790^  it  appeared  that  Iverson,  as 
trustee  for  his  wife  and  her  children,  obtained 
an  order  from  the  judge  at  chambers  allowing 
him  to  mortgage  the  trust  property  for  the  pur- 
pose of  supporting  and  maintaining  the  cestuis 
que  trust.  When  it  was  sought  to  foreclose 
tills  mortgage,  the  cestuis  que  trust  filed  a  bill 
asking  an  injunction  against  the  foreclosure, 
upon  grounds  therein  set  out  Upon  a  demur- 
rer the  bill  was  sustained,  the  case  was  brought 
to  this  court,  and  a  majority  of  this  court  held, 
Jackson,  C.  J.,  dissenting,  that  *while  a  chan- 
cellor sitting  at  chambers,  on  full  notice  to  all 
parties,  may  order  a  sale  of  trust  property,  he 
has  no  power  to  grant  authority  to  a  trustee 
to  mortgage  a  trust  estate,  and  a  mortgage  so 
given  will  not  bind  the  cestuis  que  trust' 
When  the  case  came  on  for  final  trial  in  the 
superior  court,  the  trial  judge  followed  the 
ruling  of  this  court.  The  case  was  again 
brought  here  on  that  and  other  matters;  and 
this  court  held  that  it  was  bound  by  the  former 
decision ;  that  'although  the  present  bench  dis- 
approve of  the  majority  decision  stated,  it  is 
binding  in  this  case.'  In  the  opinion  it  was 
said:  'Whether  this  decision  be  right  or  wrong, 
it  is  the  law  of  the  case;  it  is  res  adjudicata.' 
The  ruUng  in  the  previous  case  was  declared  to 
be  the  law  of  the  case,  although  in  Weems  v. 
Coker,  70  Ga.  746,  the  court  had  disapproved 
and  expressly  overruled  the  principle  laid  down 
In  68  6a.  790.  While  it  was  not  the  law  of  the 
state  at  the  time  the  second  case  (Saulsbury, 
111  S.E.--58 


Respess  &  Co.  y.  Iverson,  78  Ga.  733)  was  de- 
cided, yet  it  shows  that  this  court  felt  bound  to 
enforce  the  law  as  decided  when  the  case  was 
first  here  on  the  injunction.  They  ruled  that 
while  not  the  law  generally,  It  was  the  law  of 
that  particular  case." 

See*  also.  Southern  Bell  Tel.,  etc.,  Go.  y. 
Glawson,  140  Oa.  607,  79  S.  E.  136. 

[S]  3.  As  before  stated,  the  sole  question 
at  issue  upon  the  former  hearing  of  this  case 
was  whether  or  not  the  contract  between 
the  Georgia  Railway  &  Power  Company  and 
the  town  of  Decatur  was  a  valid,  subsisting 
contract.  Its  validity  was  attacked  in  a 
number  of  ways,  and  many  constitutional 
objectians  were  raised  thereto;  but  when 
this  court  reaffirmed  the  ruling  in  the  man- 
damus case  and  held  that  independently  of 
the  mandamus  order,  the  trial  court  did  not 
err  in  granting  the  interlocutory  order,  it 
was  an  adjudication  of  every  attack  upon 
the  validity  of  the  contract  in  question,  even 
though  the  numerous  objections  may  not 
have  been  specifically  ruled  ui)on  in  the  opin- 
ion of  the  court  See,  in  this  connection, 
McWilliams  v.  Walthal,  77  Ga.  7:  Savannah, 
etc.,  Railway  v.  Savannah,  115  Ga.  137,  41 
S.  E.  592;  1  A.  L.  R.  725;  Hughes  v.  Mor- 
rison, 141  Ga.  476,  81  S.  E.  202;  State  of 
New  Mexico  v.  County  Commissioners,  22 
N.  M,  562,  166  Pac.  906,  1  A.  L.  R.  720. 

In  the  light  of  the  rulings  above  stated, 
we  are  convinced  that  this  case  has  had  its 
day  in  court  The  validity  of  this  contract 
was  attacked  in  the  mandamus  case  hereto- 
fore referred  to,  and  in  the  now  case  at  bar. 
It  has  had  its  day  in  court,  and  the  ruling  in 
152  Ga.  143,  108  S.  E.  615,  is  not  only  res 
adjudicata  of  every  issue  involved  in  the 
present  hearing,  but  is  the  "law  of  the  case** 
in  the  case  now  under  review. 

What  is  said  in  the  foregoing  opinion  as 
to  the  case  of  Georgia  Railway  &  Power  Co. 
v.  Town  of  Decatur  is  applicable  to  and  con- 
trolling in  the  other  case,  Georgia  Railway 
and  Power  Co.  v.  Mayor  and  Council  of  Col- 
lege Parki 

Judgment  affirmed.  All  the  Justljces  con- 
cur. 

Judges  MELDRIM,  of  the  Eastern  Circuit, 
WRIGHT,  of  the  Rome  Circuit,  SHEPPARD, 
of  the  Atlantic  Circuit,  and  BELL,  of  the 
Albany  Circuit,  were  designated  by  the  Gov- 
ernor and  presided  in  these  cases  in  the 
places  of  Chief  Justice  FISH  and  Associate 
Justices  ATKINSON,  HILL,  and  HINES, 
who  were  disqualified.  The  Justices  and 
Judges  presiding  all  concur  in  the  Judgment 
rendered. 
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(153  Ga.  216) 

LAMAR   V.   STATE.      (No.   2892.) 

(Sapreme  Court  of  Georgia.    April  12»  1022.) 

.  (/syllal)ua  ly  Editorial  Btaff,) 

1.  Criminal  law  $=s>l064(4)~Ground  of  mo- 
tion not  stating  objootlon  to  evidence  Insuffi- 
cient. 

A  groand  of  a  motion  for  a  new  trial  com- 
plaining of  the  admission  of  evidence,  but  not 
showing  what  objection  was  made  when  the 
testimony  was  offered,  is  insufficient. 

2.  Criminal  law  «=s>762 (5)— Instruction  that 
manslaughter  not  Involved  and  stating  form 
of  verdict  held  not  to  expreea  opinion. 

An  instruction  that  yoluntary  manslaughter 
was  not  involved  and  that  the  verdict  would 
cither  be  guilty,  guilty  with  a  recommendation 
to  mercy,  or  not  guilty,  was  not  erroneous  as 
an  expression  and  intimation  that  defendant 
had  committed  something  more  than  man- 
slaughter. 

3.  Homicide  €=»307 (4)— Instruction  that  man- 
slaughter was  not  Involved  held  proper  under 
the  facts. 

Where  the  testimony  for  the  state,  if  true, 
made  a  clear  case  of  murder,  while  defend- 
ant's statement  tended  to  show  self-defense, 
an  instruction  that  voluntary  manslaughter 
was  not  involved  was  proper. 

4.  Criminal  law  ^=»758— Instruction  concern- 
ing defendant's  statement  held  not  erroneous. 

An  instruction  that  defendant  had  made  a 
statement  in  his  own  behalf,  that  he  was  not 
under  oath  and  not  subject  to  cross-examina- 
tion, and  the  jury  should  give  it  such  considera- 
tion as  they  thought  it  ought  to  have,  and  that 
they  had  a  right  to  believe  it  in  preference  to 
the  sworn  testimony,  provided  they  believed 
it  to  be  true,  was  in  substantial  accord  with 
Pen.  Code  1910,  {  1036,  and  not  erroneous  as 
depriving  the  jury  of  the  right  to  believe  the 
statement  in  part. 

5.  Criminal  law  «s»958 (3)— Ground  of  motion 
for  newly  discovered  evidence  Insufficient 
when  not  accompanied  by  affidavits  showing 
diligence. 

Under  Civ.  Code  1910,  SS  6085  and  6086,  a 
ground  of  a  motion  for  new  trial  for  newly  dis- 
covered evidence  was  insufficient,  where  there 
was  no  affidavit  that  movant  and  hia  counsel 
did  not  know  of  the  evidence  before  trial  and 
that  it  could  not  have  been  discovered  by  ordi- 
nary diligence. 

6.  Criminal  law  <&=»92i— That  defendant  want- 
ed to  make  further  statement  not  ground  for 
new  trial  when  no  request  made. 

That,  when  defendant  made  his  statement 
to  the  jury,  he  did  not  understand  he  was  to 
make  a  complete  statement  and  wanted  to  make 
a  further  statement,  was  not  ground  for  a  new 
trial,  where  permission  to  make  an  additional 
statement  was  not  requested. 

7.  Crimiifal  law  ^=9916— That  attorneys  did 
not  have  sufficient  time  to  prepare  net  ground 
for  new  trial  when  additional  time  not  re- 
quested. 

That  defendant  was  a  t>oor,  ignorant  negro, 
and  his  attorneys  did  not  have  proper  time 


to  study  and  prepare  the  case,  and  hia  people 
were  poor  and  ignorant  and  could  not  assist 
them  in  the  short  time  they  had,  waa  not 
ground  for  a  new  trial,  where  additional  time 
to  prepare  for  trial  waa  not  requested. 

Error  from  Superior  Ck)urt,  Fulton  Ck>uii- 
ty;    M.  0.  Tarver,  Judge. 

Voge  Lamar  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

Chappell  &  Bay,  of  Atlanta,  for  plaintiff  hi 
error. 

Jno.  A.  Boykln,  SoL  Gen.,  and  B.  A.  Ste- 
phens, botli  of  Atlanta,  Geo.  M.  Napier,  Atty. 
Gen.,  and  Seward  M.  Smith,  Asst  Atty.  Gen., 
for  the  State. 

nSH,  0.  J.  Voge  Lamar  was  indicted  for 
the  murder  of  Zora  Palmer,  by  maliciously 
shooting  and  killing  her  with  a  pistoL  There 
was  a  verdict  of  guilty,  and  he  excepted  to 
the  refusal  of  a  new  trial. 

[1]  1.  One  ground  of  the  motion  for  new 
trial  complained  that  the  court  erred  in  per- 
mitting a  witness  for  the  state  to  testily  to 
the  effect  that  the  accused  had  been  visiting 
the  deceased  for  six  or  seven  months,  that 
they  were  no  kin,  that  the  accused  waa  a 
married  man,  and  the  witness  guessed  he 
was  living  with  his  wife  at  the  time  of  the 
homicide.  While  it  Is  stated  that  the  movant 
objected  to  the  testimony,  the  objection  was 
not  specifically  stated.  The  motion  recited 
that— 

"Movant  alleges  that  the  court  erred  in  al- 
lowing this  evidence  admitted,  on  the  ground 
that  it  could  have  been  introduced  for  the  sole 
purpose  of  prejudicing  the  jury  against  Uie 
defendant;  and,  although  the  court  did  give 
some  instructiona  in  regard  to  it  In  the  charge, 
still  it  had  the  effect  of  causing  the  minds  of 
the  Jozy  to  be  prejudiced  towards  movant." 

Evidently  this  ground  was  without  merit 
because,  If  for  no  other  reason,  it  did  not  ap- 
pear what  objection  was  made  to  the  testimo- 
ny when  it  was  offered. 

[2,  S]  2.  Another  ground  was  that  the  court 
erred  in  instructing  the  Jury  as  follows: 

"I  charge  you  that  the  law  of  voluntary 
manslaughter  is  not  involved  in  this  case.  Your 
verdict  will  be  one  of  three:  Either,  'We,  the 
jury,  find  the  defendant  guilty,'  or,  'We,  the 
jury,  find  the  defendant  guilty,  and  recommend 
him  to  the  mercy  of  the  court,'  or,  'We,  the 
jury,  find  the  defendant  not  guilty.' " 

This  instruction  was  not  error  for  the  rea- 
son, as  alleged,  "that  it  was  an  expression 
and  intimation  on  the  part  of  the  court  that 
defendant  had  committed  a  great  crime, 
something  more  than  manslaughter.  It  is 
the  duty  of  the  court  to  charge  what  the  law 
is  in  a  positive  way,  and  not  in.  a  negative 
way  stating  what  crimes  have  not  been  com- 
mitted," nor  because,  as  contended  by  mov- 
ant, under  the  evidence  as  a  whole  the  law 
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of  voluntary  manslaughter  was  applicable; 
nor  because,  as  claimed  by  movant,  that  the 
Jury,  under  the  evidence,  might  have  found  a 
verdict  of  voluntary  manslaughter.  The  tes- 
timony of  a  number  of  witnesses  for  the 
state,  who  swore  they  were  present  and  saw 
the  accused  shoot  and  kill  2k>ra  Palmer^  if 
true  (and  its  credibility  was  for  the  jury), 
made  a  clear  case  of  murder  against  the  ac- 
cused. There  was  nothing  in  the  evidence 
tending  to  show  voluntary  manslaughter. 
The  statement  of  the  accused  to  the  Jury 
tended  to  show  that  he  acted  in  self-defense 
in  shooting  the  deceased. 

[4]  3.  Another  instruction  complained  of  in 
the  motion  was  as  follows: 

"The  defendant  made  a  statement  in  his  own 
behalf.  In  so  doing  he  was  not  under  oath, 
and  was  not  subject  to  cross-ezamination,  and 
you  should  give  to  his  statement  such  con- 
sideration as  you  think  it  ought  to  have.  You 
have  the  right  to  believe  it  in  preference  to 
the  sworn  testimony  in  the  case,  provided  you 
believe  it  to  be  true.** 

This  instruction  was  in  substantial  accord 
with  the  Penal  Code  1910,  S  1036,  and  it  was 
not  error  for  the  reason  alleged  that  it  de- 
prived the  Jury  of  the  right  to  believe  a  part 
of  the  statement  if  they  did  not  believe  it  as 
a  whole. 

[S]  4.  The  ground  of  the  motion  predicated 
on  alleged  newly  discovered  evidence  of  a 
named  witness  was  wholly  without  merit 
Aside  from  the  insuflQdent  character  of  the 
evidence,  no  affidavit  was  made  to  show  that 
the  movant  and  his  counsel  did  not  know  of 
the  existence  of  such  evidence  before  the 
trial,  and  that  the  same  could  not  have  been 
discovered  by  the  exercise  of  ordinary  dili- 
gence.   Civil  Code  1910,  U  6085,  6086. 

[6]  5.  The  ground  of  the  motion  was  with- 
out merit  which  complained  that  the  accused, 
when  he  made  his  statement  to  the  Jury,  did 
not  then  imderstand  that  he  was  to  make  a 
complete  statement  of  his  case,  but  thought 
''that  he  would  have  more  time  later";  and 
that— 

"He  wished  to  tell  the  Jury  that  there  had 
been  trouble  before  he  followed  the  deceased 
into  the  room  where  the  fatal  shot  was  fired, 
that  the  witness  Irwin  there  assaulted  him, 
and  so  the  deceased  did,  and  that  the  deceased 
hit  him  before  he  hit  her  with  the  pistol." 

The  court  would  doubtless  have  permitted 
the  accused  to  make  an  additional  statement 
had  it  been  requested  in  the  circumstances 
stated,  but  no  request  was  made. 

[7]  6.  Nor  was  it  cause  for  the  grant  of  a 
new  trial  that — 
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Attorneys  for  movant  state  that  movant  is  a 
poor,  ignorant  negro,  that  they  were  appointed 
by  the  court  to  defend  him,  and  did  not  have 
proper  time  to  study  and  prepare  the  case 
before  trial,  and  that  his  people  are  poor  and 
ignorant  and  could  not  assist  the  attorneys  as 
they  should  have  in  the  short  time  they  had  to 
work  on." 

It  does  not  appear  that  any  request  was 
made  by  the  attorneys  for  the  accused  for 
additional  time  to  prepare  the  case  for  trlaL 

The  court  did  not  err  In  refusing  a  new 
trial. 

Judgment  affirmed. 

All  the  Justices  concur. 


(153  Oa.  306> 
JENKINS  V.  STATE.     (No.  2992.) 

(Supreme  Court  of  Georgia.    April  14,  1922.) 

(Syllabus  by  the  Court.) 

Criminal  law  €==>824(3),  935(1)— Horn loide 
^=9309(3)— Failure  to  charge  on  voluntary 
manslaughter  not  error,  where  Issue  not 
raised  and  Instruction  not  requested;  new 
trial  properly  denied,  when  evidence  sup- 
ported verdict. 

John  Jenkins  was  convicted  of  murder  for 
the  unlawful  and  malicious  killing  of  Pearl  But- 
ler by  shooting  him  with  a  shotgun.  The  de- 
fendant's motion  for  a  new  trial,  which  was 
overruled,  was  based  upon  the  usual  general 
grounds,  that  the  verdict  was  contrary  to  law 
and  the  evidence,  and  without  evidence  to  sup- 
port it,  and  on  one  ground  of  amendment,  com- 
plaining that  the  court  erred  in  failing  to  in- 
struct the  jury  as  to  the  law  of  voluntary  man- 
slaughter. The  state  introduced  a  number  of 
witnesses  whose  testimony,  if  credible,  clearly 
showed  that  the  accused  assassinated  the  de- 
ceased. The  accused  submitted  no  testimony, 
but  made  a  statement  to  the  jury.  There  was 
nothing  in  the  testimony  that  authorized  an  in- 
struction on  the  law  of  voluntary  manslaughter; 
and  even  if  there  was  anything  in  the  statement 
which  would  have  authorized  a  charge  on  that 
subject,  no  request  was  made  therefor.  The 
▼erdict  was  strongly  supported  by  the  evidence, 
and  the  refusal  of  a  new  trial  was  not  error. 

Error  from  Superior  Court,  Pike  (bounty; 
W.  B.  H.  Searcy,  Jr.,  Judge. 

John  Jenkins  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

F.  L.  Adams  and  H.  A.  Rider,  both  of  Ze- 
bulon,  for  plaintiff  in  error. 

R  M.  Owen,  Sol.  Gen.,  of  Zebulon,  Geo.  M. 
Napier,  Atty.  Gen.,  and  Seward  M.  Smith, 
Asst.  Atty.  Gen.,  for  the  State. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(153  Ga.  801) 

CROOK  V.  CITIZENS'  BANK  OF  BLAKELY. 

(No.  2971.) 

(Supreme  Court  of  Georgia.    April  14,  1922.) 

(ByUalhu  5y  ike  Court.) 


1.  Injunction  ^=:»^36(2)— Reoelvers  ^s:»\^^ 
One  saeking  te  assert  equitalile  title  or  lien 
entitled  to  receiver  and  temporary  Injunction. 

Where  the  defendant  fraudulently  obtained 
money  from  the  plaintiff  and  inyested  it  in  per- 
sonal property,  the  plaintiff,  who  seeks  to 
assert  an  equitable  title  or  lien  upon  the 
property  so  purchased  with  his  funds,  is  enti- 
tled to  the  appointment  of  a  receiver  to  take 
charge  of  such  property,  and  a  temporary  in- 
junction, where  the  defendant  is  insolvent,  and 
there  is  danger  of  the  loss  of  such  equitable 
title  or  lien,  by  the  sale  of  such  property  by  the 
insolvent  defendant  Ross  v.  Fletcher,  148 
Ga.  147,  06  S.  E.  1;  23  Ruling  Case  Law,  20, 
il3. 

2.  Pleadings  and  evidencn  held  to  authorize 
relief. 

Under  the  pleadings  and  evidence  in  this 
case,  the  judge  did  not  err  in  granting  an  in- 
terlocutory injunction  and  appointing  a  tempo- 
rary receiver. 

Error  from  Superior  Court,  Calhoun  (boun- 
ty; R.  0.  Bell,  Judge. 

Action  by  Citizens'  Bank  of  Blakely 
a^inst  0.  A.  Crook.  Judgment  granting  an 
interlocutory  injunction,  and  appointing  a 
temporary  receiver,  and  defendant  brings  er- 
ror.   Affrmed. 

W.  I.  Geer.  of  Colquitt,  for  ^aintlff  In 
error. 

Glessner  &  (Collins,  of  Blakely,  for  defend- 
ant in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(153  Ga.  215) 

GREEN  V.  STATE.     (No.  2846.) 

(Supreme  Court  of  Georgia.    April  12,  1022.) 

(Bylldbiu  by  the  Court,) 

1.  Criminal  law  «s>448(8) ^Testimony  that 
spots  were  blood,  not  a  oonduslon. 

Testimony  that  certain  spots  on  the  shoes 
of  the  accused  were  "blood,"  introduced  as 
tending  to  connect  the  accused  with  the  commis- 
sion of  the  homicide  alleged  to  have  been  ac- 
complished by  striking  the  deceased  on  the 
head  with  an  ax,  was  admissible  over  the  ob- 
jection that  it  was  a  mere  conclusion  of  the 
witness. 

2.  Criminal  law  «=s>4 17(1 5)— Declaration  of 
person  since  deceased  that  he  committed  mur- 
der cfaarged,  not  admissible. 

The  declaration  of  a  person  since  deceased 
that  he  committed  the  killing  for  which  the  ac- 
cused was  on  trial  was  not  admissible  on  behalf 


of  the  latter.    Beach  t.  State,  188  Ga.  266,  75 
S.  B.  139  (2),  and  citations. 

3.  Charoe  authorized  by  evideaoeu 

The  evidence  authorised  the  charge  of  the 
law  of  circumstantial  evidence. 

4.  Homicide  ^=»340(2)— Inapplicable  instntc- 
tion  as  to  seif-deTease  and  reasonable  fears 
not  harmful. 

The  evidence  on  behalf  of  the  state  tended 
to  show  that  the  accused  murdered  the  deceased 
while  in  his  room  at  night,  by  strilring  him  on 
the  head  with  an  ax.  The  only  defense  set  up 
by  the  accused  was  alibi.  In  such  drcumstsnc- 
es  the  instruction  to  the  jury  as  to  the  law  of 
self-defense  and  reasonable  fears,  if  not  ap- 
plicable to  any  theory  of  the  case,  was  not 
harmful  to  the  accused,  and  was  not  therefore 
cause  for  a  new  trial. 

5.  Criminal  law  €=:>935(l)— New  trial  proper- 
ly denied  when  evidenoe  suffloient. 

The  evidence  was  sufficient  to  authorise  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  new  triaL 

Error  from  Superior  Court,  rolton  Coun- 
ty;  Jno.  D.  Humphries,  Judge. 

Dennis  Green  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Lowndes  Calhoun  and  M.  Sinitb«  both  of 
Atlanta,  for  plaintiff  In  error. 

Jno.  A.  Boykin,  SoL  Gen.,  of  Atlanta,  (3eo. 
M.  Napier,  Atty.  (Jen.,  Seward  M.  Smith. 
Asst  Atty.  (yen.,  and  B.  A.  Stephens,  of  At- 
lanta, for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(lSS0t.2Sl} 
DORSEY  V.  STATE.     (Ne.  2772.) 

(Supreme  Court  of  Georgia.    April  14,  1922.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  law  ^=s>828— Failnre  to  eharge  oa 
confessions  not  ground  for  new  trial,  in  ab- 
senss  of  proper  request. 

Where  there  was  evidence  tending  to  show 
confessions  of  guOt  by  the  accused,  it  was  not 
cause  for  a  new  trial  that  the  judge  failed,  in 
the  absence  of  a  timely  and  proper  written 
request,  to  instruct  the  jury  as  to  the  law  on 
the  subject  of  confessions.  Thomas  v.  State, 
150  Ga.  269,  271,  103  &  B.  244;  Jones  v. 
State,  150  Ga.  e28»  104  S.  E.  425. 

2.  Criminal  law  ^=o  1 064 (4) —Ground  of  motios, 
net  showing  objeotion  te  evidence  er  motios 
to  withdraw  It,  insufficient. 

A  ground  of  a  motion  for  new  trial  by  one 
convicted  of  the  offense  of  rape  was  to  this  ef- 
fect: "The  following  evidence  was  allowed  to 
go  to  the  jury  over  objection  of  counsel  for  the 
defendant.  'Her  dress  was  tom^  and  in  a  bed 
fix,  too.  It  was  right  bloody.  Showed  ft  to 
me  right  there.  She  didn't  show  it  to  him. 
It  was  fresh,  watery  blood.'    The  dothes,  be- 
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ing  in  existence  and  at  the  home  of  the  g^rl 
said  to  have  been  raped,  was  the  highest  evi- 
dence. For  this  reason  the  court  should  have 
withdrawn  this  evidence  from  the  jury,  and  er- 
ror is  hereby  assigned  on  the  ruling  of  the 
court  in  this  respect."  Among  the  reasons  why 
this  ground  fails  to  present  any  question  for 
decision  is  it  does  not  appear  therefrom  what,  if 
any,  objection  was  made  to  the  evidence  when 
it  was  admitted;  nor  is  it  stated  that  any  mo- 
tion was  made  by  movant  to  have  the  evidence 
withdrawn  from  the  consideration  of  the  jury. 

3.  Criminal  law  ^=:»935(l)— New  trial  properly 
denied,  when  verdict  authorized. 

The  verdict  was  authorized  by  the  evidence, 
and  the  refusal  of  a  new  trial  was  not  error. 

Error  from  Superior  Ck>iirty  White  Coun- 
ty; J.  B.  Jones,  Judge. 

Frank  Dorsey  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Underwood  &  Henderson,  G.  H.  Edwards 
and  T.  F.  Underwood,  all  of  Cleveland,  for 
plaintiff  in  error. 

J.  G.  Collins,  SoL  Gen.,  of  Gainesville, 
Geo.  M.  Napier,  Atty.  Gen.,  and  Seward  M. 
Smith,  Asst.  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(158  Qa.  246) 

SCHLEY  et  at.  v.  WILLI AIMSON  et  al. 

CANFIELD  et  al.  v.  SCHLEY  ot  aL 

(Nos.  2721,  2747.) 

(Supreme  Court  of  Georgia.    April  14,  1922.) 

(ByUahiu  5y  the  Court.) 

I.  Wills  <8s3»634 (9)— Remainder  held  vested  as 
to  one-half  of  estate  subjeot  to  be  enlarged 
to  vested  remainder  In  entire  estate. 

A  testator  executed  a  will  in  1874,  and  died 
in  the  same  year,  having  bequeathed  and  de- 
vised, by  item  1  thereof,  all  of  his  estate,  real, 
personal  and  mixed,  in  trust  for  his  wife  and 
daughter,  "during  the  life  of  my  said  wife,  the 
income  to  be  equally  divided  between  them, 
share  and  share  alike;  and  in  case  my  said  wife 
shall  depart  this  life  leaving  my  said  daughter 
her  surviving  and  unmarried,  then  the  whole 
of  the  income  of  my  said  estate  to  go  to  my 
said  daughter  while  she  continues  unmarried; 
and  at  and  after  her  death,  still  being  unmar- 
ried, then  the  whole  of  my  said  property  to  be 
equally  divided  between  my  sons,  share  and 
share  alike,  the  child  or  children  of  a  deceased 
son  to  take  the  share  to  which  the  parent 
woul4  have  been  entitled,  if  in  life,  to  them 
and  their  heirs  forever."  By  item  3  of  his  will 
the  testator  provided  that,  "if  my  daughter 
shall  marry  after  the  death  of  my  said  wife, 
then  I  direct  that  my  estate  be  equally  divid- 
ed, and  that  one  half  shall  be  turned  over  to 
my  said  daughter  in  her  own  right  and  to  her 
sole  and  separate  use  absolutely  in  fee  simple. 


child  or  children  of  a  deceased  son  to  take  the 
share  to  which  the  parent  would  have  been  en- 
titled if  in  life,  to  them  and  their  heirs  for- 
ever." The  wife  and  then  the  daughter  died 
subsequently  to  the  death  of  the  teutator,  both 
unmarried.  The  ^Ye  sons  of  the  testator  were 
living  at  the  death  of  testator.  Held,  that 
testator^s  wife  and  daughter  took  a  life  estate 
as  provided  in  the  will,v  and  the  sons  (five) 
took  a  vested  remainder  in  one -half  of  the 
estate,  subject  to  take  the  whole  estate  upon 
the  daughter  dying  unmarried. 

2.  Construotlon  of  will  held  erroneous. 

The  court  erred  in  construing  the  will  as 
conveying  contingent  remainders  to  the  five 
sons  at  testator's  death,  instead  of  vested 
remainders  as  held  in  the  first  headnote;  and 
also  in  other  rulings  based  upon  the  theory 
that  the  will  conveyed  contingent  remainders. 

3.  Remainders  ^=> 1 4— Transfer  and  convey- 
ance of  all  property  of  whatsoever  kind  or 
nature  held  to  transfer  vested  remainder  In- 
terest 

The  instrument  executed  on  May  15,  1908, 
by  Dr.  James  M.  Schley,  one  of  the  five  sons 
of  testator,  to  his  wife,  Margaret  T.  Schley, 
conveyed  his  vested  interest  in  his  father's 
estate. 

4.  Wilis  ^=>849— Interest  of  remaindermen  dy- 
ing In  life  tenant's  lifetime  held  to  pass  to 
heirs  subject  to  Hens  created  by  remainder- 
men. 

The  wives  and  children  of  the  sons  of  tes- 
tator, who  died  before  the  death  of  the  life 
tenant,  took  by  inheritance,  as  heirs  at  law  of 
such  deceased  sons,  subject  to  the  liens  created 
by  the  latter  in  their  lifetime. 

Error  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Suit  by  W.  W.  Williamson  and  others,  ex- 
ecutors of  James  M.  Schley,  deceased, 
against  Robert  Montford  Schley  and  others. 
Judgment  construing  the  will,  etc.,  and 
James  M.  Schley,  Jr.,  and  others  bring  error, 
and  G.  C.  Canfleld  and  others  bring  a  cross- 
bill of  exceptions.    Reversed. 

W.  W.  Williamson  and  Raiford  Falligant, 
executors,  and  Leona  Guerard  Gadsden  (for- 
merly Schley),  executrix  of  the  last  will  and 
testament  of  James  M.  Schley,  brought  a  pe- 
tition for  direction,  etc.,  against  Robert 
Montford  Schley  of  Buffalo  N.  Y.,  Catherhie 
Schley  Hardwicke  of  Lewiston  N.  Y.,  WiUiam 
Sullivan  Schley,  of  Shirley,  Mass.  (children 
of  William  Sullivan  Schley,  now  deceased), 
liocy  J.  Schley,  widow  of  George  Schley,  of 
Tltusville,  Pa.,  Dr.  James  M.  Schley,  of  New 
York  City,  Katherine  Beckwith  Variel,  of 
Waterbury,  CJonn.,  Margaret  Elfrlda  Harper, 
of  Bonnell,  Syosset,  L.  I.,  James  M.  Schley, 
Jr.,  of  New  York  City,  Henry  Spalding 
Schley,  of  New  York  City  (the  last  four  nam- 
ed persons  being  the  children  of  Dr.  James 
M.   Schley,  of  New   York  City),   Leona  G. 


and  that  the  other  half  be  equally  divided  be-    Gadsden,  formerly  Schley,  of  Savannah,  Ga. 

tween  my   sons,   share   and  share   alike,  the  I  Marianne  Schley  Rogers,  of  Shreveport,  La., 

-         ^^— ^— ^— ^^^^^^— .        __^.^_^_^_^^^^^___^___^__^^  —  
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tbe  widow  and  daughter,  respectiyely,  of 
John  StUUIvan  Schley,  deceased,  and  George 
F.  Canfleld  and  the  Farmers'  Loan  &  Trust 
Company,  both  of  New  York  City,  the  duly 
appointed  and  Qualified  executors  and  trus- 
tees of  and  under  the  will  of  Margaret  T. 
Schley,  now  deceased,  formerly  wife  of  Dr. 
James  M.  Schley,  of  New  York  City,  alleging 
that  they  are  all  of  the  remaindermen,  heirs 
at  law,  and  claimants  under  the  will  of 
James  M.  Schley,  deceased,  and  are  all  sui 
Juris.  The  prayer  of  the  petition  was  that 
the  court  determine  the  persons  entitled  to 
share  in  the  distribution  of  said  estate,  and 
the  proportion  to  be  received  by  each,  etc 
Also,  that  commissioners  be  appointed  to  ap- 
praise and  divide  the  property  of  the  estate 
in  kind  among  those  entitled  thereto,  or  that 
plaintiffs  be  authorized  and  directed  to  sell 
the  real  and  personal  properties  belonging  to 
the  estate  and  distribute  the  cash  derived 
therefrom  among  those  entitled  thereto  un- 
der direction  of  the  court  A  copy  of  the 
will  of  James  M.  Schley  was  attached  to  the 
petition,  the  material  portions  of  which  are 
as  follows: 

"Item  1.  After  the  payment  of  my  just  debts 
and  funeral  expenses,  I  give,  devise,  and  be- 
queath to  my  executrix  hereinafter  named,  and 
to  her  successors,  all  of  my  estate  and  proper- 
ty, real, ,  personal,  and  mixed,  of  whatsoever 
kind  and  wheresoever  situated,  in  and  upon 
the  following  conditions,  limitations  and 
trusts,  namely,  in  trust  for  the  sole  and  sep- 
arate use,  benefit,  and  behoof  of  my  wife, 
Marianne  A.  Schley,  and  my  daughter,  Sarah 
Swan  Schley,  during  the  life  of  my  said  wife, 
the  income  to  be  equally  divided  between  them, 
share  and  share  alike;  and  in  case  my  said 
wife  shall  depart  this  life  leaving  my  said 
daughter  her  surviving  and  unmarried,  then 
the  whole  of  the  income  of  my  said  estate  to 
go  to  my  said  daughter  while  she  continues 
unmarried,  and  at  and  after  her  death,  still 
being  unmarried,  then  the  whole  of  my  said 
property  to  be  equally  divided  between  my 
song,  share  and  share  aUke,  the  child  or  diil- 
dren  of  a  deceased  son  to  take  the  share  to 
which  the  parent  would  have  been  entitled  if  in 
life,  to  them  and  their  heirs  forever. 

"Item  2.  In  case  my  said  daughter  shall  de- 
part this  life  being  unmarried  and  leaving  my 
said  wife  her  surviving,  then  I  direct  that  the 
whole  income  of  my  said  estate  shall  go  to  the 
sole  use  of  my  said  wife  during  her  life,  and  at 
and  after  her  death  that  the  whole  property 
shall  be  equally  divided  between  my  sons,  share 
and  share  alike,  the  child  or  children  of  a  de- 
ceased to  take  the  share  to  which  the  parent 
would  have  been  entitled  if  in  life,  to  them  and 
their  heirs  forever. 

"Item  3.  If  my  daughter  shall  marry  after 
the  death  of  my  said  wife,  then  I  direct  that  my 
estate  shall  be  equally  divided,  and  that  one 
half  be  turned  over  to  my  said  daughter  in  her 
own  right  and  to  her  sole  and  separate  use 
absolutely  in  fee  simple,  and  that  the  other 
half  be  equally  divided  between  my  sons,  share 
and  share  alike  [the  child  or  children  of  a 
ueceased  son  to  take  the  share  to  which]  the 


parent  would  have  been  entitled  If  In  life,  to 
them  and  their  heirs  forever. 

"Item  4.  In  case  my  said  daughter  shall 
marry  before  the  death  of  my  said  wife,  then  I 
direct  that  an  equal  half  of  the  income  of  my 
said  estate  shall  be  paid  over  to  my  said  daugh- 
ter during  the  life  of  my  said  wife  and  after 
the  death  of  my  said  wife  then  my  property  to 
be  divided  as  in  the  third  item  of  this  my  will; 
provided,  the  half  hereby  devised  to  my  daugh- 
ter to  go  to  any  child  or  children  she  may  leave, 
in  case  after  marrying  she  may  depart  this 
life  before  her  mother,  share  and  share  alike. 

"Item  5.  I  expressly  declare  and  direct  that 
the  foregoing  provisions  in  favor  of  my  wife 
are  in  lieu  of  her  right  of  dower;  and  I  hereby 
nominate  and  appoint  my  said  wife,  Marianne 
A.  Schley,  to  be  the  sole  executrix  of  this  my 
last  will  and  testament,  with  liberty  to  appoint 
her  successor  by  wilL'* 

There  were  other  exhibits  attached  to  the 
petition,  those  material  being  as  follows: 

(1)  "In  consideration  of  the  sum  of  one 
dollar  ($1.00)  to  me  in  hand  paid  and  other 
valuable  consideration,  I  hereby  sell,  assign, 
transfer,  and  convey  unto  Margaret  T.  Schley 
all  my  property  of  whatsoever  kind  and  nature, 
including  all  my  stocks  and  bonds;  and  I  do 
hereby  irrevocably  constitute  and  appoint  the 
said  Margaret  T.  Schley  my  attorney,  and  I 
vest  in  her  full  power  to  do  whatsoever  is  nec- 
essary to  vest  complete  title  in  her  or  in  any 
one  she  may  designate,  of  all  my  property." 

This  instrument  was  dated  May  15,  1903, 
was  signed  by  J.  Montford  Schley  before  two 
witnesses,  and  acknowledged  before  a  notary 
public. 

(2)  A  security  deed  executed  by  George 
Schley  to  J.  M.  Schley,  dated  December  1, 
1896,  to  secure  a  debt  of  $11,216.03;  the 
property  being  "all  his  right,  title  and  inter- 
est, claim  and  demand  whatsoever,  in  and 
to  the  estate  of  James  Montford  Schley,  late 
of  Savannah,  Ga.,  deceased." 

(3)  A  security  deed  from  Freeman  W. 
Schley  to  James  M.  Schley,  dated  Septanber 
29,  1885,  to  secure  a  loan  of  $500,  the  prop- 
erty conveyed  being  "all  his  right,  title,  in- 
terest, claim  or  demand  whatsoever  that  he 
now  hath  or  may  hereafter  have  in  the  es- 
tate of  his  father.  Dr.  James  M.  Schley,  Sr., 
late  of  the  county  of  Chatham,  and  state  of 
Georgia,  deceased." 

The  defendants,  James  M.  Schley,  Jr.,  and 
others,  answered  the  petition,  admitting 
most  of  the  idlegations  contained  therein, 
and  averring  that  for  want  of  sufiicient  in- 
formation they  could  neither  admit  nor  deny 
some  of  the  others.  They  prayed  that  the 
court  decree  that  upon  the  death  of  the  tes- 
tator each  of  his  sons  then  living  took  a  vest- 
ed equitable  estate  In  remainder,  only  sub- 
ject to  be  divested  in  part  if  Sarah  Swan 
Schley,  the  daughter  of  testator,  should  mar- 
ry; and  that,  Sarah  Swan  Schley  having 
died  unmarried,  the  estates  of  George  Sdiiley 
and  Freeman  W.  Schley  were  conveyed  to 
and  are  now  indefeasibly  vested  in  Dr.  J. 
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M.  Schley,  by  reason  of  certain  conveyances 
set  out  above;  and  that  the  estates  of  Wil- 
liam S.  Schley  and  John  S.  Schley  passed  by 
their  respective  wills.  Also,  that  the  instru- 
ment dated  May  15,  1903,  if  in  fact  executed 
by  Dr.  James  M.  Schley,  did  not  convey  to 
Margaret  T.  Schley  the  remainder  interest 
in  realty  or  personalty  of  Dr.  James  M. 
Schley  in  the  estate  of  the  testator,  but,  if 
the  court  should  find  that  the  instrument 
conveyed  a  remainder  interest  in  personalty, 
that  the  court  will  adjudge  and  decree  that 
the  remainder  interest  of  Dr.  James  M. 
Schley  in  the  realty  belonging  to  the  estate 
of  the  testator  was  not  thereby  conveyed, 
and  that  the  remainder  interest  (including 
the  remainder  interest  of  George  Schley  and 
Freeman  W.  Schley  conveyed  to  Dr.  James 
M.  Schley  by  deed  to  secure  debt)  is  now  de- 
feasibly  vested  in  respondents'  father.  Dr. 
James  M.  Schley;  that  plaintiffs  be  ordered 
and  directed  to  sell  all  real  and  personal 
property  in  their  hands  at  public  or  private 
sale  in  their  discretion,  and  to  distribute  the 
proceeds  as  follows:  Three-fifths  to  Dr. 
James  M.  Schley,  one-fifth  in  accordance 
with  the  will  of  William  S.  Schley,  and  one- 
fifth  in  accordance  with  the  will  of  John 
Sullivan  Schley.  An  amendment  to  the  an- 
swer was  offered,  averring  in  effect  that  the 
instrument  dated  May  15, 1903,  does  not  have 
the  effect  in  law  as  contended « for  by  the 
plaintiffs,  but  is  simply  a  power  of  attorney 
and  was  intended  only  as  such,  and  was  ex- 
ecuted for  the  purpose  of  giving  to  the  der- 
fendants'  mother  the  right  to  use  what  in- 
come her  husband  had  in  the  discharge  of 
his  debts  and  in  the  management  of  his  af- 
fairs, which  their  father  could  not  manage 
because  of  his  physical  condition. 

The  petition  was  also  answered  by  Dr. 
James  M.  Schley,  who  admitted  a  number  of 
the  allegations,  including  that  of  the  execu- 
tion of  the  conveyance  from  himself  to  his 
wife  in  1903;  but  he  averred  that,  because 
of  the  result  of  an  X-ray  examination  made 
upon  his  person,  he  was  unable  to  practice 
his  profession  or  to  manage  his  own  business 
affairs,  and  that  under  these  circumstances 
he  and  his  wife  agreed  that  it  was  advisable 
to.  have  the  transfer  of  his  property  made  to 
his  wife  in  order  that  she  might  be  in  a  posi- 
tion to  pay  his  expenses  from  his  own  funds, 
and  to  change  his  investments,  and  to  do 
whatever  they  mii^t  agree  upon  as  neces- 
sary or  advisable  in  connection  with  his  per- 
sonal property,  etc.  He  avers  that  he  has 
since  been  advised  and  believes  that  upon 
the  death  of  testator  each  of  testator's  sons 
then  living  took  a  vested  equitable  estate  in 
remainder,  subject  only  to  be  divested  in 
part  by  the  marriage  of  Sarah  Swan  Schley ; 
that  on  May  15,  1903,  there  was  vested  in 
respondent  not  only  his  vested  estate  under 
the  testator's  will,  but  also  the  vested  es- 
tates of  his  brothers,  George  and  Freeman 
W.  Schley,  who  had  conveyed  to  respondent 


their  interest  under  the  will;  and  that  the 
instrument  executed  by  him  to  his  wife  on 
May  15,  1903,  is  not  sufficient  in  law  to  con- 
vey to  Margaret  T.  Schley  his  interest  in 
either  the  real  or  personal  estate  of  the  tes- 
tator. But,  If  the  court  should  hold  other- 
wise, the  respondent  avers  that  through  a 
mutual  mistake  of  both  himself  and  his 
wife,  Margaret,  the  instrument  does  not  ex- 
press the  agreement  reached  by  them  and 
does  not  effectuate  their  intention,  and 
should  be  reformed  by  inserting  between  the 
words  "my"  and  ''property"  the  word  **per- 
sonal."  The  prayer  was  that  the  court  de- 
cree that  upon  the  death  of  testator  there 
vested  in  -each  of  his  sons  then  living  an 
equitable  estate  in  remainder,  subject  to  be 
divested  only  in  part  by  the  marriage  of 
Sarah  Swan  Schley,  and  that  the  one-fifth 
share  which  thus  vested  in  respondent,  to- 
gether with  the  one-fifth  shares  which  vested 
in  his  brothers,  George  and  Freeman  W., 
Schley,  are  now  indefeaslbly  vested  in  him, 
the  life  estate  having  terminated  and  Sarah 
Swan  Schley  having  died  unmarried;  tliat 
the  remaining  two-fifths  are  indefeaslbly 
vested  as  follows:  One-fifth  in  accordance 
with  the  will  of  William  S.  Schley,  and  one- 
fifth  in  accordance  with  the  will  of  John 
Sullivan  Schley ;  that  the  instrument  of  May 
15,  1903,  did  not  convey  to  Margaret  T. 
Schley  the  vested  equitable  estate  in  remain- 
der of  resxKsndent,  or  the  vested  equitable  es- 
tates in  remainder  of  George  Schley  and 
Freeman  W.  Schley,  either  real  or  personal, 
but,  if  the  court  should  hold  otherwise,  that 
it  decree  that  the  instrument  of  May  15, 
1903,  be  so  reformed  as  to  effectuate  the  in- 
tention of  the  parties,  by  inserting  between 
the  words  "my"  and  "property"  in  both 
places  in  which  they  occur  the  word  "person- 
al." By  a  further  amendment  Dr.  James  M. 
Schley  averted  that  he  had  no  recollection 
of  executing  the  instrument  of  May  15,  1903, 
etc. 

Other  respondents,  Robert  Montf ord  Schley 
et  al.,  the  children  of  William  S.  Schley,  de- 
ceased, filed  answers  in  which  they  prayed 
that  the  court  adjudge  that  the  interests  of 
George  Schley  and  Freeman  W.  Schley  were 
contingent  equitable  estates  in  remainder 
when  they  respectively  executed  the  mort- 
gages and  deeds  to  secure  debt,  mentioned  in 
the  petition,  and  that  the  conveyances  are 
void,  and  that  the  same  be  canceled  of  rec- 
ord, and  that  the  estate  of  James  M.  Schley, 
the  testator,  is  indefeaslbly  vested:  One- 
third  in  respondents  as  the  children  of  Wil- 
liam S.  Schley,  who  were  living  at  the  time 
of  the  death  of  Sarah  Swan  Schley;  one- 
third  in  Marianne  Schley,  who  was  living  at 
the  time  of  the  death  of  Sarah  Swan  Schley; 
one-third  in  J.  M.  Schley,  etc. 

George  F.  Canfield  and  the  Farmers'  Loan 
&  Trust  Company,  executors  and  trustees  of 
Margaret  T.  Schley,  filed  an  answer  and 
cross-bill,  and  prayed   that  the  court  find 
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that  under  the  terms  of  the  will  of  James 
M.  Schley  the  remainder  estate  vested  abso- 
lutely in  his  sons  at  the  time  of  the  death  of 
the  testator  as  to  one-half  portion  of  the  re- 
mainder interest,  and  that  as  to  the  other 
one-half  portion  the  court  consider  the  same 
as  a  Tested  interest,  subject  only  to  be  di- 
vested by  the  happening  of  a  condition  sub- 
sequent, which  did  not  occur,  etc.  These  de- 
fendants also  amended  their  answer  by  in- 
serting in  paragraph  c  of  the  prayer  between 
the  words  ''personalty"  and  "said**  the  words 
"vested  or  contingent" 

Marianne  S.  Rogers,  the  only  child  of 
John  Sullivan  Schley,  deceased,  answered 
the  petition  and  prayed  an  order  of  the  court 
adjudging  that  the  interests  of  George 
Schley  and  Freeman  W.  Schley  were  contin- 
gent equitable  estates  in  remainder  when 
they  executed  the  mortgages  and  deeds  to 
secure  the  debt  therein  mentioned,  and  that 
the  conveyances  are  void  and  of  no  effect, 
etc. 

The  case  was  submitted  to  the  court  upon 
the  pleadings,  and  upon  an  agreed  statement 
of  facts  which  was  as  follows: 

"It  is  agreed  between  George  F.  Canfield  and 
the  Farmers'  Loan  &  Trust  Company,  execu- 
tors and  trustees  under  the  will  of  Margaret  T. 
Schley,  on  the  one  hand,  and  James  M.  Schley, 
Jr.,  Henry  Spaulding  Schley,  and  Katherine 
Schley  Variel,  on  the  other  hand,  as  follows: 
On  or  about  October  14,  1920,  Mr.  George  F. 
Canfield  and  Mr.  James  M.  Schley,  Jr.,  visited 
Dr.  James  M.  Schley  at  the  Buckingham  Hotel 
in  New  York  City,  for  the  purpose  of  ascer- 
taining whether  or  not  Dr.  Schley  executed 
the  document  signed  J.  Montford  Schley,  and 
dated  May  15,  1903,  attached  as  Exhibit  0 
to  the  bill  of  direction  in  this  case,  and  for 
the  purpose  of  ascertaining  what  recollection, 
if  any,  Dr.  Schley  had  on  the  execution  of  the 
document,  the  purpose  for  which  it  was  exe- 
cuted, and  the  circumstances  which  surrounded 
its  execution.  At  that  time  Dr.  Schley  recog- 
nized and  acknowledged  his  signature  to  the 
document,  a  copy  of  which  is  attached  to  the 
bill  and  marked  'Exhibit  C,'  but  stated  that 
he  had  no  recollection  of  the  matter  at  all,  out- 
side of  the  document  itself.  Dr.  Schley  is  now 
in  feeble  health  and  has  been  ill  for  many  years. 
That:  (1)  When  Dr.  James  M.  Schley,  re- 
spondent, executed  the  instrument,  he  was 
mentally  competent  to  do  so.  That  he  has 
never  been,  and  is  not  now,  imbecile  or  lunatic, 
but  his  mental  condition  is  such,  as  a  result  of 
invalidism  for  25  years  and  his  paralysis  for  a 
part  of  that  time,  that  his  memory  is  not  good, 
and  his  testimony,  if  taken  in  this  proceeding, 
would  be  of  little  assistance,  if  any.  (2)  In 
1898,  and  while  Dr.  Schley  was  engaged  in 
the  practice  of  medicine  of  New  York  City,  he 
became  permanently  disabled  and  paralysed  as 
a  result  of  aix  X-ray  examination,  and  has  been 
in  that  condition  ever  since,  added  to  which  he 
has  suffered  a  stroke  of  paralysis,  and,  since 
1890,  has  been  unable  to  practice  his  profession 
or  to  manage  his  own  affairs.  (3)  Dr.  Schley's 
wife,  Margaret  T.  Schley,  was  a  wealthy  woman 
in  her  own  right  when  Dr.  Schley  executed  the 
instrument." 


Also,  a  copy  of  the  last  will  and  testament 
of  Sarah  Swan  Schley,  conveying  both  real 
and  personal  property,  which  will  had  be^ 
probated  In  the  state  of  New  York.  . 

After  consideration,  the  court  rendered  the 
following  decree: 

"The  above-entitled  cause  coming  on  to  be 

heard  before  me  on  the day  of  February, 

1921,  upon  the  bill  of  direction  and  the  an- 
swers of  defendants  and  proofs  submitted;  and 
it  appearing  that  all  parties  defendant  had 
been  properly  served  and  dted  to  appear  ac- 
cording to  law:  Now,  after  hearing  and  con- 
sidering all  evidence  produced  and  the  argu- 
ments of  counsel  for  the  respective  parties, 
and  pursuant  to  the  opinion  of  the  court  ren- 
dered herein  on  March  7,  1921,  it  is  ordered, 
adjudged,  and  decreed  as  follows:  (1)  That 
the  remainder  estates  created  and  set  up  un- 
der the  terms  of  the  will  and  [of]  of  the  testa- 
tor, the  late  John  M.  Schley,  were  contingent 
remainders,  and  did  not  vest  in  the  five  sons 
of  the  testator  at  his  death.  (2)  That  the  en- 
tire estate,  both  real  and  personal,  be  sold  ei- 
ther as  a  whole  or  in  parcels,  by  the  executors 
and  executrix  at  public  or  private  sales,  at  such 
time  or  times,  and  for  such  prices,  as  in  their 
good  judgment  will  be  to  the  best  interest  of 
the  estate,  purchasers  at  such  sale  or  sales 
not  to  be  required  to  see  to  the  application 
or  disposition  of  the  proceeds,  nor  shall  such 
sale  or  sales  be  subject  to  the  confirmation  of 
the  court;  and  that  the  balance  of  the  pro- 
ceeds of  said  sale  or  sales,  after  payment  of 
debts,  if  any,  of  said  estate,  and  the  costs  of 
administration  and  of  this  proceeding,  and  of 
aziy  further  costs  and  expenses  incurred  in  the 
sale  and  distribution  of  said  estate,  be  distrib- 
uted and  paid  out  as  follows:  (a)  One-third 
to  the  children  of  the  said  William  SuUiyan 
Schley,  now  deceased,  who  are  Robert  M. 
Schley,  Catherine  Schley  Hardwicke,  and 
William  SuUivan  Schley,  (b)  One-third  to  the 
personal  representatives  and  trustees  of  the 
estate  of  the  late  Margaret  T.  Schley.  (c> 
One-third  to  Marianne  Schley  Rogers,  only 
child  of  John  Sullivan  Schley,  deceased.  (3) 
That  the  said  Lucy  J.  Schley,  widow  of  the 
late  George  Schley,  has  no  interest  in  said  es- 
tate of  James  M.  Schley,  deceased.  Said 
George  Schley  having  died  without  issue,  the 
share  to  which  he  would  have  been  entitled, 
had  he  survived  the  life  tenants,  reverted  to 
said  estate.  (4)  That  the  interest  of  Dr. 
James  M.  Schley,  son  of  the  testator,  was  as- 
signed and  transferred  to  his  wife,  Margaret 
T.  Schley,  on  May  16,  1903,  by  the  instrument 
in  writing  executed  by  said  Dr.  James  M. 
Schley  on  that  date,  a  copy  of  which  is  at- 
tached to  the  petition  in  this  case  and  marked 
'Exhibit  C  (5)  That  the  interest  in  said  es- 
tate which  would  have  gone  to  the  said  John 
Sullivan  Schley,  had  he  survived  the  life  ten- 
ants, vested  in  his  only  diild,  Marianne  Schley 
(now  Rogers),  to  the  exclusion  of  the  widow, 
Leonora  O.  Schley  (now  Gadsden),  notwith- 
standing the  terms  of  the  will  of  the  said  John 
Sullivan  Schley,  bequeathing  his  said  widow 
a  life  estate  in  said  interest  (6)  That  the 
said  Freeman  W.  Schley  having  died  before 
the  life  tenants,  unmarried  and  without  issue, 
the  interest  in  said  estate  to  which  he  would 
have  been  entitled,  had  he  snrvived  the  life 
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tenants,  reverted  to  the  estate.  (7)  That  the 
said  WilUan/  Sulliyan  Schley  having  died  before 
the  termination  of  the  life  estates,  the  share 
in  said  estate  to  which  he  would  have  been 
entitled,  had  he  surrived  tha  life  tenants.  Test- 
ed in  his  three  children,  share  and  share  alike, 
to* wit,  Robert  Ml  Schley,  Catherine  Schley 
Hardwicke,  and  William  Sullivan  Schley,  upon 
the  death  of  the  life  tenant.  (8)  That  the  deeds 
to  secure  debt  and  mortgages  mentioned  and 
described  in  paragraphs  7  and  13  of  said  peti- 
tion as  having  been  made,  executed,  and  de- 
livered by  said  George  Schley  and  Freeman  W. 
Schley,  respectively,  to  the  said  Dr.  James 
M.  Schley,  of  New  York,  or  any  other  deeds  to 
secure  debts,  mortgages,  or  liens  which  may 
have  been  given  or  created  during  their  life- 
times by  the  said  George  and  Freeman  W. 
Schley,  are  void  and  of  no  effect,  and  the 
holders  of  said  deeds  to  secure  debts  and  mort- 
gages are  hereby  required  to  surrender  and 
cancel  the  same  of  record.  (9)  That  the  case 
be  kept  open  upon  the  docket  of  the  court,  for 
the  taking  of  such  other  orders  and  decrees 
as  may  be  necessary  in  the  final  winding  up  of 
said  estate." 

To  this  Judgment  the  plaintiffs  in  error  ex- 
cepted on  the  following  grounds :  (1)  Because 
the  remainder  interest  created  by  the  testa- 
tor's will  was  not  contingent  upon  any  son's 
sorviying  the  life  estate  and  upon  his  leav- 
ing a  child  or  children  who  should  survive 
the  life  estate,  if  be  did  not  (2)  Because  the 
remainder  interest  created  by  the  testator's 
will  was  a  vested  equitable  remainder,  one- 
fifth  of  which  vested  at  the  time  of  the  tes- 
tator's death  in  each  of  his  five  sons.  One 
lialf  of  each  son's  share  vested  ludef easibly ; 
the  other  half  was  subject  to  be  divested  by 
the  marriage  of  the  life  tenant,  Sarah  S. 
Schley,  which  never  occurred,  and  said  half 
was  therefore  never  divested.  (3)  Because 
said  vested  equitable  remainders  could  be 
conveyed  or  assigned  by  the  remaindermen 
at  any  time,  and  said  remainder  interests  of 
the  remaindermen  George  Schley  and  Free- 
man W.  Schley  were  so  conveyed  to  Dr. 
James  M.  Schley,  in  whom  there  thus  be- 
came vested  a  three-fourths  Interest  in  the 
testator's  estate.  (4)  Because  the  deeds  to 
secure  debt  and  mortgages  executed  and  de- 
livered by  George  "Schley  and  Freeman  W. 
Schley  to  James  M.  Schley  are  valid  and  not 
void.  (5)  Because  the  instrument  of  May  15, 
1903,  signed  by  Dr.  James  M.  Schley,  and  at- 
tached to  the  biU  as  *'Bxhlbit  C,"  did  not 
pass  to  Margaret  T.  Schley  the  remainder  in- 
terest of  Dr.  James  M.  Schley,  for  the  fol- 
lowing reasons:  (a)  It  was  not  the  intention 
of  the  parties  to  the  said  instrument  to  con- 
vey the  said  remainder  Interest,  (b)  Said  in- 
strument was  not  suflicient  in  law  to  convey 
a  vested  remainder  interest  in  real  estate, 
(c)  If  the  remainder  Interest  of  Dr.  James 
M.  Schley  on  the  date  of  said  instrument 
was  contingent  and  not  veisted,  then  said 
contingent  interest  could  not  be  conveyed, 
and  said  instrument  is  insufficient  in  law  to 
convey  said  contingent  interest 


No.  2721: 

Lawton  &  Cunningham,  of  Savannah,  for 
plaintiCTs  in  error. 

Stephens,  Barrow  &  Heyward,  Leo  A. 
Morrlssy,  and  Connerat  &  Hunter,  all  of  Sa- 
vannah, for  defendants  in  error. 

No.  2747: 

Satterlee,  Canfield  &  Stone,  of  New  York 
City,  and  Connerat  &  Hunter,  of  Savannah, 
for  plaintiflb  in  error. 

Stephens,  Barrow  &  Heyward,  Leo  A. 
Morrissy,  and  Lawton  &  Cunningham,  all  of 
Savannah,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  The  controlling  question  in  this  case  Is 
whether  the  remainders  created  by  the  tes- 
tator as  set  out  in  the  foregoing  facts  were 
contingent  remainders  as  held  by  the  trial 
Judge,  or  whether  they  were  vested  remain- 
ders under  the  wilL  The  distinction  between 
a  contingent  and  a  vested  remainder  under 
given  facts  is  often  difficult  to  ascertain. 
Our  Code  defines  a  "contingent  remainder" 
to  be  one  limited  to  an  uncertain  i)erson  or 
upon  an  event  which  may  or  may  not  hap- 
pen. Civil  Code  1910,  i  3676.  A  "vested  re- 
mainder" is  one  limited  to  a  certain  person 
at  a  certain  time,  or  upon  the  happening  of 
a  necessary  event  Civil  Code  1910,  §  3676. 
Various  tests  have  been  suggested  for  deter- 
mining whether  in  a  given  case  a  future  es- 
tate is  a  vested  or  a  contingent  remainder. 
One  of  these  tests  is  given  by  Fearne,  in  his 
work  on  Remainders,  viz.: 

'The  present  capacity  of  taking  effect  in 
possession,  if  the  possession  were  to  become 
vacant,  *  •  •  distinguishes  a  vested  re- 
mainder from  one  that  is  contingent"  Fearne 
on  Con.  Remainders,  216. 

In  Tiedeman  on  Real  Property  (3d  Ed.)  i 
297,  it  is  said: 

"If  the  remainder  is  contingent,  there  is  no 
definitely  ascertained  person  who  can  take  the 
legal  seisin,  which,  together  with  the  actual 
possession  of  the  tenant  for  years,  as  his  bailee, 
will  constitute  the  complete  and  lawful  seisin 
to  the  land"— citing  Co.  Lit  143a;  Fearne, 
Con.  Rem.  285;  2  Wash,  on  Real  Property,  538, 
543;  Williams  on  Real  Property,  252;  Doe  v. 
Considine,  6  Wall.  474,  18  L.  Ed.  869;  Brodie 
V.  Stephens,  2  Johns.  (N.  T.)  289;  Corbet  v. 
Stone,  T.  Raym.  151;  2  Black  Com.  171. 

This  same  author  declares  that  a  vested 
remainder  is  capable  of  alienation  by  any 
mode  of  conveyance  which  does  not  require 
livery  of  seisin,  and  even  with  livery,  where 
the  particular  estate  is  not  a  freehold,  and 
the  consent  of  the  tenant  to  entry  upon  the 
land  for  that  purpose  is  obtained.  Section 
299.    It  is  ahso  said: 

''Wherever  there  is  a  doubt  as  to  whether  a 
remainder  is  vested  or  contingent,  the  courts 
always  incline  to  construe  it  a  vested  estate, 
*  *  *  and  very  often  a  remainder  will  be 
construed  to  be  a  vested  estate  upon  condition 
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subsequent,  liable  to  be  divested  by  the  hap- 
pening of  a  contingency,  rather  than  to  declare 
it  a  contingent  remainder."  Id.,  S  301;  Glanton 
V.  Estes,  77  Ga.  852,  1  S.  E.  163. 

In  a  note  to  Coke  upon  Littleton,  by  But- 
ler &  Hargraves  (265a,  note  2),  the  distinc- 
tion between  a  contingent  remainder  and 
one  that  is  yested  is  thus  laid  down: 

"A  remainder  is  contingent,  either  where  the 
person  to  whom  it  is  limited  is  not  in  esse; 
or  where  the  particular  estate  may  determine 
before  the  remainder  can  take  place;  but  that, 
in  every  case,  where  the  person  to  whom  the 
remainder  is  limited  is  in  esse,  and  is  actually 
capable  or  entitled  to  take  on  the  expiration, 
or  sooner  determination,  of  the  particular  es- 
tate, supposing  that  expiration,  or  determina- 
tion, to  take  place  at  that  moment,  there  the 
remainder  is 'vested." 

In  the  case  of  Almand  v.  Almand,  141  Ga. 
372,  81  S.  B.  228,  the  third  item  of  testator's 
will,  then  under  review,  was  as  follows: 

««!•••  also  win  and  bequeath  that  in 
the  event  of  the  death  of  my  son  George  M. 
Almand,  his  portion  of  the  property  to  go  to 
the  balance  of  my  children." 

In  construing  that  item  of  testator's  will, 
it  was  said: 

"We  think  that  the  testator  had  in  view  the 
death  of  his  son  George,  before  the  death  of 
the  life  tenant— in  that  event  his  share  was  to 
go  'to  the  balance  of  his  children,  as  provided 
in  item  3  of  his  will.  In  this  view,  the  testa- 
tor's son  George  took  under  the  third  item  of 
the  will  a  vested  remainder  in  the  undivided  es- 
tate, subject  to  be  divested  on  his  dying  before 
the  death  of  the  Uf e  tenant.' " 

And  see  Wiley  v.  Wooten,  140  Ga.  16,  78  S. 
E.  335.  In  the  case  of  Sumpter  y.  Garter, 
116  Ga.  893,  42  S.  E.  324,  60  L.  R.  A.  274,  the 
facts  are  somewhat  similar  to  those  under 
consideration.  In  that  ease  the  testator,  who 
died  in  1864,  left  a  will  in  which  was  the 
following  item: 

"I  give,  bequeath,  and  devise  to  my  beloved 
wife,    •    •    •    all  of  my  property  and  effects, 

*  *    *    during  her  natural  life  or  widowhood, 

*  *  *  and  in  case  of  my  said  beloved  wife 
not  intermarrying,  then  and  in  that  event  my 
win  is  that  at  her  death  that  my  whole  estate 
be  then  equally  divided  between  my  six  chil- 
dren" (naming  them). 

There  was  a  divesting  clause  In  the  will 
by  which  it  was  declared  that — 

"In*  case  either  of  my  said  six  children  should 
depart  this  life  without  leaving  issue,  then 
their  part  of  my  estate  to  be  equally  divided  be- 
tween my  other  children,  to  be  controlled  in 
the  same  way  as  first  above  directed." 

None  of  the  testator's  Children  had  mar- 
ried at  the  time  of  his  death,  and  his  widow 
did  not  marry  again.    It  was  held: 

'That,  upon  the  death  of  the  testator,  each 
of  his  children  took  a  vested  remainder  inter- 
est, subject  to  be  divested  in  favor  of  the  tes- 


tator's other  children,  as  substituted  devisees 
and  remaindermen,  upon  such  child  dying  dur- 
ing the  existence  of  the  life  tenancy,  without 
leaving  a  child  who  survived  the  life  tenant. 
Thpt,  the  son  having  died  before  the  life  tenant, 
leaving  children  who  survived  the  latter,  his 
remainder  share  became  indefeasible  upon  \he 
death  of  such  life  tenant  And  that  there- 
fore, under  a  deed  executed  during  the  life 
tenancy,  by  which  the  son  conveyed  to  another 
all  his  interest  in  described  realty  which  be- 
longed to  the  testator  at  the  time  of  his  death, 
the  grantee,  upon  the  death  of  the  life  tenant, 
became  indefeasibly  entitled  to  the  son's  re- 
mainder share  therein." 

Divesting  clauses,  especially  of  a  remain- 
der, operate  so  as  to  vest  the  estate  inde- 
feasibly at  the  earliest  possible  period. 
Sumpter  v.  Carter,  supra;  CJivil  CJode  1910, 
i  3680.  Compare  Clanton  v.  Estes,  77  Ga. 
352,  1  S.  E.  163;  Morse  v.  Proper,  82  Ga. 
13,  8  S.  B.  625 ;  Fields  y.  Lewis,  118  Ga.  573. 
576,  45  S.  E.  437;  ColUns  v.  Smith,  105  Ga. 
525,  528,  31  S.  E.  449 ;  Powell  v.  McKinney, 
151  Ga.  803,  108  S.  E.  231.  The  case  of  Har- 
ris y.  McDonald,  152  Ga.  18,  108  S.  E.  448,  is 
not  in  point  In  that  case  the  language  of 
the  third  item  of  the  wiU  of  Mrs.  Sarah  M. 
Harper  is: 

''After  paying  my  debts  and  deducting  the 
property  mentioned  in  the  second  item  of  this 
my  last  will  and  testament,  r  give  and  bequeath 
to  O.  H.  Jones  in  trust  for  my  daughter,  Lola 
N.  Harper,  two-thirds  of  my  estate  for  her  use 
during  her  natural  life  and  at  her  death  to 
her  children  should  she  leave  any,  and  if  she 
should  leave  no  children  or  descendants  of  a 
child  or  children,  then  to  my  brother  McCor- 
mick  Neal,  should  he  be  in  life,  or  if  he  is  dead 
then  to  his  children  him  surviving  share  and 
share  aHke.** 

There  the  language  employed  contemplates 
a  contingency  based  upon  an  event  which 
may  not  happen,  L  e.,  the  life  tenant  leaving 
children  or  descendants  of  a  child  or  chil- 
dren. In  that  case  there  was  an  uncertainty 
as  to  the  persons  to  take  in  remainder;  and 
it  was  properly  held  that  the  will  there  un- 
der consideration  created  under  our  law  a 
contingent  remainder.  See  Civil  0)de  1910, 
I  3676.  In  delivering  the  opinion  of  the 
court  in  that  case  Mr.  Justice  George  said: 

"If  the  devise  had  been  simply  'and  at  her 
death  to  her  children,'  the  remainder  would 
have  been  vested  in  the  children  as  they  were 
bom.  But  the  superadded  words,  'should  she 
leave  any,'  made  the  remainder  contingent.' 


ti 


In  view  of  the  foregoing  authorities,  how 
stands  this  case?  The  first  item  of  testator's 
will  devises  all  of  his  estate,  real  and  per- 
sonal and  mixed,  in  trust  for  the  sole  benefit 
of  testator's  wife,  Marianne  A.  Schley,  and 
his  daughter,  Sarah  Swan  Schley,  during  the 
life  of  the  wife,  the  income  to  be  equally  di- 
vided between  them,  provided  that,  in  case 
the  wife  departed  this  life  leaving  the 
daughter  surviving  and  unmarried,  then  the 
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whole  of  the  income  of  testator's  estate  was 
to  go  to  the  daughter  while  she  continued 
unmarried,  and  at  and  after  her  death,  she 
still  being  unmarried,  "then  the  whole  of  my 
said  property  to  be  equally  divided  between 
my  sons,  share  and  share  alike,  the  child  or 
children  of  a  deceased  son  to  take  the  share 
to  which  the  parent  would  have  been  enti- 
tled if  in  life,  to  them  and  their  heirs  for- 
ever." The  second  item  of  the  will  provided 
that,  in  case  the  daughter  should  die  being 
unmarried  and  leaving  the  wife  of  testator 
surviving,  then  it  was  directed  that  the 
whole  of  the  income  of  the  estate  should  go 
to  the  sole  use  of  the  wife  during  her  life, 
and  after  her  death  that  the  whole  property 
"shall  be  equally  divided  between  my  sons, 
share  and  share  alike,  the  child  or  children 
of  a  deceased  to  take  the  share  to  which  the 
parent  would  have  been  entitled  if  in  life, 
and  to  them  and  their  heirs  forever."  The 
third  item  provides^  that,  if  the  daughter 
shall  marry  after  the  death  of  testator's 
wife,  the  testator's  estate  shall  be  equally  di- 
vided, and  that  "one  half  be  turned  over  to 
my  said  daughter  in  her  own  right  and  to 
her  sole  and  seimrate  use  absolutely  in  fee 
simple,  and  that  the  other  half  to  be  equally 
divided  between  my  sons,  share  and  share 
alike,  the  child  or  children  of  a  deceased  to 
take  the  share  to  which  the  parent  would 
have  been  entitled  if  in  life,  to  them  and 
their  heirs  forever."  By  the  fourth  item  of 
the  will  it  is  provided,  in  case  the  daughter 
iihould  marry  before  the  death  of  testator's 
wife,  that  "an  equal  half  of  the  income  of 
my  said  estate  shall  he  paid  over  to  my  said 
daughter  during  the  life  of  my  said  wife, 
and  after  the  death  of  my  said  wife  then 
my  property  to  be  divided  as  in  the  third 
item  of  this  will,  provided  the  half  hereby 
devised  to  my  daughter  to  go  to  any  child  or 
children  she  may  leave  in  case  after  marry- 
ing she  may  depart  this  life  before  her  moth- 
er; share  and  share  alike."  The  fifth  item 
directed  that  the  foregoing  provisions  in  fa- 
vor of  the  wife  are  in  lieu  of  her  right  to 
dower,  etc.  It  appears  that  the  five  sons 
were  all  in  life  at  the  death  of  the  testator. 
It  also  appears  that  the  daughter  died  with- 
out having  married.  In  these  circumstances 
we  are  of  the  opinion  that  the  remainders 
provided  for  in  testator's  will,  after  the  cre- 
ation of  the  life  estates,  are  not  limited  to 
uncertain  persons,  but  to  certain  persons, 
who  are  the  five  sons  of  the  testator  who 


were  in  life  at  his  death.  These  remainders 
in  "the  whole  of  my  said  property  to  be 
equally  divided  between  my  sons,  share  and 
share  alike,"  are  limited  upon  the  event  of 
testator's  daughter  dying  single.  She  did 
die  single,  and  we  are  of  the  opinion  that  im- 
der  the  above  provisions  of  the  will  the  five 
sons,  who  were  in  life  at  the  death  of  the 
testator,  took  a  vested  remainder  interest  in 
one-half  of  testator's  estate  at  his  death, 
subject  to  be  enlarged  upon  the  daughter's 
dying  without  having  married;  and,  as  it 
appears  that  she  did  die  without  having 
married,  it  follows  that  the  five  sons  of  the 
testator  took  a  vested  remainder  interest  in 
the  testator's  estate. 

[2]  From  what  has  been  said  above  it  fol- 
lows that  the  court  below  erred  in  holding 
that  the  remainders  created  by  testator's 
will  were  contingent  remainders  and  not 
vested  remainders,  and  also  in  the  other  rul- 
ings based  on  the  theory  that  the  will  creat- 
ed contingent  remainders. 

[3]  We  are  also  of  the  opinion  that  the  in- 
terest of  Dr.  James  M.  Schley,  one  of  the 
five  sons  of  the  testator,  was  assigned  and 
transferred  to  his  wife,  Margaret  T.  Schley, 
on  May  15,  1903;  and  that  the  instrument 
conveying  his  vested  interest  in  his  father's 
estate  was  a  valid  transfer  of  the  same,  as 
against  any  objection  made  thereto. 

[4]  We  are  further  of  the  opinion  that  the 
heirs  at  law  of  such  sons  of  testator  as  may 
have  died  before  the  life  tenant  died  would 
inherit  the  share  or  shares  of  such  sons  as 
their  heirs  at  law,  respectively. 

We  are  likewise  of  the  opinion  that  the 
deeds  and  mortgages  executed  and  delivered 
by  George  Schley  and  Freeman  W.  Schley, 
respectively,  to  Dr.  James  M.  Schley,  or  any 
other  deeds,  mortgages,  or  liens  which  may 
have  been  given  or  created  during  their  life- 
time by  George  Schley  and  Freeman  W. 
Schley,  are  not  void  for  the  reason  that  they 
could  not  convey  a  contingent  remainder  in- 
terest in  the  estate  of  their  father ;  holding 
as  we  do  that  their  interest  was  a  vested  and 
not  a  contingent  remainder  interest,  and  as 
such  being  subject  to  be  transferred  or  as- 
signed. 

The  other  rulings  of  the  court  not  in  con- 
flict with  the  above  are  not  erroneous  for 
any  reason  assigned. 

Judgment  reversed  on  both  main  bill  and 
cross-bill  of  exceptions. 

All  the  Justices  concur. 
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SCHLEY  V.  WILLIAMSON  «t  al.    (No.  2722.) 

(Supreme  Court  of  Georgia.    April  14,  1922.) 

(8yll(ibu8  by  the  Court,) 

Case  controlled  by  rulings  In  another  case. 

The  rulings  made  in  the  case  of  Schley  t. 
Williamson,  111  S.  E.  917,  this  day  decided, 
are  controlling  in  this  case. 

Error  from  Superior  Court,  CHiatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Suit  between  J.  M.  Schley  and  W.  W.  WU- 
liamson,  executor,  and  others.  Judgment  for 
the  latter,  and  the  former  brings  error.  Re- 
versed. 

Lawton  &  Cunningham,  of  Sayannah,  for 
plaintiff  in  erron 

Stephens,  Barrow  &  Heyward,  Leo  A.  Mor- 
rissy,  and  Connerat  &  Hunter,  all  of  Sayannah, 
for  defendants  in  error. 

HILL,  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 

(28  Ga.  App.  604) 

BYRD  V.  STATE.     (No.  13326.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  14,  1922.    Rehearing  Denied 

May  9,  1922.) 

(ByUabuM  ly  the  Court.) 

Indictment  and  Information  <s»l92— Rape  ^s» 
53(2)— No  conviction  for  assault,  when  evi- 
dence afflrmatlveiy  shows  rape;  evidence  held 
not  to  show  rape  so  as  to  prevent  oonvictlon 
for  assault 
Under  an  indictment  charging  rape,  the  ac- 
cused cannot  lawfully  be  convicted  of  an  as- 
sault with  intent  to  rape,  if  the  evidence  af- 
firmatively shows  that  the  offense  charged  was 
committed.    Pen.  Code  1910,  $  19;  Welbom  v. 
State,  116  Ga.  522(2),  42  S.  E.  773.    However, 
in  the  instant  case  the  evidence  did  not  demand 
a  finding   that  the  defendant  had   committed 
rape,  but  authorized  the  verdict  of  assault  with 
intent  to  rape.    The  court,  therefore,  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Bloodworth,  J.,  dissenting. 

Error  from  Superior  Court,  Emanuel 
(bounty ;  B.  N.  Hardeman,  Judge. 

Frank  Byrd  was  convicted  of  assault  witb 
intent  to  rape,  and  he  brings  error.  Af- 
firmed. 

Herrington  &  Durden,  of  Swainsboro,  for 
plaintiff  in  error. 

Walter  F.  Grey»  SoL  Gen.,  of  Swainsboro, 
for  the  StatOL 

BROYLES,  0.  J.    Judgment  affirmed. 

LUEB,  J.,  concurs. 

BL€K>DWORTH,  J.  (dissenting).  I  cannot 
agree  with  the  majority  of  the  court  that  the 
Judgment  in  this  case  should  be  affirmed. 


In  Welbom  v.  State,  116  6a.  622(2),  42  S.  B. 
773,  It  was  held: 

''Under  an  indictment  charging  a  person  with 
rape  a  verdict  finding  him  guilty  of  assault  with 
intent  to  commit  a  rape  is  unwarranted,  and 
contrary  to  the  evidence,  when  it  appears  that 
some  of  the  witnesses  testified  to  the  full  ac- 
complishment of  the  crime  charged,  and  none  of 
them  to  an  assault  not  induded  in  the  perpe- 
tration of  the  offense.  An  instruction  that  the 
jury  might  so  find  in  this  case  was,  under  the 
evidence,  erroneous." 

In  Brown  v.  State,  76  Ga.  625,  626^  citing 
Morris  v.  State,  64  Ga.  441,  the  Supreme 
Court  said: 

"Penetratio  corporis  et  emissio  seminis  was 
required  by  the  old  law  to  be  proved,  but  slight 
penetration  is  suffident." 

The  person  assaulted  in  the  case  under 
consideration  testified  to  "the  full  accom- 
plishment of  the  crime  charged"  (both  pene- 
tration and  emission  were  sho¥m),  and  no 
witness  testified  "to  an  assault  not  included 
in  the  perpetration  of  the  offense."  As  the 
evidence  showed  that  the  crime  charged  was 
actually  perpetrated,  a  conviction  of  an  as- 
sault with  intent  to  commit  the  crime  was 
unwarranted  (Penal  Code,  f  19),  and  the 
court  erred  in  refusing  a  new  triaL 

On  Motion  for  Rehearing. 

BROYLES,  C.  J.  The  plaintiff  in  error 
moves  for  a  rehearing  of  this  case  on  the 
ground  that  this  court  overlooked  the  lan- 
guage of  the  decision  in  Welbom  ▼.  States 
116  Ga.  622  (2),  42  S.  B.  773,  where  it  was 
held  that— 

"Under  sn  indictment  charging  a  person  with 
rape  a  verdict  finding  him*gullty  of  assault  with 
intent  to  commit  a  rape  is  unwarranted,  and 
contrary  to  the  evidence,  when  it  appears  that 
some  of  the  witnesses  testified  to  the  full  ac- 
complishment of  the  crime  charged,  and  none 
of  them  to  an  assault  not  induded  in  the  per- 
petration of  the  offense." 

It  Is  obvious  from  both  the  majority  and 
the  dissenting  opinion  in  th6  instant  case 
that  the  language  referred  to  above  was  not 
overlooked  by  this  court.  It  is  well  settled 
that  the  decision. of  the  reviewing  court  in 
a  case  must  be  construed  in  the  light  of  the 
particular  facts  of  that  case.  In  the  Wel- 
bom Case  the  original  record  (of  file  in  the 
office  of  the  derk  of  the  Supreme  Court) 
shows  that  the  female  charged  to  have  been 
raped  was  18  years  old,  and  that  she  testi- 
fied positively  and  unequivocally  that  the 
defendant,  by  force  and  violence,  and  against 
her  will  and  consent,  had  sexual  intercourse 
with  her.  There  were  no  such  material  con- 
tradictions in  her  testimony,  nor  such  con- 
tradictions between  her  testimony  and  the 
other  evidence  adduced  upon  tiie  trial,  as 
would  have  authorized  a  finding  that  only 
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an  assault  with  intent  to  rape  had  been  com- 
mitted upon  her;  but,  on  the  contrary,  her 
tesdmony  demanded  a  finding  that  the  de- 
fendant had  fully  accomplished  the  act  of 
sexual  intercourse  with  her,  and  that  he  was 
guilty  of  rape.  It  is  also  apparent  from  the 
record  that  she  was  a  white  woman  of  at 
least  average  intelligence.  In  that  case  the 
evidence  for  the  state  demanded  a  finding 
that  the  female  had  been  raped,  and  the  evi- 
dence for  the  defense  did  not  authorize  a 
finding  that  she  had  been  merely  assaulted 
with  intent  to  rape,  and  therefore  the  ver- 
dict of  assault  with  intent  to  rape  was  not 
authorized  by  any  evidence  in  the  case.  The 
facts  of  the  case  now  imder  review  are  quite 
different.  To  begin  with,  the  female  charged 
to  have  been  raped  was  a  pathetically  igno- 
rant child,  12  years  of  age.  She  testified 
that  she  did  not  know  the  name  of  the  coun- 
ty or  state  in  which  she  lived,  and  her  moth- 
er testified  that  the  child  was  not  "bright." 
It  is  also  apparent  from  the  record  that  she 
was  a  negro  girl.  While  this  little  girl  tes- 
tified that  the  defendant  raped  her,  her  tee* 
timony  as  to  the  details  of  the  transaction 
was  so  inconsistent  and  so  full  of  contradic- 
tions, and  her  statement  that  her  private 
parts  had  been  penetrated  by  the  penis  of 
the  defendant  was  so  opposed  to  the  testi- 
mony of  the  physician  who  made  a  physical 
examination  of  her  after  the  alleged  com- 
mission of  the  offense  charged,  that  the  Jury 
were  amply  authorized  to  find  that  the  de- 
f^idant  had  not  raped  her,  but  that  he  had 
assaulted  her  with  the  intent  to  rape.  As 
examples  of  the  contradictions  in  her  testi- 
mony, the  girl  testified  in  one  breath  that 
the  defendant  put  his  penis  in  her  private 
parts  about  one  inch,  and  in  the  next  breath 
she  swore  that  **he  put  It  in  all  the  way  as 
far  as  it  would  go,"  and  then  she  testified: 

"No,  he  didn't  put  it  in  all  the  way  it  would 
go;  he  hurt  so  bad  he  couldn't  pat  it  in— it  hurt 
80  bad  he  couldn't  put  it  in  there  all  the  way." 

And  in  another  x>art  of  her  testimony  she 
swore  that  the  defendant  did  not  hurt  her 
at  alL  She  testified  also,  on  cross-exami- 
nation, that  a  physician  examined  her  after 
this  occurrence,  and  that  he  told  her  that 
she  had  not  been  raped,  but  had  been  as- 
saulted with  intent  to  rape.  She  further  tes- 
tified that  her  mother,  without  examining 
her  like  the  doctor  did,  told  her  that  the  de- 
fendant had  raped  her  (the  girl),  and  "she 
told  me  that  I  was  to  say  that  he  raped  me." 
Later  on  in  her  testimony  she  denied  having 
so  testified,  and  swore  that  her  mother  did 
not  tell  her  that  the  defendant  had  raped  her, 
and  did  not  tell  her  that  she  must  say  so. 
She  then  admitted  that  she  had  told  Mr.  Her- 
rington,  counsel  for  the  defendant,  that  her 
mother  told  her  that  the  defendant  had  raped 
her,  and  told  her  that  she  must  say  in  court 
that  he  had  raped  her. 


The  child's  mother  was  sworn  as  a  witness, 
and  admitted  that  she  had  told  the  girl  to 
swear  that  the  defendant  raped  her.  Fur- 
thermore, the  defendant  introduced  as  a  wit- 
ness the  physician  who  had  examined  the 
girl.  This  witness  testified,  in  substance, 
that  he  had  minutely  examined  the  girl's 
private  parts  and  that  he  found  no  rupture, 
and  that  there  did  not  seem  to  have  been 
any  penetration.  The  gist  of  this  witness' 
testimony  was  that  from  a  careful  examina- 
tion of  the  girl's  private  parts  there  had 
been,  to  the  best  of  his  knowledge  and  belief, 
no  rape  committed  upon  her,  but  merely  an 
assault  with  intent  to  rape.  The  jury  were 
amply  authorized  to  find  from  this  testimony 
that  this  little  ignorant  darky  was  mistaken 
as  to  the  penetration  of  her  private  parts, 
but  that  an  assault  with  Intent  to  rape  had 
been  committed  upon  her.  Furthermore, 
even  if  it  could  be  held  that  the  evidence  for 
the  state  demanded  a  finding  that  she  had 
been  raped,  the  evidence  for  the  defense  am- 
ply authorized  a  contrary  finding,  and  au- 
thorized the  Jury  to  find  that  she  had  been 
assaulted  with  intent  to  rape. 

Rehearing  denied. 

LUKE,  J.,  concurs. 


(28  Ga.  App.  424) 

SINGER   SEWING   MACH.   CO.  V.   ROSEN- 
BERG.    (No.   12804.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
April  1,  1922.     Rehearing  Denied  May  6, 

1922.) 

(ByUabut  hy  the  Court.) 

L  Courts  <s»l89(4,  15)— Jodgment  ^=s>5QI— 
Defect  In  process  held  amendable  nuno  pro 
tuno  by  attaching  signature;  Judgment  not 
void  and  open  to  collateral  attack  'beoanse 
process  attaohed  to  original  petition  not  sign- 
ed; that  process  served  too  late  for  return 
term  did  not  affect  judgment  taken  at  foilov^- 
Ing  term;  failure  to  serve  copy  of  order  mak- 
ing suit  returnable  to  later  term  held  not  to 
affect  judgment. 

''Attached  to  the  original  petition  was  the 
form  of  a  process,  but  with  no  signature  of  the 
derk  thereto.  To  the  copy  of  the  petition 
which  was  served  upon  the  defendant  was  at- 
tached a  complete  process  duly  signed."  "The 
defect  in  the  process  attached  to  the  original 
petition  was  amendable,  and  might  be  cured 
by  the  clerk's  attaching  his  signature  thereto 
nunc  pro  tunc.*'  Myers  t.  Griner,  120  Ga.  723 
(2),  725,  48  S.  B.  118.  In  the  instant  case 
the  sole  question,  under  the  agreement  of  coun- 
sel, was  whether  the  previous  judgment  pleaded 
by  the  defendant  and  collaterally  attacked  by 
the  plaintiff  was  "a  legal  and  binding  judgment 
as  it  stood.**  It  is  controlled  by  the  case  cited 
above.  Even  could  the  petition  in  the  former 
case  have  been  dismissed  pending  that  pro- 
ceeding, as  was  done  in  Rowland  v.  Towns,  120 
Ga.  74,  47  S.  E.  681,  and  even  could  the  for- 
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mer  Judgment  have  been  set  aside  in  a  proper 
proceeding  instituted  for  that  purpose,  the  in- 
stant attack  upon  that  judgment  is  not  such 
a  motion  or  proceeding.  The  defect  in  the 
original  process  being  curable  by  amendment, 
the  former  judgment  was  not  Toid  on  its  face, 
but  ''as  it  stood"  was  legal  and  binding. 

(a)  The  fact  that  the  original  and  copy  pro- 
cess, although  made  returnable  to  the  Septem- 
ber B  term  of  the  municipal  court  of  Atlanta, 
beginning  the  third  Monday  in  September,  was 
directed  by  the  court  to  be  amended  and  made 
returnable  to  the  October  A  term,  beginning 
the  first  Monday  in  October,  and  that  such 
process  was  not  served  on  the  defendant  un- 
til October  1,  or  less  than  the  required  number 
of  days  before  the  October  A  term,  did  not 
render  yoid  the  judgment  subsequently  taken 
against  the  defendant  on  October  26,  during  the 
following  October  B  term,  beginning  the  third 
Monday  in  October.  "Serrice  effected  too  late 
for  a  particular  term  shall  be  good  for  the  next 
succeeding  term  thereafter.*'  Act  Creating  Mu- 
nicipal Court  of  Atlanta,  §  36  (6a.  Laws  1913, 
p.  162):  Civ.  Code  1910,  S  5570.  See,  also, 
Baker  v.  Thompson,  75  6a.  164,  in  which  the 
facts  relating  to  process  and  service  were  sim- 
ilar. The  failure  to  serve  the  defendant  with 
a  copy  of  the  court's  order,  making  the  orig- 
inal suit  and  process  returnable  to  a  later 
term,  was  a  mere  irregularity  not  affecting  the 
validity  of  the  judgment  as  it  stood. 

2.  Sustaining  of  certiorari  held  error. 

For  the  reasons  stated,  it  was  error  to  sus- 
tain the  certiorari  from  the  ruling  of  the  mu- 
nicipal court  sustaining  the  plea  of  res  judi- 
cata, which  set  up  the  former  judgment  as  a 
bar  to  plaintiff's  recovery  in  the  instant  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Ceo.  L.  Bell,  Judge. 

Action  by  Mrs.  S.  Rosenberg  against  the 
Singer  Sewing  Machine  Company.  Judg- 
ment for  defendant  and  certiorari  sustained 
by  the  superior  court,  and  defendant  brings 
error.    Reversed. 

The  vendor  in  a  conditional  sale  of  a  sew- 
ing machine  brought  trover  for  it  against  the 
vendee,  in  the  municipal  court  of  Atlanta. 
The  petition  was  filed  August  26,  1920,  and 
a  form  of  original  process  was  annexed,  pur- 
porting to  bear  test  in  the  name  of  the  judge, 
and  requiring  the  defendant  to  appear  on  the 
third  Monday  in  September  following;  but 
the  original  proc^  was  unsigned  by  the 
clerk  or  his  deputy.  On  September  20,  1920, 
the  Judge  passed  an  order  providing  that, 
as  "process  has  never  been  served  on  the 
defendant  in  the  above-stated  case  as  re- 
quired by  law,  to  the  term  to  which  the  suit 
and  process  was  made  returnable,  to  wit, 
third  Monday  in  September,  1920,  September 
B  term,  *  *  *  said  suit  and  process  be 
and  the  same  is  hereby  amended  and  made 
returnable  to  the  first  Monday  in  October, 
1920,  October  A.  term  thereof,"  and  that  de- 
fendant be  served  with  "a  copy  of  said  suit 
and  process,  and  also  a  copy  of  this  order." 


On  October  1,  1920,  the  marshal  of  the  court 
entered  his  return  showing  that  on  that  date 
he  had  served  the  defendant  "personally  with 
a  copy  of  the  within  petition  and  process," 
and  showing  the  seizure  of  the  property.  It 
was  admitted  in  open  court,  or  shown  with- 
out dispute,  that  *'a  copy  process  duly  signed 
by  the  derk  of  the  court,  dated  August  26, 
1920,  returnable  to  the  third  Monday  in  S^ 
tember,  1920,  had  been  In  fact  served  upon 
the  defendant,"  but  that  *'no  copy  of  the  or- 
der extending  the  time  for  service  and  mak- 
ing the  case  returnable  to  a  later  term  of 
court  had  ever  been  served  upon  her."  De- 
fendant neither  pleaded  nor  made  any  ap- 
pearance in  this  suit  On  October  26,  1920. 
during  the  October  B  term  of  the  court  be- 
ginning the  third  Monday  in  October,  the 
plaintiff  vendor,  electing  to  take  a  judgment 
for  the  property,  obtained  judgment  there- 
for, but  not  for  any  amount  as  hire.  On  No- 
vember 3,  1920,  the  vendee  defendant  in  the 
trover  proceeding  filed  in  the  same  court  a 
new  suit  against  the  vendor,  to  recover  $34 
ui>on  open  account,  on  the  theory  that,  as 
the  vendor  had  rescinded  the  contract  of  con- 
ditional sale  by  retaking  possession  of  the 
property,  and  as  the  judgm^it  rendered 
against  her  in  the  trover  proceeding  was  il- 
legal and  void  because  of  the  defective  origi- 
nal process  and  service,  she  was  entitled  to 
a  refund  of  all  cash  payments  made  to  the 
vendor  on  the  contract  of  purchase.  The 
vendor  defendant  in  the  present  suit,  by  its 
plea  and  answer  or  in  open  court,  admitted 
its  receipt  from  the  plaintiff  of  the  alleged 
payments  and  its  possession  of  the  property, 
but  claimed  a  larger  amount  as  set-off  or  re- 
coupment for  the  use  and  hire  of  the  prop- 
erty while  in  the  plaintiff's  possession  and 
for  deterioration  in  the  value  by  such  use. 
But  as  its  main  defense  the  defendant  plead- 
ed as  res  judicata  the  former  trovw  suit  and 
judgment  againiM  the  plaintiff.  It  was 
agreed  by  counsel  in  open  court  that  this 
former  proceeding  "constituted  res  adjudi- 
cata  to  the  present  action,  provided  that  the 
said  former  judgment  was  a  legal  and  bind- 
ing judgment  as  it  stood."  The  trial  judge 
having  sustained  this  plea,  the  plaintiff  sued 
out  certiorari,  upon  the  grounds  that  there 
was  no  res  judicata,  for  the  reason  that  the 
former  judgment  was  void  and  not  merely 
voidable,  and  that,  as  the  defendant  had  ad- 
mitted its  possession  both  of  the  property  and 
of  the  money  payments,  the  plaintiff  was  en- 
titled to  a  recovery  of  the  latter.  Drror  is 
assigned  on  the  sustaining  of  the  certiorari 

H.  C.  Holbrook,  of.  Atlanta,  for  plaintiff 
in  error. 

Morris  Macks  and  SamL  A.  Massell,  both 
of  Atlanta,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  HILI^  JJ.,  concur. 
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(28  Oa.  App.  50Z) 
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Error  from  City  Ck>urt   of  Dublin;   S.  W. 
Sturgls,  Judge. 

Tom  Mills  waa  convicted  of  offenses,  and 
he  brings  error.    Affirmed. 


(ByUdbuM  by  the  Court.) 

1.  Indictment  and  Information  ^=:»I25(3)— 
Larceny  ^ss»28(l),  32( I )— Receiving  stoion 
goods  <s»7(l»  5)— Accusation  not  subject  to 
demurrer  for  duplicity,  defective  allegation 
of  ownership,  or  on  ground  that  no  oifense 
was  charged. 

The  demurrer  to  the  indictment  is  without 
merit. 

2.  Criminal  law  «=»922(5)— Instruction  as  to 
presumption  from  possession  of  recently  stol- 
en goods  harmless. 

Exception  is  taken  to  the  following  charge: 
*'I  charge  you  that  any  person  found  in  posses- 
sion of  recently  stolen  goods,  the  presumption 
is  that  he  stole  it"  Immediately  following  this, 
the  judge  added,  ''although  that  presumption 
may  be  rebutted  by  competent  testimony." 
Even  if  this  charge  was  error,  under  the  par- 
ticular facts  of  the  case  it  does  not  require  a 
new  trial,  for  the  defendant  made  no  explana- 
tion as  to  how  the  property,  which  had  been 
recently  stolen,  came  into  his  possession. 
Moreover,  the  state  did  not  rely  entirely  on  the 
evidence  as  to  recent  possession  (as  is  usually 
the  case  when  a  new  trial  is  granted  on  such 
a  charge),  but  it  proved  a  confession  by  the 
defendant  that  he  stole  the  property  in  ques- 
tion. This  was  direct  and  not  circumstantial 
evidence,  and,  outside  of  the  evidence  as  to 
recent  possession,  was  corroborated  by  proof 
of  the  corpus  delicti 

3.  No  error  shown  by  other  grounds. 

None  of  the  other  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  show  error. 

4.  SufRclency  of  evidence. 

The  verdict  was  amply  authorized  by  the 
evidence. 


The  accusation  charged  defendant  with 
the  offense  of  misdemeanor,  for  that  he  un- 
lawfully, wrongfully,  and  fraudulently  took 
and  carried  away  pne  certain  wooden  buggy 
wheel,  painted  red,  of  the  property  of  the 
Lovett  Mercantile  Company,  of  the  value  of 
$5,  with  intent  to  steal  it,  and  further 
charged  him  with  the  offense  of  misdemean- 
or for  that,  at  the  same  time  and  place,  he 
unlawfully  bought  and  received  from  some 
person  unknown  the  same  wheel,  it  having 
been  stolen  from  the  Lovett  Mercantile  Com- 
pany by  such  unknown  party,  and  defendant 
knowing  at  the  time  that  it  was  stolen.  It 
seems  to  have  been  signed  by  S.  F.  Glover, 
prosecutor,  and  by  tfie  solicitor  general.  De- 
fendant demurred,  on  the  ground  that  no  of- 
fense was  set  out  charging  defendant  with 
a  crime  under  the  laws  of  the  state,  that  the 
accusation  was  not  signed  and  was  null  and 
void,  and  that  the  accusation  did  not  set 
out  whether  the  mercantile  company  was  an 
Individual,  corporation,  or  partnership.  He 
further  demurred  and  asked  that  the  state 
elect  which  charge  would  be  tried  first,  on 
the  ground  that  the  accusation  charged  two 
separate  and  distinct  offenses  of  simple  lar- 
ceny and  the  receiving  of  stolen  goods. 
— Statement  by  editor. 

Chas.  S.  Loden,  of  Macon,  and  W.  A.  Dam- 
pier,  of  Dublin,  for  plaintiff  in  error. 

Wm.  Brunson«  SoL,  of  Dublin,  for  the 
Stata 

BLOODWORTH^   J.    Judgment   affirmed. 

BROTLES,  C.  J.,  and  LUEE,  J.,  concur. 


^spFor  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  KeyrNumbered  Digests  and  Indexes 
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